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Abbreviations explained. 


IM 


• • • 


All. or A. 

A. L. J. 

1922 All. or 1922 A. ... 

B. R. or B. D, 


• •• 


• • • 


• • • 


Bom. or B. 

Bom. L. R. 

1922 Bom. 

Bur. L. T. 

Bur. L. J. 

Cal. or C. 

C. L. J. 

C. W. N. 

1922 Cal. 

Cr. L. J. 

I. A. 

I. C. 

Lah. or L. 

1922 Lah. 

Lah. L. J, or L. L. J.. 
L, B. R. 

L. R. IP. C.) 

L. R. (A.) 

L. R. (O) 

Mad. or M. 

M. L. J. 


• •• 


• • • 


• • • 


• • • 


• • • 


• M 


Ml 


• •• 


•• • 


• • • 


Ml 


• • • 


Ml 


Ml 


• I 


• • • 


Ml 


Ml 


Ml 


• •• 


• • • 


M. L. T. 

L. W. 

M. W. N. 

1922 Mad. 

Mys. L. J. 

N. L. J. 

N. L. R. 

1922 Nag. 

O. & A. L R. 

O. C. 

1922 Oudh 
.0. L. J. 

P. R. 

P. L. R. 

P. W. R. 

Pat or P. 

1922 Pat. or 1922 P. H. C. C. 
1922 P. 

1922 P. C. 

Pat. L. R. 

Pat. L. J. 

Pat. L. W. 

R. or Rang. 

S. L. R. 

*922 S. 
y. B. R. 

U. P. L. R. 

1922 U. B. 

1922 R. 


• •• 


• • • 


• •• 


• •• 


in 


Ml 


• •• 


• •• 


Ml 


999 


• •• 


999 


• • • 


999 


III 


• •9 


999 


• 99 


999 


99 9 


999 


999 


999 


9 9 9 


9 9 9 


9 9 9 


9 9 9 


9 9 9 


9 9 9 


9 9 9 


9 9 • 


9 9 9 


9 9 9 


9 9 9 


9 19 


• 99 


• 99 




• •• 

• 99 

999 

• •• 

9 9 9 

999 

Ml 

999 

9 9 9 

9 9 9 

9 9 9 

9 9 9 

• 99 

• • • 

• •• 

• 99 

9 9 9 

• 99 

• 9 9 


Reports. 


• 99 



9 

9 

9 

9 

9 

• 

9 

9 

9 

9 

• 

9 

9 


• 9 9 

9 9 9 

9 • 9 

• • • 

9 9 9 

9 9 9 

9 9 9 

9 9 9 

9*9 

• 99 

• • • 

99 9 

• • • 

• • 9 

• • • 

• 99 

9 9 9 

• 9 9 

9 9 9 

• • • 

9 9 * 

999 

• 99 

• • • 

• 99 

• 99 

• 9 9 

9 9 9 

• 9 9 

• 99 

• 99 

• • • 


Indian Law Reports, Allahabad Series. 
Allahabad Law Journal. 

All-India Reporter, Allahabad 
Decision cf the Board of Revenue, Mad. 

(\ T . R. K. Tatacharjar). 

Indian Law Reports, Bombay Series. 
Bombay Law Rcponcr. 

All-India Reporter, Bombay. 

Burma Law Times. 

Burma Law Journal. 

Indian Law Reports, Calcutta Series. 
Calcutta Law Journal. 

Calcutta Weekly Notes. 

All-India Reporter, Calcutta. 

Criminal Law Journal. 

Law Reports, Indian Ap'eals. 

Indian Cases. 

Indian Law Revolts, Lahore Series, 
A'l-India Reporter, Lahore. 

Lahore Law Journal. 

Lower Burma Rulmcs. 

The Law Reporter, Privy Council Section. 
,, Allahabad Section. 

„ Oudh Section. 

lnd : an Law Reports, Madras Series. 
Madras Law Journal. 

Madras Law Times. 

Madras Law Weekly. 

Madras Weekly Notes. 

All-India Reporter, Madras. 

Mysore Law Journal. 

Nagpur Law Journal. 

Nagpur Law Reports. 

All-India Reporter, Nagpur. 

Oudh and Agra Law Reporter. 

Oudh Cases. 

All-India Reporter, Oudh. 

Oudh Law Journal. 

Punjab Record. 

Punjab Law Reporter. 

Punjab Weekly Reporter. 

Indian Law Reports, Patna Series. 

Patna Supplement to C. W. N. 

All India Reporter, Patna. 

All India Reporter, Privy Council Section. 
Pama Law Reporter. 

Patna Law Journal. 

Patna Law Weekly. 

Indian Law Reports, Rangoon Series. 
Sind Law Reporter. 

All-India Reporter, Sind. 

Upper Burma Rulings. 

U. P. Law Reporter. 

All-India Reporter, Upper Burma, 
All-India Reporter, Rangoon. 


Other Abbreviations 


AppJ. ... 

• 99 

... Applied. 

Appr, ... 

999 

... Approved. 

Dlst. ... 

M9 

... Distinguished. 

Disc. ... 

9 9 9 

... Discussed. 

Diss. „. 

999 

... Dissented from. 


Expl. ... 

999 

t.» Explained. 

Foil. ... 

*99 

... Followed. 

F. B ... 


... Full Bench, 

P. C. ... 

999 

... Privy Council. 

Ref. ... 

Ml 

im Referred to, 
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Several Defendants 
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-0. 23, B. 3. 

Adjustment 
Appeal 
Arbitration 
Binding on Parties 
Duty of Court 
Effect of Compromise 
Effect of Decree 
Execution Proceedings 
Guardianship Proceedings 
Legality of Compromise 
Legality of Decree 
Matters Outside Suit 
Mode of Enforcement 
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Partial Compromise 
Partition Suit 
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Probated Proceedings 
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Effect of Want of Sanction 
Execution Proceedings 
Power of Natural Guardian 
Proof of Sanction 
Reference to Arbitration 
Miscellaneous 

-0. 34, B. 1. 

Attaching Creditor 
Co-heirs 
Co-mortgagees 
Equity of Redemption 
Joint Hindu Family 
Landlord 
Mortgagee 
Mortgagor 
Necessary Party 
Non-joinder 
Paramount Title 
• Prior Mortgage 
Puisne Mortgagee 
• Scope of 

Simultaneous Mortgages 

Sub-mortgage 

Tenant 
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Accounts 

Costs 

Date of Payment 
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Mt 


614 

617 

617 


620 

621 

622 

626 

627 

628 

630 

631 
631 
631 
633 
633 
636 

636 

637 

638 

638 

639 

639 

640 

640 

641 


662 

664 

665 
668 

669 

670 

672 

673 


682 

'685 

685 

686 
690 
692 


713 

714 

715 

716 
719 

724 

725 
725 

725 

726 
729 
731 
735 
742 
744 
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744 


745 

746 

747 


Extension of Time 
Final Decree 
Form of Decree 
Fresh Suit 
Interest 

Payment into Court 
Scope of 

Six months—Mode of Calculation 

-0. 34, B. 3. 

Consent Decree 
Extention of Time 
Final Decree 
Limitation 
Merger 

Order absolute 
Right of Redemption 
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Fibal Decree 
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Nature of Proceedings 
Payment into Court 
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Consent Decree 
Execution Proceedings 
Final Decree 
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Limitation 
Order absolute 
Power of Court 
Right against stranger 
Right of Redemption 
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Appeal 

Application for 
Combined Decree 
Construclion of Decree 
Costs 

Final Decree 

Forum 

Limitation 

Notice 

Object of 

Personal Liability 

Right to Personal Decree 


-0 34, B. 14. 

Change 

Claim under Mortgage 
Compromise Decree 
Consent Decree 
Maintenance Decree 
Money Decree 
Personal Remedy 

Sale in Contravention 

Scope of 

Security 
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Appeal 

Arbitration Proceedings 
Effect 
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753 
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759 

759 

761 

761 

762 

763 

763 

764 

765 


766 

767 

767 

769 

769 

771 

772 

773 

774 


774 

775 
775 
778 

778 

779 
779 

779 

780 

781 
781 
784 


799 

800 
803 

803 

804 

804 

805 

806 
808 
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824 

825 
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000 
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G1YIL PROCEDURE CODE (Y of 1908). 

-0.1, R, 1. 

Benamidar. 

CO-MORTGAGEES. | 

CO-PLAINTIFF8. 

OO-SHARER. 

Easement suit. 

Joint family. | 

Necessary parties, 1 

Partition suit. 

Partnership. 

Receiver. 

Rent suit. 

Reversioner’s suit. 

SCHEME SUIT. 

Bhebait. 

Specific performance. 

Tenants 
Trust suit. 

Vendor and purchaser. 

i 

t Benamidar. j 

- 0- 1, R. 1 —Benamidar. 

A person who is an avowed agent or a bena¬ 
midar lor another in a transaction need not be 
joined in a Bait in respeot ol suoh transaction. 
(Twomey, J.) Maung Bya v. Magng Ban 
THU. 10 1.0. 779-i Bar. L.T. 71. 

Go-mortgagees. 

—-0. 1, R. 1— Co-mortgagees— Suit for 

Bale by one—Others refusing to join, to be added 
as defts,—Form of decree to be passed. 

Where a property is mortgaged to two persons 
as tenants in common and there is no covenant 
to repay eaoh separately a moiety of the 
amount, the right ol either mortgagee who 
desires to realiM, falling the consent of his 
co-mortgagee, is to sue lor a mortgage deoree 
in respeot of the whole sum scoured, joining 
his oo-mortgagee as a deft. In Buoh a oase 


0. P. CODE (Y of 1908), 0. 1, R. 1- 
Go-plaintlffs. 

the decree should provide for all necessary 
aooouDts and payment, except that there oan 
be no judgment for a sum of money entered as 
between the mortgagee-deft, and tbe mortgagor. 
( Lord Buckmaster.) SUNITABALA v. Dhara 
BUNDARI. 46 I A. 279-87 H.L.J. 483 = 
17 A L J. 897 =>(1919) M.W.N. 821 = 
22 Bom. L R. 1-24 C W.N. 297 = 
98 1.0. 181 = 11 L.W, 227 (P.C.), 

Go-plalntlffi. 

-0. 1, R. 1—Co-plaintiffs—Joint appeal 

by plaintiff and defendant No. 2 against atten¬ 
dant No. 1, maintainable. 

Tbe trial Court dismissed the suit aB against 
defendant No. 1 but deoreed the claim in fnll 
as against the former defendant No. 2 on the 
ground that he had admitted the receipt of 
the consideration and had not contested the 
plaintiff’s olaim. Tbe plaintiff and tbe defend¬ 
ant No. 2 preferred a joint appeal against 
this deoree. Held that the rule contained in 
0. 1. R. 1, applies to appeals also and the joint 
appeal is maintainable. (Campbell and Moti- 
sagar, JJ.) Bulaqi Mal v. abdul R«him. 

75 1.0. 990 = 1928 Lah. 688. 

-0.1, R. 1— Co-plaintiffs—Alternative 

claims. 

Baits by different sets of plffs. claiming in 
the alternative is maintainable provided there 
is a oommon question of law or fact. (Rattigan 
and 8hah Din, JJ.) Rukman Debi v. Shile 
Debi. 10 P.R. 1916 = 69 P.L.R. 1917= 

82 1.0. 626 = 204 P.W.R. 1918. 

-0. 1, R. 1— Co-plaintiffs—Death of 

one—Widow brought on record—Widow's right 
time barred—Decree in favour of other if can be 
given. 

Where in a suit by tbe members of a joint 
family for recovery of debt, one of the plffs. 
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C. P. CODE (Y of 1908). 0. 1, R. 1—Oo- 
plaintlffs. I 

died and hie widow wa& brought oo record bat j 
the rights of the widow were declared to be 
time-barred in another litigation, a decree can- i 
not be passed in favour of the surviving plfls. ! 
alone without the widow’s name beioq struck 
ofl ; and a joint decree should be passed in 
favour of the widow also allowing the parties ' 
to adjust their claims separately. 15 B. 145, j 
rel. on. {Johnstone and Rat'.igan, JJ.) 
NlCHALDEVI V. KISHOR DH AND. 

81 P R 1912 = 13 I C 564 = 
139 P.W.R. 1912. 

--0. 1 . Rp. 1 and 8 -Cc-plaintiffs — 

Diff-rent causes ol action—Joinder of —All 
defenaants no'- interested in relief—Effect of. 

The effect of the ohange of language of 
O. 1, R p . 1 And 3 of th9 new C. P. Code is to 
permit different oau9°s of aotion to be joined 
even in respeot of several plaintiff* or defend¬ 
ants provided they satisfy the conditions of 
O 1, R l or O. 1. R 3 a9 the case may be. 
{Ramesam, J.) ALLU RAMtLINOlER v. SUB- 
BAMANTA Pillm, 32 M L T. (H C ) 46 = 

17 L W. 25 = 69 I.C. 402 = 1923 Mad. 331 |2>, 

.-0. 1. Rp. 1 and 2—Co-plaintiffs— 

Alternative relief— Suit by two sets of plaintiffs. 

Where the plffs. 1 and 2 olaimed the entire 
subject-matter and their sisters p!0a. 3 and 4 
olaimed a portion of the subjeot-matter of the 
suit in a certain oontingenoy and the suit was 
prayed oo the ground that the defendant was 
unlawfully detaining the moneys due to the 
plaintiffs. Held, that the suit was not bad for 
misjoinder of parties and causes of aotion. The 
right to relief olaimed was in respeot of or arose 
out of the same act (i.e.)ithe aot of the unlaw¬ 
ful detention of the moneys by the defendant. 
The right to relief was alleged to exist in the 
alternative in the first or second sat of pl0s. in 
regard to a portion of suoh relief. There was 
a oomtnon question of fact to be tried and 
decided, the unlawful withholding of the 
moneys The oase therefore fell within O. 1, 
Br* 1 and 2, 0. P. Code. (Venkatasubba Rao, 
j.) Velappa Nadar v. Chidambaba 
NADAR. 43 M.L J. 277 = 18L W 186 = 

(1922) M.W.N. 316 = 70 l.Q. 681 = 

1922 Mad. 174. 

-O. 1, R. 1 —Co-plaintiffs — Rival 

claims. 

The Code does not warrant the joinder of 
rival claimants as plfis. where each of them 
denies the right of the other. Etch plff. should 
be in harmony with his oo-plfi. (Stanyon, 
A.J C.) AMBADA6S V PANDU. 87 1.0. 784. 

■-0 I. Rp. 1 and 9— Co- plaintiffs—Dis¬ 

missal of suit on plea not raised , 

Where the deft, raises no objeotion to the 
frame of the suit on the ground of non joinder 
of a lessor as oo-pl0. the Court should not dig- 
mias the suit on that ground but should raise 
au issue for plfi. to meet or to amend the 

plaint. ( Kanhaiya Lai, A.J.O.) Pandit 
Kbdab Nath v. Tulshi. 211.o, 182. 


0. P. CODE (Y of 1908), 0. 1, R. 1—Go- 
sharer. 

- 0. 1, Rp. 1 and 3 -Co-plaintiffs— 

Causes of action. 

The claim of the plaintiff No. 1 was based 
upon an agreement alleged to have been entered 
ioto by and between the defendants N03. 3 and 
*20 and himself for sale of a land and oolliory. 
The claim of the plaintifi No. 2 wa9 based upon 
tbe purobase of September 1919 from the 
defendants N03. 10 to 30. The plaintiS No. 1 
had absolutely nothing to do with the claim of 
the plaiutifi No. 2 so far as the possession and 
partition of the plaintifi No. a’s share was 
concerned. S miUrly the plaintifi No. 2 has 
no oonoern with the relief olaimed by the 
plaintifi No. 1. If tbe two plaintiffs had 
brought the suits sspacately there would not be 
any queetiou of law or fact which would be 
common to the suits. The rights to the reliefs 
claimed by the two plaintiffs did not arise out 
of the same aot or transaction, or series of aots 
or transactions. Held that the joinder of the 
two plaintiffs and the oauees of action alleged 
by them was Dot authorised by any law or 
principle IMuUick and Kulwant Sahiv. JJ.) 
RAMJAS AGARWALLA V- LINTON MOLE8- 

WORT** and Co., Ltd. 73 I.G. 71- 

1923 P. 411. 

Go-shaper. 

- 0. 1, R. 1 —Co-sharer landlords. 

The oo-eharer landlords oan sue the tenants 
oolleotively even if they colleot rant separately 
and the tent refers to different periods 
(Holmwiod and Teunon , JJ.) Bholanath v 
BEDCHAMBER. 10 I.C. 891 = 14 G.L.J. 873 

• 

— —0. 1, R. 1 — Co-sharer landlords—Suit 
against trespassers for injunction. 

A oa-owner of immoveable property can see 
for injunction against intending trespassers 
without joining the other oo-owDers as parties 
if he was in sole possession when tbe trespass 
was threatened and tbe suit was brought. 
(Sadasiva Aipar and Bikexoell, JJ.) 8ELAM - 
BAYIv. Sangu Pandithan. 

33 l.G. 147 = 3 L W. 842. 

0.1, Rr. 1 and 8— Co-sharer landlords 
—Rent suit. 

Two out of five trustees of tomple properties, 
oan sue the tenants of the property for rent ; 
the 6uit is not bad for misjoinder. (Wallis, 
O.J and Phillios, J.) PONNAMBALA PlLLMo! 
Muthu Chettiar (1916) l M.w N 181- 

33 I.C. 82 = 30 M.L.J. 619. 

1, R, 1 — Co-sharer landlords — 
Swt for profits from lambardar. 

No suit against a lambardar for accounts in 
respeot of one item of village property by one 
of tbe co-sharers interested in a portion of the 
village is maintainable unless all the other 
persons jointly interested are joined either aa 
plff*. or as defts. tllitra, Offg. J.C.) HABI- 

DAS CHATTEBJEE t>. Gahenabai. 

661 . 0 . 761 # 
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0. P. CODB (V of 1908), 0. 1. R. 1-Co- 
sharer. 

-0. 1, R. 1— Co-sharer landlords— 

Declaration oj right of tenant. 

A suit by the owner of one half of the 
village to deolare that the deft, is neither a 
superior nor an inferior proprietor, is good, if 
the mortgagee in possession of the remaining 
half, is impleaded as a deft, in the o»se. 

(Lindsay , J.O. anl tstuirt, A.J.O.) Ram 
AUTAB V. ABDUL HASAN ItHAN. 

28 1.0. 807 = 2 O.L J. 181. 

- 0. 1, Rr. 1 and 9 —Co sharers land¬ 
lords. 

In a suit for profits for jerait land held by 
delta, in addition to their ehaces, all oo-sharera 
are necessary parties. {Chamier, C.J. and 
Kingsford and Sharfuddin. JJ.) RAM ASRAY 
Singh v, shronandan Singh. 

1 Pat L J. 373-1 Pat. L W. 33 = 
33 l.C. 868 «(1917) Pat. 21 (F.B.). 

Basement Suit. 

-0. 1, R. 1— Easement suit — Minor 
defendants not represented—Suit, dismissal of. 

Where one of the defendants in a suit for a 
deolaration of a right of way is a minor and is 
not represented in the suit, the suit ought to bs 
dismissed as no effective deoreeoan be made in 
the absenoe of one of the persons jointly in¬ 
terested in the alleged servient tenement. 
( Chaturjea and Panton, JJ.) Sadhu Chaban 
v. Indba Mohun MI8TARI, 64 I C. 90. 

———0. 1, R. 1 —Eisemwt suit—Necessary 
parties—Suit lor a declaration of right of way. 

A person having a right of way to his land 
ver suooeesive tenements is, in ease of an 
bstruol ion to his right oaused by one of ser¬ 
vient owners only, not required to join all the 
servient owners as parties to a suit but he might 
bub only the obstructing owner to declare his 
right of way. IChatterjee , J.) MADAN Mohan 
V, SABHI BHUSAN. 31 I 0. 849 = 

19 G.W.N. 1211. 

Joint Family, 

-0. 1, R. 1 —Joint family—Suit by 

manager—Other members not necessary parties. 

Where the deft, passed a promissory note in 
favour of plff, who was the eldest member of 
the joint family for money due to the joint 
family and the Dlff. sued as the manager, held, 
that as the deft, dealt with the plff. alone 
though he knew that the loan was from joint 
family funds the other members of the family 
will not be neoessary parti*?. 36 All. 383 P.0, 
and 89 All. 272 P.C., Ecpl. (Fawoett. J.) 
RAMNATB v. RAMDEO. 23 Bom, L R. 1133 = 

64 l.G. 956 = 46 Bom. 398 = 

1922 Bom. 281. 

■ — 0.1, R, I —Joint family — Manager — 
Contract by joint family manager—8uit on. 

A manager of a joint family oan sue on a 
oontraot entered into by him, in his own name 
without impleading the othee members as 


C. P. CODE (Y of 1908), 0. 1, R. 1—Neces 
•ary Parties. 

parties to the suit. (Rattigan and Shah Din, 
JJ.) Kirpal Singh v. sant Singh. 

71 P R. 1911 = 13 1 0. 305 = 30 P L R 1912 = 

203 P.W.R. 1911. 

-0. 1, R. 1 — Joint family — Manager — 

Mortgage suit by manager on behalf of all mem¬ 
bers— Maintainability, 

In a mortgage suit by successor of a deoea3ed 
Zemindar assuming that the property in ques¬ 
tion is oommon to all the descendants ot the 
original mortgagee Zsrmodsr, the plff. as the 
managing member of the family chi sue on 
behalf of all the members without joining them 
as plfh. 38 I. A. 45 ; 35 M. 685, Pol. (Socncer 
and Phillips. JJ.) ANNAMALAI Pathan u. 
Muthuvijaya Ragunath. 39 1.0. 427 = 

9 L.W. 120. 

-0. 1, R. 1 —Joint family—Manager. 

A Hindu manager can sue for debts due to 
the joint family, without joining other mem¬ 
bers as partners to the suit. (Benson and 
Sundara Aiyar, JJ.) SHEIKH Ibrahim v. 
Rama AIYAR. 33 Mad 683 = 10 1 0.874 — 
21 M.L.J. 608 = |19ll, 1 M.W.N. 442. 

Necessary Parties. 

--- 0. 1, R. 1— Necessary parties—Proper 

parties— Distinction. 

The distinction between nooessary and pro¬ 
per parties rests on two conditions (1) a neoes- 
sary deft, is oue against whom there is some 
right to relief and (2) whose presenoe is neces¬ 
sary for oomplete and effective adjudication of 
all questions involved in the suit. It is a 
general rale that a person remotely or indi¬ 
rectly interested is not a neoessary party. 
(Mookerjee and Holmwood. JJ ) Jogendra 
Nath Singh v. Secretary op State. 

17 C.W.N. 838 = 17 I C 921 = 

16 0 L.J. 889. 

-0. 1, R. 1 —Necessary parties — Alie¬ 
nees as parlies—Least. 

The transferee of property sold in execution 
is a neoessary party to reverse the sale if the 
proceedings have been commenced after the 
transfer. A landlord sublet a field purohased 
in exeoution of his deoreefor arrears to the deft. 
The deft, was not a party to the plff.'a applioa- 
tion for the reversal of the sale. Held despite 
the reversal of the sale, the plff. did not get 
any title as against the deft, as he was not a 
party to the reversal proceedings. (Mookerjee 
and Carnduff. JJ.) Men ajuddi Biswas t>. 
TOAM Mandal 19 1.0. 176 = 89 Cal. 881. 

- 0. 1. R. 1— Necessary parties—Several 

persons jointly entitled to sue for trespass, 

In an aotinn for damages for trespass and 
outting of trees, all the persons aggrieved are 
not necessary parties and so any one who has 
been damnified may maintain an aotion singly. 
( Mookerjee and Teuton, JJ.) Fatik Chandra 
Bai V, atlas Bibi. 

1 1.0. 478»lfl Q.L.J. 225. 
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C. P. CODE (Y of 1908), 0.1, R. 1—Neces¬ 
sary Parties. 

—0. 1 , R. 1 —Necessary parties—One 
deft, absent on field service —Suit involving land 
of the remaining defts. only—Dismissal. 

The proprietor of a village sued to ejeot three 
persons who were brothers from Shamilat land. 
One brother being on field service, the plfl. 
withdrew his olaim as against him and reduoed 
it to two-thirds of the land. The suit is not 
bad for non joinder. (Scott-Stnith, J.) BHURA 
v. MATU. 60 I C. 6. 

-0. 1, R. 1— Necessary party—Irriga¬ 
tion. 

In a oase of dispute about the right of irri¬ 
gation from-a private water-course of a oanal 
where no relief is asked against Government 
the latter is not a necessary party. (Martineau, 

J.) Kaina Lal v. narain Singh. 

30 I.C. 299 = 177 P.W R. 1918. 

-0. 1, R. 1— Necessary parties—Suit to 

declare marriage of Hindu minor invalid. 

A suit by a relative other than the father 
of a minor oannot sue for a declaration that 
the marriage of the latter is invalid without 
making both the parties to the marriage, 
parties to the suit. ( Leslie Jones , J,) LaIi 
Chand v. Mangtamal. 

119 P L.R, 1917 = 42 I.C, 420 = 

138 P.W. R. 1917. 

-0. 1, R. 1— Necessary parties — Co¬ 
executors—Suit by some of them on behalf of the 
estate — Non-joinder of Olliers — Objection by 
defendant—Second appeal—Addition of other 
parties if allowed. 

Where several executors have been appointed 
under a will and have entered on their duties 
as such, it is not open to Borne of them to sue 
on behalf of the estate without impleading the 
others. If a defendant is sued by one only of 
two persons who have a cause of aotion against 
him, he has a right to have the aotion dismis¬ 
sed unless the other is joined. 6 Gal. 815, refer¬ 
red to. Wherein spite of the objection of the 
defendant in his written statement that the suit 
as constituted was bad for non-joinder of the 
other exeoutors, the plaintiffs proceeded withthe 
oase without taking steps to add the other exe¬ 
cutors either in the trial Gourt or on appeal the 
High Gourt would not, on second appeal allow 
the addition of the necessary parties ( Sshwabe , 
C.J. and Wallace, J.) MOHANavelu MUDA- 
LIAR V. ANNAMALAI MUDALIAR. 

17 L.W. 241= 44 H.L.J. 249 = 
72 I.C. 68= (1928) M.W.N. 89 = 1923 Mad. 337. 

-O. 1, R. 1— Necessary parties — Trans¬ 
feree pendente lite is not such, 

In a suit for setting aside an alienation of pro¬ 
perties belonging to a religious endowment a 
person to whom plaintiff had conveyed a portion 
of the properties at a time when he had neither 
title nor oause of aotion to sue, •' need not be 
joined as co-plaintifl in the aotion. Nor is a 


G. P. CODE (Y of 1908), 0. 1, R. 1—Partner¬ 
ship. 

transferee pendente lite a necessary party to the 
suit. (Das and Bucknill, JJ.) MAHANT 
Ramrdp v. Lal Chand Marwari. 

1 Pat. 473 = 8 Pat. L.T 832=* 
67 I.C) 401 = 1922 P. 243. 

- 0. 1, R. 1— Necessary party — Remote- 

interest. 

As a general rule a person who is only 
indireotly or remotely interested in the sub- 
jeot-matter of the suit need not be made a 
party thereto. (Jwala Prasad, J.) GAJENDRA 
Singh v. akal koer. 39 I.C 292. 

- 0. 1, Rr. 1 and 3 —Necessary parties- 

— Suit regarding property. 

All persons interested in the property are 
parties to the suit but if the parties, not added, 
will have no defenoe whatever, they need not 
be joined by amending th9 plaint and delaying 
the disposal of the suit. (Maung Kin, J.) 
Maung Bhwe La v. Ma Kin. 42 I.C. 92. 

Partition Suit. 

- 0. 1, Rr. 1 and 9 —Partition suit. 

In a partition suit, persons who according to 
the plfi. have no interest whatsoever in the 
suit properties, need not be made parties, 
though in suits for the reoovery of property it 
may be neoessary or proper sometimes to add 
strangers against whom plff. may not ask for 
any relief. (Srinivasa Aiyangar, J.) SlTARA- 
MAYA V. RAMAPPAYA. 

89 I.C. 160 = 8 L.W. 207. 

- 0. 1, R. 1— Partition zuit. 

In a suit for partition it is an inflexible rule 
that all the interested parties should be joined 
as parties either as plffa. or a; defts. (Lindsay,. 

J.) Mahomed ahmad u. ansar Moham¬ 
med. 23 O.C. 62 = 38 I.C. 304 = 7 O.L.J. 18S. 

Partnership, 

0* li R. 1 —Partnership —Acoounts. 

In a suit for accounts of the partnership on 
the death of a partner all the representatives of 
the deceased partner should join. Limitation 
Aot, 8. 7 applies to the oase. (Bakeioell and 
Phillips, JJ.) POTHENFUBAYID BAVACHUTTY 
V. PUTHENPUBAYIL KUNHI. 

33 1.0. 664. . 

0. 1, Rr. 1 and 9 — Partnership—Dor- 
mant partner—Suit by firm. 

A dormant partner is not a neoessary party, 
in a suit on a oontraot either with the firm or 
with one of its members. 33 A. 272 (P.C.) fol. 
Sadasiva Aiyar, J.) GUZZU PAYIDAYYA v. 

Venkadabu Venkata Reddi. 

31 I.C. 913 (2)-(1915) M.W.N. 864. 

0. 1, R. 1 — Partnership—Promissory 
note—Parties to suit on a pro-note. 

All the members of a firm are proper partifl,- 
to a suit on a pro-note in favour of the firms- 
when the obligation on it was contracted ; tba 
fact that one of them has retired would mako 
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4J. P. CODE (Y of 1908), 0. 1, R. 1—Receiver. 

no difiarenoe. Ha is still a pcopecpacty to join 
in the suit unless before sait, there has been a 
due and valid assignment of theohose in aotion 
from the partners to one of them. (Wallis, J.) 
Raman Chetty v. Nagarathna Naicker. 

18 I.C. 380 = 11 M.L T. 246. 

Receiver, 

— -0. 1, R. 1— Receiver—Property in the 

possession of Receiver— Snif by real owner 
against creditor. 

Where at the instanoe of the oreditor of an 
insolvent oertain property whioh the oreditor 
alleged to belong to the insolvent was taken 
possession of by the Reoeiver, and on objeotion 
by the real owner, was restored to him and the 
real owner brought a suit against the oreditor 
for damages and wrongful seizure, held, that 
the Reoeiver was not a neoessary party and 
that the suit was maintainable. (Tuiball and 
Rafique, JJ.) Binda Pershad v. Ram 
OHANDEB. 43 All. 432 = 

3 U.P.L.R. (All.) 42 = 80 1.0. 821 = 

19 A.L J. 277. 

— -0. 1, R. 1—Receiver—Insolvency pro¬ 

ceedings— Creditors—Appeal, 

In an appeal by a seoured oreditor or an 
insolvent debtor where the Reoeiver is a party, 
it is not neoessary to join all the oreditors. 
(Mookerjee and Panton, JJ.) EAST INDIA 

Cigarette Manufacturing Co., Ltd. v. 

ANAND MOHAN BaSAK. 88 I G. 10 = 

24 O.W N. 401. 

-7*0* R. 1 —Receiver — Partnership- 

Receiver, whether necessary party — Suit 
against partnership. 

A Reoeiver, appointed in a suit for dissolu¬ 
tion of partnership, is not a neoessary party in a 
suit by a third person against the partnership. 
The test is to see whether the objeot of the suit 
is to interfere with the possession of the 
Reoeiver or the jurisdiction of the Court 
appointing him. ( Raymond , A.J.C.) Asuda- 
MAL DWARKA DAS V. CHOITHRAM GOPAL 
DAS. 60 I.C. 273 = 14 S L R, 171. 

Rent Suit. 

—0. 1, R. 1 —Rent suit—Suit against 
tenant's heirs—Non-joinder. 

In a suit for arrears of rent against only 
those heirs of a tenant who are in aotual pos¬ 
session of the holding and for the period that 
they were in possession, the rest of the heirs 
are not neoessary parties. ( Teunon and New- 
bould, JJ.) Meagan Mondal V. JOGENDRA 
Nath. 63 1.0. 949 = 48 Cal. 818. 

—■—0. 1, R, 1 —Rent suit—Tenancy not 
represented in Us entirety. 

Where in a suit for arrears of rent, some of 
the tenants who are neoessary parties are not 
before the Court, the plfl. oannot get a deoree 
against suoh of them a9 are before the Court. 
(Mookerjee, A.O.J. and Fletcher, J.) Suben- 
dba Hath t>. aghobe Nath. 62 1.0. 484= 

29 O.W.H. 825, 


0. P. CODE (Y of 1908), 0. 1, R. 1-Scheme 
Suit. 

-0. 1, Rr. 1 and 10—Rent suit—Addi¬ 
tion of party—Stranger's title to rent. 

When the deft.’s tenants in a rent suit plead 
the title of a third person, the third person is 
not a necessary party to the proceedings. 
(Sharfuddin and Teunon, JJ.) PARSHAI) 
SINGH v. NOUKHU Mod. 32 1.0. 983. 

-0. 1, R. 1—Rent suit—Necessary par¬ 
ties—Non-joinder—Effect. 

If all the tenants of a holding are not made 
parties to a rent suit, the deoroo obtained will 
not be rent deoree but will be a money deoree. 
I P.L.J. 190 ; 22 C.W N. 289 \ (1920) Pat. 9, 
Foil. (Sultan Ahmed, J.) RamNandanR vm 
Kundu v. Harnandan Prasad. 86 I.C, 463. 

Reversioner’s Sait. 

-0- 1, R. 1 and 0. 2, R, 3—Reversion¬ 
er’s suit—Joinder of parties—Embarrassment. 

A suit for declaration that plds. were entitled 
as reversioners to a deceased Hindu, was insti¬ 
tuted by 59 plffs, and neatly 20 other parties in 
addition to the parties in possession were added 
as pro forma delts. as being members of the 
family though they advanced no claims. Even 
if the oase were proved some one or few persons 
standing in the same degree of propinquity to 
the deoeasod would suooeed. The sohemo of 
the aotion wa3 to bring into Court a large 
number of persons more or less akin in blood 
in the hope of ousting the defts. by a mass 
attaok and afterwards to assign the fruits of 
viotory to the parties entitled by further liti¬ 
gation inter se. Held, that the prooedure was 
oondemnable, as it tended to embarrass the 
opposite party and obsoure the issues. (Lord 
Sumner), MEWA SINGH v. BASANT SINGH. 

9 L.W. 416 = 24 M.L.T. 429 = 28 O.L.J. 530 = 

1 P.W.R. 1919 = 21 Bom. L R. 232 = 
48 I.C. 840 = 28 P. L. R. 1919 (P C.). 

-0. 1, R. 1 — Reversioner's suit — 

Co-plaintiffs—Joinder of parties. 

Where in a suit by reversioners the 2nd 
plaintiff was joined as a oo-plaintiff in fear 
that the 1st plaintiS’s right as nearest rever¬ 
sioner would be questioned ; held, that the suit 
is not bad for misjoinder of plaintiffs and the 
plaintiffs oould not be made to elect whioh of 
them should prooeed with the suit. (Batten, 
A.J.C.) SHANKAR V. 80N00. 63 1.0. 419 = 

4 N. L. J. 38. 

Scheme Suit—Partlei. 

Sea also G. P. CODE, 8. 92. 

Scheme Suit. 

-0. 1, R. 1— Scheme suit—Alienee of 

trust property, 

It is doubtful whether alieneeB or trespassers 
on trust property oan be joined as parties to a 
suit under S. 92. (Tyabjee and 8pencer, JJ.) 
PBASANNA VENKATACHELLA V. COLLECTOR 

OF Tbichinopolt. 33 I.C. 48=38 Mad. 1064. 
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c. P. CODE (Y of 1908), 0. 1, R. 1—Shebait. 

Shebait. 

* 0. 1, Rp. 1 and 8— Shebait—Right to 

sue on behalf of idol. 

A shebait ha3 every right to litigate for the 
protection of property dedicated to an idol and 
not vested in the idol itself; hence it is not 
neoessary to join the idol as party in any suit 
which the shebait may launoh. 32 Oal. 129 and 
31 I.A. 503, foil. iChatlerjee and Richardson, 
JJ.) Dina Bandhu Nandi v. Chamibaddi 
Miji - • 34 I.C. 548. 


Specific Performance. 

0. 1, Rp, 1 and 9 —Specific perform¬ 
ance—8uit. 

If there i9 no agreement to give possession of 
the lands contracted to be sold, strangers to 
the contraot claiming adverse possession are' not 
proper parties to a suit for speoifio performance 
of the contraot. (Oldfield and Sadasiva Aiyar, 

JJ.) Nabasinqa RaO v. Rangaswami. 

(1910) 2 M.W.N. 191 = 35 I C. 871 = 

4 L.W. 397. 

Tenants. 

O. 1, R, 1 — Tenants — Under-raiyats. 

The under-raiyata of plfl. in a suit for decla¬ 
ration of his status as tenant are proper though 
not necersary parties. tTeunon and Chanda - 
varkar, JJ.) 8ECBETABY OF STATE v. JADAY 

Chaudhubi Misba. 

39 I.C. 409 = 21 G.W.N. 452 

Trust 8uit. 

“ O. 1, R. 1— Trust suit — Religious en- 

dowment— Co-trustees. 


A trustee of temple properties cannot suo 
singly for rent without making other oo-trus- 
tees, parties to the suit. (Wall* and Sadasiva 

Iyer, JJ.) Vavuttu Naicken v. Venk*ta 
Sesha Iyeb. 24 I.C. 806. 


:- ° J> 1 Trust suit—Religious en - 

dowment-Committee— Two out of three menu 
oers, suing to dismiss trustee—Nm joinder. 

Two out of three members of a oommittee 
appointed under the Aot, cannot sue for the 
removal of the person acting as the trustee o! 
the endowment. 39 C. 301 ; J2 M. 431, ref. 
(Mullick and Atkinson , JJ.) Muhammad 
Hasan v. Kazi Nazar Muhammad. 

1 Put. L.J. 437 = 38 1.0. 13 = 3 Pat. L.W. 31 


Yendop and Purchaser. 

O. 1 R. 1 —Vendor and purchaser— 
Suit in vendor’s name after sale. 

After sale of the landlord’s interest in land 
wjth all claim for arrears of rent, a suit can be 
instituted in the vendor’s Dame as pjff. if the 
document of sale anthorises the purchaser with 
inevooable authority to institute such suits 

Neiobould, JJ., Mohendra 
Nath madak v. Pahesh Chandra Ghosh. 

40 I.C. 60S* 


C. P. CODE (Y of 1908), 0. 1, R. S-Governl 
ment—Fishery. 

-0. 1, R. 8. 

Conspiracy. 

Defamation suit. 

Ejectment. 

Government—Fishery. 

Joinder of pabties and causes of 

ACTION. 

Landlord and Tenant. 

Misjoinder of causes op action. 
Mortgage suit. 

Multifariousness, 

Partnership, 
rent suit. 

Scope of. 

Specific performance. 

Suit to set aside alienation. 

Tort—Joint tort feasors. 

Trustee—Suit, 

Conspiracy. 

-0. 1, R, 3 -Conspiracy—Misjoinder 

of causes of action—Removal of crops by each 
individual tenant—Conspiracy neither alleged 
nor proved. 

Where every one of the several tenants re¬ 
moves orops on the land and conspiracy is 
neither alleged nor proved, there are as many 
oauaes of aotion as there are tenants and a 
single suit against all of them is bad for mis¬ 
joinder of oausos of aotioD, even if the cause of 
aotion alleged in the plamt, is the implied 
denial of landlord’s title. 14 C. 435 ; 14 C. 681, 
Foil.; 24 0. 831 ; 33 B. 293, Dipt. lAyling 
and Seshagin Aiyir, JJ.) RAMANATHAM 

Chetty v. Mallaka anj*ppan. 

24 I.C. 813 = 4 L.W. 899. 

Defamation Suit. 

-0. 1, R. 8 —Defamation suit—Suit 

against sevetal persons making defamatory 
statements. 

Where a number of persons defame the plfl., 
a suit against all of them to recover damages 
therefor will not lie. unless it is proved that 
the delta, defamed, aoting together, (Fletcher 
and Neiobould. JJ ) Digambar Das v. 
bisweswar CHOWDHURY. 41 10. 12. 

Ejeotraent, 

---0. 1, R. 3—Ejectment — Different 

parties. 

A sui6 for declaration of title, mesne profits 
and possession of the property purchased by 
dine rent sets of defts. in different lots in auo- 
tion sale whioh.was fraudulently brought by the 
judgment-debtor is bad for multifariousness. 
tPiggottand Walsh, JJ.) AFZ4L 8HAH v. 
G. Lachmi Narain. 40 All. 7 = 42 I 0. 856 = 

15 A.L.J. 809. 

Government—Fishery. 
nU^Trfgh, 1 ' *' ^ovemm.nt-Fi.h.rv- 

. declaration by miraadarethat the 

right of fishery leased out by Government to 
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C, P. CODE (Y of 1908), 0. 1, R. 8—Joinder 
of Parties and OauseB of Action. 

Qramattars of the village, belonged to them, it 
was held that Government was a neoesaary 
party. (Sadostua Aiyar and Spencer, JJ) 
PARTHA8ARATHY AIYANGAR t». AUTHARI 

PERIA KUPPA NaICKEN. 38 10. 100. 

Joinder of Parties and Causes cf Action, 

0. 1, R. 3 —Joinder of parties and 


causes of action. 

A enit is not bad for misjoinder of parties 
and oanseB of notion if the right to relief against 
the defendants arises out of the eame trans¬ 
action and a common queetion of faot would 
arise, if separate actions had been brought, 
(Mookerjee and Buckland, JJ.) KRI6HNA 
JlBAN o. MAHAMMAD. 63 I.C. 244 = 

88 G.L.J. 869. 

0. 1, Rr. 3 to 10 —Joinder of parties— 


Creditors. 

Creditors are proper parties to a suit by eons 
against a Hindu father for partition &Dd for 
declaration that the debts contracted by the 
father were not valid and binding on the 
family. (Oldfield and Ramesam, JJ.) Shan- 
HUKA NADAN V. ARUNACHALAM. 

14 L W 642 = 
(1921) M.W N 799 = 42 M L.J, 97 = 
30 M L T. 172 = 69 IC. 961 = 49 M. 194 = 

1922 Mad. 332. 

-O. 1, R. 3— Joinder of causes of action 

—Suit for rent—Single suit against different 
persons in respect of different holdings. 

The recovery of rent in respeot of different 
and distinct liabilities with regard to separate 
holdings cannot be claimed in one suit. 
(Atkinson, J.) Mahipat Narain Singh v. 
Kirat SINGH. 1 Pat. L.R. 498 (Civ.}. 

Landlord and Tenant. 

-O. 1, Rr. 3 and 9— Landlord and 

Tenant—Occupancy holding — Suit between 
rival cloimanti—Landlord if necessary party. 

The landlord is not a ueoeesary party to a suit 
between rival claimants to an occupancy hold¬ 
ing, one ol whom is the mortgagor and the other 
is a successor to the mortgagee who took a usu¬ 
fructuary mortgage, who (the rival c a maul) 
somehow got his name entered id the village 
papers as occupancy-holder, to which proceeding 
the mortgagor was not a party. [Kanhaipa 
Lai, J.) Mt. Durga Devi t>. Girwab 
SINGH. 70 I 0.968=1923 All 11 (2). 

- - o. 1. R. 3— Landlord and tenant — 

Ghatwali tenure — Necessary parties. 

In a suit by a tenant of Ohatwali land against 
his landlord (Qhatwal), the Secretary of State 
is not a necessary party. (Fletcher and Teunon, 
JJ.) Kailash Mai t>. DwabikanathMajbi. 

39 1 0 788. 

Misjoinder of Causes of Action. 

0. 1. Rr. 3 and 8— Misjoinder of causes 


of action— 8uit for^iossession—btfferent persons 
in possession of different plots. 


0. P. CODE (Y of 1908), 0. 1, R. 3 -Malti- 
fariousness. 

A plaintiff suing for reoovery of possession of 
a single plot of land oan join as defendants 
three different persons who olaim to bo in pos¬ 
session of three different portions of the 
property. The plaintiff is entitled oDly to olaim 
the reoovery of possession of his Jand as a whole 
and not in fragments and it matters little to him 
upon what grounds the different defendants in 
possession may seek to justify the wroogful 
dispossession of his property. 99 0. 871, foil* 
(Batten. J.O.) Laxmi Narayan v. Ram 
RaTaN. 19 N L.R. 178 = 77 1 0. 761 = 

1024 Nad. 68. 


Mortgage Suit- 

-0. 1, R. 3 - Mortgage suit—Claim cf 

redemption on a particular mortgage dots not 
entitle plff. to redemption on separate prior 
mor tgages, 

A olaim of redemption in a suit against two 
persons on a particular mortgage does not en¬ 
title the plfi. on failure in the suit, to redeem 
property in the suit on the basis of other prior 
mortgages to the defts. separately. ( Juicla 
Prasad, J.) GOVIND KANDU v. WAJID ALI. 

37 IC. 976. 

Multifarioueness. 

-0. 1. R. Z—MultifUriousness—Distinct 

reliefs. 

Where alter the death of a Muhammadan, his 
widow under a compromise with A remained 
in possession of 1/8 of the estate as her share, 
and the 7/8 as dower, and she pitted the whole 
to P who mortgaged it to Q and after her 
death A Bued P for possession wmle P bad sold 
the property to Q. aud Q applied to be joined 
as deft, in the suit by A against P held, that 
he could not be joined, as no relief was sought 
against him and the case agaiD&t him was not 
the same as that against other dolts. I Knox 
and Rafique, JJ.) CHIMANLAL v. BiKANDAR 
KHAN. 17 1.0. 641 = 10 A.L J. 387. 

-0. 1, R. 3— Multifariousness — Suit 

for aiczunts and for negligence. 

The plaintiffs brought a suit agamst the 
defendant No 1 who waB their cashier and de¬ 
fendant No. 3 who was the Sadar Naib. It was 
alleged that money waB due by Defendant No. 1 
on aocouDt being taken against him that the 
Sadar Naib was responsible lor any Ices wbioh 
the plaintiffs might have 6U-tamed through the 
action or omission of their oaebier which loss 
had beeu occasioned by his negligence, hie duty 
beiDg amongst others to supervise iho work 
and to sign the acoounts of the Treasurer, 
Btld. that the suit was bad for nmj.inder of 
parties and oauees of aotibn. iWocdrcffe and 
Qhcse JJ.) CHANDRA KUMAR BA6U V 8A6HI 
MUKHI DEBI. ?! 1* C * 324 = 

1924 Oal. 811. 

-0. 1, R. 8— Multifariousness—Caues 

of aefton against same of the defendants arising 
out of the jurisdiction—Effect of. 
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0. P. CODE (Y of 1908), 0.1, R. 3—Haiti- 
fariouiness. 


C. P. CODE {Y of 1908), 0. 1, R. 3-Specific 
Performance. 


The plaintiff had diatinot and separate 
causes of aotion against the first andseoond de¬ 
fendants. The oause of aotion against the first 
defendant arose within the jurisdiction and that 
against the second defendant and arose outside 
the jurisdiction of the oourt in whioh plff. sued 
both the first and seoond defendants, Held, 
that the court had no jurisdiction to try the 
suit as against the seoond defendant and that 
the joinder of both the defendants in the same 
suit was not permitted by O. 1, R, 3, 0. P. 
Code. 0. 1, R. 3. O.P.G., relates to a joinder of 
parties And it assumes the existence of a suit 
in a proper forum, the court having jurisdiction 
to try the suit. If the Court has suoh juris¬ 
diction, then O. 1, R. 3 might oome into play. 
(Woodroffe and Richardson, -7J.) BENGAL 
and North western Railway Co., Ltd. 

V. 8 ADARAM BHAIRODAN. 

49 Cal. 893 = 27 C.W.N. 82 = 70 1.0. 229 = 

1922 Cal. 800. 

-0. 1, R. 3— Multifariousness* 

R. 3 of O. 1 is not limited to joinder of par¬ 
ties but it applies to joinder of oauses of aotion 
too. The determination as to whether or not 
the suit as framed is open to objection on the 
ground of misjoinder of parties and oauses of 
aotion, depends upon the allegations in the 
plaint. ( Woodroffe and Mookerjee, JJ.) 

Ramendba Nath Ray v. Brojendra Nath 
Das - 48 Cal. 111 = 21 C.W N. 794 = 

41 I.C. 944 = 27 C L.J. 198. 


0. 1, R. 8 — Mullifariousness—Test of. 

Under 0. 1, R. 3 the test is not whether the 
deoree awarded to the plff. against the deft, is 
joint but whether it is alleged in the plaint 
that there is against the said defts. any right 
to relief in respect of the same act o<" trans¬ 
action. (Kincaid and Kemp, A.J.Os.) KHEMO- 

mal v. Firm op Pessumal. 

83 1.0. 82 = 13 S.L.R, 183. 


Partnership. 

0.1, R. 8— Partnership — Dissolution —■ 
Suit for a dissolution of partnership. 

Neither under the common law nor under 
the provisions of O. 1, R. 3, C.P.C., nor on the 
ground of avoidanoe of multiplicity of proceed¬ 
ings, are sub-partners necessary parties and 
any provision in the deoree concerning them 
unenforceable. (Oldfield and Srinivasa 
Aiyangar, JJ.) CHIDAMBARAM OHETTY v. 
KARUTHAN OHETTY. (1916) 2 H.W.N. 18 = 
4 L.W. 10 = 84 I.C. 843 = 20 H.L.T. 184. 


Rent Suit. 

^ '0* 3— Rent suit—Landlord and 

tenant—Necessary parties. 

In a suit between landlord and tenant for 
eent, a third person, who onoe claimed to be 
/SI 5 l ? hk, “ 1 ownec n0 ®d not be made a party. 

J.) JOTIBMOT MAULIK v. KHODI 

Ram Sadhu Khan. 80.I.C. 908, 


- -0. R* 3 —Rent suit—Causes of action 

—Suit for share of rent by co sharer landlord 
against tenant and other co-sharers — Maintain¬ 
ability of. 

The owner of a share of an estate sued the 
tenants making his co-sharers pro forma defts., 
with a prayer to reoover his share of the rent 
from the tenant defts. or in the alternative 
from the pro forma defts. in oase the latter had 
realised the share of the rent due to the plff. 
Helo, that the prayer for the relief against the 
pro forma defts. oould be joined with the prayer 
for the reoovery of the rent against the princi¬ 
pal defts. (Newbould and Panton,JJ) ISWAR 
Dalin v. Gibindra Kumar Nag. 

48 I.C. 726. 

--0. 1, R. 8— Rent suit—Tenant defts .— 

Co-sharer landlords. 

In a suit for arrears of rent, a plff. could 
olaim alternative reliefs either against tenant 
defts- for arrears or against the co-sharers of 
plffs. for a money deoree, if they have relin¬ 
quished the rights to entire rent from the 
tenants. (Mookerjee and Deachcroft, JJ.) 
Binode Lal v. Preo Nath. 40 I.C. 178. 

Scope of. 

0. 1, R. 8 and 0. 2, R. 3 —Scope of. 

Rule 3 of O, 2 must be so read as not to 
olash with the provisions of R. 3 of O. 1. 

(Drake-Brockman, J.C.) Mahadeo v, Nago. 

12 I.C. 857 = 7 N.L.R. 180. 


-0. 1, r. 3— Scope of. 

If there are persons against whom jointly or 
severally, any right of relief in respeot of or 
arising out of the sama aot is alleged to exist 
aod if it is found that any common question of 
law or faot, would arise in case of separate suits 
against them, all suoh persons must be joined 
as defendants as required by O, 1, R. 3, C.P.O. 
(Kanhaiya Lal, J.O.) Hausha Bakhsh 
Singh v. Raj Baksh Singh. 

4 D P.L R. (0 C.) 47. 


Specific Performance. 


O 2*,. 1 ' 3—Specific performance— 

Specific Relief Act, 3. 27— Rights of the con- 
tractees under the agreement. 

Per Wallis, C.J. and Srinicasal Aiyanaar J , 
and Abdur Rahim, J., dissenting.) In a suit 
for speoifio performance of a contraot by a 
member of an undivided Hindu family to sell 
his share, other members of the family oannofc 
be joined as defts. merely with a view to obtain¬ 
ing partition and possession of the alleged 
vendor e share as against them unless a Iran- 
dulent partition, allotting to the others the pro¬ 
perty agreed to be Bold is alleged when the 

be ‘Mated as subsequent transferees 
with notioe and would consequently be proper 

tion'Sn t0 tb t 0 8 ° ,t ‘ Tfae tight to sue for parti¬ 
tion does not arise till after the legal title is 
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t). P. CODE IY of 1908). 0. 1, R. 3-Salt to 
set slide alienation. 

transfected. Per Srinioasa Aiyangar, J .—If 
there was an existing oaase of notion for parti* 
tion on the date of the suit, the question whether 
the two onuses of notion, the one for speoifio 
performance and the other for partition and 
possession oan be joined in one suit, would 
depend not only on the provisions of 0. 1. Rr. 3 
and 5 whioh primarily regulate tho joinder of 
parties but also of 0. 2. Rr. 3 and 4 whioh 
provide for joinder of oause3 of aotion. By 
Division Benoh, Per Oldfield and Sadasiva 
Aiyar, JJ. A purohaser of a speoified portion 
of joint family property is entitled to a convey¬ 
ance by that member of the family of that 
item and suoh conveyance entitles him to de¬ 
mand a partition of the family properties and 
entitles him either to the speoified property or to 
its equivalent from other properties falling to the 
share of that member. Where a plff. isdireoted 
to amend his plaint and plfi. fails to obey, the 
plaint should not be rejeoted, but the oourt it¬ 
self should exeroise its powers under 0. 6, 
Rr, 16 and 17 to strike and amend all matters 
whioh tend to prejudice, embarrass or delay the 
fair trial of the suit and in suoh manner and 
on suoh terms as may be just. (Wallis, G.J., 
Abdur Rahim and 8rinivasa Aiyangar, JJ.) 
Rangayya Reddy v. Bubbamania aiyar. 

32M.L J. 878 = 40 M. 369 = 
8 L.W. 797 = 40 I.C. 429 = 
21 M.L.T. 388 (F.B.). 

Sait to set aside Alienation. 

—-0.1, R. 8—Suif to set aside alienation 

— 8everai transferees of properties from widow 
— Multifariousness. 

A reversioner's suit for possession of proper¬ 
ties from several alienees of a widow is not 
untenable for multifarionsness. ( Tudball and 
Chamier, JJ.) Balakbisbna Das v. Hiba 
LAL. 36 All. 406 = 24 1.0. 98 = 12 A.L.J. 309. 

-0. 1, R. 8—8ttif to set aside alienation 

—Suit to set aside alienation to different alie¬ 
nees on different dates- 

Where an alienor (who is dead) alienated 
property to various alienees on different occa¬ 
sions a suit to set aside these alienations oan 
be brought against any one of suoh alienees 
or all the alienees may be made oo-defts. IBat¬ 
chelor and Hayward, JJ.) BOND KHUSHAL 

Khadakb v. Bahinibai Krishna. 

40 Bom. 381 = 88 1 0. 980 = 18 Bom. L.R. 48. 

-0. 1, R. 3—8u»f to set aside alienation 

Several alienations. 

0. 1, R. 3 is very wide and even if there is 
only one question oommon to all the oases 
that is sufficient to justify a joint trial. 
Where in a suit for a declaration that oertain 
alienations shall not affeot the plff.’s rever¬ 
sionary rights, the plff. impleaded all the 
alienees as defendants held, that the suit was 
not bad for misjoinder of parties. ( 8hadi Lai, 
O.J. and Le Rossipnol, J.) Jiwan Singh v. 
Oabbha Singh, 891.0. 823= 

28 P.W.R, 1921. 


C. P. CODE (Y of 1906), 0. 1. R. 6. 

- 0. 1, R. 3-Sntf to set aside alienation 

— Several alienees—Suit to set aside—Not bad 
for misjoinder. 

Io a suit for a declaration that the alienations 
of lamily lands made by plff.’a father in favour 
of several alienees were without consideration 
and neocssity and did not affeot their reversion¬ 
ary rights. Held, th8 suit was not bad for 
misjoinder of parties, and the plffa. were 
oompetent to bring one suit against the 
vendees and tho prior mortgagees. (Shadi Lai 
and Wilber force, 3 J.) Rali Ramp. MulkRaj. 

94 I.C. 312 = 2 U.P.L.R. (L.) 29 = 

17 P.L.R. 1920. 

- 0. 1, R. 3 — Suit io set aside alienation 

—Several alienees from last owner—No mis¬ 
joinder. 

A suit for possession on the ground of in¬ 
heritance oan prooeed against a number of 
different alienees. The question is purely one 
of oonvenienoe. 33 B. 298, 99 C. 871, Poll. 
(Leslie Jones, J.) Lal Chandp. Manohabi, 

89 P R 1918 = 44 I.C. 849 = 
64 P.W.R. 1918, 

- 0.1, R. 3 —8uit to set aside alienation 

— Punjab. 

The heir of a deoeased agriculturist oan 
attaok all alienations of anoestral property to 
different alienees in one suit for possession as 
his right to 6ue for possession aoorues when 
suooession opens on the death of the alienor. 
(C/ieeis, J.) FAZUL HUSSAIN v . AMIR 
HAIDER. 78 P.L.R. 1911 = 9 I.C. 988 = 

73 P.W.R. 1911. 

Tort—Joint Tort Feasors. 

- - —0.1, R, S—Tort—Joint tort feasors. 

Three persons attaohed certain property and 
the prooeeds' of the exeoution were distributed 
between them. The plff. sued one of them for 
damages for wrongful attachment. The other 
two were not necessary parties aB the cause of 
aotion against each was separate and distinct. 
(Parlett and Twomey, JJ.) C. T. M. B. M. 
Meyappa Chetty v. Maung Pohnyin. 

12 I.G. 866 = 4 Bar. L T. 145. 

Trustee—Sait. 

- 0. 1, R. 3 —Trustee—Suit—Accounts 

— Damages, 

A olaim to direot a trustee to render aooounts 
of trust property for a certain period may be 
joined with a olaim against the trustee and 
others to render aooounts of trust property for 
another period. 27 M. 80 ; 29 M. 50; 31 M. 
252, ref. (Benson and Sundara Aiyar, JJ.) 

Mahomed ali sultan v. abdul khaelvi 

ROWTHEB. 9 M.L.T. 238=9 I.C. 868 = 

(1911) 2 M.W.N. 302. 

■■■-0. 1, R. 8 —Hundi, suit on—Drawer, 
necessary party. 

The drawer is a neoessary party to a oase 
based on a Hundi. (Rattigan, J.) Jagannath 
NATHU MAL V. RAM DAS BBIJ DAS. 

140 P.W.R, 1914 = 28 1.0. 881 = 

248 P.L.R. 1914. 


Yol. II-9 
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C. P. CODE (V of 1908), 0. 1. R. 8. 

-0. 1, R. 8« 

Communal bight and property. 
Company. 

Compromise of suit. 

Damaqks. 

Decree. 

Ejectment 6uit. 

Leave to sue. 

Notice, 

Public right. 

Religious endowment, 
Reyersioner's suit. 

8CHEME SUIT. 
bOOPB OF. 

Communal Right and Properly. 

- 0. 1, R. 8 —Communal rights—Re¬ 
presentative capacity — Consent. 

Where thero were two faotions in a com¬ 
munity and members of ODe, sued on behalf of 
the other faction, roles of equity and good 
oon9cienoe forbid the iDferenoe, that the oonsent 
of members of a community obtained privately 
after the institution of a suit purporting to be 
on their behalf, is on the same level, as the 
open casting of votes at a oublio meeting. 
{Batchelor and Hayward, JJ.) HARKISON 
Das v. CHAGAN Lal. 40 Bom. 198 = 

33 I.C. 264 = 18 Bom. L.R. 1. 

-O. 1, R. 8 - Communal prepery—Fluc¬ 
tuating body of persons—Right to one property 
— 8uil to recover property. 

The Dhobi Community of Narainada bad 
been owoing the akhra and its properties from 
time immemorial, through ponchayata. Certain 
of its members sued under O. 1, R. 8 for 
declaration of title. Held, (bat the Dhobi 
Community of Narainda had the right to hold 
and manage tbe property aod maintain suits 
with respeot thereto through panchnyats and 
that the present suit which was properly 
constituted under O. 1. R. 8 , 0. P. C., should 
succeed. [Chztt rjee and Panton, JJ.) PROBBAT 
Chandra Sen v. Hari Mohan dhupi. 

84 I.C. 742 = 24 G.W.N. 206. 

-O. 1, R. 8 —Communal property — 

Fluctuating body —Promise to pay money — 
Enforceability — Unit to enforce payment, 

A person can make himself liable to a commu¬ 
nity (like the Vysia community of a particular 
plaoe) by agreeing to pay a oertain sum of 
money to it ; and a suit io recover the sum may 
be brought by a member uf that oommumty 
with leave of Court obtained under O. 1, R 8 , 
0. P. 0. ( Krishnan , J ) BUDAVARam Nara- 
SIMHULU CHETTY V. NOOTA IBBUNDBUM 
NagaSAM VARU. 44 M.L J 240 = 

(1923) M.ffl N. 237 = 72 I.C. 93 = 

1923 Mad. 434. 

-0. 1, R. 8—Communal property— 

Membere of a Community—Suit for declaration 
that property is waqf property, 

14 is competent to oertain persona alleging 
themselves to be membors of the Shia commu- 


0. P. CODE (Y of 1908), 0. 1, R. 8— Com¬ 
munal Right and Property. 

nity to institute a suit for a declaration that 
certain property in tho possession of tbe 
defendants is waqf property over whioh the 
defendants had no proprietary right. To suoh a 
suit the sanction of the oonrt UDder O. 1, R. 8 ,. 
C.P.C., is not required. 7 All. 188 ; 32 All. 
631: 24 Cal. 385 ; 35 All. 197, Ref. IKanhaiya 
Lal, J.O. and Daniels, A. J O.) 8 ADIQ HUSAIN 
v. Khan Bahadur hakim Mirza Nazir 
Husain Khan. 9 O L.J. 111= 

4 U P L R (J.C ) 28 = 
66 I.C. 90 = 1922 Oudh 1. 

-0.1, R. 8 —Communal property —Waqf 

—Right of beneficiaries to sue—Remedies open 
to worshippers. 

A benefiniary of a trust in respeot of a 
Muhammadan waqf interested in the mainten¬ 
ance of a mof que oc other oharitable institution 
may, without naving recourse to the provisions 
of Rule 8 , Order 1, Civil Procedure Code end 
without suiDg in a representative oapaoity on 
behalf of the other benefioiaries, sue for reoovery 
of possession of property wroDgfully alienated 
by the trustee and for the inoidental declaration 
that tbe eubjeot of trust oannot be alienated. 
Tbe trust property vests in God and the 
right of a Muhammadan who is entitled to use 
a mosque to bring a suit for the recovery of 
properly belonging to it is comparable to a 
right of suit iu respect of a private road whioh 
many persons have a right to use. Every 
Muealman who derives any benefit from suoh 
a waqf is entitled to maintain an action 
against tbe mutwalli to establish his right 
thereto or against a trespasser to recover any 
portion of the waqf property which has been * 
misappropriated, without joining a^ y other 
person who may participate with him in the 
benefit. It is olear that il the mutwalli him¬ 
self is tbe ofiender or if he is unwilliDg to aot, 
tbe beneficiary must have tbe power to recover 
the property. {Mullick and Ross JJ). MaULaVI 

Mahomed Fahimul Huq v. Jagat Ballav 
GHOSH. 2 Pat S91 = 4 Pat L T. 675 = 

74 I.C. 403=1923 P. 473. 

-—“0. 1, R 8 —Communal properly — 

Dedication to Umyle by community — Appoint¬ 
ment of pujari —Claim of private right—Decree, 
form of. 

When land is bought and dedicated to a 
temple by a community and is oonveyed to a 
person as pujari, the members of the commu¬ 
nity oan sue the pvjari or his heir if he 
attempts to eet up his own title thereto, for a 
declaration that the property belongs to them. 

In such suit tbe proper decree will be to 
declare the property to be a public, religious 
and charitable trust and that the deft, had no 
title thereto but he is a mere trespasser and to 
restrain the deft, from interfering with the 
property ; deoree for the removal of the pujari 
from his office cannot be granted, (Atkinson 
otid King'ford, JJ.) 8 UKHDEO PRASAD V> 

Gopal Misha. 86 i.c. 976. 
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C.P. CODE (Y of 1908), 0. 1, R. 8—Company. 

Company. 

-0. 1, R. Company—Unregistered. 

An offioet of an unregistered or uninoorpo* 
rated body or eooiety oan file a suit on behalf 
of the body only with the speoial permission of 
the Court under the rule. ( Mating Kin, J.) 
kfA Gyi r. Pat Lon. 381.0 972= 

9 Bur. L. T. 247. 

Compromise of Suit. 

-0. 1, R. 8 and 0. 23, R. 8 —Compromise 

of suit—Whether binding on the public. 

Where a plff. is allowed to represent the 
publio, a judgment by oonaent will not bind 
the publio, even if the consent was not 
purohased and a fortiori i( suoh consent was 
purchased. ( Sadaiva Aiyar and Tyabji, JJ.) 
SUNDARAMBAL AMMAL V. YOGaVANA- 
GURUKKAL. 1 LIT. 276 = 23 I.C. 72 = 

26 M.L J. 318 = (1914) M.W.N. 286. 

-0. 1, R. 8 and 0. 23, R. 3— Compro¬ 
mise of suit—Compromise pending appeal—If 
binds the class represented. 

Persons suing in a representative oapaoity 
with the leave of the oourt under 6. 30, O.P.C., 
(1882) oan oompromise bo as to bind those 
whom they represent, provided the compromise 
was not unreasonable, fraudulent or dishonest. 
(Benson and Sundara Aiyer, JJ.) KRISH- 
NAMAOBARIAR V. CHINNaMMAL. 

24 U.L J 192 = 18 I C 369 = 
13 M.L.T. 181 = (1913) M.W.N. 194. 

Damages. 

-0. 1, R. 8 —Damages—Suit for—Other 

reliefs— Scheme of management. 

Leave to file a suit may be granted on behalf 
of a whole community or body of persons, 
though some persons objeot to it. Leave to file 
a representative suit oaonot be granted if the 
only relief aeked lor is damages, but if damages 
are ooupled with other reliefs, then leave may 
be granted, provided tbe damages are not 
claimed in a representative oapacity but by each 
individual. A eoheme of management may Also 
be prayed (or in the suit, subjeot to objections 
when tho eoheme is finally settled. ( Oldfield 
and Sadasiva Aiyar, JJ.) Katha PlLLAI v. 
Kanakasondabam Pillai. 

24 M.L.T. 20-45 I.C. 423 = 
8 L.W. 160=11918) M.W.N. 794. 

Decree. 

-0. 1, R. 8 —Decree in suit—Effect of. 

A deoree in a suit where one person is allowed 
to represent another or others as deft, in a 
representative oapaoity binds the other only 
with respect to their property whioh he 
represents in law although tbe parties on re¬ 
cord may be made personally liable. An 
injanotion in oases falling under 0. 1, R. 8 
does not bind persons not parties on reoord. 
(Benson and Sundara Iyer, JJ.) Sahib 
Thambi «. Hamid. 36 Mad. «!4» 

22 M.L.J. 109 = 12 I.C 1006 = 
10 M.L.T. 010= (1011) 2 M.W N. 084. 


C. P. CODE (Y of 1908), 0. 1, R. 8—Leave to 

sue. 

Ejectment Saits. 

—--0. 1. R. 8 —Ejectment suit—One of 

several jointly interested persons suing on behalf 
of all. 

Any one of several jointly interested persons 
oan bring a suit on behalf of all, and in the 
absenoe of any law to the ooutrary, all will 
participate in the fruits of the suoosss in the 
suit. Thus a suit agaiost trespassers for re¬ 
covering laud oan be brought by oue of several 
oo-owners on behalf of all. (Roe and Jwala 
Prasad, JJ.) RaGHURAJ SINGH v. BISHEN 
TEWABY. 37 1.0. 384. 

Leave to toe. 

-0. 1, R. 8 —Leave to sue—Trust— 

Waqf properly. 

A mulwalli of a toaql in respeot of a mosque, 
need not obtain the permission of Court to 
maintain a suit ou behalf of the trust. 
tStuart , J.) Benarsi v. altaf Husain. 

63 1.0. 171. 

-0. 1, R. 8 —Leave to sue—Granted 

after suit—Representative swif. 

The permission under 0. 1, R. 8, C.P.C. may 
be given even after the filiag of the suit. This 
is a matter analogous to the addition of powers 
and amendment of pleadings. Notios under 
0. 1, R. 8, C.P.C., is required to be given and 
the provisions of the Rule are mandatory. 

( Muila, J.) Nariman v. Municipal Cor¬ 
poration of Bombay. 47 Bom. 809 = 

23 Bora. L R. 689 = 1923 Bom. 309. 

-0.1, R. 8—Leave to sue— When should 

be obtained. 

Before instituting a suit under 0. 1,R. 8 
leave of the Court must be obtained and the 
requirements of the rule must beoomplied with 
before the suit oan be proceeded with and un¬ 
less this is done the suit must be dismissed. 
But the Court has di6oretion to graut leave 
under 0. 1, R. 8 and its provisions may Le 
compliod with subsequent to the filing of the 
suit and when that has been done tbe 6uit oan* 
not be dismissed. 21 B. 784 ; 26 M. 399 ; 23 
M. 28 ; 22 A. 269, rel. on. 8 C. 32 ; ll C. 33 ; 
21 C. 180 J 11 C. 213. dist. 9 C. 604, diss. 
(Chatterjea and Richardson, JJ.) AHMED ALI 
v, ABDUL MAJID. 44 Cal. 288 = 

89 I.C. 773 = 21 O.W.N. 1144. 

-0. 1, R. 8—Leave to sue—Not neces¬ 
sary in suits to restrain injury to the right 
vested in a particular section of the public. 

In oase of a threatened injury not to the 
rights of the general publio but to the rights of 
the people of a particular Mohalla, it is not 
neoessary for the persons wishing to sue to ob* 
tain leave of tbe Oourt under O. 1, r. 8, O.P.C. 
to sue on behalf of the other residents of the 
Mohalla, as they are entitled to sue in their 
own rights. ( Martineau , J.) Pokhab Das- 
v. RAGHU Ram. 62 1,0. 888, 
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G. P. CODE (¥ of 190B), 0. 1, R. 8—Leave to 
toe. 

- — 0. 1, R. 8— Leave to sue—Appeal. 

Once the permission of the Court had been 
obtained to the bringing of a suit in a repre* 
sentative oapaoity under 0. 1, R. 8, further 
permission in the Court of appeal is not neoes- 
sary. ( Scott-Smith and if artineau, JJ.) Ram 
Dual u. Mahomed Raju 8hah. 

81 1.0. 437 = 46 P R. 1919. 

- 0.1, R. 8 —Leave to sue—Caste dispute 

—Suit by some members—Sanction of majority. 

Where numerous members of a oaste seek to 
enforce rights as against strangers or as against 
certain other members of the oaste 0- 1, R. 8, 
C. P. Code, applies to the oase. It is not neoes- 
sary for the persons asking for leave under 0.1, 
R. 8, C. P. C., to obtain formallybeforeh and the 
authority of those whom they are seeking to 
represent. Nor need they summon a oaste 
meeting before bringing the suit. Per 
Napier , J : 8emble. If the plaintiffs are 
unable to prove that they have got a support 
of the majority of the oaste they oannot suo- 
oeed in getting the relief whioh they seek. Such 
a plea may be taken in defence. ( Napier and 
Krishnan, JJ.) Sivathal Periyava Nadar 
v. Nana Chuna Velmuruga Nadar. 

64 1.0. 618 = 30 M.L.T. (H C.) 47. 

- 0. 1, R. 8 and 0, 6, R. 17 — Leave to 

sue—Subsequent grant of—Suit as Headman- 
Amendment of plaint—Representative suit. 

Where in the original plaint, the plffs. asked 
for a declaration, as headmen of their commu¬ 
nity that they were entitled to maroh in pro¬ 
cession through the public streets, the cause of 
aotion is the infraction of their individual 
rights but this defeot will be oured by subse¬ 
quent permission of the Court to sue in a 
representative oapaoity under O. 1, R. 8. A suit 
instituted without obtaining sanotion oan be 
validated subsequently. (Seshagiri Aiyar and 
Kumara&wamy Sastry, JJ.) ANDI MOOPAN 
v. Muthuvibamma Reddy. 29M.L.J. 91 = 

29 1.0. 248 = 17 M.L.T. 483. 

- 0. 1, R. 8 —Leave to sue—Personal 

sanction. 

In the event of a voter’s death pending a 
suit for declaration with sanotion under O. 1, 
R. 8, that an elected member's eleotion was 
void and for an injunction to restrain him from 
ezeroising his office, another voter oan be 
brought on reoord, and oontinue the suit. O. 1, 
R. 8, O.P.O., applies not only to oonourrent 
interests but also to similar ones, though die- 
tinot, and the personal sanction for his personal 
interest is not bad. The order of revival 
should not be set aside simply on the misdes¬ 
cription of the proper party as the legal 
representative. {Abdur Rahim, J.) 8lVA- 

gubunatha Ohettiab v. Ramaswami 

A1YANGAB. - 11 M.L.T. 287 = 18 I.G. 899 = 

(1912)1M.W.N. 108. 

% 

-0. 1, R, 8— Leave to sue—Grant of— 

Consent of defendants. 


G. P. CODE (¥ of 1908), 0. 1, R. 8—-Pabllc 
Right. 

The consent of the defts. on the reoord is not 
neoe6sary to enable a Court to allow a plff. to 
sue persons as representing themselves and 
others, having the same interest in the subjeot- 
matter of the suit. ( Benson and Sundara 
Aiyar, JJ.) AMBALAM Pakkiya v. Bathe, 

36 Mad. 418 = (1912) M.V.M, 132 = 
13 I C. 899 = 24 M.L J. 630. 

Notice. 

- 0.1, R. 8— Notice—Omission to issue 

notice and advertisement —Effect. 

The court in granting permission to sue two 
plaintiffs on behalf of all the residents of a 
looality directed the plffs. to advertise and give 
notioe to all the residents of the looality as 
regards the suit. But the notice and advertise¬ 
ment were not issued. Held that (1) the 
omission to issue notioe was not fatal to the 
6uit and would not result in the dismissal of 
the suit ; (2) that the publication of notioe was 
peremptory and must be oomplied with under 
0. 1, R. 8 (3) and that the oase should be 
remanded to the trial oourt for issuing of notioe 
and retrial of the suit. ( Banerji , Piggott and 
Walsh, JJ.) 8HYAMLAL V. MT. LALLI. 

44 A. 231 = 20 A.L.J. 73 = 68 I.G. 289 = 

L R. 3 A. 78 = 1922 All. 16. 

- 0. 1, R, 8— Notice—President of com¬ 
munity when authorised cannot sue in his own 
name. 

A president of a oommunity authorised to 
file suits oannot sue in his own name and 
notioe under O. 1, R. 8 to all the members of 
the oommunity must be given. Permission 
also was neoessary under R. 8. (Macleod, C.J. 
and Shah, J.) Atmaram v. Nabayan. 

23 Bora. L.R. 972 = 64 I.G. 8B8 = 
46 Bom. 182 = 1922 Bom. 109. 

Public Right. 

- 0 1, R. 8— Public right—Right of 

way /or cuttle, 

A plff. suing for declaration on behalf of 
himself and other inhabitants of the village of 
their right to take their cattle through the 
jungle of another village oannot get a declara¬ 
tion unless leave of the Oourt obtained and 
proclamation issued as provided by R. 8 of 
O. 1. ( Rafique and Piggott, JJ.) LAD 

Bahadur v. Rameshwar Dayal. 

43 AH. 343 = 60 1.0,990 = 19 A.L.J. 128. 

1. R* 8 —Publio right—Suit for 
declaration of public right of way—Nature of 
special damage. 

A suit foe a declaration that a certain pathway 
was publio one, oan be maintained with the 
permission of oourt under 0. 1, R. 8, C. P. 
Code. If permission is granted, reoourse need 
not be had to S. 92 of the Code. Suoh a oase is 
perse actionable proof of special damage. 

[Panton , J.) Habish Chandra Saha v, 
Pran Nath Chakbabarthy. 

89 1.0. 910 = 26 O.W.N. 887. 
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C. P. CODE (Y of 1908). 0. 1, R. 8-Public 
Right. 

--0. 1, R. Public right—Represen¬ 
tative suit. 

Where a 9uit is not properly a representative 
suit, a court oannot adjudioato upon a publio 
right claimed on behalf of a oommunity. 
{Fletcher and Newbould, JJ.) SHARUDDIN v. 
JYARUDDIN. # 42 I C. 343. 

-0. 1, R. 8 —Public right—Infringe¬ 
ment of—Suit for. 

A private individual oannot obtain a decla¬ 
ration that a right ie a publio one, but he can 
sue for damages for injury sustained by him in 
the exeroise of his privileges oonneoted with a 
publio right. (Seshagiri Aiyar and Napier, 
JJ.) KHAJI SAYYID YUSUF SAHIB V. EDIGA 
NARS1MHA APPA. (1918) M.W.N. 173 = 

41 I.C. 367 = 8 L.W. 377. 

-0. 1, R. 8— Public right—Dismissal 

of suit—Declaration of right of individuals. 

If the alleged common right in a represen¬ 
tative suit is negatived by the Court, the suit 
should be dismissed. In suoh a suit, a Court 
oannot deolare the rights ot individuals who 
are quite distinot in legal oonoeption from the 
class of persons on whose behalf the suit is 
brought though it is open to pas9 a deoree iu 
favour of persons forming a small number out 
of a large olass. 9 M.L.J. 355, diet. ( Sadaslva 
Aiyar and Spincer, JJ.) Krishnamacbarlu 
v. appanGovinda R ama nuja. 4 2 I. C. 273 . 

-0. 1, R. 8 —Public right—Easement — 

Declaration—Suit for decision when binding on 
public. 


In a suit for a declaration that plff. is the 
owner of a pieoe of land free from any right of 
highway, plff. need not prooeed by way of 0. 1, 
R. 8 of the G.P. Code. But the deoree in the 
suit would bind only the defts. to the suit. 
Where, however, the plfl. chooses to bind the 
publio and gives a publio ohAraoter to his suit 
he muBt sue under 0. 1, R. 8 and must observe 
the conditions on whioh permission is given by 
the Court under that rule. (Manuk. J.) 
Habbans Narain Singh v. Bhajoo Nonia. 

*?.\a ur;W* l .'.^49 I.C. 796. 


Religious Endowment.' 

-0. 1, R. 8— Religious endowment— 

Mahomedan mosque — Right of individual 
worshipptr to sue. 

An individual worshipper oan sue anybody 
interfering with his right to worship in a 
Mahomedan mosque, though the oourt'might 
in its discretion refuse a declaration in the 
absenoe of all the parties. (Griffin and Chamier, 
JJ.) RAMACHANDAR V. ALI MUHAMMAD. 

85 111. 197 =18 1.0. 797 = 11 A.L.J. 233. 


G. P. CODE (Y of 1908), 0. 1. R. 8-Religlous 
Endowment. 

other worshippers in the looality, for a declara¬ 
tion that a permanent lease granted by the 
Mulvalli is void and inoperative, is maintain¬ 
able under 0. 1, R. 8, without sanction under 
8. 92, C. P. C. No speoial damage need be 
alleged or proved for the maintainability of 
suoh a suit, sinoe worshippers living in the 
vioinity of a mosque have rights to it as daily 
worshippers over and above those possessed by 
the Mahomedan publio and have a more 
direct interest in its maintenance and in the 
proper administration of the properties endowed 
for its benefit. (Chatterjee and Huda, JJ.) 
ASHRAF ALI v. MUHAMMAD NUROJJAMA. 

49 I.C. 333 = 23 G.W N. 118. 

-0. 1, Rr. 8 and 10— Religious en¬ 
dowment—Addition of plaintiffs after decree 
is competent. 

In a suit by three persons under 8. 14 of the 
Religious Endowments Aofc, a deoree lor dama¬ 
ges was passed in ‘favour of the plaintiffs. 
The plaintiffs negleoted to exeoute the deoree 
whereupon the Court added the trustees of the 
temple as plaintiffs to enable them to exeoute 
the deoree. Held that as the suit was brought 
by the plaintiffs in a representative oapacity it 
was competent to the Court under 0. 1, R. 8, 
C P. Code, to add parties even after the passing 
of a deoree. 24 M.L.J, 192 ; 33 M. 483 ; 20 
M.L J. 546 ; 28 Mad. 319, followed. ( Spencer 
and Venkatasubba Rao, JJ,) 8WAMINATHA 
MUDALIAR V. KUMARASWAMI CHETTIAR. 

17 L.W. 422 = (1923) M.W.N, 239 = 
72 1.0. 284 = 82 M.L-T, iH G.l 212 = 
44 M.L J. 282 = 1923 Mad. 472 (2). 

-0. 1, !R. 8—Religious endowment— 

Suit Iby worshippers — Sanction of Court — 
Necessity for. 

With the permission of the 4 Court when there 
are numerous persons having the same interest 
in the eame suit one or more suoh persons may 
sue on behalf of or for the benefit of all persons 
so interested. iSchwabe, C.J and Wallace, J.) 
RANGASWAMI v. Krishnaswami. 

44 M L.J. 116 = 
17 L.W. 147 = (1923) M.W.N. 84 (2) = 
32 M.L T. 133 = 71 I.C. 463 = 
1923 Mad. 276 (2). 

-0. 1, R. 8 -Religious endowment. 

Under 0. 1, R. 8 of the Code of Civil 
Prooedure, it is competent to the worshippers 
of a temple to bring a suit for the declaration 
that a permanent lease granted tc the Arohakas 
in possession is invalid. (Abdur Rahim and 
Ayling, JJ.) Ramaswamy v. PlTCHAYYA. 

(1920) M.W.N. 893 = 38 M.L.J. 226 = 
68;i.C. 888 (1) = 43 Mad. 410. 


-0. 1, R. 8—Religious endowment— 

Suif by worshippers—Mahomedan mo'que — 
Unlawful alienation by Mutvalli— Declaration 
that alienation is void. 

A suit brought by two worshippers of a 
mosque for themaMves and as representing 


-0. 1 : R. 8 —Religious endowment— 

Disciples of mutt—Representative suit. 

The devotees of a mutt have a suffioient in¬ 
terest under 0. 1, R. 8 of O.P. Code to main¬ 
tain a representative suit, not only for declara¬ 
tion of the invalidity of an alienation by the 
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C P. COOE (Y of 1908), 0 1, R. 8—Rever- 
sloner’a Sait. 

bead of tbe matt, but also a decree directing 
possession to be given to tbe bead for the time 
being, whether the head is a trustee or life 
tenant does not matter. {Wallis, O.J., and 
Seshaqiri Aiyar, J.) OHIDAMBARANATHA 

Thambiban v. Nallasyvami Mudaliar. 

41 Mad. 124 = 33 M L.J 357 = 22 M L T. 218 = 

42 1.0. 366 = 6 L.W. 666. 

Reversioner's 8uit. 

-0. 1, R. 8 —Reversioner's suit — Death 

of -plaintiff—Addition of next reversioner. 

A suit brought by a Hindu reversioner is 
really brought on behalf of the entire body of 
reversioners sand if the p'S dies it is open to 
the next reversioner to oome in and oootiuue 
the conduct of the suit as ho is already a party 
thereto. A representative suit brought by a 
person on behalf of himself and another or 
others is different from a suit in a represen¬ 
tative oapacity. %e., as exeoutor, guardiau, 
trustee, for some other person having the legal 
or benefisial interest. (Sadasiva Aiyar and 
Spencer . JJ.) Krishnaswami AIYAR v. 
8EETHALAKSBMI AMMAIi, 29 M L.T. 116 = 

49 1.0. 268 = 9 L W. 186 = 
(1818) M W.N. 888. 

-0. 1, R. 8— Reversioner's suit — 'Re¬ 
presentative suit .’ 

A reversionary suit to set aside an alienation 
is a representative suit. iStanyan and Hallifax, 
A.J.Cs.) Bam Din v. Raj Ram 

17 I.C. 101 = 8 N.L.R. 113. 

8cheme Suit. 

■ ■ — 0. 1, R. 8 and S. 92 —Scheme suit — 
Death of plaintiff—Addition of partiei. 

When one of tbe two persous who have 
instituted a suit with the sanction of the A. G. 
under 8 92, 0. P. 0., dies, the death of one of 
them does not oanse an abatement of the suit, 
as all the worshippers are parties to the repre¬ 
sentative suit and the Oourt has power to. add 
another worshipper as plff. under O. 1, R. 10, 
01. 9, 0. P. 0., without any further sanotion 
by the A. G. 28. I. 0. 681, DisS. (Sadasiva 
Aiyar and Moore , JJ.) PARAME8HWABAN 
Munpu v. Narayanan Namboodri 

(1916) 1 M.W N 402 = 31 M L J. 279 = 
34 I C 384 = 40 Mad. 110 = 3 L. W 308. 
[The same view has been taken In 

(1921) M.W N. 21 .P.0.)] 

Scope of. 

-0. 1, R. 8— Scope of. 

0.1, R. 8 is merely permissive and is intend-, 
ed to provide a remedy for oases in whioh it 
might be difficult or impossible to implead all 
tbe persons it is sought to affeot. But it does 
not bar a suit to establish a right possessed by 
an individual. ( Robinson . O.O.J. and Mac 

Oregor , J.) Baklat t>. Bella. 63 I o. 933-.' 

18 Bar. L.T. 183. 


C. P. CODE (Y of 1908), 0. 1, B. 9-Appll- 
cability. 

-0. 1 R. 9. 

ADDITION OF PARTIES. 

APPLICABILITY. 

CO HEIRS. 

Dismissal of appeal. 

Dismissal of suit. 

JOINT HINDU FASJILY. 

Joint promisors. 

Misjoinder. 

Mortgage suit, 
necessary party, 
non joinder. 

Partition suit. 

Rejection of plaint. 

Rent suit. 

Right to object. 


Addition of Parties. 

' 0.1. Rr. 9 and 10— Additicnol parties. 

Rules 9 and 10 of O. 1 should be oonstruod 
togeihjr The words “ questions involved in 
the suit” in O. 1. R. 10 do not moan all claims 
whioh m iy possibly be put forward by anybody 
to the property involved in the suit. Where a 
oourt direots the addition of parties under O. 1, 
R. 10, the plff. must obey the order of Court, 
and oannot proceed with the suit as originally 
constituted. (Srinivasa Aiyangar, J.) 8ITA- 
BAMAYA V. RAMAPPAYA. 39 1.0. 160 = 

9 L.W. 207. 


0. 1, Rr.9 and 10 —Addition of parties 
•—Necessary and proper , parties—Distinction 
between limitation. 


1.110 ujuru oauQOb, 


- u 7 «<jo uouruo, aiieofi tne 

rights of those who are not parties to the suit. 
If therefore no decree can be passed without 
affeoting the rights of absent parties, the suit 
cannot proceed in their absence and should be 
dismissed. If however the rights of the parties 
actually before it can be determined in the suit 
bearing the rights and interests of others un- 
affeoted, there is no reason why, even if other 

parties might properly have been added, the 
Oourt should not determine 'the matters in 
controversy between the parties actually pre¬ 
sent. There is a distinction between necessary 
and proper parties to a suit. Two conditions 
must be satisfied in order that a defendant 
may be considered a neoessary party, namely, 
first, there mast bs % right to some relief 
against him in respect of the matter involved 
in the suit, and secondly, his presenoe is ne¬ 
cessary in order to effectually and completely 
adjudicate upon and settle all the questions in- 

V r i e L'2vr 6 G - L J - 358. Rel. {Miller 
MizUtcfc, J.) SlTAL PRA8AD ROY ». 

ASHO SINGH. (1922) Pat. 326 = 

2 Pat. 173 = 69 I.C. 677 = 4 Pat. L.T. 698 = 

1922,P. 691. 


Applicability. 

— D. 1, R. 9— Applicability #/. 


Jilt 9 09(3 t0 oa30s whece Court 

oau dsai with tha matter in ooatrofaray with. 
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0. P. CODE (V of 1908 . 0. 1, R. 9-Appli¬ 
cability. 

regard to the rights and interests of the parties 
aotually before it. (Richards, C.J., and Ra- 
fioue, J.) Madho Ram v. J*gat Singh. 

52 I C. 18-1 U.P.LR. (H.C.) 7. 

-0. 1. R. 9 —Applicability of—Hindu 

suing on mortgage executed in father's name 
without joining bt others on allegafon of parti¬ 
tion— Suit whether bad for non-joinder. 

Where a Hindu governed by Mitakshara law 
brought a suit ou a mortgage exeouced in his 
father’s name without joining his brothers on 
the allegation of partition, held, that the suit 
failed not for mere non-joinder but because 
“ the rights and the interests of ihe parties 
aotually before the ooun” oannot be deoided. 
(Uitlra, O.A J.C.) Nago Rao v . NaG 0 . 

21 I C. 831 = 10 N.L.R. 72. 

Co-heirs. 

-0. 1, R. 9— Co-heirs — Non-joinder of 

parties. 

In a suit by one of the several heirs of a 
deceased Muhammadan to recover her share 
in the property left by the deoeased, the other 
heirs are not necessary parties. ITudhall and 
Rafique, JJ.) Mohammad afzal Khan v. 
KabIMANBIBI. 20 l.C. 658 = 11 A.L.J. 619. 

-0. 1, R. 9 —Co-heirs—Suit for mirt- 

gage-debt by one of several heirs — Non-joinder. 

When a right aooruing to a single person 
from a oovenant in his favour, devolves on his 
death on two or more heirs, no question arises 
as to whether the oovenant is joint or separate 
and the only difference caused by the death 
is that the cause of aotion in one person is by 
operation of law transferred to a number of 
persons. If a neoeseary party is not on reoord 
the proper oourse is to apply to have him 
joined. If be is not brought on record or if, 
when brought on reoord the euit as against 
him is barred, the suit will be dismissed. 0. 1, 
R. 9 applies, when relief can be given if the 
necessary parties are joined and the applica¬ 
tion is within time. If barred, the aotion 
must he dismissed. (Atkinson and Jwala Pra¬ 
sad, JJ.) BHAGELA KOER 0 . ABDUL RAHMAN. 

36 l.C. 77. 

Dlimlis&l of Appeal. 

■ “0. 1, R. 9 an 1 S. 99—Dismissal of 
appeal—Non-joinder of parties . 

Under the O.P. Code, an appeal oannot be 
dismissed for non-joinder of parties. (Chapman 
and Mulliok, JJ.) Bhagban v. Palturam. 

32 1.0 749. 

Dismissal of Bait. 

0 I, Rr. 9 and 10—Dismissal of sail— 
Necessary party not added after being required 
to do so. 

Where a plaintiff is ordertd ^ 
naoesaary atop auoh as to add neoessary partiep . 


C. P CODE (V of 1908), 0. 1. R. 9-Joint 
Hindu Family. 

and he refuses to do so the Court oan dismiss 
the suit ( Tudball and Sulaiman, JJ ) BAG 
WAT1 PERSHAD v. BABULAL. 

63 l.C. 548 = 19 A.L J. 525 

-0. 1. R. 9, nnd 0 6. R. 17 —Dismissal 

of suit—Suit against ex.cutors os such ami 
personally whether maintainable - Amenament. 

If the alternative claims of the p!ff. arise out 
of the same transaction, th • plfr. oould maintain 
a suit as a s he bail or in the alternative in his 
own right as owner. A Oouru should not 
dismies a euit for non-joinder or misjoinder 
where plff. by ameoom *nf. can rc-uv.'dv the 
deieo.. iChatterjee and Smither, JJ t Kaii’EN- 
DBANATH ROY V BlRENDRA NATH ROY. 

41 l.C. 613 = 21 C. W N 939 

-0. 1, R. 9, and 0. 2, R 6—Dismissal 

of suit—Misjoinder and non-joinder—Effici. 

A suit is not to be defeated by reason ot 
non-joinder or misjoiuder of parties and causes 
of action. <Coze and Chatterjee, JJ.) OUR 

Pros ad Singh v Gur Prosad lal. 

23 I. C. 438=19 C L J. 316. 

- 0.1, R. 9—Dismissal of suit—Eject¬ 
ment suit against persons jointly interested — 
Withdrawal against some —Effect of. 

Where the proprietors of a village acted to 
ejeot three persons, frrm a piece of land alleged 
to be shamilat and fiudiog it difficult to serve 
one of them with notice of suit withdrew tboir 
olaim as against that defendant, the trial court 
passed a deoree for two-thirds of the lands sued 
for. But the appellate court dismissed rhe suit 
ou the ground of the nou-joindar. Held in 
second appeal that the olaim havine been 
expressly limited to the interests of the defend¬ 
ants on record the suit oould not be dismissed 
on the ground of the non joinder. (Stitt-Smith, 
J.) BHURA o MATU. 60 1 G 6. 

-0 1, R. 9—Dismissal of suit — Multi¬ 
fariousness. 

A suit bad for multifariousnesc should Dot be 
dismissed without allowing the plff. an oppor¬ 
tunity to amend it. (Sfcitmer, J. G.» BANSI• 
DBAS V. RAGHUBIB. 10 1 0. 737 = 

7 N L R. 48. 

-0. 1, Rr. 9 and 10— Dismissal of suit 

—Court's power to add parties. 

A Court ebould not dismiss a suit for non¬ 
joinder of neoessary parties bat should add 
them, of its own motion, as parties to the suit 
or direct the plaintiff to do so iLyle. A.J.C-) 

Gur Prasad v Mohammad Taq»t. 

63 1.0. 548 = 8 O.L J. 310. 

Joint Hindu Family. 

- —0. 1, R. 9— Joint * family—Manager. 

A suit by a manager of a joint Hindu family 
does not neoessarily fail, heoause of hia omis¬ 
sion lo implead other members of the familv 
in the suit. (Rchards, C J., B inner ji, Tudball 
and Chamjer, JIJ Madan Lal v. Kishen 

31 All 672 = 18 I 0. 138- 

9 A.L I. 611 (F.B.). 
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C. P. CODE (Y of 1908), 0. 1, R. 9-Joint 
Hindu Family. 

- 0. I, R. 9— Joint Hindu family — Suit 

on mortgage—Some of the members of joint 
family not impleaded — Whole suit if to be dis¬ 
missed — Limitation. 

Where in a suit on a mortgage against the 
members of a joiot Hindu family, some of them 
were not made parties and when the objeotion 
as to non joinder was first taken, the suit as 
against them was barred, the Court cannot 
proceed under O. 1, R. 9, because the interests 
of the members are not distinot and separable, 
60 that the only way to dieposeof the suit is to 
dismiss it as time barred. ( Karamat Hussain 
and Chamier , JJ.) GENDAN LAB v. Babu 
Ram. 13 I.G. 197 = 9 A.L.J. 86. 

0 1. R 9— Joint family — Mortgage suit 
—Sons of mortgagor not impleaded in time — 
Effect of. 

A suit against the mortgagor oannot be 
dismissed simply beoause the sons of the mort¬ 
gagor had not been impleaded in time. ( Kara- 
mat Hussain and Chamier , JJ.) BABA PRO¬ 
SHAD v. Partab Singh. 13. l.C 38. 

Joint Promisors. 

- 0. 1, R. 9 and 0. 41, R. 33 —Joint 

promisors—Appeal against some only of deft. 

A plaintiff whose suit against promisors 
has been dismissed, oannot appeal against 
some only of them, and the plaintiff oannot 
be awarded in appeal the shares of the 
respondents on record. ( Chatterjee and Beach 
croft , JJ.) jogesh Chandra v. Bama 8un- 
dabi Debi. 34 l.C. 138 


Misjoinder, 

-0. 1, R. 9 — Misjoinder of parties — 

Appeal. 

Appellant was first deft, in a suit and the 
suit had been deoreed against him. The lower 
Appellate Court, finding that the appellant was 
not a Deoessary party to the suit, and was 
wrongly joined as a deft., struok off the appel¬ 
lant’s name from the record and dismissed his 
appeal. Held, that the proper order whioh 
should have been made was to set aside the 
order of the primary oourt and to dismiss the 
suit against the appellant with oosts. ( Fletcher 
and Walmsley, JJ.) THE SECRETARY OF 

State for India v. Chatubbhuj Nandia. 

48 l.C. 963 

-0. 1, R. 9 —Misjoinder—Non-joinder 

—Decision of Court. 

A Court can decide question of misjoinder 
or non-joinder in so far as the parties are 
aotually before it. ( Mookerjee and Carnduff, 
JJ.) Lakhi Ohowdurt V. akloo Jha. 

18 I.G. 128 = 18 C.W.N. 689. 

-0. 1, R. 9 —Misjoinder of parties and 

causes of action. 

The mere faot that there is a misjoinder of 
partiea and oauses of aotion or non-joinder of 
-parties does not justify a Court in rejeoting a 


C. P. CODE (Y of 1908), 0. 1, R. 9-Necei- 
■ ary Party. 

plaint, ( Shah Din and Chevis, JJ.) 8HAHB-UD* 
DIN P. ANJUMAN-I-NAUMANIA. 

132 P.L.R. 1911 = 10 l.C. 212 = 

248 P.W.R. 1911. 

Mortgage Suit. 

-0. 1, R. 9 and 0. 34, R. 1 —Mortgage 

suit—Non-joinder. 

O. 1, R. 9, O.P.C., is subordinate to O. 34, 
R. 1, C.P.O. This makes it imperative that in 
a mortgage suit all persons interested in the 
mortgage should be made parties. A mortgage 
is indivisible and if all the parties entitled tc 
the mortgage money are not brought upon the 
record, the suit will be dismissed. In a suit 
for reoovery of joint property, if plff. omits tc 
join all the parties and during trial, it is 
found that the rights of those who ought to be 
added as parties are barred by limitation, the 
suit will be dismissed. ( Roe and Jioala Prasad 
JJ.) Girwar narain Mahton v. Makbub- 
MITTA. 86 l.C. 842 = 1 Pat. L.J. 468. 


Necessary Party. 

--0, 1. Rr. 9 and 10 —Necessary parties 

— Non-joinder—Adding party—Limitation Act, 
S. 22. 

O. 1, R. 9, C. P. 0., does not do away with 
the obligation to bring a neoessary party on 
the record. The remedy is to apply under 
O. 1, R. 10, for the addition of the party, and 
if the addition cannot be made without the 
suit being barred thereby, the suit will fail. 
(Richardson and Newbould, JJ.) JAGAT 
Narain Singh v. Udit Narain Singh. 

20 l.C. 262. 


- 0 . 1 , R. 9 —Necessary party — Non¬ 
joinder of. 

If a neoessary party is not joined he should 
be joined. If he is not brought on record or 
when brought, the suit is barred against him, 
the whole suit will be dismissed. In a part¬ 
nership suit all partners are neoessary parties. 
(Richardson and Newbould, JJ.) AMBIKA- 

charan Guha v. Tarini Charan Chanda. 

19 l.C. 963 = 18 C.W.N. 464. 

7~0* ®—Necessary parties—Land 

recorded as Gairmazrua Am— Suit for declara¬ 
tion of title to—General public, not necessary 
parties. " 


A sms for declaration of title to land entered 
m the Survey Khafcian as Qairmasrua Am is 
not bad for non-joinder of parties, if the 
general public are not made parties to it. (Ooutts 
and Das, JJ) BABU TBIBOKE PRASAD SINGH 
v. Laba Umanand Lab. 

72 l.C. 684 = 1922 P. 447. 

~ :“° R 9-Necessary party—Suit and 

appeal. 


- kj.t. kj oao, a person * 

»s a neoessary party to the suit is a neoessi 
party to the appeal. (Ross, J.) JiTBNDBANA 
CHATTERJEB v. JHAKU Mandab. 

8 Pat. L.T. 406 = 66 l.C. 780 = 1922 P, 
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0 P. CODE (Y of 1908). 0. 1, R. 9-Non- 
olnder. 

Non-joi oder. 

-0. 1, R. 9—Non-joinder. 

0 1, R. 9, provides that no suit shall bo defea¬ 
ted by reason of non joinder of parties and Iho 
oourt may, in every suit, deal with tho matter in 
controversy so far as regards the rights and 
interests of the parties aotually before it. The 
notion that a decree-holder can seizs property 
whioh belongs to a stranger and hold it by 
reason, for example, of the faot that one of bis 
judgment-debtors is keeping out of the way so 
as to prevent any possibility of service being 
efleoted upon him in the suit after an order of 
dismissal of the olaim by the exeoulion oourt, 
is so oontrary to one’s sense of justice, that one 
would deoline to aooept it as being the law. 
The failure to join suoh a party is oovered by 
0 l, R. 9. ( Walsh, J.) Mt. Maryam Bibi v. 
Ram DAS. 70 1.0. 613 = 1922 All. 404. 

-0. 1, R. 9 —Non-joinder —Effect of. 

The intention of the legislature is that a suit 
shall not be defeated for non-joinder of parties. 
(Griffin and Chamier, J J.) Nath LAL v. Lala. 

14 I.Q. 38 = 9 A.L J. 410. 

-0. 1, R. 9 —Non-joinder—Ttst of— 

Court not to travel beyond claim made in the 
suit. 

In determining the question of non-joinder 
the court must oonfine itself to the olaim 
before it. The present deft. No. 2, had filed a suit 
against P. in whioh he obtained a deoree against 
him. At that time the defenoe was that the pre¬ 
sent deft. No. 1 had really paid rent to H. whioh 
was then olaimed as being payable to P. but 
the defenoe was not believed and a deoree was 
passed in favour of H. Thereafter the present 
plaintiff P. and his daughter, the mulgenidars 
of a Dewastban, filed the present suit in the 
same oourt to recover the rent that would be 
payable by deft. No. 1 to them. The oourt 
found that the tent was due by deft. No. 1 to the 
plaintiffs and passed a decreo against him. But 
as it appeared from the evidenoe that as a matter 
of faot deft. No. 1 paid this amount previously to 
H, the oourt direoted H to be joined as defend¬ 
ant No. 2 and after impleadiDg him as a deft, 
tho court held that deft. No. 1 had paid the 
rent to deft. No. 2. and the ultimate deoree was 
passed by the oourt in favour of deft. No. 1 
against deft. No. 2. Held that the procedure 
of the lower oourt was irregular: that the only 
question appropriate to the suit was whether 
deft. No. 1 was liable for the amount olaimed 
by the plaintiffs ; and that the questions as be¬ 
tween delt. No. 1 and deft. No 2 were not appro¬ 
priate to tho suit. (Shah, A.C.J. and Crump, 
J.) HARICHANDBA t>. HUMMA VlTHOBA. 

24 Bom. L.R. 1818 = 1922 Bom. 491. 

-0. 1, R. 9— Non joinder—Suit in 

ejectment by manager - Denial of title—Joinder 
of other family members. 

In a suit by plaintiff, as representing the 
senior branoh of a iagirdar family to ejeot the 
defendants who had executed a lease in favour ' 

Vol. II—8 


P. CODE (Y of 1908), 0. 1. R. 9-Non¬ 
joinder. 

of the pill, tho defendants denied tho plaintiff’s 
title and pleaded non-joinder of tho members 
of tho junior branch, Held the defendants 
were iu no way prejudiced by the plaintiff suing 
alone and iu uo oaso oould there be any chance 
of their being troubled by any other suit filed 
by the other members of tho family ; conse¬ 
quently there was uo substance iu the plea of 
non-joinder and the appellate oourt oould not 
interfere on that ground. (Macleod, C. J. and 
Coyasjte, J.) Gangaram Bhiku Mahadev 
v. Bapusaheb Daulatrao Mahadev. 

46 B. 1022 = 24 Bom. L.R. 826 = 

1922 Bom. 394. 

-0. 1, R. 9 — Non-joinder—Effect- 

Form of decree. 

If two parties contraot with a third party, a 
suit by one of them making the other oo-defefi- 
dant, ought not to be dismissed, merely beoause 
the plaintiff has not proved that the defendant 
had refused to join as a co-plaintiff, (Mookerjee 
and Rankin, JJ.) KAMINI MOHAN BASU v. 
Nibaran Chundra Mitra. 

76 I C. 977=1923 Cal. 506. 

-0. 1, R. 9 —Nonjoinder — Interested 

parly not joined . 

Where in a suit for a declaration of a right 
of way and for removal of an obstruction, 
the persou interested in the servient tenement 
is not made a party, the Oourt oaunot make 
a deoree, as, a deoree passed would be infruotu- 
ous and in 6Uoh a oase the suit oannot be 
entertained in spite of 0. 1. R. 9. ( Mookerjee , 

A.C.J. and Fletcher, J.) Haban SHEIKH v. 
Ramesh Chandra. 

62 I.C. 429 = 29 C.W.N. 249. 

-0.1, R. 9— Non-joinder—Co-sharers— 

Dismissal. 

A suit instituted by the plff. before the Code 
of 1908 oame into force, for a deolaraticn of 
exclusive title to a property without implead¬ 
ing all the oo-sharars, is governed by 8. 31 of 
the old Code and is rightly dismissed for non¬ 
joinder. [Jenkins, C.J. and Mookerjee, J.) 
FAIZO u. DOMAN. 28 I.C. 836 = 19 C.L.J. 488. 

-0. 1, R. 9 and 0. 2, Rr. 1 and 2— 

Non-joinder—Parties and causes of action. 

0. 2, R. 1 has reference mainly to joinder of 
oauses of aotiou rather than to joinder of par¬ 
ties ; and even 0. 2, R, 2 does not involve a 
dismissal of the suit. A suit oannot bo defeated 
for non-joinder of parties. (Johnstone and 
Rattigan, JJ.) SHIB NATH v. Allianoe 
BANK OF SIMLA, LTD., LAHORE. 

110 P.W.R. 1914 = 218 P.L R. 1914 = 

28 I.C. 480 = 3 P.R. 1918. 

-0. 1, R. 9— Non-joinder -Objection — 

Prcadure, 

As regards non-joinder, the objeotion as to 
prooedure to be followed is disposed of by the 
application of- the present 8eo, 99 of 0. P. C. 
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C. P. CODE (Y of 1908), 0. 1, R. 9—Non¬ 
joinder. 

(Spencer and Rtmesam, JJ.i THINA SHAN- 
MUGA MOOPPANAR v. 8UBB4YYA MOOPPA¬ 
NAR. 42 M L J. 133 = 70 I C 645 = 

18 L.W. 283 = 11923) M.W.N. 106 = 
31 M L T. 266 = 1922 Mad. 317. 

—--0. 1, R. 9— Non-joinder of parties— 

Objection—Effect of—Suit lor declaration of 
the right to dam up a stream, 

la a suit for a declaration of an casement 
right to dam up a stream, the riparian pro¬ 
prietors are proper parties ; but, if the objec¬ 
tion as to non-joinder was taken too late, held 
Per Sankaran Nair, J :— The deolaratiou 
ought to be given. Per Sadasiva Aiyar. J :— 
In the absence of the other riparian oroprietors, 
the suit should be dismissed. ( Sankaran Nair 
and Sadaziva Aiyar, JJ.) MUKKASSA NAIR 
VEETIL V. SECRETARY OF STATE. 

-19 M.L.T. 247 = 1 L.W. 807 = 26 M.L.J. 388 = 

24 LG. 847 = (1914) M.W.N. 821. 

-0. 1, Rr. 9 and 13— Non-joinder — 

Objection on appeal—Procedure, 

If an objection as to^on-joinder of parties, 
is taken for the first time in appeal, the appel¬ 
late oourt should add the neoessary parties to 
the appeal and dispose of it, or remit the suit 
to the first oourt for retrial, but should not 
dismiss the suit. (Sankaran Nair and Ayling, 
JJ.) GOTELl VENKANNA V. GOTETTI OHIN- 
NA SUBBA RAO. (1911) 1 M.W.N. 321 = 

10 1.0. 892 = 9 M.L.T. 803. 

Partition Suit. 

- ——-O. .1, R. 9— Partition Suit—Mis¬ 
joinder—Prejudice to deft. 

A right to the partition of a residuary 
Mahal, and a right to the division cf a part of 
a taluq, whioh was formerly incapable of 
partition, are different oauses of action and 
where the parties concerned in a olaim under 
the first right are less numerous than those 
concerned in the seoond one, a suit against 
them is bad for misjoinder of parties and 
oauses of action. But that fact alone would 
not be enough to set aside the decree in the 
suit particularly when the misjoinder has not 
prejudiced the deft. ( Stephen and Chatterjee, 
JJ.) 8ARODA PROSAD ROY V. KAILASH 
BASHINI Goha. 

18 I.G, 117 = 17 O.W.N. 128. 

-O. 1, R. 9—Partition suit — Grandsons 

not necessary but proper parties . 

There is a distinction between the non-joinder 
of proper persons but not neoessary parties and 
nonjoinder of parties whose presenoe is essential, 
In a suit for partition in a joint Hindu family, 
the grandsons are not neoessary parties and 
are represented by their own father. At the same 
time, they may be proper parties and on an 
appeal, the appellate Court oan direot the lower 
Court to bring them on record and give them 
separate allotments if they so desire. (.Da* 
and Adami , JJ.) Digambab Mahton v. 
hansraj mahton. l p, 351 =, 

67 I.0,186=3 P.L.T, 238 = 1922 P. 98. 


0. P. CODE (Y of 1908), 0.1, R. 10-Addi¬ 
tion of Parties. 

Rejection of Plaint. 

-- ~O. 1, R. 9 and 0 7. R. 10—Rejection 

of plaint—Misjoinder of parlies and causes of 
action . 

Where there is a misjoinder of either’plfls. 
or oauses of aotioD, the proper oourse is to 
return the plaint for amendment, and not to 
rejeot it. In the latter ease the order is 
appealable. O. 1, R. 2 and 0. 2, R. 6, C.P.C., 
merely refer to prooedure, and do note apply 
when there is misjoinder of either plffs. or 
onuses of action. (Parletl, J.) KRISHNAPPA 

Chetty v. Maung Hman. 

18 I.G. 181 = 8 Bar. L T. 234. ' 

Rent Salt. 

-0. 1, R. 9—Rent '.suit—Mortgagee if a 

necessary party to a rent suit. 

The dismissal of a suit, for arrears of ren: ou 
the ground that the mortgagee from the tenant 
of an oooupanoy holdiog is not made a party, 
is a gross and palpable error of law 'which 
vitiates the deoision. An oooupanoy tenant is 
the only person liable and hin mortgagee is not 
a neoessary party. (Abdur Rahim’and Spencer, 
JJ ). SHANMUGHAM ASARI v . 8AIYID 
Nathadhu Sahib. 31 I.C. 457. 

Right to object. 

0. 1, R. 9 —Right to object—Who can 
plead non-joinder . 

Plea of non joinder of others as plffg, oan be 
raised only by the defts. who have an interest 
in the subjeot-matter of the suit and not by 
those, found subsequently not to have any 
interest therein. (Sabonadiere and Kanhaiya 
Lai, A. J. Gs.) Chhotelal v, Badri Singh. 

22 I.C. 129. 

-0. 1, R. 10. 

ADDITION OF PARTIES. 

APPEAL. 

Coplaintiff. 

Landlord and tenant. 

Legal representatives. 

Limitation. 

Mistake. 

Pro forma defendant. 

Rent suit, 
scheme suit. 

Scope of. 

Striking off parties. 

Suit. 

Transposition of parties. 
Withdrawal. 

Addition of Parties. 

--0. 1, R. 10 and 0. 41, R. 20 —Addition 

of parties—Second appeal. 

The High Oourt cannot make any person a 
party in seoond appeal, when he was not a 
party in the lower Appellate Court. 16 A. 5, 
Poll. ( Chamier and Piggott , JJ.) Pachkauri 
Raut v. Ram Khelawan ohaubey. 

37 All. 87=28 1,0, 28 = 12 A.L J. 1217. 
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C. P. CODE iY of 1908), 0. 1, R. 10-Addi- 
iion of Parties. 

-0. t, Rr. 10 aod 1 —Addition of 

parties—Power of Court, 

No person can be added as plff. unless bis 
presence before the court is neoessary ; where 
a suit is instituted by a person having no cause 
of aotion to sue, no order oan be passed 
directing the addition of the right person as a 
party so as to give the original plff. any suoh 
right. (Knox, J.) ABDULLAH BEG V. ABUL 
Hasan. 11 1.0. 223. 

-0. 1, R. 10 —Addition of parties— 

Redemption suit. 

In a suit for redemption, by some of the 
heirs of the mortgagor where the other heirs 
are not impleaded as defendant?, the Court 
has power to add them as defendants under 
0 1, R. 10. (Macleod, C. J. and Fawcett, J.) 
SHIVUBAI RAJABAM V. 8IDESHWAR. 

45 Bom. 1009=61 I.C. 590 = 
23 Bom.L.R. 405. 

-0. 1, R. 10, 8. 107 and 0, 41, R. 33— 

Addition of parties—Appeal—Power of Court. 

On an appeal by a person not aggrieved by 
an order in insolvenoy, the Court aoting under 
powers given by 8. 107 and 0. 1, R. 10, ole. (2) 
and (3) and 0. 41, R. 33, added a person really 
aggrieved as a party to the appeal. (Scott, O.J. 
and Batohelor, 3.) Mahomed Haji ES8AK 
v, SHAIK ABDUL Raha&ian. 40 Bom. 461 = 

81 1.0, 507 = 17 Bom. L.R, 989. 

- 0.1, R. 10— Addition of party — In¬ 
herent power. 

Under 0.1, R. 10, C. P. 0., the court may at 
any stage of the proceedings, order the addi¬ 
tion of any person as party to the suit, where 
suoh an addition is neoessary for an effectual 
and complete adjudication upon the questions 
at issue in the suit; nothing in the Code of 
1908 affeots the inherent power of Court to 
make Buoh orders as may be neoessary for the 
ends of justice. (Scott, 0. J., and Batchelor, J.) 

Lakhmiohand u. Kaohubhai. 

88 Bom. 393 = 11 1.0. 559 = 18 Bom. L.R. 817. 

- 0. 1, R. 10 (2) —Addition of parties — 

Person against whom indemnity is asked for. 

A. person who promised indemnity to deft, 
against plff., may be added as a patty at 
delta*, instance unless plff. objeots and serious 
embarrassment or inoonvenienoe is oaused to 
him. {Chaudhuri, J.) Balmukund RuiA 
V. BlSSENDOYAL. 80 1.0. 51 = 46 Gal. 48. 

;-0.1, R. 10 and 8. 107— Addition of 

parties—Appeal—Rival claimants . 

Plff. sued the tenant for rent olaiming to be 
sole landlord and another man sued the same 
tenant for the entire rent to whioh suit, plff. 
was a party deft. Both suits were tried to¬ 
gether and trial oourt found that plff, was 
entitled to 10 annas Bhare and the other plff. 
to the remaining share. The deoree in the 
first suit alone was appealed against, in whioh 
it was held that appellant was entitled to the 
entire rent. On second appeal, it was held 


C. P. CODE (V of 1908), 0. 1, R, 10-Addi¬ 
tion of Parties. 

that the deoree in the second suit was not res 
judicata upon the question of the appellant’s 
right to rent but under 0. 1, R. 10 read with 
8. 107, the plff. in the seoond suit, in sub- 
stanoe, oontested the first suit though not a 
party and should be made a party to the appeal 
whioh should then be determined. (Chaiterjee 
and Smillier, JJ.) Jafak ALI v. Bar 
GOVIND. 41 I.C. 65. 

-O.i 1, R. 10— Addition of parties _ 

Suit against dead person— Bona fije mistake— 
Amendment not allowed. 

In a suit brought against a deceased defend¬ 
ant, the Court has no jurisdiction to allow the 
plaint to be amended by substituting the 
names of the representatives of the dooeased 
even when the suit was instituted bona fide 
and in ignoranos of the death of the defendant. 
(Shadi Lai, C. J. and Lumsden, J.) Mt.' 
Boondu v. Moti Chand. 

1923 Lah. 682 (l). 

- 0.1. R. 10 —Addition of party—Appeal 

—Parties if can be impleaded at final stage. 

A person, if he is not made plff, or deft,, in 
the Courts below, cannot olaim to be made a 
party in appeal. (Ra'.tigan and 8hadi Lai JJ.) 
8UNDAR 8INGH V. GURUDEVI. 

81 1.0. 27 = 163 P.W.R, 1915. 

-0 1, R. 10, Cl. (2) —Addition of parties 

—Court can add persons ivhose presence is neces¬ 
sary effectually and completely to adjudicate 
upon and settle all questions involved in the 
suit. 

A person who would be represented by a 
party on the reoord and bound by the deoision 
against that party is entitled to be impleaded 
under 0. 1, R. 10, Cl. (2), 0. P. Code, to proteot 
his interests. The plaintiff, olaiming to be 
the son of an adopted son of 8, the last male 
owner of the suit property, sued for the reoovery 
of possession of the same from 1st defendant, 
the widow of the last male owner. Plaintiff’s 
oase wa9 that his father had been adopted by 
the 1st defendant, and that he (plaintiff) had 
been unlawfully exoluded from the plaint pro¬ 
perties by the 1st defendant on aooount of 
an invalid agreement between her and the 
2nd defendant. Certain persons, olaiming to be 
the nearest reversioners to the last male owner 
applied to be made defendants in the suit and 
were made defendants by the Court below. 
One question, and probably the most important 
question, in the suit was whether the plaintiff’s 
father’s adoption to the last male owner was 
true and valid. Held, that the presence of the 
nearest reversioners to the last male owner 
before the Court was neoessary in order to 
enable the Oourt effectually and completely to 
adjudioate upon and settle all the questions 
involved in the suit, aod that the Court below 
was competent to make them defendants. 

(Oldfield , J.) Rajabatnam aiyab v. Hala- 
8YASUNDARAM aiyab. 44 M.L 3, 822=3 

72 1,0,156 = 17 L.V. 329=1923 Mad. 821* 
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C. P. CODE (Y of 1908 , 0. 1, R. 10-Addi¬ 
tion of Parties. 

-0. 1, R. 10— Addition of parties- 

The Court has no power for addition of plain¬ 
tiffs after the passing of the decree. (Spencer, J .) 
BWAAIINATHA MUDALIAR v. KUMARASAWMI 
CBETTIAR. 44 M L.J. 282 = 72 1.0. 284 = 

17 L.W, 422 = 32 M.L.T. 212 = 
(1923) M.W.N. 239=1923 Mad. 472 (2). 

-0. 1, R. 10 (2)—Addition of parties 

— Court , powers of. 

O. 1, R. 10 (2) is wide enough to give a 
Court power to add any person, i.e., whether 
already a party or not, so as to enable it effec¬ 
tually and completely to adjudioate upon and 
settle all the questions involved in the suit. 
(Sodasiva Aiyar and Odgers, JJ.) MAHOMED 
SIRAJUDDIN V. GHULAM JAILANI. 

99 I.C. 233 = 12 L.W. 28. 

-0.1, R. 10: S. 107, Cl. (2)— Addi¬ 
tion o/ parly—Appeal. 

A necessary party to an appeal should be 
added before deciding it ; hence a deoree for 
sale passed in a suit without necessary parties 
being added in appeal, oannot etand. (Sada- 
siva Aiyar and Napier, JJ.) VELAMMAL v. 
LAKSHMU AMMAL.^m* 31 I.C. 814, 

_0. 1, R. 10— Addition of parties—Pre¬ 
liminary decree passed in the case—Transferee 
before suit—Addition of. 

O. 1, R. 10 of the Code of Civil Procedure 
gives wide powers to tho Court at any stage of 
the proceedings to direct that the name of any 
person who ought to have been joined, or whose 
presence before the Court may be materially 
necessary in order to enable the Court to effect¬ 
ively and completely adjudicate upon the 
questions in issue, may be added. But that 
power oan ordinarily be exercised ODly in pro¬ 
ceedings Dot concluded by a deoree, unless the 
person to be added is a subsequent transferee. 
In a suit on a mortgage after the preliminary 
deoree had been passed, a person who is alleged 
to be interested cannot be impleaded at suoh a 
late stage. Scope of O. 1, R. 10 considered. 
The law gives a wide di6oretion to add as a 
party to a proceeding a person interested in it, 
so as to affeot his prospective rights but not 
with retrospective efleot. ( Kanhaiya Lai, J.C.) 

Beni Madho v. Yusuf Husain Khan. 

20 0. C. 317 = 72 I.C. 1031 = 10 O.L.J. 282 = 
9 0. & A.L.R. 826 = 1924 Oudh 83. 

-0. 1, R. 10 — Addition of parties — 

Grounds for — Plaint—Allegations to be specific. 

A plff. impleading a person as a party must 
state the faota on whioh he imputes a liability 
to the person so oited. No one is liable to be 
oalled before a court, to make an answer unless 
definite allegations of faot have already been 
made against him whioh would justify suoh an 
order. ( Stuart , A.J.C. and Lindsay, J.C.) 
ALLAHABAD BANK V. MUHAMMAD RAZA- 

KHAN. 16 1.0.892 = 18 0.0.304, 

■ ■ — 0 , 1, R, 10 — Addition of parties 

Court's power. 


C. P. CODE (Y of 1908), 0. 1, R. 10-Co- 
plaintiff. 

A Court has, under O. 1, R. 10, power to 
bring on reoord any pecson as a party at any 
stage. ( Das and Ross, JJ.) JOHN SOLONO v. 
RAM NARAIN. 61 I.C. 378. 

- 0. 1, R. 10— Addition of parlies — 

Appeal. 

Where only one of several oo-mortgagees 
brings a suit on a mortgage, without joining 
the other mortgagees as plffs. or defts., and 
alleges an assignment in his favour by them, 
but produces no dooument, he may be allowed 
in appeal to join the other co-mortgagees as 
plffa. or defts. iFox, O.J. and Twomey, J.) 
ANA PANA NATHER 8HA V. ANNAMaLAY 
Chetty. 10 I.C. 776 = 4 Bar. L.T. 71, 

- 0. 1, R. 10 —Addition of parties — 

Original plff. having no cause of aetion. 

When a suit is instituted in the name of a 
wrong person as plff. by a bona fide mistake, the 
Court has power to substitute the name of the 
right persons as plffs. and tbiB power is not 
excluded in cases where the person originally 
had no right to institute the suit. The words of 
O. 1, R. 10 "where a suit has been instituted in 
the name of a wrong person as plaintiff ” are 
comprehensive enough to include oases where 
the original plff. had no cause of aotion and 
their interpretation must not be restricted to 
oases where the plff, has some right to sue. 30 
M. 419 ; (1902) 2 K.B. 485, Rel. (Raymond, 
J.C.) Firm of Gebimal Hariram v. Firm 
of Ragunath Kalianji. 66 I.C, 878. 

Appeal. 

-0. 1, R. 10 (2), 0. 22, R. 10 and 

0. 48, R. 1 (e)—Appeal—Order under 0. 1, 
R. 10. 

An application of plff. to be added aB oo-plff. 
oannot be treated as an application under 
O. 22, R. 10, C. P. Oode. An order passed 
under O. 1 is not appealable. An application 
to be added as oo-plffs. oannot be treated as 
one under O. 32, R. 10, C.P.O. ( Fletcher and 
Newbould, JJ.) BlBIJAN BlBI v. ABDUL 

Jabbar Daftary. 36 I.C. 919. 

- 0. 1, R. 10— Appeal. 

Order under O. 1, R. 10 does not come within 
the definition of “deoree’’ in B. 2 (2) there can 
be no appeal. ( Oldfield and Ramesam, JJ.) 
Shanmuka Nadan v. ARUNACHALAM. 

14 L.W. 642= 1921 M.W.N.799 = 
42 M.L.J. 97 = 30 M L.T. 172 = 69 1.0. 961 = 

49 M. 194 = 1922 Mad. 332. 

Go-plaintiff. 

--0. 1, R. 10 (3)—Co-plaintiffs—Addi¬ 
tion of parties—Consent. 

No person (including a corporate body) oan 
be made a plff. without his consent expressly 
given. ( Rattigan and Shah Din, JJ.) RAM 
Nabain v. Ram Kishen. 46 P.R 1911 = 

108 P.W.R, 1911 = 10 I.C. 818 = 

179 P.L R. 191U 
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C. P. CODE (Y of 1908), 0. 1, R. 10-Co- 

plaintiff. 

-0. 1, Rr. 10 and 8 -Co-plaintiffs— 

Who could be joined. 

Neither R. 10 nor R. 3 empowers the oourt to 
join a person as pi fl . who oould not have been 
originally joined. [Stanyon, A J.C.) AMBA- 
DASS V. PANDU. 87 1.0. 784. 


-0. fl, R. 10—Co-plaintiff—Adding a 

new coplaintiff without paying additional 
court-fees and with inconsistent pleas—Illegal. 

A new oo-plff. having an inconsistent oause 
of action and who has not paid oourt-fees on 
the new olaim, cannot be introduced into the 
oase after original plff. is proved to be incom¬ 
petent, ( Twomey and Ormond, JJ.) Maung 
8HWE PAW v. Ma PANZI. 8 Bur. L.T. 383 = 

81 I 0.332=8 L.B.R. 302. 


Landlord at 1 Tenant. 

-0. 1, R. 10 —Landlord and tenant — 

Under-raiyats. 

The plff. sued for a declaration that he was 
not a tenure-holder as desoribei in the Reoord 
of Rights, but a raiyat. The Oourt added suo 
molu, as delta., the persons recorded in the 
Reoord of Rights as raiyats of the land under 
the plff. as tenure-holders. The plff. oontended 
that those persons were mere tenants at will; 
as the law made the status of the tenants 
under the plff to depend on his status, they 
were as vitally interested in the Reoord of 
Rights as he himself was and were proper par¬ 
ties to suit. (Core and Teunon, JJ.) DlGAM- 
bar Nanda v Secretary op State. 

17 l.C. 917 = 16 C.L.J, 381. 


Legal Representatives. 

-0.1, R. 10 and 0. 22, R. 4 —Legal 

representatives—Application to bring on record 
legal representative of deceased deft, in his indi¬ 
vidual capacity. 

R. 10 overs the oase of an applioation made 
to implead as parties to a suit the legal 
representatives of a deoeased deft, (wrongly 
impleaded assuoh) in their individual oapaoity 
and not as suoh legal representatives. The faot 
that such applioation was onoe made under 
0. 22, R. 4, and rejeoted, does not bar an 
applioation made uodor this rule. IKumara- 
awami Sastri, J.) JAGATH GURU OHANDRA 
Bekhara bharathi SWAMIGAL 0. KOMARA- 
SWAMI GOUNDEN. 32 1.0. 320. 

Limitation. 

-0. 1, R. 10 (U —Limitation — Suit by 

mother os administratrix—Subsequent addi¬ 
tion of sons ai plaintiff—Suit if barred—Limi¬ 
tation Act, 8 . 22—Bona fide mistake. 

Where by a bona fide mistake, it is errone¬ 
ously supposed that a plff. is represented in a 
partioular way, and subsequently the plff. is 
permitted to reotify the mistake and appear 
personally, this does not amount to the addi* 
tion of a new plfi. within 8. 22 of the Limita¬ 
tion lot. In matters of this kind the snbstanoe 


C. P. CODE (Y of 1908), 0.1. R. 10 -Pro 
forma Defendant. 

is to be looked to, rather than the form. (Chat 
terjee and Chapman, JJ.) NlSTARANl Dassaya 
v, Sarat Chandra. 22 CL.J. 279- 

29 l.C. 68J = 20 C.W.N. 49. 

-0. 1, R. 10 —Limitation—Substitution 

of party- 

An amendment of the plaint, by leave ot the 
Judge, that the plff. issuing in a representative 
oapaoity as a sheboit, does not amount to an 
addition or substitution of a uew plff. within 
the seotion. ( Fletcher and Teunon, JJ.) 
KAURMANI SINGH A V. WASIF ALI MURZA. 

28 l.C. 818-19 C W.N. 1193. 

-0. 1. R. 10 (5)— Limitation—Joinder 

of additional trustees. 

In a suit to enforoe rights of trust by persons 
interested in the trust, addition of more repre¬ 
sentatives out of time, does not bar the suit. 
33 A. 272; 25 M.L.J. 452 ; 22 C.L.J. 279 ; 17 
B. 413, Poll. 43 I.A. U3, D.st. {Ssshaoin 
Aiyeraud Phillips, JJ.) KANDA PONNAPl'A 
NAICKEN V. Venkatasesba. AIYER. 

9 L.W. 377 = 80 1 0. 333 = 1919 M.W.N. 433. 

-0. 1. Rr. 10 and 3— Limitation- 

Change of capacity ol plff . 

Where a person filed a suit in his namo, 
but after the period of limitation had expired, 
was allowed to amend the plaint as being 
instituted on behalf of a company, there was no 
oase of adding a new plff. lAbiur Rahim ani 
Spencer, JJ.) MUTHUKRISHNA PlLLAI v. 
RAJAM AIYANGAR. _ , „ 

• 33 l.C. 337-30 M.L.J, 37. 
Mistake 

-0. 1, R. 10— Mistake—Addition of 

parties. 

Plff. sued for possession of certain property 
whioh wsb found to have been exohaoged with 
defts. 2 and 3 but which, plff. alleged, was made 
contingent on defts. not giving up possession of 
plot No. 1. Held, on the finding, that there 
was a valid unconditional exohange, there wa9 
no bona-fide mistake on his part and the defts* 

2 and 3 oould not be transferred as plffa. so as 
to sustain the suit. {Carnduff and Chatterjee, 
JJ,) GanendraNath Royv. Suraj Kanta 
ROY. 18 l.C. 89-17 C.W.N. 462. 

-0, 1, R. 10— Mistake—Addition of 

party. 

The oourt oan exeroise the power of adding 
or substituting new plffs. if satisfied that the 
suit was instituted through bona fide mistake. 
In the oase of benami transfer, it is possible to 
have doubts as to the p9raou entitled to sue. 
i8cott-8mith, J.) Gusann Mal v. Ram 
RAKHA Mal. 30 1.0. 128. 

Pro forma Defendant. 

-0. 1, R. 10— Pro forma deft.—Person 

added as party on hit own application—Decree 
against, 

A oourt cannot pass a deoree against a pec- 
eon, against whom the plff, does not seek relief * 
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C. P. CODE \Y of 1908 , 0. 1, R. 10-Pro 
forma Defendant. 

apd who is joined as a deft, on his own applica¬ 
tion. His position and that of a person who is 
joined without any such application are very 
different, in that the former has to make out 
a puma facie case before the plff. can be asked 
to meet it. (Findlay, A.J.C.) RAMKRISHNA v. 
Narain. 86 I.c. 843. 


0. 1, R, 10—Pro forma deft. 


A pro forma deft, is not known to law. 
(Mullxck 'and Jwala Prasad, JJ.) NAND Lai. 
Pal v. Naresh Chandra deb. 

41 l.C. 468 = 2 Pat. L.W. 108. 

Rent Suit. 

--O. 1, R. 10 (2 y—Rent suit—Suit Jor 

rent against one of the heirs of a tenant—Other 
heire aided. 

In a suit for recovery of arrears of rent 
against one of the heirs of the original tenant 
whose name was reoorded in the landlord’s 
sherist , the remaining heirs of the tenant were 
on their application added as parties. Held, 
that although the added defts. were not strictly 
necessary parties to the adjudication of the 
question arising between the plff. and the 
original deft., yet they were not improperly 
added as parties to the suit. 12 C.L.J. 267, 
Foil. (Teunon and Newbculd, JJ ) GURU 
PROSANNA LAHIRI V. BaMIRUDDIN 8ARKAR, 

44 I.O. 463. 

~~ - - 0. 1, R. 10 —Bent suit—Plea of—Pay¬ 

ment of rent to third party—Joinder of. 

On deft’s plea of payment of rent of a house 
with owner’s consent to a third party, the 
Court should make him a party especially 
where plffe. are not owners but lessees from 
owner of the same house. (Stott-Smith, J.) 
ALTAFUL RAHAMAN V. AGHA JAN. 

106 P.W.R 1913 = 191.0. 473- 

168 P L.R. 1913. 

Scheme Suit, 

-0. 1, R. 10—Scheme suits—Addition 

of party. 

The rule applies to suits under 8. 92. The 
son of a hereditary trustee oan be made a 
party to a suit for the removal of a hereditary 
trustee. (Ayling and Seshagiri Aiyar, JJ., 
VAITHILINGAM v. Ramalingam Pildai. 

6 L.W. 9 = 88 I.C. 188 = 11917) M.W.N, 860. 


Scope of. 

——— 0. 1, R. 10 —Scope of—Addition ol 
parties—Suit having reached the stage of decret 
—Court if empowered to add parties. 

There is considerable doubt as to whetbei 
8. 32 of the C. P. Code of 1882 authorises the 
addition of a party to a suit after deoree. 
10 All. 97, Ref, (Lord Parker.) Raghu- 
NATH Dab V, SUNDAR DAS KHETRI. 

42 Cal. 72 = 41 I.A. 281 = 18 O.W.N. 1088 = 

24 I.C. 804 = 1 L.W. 667 = 27 M L J. 180 = 

* B8 " (191 *> M.W.N. 747 = 
16 Bom. L.R. 814-20 C.L.J. 588- 

tBeverilng 18 I.C. 288.] 18 A L J * 184 


C. P. CODE (Y of 1908), O. 1, R. 10—Salt. 

-O. 1, R. 10 (1)— Scope of—Institution 

of suit by person not entitled to continuance by 
proper persons. 

A suit might be oontinued even where the 
original plaintiff had no right to sue, provided 
that the defective institution was due to a 
bona fide mistake. 30 M. 419; 43 M. 707 Rel. 
(Spencer and Venkatasubba Rao, JJ.) PANI- 
CHIKKAL V. EDATHIL. 16 L.W. 826 = 

(1922) M.W.N, 817 = 69 10. 413 = 

1928 Mad. 180 (1). 

—j-O. 1, R. 10— Scope of — Major suing as 

minor—Suit instituted by next friend—Proce¬ 
dure. 

The rule oovers a oase where a major is 
wrongly assumed as a minor and the suit is 
brought by a next friend. The proper proce¬ 
dure is to return the plaint to be presented 
after making neceeeary amendments. 20 A. 
90, Dies, 21 C. 866. foil. ( Abdur Rahim , O. O. J. 
and Burn, J.) 8HUNMUGA CHETTI v. Nara. 
YANA AIYAR. 41 I.C. 810 = 40 Mad. 743, 

- O. 1, R. 10— Scope of. 

O, 1, R. 10 refers to any stage short of deoree. 
Therefore a court oannot ignore a preliminary 
deoree in a mortgage suit and try the suit over 
again by joining a new deft, nor oan a new 
deft, be joined with an existing deoree binding 
on him, though he was not a party to the pro¬ 
ceedings which ended in the deoree. ( Miitra, 
A.J.C.) RAGBUNATE t). BHEOLAL. 

39 I.C, 849 = 13 N.L.R. 69. 

Striking off Parties. 

--—— O. 1, R. 10 —Striking off parties — 

Juris dicti on of Court—Plff ,'s right of election. 

It ib not irregular for a court to order a plff, 
to ohoose which of the defts. he wishes to pro- 
oeed against, bb it is open to the court to strike 
out parties improperly joined or make any 
other order. (Miller, J.) RAMANATHAN 
CHETTY v. KADIRESAN CHETTIAR. j 2i> vi 

(1913) M.W.N. 993 = 21 I C.~604 = 

14 M L.T. 811. 


Salt. 

-O. 1, R, 10 —Suit by wrong person— 

Right person added—Discretion. 

Where a suit was brought by a person for an 
injunction and demolition of a construction 
put up by the deft. aDd it afterwards turned 
out that the person suing was not the owner of 
the property id respeot of which the injunction 
was sought and the Court added another a* 
plff. who in faot was the owner, held, that the 
discretion of the Court was properly used under 
O. 1 , R. 10. (Ricbarrfs, O.J. and Banerjee, J.) 
Abdullah Beg v. abdul Hassan, 

13 1.0. 380. 

“ “—O. I. R. 10— 8uit against dead man— 
Application to add his legal representatives as 
parties—Procedure. 

Application to add hiB legal representative a» 
parties in an appeal against a dead man is 
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G P. OODE (Y of 1908), 0. 1, R. 10-Suit. 

covered by B. 153[and 0. 1§ R. 10, (Oldfield and 
Venfcafasttbba Rao, JJ.) Govinda Kaviraj 

PUUOHITA V GOWBANGA SAW. 

18 L.W. 84 = 18 M L.J. 281 = 78 1.0. 739 = 
(1928) M.W.N. 408 = 1924 Mad. 56. 

-0. 1, R. 10—Swif against dead per¬ 
sons—Addition of party. 

A suit against a dead person is a nullity and 
no question of adding a party arises. 31 M 
86 foil. (A bdur Rahim and Kumaraswami 
Sas^rt, JJ.) UNNAMALAI AMMAL V ■ MATHAN. 

6 L W. 339 = 11917) M.W.N. 848 = 
42 I 0. 830 = 33 M.L.J. 413 = 22 M.L.T. 388. 

-0. 1, R. 10— Suit against dead per¬ 
son—Addition of representative. 

A plff. cannot olaim the benefit of the insti¬ 
tution of a suit against a dead person for the 
purpose of extending the period of limitation 
against his heirs. (Kanhaiya Lai, A.J.C.) 
NAO NlHALSINGH V. D. 0. ONAO. 

• 47 I 0. 894 = 8 O.L.J. 546. 

Transposition of Parties. 

-0. 1, R. 10— Transposition of parties 

—Suit for money—Contesting claimant made 
defendant—If can be made plff. 

Where A the plff. olaims to have a sole right 
to a oertain sum of money due from a deft, 
and makeB B, a third person, who olaims as 
against A, a party to the suit, B oancofc be 
made a plff. in the plaoe of A iu the oourso of 
the suit and no deoree oan be passed in his 
favour as against a oo-defendant. ( Tudball 

and Sulaiman, JJ.) Jarao Kunwar v 
Bagwan Kunwar. 8 U P.L R. (A) 182= 

63 10. 773 = 19 A.L J. 833. 

-0. 1, R. 10— Transposition of parlies. 

In a partition suit, the Court oan make a 
defendant, a plaintiff and contiuue the suit. 

( Macleod, O.J. and Fawcett, J.) Vishnu 
NARHAR 8APRE V. SHIBAM. 

23 Bom. L.R. 891 = 61 I.G. 898 = 48 B. 983. 

-0 1, R, 10 —Transposition of parties 

—New case. 

In a seoond appeal pending in the High 
Court, the plaintifls-appellants applied to trans¬ 
fer defts. Nos. 4 and 5 with their ooosent to 
the category of plffs. for continuing tho suit 
for their benefit as well aB defts. 4 and 5. 
Held that the application oould not be granted 
ae if granted it would be nooessary tor the 
added plaintiffs to disoard the entiro evidenoe 
on tho reoord and suooeed on a oase whioh was 
oontradiotorv to the evidenoe put forward. 
(Mookerjee, andlCuming, JJ.) JAGATBANDHU 

Baha v. Habib Chandra bid. 

86 O.L J. 92 = 1922 Gal. 489. 

- —0. i, R. 10— Transposition of parties 

—Power of Court. 

0. 1, R. 10 authorises the ocurt to make an 
order for transfer of a party from the oategory 
of deft, to that of plff. at any stage of the pro- 
oeedinge, The power of the Court depends 
on the qneBtion whether the oase is sub judice . 


G. P. CODE lY of 1908), 0. 1, R. 10 -Trans 
position of Parties. 

The Courts have always been reluotant to plaoe 
a narrow oonstruotion upon this provision of 
the law, and to restrict the exercise of the 
dieoretiouary power. (Mookerjee and Panton, 
JJ.) DEBENDRA V. NARENDBA. 

240.W.N. 110 = 64 I.C. 636 = 80 O.L.J. 417. 

-0. 1, R. 10 (2)— Transposition of 

parties. 

Aooording to R. 10 (2) a Court oan make 
a transposition of the parties. The provision in 
8. 532 of Aot XIV of 1682 that the Court might 
make a plff., a deft, or a delt., a plff. is omitted 
in the present Code to avoid redundauoy. 
(Chatterjee and Beachcroft, JJ ) BROJENDRA 
Kumar Das v. Gobinda Mohan Das. 

84 I.C. 186 = 20 G.W.N. 752. 

-0. 1, R. 10—Tratupcsifion of parties. 

Where in a snit by one of*6everal mortgagees 
to enforoe a part of his seounty, the other 
mortgagees are made defts., it is open to the 
latter, if anything was due to them, to transpose 
themselves to the category of plffs. (Mookerjee 
and Beachcrolt, JJ.) RAMCHANDRA MAR- 
WARI V. DHADHAI SINGH. 

28 1.0. 440 = 19. C.L J. 327. 

- 0. 1, R. 10 (2)— Transposition of 

parties—Madras Estates Lana Aot, S. 55. 

A suit under 8 55, Madras Estates Land Aot, 
should not be dismissed for the sole reason of 
non-joinder of a rival claimant. In such oase 
of non-joinder, the Court should add euoh a 
olaimant as a party deft. (Ayling and 
Krishnan, JJ ) RamaNatham UHETTIAB 
V. ARUNACHELLAM CHETTIAR. 

44 Mad. 48 = 60 1.0. 316 = 39 M L.J. 474. 

-0. 1, R. 10— Transposition of parlies 

— Withdrawal of claim as topart . 

Where in a suit for partition of immoveable 
and moveable property the Court passes a preli¬ 
minary decree with respect to immoveable 
properly and the party withdraws his olaim as 
to moveable, the suit does not come to an end 
but the Court may transpose parties and 
continue the suit. ( Odgcrs , J.) SURAMPALLI 
RAMAMURTHI U. SURAMPALLI REDDI. 

.60 1.0. 144 = 12 L.W. 663. 

-0. 1, R. 10— Transposition of parties. 

In administration suits, a person originally 
arraigned as a defendant oan be made a plaint¬ 
iff to olaim hie share. (Krishnan, J.) BHI- 
MANAGOUD V. E8WARAGOWD. 

(1918; M.W.N. 929 = 9 L.W. 79 = 
49 l.G. 139 = 28 M L T. 140. 

-0. 1, R.[10—Transposition of parties— 

Defendant when added as plaintiff. 

The oiroumstances under whioh a person oan 
be added a? plff. in a suit are limited and a 
deft, oannot ask to be made a plff. merely on 
the ground that he would have brought a suit 
if he had thought of doiDg so, ( Batten , A.J.C.) 
AMALAKSAO V. Govindrao. 

49 I.C. 84 = 18 N.L.R 21 
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C P. CODE (Y of 1908), 0. 1, R. 10-With¬ 
drawal. 

Withdrawal. 

— - - 0. 1, R. 10 — Withdrawal of a part of 

claim by the plaintiff—Transposition of some 
of the defendants as parties. 

Where plaintiff withdrew hia olaim for move¬ 
ables the court oould allow some of the defend¬ 
ants to be transposed as plaintiffs and to prooeed 
with the suit regarding the part withdrawn. 
(Odgers, J.) SURAMPALDI RAMAMURTHI V. 
SURAMPALLI REDDI. 12 L W. 863. 

- 0. 1, R. 11— Sulf by one trustee— 

Death of plaintiff. — Co-trustee made plaintiff . 

One of two trustees brought a suit in respeofe 
of the trust and his oo-trustee was made a deft. 
The plff having died during the pendency of 
the suit, the Court transferred the co trustee 
from the position of deft, to that of plff. Held 
that Court had general power to do ao. ( Abdur 
Rahim and Sadasiva Aiyar , JJ.) 8AMINATHA 
PlLIiAI v Rajagopala Mudaliar. 

(1921) M.W N. 108 = 40 If L J. 208 = 
82 I.C 860 = 13 L.W. 148 = 29 M.L.T. 151, 

-0. 1. R. 13. 

Misjoinder. 

MULTIFARIOUSNE8S. 

Nonjoinder. 

Misjoinder. 

- 0.1, R. 13, and 0. 2, R. 7 —Misjoinder 

— Suits Valuation Act, S, 11. 

Objection as to misjoinder and jurisdiction 
owing to under-valuation, when not raised in 
the Court of first instance are no ground for 
reversing a decree when they do not afleot the 
merit of the oase. 36 0. 780; 17 I.C. 97 ; 22 
M.L.J. 25 ; 7 M.L.T. 78 ; 9 M.L.T. 173, Foil. 
(Sadasiva Aiyar and Tyabji, JJ.) Nabayana 
Nambudripad V. Nabayana Nambudri- 
PAD, . a 'ft. 23 I.C. 28. 

Multifarlousneii. 

-0. 1, R. 18 —Multifariousness —Objec¬ 
tions to. 

Objections to misjoinder of parties and 
causes of aotion should be taken at the earliest 
possible opportunity and where no suoh objec¬ 
tion is taken in the written statement, it should 
not be allowed to be taken for the first time in 
appeal. [Lindsay, J. C.) PARTAB BAHADUR 

8ingh v. Naubang Singh. la 1.0..744. 

Nonjoinder. 

-0. 1, R. 18 —Objections to non-joindsr 

— Waiver . 

When parties without objeotion join issue 
and go to trial upon the merits, the deft, oao- 
not subsequently dispute any irregularities in 
the initial prooedure leading to the defeot of 
jurisdiction. ( Choudhuri and Newbould . JJ ) 
JOY CHANDRA DUTTA V. BABAUBALA DEBI 

_ M I 0 * 2B1 " 23 O-'W N. 876 

- 0. 1, R. 1|— Non-joindsr—Objection 

M tO * 

An objeotion as to non-joinder oannot be 
taken for the first time in revision before the 


C. P. CODE tY of 1908), 0. 2, R. 1. 

High Court. (Richardson and Beachcroft, JJ ) 

NlLMONI DE V. BOORENDRA NATH MlTRA. 

46 I.C 618. 

--—0 1, R. 13— Non-joinder or misjoinder 

— Objection—If can be taken in appeal lor the 
first lime. 

Deft, oannot take aDy objeotion as to non¬ 
joinder for the first time in appeal if he has not 
done it at the trial Court. (Mookerjee and 
CtXrnduff, JJ.) LAKHI CEOWDHURY V. AKLOO 
JHA. 13 I.C. 123 = 18 G.W N. 639. 

-0 1,R. 13— Non-joinder—Objeo'.ion— 

When fo be taken 

An objection as to noD-joinder of parties 
should be taken before the settlement of issues. 
The rule applies even io cases where the plff. 
claims a joint right along with others but does 
not make the latter parties to the suit. 9 C.L. J. 
623 ; 25 Bom. 433, Dist. ; 25 I.C. 122 . foil. 
(Abdur Rahim and Napier , JJ.) KASIYANA 
K.OU.NDAN v . THIMA NAIOKEN. 41 I.C. 527. 

-0 .1, R. 18 —Non joinder—Objection to. 

After the issues have been settled an objeotion 
of con-joinder oannot be a taken exoept only 
when the ground of objection itself arises sub¬ 
sequent to suoh settlement;. (Sadasiva Aiyar 
and Napier, JJ.) Koldiohinna Venkat- 

RAMAYYA V. GUDAVALLI 6UBBARATUDU. 

23 1 0. 122. 

-0. 2, R. 1— Mortgage—Suit for redemp¬ 
tion and ejectment. 

A suit, seeking possession by redemption 
against one sst of defls. and possession by 
ejectment against other defts. oould not be 
allowed. (Richards and Banerji, JJ.) ANAND 
SARUP v. ASADALI. 

28 1.0. 602 = 13 A.L J. 842. 
[On appeal from 27 I.C. 83.] 

-0. 2, R, 1 —All causes of action need 

not be joined. 

A suit should inolude the whole olaim 
arising out of the same cause of action but 
it is not necessary to inolude all oauses of 
aotion in the same suit. (N.R, Chutterjee and 
Duval, JJ.) Manmatha Nath Bose v. 
Jagat Ram Roy. 39 i.q, 317 , 

~ 0. 2. R. 1—Defendants not in posses¬ 

sion of debtor’s properly—Cause of action. 

Where the defendants pleaded in clear terms 
that the debtor left no property as he died in 
the lifetime of his father, and that the plain¬ 
tiffs oould have no oause of aotion against them 
without establishing that suoh property of the 
deoeased was in their possession, and the 
plaintiffs failed to mention any suoh>property ; 
held aocording to no rule of law oould plaintiff's 
olaim be deoreed on the ground that they may 
be able to indicate in exeoution proceedings, the 
property, if any, left by the deceased debtor. 
This would amount to giving them further 
opportunities to harass the defendants. 
(Broadway and Jafar Ali, JJ.) FIRM OF 

Bhag Mat. v. Gabimjee Mal. 

1928 Lab. 472. 
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C. P. CODE (V of 1908), 0. 2, R. 1. 

- 0. 2, Rr. 1 aud 2— Cause of action— 

Difference—Suit by person claiming title as 
Karnavan— Dismissal— Subsequent suit as suc¬ 
cessor to tarwad. 

The plff. sued to redeem a mortgage claim¬ 
ing title ns karnavan of a tanvad and on 
failure of that suit brought his present suit to 
redeem as successor to the tarwad. Held, that 
the plff. ought to have alleged to his present 
title in the previous suit aud made it a ground 
of attack so as to afford room for final deoision 
upon the subjeot in dispute and that the seocDd 
suit was barred. Si Mad. 385 and (1916) 
M.W N. 386, Foil. (Bakewell and Phillips, 
JJ.) GOVINDA MENOKKI t>. GOVINDA 
KURUr. 10 L.w. 170 = 82 1.0. 788- 

(1919) H W.N, 677. 

-O. 2, R. 2. 

See also O.P. CODE, 8. 11. 

ABANDONMENT OF CLAIM. 

ACCOUNTS. 

APPLICABILITY. 

Cause of action. 

CONTRACT. 

Damages. 

Declaration. 

Defences. 

Dee. agr Relief aot. 

Dismissal of prior suit, 

Dower. 

Easement, Right of way. 

Execution proceedings. 

Fresh suit. 

INSTALMENT BOND. 

LIMITATION. 

Mesne profits. 

Minor. 

Mortgage. 

Object of. 

Omission of claim, 

option to sue. 

Partition. 

Partnership. 

Plea of. 

Principal and interest. 

Promissory note. 

Rent suit. 

Restitution. 

Revenue court. 

Same parties 

8PE0IFIC PERFORMANCE. 

Suit for possession. 

Tort. 

Wiaver. 

Withdrawal of suit. 

Abandonment of Olalm. 

-0.2, R, 2— Abandonment of olaim — 

'Different titles. 

0. 2, R. 9 bars only those suits where the 
oausea of aotioa and defts. are the same. The 
dispossession of plff. from two properties held 
under different titles gives rise to two oauses 
of aotion. (Richards, 0. J. and Banerjee, J.) 
BlNDO BIBI V, RAM CHANDRA. 

7 A.L.J. 688-80 I.Q. 905- 
1 O.P.L.R. (H 0) 78. 


C. P. CODE (Y of 1908), 0. 2, R. 2—Cause of 
action. 

- 0. 2, R. 2— Abandonment of claim. 

' Casual omission to inolude some items of 
properly from tho sohedulo to the plaint, does 
not mean abandonment of olaim by p' 0. with 
respect to those items. (Fletcher and 1 Valm- 
sley , JJ.) ROMESH CHANDRA V. KALA 
GANJI. 30 1C. 331. 

-0. 2, R. 2—Abandonment of claim— 

Pendente lit-o— Effect of, on jurisdiction. 

The relinquishment by a plff. of a portiou of 
the olaim under 0 2, R 2 (li, C.P.C., applies 
primarily to rolinquibhmeut before institution 
of the suit. The rule has no application to any 
part of a dismissed olaim abandoned in appeal. 
No suob abandonment oan affect the jurisdic¬ 
tion of the appellate court. tStanyon, A.J.C.) 

Sheikh Nur Khan v. Shaikh Rahim. 

51 I.C. 658. 

Accounts. 

-0. 2, R. 2—Accounts— Adjustment of 

accounts—Suit on. 

Every adjustment of aooount is a new cause 
of aotion. ( Jenkins , C.J. and Woodroffe, J.) 
JAL1M SINGH V. CHOONEE LAL. 

11 I.C. 810-13 C.W.N. 882. 

Applicability. 

-0. 2, R. 2—Applieibilily. 

The rule does not contemplate olaims under 
separate causes of aotion as well as olaims 
affeoting different defts. ( Batchelor and Hay¬ 
ward. JJ.) SONU Khushal Khadake V. 
Bahinibai Krishna. 10 Bom. 391 = 

83 I.C 950-18 Bom. L.R. 15. 

- 0. 2, R. 2-Applicability o/~Amend¬ 
ment of plaint. 

0. 2, R. 2, 0 P.C., does not apply to the oase 
of ao amendment of the plaint ( he Bossignol, 
J.) Fateh Khan v. Muhammad Isa. 

6 P.L R. 1919 = 82 1.0. 161-84 P.R. 1919. 

— „ — 0. R, 2 —Applicability—Parties 

different. 

0. 2, R. 2, C.P.O., has no applica'ion where 
the parties to the two suits are not the same. 
(Abdur Rahim and Sundara Aiyar, JJ.) 
Gopalasami Vastad v Govindasvyami 
VASTAD. 17 I.C. 134 = 0912) M.W.N. 1071. 

Cause of Action. 

-0 2. R. 2—Cause of action—Different 

—8uit on promissory note—Subsequent auif on 
original eonsideration—Ceylon C. P. .Code, 
S. 34. 

0 2, R. 2 of the C. P. Code (correspond¬ 
ing to S. 34 of the Ceylon Code) is directed to 
seouriDg the exhaustion of the relief in respect 
of a cause of aotion and not to the inclusion in 
one aotion of different oauses of aotion even 
though they arise from the paroe transactions. 
Plff. sued on promissory notes executed by 
deft, on a settlement of acoounts but the 
aotion failed owing to a material alteration in 
the notes. He subsequently sued to recover 
the consideration for whioh the notes had been 
given. Held, that though the olaims arose in 
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C P. CODE (Y of 1908). 0. 2, R. 2-GanBe of 
action. 

respect of the same transaction, they were 
based on different causes of notion and that the 
second suit was not barred. (Lord Moulton.) 

Baminathan Ohetty v. Palanaiappa 
CBETTY. 41 I.A. 142= (1914) A C. 618 = 

26 I.C 228= 110 L.T. 913=18 G.W.N. 617 = 

17 New Law Reports, 56 = 
83 L.J. P.C. 131 (P.C ). 

-0. 2, R. 2— Cause ot action— Different 

—Buddhist laic —Suit for divorce on misconduct 
—Subsequent suit for partition —Maintain¬ 
ability. 

Bs. 42 and 43 of the C.P. Code of 1882 (O. 2, 
R. 2) are aimed against a multiplicity of suits 
In respect of the same cause of action. An ob¬ 
jection founded on the sections must b3 treated 
as a preliminary point and the deft, cannot 
raise it for the first time in the court of appeal 
except on terms which would indemnify the 
other side tor the omission to raise it at the 
proper time. A suit for divorce baaed on the 
wife s misconduot doee not bar a subsequent 
suit for partition of the common properties of 
the huebaDd and wife. The cause of aotion in 
the first suit was matrimonial misconduot; in 
the other, the divoroe consequent thereon. 
(Lord Hobson.) MAUNG Pe v. Ma LON Ma 

gale. 38 Cal. 629= is G.W.N. 766 = 

11 I.C 497 = 8 A L J 739 = 13 Bora. L.R. 464 = 
14 C.L J. 13 = 11911) 2 M.W.N. 397 = 

4 Bor. L.T. 188 = 6 L B R. 18 = 
10 M.L T. 479 (P.C.). 

”” " O- 2, R. 2 —Cause of action — Identity 
oJ~Test of — Difftrent evidence. 

A perron s cause of action can be defined as 
consisting ot every laot wbioh would be neoes- 
eary for the plaintiff to prove if traversed in 
°/*er to support his right to the judgment of 
the Court. One test which is valuable in 
considering whether the causes of aotion are 
identical is whether the evidence wbioh would 
auttice to enable the plaintiff to obtain a deoree 
in both suits is the same. 16 A. 165 ; 40 B. 361, 
referred to, (Ryves and Daniels, JJ.) MAHO- 
iied Umar Khan v. amtul Rahim bibi. 

_ 45 A. 376 = 21 A.L J. 267 = 

L R. 4 A. 169 = 71 I.C. 965 = 1923 All. 311. 

~ 0 2, R. 2— Causes of action—Identity 

of—Test. 

The question whether there is a bar by O. 2, 
R. 2, 0. P. Code, has to bedecided with reference 
to the identity of the causes of aotion in the two 
suits and that question has to be determined 
with reference to the allegations made by the 
plff. in either suit. In determining this ques¬ 
tion the Court is not in any way concerned with 
the defences which were raised in the suits or 
with the oharaoter of the relief which was 
sought. ( Lindsay and Kanhaiya Lai, JJ.) 
Shaikh Abdul Rashid ti Mt. Qudrat un 
NlSSA. L.R, 3 A. 587 ; 1922 Ail 510 (2). 

—No bar° 2 ' R ’ 2 ~ Cau3e * °f ac ^on-Differed 

L oe P c °P rietar y profits against a 
lambardar does not bar a subsequent suit for 


C. P. CODE (Y of 1908), O. 2, R. 2— Cause of 
action, 

mesne profits against the same lambardar and- 
other trespassers. (Piggott and Walsh, JJ.) 

Sheobaban bingh v. Bhagwan Bahai. 

41 All. 286 = 80 I.C. 058 = 17 A.L.J 313. 

- O. 2, R. 2—" Cause of action ” — 

Meaning of. 

The " Cause of action ” for a suit is the sum 
total of the faots and oiroumstances whioh the 
plfi. has to prove in order to entitle him to 
the relief olaimed. (Piggott and Walsh, JJ.) 
Ram Harakh ti. Ram Lal. 38 Ail. 217 = 

33 I.C. 124=14 A.L.J. 287. 

-O. 2, R. 2— Cause ot action — Several 

suits barred. 

Where a litigant who is fully aware of the 
faot which constituted his cause of aotion, mis¬ 
manages his litigation and has failed through 
his own mismanagement to obtain from the 
courts the full reliefs to whioh he is entitled, 
neither he nor his transferees are entitled to 
maintain any further suit upon the same 
oause of aotion. [Piggott, J,) RAMUJAGAB 
Pande v. Bhagibathi. 27 I.C. 808. 

-O. 2, R. 2 —Cause of action—Fresh 

invasion of right—Mutation of names — Subse¬ 
quent suit for profits. 

Where A sold to B in 1897 and mutation of 
names was effected shortly after in B’s name 
and B’s son sued in 1910. C sued A'e brother 
(who was no party to the mutation proceedings) 
for profits and obtained the deoree. Held, that 
for a suit by C for a declaration that the sale 
in favour of B was invalid, the oause of aotion 
arose in 1910 as there was a fresh invasion of 
his right then. ( Rafique, J.) MELAP OHAND 
v. Mehabban Bingh. 18 1.0, 226, 

- 0. 2, R. 2 —Causes of action—Suit for 

profits —Subsequent suit for partition — Co¬ 
sharers, 

Bo loDg as a teoanoy-in common oontinues 
it is open to one tenant to file a suit for parti¬ 
tion irrespective of any suit or suits whioh had 
been filed between them for a share of the 
profits during the continuance of the tenancy 
in oommon. The oause of aotion for the Buit 
for partition subsists so long as the oo-tenanoy 
oontinues. (Macleod, C.J. and Crump, J.) 
TlMMAPPA v. Manjaya. 

25 Bern. L.R. 491 = 73 10 424 = 

1923 Bom 440. 

■ ~0. 2, R. 2 —Causes of action—Splitting 
of—Prior suit for redemption of portion of 

mortgaged property—Subsequent suit for posses¬ 
sion of remainder. 

Where in a suit for redemption of a portion 
of the mortgaged property the plaintiff suoceeds 
and obtains a deoree be is debarred from bring¬ 
ing a fresh suit for recovery of possession of 
the remaining portion of the mortgaged proper¬ 
ty. (Shah, A.Q.J. and Crump, J.) BHAN DAJI 

Khade v . Patlu Malu Sable. 

24 Bom. L.R. 1137 = 73 I.C. 862 = 

1923 Bom. 68. 
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0. P CODE (V of 1908), 0. 2, R. 2—Cause of 
action. 

-0. 2, R. 2 — Cause of action — 

Different—Purchases at Court sale. 

Purchaser at a court sale can recover 
separate lots of property purchased from 
different sets of defts. in separate suit. (Shah 
and Hayward, JJ.) RAMACHANDRA VitTaL 

Beat v. Gajanan Nabain deshmokhi. 

41 Bom. 892 = 86 1.0. 349 = 22 Bom. L.R. 296. 

-0. 2, Rp. 2 and 3—Cause o/ action— 

Tesf o/. 

Whether the oauses of aotion in two suits 
are different or identical oan be ascertained by 
the test whother the same evidence will main¬ 
tain both aotions. (Batchelor and Hayward , 
JJ.) BOND KHUSHAIiKHADAKEv. BaHINIBAI 
Krishna. 40 Bom. 381 = 

33 I.C. 950 = 18 Bom. L R. 45. 

-0. 2, R. 2 — Cause of action—Rent 

Cesses—Separate suits for—Maintainability. 

In a prior suit the lessor had sued the lessee 
for rent and obtained a deoree. Subsequently 
the lessees had negleoted to pay the oesses due 
on the land and the lessor was oompelled to pay 
the same. In a subsequent suit by the lessor 
for recovery of the cesaeB so paid. Held that 
the subsequent suit was not barred by 0. 2, 
R. 2, C.P. Code. (Chatterjee and Cuming, JJ.) 

Mahendra Nath Bose v , abinasChandra 
BOSE. 27 C.W.N. 521 = 77 I.C. 384 = 

1928 Cal. 615. 

-0. 2, R. 2 —Cause of action—Different 

causes of action—Successive suits not barred. 

Under O. 2, R. 2, every suit must inolude the 
whole of the olaim arising from one and the 
same oause of action and it is not necessary that 
every suit shall inolude every claim or every 
oause of aotion which the plaintiff might bav6 
against the defendant. The test is, whether the 
oause of aotion in the subsequent suit is different 
from the cause of aotion in the earlier suit. If 
the answer be in the affirmative, tbe subsequent 
suit is not barred, even though it might have 
been open to tbe plaintiff to unite the cause of 
aotion with tho cause of aotion in tbe prior suit. 
8 M. 520 *, 23 C. 921, followed. (Mukerjee and 
Chotener, JJ.) KULada PROSAD CHATTEBJEE 
v. KHUDIBAM Misba. 37 O.L.J 545 = 

27 C.W.N. 678 = 70 I.C. 187 = 1923 Cal. 871. 

-0. 2, R. 2 — Cause of action—Suit need 

not include every cause of action. 

If the oause of aotion in tbe subsequent suit 
is different from that in the first suit the sub¬ 
sequent suit is not barred by 0. 2, R. 2 of tho 
0. P. Code. What the rule requires is that 
every suit shall inolude the whole of tbe olaim 
arising from one And the same oause of aotion 
and not that every suit shall inolude every olaim 
or every oause of aotion whioh plff. may have 
against deft. 8 Mad. 520, foil. (Mookerjte and 
Panton, JJ.) H. H. Maharajah of Cooch 
bebar *. Raja Mahandba Ranjan. 

66 1.0. 923 = 81 0 L J. 466. 


C. P. OODE (Y of 1908), 0. 2, R. 2-Gauae of 
action. 

-0. 2, R. 2 —Cause of action. 

The mere faot that the title to the property 
in dispute in both suits Is tho same and that 
the property is the same does not neoesearily 
show that the oause of aotion is tbe same. 
The cause of aotion in a suit by a reversioner 
for a declaration of his right and for posses¬ 
sion after setting aside a gift deed is distinct 
from that in a subsequent suit for possession 
as reversionary heirs of the estate on tbe 
ground that they were in possession and were 
dispossessed and tho mere fact that the oause of 
aotion in tbe latter suit arose before the insti¬ 
tution of the previous suit did not make it 
obligatory on the plff. to inolude tbe claim in 
the previous suit. (N.R, Chatterjea and Duval, 
JJ.) Manmatha Nath Bose d. jagat Ram 
ROY. 89 I.C. B17. 

-0. 2, R. 2—Cause of action-Meaning 

of* 

A oauso of aotion has no relation to the 
defence set up by tbe deft, nor does it depend 
on the oharaotet of the relief prayed for by the 
plff. It refers entirely to tbe grouuds, set forth 
in the plaint as the oause of aotion or, in other 
words, to the media upon whioh tbe plff. asks 
the Court to arrive to a oonolusioo in his 
favour. INewbould and Duval, JJ.) HARDAS 
GOSWAMY v. EKKARI KONUR. 52 I.C. 929. 

-0. 2, R. 2—Cause of action —Lease by 

mortgagee to mortgagor—Prior suit for rent— 
Subsequent suif for mortgage money not barred, 

Tho defendants exeouted a usufructuary 
mortgage aud a lease of the same property on 
the same day and in tbe lease it was stated 
that tbe defendants took tbe mortgaged proper¬ 
ty from the plaintiffs on a rent of Rs. 187-8-0 
per mensem for six months. Plaintiff first sued 
for rent and then for mortgage money aud it 
was contended that the second suit was barred 
by 0. 2, R. 2. Held, that although tbe mort¬ 
gage deed and the lease were exeouted on the 
same day and rent was equal to the amount of 
interest yet in view of the 'aots that the mort¬ 
gage-deed oontained no referenoo to the lease 
and that the mortgagees were not restricted in 
their oboioe of tenants the mortgage and the 
lease were two distinot transactions and the 
institution of the former suit, whioh was based 
on the lease, is therefore no bar to the subse¬ 
quent mortgage suit. 3 Lab. 1, Poll- (Marti- 
neau and Campbell, JJ.) RALIA Ram v. AMIR 
CHAND. 4 Lah. 82 = 8 Lah. L J 289 = 

74 I 0.122 = 1923 Lah. 203. 

- 0. 2, R. 2 -Cause of action—Prior 

suit for possession—Subsequent suit for redemp¬ 
tion. 

Where mortgagors have obtained a deoree for 
redemption and have failed to exsoute it, 
another suit to redeem will lie for the same 
reason that the oau9e of aotion is not the same. 
In 1904 the plaintiffs sued for possession ignor¬ 
ing a mortgage to whioh the plaintiffs objected 
ab initio. In that suit they were attempting 
to avoid it and had they prayed for redemption 
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C. P CODE (Y of 1908), 0. 2, R. 2—Cause of 
action. 

they would have ipso laclo admitted their lia 
bility to redeem the mortgage ; in other wordsj 
such a prayer would have cut at the roots o 
their olaim. Subsequently they sued for re¬ 
demption. Held that the oause of action in the 
present suit wa3 the mortgage now admitted as 
binding on the plaintiffs plus a refusal of the 
mortgagees to aoo6pt redemption on the terms 
offered by tbo plffs. The second suit was nco 
barred. (Le Rossignol and Martineau, JJ ) 
Jaimal V. Ganeshi Mal. 4 Lah. 187 = 

8 Lab, L J. 296 = 75 I.C. 328 = 

1924 Lah. 143. 

- 0. 2, R. 2 —Cause of action -Mortgage 

and lease —Suit for tent—Subsequent suit on 
mortgage bar. 

Where deft, mortgaged certain properties to 
plfi. with possession direoting him to eet off 
the rent against the interest due on the mort¬ 
gage, and the plfi. sued the deft, as lessees for 
arrears of rent and obtained a decree, a sub¬ 
sequent suit on the mortgage for reoovery of 
the mortgage money and interest for the re¬ 
maining period is net barred. 19 A, 496 ; 26 M. 
662, ref. (Le Rossignol and Campbell , JJ.) 

Mahomed Hussain v. abdul Ghafur 
Khan. 3 Lah. 1 = 63 I.C. 102 = 

P.W.R. 1922 = 1922 Lah. 111. 

- 0. 2, R. 2 -Cause of action—Mortgage 

and lease—Suit for rent—Suit on mortgage 
not barred- 

Where at the time of the exeoution of a mort¬ 
gage deed a lease is granted in favour of the 
mortgagor under which tho latter is to oontinue 
in possession on payment of a monthly rent, in 
default of whioh payment the mortgagor was to 
be ejeoted, the mortgage and ldase do not form 
part of the same transaction. Consequently a 
suit for recovery of the rent due does not debar 
a suit for the principal amount of the mortgage 
though the rent was to be applied towards the 
interest on the mortgage. 69 P. R. 1918 ; 19 
P.R. 1910, Ref. (Abdul Raoof, J.) BHAGWAN 
Das v. Jabal Din, 69 1 0. 34 = 

1924 Lah 190. 

- 0. 2, R. 2—Cause of cction—Suit by 

mortgagee for possession— Second suit for posses¬ 
sion. 

Where a mortgagee obtains a decree for pos¬ 
session on the basis of the mortgage, no further 
suit for possession oould be maintained unless 
it could be shown that possession had been 
taken under the decree and the judgment-oredi- 
tor has been subsequently dispossessed. [Leslie 
Jones and Dundas, JJ.) Har Ohand Singh 
v. NARAIN SINGH. 67 I.C. 281 = 2 L.L.J. 678. 

-0, 2, R. 2 —Cause of action—Right to 

eject tenant and right to rent are different 
causes of action. 

The right to reoover arrears of rent and the 
right to ejeot the tenant on default of payment 
of rent arise out of different causes of aotion 
and a init to recover arrears of rent is not 


C. P. CODE (Y of 1908), 0. 2, R. 2-0auae of 
action. 

barred by reason of an earlier suit for ejsotment. 
tBroadway and Harrison, JJ.) KiiUSHl RAM 
y. ABDUL GHAFER. 63 1.0.978. 

-0. 2, R. 2 —Cause of action—Mortgage 

and lease—Suit for rent—Subsequent suit for 
principal and interest is barred. 

Where a person executed a mortgage and a 
lease simultaneously to another parson and the 
lease provided that- the rent would be appro¬ 
priated for the interest due under the mortgage 
and on the rent falling into arrears the mort¬ 
gagee brought a suit and recovered the arrears, 
held, that the morlgago and lease must be 
treated as one transaction and that a subse¬ 
quent suit by the mortgagee to reoover princi¬ 
pal and interest under the mortgage wa9 barred 
by 0. 2, R. 2. (Leslie Jones and Broadway, 
JJ.) Bala Ram v. Diwan Ohand. 

63 1C. 928 = 86 P.W.R. 1921. 

-0. 2, R. 2—Cause of action—Suit for 

ejectment—Subsequent suit for redemption will 
lie. 

Tho relationship of owner and trespasser and 
that of mortgagor and mortgagee are different 
and the dismissal of a suit for ejeotmeot is no 
bar to a suit to enforoe a right to redeem as 
mortgagor. (Scott-Smith, J.) CHUNI LAL u. 

Ganda Singh. 63 I C. 684. 

-0. 2, R. 2—Causes of action — Different 

—No bar. 

The seoond suit is not barred by 0. 2, R. 2, 
C.P. Code, when the former suit was one for an 
injunction and value of fodder taken away and 
the present suit is one for a refund of money 
advanced and damages for breaoh of oontraot. 
25 M. 669, Foil. ( Broadway , J.) MANI 8INGH 
v. ALLAH Ditta. 2 Lah. L.J. 804. 

----0. 2, R. 2—Cause of action—Different 

—Spitting of claim—Mortgaged property leased 
to mortgagor—First suit for rent—Second suit 
for principal money. 

Too mortgagee sued the mortgagor first for 
reoovery of rent of mortgaged property leased 
to the mortgagor, and next for recovery of 
mortgage money whioh he had advanced to the 
mortgagor. Held, the subsequent suit was not 
barred by R. 2, O. 2 of the C.P. Code, for the 
oause of aotion on the two suits wa9 different! 
(Shadi Lai and Le Rossignol, JJ.) PlNDl Das 
V LAL OHAND. 102 P L R. 1916 = 

36 I.C. 209 = 177 P.W.R, 1916. 

" 0. 2. R. 2— Causes of action—Different 

—No bar—Suit by reversioner — Cause of 
action. 

A seoond suit will not be barred by the 
provisions of the rule unless the same oause of 
aotion is to be found in the four corners of the 
plaint in the first suit. A Hindu widow sold 
her husband’s house to deft, and her husband’s 
brother sued for and obtained a decree declar¬ 
ing that the sale oould not affeot his rever¬ 
sionary right to one half of the house after the 
widow’s death. He subsequently brought » 
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C, P. COOE (Y of 190B), 0 2, R. 2—Came of 
action. 

suit foe possession of the other half. Held, 
that the second suit wa9 no: barred by '.ho rule, 
beoause though the aoc of widow’s selling the 
house was a single aot, it gave rise to two 
distinct causes of action. (Scott-Smith, J.) 
Mahomed ali o. Mir Haidar. 

223 P.W.R. 1913 = 28 I.C. 30f = 

82 P L.R, 1915. 

_0. 2, R. 2—Cause of action—Arising 

subsequently. 

Where at the time of a previous suit, the 
plff. had no cause cf action for a particular 
relief, a subsequent suit for that relief will not 
be barred under 0. 2, R. 9. (Rattigan and 
Scott-Smith, J J.) Khan BAHADUR v. ALI 
AKBAR. 258 P.LR. 1913 = 20 I.C 22 = 

163 P.W.R. 1913. 


-0. 2, R. 2 —Cause of action—Different 

sale of two piofs under one deed. 

Two plote were sold to plC. under one sale- 
deed and he filed separate suits for the pur- 
ohase-money in respeot of one and for possession 
of the other. Held, that the causes of aotion 
were different and the latter suit for possession 
was not barred. (Reid, C.J.) LAKSBIMI DAS 

v. BaLAK RAM. 104 P R. 1912- 

182 P.L.R. 1912 = 16 I.C. 24 = 

186 P.W.R, 1912. 


C. P. CODE (Y of 1908;, 0. 2, R. 2-Caasc of 
action. 


claim bad been sued on in a Village Munsif’s 
Court is not barred under 0. 2, R 2. (Sada- 
siua Aiyar’and Napier, JJ.) AGUSTUS BRO¬ 


THERS v. Fernandez. 

2 L W. 890 = 29 M.L.J 474 = 
18 M.L T. 377 = 31 I.C. 39 = 
(1915) M.W.N. 768. 


-0, 2, R. 2—Cause of action—Different 

defts. 

A plff. whose suit has been dismissed as 
against semo of the defts. because the cause 
of aotion ngaiDst them was not established, is 
not precluded from bringing a new suit on the 
true cause of action against them. (Sadaslva 
Aiyar and Napier, JJ.) VASUDEVA RaVI 
VARMA V. ATHI KOTTIL EZHUVaN KUNA- 

Nur. 26 I.C. 81. 

-0. 2, R. 2—Cause of action—Different 

ti espassers—Bar of second suit — Test. 

W 7 here there are two trespassers the questiou 
whether the second suit is barred or not depends 
upon the question whether the two trespasses 
might be; considered as a single transaction 
forming one and the same cause of aotion. 
“ Cause of aotion ” in 0. 2, R 2 is used more 
comprehensively than in S. 17, C.P C. (Sada- 
sita Aiyar and Spencer, JJ.) Jagathamba 

AMMALV. RAMASWAMI AIYANGaR. 

23 I.C. 879, 


-0. 2, R. 2—Cause of action-Breach 

of contract, 

It is only when the party, oomplaining of the 
breaoh of contract suffers damage, that a oause 
ol aotion iB said to arise and tiil then only a 
term of the oontraot is broken. (Seshagiri Aiyar 
and Moore, JJ). Kolava Kolam Beetanna 
P.PODDRI NARAYANA MURTHI SOMAYAJULU. 

87 I.C. 982 = 38 M.L J. 470. 

-0. 2. R. 2— Cause of action—Different- 

—Suit on. 

Where a suit is brought either on a non¬ 
existent oause of aotion or upon a false oause of 
aotion it will not disable a plff. from filiDg a 
fresh suit on the true cause of aotion beoause 
there is no identity of oauses of aotion between 
the two suits. A right wbioh a litigant possesses 
without knowing or ever having known that he 
possesses it oanuot be regarded as a portion 
of his olaim under 0. 2, R. 2. tAyling and 
Seshagiri Aiyar, JJ,) DASARATHI NAIDU v. 
Palala Kumaramull. 

7 LW. 887 = (1918) M.W.N. 427 = 

48 I.C, 989 = 24 M.L T. 811. 

-0* 2, R. 2 -Causes of action-Difference 

—“Claim for a portion does not bar another 
claim for balance .” 

O. 2, R. 2, 0. P. 0., prohibits only the split- 
ting of olaime arising out of the same oause of 
aotion. A oustomer buying artioles from a 
merohant on different oooasions has a distinct 
oause of aotion for eaoh purohaee unless an 
agreement or settlement .of aooounts consoli¬ 
dating all these into one aooountie reaohed. 
A claim for a balanoe after one portion of 


-0. 2, R. 2 —Causs of action—Purchase 

of shares of two members of undivided family— 
Separate sale-deeds—Suit on first sale-deed— 
Right to bring suit on other,'-barred. 

Plff. after purchasing the shares of two mem¬ 
bers of an undivided family under separate sale- 
deedB, instituted a suit to reoover the share 
purchased under one sale-deed. Held, be was 
barred from instituting a suit to reoover the 
share under the other sale-deed, as he was 
bound in the first suit to olaim the shares of 
both the sale-deeds. The plff. had a eingle 
cause of aotion for partition against the family 
of the vendors and the existence of two sale- 
deeds would not affeot it. (Miller and Tyabji, 
JJ.) MANONMaNI AMMAL V. VAlTHILINGA 
NAICKER. 14 M.L T. 841 = 

(1918) M.W.N. 881 21 I C. 402 = 

23 M L J. 481. 

— —Q 2, R 2 —Cause ol action—Every— 
alienation by Hindu widow gives a separate 
cause of action to reversioners. 

A Hindu reversioner’s right to ohallenge the 
validity of one alienation made by a Hindu 
widow is different from his right of impeaching 
the validity of a separate and independent 
alienation though both the rights may arise out 
of one and the same title. Eaoh alienation by 
the widow gives rise to a separate and distinot 
oause ol aotion and a suit to impeaoh one is no 
bar under 0. 2, R. 2, 0. P. C., to a subsequent 
suit to impeaoh another alienation. (Watir 

Hasan, A.J.C.). Bahadur Bingh v Sultan 
Husain Khan. 8 O.L.J. 888=66 I.c. 488= 

3 0,P.LR. (J.C.) 83 = 
1922 Oadh 171. 



59 


CIVIL DIGEST, 1911—1923. 


60 


0. P. CODE (Y of 1908), 0. 2, R, 2-Cause of 

action. 

-0. 2, R. 2 —Cause of action—Difference 

in. 

Where the causes of action for a prior and 
a subsequent suit iu respect of the same pro- 
party are different, the rule does not apply. 

[Lindsay, J.O.) Ratipal v. Bipin Chandra 
CHATTERJEE. 41 I.C. 80 = 4 0 L.J. 334. 

-O. 2, R. 2 and 0. 22, R. 2 — Cause of 

action—Different Hindu Law—Succession. 

A widow, with two daughters, mortgaged 
th9 house of her husband. After her death 
one of the daughters sued for her half share 
and got the possession of it. The other daugh¬ 
ter who had attested the mortgage, then 
sued for her share, but died during the pen- 
denoy of the litigation. Then the surviving 
sister applied as her representative. It was 
contended on behalf of the deft, that the appli¬ 
cant failed to sue on the whole in her previous 
suit and th9 deceased plff, had represented 
the whole share. Held, that the applicant 
acquired the right to sue on the death of the 
deoeased plff.; and when she sued for her half 
share, she did not represent the whole estate. 

(Lindaav, J.C.) Budhu Chaudhuri v. Har¬ 
den 18 l.C. 833. 

-0. 2, R, 2 — Causes of action — Different 

—No bar. 

O. 2, R. 2, C. P. 0., requires that every suit 
shall include the whole of the olaim arising from 
the one and the same cause of action and not 
that every suit shall include every olaim and 
every oause of aotion which the plaintiff may 
have against the defendant. Consequently if 
the cause of aotion in the subsequent suit is 
different from that in the first suit, the sub* 
sequent suit is not barred. The whole question 
for investigation, therefore is, whether the 
oause of aotion in the subsequent suit is the 
samo as that in the first suit. ( Coutts and 
Das, JJ.) Mt. BHAGJOGNI v. SAKAI Mahton. 
(1028) Pat. 284 = 77 1.0. 800 = 1028 P. 878. 

-0, 2, R. 2 — Cause of action—Meaning. 

The expression refers entirely to the media 
upon whioh the plff. asks the Court to arrive 
at a oonolusion in hia favour. [Das, J.) 
HARDEO v, BHAWANI. 

60 I.G. 406 ='1921) Pat. 128. 

-O. 2, R. 2 —Cause of action—Difference 

of—Prior suit on mortgage—Inconsistent claim 
in later suit. 

Where the prior suit was based on the ground 
that the mortgaged property had been sold in 
exeoution of a simple money deoree free of the 
mortgage, it does not bar a subsequent suit on 
the same mortgage on the allegation that the 
land was sold subjeot to the mortgage in exeou¬ 
tion of the money deoree. ( Brown, A.J.C 1 
MAUNGt KYIN PBIN v. MA PWA Me. 

4 U.B.R, (1921) 62 ; 64 1.0. 983 = 

1 1922 U.B. 1, 


0. P. CODE (Y of 1908). 0. 2, R, 2-Contract. 

-0. 2, R. 2—Cause of action—Difference 

in—No. 

Tbe dismissal of a suit for redemption aooord- 
ing to the terms of a mortgage ie no bar to suit 
for redemption on a subsequent agreement, 
[Twomey, J.) MAUNG Kyaw u. Ma GAUK, 

27 I.C. 732 = 8 Bur. L.T. 101. 


Contract, 


-0. 2, R 2 —Contract — Delivery of 

goods by instalments—Breach. 

A contract for the supply of goods by monthly 
instalments providing that each monthly in¬ 
stalment is to be treated as a separate oontraot 
contains distinot oauses of aotion and separate 
suits will lie for damages. (Jenkins, O.J., and 
IVoodroffe, J.) MANDAL AND Co. v FAZUE. 
Eldabie. 26 I.C, 209 = 41 Cal. 828 


-0. 2, R. 2 — Contract — Breach — 

Damages—Injunction, 

A subsequent suit for reoovery of money 
advanoed as damages for breaoh of oontract oan 
be brought after a suit for injunction to out 
or remove certain things from land is with¬ 
drawn or is dismissed for default. ( Broadway , 
J.) Mani Singh v. allah DItta. 

83 I.C. 630 = 2 Lah. L.J. 304. 

- —0, 2, R. 2— Contract — Breach — Vendee 

agreeing to deliver certain things towards half 
the price due and to pay the balance in instal¬ 
ment—Single contract—One cause of action. 

When the deft, bought a thing for a sum 
named and agreed to deliver certain things at 
once towards half the prios and to pay the 
balance in instalments and where he commit¬ 
ted default in respeot of both the promises 
there is only one oause of aotion, that being a 
single oontraot. But where a vendee agreed 
to deliver certain things for half the purchase- 
money and promised to pay the balanoo subse¬ 
quently and where by subsequent agreement, 
provision was made for any breaoh of the 
former part of the oontraot, oauses of aotion 
for the first and aaoond part are difierent. 

(Johnstone and Shadi Lai, JJ.) Narain Das 
v. Mangha Ram. 183 p L R. 1914 = 

28 I.C. 848 = 129 P.W.R. 1914. 


suit—No 


tract in one instrument—Separate 

bar • 

When one instrument contains two separate 

^ and * he Performance of eaoh is 

secured in a different manner eaoh gives rise 
to a separate oause of aotions, although they 
may be joined in the same suit. O. 2, R. 2 
would not prevent separate suits being institu- 

A T 21 B ° m ’ 367 * fo11 - W itlra ' 

A.J.C.) RAIBHAN v. RaOJI. 88 I.C 18 = 

18 N.L.R. 136. 


°* a * R * 2—Contract—Breach—Suit. 

a «o7» 6 ? Iff< g0t by virtua of an 0CAl agreement 
.n thi iS aa °\°/- m0 P ey and a share in a house, 
^ k u 0t hl l being aao °eMtal in a liti¬ 
gation, and brought a suit in the Small Cause. 
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0. P. CODE (7 of 1908', 0. 2, R. 2-Gontract. 

Court to reoover the money omitting the claim 
for the house. After obtaining deoree for the 
money he brought another suit for the house. 
Held, the suit for the house was barred under 
0. 2, R. 2 (Lindsay, J.C.) 8BARFUDDIN v. 
NlAMAT ALI. 18,1.0. 296. 

- .0. 2. R. 2—Contract—Distinct causes 

of action—Contract for sale of Goods —Delivery 
by instalments—Effect of—Distinct contracts. 

Prima facie eaoh order and delivery of goods 
is a separate transaction and a separate cause 
of aotion if not they are suooesaive olaims 
whioh arise under the same obligation within 
the explanation at the end of 0. 2, R. 2, 0. P. 
Code. The question is really dependent on the 
oontraot between the parties. If all the goods 
were delivered under a single contract it would 
be within the explanation unless there was an 
express stipulation that each delivery or eaoh 
month’s deliveries would be considered as a 
separate oontraot. The validity of such aolause 
has been recognised. There are numerous de¬ 
finitions of the expression “ Cause of aotion ” 
and oourts have held that the meaning of the 
expression as used in 8. 20, C. P. 0., must be 
gathered from the previous legislation in India 
and not from the definitions of the expression 
adopted in certain English decisions. Likewise 
the meaning of the expression as used in 0. 2, 
R. 2, should be gathered from that rule and 
the authorities on that rule or on the seotions 
of the previous Code replaoed by that Rule, 
and it should not be assumed that the expres¬ 
sion has the same meaning in that rule as it 
has either in Eoglish deoisionB or in decisions 
on questions relating to the law of Limitation. 
(Eeald and Lentaigne, JJ.) K.E.A.K. Ahmed 
SAHIB AND Co. V. iM.E. PAKlR MaHOMED 
ROWTHEB. 2 Ba». L.J. 169 — 

1 Rang. 691 = 1921 Rang. 148. 

- 0. 2, R. 2— Contract-Separate cove¬ 
nants, breach of, whether one cause of action — 
Quit based on one—Subsequent suit based on 
other whether maintainable. 

Where a oontraot oontains two covenants a 
breaoh of both of them constitutes one oause 
of aotion. If a suit is brought in respeot of one 
of them only, a subsequent suit in respeot of 
the other is barred under 0. 2, R. 2. ( Maung 
Kin, J.) Bhwe Hman v. Mae Mya. 

10 L.B.R. 111-86 1.0. 683=- 

12 Bur. L.T. 281. 

Damages. 

——0. 2, R. 2—Damages—Possession. __ 

A deoree for possession was passed in favour 
of the plaintiffs for land already contracted to 
be sold. In this suit the plaintiff sued for 
damages, The suit-was held to be barred aB 
he should have joined this olaim in the former 
suit for possession, {Scott, 0. J., and Rao J.) 

ali bahib Baba Diwakeb v. Moheedin 
BADIM PATIL, 12 1.0. 378- 

13 Bom. L.R. 87l« 


0. P. CODE (Y of 1908), 0 2, R. 2-DecIa- 
ration. 

-0 2, R. 2 —Damages — Wrongful 

attachment—Prior suit for declaration. 

A person whose property had been wrongly 
attaohed sued for a declaration that the 
property was not liable to attachment and 
obtained a deoree. Subsequently be sued to 
reoover damages for wrongful attachment. 
Held, that the subsequent suit, was not barred 
by 0. 2. R. 2 though be oould have joined a 
olaim for damages with his suit for declaration. 
{Stuart, J.C.) Maiku v. Nazir ahmad. 

38 1.0. 637 = 7 O.L.J. 810. 

-0. 2. R. 2—Damages — Continuing 

wrong— Obstruction to water-course. 

Plff. obtained a decree in a orevioua suit for 
the removal of obstruction to a water-ooucse 
and subsequently sued the dofts. for damages 
acoruing after the institution of the former 
suit. Held that plfi.’s right to apply for that 
order was in existence for tbe wh ile period 
for whioh damages were claimed and the 
present suit was not barred by 0. 2. R. 2. 
(Chapman and Mullick, JJ.) RAGHUNath 
Singh v. achutanand. 18 1.0. 374 = 

3 Pat. L.W. 283. 

Declaration. 

-0. 2, R. 2 —Declaration—Subsequent 

suit for possession. 

A suit for possession of property will not be 
barred under 0. 2. R. 2, C. P. C. by reason of 
the dismissal of a previous suit for declaration 
and injunction restraining deft, from disturb¬ 
ing plfi.’s possession, on aooouut of the failure 
of the plfl. to prove possession. {Spencer and 
Krishnan, JJ.) Aiyanar Raja v . alagar 
RAJA. 32 I.C. 434. 

-0. 3, R. 2 —Declaration—Suit for 

possession —Distinct ion. 

The oauses of aotion in a suit for a declara¬ 
tion and io a suit for possession are different 
inasmuoh as in the former, no interference 
with possession need be alleged, whereas in the 
latter, title and deprivation of possession have 
both to be alleged. (Sankaran Nair and 
Oldfield, JJ.) BILIMAN BAHIB V. BONTALA 

Haman Bahib. 38 Mad. 247 = 

20 I.C. 418 = (1913) M.W.N. 884 = 

29 M.L J. 128. 

-0. 2, R. 2—Declaration—Subsequent 

suit for possession—Maintainability. 

Where a person entitled to olaim a share in 
an estate sued for and obtainel a mete declar¬ 
ation of his right and did not ask for posses¬ 
sion. a subsequent suit for possession is batted 
by 0. 2, R. 2 and S. 11, Expl. IV, C. P. C. 
(HaUifax and Prideaux , A. J.C.) BUBHaN ALI 
v. IMAMI BEGAM. 68 I.C. 191 = 

1922 Nag. 129. 

-—0. 2, R. 2— Declaration—Dismissal of 

suit—Subsequent suit for possession. 

A dismissal of declaratory suit by reason of 
the plaintiff not being in possession at the time 



63 


CIVIL DIGEST, 1911—1923. 



C P. CODE (Y of 1908), 0. 2, R. 2-Defences, 

of suit dees not bar big 3Qbsequent suit for 
recovery of possession (Fox, G.J. and Twomey, 
J.) MAUNG BA THAUNG V. MA SHIN MlN. 

9 L B R 37 = 37 I C. 15 = 
10 Bar. L.T. 189, 


Defences, 

- 0. 2, R. 2—Defences. 

Tbe provisions of the order do not apply to a 
plea raised in defence. tShidi Dal and Broad¬ 
way, JJ ) akbar Husain v. Ragnandan 
Dass. 57 1 0 348 = 

2 U P.L R. (L&h.) 130 

- 0. 2, R. 2— Defences— Not barred. 

O. 2, R. 2 does not apply to dc-fenoes though 
it may bar a suit. (Le Rossignol, J.) MUSAM- 
&1AT KARUON BaI v. Ram, 30 1.0. 909. 

Dek. Agr. Relief Act. 

- 0. 2, R. 2—Dekkhan Agriculturists. 

Belief Act—Suit on one of several simultaneous 
vicrtgages—Account taken out tn resjpect of one 
mortgage—Subsequent suit on another mortgage. 

The secure the balanoe arrived at, as due by 
the defta. to the plfis. in several transactions 
between them, the deft9. executed simultane¬ 
ously three mortgages to plff. and the latter 
brought a suit on one of the mortgages and 
the acoount taken therein was limited to the 
particular mortgage sued on and subsequently 
the plff. brought a suit on the seoond mortgage. 
Held, that an aooount taken by the Court under 
8. 13 of the Dekkhan Agriculturists’ Relief 
Act is taken from the earliest of the preoeding 
transactions between the parties to the suit 
and is continued right up to tbe date of the 
suit and that the suit was barred under 
O. 2, R. 2, C.P.C. ( Macleod C.J. and Heaton, J.) 
Daluchand Balaram v. Appi Khema. 

48 Bom. 85 = 59 I G. 347 = 22 Bom L,R. 1093. 


Dismissal of Prior Suit. 

-O. 2, R. 2 (2)— Dismissal of prior suif 

—Two swifs filed on same date—Suit bearing 
subsequent number filed later. 

Two suits presented on the same day must 
be presumed to be presented and admitted in 
the order in which their numbers appear on 
the register. ( Duckworth and Po Han, JJ.) 

Standard electric and Motor Works 

v. PICTURE Palace. 2 Bur. L.J. 218 = 
1 Rang. 682 = 76 I.C. 791=1924 Rang. 161. 


Dower. 

•-0. 2, R. 2 —Dower—Separate suif J 

share of inhe, stance—Maintainability of. 

Per Lindsay.3. (Kanhaiya Lai, J., dissentim 
A suit by »n heir of a deceased Mahomed; 
Lady for a share of the inheritance of oerta 
Zemindari estate is a bar to a subsequent si 
against the lady’s husband for a share of t 
dower dne to the deceased. (Lindsay and Ka 
haxya Lai , JJ.) sheikh abdul Rashid 
Mt. Qudrat-un-nissa, L.R. 3 A. 587 

70 1.0. 817 = 1922 Ail. 31 



0. P. CODE (Y of 1908), O 2, R. 2-Fresh 
suit. 

-O 2, R. 2 —Dower—Suit for—Prompt 

and deferred, 

A suit for recovery of portion of the dower as 
prompt when there wa9 no stipulation at the 
time of the marriage does not bar the subsequent 
suit for the balance, as for deferred dower. 
( Stanley , C.J., and Banerji, J.) UMDA BEGAM 
V. Muhammadi Begam. 33 All. 291 = 

9 I.C. 200 = 8 A.L.J. 27. 

Easement, Right of Way. 

-O. 2, R. 2—Easement—Right of way. 

A olaim for right of way included in a title 
suit as an alternative prayer, may be separated 
from it and left to a second suit. The faot that 
a right of way was not olaimad in a previous 
title suit does not bar a subsequent suit for 
declaration of a right of way either by way of 
res judicata or under O. 2, R. 2, \Teunon and 

Quia , JJ.) Kalachand Mukhapadhya 
v. Jotindba Nath Chakrababti. 

871.0. 832. 

Execution Proceedings. 

— —O. 2, R. 2 and S, 11— Execution pro¬ 
ceedings. 

Previous application for restitution of a 
sum of money recovered in execution does not 
bar a subsequent application for interest due 
on the said sum either under 8- 11, Expl. 4 or 
O 2, R. 2, O.P. Code, The principle of cons¬ 
tructive res judicata does not apply to execu¬ 
tion proceedings unless the deoision of the ques¬ 
tion subsequently sought to be agitated was 
expressly or by neoessary implication given in 
the previous proceedings. (Ayling and 8esha - 
giriAiyar, JJ.) 80MA8UNDARAM PlLLAI v, 
Chokkalinga Pillai. 40 Mad. 780= 

38 I.C. 806 = 5 L.W. 267. 

. .o, 2, R. 2 —Execution proceedings. 

The rule does not apply to proceedings in 
execution of deoree. ( Fawcett , J. O. and 
Raymond, A. J. C.) Ibrahim v. GHULAM 
Hussain. 62 I.C. 507 = 18 S.L.R. 11. 

Fresh Suit. 

, . , ”'°* 2 » R* 2 —Fresh suit—Return of' 
plaint. 

Where a plaint in a suit for profits of one 
year was not represented after being returned, 
a subsequent suit for aocountg is not barred 
under O. 2, R. 9. ( Abdur Rahim and Srinivasa 
Al V^ngar, JJ.) 8UBBA RAO v. Ramarao. 

40 Mad. 291 = 30 M.L.J. 841 = 32 I.C. 899= 

19 M.L.T. 184 = (1916) 1 M.W N. 188= 

3 L.W. 192. 

:-O 2, R. 2 and 0. 84, R. 14 —Fresh 

euit Money decree on personal covenant— 
Second suit for sale of property—Bar* 

Where a personal oovenant in a mortgage 
provides that if the mortgaged property went 
out of the possession of the mortgagee, thp 
mortgagor shall be liable to pay the money 
and the former on beiDg dispossessed obtained 
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0. P. GODS (V of 1908). 0. 8. R. 2—Freih 

Suit.. 

a deorea against the mortgagor, the exeoution 
of which was disallowed in objection prooeed- 
ings, held, that a suit for sale of property is Dot 
barred by 0. 2, R. 2 in the presence of 0. 34, 
R. 14. (Jwala Prasad and Adami, 33.) PONIT 
Deo Nabayan Singh v. Bhagwati Sabam. 

63 l.C. 303. 

-0. 2, R. 2—Fresh suit—Different 

causes of action in one and the same transac¬ 
tion, need not be joined. 

■ R. 2 does not oompel a plff. to inolude in one 
aod the same aotion different oauses of action 
though they arise out of the same transaction, 
lithe plaintiff on the allegations made in the 
plaint, can make a claim, which he does not 
put forward in his suit, he cannot put forward 
that olaim in a subsequent suit. Bui if on the 
allegations he cannot put forth a oiaim, that 
olaim he oan put forth in a subsequent suit. 
{Das, 3.) HaBDEO SlNGH v. BHAWANI BAHI. 

60 1 0. 496 = (1921) Pat. 129. 

Instalment Bond. 

-0. 2, R. 2—Instalment bond—Omis¬ 
sion to sue for instalments which had accrued 
due bars subsequent suit therefor. 

On 28—6—1917 plff. brought .a suit against 
defts. for reoovery of the instalment of an an¬ 
nuity whioh had fallen due from 1—1—1914 up 
to 1—1—1917. On 31—7—1917 the suit was 
dismissed by the Court on the ground that the 
suit was premature beoause an appeal was pend¬ 
ing with respeot to a certain sale-deed. The par¬ 
ties, however, were absent on that date. The 
plff. applied to the court under 0. 9, R. 4, O.P 0. 
to set aside the dismissal bat the application 
was rejected. Against the order of rejeotion plff. 
filed an appeal bat on 2—3—1918 that appeal 
was withdrawn and dismissed. Meantime the 
instalment of the annuity whioh fell doe on 
1—7—1917 had beoome payable and a suit was 
brought on 22—12—1917 for its reoovery and 
decreed on 2—4—1918. In a subsequent suit 
plaintiff olaimed arrears of annuity from 
1—1—1914 up to 1—7—1919. Held that when 
the plaintiff brought the suit on 22—12—1917 
in respeot of the half-yearly instalment of the 
annuity whioh had beoome payable on 1--7--1917 
he was bound to inolude in his olaim a olaim 
for all other instalments whioh had beoome due 
up to that date and with respeot to whioh a 
olaim would.have been within limitation ; and 
that the present suit was barred by 0.9, R. 2, by 
reason of the prior suit deoreed on 2—4—1918. 
Plff. oannot be heard to eay that he was 
in any way proteoted against the operation of 
0. 2, R. 2, 0. P. 0. by the faot that he had an 
appeal pending in tbe Distriot Court at the 
time the eeoond suit was filed. After the appeal 
was withdrawn any protection, whioh might 
have aoorned to the plaintiff, by reason of the 
appeal having beeD filed was taken away and 
his proper ooorse then was to apply to the 
oourt in whioh the suit was pending and to ask 
for amendment of the olaim and permission to 

Vol. II—6 


G. P. CODE (? of 1908), 0. 2, R. 2—Mesne 
Profits. 

inolude in the olaim a olaim for the yeara 1914 
to 1917. ( Lindsay and Kanhaiya Lil, JJ.) 
Abdul Karim Kban v . Mahomed Jau. 

44 A, 663 = 20 A L.J 690 = 
L R. 3 A. 480 = 68 l.C 970 = 

1922 All. 879. 

-0. 2, R. 2- Instalment bond—Whole 

amount payable on default of single instalment 
- Failure to pay—Suit for unpaid instalments 
only—Effect, 

Under a mortgage executed in 1902 the prin¬ 
cipal sum borrowed was Rs. 1,200 and the sum 
was payable in aunual instalments of 100 
rupees eaob. On default of payment of any 
one instalment the whole of tho balance was tc 
be paid at onoe. In tho years 190a and 1904 
the mortgagors paid Rs. 44 only. In 1905 tbe 
plaintiffs filed a suit to reoover the amount of 
the first two instalments and obtained a decree. 
In 1917 plaintiffs (mortgagees.) filed a suit for 
reoovory of the remaining instalments with 
interest. Held that the suit was barred by 
0. 2, R. 2. 0. P. Code. 20 Bom. L.R. 773 ; 
37 A. 400 ; 43 A. 671, foil. ; 39 M. 981, d’'ss. 
(Macleod, C. J. and Crump, 3.) 8HBINIVAS t>. 
Ohanbasapa Gowda. 23 Boro. L.R. 208 = 

72 I.G. 290 = 1928 Bora. 201 (2). 

-0. 2, R. 2— Instalment bond — Prior 

suit for some instalments—If bars subsequent 
time. 

An instalment bond gave the oreditor option 
to eDforoe full payment on a single default 
being oommitted or to waive it. The oreditor 
first sued for some instalments whioh had 
fallen due and subsequently for the balanoe. 
Held, he did not waive his right to tbe seoond 
suit by filing the prior suit. ( Hallifax , A.J.O.) 
KESHEO Rao v. 8UKLIA. 19 N.L.R. 170= 

76 I.G. 122 = 1924 Nag. 61. 

Limitation. 

-0. 2, R. 2 (3)— Limitation. 

There is no limitation for certifying payment 
under 0. 2, R. 2 (3) of the C. P. Code. ( Macleod , 
C.J. and Heaton, 3.) Pandurang t>. JAGYA. 
22 Bom. L.R. 1120 = 59 1.0. 399 = 48 Bom. 91. 

Mesne Profits. 

-0. 2, R. 2 -Mesne profits—Prior suit 

for possession only. 

R. 2 does not bar a suit for mesne profits 
brought subsequently to a suit for possession, as 
a olaim for mesne profits is based on a oause of 
aotion diatinot from a olaim for possession. 
(Walsh and 8ulaiman, 33.) Miyan Khan ». 
SABFABA2 Khan. 60 I.G. 68. 

-0. 2, R. 2— Mesne profits—Suit for 

possession—Subsequent suit for mesne profits. 

Where in a prior snit for possession and 
futore mesne profits the Court did not purport 
to deoide tbe question of future mesne profits. 
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0. p. CODE (V of 1908), 0. 2. R. S-Mesuo 
Profits. 

a subsequent 6uit for mesne profits pendente 
life ie not birred. (Richards, C J. and Banerje*. 
J.) MOHAMMAD ISHAQKHAN V. RUSTUM AH 

KHAN. 40 All. 292 = 4 * I 0 88 = 

16 A.L J. 182. 

-0. 2, R. 2 —Mesne profits—First suit 

lor possession—Subsequent suit for mesne profits 

A prior suit for possession dues not bar a suit 
for mesne profits due for a period subsequent to 
the institution of the prior suit. The cause of 
aotion for suoh mesne profits »s one wbioh has 
accrued subsequent to the suit for possession, 
(0. 0. Ghose. J.) EQUITABLE COAL COMPANY, 
Ltd. v. Bagala bundabi Debi. 

71 I.C. 972 = 1924 Cal. 442. 


C. P. CODE (Y of 1908/, 0. 2. R. 2—Mortgage. 

subsequent =»uit for possession under O 2, R. 2, 
C. P. C. [Pratt, J. 0. and Fawcett, A. J Co 
Hibomal v .Farid khan. 

28 1.0. 989 = 9 8.L.R. 23. 
Minor. 

-0 2, R. 2 —Minor—Omission of claim 

b*j guardian does not bind minor. 

An omission in a suit by the next friend of 
a minor of a portion of the property to which 
the minor is entitled, will not bar a seoond 
suit by the minor for the partition omitted. 
(Macleod. C.J. and Shah, J.) VYANKAT 
awachi Patil V. Onkar nathu. 

48 Bom. 809 = 61 1 C 276 = 
23 Bom. L.R. 280, 


—--0. 2, R. 2 —Mesne profits — Suii for 

possession. 

A tenancy held by defts. terminated on the 
date of suit for partition and aocounts wherein 
the question of the rent of the tenanoy was 
involved. A subsequent suit for damages for 
oooupation of tenanoy during the period of the 
previous partition suit is not barred under O. 2, 
B. 2. {Chatterjee and Newbould, JJ.) Kbisto 
LAS ROY v. Behari Lal Sjkdar, 

871.0 900. 

. -0. 2, R. 2 —Mesne profits—Suit for 

possession of land—Subsequent suit for mesne 
profits payable before insfilufinp suit for posse¬ 
sion—Causes of action. 

Claims tor possession and claims for mesne 
profits are separate causes of aotion. If a plff, 
ones for possession only then he might have 
joined in the same aotion, olaims tor profits 
and damages; it is open to him to sue sub. 
seqoently for the profits wbioh became payable 
before the institution of the suit and which 
might have been included in that eoit. 
9 C. S8S ; 11 M. 210 ; 19 C. 615; 31 M. 405, 
foil. (Wallis. Ayling and Seshagiri Aiyar, JJ.) 
PONNAMMAL V. RAMAMRIDA AIYAR. 

SB Mad 829 = 
(1918) M W If. 130 =28 M.L.J. 127 = 
27 1.0. 679=7 M.L T. 125 (F.B.). 

■ ■ ■ — 0 . 2, R. 2— Mesne profits—Mortgage— 

Payment of* 

Quit for profits aoorued between date of 
deposit of mortgage money and delivery of 
possession is maintainable. ( Lindsay , J. C.) 

Ham Karan o. achal Singh. 

8 0.L J. 271 = 88 I.C. 799=19 0.0. 161. 

- 0. 2, R. 2 and 0. 20, R. 12— Mesne 

profits—Subsequent suit • 

A party is not bound to include mesne profits 
after the institution of suit though he is 
required to do so for profits hafoee suit. (ff oz 
• O.J.) SHEW BON v. Ml U THANGO. 

X 32 I.C. 696 = 9 Bur. L T. 92, 

- »0. 2, R. 2—Mesne profits—Suit for 

peeseesion—Prior suit for mesne profits—Bar, 

The- Institution of a suit for mesne profits 
only consequent on dispossession is a bar to a 


-0. 2, R. 2—Minor — Negligence of 

guardian. 

A minor may sue for properties for which his 
guardian omitted to sue in a prior suit. R. 2 
does not bar suoh a suit. (D. Chatterjee and 
N. R. Chatterjee, JJ.) ABDUL Gaffur v. 
80 NA BIBI. If 1.0. 99 . 

Mortgage. 

1 ' O. 2, R. 2—Mortgage — Mortgagee, 

suing twice for sale. 

If the mortage provided, as mortgages always 
do in England, for an independent obligation to 
pay the prinoipal And the interest, then a suit 
brought to obtain a personal judgment in 
reepeot of the interest alone, would not prevent 
a subsequent alaim for payment of the prinoi¬ 
pal. In suob a oaae the oause of aotion would 
be diatinot. The matter is, however, different 
if the non-payment of the interest oausas the 
principal money to beoome due, as in that 
oase the oause of aotion, the non-payment of the 
interest gives rise, to two forme of relief which 
the Code provides shall not be split. The fact 
that the deoraa ohtaioed by the mortgages was 
not a deotee for sale but in the nature of a 
personal judgment, does not alter the effect 
of his claiming a decree for money recoverable 
from the mortgaged property. (Lord Buck- 
master.) Khishan Narain o. Bala Mal, 

29 Bom. L B, 220 = 41 M.L.J, 128 = 
32 M L T. 41 = 4 L.32-60 I.A. 116= 
L.R.4 P C. 46-72 I.C. 187 = 
27 O W N. 802 = 80 Q. 1282- 

oa r» 0 L J 128 & W. 341 = 

26 P.W.R, 1928 = 9 0 & A L.R 488= 

1922 P.C, 412 (P.G). 

o ' ;7° 2 ' 2 0* 34, R. 14 —Mortgage 

!7 ** utt for money— Decree only—8econd suit on 
“‘.I 0 ™ m° rl 9<*96 or sale of property whether 

maintainable. 

A mortgagee having brought a suit on the 
basis of his mortgage for a simple money 
deoree only and obtained a decree, which, how¬ 
ever. was not satisfied, a second suit by him on 
tbe same basis for sale of the mortgaged pro¬ 
perty is maintainable under O. 34 . R. 14 in 
spite of O. 2, R. 2 . (Richards, O.J., and Baner- 

iee> ,„ DAR Pad Singh v. Mbwah Lal, 

III. 281 = 23 1.0. 429 = 12 A.L. J. 374, 
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C. P. CODE (Y of 1908). O. 2, R. 2-*Moftgage. 

-0. 2. B. 2— Mortgage—Redemption- 

Second suit. 

Where a deoree (or possession is passed in 
lavour of a person, eubjeot to payment of the 
mortgage money within a apeoified time, but 
the suit is not framed properly as a redemption 
suit, and the person instead af paying within 
time the mortgage money as ordered in the 
deoree, brings a suit for redemption the second 
suit is not barred by the former, inasmuoh 
as the oanse of aotion in a suit for redemption 
is the mortgagor's title plus valid tender or 
deposit of the mortgage debt., bo m long as 
there is no deoree which makes it impossible 
for the mortgagor to make a valid tender or 
deposit, his right to do so oontinues. 24 A. 
448. ref. [Piggott, J.) Ganapat Bingh v. 
TOffFA, 19 I.G. 13-10 A.L.J. 38. 

- .0. 2, R. 2, and 0. 81, R. 6— Mortgage 

— Fresh suit for sale. 

No fresh suit will lie for sale of another pro¬ 
perty for recovery of the balance due after sell¬ 
ing one property against whieb the deoree was 
obtained unless the first suit included both the 
properties against which the mortgage deoree 
oould be obtained. ( Richards, C.J., and Tud- 
ball. J.) Mahamad HUSSAIN tJ. Dhaneshweb 
rai. 10 1.0. 386-8 A LJ. 699. 

-Q. 2, R. 3— Mortgage— Tico mortgages 

—Each can be sued on separately. 

Wb6te two suooeesive mortgages are oreated 
cm the same property by the same debtor, in 
favour of the same creditor, the creditor may 
either sne on the first including tbe claim as to 
the second or sue separately on eaoh olaim and 
he ie not debarred from adopting the latter 
procedure either by B> 11, expl. IV or 0. 2, R. 2. 
(Mooherjee . A.C.J. and Fletcher, J.) NlLU 
ROY V. ASIBABAD MANDAL. 32 O.L J. 883- 

60 1.0. 809-29 C.W.N. 129. 

- — 0. 2, R. 2— Mortgage—Suit by mort¬ 
gagee for possession on default of payment of 
interest Subsequent suit under 8. 12 of Punjab 
Act Hot 1913 — Maintainability. 

In 1902 a mortgagee in enforcement of the 
tergit of his mortgage sued toe possession of the 
mortgaged property on default of payment of 
interest for the previous years. The mortgagee 
obtained a deoree in 1904 bat tbe Court refused 
to go into the question of what arrears of 
interest were due. The mortgagor subsequently 
applied to tbe Colleotor under Punjab Aot II 
of 1913 and obtained a decision that tbe mort¬ 
gage oonld be redeemed on payment of 
Re. 570. Thereupon the mortgagee sued (or a 
declaration that there was a further charge on 
the land (or Rs. 5,015 and that there oonld be 
no redemption without payment of that amcnat. 
Held, that the mortgagee’s suit was not barred 
under 0. 2, R. 9, O.P. Code, by reason of the 
prior suit for possession. 66 P.R. 1912. foil. ; 
1 Lab. 457 F.B., Ref. I Martineau and Camp- 
bell, JJ.) Khota Ram v. Nawaz. 

5 Lah. L.J. 238-4 Lab 76- 
131.0, 769-1921 Lab. 21, 


C. P. OODE (Y of 1908), 0. 2, R. 2 —Mortgage. 

- 0. 2. R. 2— Mortgage—Suit on-Dis¬ 
missal of prior suit for possession — Subsequent 
sutf for money. 

A subsequent suit for recovery of tbe principal 
and interest due on tbe mortgage ie barred by 
the dismissal of a prior suit by a mortgagee 
for possession of the mortgaged land. 26 
B. 161, foil. (8coit-8mith and Leslie-Jones, 
JJ.) HARNAM BINGH V. BHOLA BlNGB- 

4 Lah. L.J. 902. 

-0. 2, R. 2 —Mortgage and lease form¬ 
ing one transaction. 

Where a mortgage and the lease form one 
transaction and the lease is only a mode for 
realizing the interest due on the mortgage, 
a suit on the mortgage cannot be brought 
subsequent to a suit for rent on the lease. 
{Leslie-Jones and Broadioay , JJ.) Rala Ram 
V. DIWAN CHAND. 63 1.0. 928- 

8 Lah. L.J. 890. 

- 0. 2, R. 2 —Mortgage suit—Causes of 

action—Suit for possession. 

0. 2, R. 2 aims at preventing two evils, vie , 
the splitting of olaims and tbe splitting of 
remedies. A man omitting from his edit a 
portion of bis claim shall not afterwards be 
allowed to sue in respeot of it. If be omits one 
of his remedies, be oannot afterwards pursue 
it. 25 B. 161, foil. Plffs sued defts. for 
mortgage money with interest alleging that 
the land of deft. No. 1 wag originally mort¬ 
gaged with possession to deft. No. 2, by three 
deeds whioh were transferred to their father 
by deft. No. 2. They also alleged that deft. 
No. 1 orally mortgaged hie land to the father 
of plffs, for Rs. 1.000 and that mutation of 
this mortgage was effeoted but was set aside 
on appeaf. It was found that plff.’s father bad 
sued deft. No. 1 for possession of the land 
alleged to have been orally mortgaged to bits, 
but his suit was dismissed as the mortgage 
was not proved. Held, that the plffs. ought to 
have sued for both the remedies, the possession 
of tbe laod or the return of the mortgage 
money in tbe alternative in one suit, and they 
were precluded from suing for the mortgage 
money now, by 0. 2, R. 2, 0. P.Q. (Scoff- Smith 
and Letlie-Jones, JJ.) Habnam Singh v. 
BHOLA SINGH. 96 1.0. 988- 

2 U.P.L.R. (Lah.) 108. 

——0. 2, R. 2— Mortgage—Redemption. 

A mortgagor brought a suit to reoover 
Re. 100 paid in exoess to the mortgagee. It 
was dismissed as the mortgage was not satis¬ 
fied. The mortgagor brought a suit (or redemp¬ 
tion. This was held barred by 0- 9. R. 2 of 
O.P.O. {Chevis and Broadioay, JJ.) Bask- 
HUBDAB V. CBHATTA MAL. 

48 1 0. 798-119 P.R. 1918. 

- 0. 2. R. 2— Mortgage—Suits—Default 

in payment of rent—Suit for arrears—Subse¬ 
quent suit for arrears and principal. 

A mortgage deed provided that tbe mortga¬ 
gors should remain in possession of the mort¬ 
gaged land under a separate leasa and should 
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pay rent. The mortgagee on failure to pay rent 
could recover the principal and rent or reoover 
the rent and eject the mortgagors. The mort¬ 
gagee sued twice for rent nDd obtained decrees. 
Lastly the mortgagee sued the mortgagors for 
the principal ana the arrears of rent then due. 
Held the causes of act ion in this aod the pre¬ 
vious suite wero not the same and the previous 
suits in the absence of evidence to the contrary 
must be taken to have been based on the lease 
alone. 18 P.R 1907. Dist. 36 LC. 209. Foil. 
(Le Bossignol, J.) Budha Shah v. Suleman 

41 I.C. 576 = 71 P.W.R, 1917. 

-0. 2, R. 2—Mortgage — Suit lor profits 

— Subsequent suif /or possession whether barred. 

A subsequent suit for possession of the mort¬ 
gaged property i3 maintainable, after a previous 
suit for profits only, if the mortgag&e was then 
precluded from suing for possession under the 
mortgage the mortgagor Dot then being in 
possession. 28 P R. 3907 ; 17 I.C. SSI. Dist. 
<Shan Din, J.) Nathumal v. TlLOKA. 

32 I.C. 719 = 42 P.W.R. 1916. 

- 0. 2. R. 2 — Mortgage—Deldull in pay- 

men! of interest. 

A share of the produce wa3 agreed to be 
paid in lieu of interest in a mortgage without 
possession ; in default of payment the mort¬ 
gagee oonId assume possession of the land. 
Plfi. first sued for recovery of produoe which 
was deoreed ; subsequently be brought a suit 
(or possession also. The suit was held barred 
by O. 2, R 2, C. P. C. ( Shah Din and Agneto, 
JJ.) CHAHABILDAS ti. MASU. 

243 P L R. 1913 = 145 P.W R 1913 = 

207 P.W.R, 1913=19 I.C. 981 = 4 P.R. 1914. 

- 0.2, R. 2 — Mortgage—First auif for 

arrears of interest—Subsequent suit to recover 
both principal and interest or possession . 

If a mortgagee, who has, under tho mort¬ 
gage-deed, a dear option on the happening of 
a default iu regular payment of interest by the 
mortgagor, of either taking possession at onoe 
or of realising interest or of accumulating 
interest with the principal until possession is 
taken, sues and obtains a decree only for 
arrears of interest, his subsequent suit for prin¬ 
cipal and interest or for possession against the 
vendee of the equity of redemption of the mort¬ 
gaged property is barred. The fact that the 
mortgagee h*d obtained an intermediate decree 
against the veudee, declaring hia lien against 
the mortgaged properly both for principal and 
interest do?* not revive his rights extinguished 
on the firm occasion under the foroe of the said 
rule by reason of his suing only for arrears of 
interest. IKensimqton , j.) Br/j Lad v. Rabi 
Rattan. 17 1.0. 581 = 268 P.W.R, igi2. 


-0. 2, R. 2— 


Mortgage—Suit lor 


rt 


• — ^ i 

demption —Prior suit for accounts. 

A. suit for redemption is barred when tb 
plfi, bad first sued for recovery of excess ba 
ance realised by the mortgagee. ( Sve'ncer an 
KrMnan, JJ.) NiDHA MUNI Iyyan" Ipp 

48 ft*” 


C. P. CODE (Y of 1908), 0. 2, R. 2-Moftgage. 

0. 2, R. 2 — Mortgage — Successive 

suits. 

Where a suit on a mortgage is brought 
against some of the co-owners of the mortgaged 
property and a decree obtained, a subsequent 
suit on the mortgage against the other co¬ 
owners is barred under O. 2. R. 2 of the 
C.P. Code. ( Bakewell and Phillips, JJ.) 
Kizhake Manjambarath v. Kanna Kurup. 

47 I C. 595 = 8 L.W. 182. 

0. 2, R. 2— Mortgage suit—Separate 
mortgages—Different causes of action. 

A person holding two mortgages on a pro¬ 
perty may sue for sale on the second mortgage 
reserving his rights under the first. A mort¬ 
gagee having separate mortgages has separate 
causes of ao&ion and is not bound to sue on 
them ali. ( Wallis , C.J., Ayling and Sadgsiza 
Aipar, JJ.) 8UBRAMANIA AlYAR v. BALA- 

subramania aiyar. 88 Mad. 927 = 

30 I.C. 317 = 29 M.L J. 195 (F.B.i. 

~ ' 9’ 2 — Mortgage — Redemption — 

Fresh suit for profits. 

In a redemption suit, all claims between the 
mortgagor and the mortgagee should be settled, 
30 A. 36 ; 30 A. 225 ; 13 M. 15 Foil. So no 
separate suit will lie for recovering the value of 
the orops on the mortgaged land, in a Small 
Cause Court. (Sadasiva Aiyar, J.) NARASINGA 

Patbo v. Bhagavan Sabuto. 

24 I.C. 688= (1914) M.W.N. 499. 

7 9* 2( 9’ 2 —Mortgage suit—Paying 

part consideration and recovering amount by 
suit—Second suit after paying previous mort¬ 
gage decree —Res ludioata. 

Where A, a mortgagee, undertook to pay eff 
various debts of hia mortgager inoluding a pre¬ 
vious mortgage decree and paid eff all the debts 
except the last, and sued for the reoovery of 
those debts, and subsequently paid efi tbe morl- 
g'lge decree and sued for the reoovery of the 
amount due thereon, held that the second suit 
was not barred by 8. If or O. 2, Rr. 1 & 3, 
u.p.g., that A could not be supposed to have 
waived b»s right to enforce tbe mortgage paid 
on by him. and that he was rot estopped from 
enforomg it. ( Benson and Sundara Aiyar. JJ.) 
8UNDARA REDDIAR t\ 8UBBIAH KOUNDAN. 

24 M.L J. 28 = 13 M.L.T. 266= 

18 I.C. 610 = (1913) M.W.N. 869. 

0. 2, R. 2— Mortgage suit—Subsequent 
mortgage not pleaded— Effect of. 

Wbere a person having two mortgages on the 
same property sues on the first mortgage and 
omits to set up tbe second mortgage and obtains 
a decree, he cannot afterwards eue to enforce 
the second mortgage against the property. 25 
Mad. 108; 30 Mad. 353, 30 Bom. 156; 39 Bom. 
138, Foi l. [Lyle, A.J.C.) Gur Prasad v. 
CHHUTKU LAL. 93 I.C. 783 = 0 O.L.J. 482, 
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<D. P. CODE (¥ of 1908), 0. 2,R. 2-Mortgage. 

- 0. 2, R. 2 —Mortgage—Two mortgages 

—Suit on latter one does not bar subsequent 
suit on former one. 

Where a person holds two mortgages over th9 
same property a suit on the latter one will not 
bar a suit subsequently brought on the former. 

( Maung Kin, C. J.) Ma Myit v. SHABMA. 

69 I 0. 897 = 10 L.B.R. 360. 

Object of. 

- 0. 2, R. 2— Object of, 

0. 2, R. 2 is framed to proteot the deft, being 
twiofl vexed for one and the same oause. 

( Jenkins G.J. and Woodroffe, J.) Mandal 
AND 00. v. Fazul ELLAH1E. 26 1.0.209 = 

41 Gal. 825. 

Omission of Glalm. 

-0. 2. R. 2 —Omission'ot claim—Misap- 

prehension—Subsequent suit —No bar. 

0. 2, R. 2 of the C.P. Code, does not debar a 
plfi, from inoluding in his olaim oertain addi¬ 
tional profits omitted in a previous suit under a 
misapprehension that the profits were pud 
annually and not, a9 was subsequently ascer¬ 
tained to be the faot, half yearly. (Mears, 
G.J. ani Banerji , J.) BABU NlHAL SINGH v. 
MST. NAJUBAN. 4 U P.L R. (A.) 16 = 

65 1.0. 585 = 1923 All. 230. 

-0. 2, R. 2 (2)—Omission of claim- 

intentional, 

“ Omits to sue ” in 0. 2, R. 2 (2) means “ in¬ 
tentionally omits.” IPiggott and Walsh. JJ.) 
Ram Harakh v. Ram Lal 38 411.217 = 

33 1.0. 124 = 11 A L J. 237. 

—*-0. 2, R. 2—Omission of claim—Relin¬ 

quishment oi claim— Subsequent suit—Revival 
of right by court. 

Whore a plfi. relinquishes a portion of his 
olaim, he oannot subsequently maintain a suit 
in respect of that portion. No subsequent 
order of the oourt oan revive the right. ( Rich¬ 
ards, 0 J. and Lyle, J.) HORI LAB v. DWA- 
baka Prasad. 20 l.C. 173. 

- 0. 2, Rr. 2 and 1 — Omission of claim 

— Effect—Second suit, 

A plfi, omitting to ask for a relief wbioh he 
oould have demanded in a former suit is barred 
from seeking it in a subsequent suit. ( Tudball , 

J.) 8heo Pheb Singh v. Bhola Singh. 

11 1.0. 87. 

—— — 0. 2, R. 2— Omission of claim—Prior 
suit for redemption of portion of mortgaged 
property—Subsequent suit for possession of re¬ 
mainder. 

Where in a suit for redemption of a portion 
of the mortgaged property the plaintiff pucoeeda 
and obtains a deoreo he is debarred from bring¬ 
ing a fresh Buit for reoovery of possession of the 
remaining portion of the mortgaged property. 
(Shah, A.J.C. and Crump, J.) BhAU Daji 
KHADE V. PATLU MALU SABLE. 

73 1.0. 862=24 Bom. L.R. 1187= 

1923 Bom. 63. 


C.P. CODE (Y of 1908), 0. 2, R. 2 -Omlailon 
of Glalm. 

-0. 2. R. 2—Omission of claim—Sub¬ 
sequent suit—Bar. 

In a suit in 1908 against deft, for damages 
for Rs. 1,900 for having dismantled a building 
situate on certain land and belonging to the 
plfi. in oectain undivided shares the plfi. 
alleged that the deft, oompany had not only 
dispossessed the plfi. from his share of the pro¬ 
perty by donying the plfi.’s title thereto but had 
wrongfully appropriated the materials of the 
same on such demolition as aforesaid to the 
prejudice of the plfi.’s right. The plfi. did 
not ask for reoovery of possession but got a 
deoree for damages. In a 9uit brought by the 
plfis. in 1914 against the same deftR. for the 
reoovery of the separate possession of the pro¬ 
perty after partition, held, that the oause of 
aotion in the present suit was the same as that 
of the former suit and plfi. was by 0. 2, R. 2 of 
the C. P.C., precluded from 9uinR for th6 relief 
now claimed. (Chilly and Panton, JJ.) 
Khardah Company,Ltd. v . Durga Ohaban 
Chandra. 58 1 C. 636=46 Gal. 640. 

-0. 2, R. 2 —Omission ot claim—Suit 

not terminated in decree—No bar. 

0. 2, R. 2 of the C. P. Code refers to a case 
where there hae been a s.uit in wh'.oh there 
has been an omission to sue in resyeot of a 
portion of a olaim and a deoree has been made 
in that suit. It does not apply to the 
amendment of plaint by the addition of the 
olaim wbioh had been omitted. (Sanderson, 
C.J., and Woodroffe, J.) UPENDRA NARAIN 

Roy v. Raj Janoki Nath Roy. 

49 Cal. 309 = 47 l.C. 129 = 22 C.W N. 611. 

-0. 2, R. 2 —Omission of claim—Suit 

for arrears ot royalty—Court decreeing pay- 
men's to be adjusted to arrears claimed in suif 
—Subsequent suit for previous arrears—Acci¬ 
dental omission. 

The plfi. sued for royalties due on a mining 
lease during a Bpecified period, excluding from 
his olaim certain previous arrears due on the 
ground that the amount paid by the defts. 
during the period in suit were recovered in die- 
oharge of their previous arrears, but the Courts 
held that the payments should have been ap¬ 
propriated in disoharge of a portion of the 
arrearo cot inoluded in the olaim in the pre¬ 
vious suit. Beld a suit for suoh arrears wae 
barred by 0. 2, R. 2. Even an involuntary on 
accidental omission by a plfi. of a portion of his 
olaim is oovered by the rnlo. 11 M. I. A. 551, 
Foil. ; 12 W. R. 79, Ref. (Fletcher and Ttunon, 
JJ.) JANARDHAN KlSHORE LAL SINGH V. 
8IR PROSAD RAM. 43 Cal. 95 = 

36 l.C. 179 = 20 C.W.N. 475. 

-0. 2, R. 2—Omission of claim—Bar, 

Purchaser of a holding in execution of a rent 
decree could not maintain his suit for its 
possession after his suit tor possession for a 
part of it has been dismissed. For, having 
omitted to sue for that portion in the formes 
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C. P. CODE (Y of 1908), 0. 2, R. 2-OmiasioD 
of Claim. 

suit he could not sue for it again. ( Holmwood 
arrd Chapman, JJ.) KALI Kumar v. ASLaM. 

33 I C. 139 = 20 C.W N. 163. 

;- -0. 2, R. 2 —Omission of claim—Whole 

of tt should be joined . 

Joinder of all the causes of aotion is not 
necessary. Whole claim arising out of the 
cause of action, sued upon is neoessary. For 
different oauses of aotion different suits are 
allowed. ( Mookerjee and Chapman, JJ.) 
Sumeka Dasi v. Baikuntha Chandba Das 

30 I C. 607. 

0. 2, R, 2— Omission of claim. 

O. 2, R. 2 only prevents the splitting of 
claims and does not bar a subsequent suit od 
the whole olaim against a different person. 
( Beachcroft and Newbould, JJ.) Maharaja 
8ib Rameshwar Singh v. bbimati Janbsh- 
wabi Bahooshib and Ekbadeshwar 
Singh. 

18 C W.N. 129 = 21 I.C. 397=19 0.L J. 19. 

" —O. 2, R. 2—Omission of claim— Know¬ 

ledge of right. 

Where plff. sued for declaration of title of 
certain 3hare in immoveable property including 
a mortgage deoree, and had previously sued for 
partition but was not aware at that time of the 
existence of the property now in dispute, held 
chat there was no intentional omission to sue 
and hence the olaim was not barred. (Hooker- 
jee ana Carnduff, JJ.) Goba Chand v. 
BaSanTa Kumar. 12 I.C. 684 = 16 C L. J. 238. 

-- O. 2, R. 2— Omission of claim. 

Where the plaintiffs alleged that the land of 
defendant No, 1 was mortgaged with possession 
to B by three deeds but that these mortgages 
were transferred to their lather C by B by en 
doreing the assignment on the deeds and 
also by an oral mortgage for an amount equal 
to tbs sum total of the three deeds and 
further that the mutation of these mortgages 
was efleoted but was set aside on appeal and 
now had recourse to a suit 1 or mortgage money 
with interest; held that the plaintiffs ought to 
have sued for both the remedies in the alter¬ 
native viz., possession of land or return of 
money. Order 2, r. 2 of the Civil Procedure 
Code is direoted against two evils, the splitting 
of claims and the splitting of remedies. If a man 
omits from bis suit a portion of his claim, he 
shall not afterwards sue in respect of it : if ho 
omits one of his remedies he cannot afterwards 
pursue it. (Scoff-Smifh and Leslie Jones, JJ). 

Haraman Singh, v. Bhola Singh. 

58 I.C. 966 (2) = 2 U.P.L R. (L.) 108. 

" ■—O. 2, R 2— Omtaaion to claim—Know¬ 

ledge. 

The possession of a right, without know¬ 
ledge of it, cannot be said to be a ‘ portion of 
hie olaim, which oan be intentionally relin¬ 
quished' within O. 0, R. 2. 16 C. 800 P.C. ref. 

(RaRigan, J.) aishan v. Muhammad Din 

37 1.0. 119 = 94 P.R. 1916. 


C. P. CODE (Y of 1908), O. 2, R. 2-OmUiloa 
of Claim. 

- O. 2. R. 2— Omission of claim, 

0. 2, R. 2 requires a plff. to inolude in a suit 
the whole of the olaim he i9 entitled to make 
in respeot of a particular cause of aotion form¬ 
ing the basis, but does not compel him to 
inolude all claims arising out of different causes 
of aotion. iChtvis and Shadi Lai , JJ.) GULAB 
Shah t>, Hayeli Shah. 87 P.R. 1915 = 

31 I.C. 463 = 181 P.W.R, 1913. 

— — 0. 2, R. 2 —Omission of claim. 

Where a Buit is based on certain title to cer¬ 
tain property, the plff. is Dot debarred under 
O. 2, R. 2, to reoover some other property on 
some other ground in a subsequent suit. 2G A. 
238 ; 23 W.R. 314 ; 29 M. 48 ; 12 C.L J. 336 ; 
13 B 34 ; foil. 23 W.R. 150 ; 39 C. 704 ; 22 
M. 660 ; 12 M. 134 ; 17 C. 933, diet. ; 1 A. 688, 
(P.C.) 19 W.R. 133 (P.C.), ref. to. (Oldfield 
and Seshagiri Aipar, JJ.) GANDALA PEDDA 
Naganna v. SIYANAPBA. 38 Mad. 1162 = 
16 M.L.T. 310 = 26 I.C. 232 = 27 M.L J. 520. 

-0. 2, R. 2.— Omission of claim —Bars 

subsequent suit. 

Where a person alleging to be the bait of 
another sues for the reoovery of a portion of 
the estate from another alleged to be in wrong¬ 
ful possession of the same, the omission to 
sue for the remainder operates os a bar to a 
subsequent suit for the reoovery of Ibe eame. 

( Kotwal, A. J. C.) Bhudmal Sheolal v. 
ZUKKABI. 18 M L R. 136 = 60 I. C 388 = 

1922 Nag. 246. 

-0. 2, R. 2— Omissicn of claim — 

Knowledge of right essential—Abandonment- 

Bar, 

To make 0. 2, R. 2 cf the O.P. Code applic¬ 
able so as to bar a subsequent suit, it is neces¬ 
sary to show that the plaintiff had at the data 
of the institution of the previous suit nclua! 
and not merely constructive knowledge of tha 
right which he is seeking to enforce in ths 
subsequent suit. 15 Oal. 8C0. Foil. ( Milra . 
A.J.C.) Binya Bai v. Ganpat. 47 I C. 881. 

9' ^—Omission of claim — Know¬ 

ledge of right litigated in later suit — Absence 
of. 

A person is net affeoted by O. 2, R. 2 of tha 
G.P. Code, if at the time he brought hie for¬ 
mer suit, he was not in a position to know all 
his rights. (Staurt, A.J.C.) Ram KboLAVVAN 
v. Jaskaran. 21 O.C, 307 = 49 I.C 84=- 

1 0 P L.R. 19. 

-- R. 2—Omission of claim—Leave 

of court. 

The competence of a court of giving leave tc 
plaintiff to omit to sue for relief is not affected 
by the pecuniary value of the relief sought to 
be omitted. ( Maung Kin, J.) MAUNG On 
Gains v. Ma On Sin. 38 I.C iw» 

9 Bur. L T. 93- 
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C. P. CODE (Y of 1908), 0,1, R. 2-Omis8lon 
of Claim. 

- 0. 2, R. 2 — Omission of claim— Bona- 

fide purchaser. 

When it ia open loc the plff. a bona fide 
pur chaser (oc value, to ask that » mortgage 
deoree should be exeouced only in respeot of 
the land and that the house built by him there¬ 
on be exempted, his omission to do eo is a bar 
to another suit in respeot of the same cause of 
aolion. ( Ttoomey. J.) MAUNG Kauk 8IT v. 
MATHURAPPA CHETTY. 9 1.0. 480 = 

4 Bur. L.T. 16. 

Option to sue.* 

- 0. 2, R. 2—Option to sue—Mortgagee 

authorized to sue lor interest or for possession 
in default bp mortgagor - Suit for interest — 
Subsequent suit lor possession. 

Where by a stipulation the mortgagor 
authorized the mortgagee to sae him lor 
interest or for possession in the event of the 
former’s failure to pay interest at the stipu¬ 
lated time, aod the mortgagee on the mort¬ 
gagor’s default sued only tor interest, and 
afterwards for a subsequent default sued for 
possession held, that the suit was not barred 
under 0. 2, R. 2, 0. P. C. ( Shadi Lai, C. J., 
Chevis, Scoti-Smith, Broadway and Wilber- 
force, JJ.) PARMESBBI Das o. FakERIa. 

2 Lah. 13 = 89 I.C. 71 = 
86P.W.R 1920 (F.B.) 

Partition. 

-0 2, R. 2—Partition—Property situat¬ 
ed in several districts. 

A subsequent suit for partition of property in 
one distriol is not barred by 0. 2, R. 2, merely 
beoause the plaintiff had sued for partition and 
possession of some property in another distriot, 
as the oauses of aotion in the two are different. 
16 I. 0. 883 ; 7 Bom. 182; 8 Mad. H.G.R. 876. 
(Pigqott and Walsh. JJ.) Ram Habakh v. 
RAM LAL. 38 All. 217 = 33 1 C 124 = 

14 A L J. 287. 

- 0. 2, R. 2 —Partition — Profits. 

• Tbo faot that a suit for partition is pending 
does not bar a second suit against the lambar- 
dar for profits. (Richardson and Banerjee, JJ.) 
Muhammad abdul aztz y. kafi -unnissa 
BIBI. 17 1.0. 833 = 10 A L J. 409. 

- 0. 2, R. 2—Partition—Decree—Sub¬ 
sequent suit for accounts lor a period prior to 
partition—If lies. 

In a suit for partition a plaintiff is bound to 
inolude all the olaims that he might have at the 
time the suit is filed, in respeot of the property. 
He iB not to file first a partition suit and then 
after the deoree to file another for acoounts for 
a period prior to the partition. ( Macleod, O.J., 
and Coyajee, 3.) VISHNU v. Gangadhab. 

16 B. 623 = 69 1.0. 399 = 24 Bom. L R. 302 = 

1922 Bom. 9 (1). 


C. P. CODE (Y of 1908), 0. 2, R. 2 -Partltion. 

-0. 2, R. 2 ; (1882, S. 43)— Partition— 

Successive suifs. 

The defts. in a partition suit must insist 
upon the plfls. to join all the properties held 
jointly. Their failure to do so implies tbeir 
consent for the joint use of the properties 
omitted but liable to be petitioned afterwards 
when any or all of the owners oboose. The 
perpetual recurrenoo of the oause of action for 
partition is one of the inoidents of joint 
property. There is a di9tinotion between the 
rights of tenant in oommon to olaim division of 
eaoh field between co-tenants and the partition 
of all the fields held in oommon {Mockerjee 
and Beachcroft, JJ ) MANSARam CHAKRA- 
VARTI V. GANESH CHAKRAVARTI. 

16 I.C. 383 = 17:C.W.N. 821. 

-0. 2, R. 2 —Partition — Causes of 

action—Right to sue—Prior suit for dissolution 
of partnership. 

The essential condition for 0- 2, R. 2, is that 
the cause of aotion in both oases should be 
identical, and the plff. must have been bound 
to sue in the earlier oaee for the relief for whiob 
he prays in the subsequent suit. The right of 
an owner in joint property to sue for partition 
so loog as the property shall remain undivided 
is a continuing right and once the immoveable 
properly in suit has been declared to be the 
oommon property, the plff. has a right to ask 
for partition at anytime. Where a prior suit 
for dissolution of partnership and isocounts 
between the same parties was referred to arbi¬ 
tration and an award was passed subsequently 
and one of them sued for partition of the 
immoveables aooording to the shares fixed by 
the award. Held, that though in the first oase 
the plff. ought to have Bued for partition of the 
immoveable property, he was not bound to sue 
for its partition by metes aud bounds. The 
award aud the deoree passed in aooordauoe 
therewith dealt with the right of the parties in 
the immoveable property by deolaring it as 
their oommon property in equal shares. The 
present suit was not one between partners for 
dissolution of partnership and for rendition of 
partnership aooounts, but was one between 
ieoaots-in-oommon for meeue profits aod parti¬ 
tion of the oommon property. The first suit 
was no bar to the present suit beoause the 
oauses of aotion in the two were quite different. 
(Cheats, Ag. C.J. and Martineau, J.) Zia-UD- 
Haqw. Muhammad Ibrahim. 36 I c. 70i = 

2 Lah. L.J. 828. 


--0.2, R. 2 —Partition—Dismissal of 

prior suit. 

A suit for partial partition though dismissed 
does not bar a suit for partition of all joint pro¬ 
perties under 0. 2, R. 2 as the causes of aotiop 
in the two suits are different and as the previ¬ 
ous one was dismissed for formal defeot. (Chews 

and Shadi Lai, JJ). Gulab Shah t>. HAVELI 
Shah. « F.B. «»-« 
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0. P. CODE of 1908), 0. 2, R. 2-PartUlon. 

-O. 2, R, 2— Partition—Property situ¬ 
ate in different jurisdiction—Separate suits if 
maintainable, 

Beotions 16 and 17 of C.P. Code do not over¬ 
ride the principles of the provisions of 8. 11 and 
O. 11, R. 2 of the Code. They simply provide 
for the machinery to enable litigants with pro¬ 
perty in more than one jurisdiction to adhere 
to these principles. ( Oldfield, J.) Banakaba 
Basavana V. Banakaba Doddabingappa. 

(1933) M.W.N. 294 = 44 M LJ. 6B2 = 

17 L.W. 740 = 72 I C. 430 = 

1923 Mad. 584. 

- ■ O. 2, R. 2—Partition — Pro-notes ex¬ 
ecuted—Partition suif —Suit upon pro-notes — 
Cause of action if different. 

Where in putsuanoe of an agreement one of 
the brothers constituting a Hindu family had 
a promissory note exeouted in hie favour and 
subsequently filed a suit for partition and got 
a decree and upon his death his widow sued th 9 
executant’s minor son upon the pro-note, held, 
that the cause of action upon the pro-note arose 
independently of the partition arrangement 
and that the euit was maintainable. 24 M. 96 ; 
7 B. 134 ; 20 A. 322; 13 B. 45. foil. ; 27 M. 116 
Dist. 29 A. 256, dies. ( Sundara Aiyar and 
Spencer, JJ.) anantanabayana aiyab v. 
Savitbi ammab. 36 Mad. 15i = 

(1912) M.W.N. 59 = 11. M.L.T. 68 = 

18 l.C. 458 = 22 M.L.J 231. 

"0, 2, R, 2— Partition—Suit / or . 

Two suits by a member of a Hindu joint 
family one in respeot of the property covered 
by an award dividing the main portion of the 
family property, and the other in respeot of the 
property that was still joint, are separately 
maintainable. ( Kendal , A.J.O.) SAN LAB v. 

Rameshwab Dayab. 42 I c 413 = 

4 O.L.J. 620. 

“ O- 2, R, 2— Partition. 

In a partition suit, despite the general rule 
of including all the properties held jointly by 
a family, property held jointly with strangers, 
need not be inoluded as the stranger has no 
interest in the whole of the property. Where a 
property is inherited from the collaterals of the 
parties to a previous suit for partition, there is 
n° bar under O. 2, R. 2 to a fresh suit for par¬ 
titioning the property held by them jointly 
with other collaterals. ( Lindsay and Rafique, 

JJ.) Dkbi Bahai o. Goubi shankeb 8 ahai. 

15 l.C. 214 = 15 O.C 81, 

- 0. 2, R. 2 —Partition suit—Certain 

properties omitted — Effect . 

TlWhere in a suit for partition the plff. inten¬ 
tionally omitted certain property from the suit 
he oannot bring fresh suit for the partition of 
that property. (Chamier, C.J.) 8HEOMBAB 

Bin oh v. Kabka baksh Singh. 9 l.c. 424, 

■ O. 2, R. 2— Partition —.Dismissal of 

prior suit for possession—Subsequent suit for 
partition . ' 


0. P. CODE (V of 1908), 0. 2, R 2—Principal 
and Interest. 

Where a purohaser of the share of a oo-owncr 
in a specific plot of land brings a suit for posses¬ 
sion of that speoifio land and the suit is dis¬ 
missed on the ground that the partition 
alleged by the plaintiff as between his vendor 
and the defendant was not proved a subsequent 
suit for partition of the entire plot is not barred 
by O. 2, R. 2, C.P. Code a 3 the causes ofaotion 
in the two suits were different. In the first 
case the cause of aotion was exclusion from 
joint possession by a oo-sharer In the seoond 
the oause of aotion was the right of every oo- 
sharer to bring An aotion against his other oo- 
sharers for partition. ( Twomey , C.J , and 
Robinson, J.) Maung Lu Tha o. Maung 
P o. u. 64 l.c. 174 = 11 L.B.R, 1 . 

Partnership. 

- 7 ——0. 2, R. 2— Partnership suit for 
dissolution of partnership and rendition of 
accounts—Subsequent suit by partner lor re¬ 
covery of property held as co-owners—Previous 
suit if a bar. 

A partner suing for dissolution of partner¬ 
ship and rendition of accounts of his share of 
the partnership property need not olaim from 
his partners’ property which he and they hold 
as oo-owners and independently of the partner¬ 
ship and the suit is no bar to a subsequent suit 
for the recovery of suoh Droporty. (Rattigan 
and Scolt-Smith, JJ.) Har Dyad v. Aya 
RAM. 83 P.L R. 1914=22 1 G 864 = 

43 P W.R 1914. 


O. 2, R. 2 —Partnership —Dissolution. 


The buyer could not bring the present suit 
under O- 2, R. 2, claiming relief as partner as 
the oanse of aotion in both the present and the 
previous suits was based on the contract of 
partnership and he had brought the previous 
one for establishing his right, ( Abdur Rahim 
and Spencer, JJ.) AMABUS VENKAYYA NAIDU 
v. VISA LAXMINABAN 8 AYA. 58 I.G. 989, 

Plea of. 

—"O' 2, R. 2 —Plea of — Proof. 


A plea of bar under O. 2. R. 2, C P.C., must 
be speoifically pleaded aud established to the 
Court’s satisfaction. ( Shadi Lai and Wlber- 
force, JJ.) Parzand ALT v Z4FAR ADI. 

46 I.C. 119=132 P.W.R. 1918, 


Principal and Intereit. 

0. 2, R. 2-Principal and interest— 
Mortgagee s suit for interest - Subsequent suit 
tor principal and further interest—Bar. 


iyu 4 provided for realisation of interest 
by the mortgagee by suit. The interest vi 

VrMTiaoo , 190 l* Th0 “«^gee institu 
suit m 1908 for the interest then due rese 

the right to sue for the principal and f 

interest. The suit was deoreed. In 191 

instituted a suit for the principal and 
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fl.P. CODE (¥ of 1908), 0. 3, R. 3-PflnoIpal 
and Interest. 

still due. Held, that the suit was barred under 
0. 3, R. 2, 0. P. Code 49 I. A. 9, foil. (Lord 
Buckmaster.) KlSHAN Nabain «. PALA Mad. 
41 M.LJ. 128=82 M.L.T. (P.C.) 41 = 

23 Bom. L.R. 220 = 80 0. 126 = 

L R.4P.G. 46=4 Lah. 32 = 

27 C.W.N. 802 = 38 O.L.J. 126 = 

18 L.W. 341 = 9 0. A A. L.R. 488 = 

6 P.W.R. 1928=80 I A. 118 = 

72 1.0. 187 = 1922 P.0. 413 (P C.) 

-0. 2, R. 2 —Principal and interest— 

Mortgage—Option to sue for interest alone—Suit 
for interest after expiry of term—Second suit for 
principal and interest . 

If a mortgagee to whom a oaase of notion to 
realise the whole mortgage security, has 
aoorued exeroises the option given to him by the 
doonment and sues for interest alone, he must 
be deemed to have relinquished his olaim for 
further relief, under Order 2, Rule 2 of the 
Code of Civil Prooedure and a seoond suit for 
prinoipal and interest is not maintainable. 16 
I. A. 156 ; 12 I. A. 116 ; 21 Bom. 267, Ref. 
(Lord Buckmaster) Muhammad Hafiz v. 
Mibza Muhammad Zakariya. 

44 AH. 121 = 20 A.L.J. 17 = 26 O W N. 297 = 
(1922) M.W N. 89 = 3B O.L.J. 126 = 
42 M.L J. 246 = 24 Bom. L.R. 841 = 
15 L.W. 377 = L.R. 8 P.0. 73 = 
30 M.L.T. 224 = 3 Pat. L.T 279 = 

1 P.W.R. 1932 = 68 I.C. 79 = 
49 I.A. 9 = 1922 P.0. 28 (P 0.) 

-0. 2, R. 2—Principal and interest — 

Suit for interest—Second suit for principal of a 
mortgage bond. 

First sait for sale of mortgaged property 
for interest only, bars a seoond suit for recover¬ 
ing prinoipal and balance of interest. (Piggott 
and Walsh, JJ.) Muhammad Zakariya 
v. Muhammad Hafiz, 

89 All. 806 = 41 I.C. 233 = 

18 A.L.J. B37. 

-0. 2, R. 2 —Principal and interest — 

Suit for interest after the principal became duo 
—Subsequent suit for principal and interest . 

0. 2, R. 2, of the C. P. Code bars a suit for 
prinoipal and interest due on a mortgage where 
the plff. mortgagee has previously sued and 
obtained a deoree for interest only, when he 
could have sued for the priDoipal as well. 
(Chevis and Broadway, JJ.) KI8 HEN Narain 
v. PALA Mal. 

102 P.L R. 1918 = 88 P R. 1918 = 
47 1.0. 987 = 167 P.W R. 1918. 

-0. 2, R. 2 —Principal and interest— 

Mortgage—Interest payable monthly—Default- 
Suit for interest—Subsequent suit lor principal 
not barred. 

Where the time stipulated for payment of the 
prinoipal iB one year after the date of the mort¬ 
gage but interest is made payable monthly, a 
default in the payment of interest gives rise to 
cause of action and a suit for interest alone 

voi. n-6 


0. P. CODEfY of 1908), 0. 2, R. 2-Rent 

Suit. 

does not bar a subsequent suit for prinoipal. 
(Brown, A.J.O.) MAUNG Kyin PEIN v. Ma 
PWA ME. 4 U B R H921) 62 = 

64 1.0. 9B3= 1922 U B. 1. 

Promissory Note. 

- 0. 2, Rr. 2 and 3- Promissory note — 

Consideration—Suit on. 

A party suing on a negotiable instrument 
oan ask for a deoree on the original consider¬ 
ation for the note. (Lord Buckmaster .) FIRM 
OF SADSUKH JANKIDAS V. KBISHNEN PER- 
SHAD. 46 Cal. 603 = 29 C L.J. 340 = 

17 A.L.J. 403 = 26 M L T. 288 = 86 M.L.J. 429 = 

21 Bom. L R 608 = 80 I C. 216 = 

1 O.P L R. (P.O) 37 = (1919) M W,N 310 = 
28 0.W.N.937= 10 L.W. 143 (P.C.) 

- 0. 2, R. 2— Promissory note—Dismissal 

of suit—Second suit on accounts. 

A suit for recovery of money duo under a 
promissory note was dismissed for default. 
Another suit was then filed to recover the same 
money based on entries in the account books. 
Held, that the cause of aotion was t he same and 
the suit was not maintainable. (Lindsay and 
Ryves, JJ.) Mundar Bibi v. Baij Nath 
Prasad. 34 I.C. 424 = 18 A.L.J. 81. 

- 0. 2, R. 2—Promissory note—Ac¬ 
counts—Suits on. 

Where on a settlement o' aocounts a sum 
was found due to the plff. by the deft, and the 
plff. drew a hundi upon the deft, whioh was 
afterwards paid by the plff. and the plff, 
brought a suit on the hundi whioh was dis¬ 
missed and the plff. brought another suit upon 
aooount9, it was held, that the latter 9uit was 
not barred by the previous suit upon the hundi 
as in both the suits the cause of aotion was 
different, ( Richards , C.J. and Tudball, J.) 
Beniram t>. Ramachandra. 

36 All. 860 = 26 I.C. 302 = 12 A.L J. 989. 

Rent Sait. 

- 0. 2, R. 2 —Rent suit—Prior claim for 

possession . 

The noo-inolusion of a olaim for rent iu the 
previous suit for possession is not a bar under 
O. 2, R. 2, to a subsequent euit for rent. (Rich¬ 
ards. O.J., Banerji and Tudball, JJ ) NANDAN 
Singh v. Ganga Prasad. 35 All. 812 = 

20 I.C. 892-11 A L J. 786. 

-0. 2, R. 2— Rent suit—Rent suspended 

but due at time of institution of prtor suit for 
rent for other years—If second suit barred. 

Where at the time of institution of a previous 
suit for rent for other years, rent was due for a 
oertain year but oould not be sued for owiDg to 
its having been suspended, held , a subsequent 
suit for it, is uot barred under 0.2, R. 2, C. P.C. 
(Richards, 0. J. and Banerji, J.) Ganga 
Pbashad v. Dig Bijai Singh, 18 1.0. 288. 
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0. P.CODE (Y of 1903), 0. 2, R. 2—Rent 
Salt. 

- 0. 2, R. 2— Rent suit. 

A prior suit for account of rents bars a subse¬ 
quent euit for rent due prior to the date of the 
first suit. (Macleod, C.J. and Shah, J.) 
MAHOMEDBHAI v ADAMJI. 

23 Boro. L.R. 1086 = 64 1.0. 919 = 
46 Bom. 229 = 1922 Bom. 192. 

- O. 2, Rr. 2 and 4 (c)— Rent suit — Suit 

for possession and for rent. 

‘Cause of action’ does not depend upon the 
oharaoter of the relief prayed for but refers to 
the media upon which a court ie asked to come 
to a conclusion. O. 2, R. 4 (o), O.P.C., does 
not imply chat in all oases a suit for possession 
must be based upon a different cause of aotion 
to one for arrears of rent of the same land. 

(Scott, G.J., and Batchelor, 3.) Kashinath 
v, Natho Kesbav. 38 Bom. 444 = 

291.0. 73 = 16 Bom. L R. 494. 

- 7 — — 0. 2, R. 2— Rent suif— Reservation of 
right—Prior swif for accounts. 

A statement made in a previous suit by a 
party that he reserved the right of bringing 
another suit for damages oannot avoid the 
operation of the rule of limitation or of O. 2 , 
R. 2 of C.P.C. When under a mortgage of a 
leasehold for a fixed term there was to be a 
mutual adjustment of aocountB at the end of 
the term, but the leasehold is sold in execu¬ 
tion of a rent decree by the superior landlord, 
and the rent bad been covenanted to be paid 
by the deft, on behalf of the plfl. tenant, a euit 
by the plfl. for compensation for breaob of oon- 
traot to pay the rent, is barred under O. 2, R, 2, 
C.P «C., alter he had sued the deft, for adjust¬ 
ment of aooounts. ( Chatterjee and Richardson, 
33.) Taban Krishna v. Samibuddin. 

34 l.C. 91. 

~ 0, 2. R. 2— Rent suit —Possession— 

Cause of action. 

PIS 9 . who have obtained a sale of certain 
property and afterwards by a separate assign¬ 
ment purchased the right of the vendor to the 
arrears of rent, first sued for the arrears and 
subsequently for the rent due to him under hie 
title between the date of his purohase of the 
property and the first suit. Held, that the 
causes of action for the two suits were different 
and the second suit was not barred. The 
cause of aotion for a suit is constituted 
of a right and the infringement of the right 
taken together. ( Seshagiri Aiyar and Phillips, 
JJ.) Ohidambabam PiLLAi v. Duraiswami 
CHETTY. 26 M.L T. 114 = 

62 1.0. 326 = 10 L.W. 31. 

Refutation. 

- 0. 2, R. 2— Restitution. 

A proceeding in whioh relief by way of resti¬ 
tution is olaimed is neither a suit nor an execu¬ 
tion proceeding, but a miscellaneous proceeding 
to whioh the rnleB applioable to execution pro- 
oeedmge in eubstaooe apply. The provisions of 


0. P. CODE (Y of 1908), 0. 2, R. 2—Specific 
Performance. 

O. 2, R. 2 do not apply to auoh a proceeding. 
40 M. 780, Ref. [Mullick and Atkinson, 33,) 

Kbupasindhu Roy v . Balbhadba das. 

47 1.0. 47 = 3 P.L.J 867. 

-0. 2, R. 2—Restitution—Proceedings 

under 8. 144, C.P. Code . 

The provisions of O. 2, R. 2 of the C.P. 
Code have no applioation to prooeediDgs under 
8. 144 of the C.P. Code. (Pratt, J. C. and 
Fawcett, A. J. C.) Gholam Mahomed v. 
Galchand. 93 i.C. 992 = 13 8.L.R. 193, 

Revenae Goart. 

-0. 2, R. 2— Revenue Court. 

O 2, R. 2 does not apply to prooeediDgs in the 
Revenue Court. (Richards, C. J. and Tudball, 
J.) Kalka Pbasad v. Manmohan Lal. 

38 All. 302 = 33 l.C. 86 = 
14 A.L,J. 378. 

-0. 2, R. 2 —Revenue Court — Applica¬ 
bility to proceedings in. 

O. 2, R. 2, C.P. Code wbioh requires that every 
suit shall inolude the whole of the claim whioh 
plaintiff is entitled to in respect of the cause of 
aotion is applicable to proceedings in Revenue 
Courts for reoovery of arrears of rent. It applies 
not only to oases of deliberate relinquishments 
but also of accidental or involuntary omission. 
(Mookerjee and Cuming, 33.) Pbatab CHAN- 
dba Jana v. Secretary of State. 

38 G.L.J. 304 = 67 l.C. 378- 

1922 Oal. 101. 


, Same Parties. 

-0. 2, R. 2— Same parties—Different 

defts. — 8pectal suit against one debtor if a bar 
to a suit against another. 

O. 2, R. 2 of the C.P. Code applies only 
where the deft, in the subsequent suit was the 
deft, in the previous suit. The rule does not 
apply where the eubsequent suit is brought 
against a different deft. (Mittra, A.J C.) KASHI 
Bai V. 8HEO RAM Kupohand. 47 1.0. 896. 


Bpeclfio Performance. 

~~ 2 —Specific performance— 

Sutt for Subsequent suit for earnest money 
is not barred. 


PIS. s euit for specific performance of a con¬ 
tract of sale of immoveable property in his 
favour was dismissed and he Eubsrquently 
brought a suit for reoovery of earnest money 
from the defendant. Held, that the claim for 
the reoovery of the earnest money was based on 
a different oanse of aotion from the olaim for 
specifio performance and that O. 2, R 2, C. P. 
Code was no bar to tbe subsequent suit. 27 M, 
380 referred to. (Lindsay, J.) MUNNI BABU v. 
Koeb Kamta Singh. 48 A. 378= 

„ . * 1 * \ J. 285 = 9 0. & A.L.R. 429~ 

72 I.G. 88 = L.R. 4 A. 176=1923 All. 321. 
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C. P. CODE (V of 1008), 0. 2, B. 2-Speoifio 
Performance. 

-—0.2, R, 2 —Specific performance—Suit 

for—Failure to ask for possession—Effect. 

Pet Krishna*, J.—Quaere : Whether a plain¬ 
tiff! suing lor a conveyance is not entitled to ask 
for possession as of tight and the failure to ask 
fot it in the first case is a bar under 0. 2. K. 2. 
Pet Venkatasubka Rao, J.—Tbe true principle 
in such a oase is that if the olaim to possession 
in the seoond oase is based on the contraot, 
0. 2, B. 2 bare the suit; but if it )9 based on the 
conveyance obtained in the first suit it can lie, 
(Krishnan and Venkatasubba Rao, JJ.) SUN- 
DARA RAMANUJAM NA1DU V. 8IVALINGAM 

Fillai. 48 M L J. 431 = 18 L.W. 333 = 

77 I.C 842 = (1925) M.W N. 726 = 
47 Mad. ISO = 1924 Mad. 360. 

-—0. 2, R. 2 — Specific performance — 

Contract of sale—Subsequent suif for posses¬ 
sion. 

A suit for possession of immoveable property 
on tbe baois of a registered conveyance ob¬ 
tained in exeoution of a decree for speoifio 
performance of a contraot of sale, is not barred 
under 0. 2, R. 2, C.P. Code. (Sankaran Nair 
and Tpabji. JJ.) KRISHNAMMAL v. Manan- 
diarBundarabaja aiyer. 1 L.W. 147 = 

(1914) M.W N 200 = 22 1.0 912 = 
88 Mad. 898 = 16 M L.T. 103. 

-0. 2, R. 2 — Specific performance — 

Subsequent suit for possession. 

A deoree in a suit for the speoifio performance 
of an agreement to lease does not bar a fresh 
suit for possession of the properties, ( Drake - 
Brockman , J. C.) Pandu v. Bital Prasad. 

48 1.0. 188=14 N.L.R, 176. 

-0. 2, R. 2 —Specific performance- 

possession—Single suit. 

In a suit for speoiflo performance of a con- 
traol for the sale of land, it is open to tbe plfi. 
to join a olaim for delivery of possession unless 
the oontraot expressly disentitled him to suoh 
relief. The oause of action for delivery of 
possession may arise both upon the oontraot 
and the completed conveyance. If the plfi. 
in suoh a suit omitted to ask for delivery of 
possession a subsequent suit to obtain deli¬ 
very of possession might bo barred under 
0. 2, B. 2, G. P. 0. (Mullick and 8ultan 
Ahmed, JJ.) Deonandan Prasad Singh v, 
Janki Singh. 8 P. L.J. 314 = 

1 P. L.T. 325 = 2 U.P.L R. (Pat) 108 = 
66 1.0. 822 -(1920) Pat. 266. 

Suit for PoBiesaion. 

———0. 2, R. 2 — Buitjor possession—First 
suit for injunction dismissed because pIff. was 
not in possession. 

Where a plfi.’a suit for a permanent in¬ 
junction was dismissed beoause plfi. was not 
in possession, a seoond suit for possession is 
not barred by 0. 2. B. 2. (Richards, 0. J. 
and Banerjee, J.) BANDBY Ali v. Gokul 
JMisir. 34 ill. 172»13 1.0.154- 

9 A.L.J. 111. 


C. P. CODE (V of 1908), 0. 2, R. 2 -WHh- 
drawal of Suit. 

-0. 2, R. 2— Suit for possession-AU 

persons in possession should be joined. 

Where the son-in-law was in possession under 
a sale-deed by whioh half the property waseold 
to him by the mother-in-law and the daughter 
along with her husband was in joint possession 
under a will by whiob tbe remaining half was 
bequeathed to her and the previous suit, after 
the death of the widow was brought for posses¬ 
sion of the portion that had been alienated 
against the husband only held the present suit 
against the daughter is barred. Plaintiff should 
join all the persons in possession of tbe property 
which be olaims. (Martineau and Harrison, 

JJ.) Maula Baksh v. MT. J1VI. 

1923 Lah. 896. 

-0. 2, R. 2—Suit for possession—Sub¬ 
sequent suit for redemption—No bar. 

If a purchaser in exeoution of a mortgage 
deoree fails in his suit for possession be is not 
debarred from bringing a suit separately for 
redemption or any other relief. (Sadasita 
Aiyar and Tyabji, JJ.) ELKUR RAMCHAND- 
RIAH V. CHAVVA PAPANNA. 

21 I.C. 42 = (1918) M.W.N. 646. 

-0. 2, R. 2 —Suit for possession—Prior 

suit for cancellation. 

Wherein a suit for cancellation of a deed, 
possession is not prayed for and no leave is 
taken to file a separate suit therefor, a subse¬ 
quent suit for possession is barred by 0. 2, R. 2, 
sub-rule 3 of the C. P- C. (Maung Kin, J.) 
MAUNG ON GAING v. MAON BIN. 

83 1 0. 139 = 9 Bur. L.T. 93. 

Tort. 

-0. 2, R. 2 —Tort—Causes of aefion— 

Same set of facts. 

The same set of faots oannot give ground 
for two aotions (i. e.) for » tort and a con¬ 
spiracy to oause damage. The one exoludes 
the other. iWoodroffe, Coxe and Chatterjee, 
JJ.) D. Weston v. Peary Mohun Das. 

40 Cal. 898 = 23 1.0. 29 = 18 C.W.N. 185. 

Waiver. 

-0. 2, R. 2—Waiver—Effect of. 

A oourt is not bound to take up proprio motu 
the question of a bar to a suit under 0. 2, R. 2, 
0. P. C. Tbe rule is a provision in favour of 
the defendant, whioh he may waive. IChevi s 
and Shadi Lai, JJ.) GOPAL Das v. GHULAM 
MOHY-UD-DIN. 23 P.L.R. 1915 = 

27 I.C. 679 = 237 P.W.R. 1918. 

Withdrawal of Suit. 

-0. 2, R. 2, and 0. 23, R. 1 -With¬ 
drawal of suit —Fresh suif operates as bar. 

Where plfis. first sued toe their shares in 
tbe moveable property of a deoeated collateral 
and then separately sued for their shares in 
bis immoveable property and the Court allow¬ 
ed them to withdraw their suits for moveable 
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0. P. CODE (Y of 1908), 0. 2, R. 2-Witb- 
drawal of Sait. 


property with permission to bring fresh suits 
under O. 23, R. 1, held, that the suits for 
immoveable property were not barred by R. 2 
of O. 2 , as the effeot of the permission under 
O. 23 was that suah suits were oonoeived to 
have been not instituted. (Scott-Smith and 
Broadway, JJ.) GHULAM MUHAMMAD KhaN 
v. NUR Khan. 63 P.R. 1917 = 41 I.C. 897 = 

103 P.W.R, 1917. 

-0, 2, R. 2 — Withdrawal of suit — 

Santhal Paraganae Settlement Regulation, III 
of 1^12—Jurisdiction of Civil Court. 

One S had two wives B and N. By B he had 
one son and one daughter both of whom 
predeceased their father. By N he had a son 
H. N predeoeased S but B survived him. S died 
in 1900 when H was 5 or 6 years old. After 
the death of B, the Battlement Offioer entered 
the name of B and H in the Reoord of Rights. 
In 1909 a guardian for H was appointed 
when B averred that the half share entered 
in her name was her own. In 1911 H sued B 
for declaration of his right to the whole 
property alleging fraud on the part of B in 
having got the property entered as their 
joint property. B defended on the ground of 
Reoord of Rights and impugned the legiti¬ 
macy of H. In April 1911, the suit was dis¬ 
missed on the ground that 8 . 11 of Regn. Ill 
of 1872 barred the jurisdiction of the Civil 
Court in the case. In June an appeal to the 
Diet. Judge was dismissed on the same ground. 
H then preferred a Beoond Appeal. In the mean* 
time H 6 Ued for temporary partition on 15th 
Aug. 1911. B resisted on the ground that the 
suit lands belonged to her father from whom 
she inherited them after her brother. In 
Nov. 1911 H’s suit was decreed and the pro¬ 
perty was partitioned in 1912. About the 24th 
Aug. 1913 B died and two sods of her daughter 
were impleaded in the Second Appeal. On the 
26th Aug, 1914 H withdrew and in 1918 sued 
the grandsons for declaration and possession 
of half the property. The deffcs. contended 
that the suit was barred by o. 2 R. 2 and 
also 8. 11 of Regn. Ill of 1872. Held, by (F.B.j 
(Mullicl: J. cZtss.). that the suit was not barred. 
(Miller, C. J., Mullick and Bucknill, JJ.) 
Hare Krishna ben v. Umesh Chandra 
DUTT, 2 Pat. L.T. 328 = 

3 U.P.L.R. (Pat.) 37 = 62 I.C. 962 = 
6 Pat. L.J. 373 = (1921) Pat. 209 (F.B.). 

- O. 2, R. 3 —Joinder of causes of action 

—Suit by landlord against different tenants in 
possession of separate holdings—Irregularity — 
Waiver—C. P. Code, S. 99. 


Where a landlord sued to ejeot several 
tenants in possession of different parcels of land, 
making them all defts. in one and the same 
suit, and the litigation was conducted as though 
the defta. were a community with oommon 
interests, the procedure though highly irregular 
nevertheless prevents the landlord from objecting 
to the use of evidenoe given in the ease of 
some tenants as evidenoe in favour of all the 


0. P. CODE (Y of 1908), 0, 2, R 3. 

defts. ( Sir Lawrence Jenkins.) 8 ETURATNAM 
aiyar V. Venkatachala goundan. 

43 Had, 367 = 47 I.A. 76 = 
(1920) M.W.N. 61 = 27 H L.T. 102 = 
86 I.C. 117 = 11 L.W. 399 = 38 M.L.J. 476 = 
18 A.L.J. 707 = 32 Bom. L.R. 878 = 

28 C.WN. 485 = (P.C.). 

[On appeal from 24 M.L J 571 = 20 I.C. 374 = 
13 M.L.T. 430 = (1913) M.W.N. 484.] 

-O. 2, R. 3 —Joinder of causes of action. 

Two reliefs i.e . for setting aside an order of 
the exeoution Court and for a declaration that 
property could be attached in execution of the 
decree, oan be joined in the same suit, the 
parties being the same. (Stuart, J.) SHAMBU 
DlYAD SINGH V. ISWAR 8ARAN. 73 I C. 597 = 

1923 A. 306. 

■ —O. 2, Rr. 8 and 4— Joinder of causes of 

action—Declaration of title and mesne profits. 

Where a person sues for a decree declaratory 
of his right to a half share in a oultivatory hold¬ 
ing, he is also entitled to ask for mesne profits. 
The oourb may in granting a declaratory deoree, 
also deoree mesne profits as defined in C.P.C. 
(Banerjee and Wallach, JJ.) GANGA BAHAI 
v. BANSI. 42 All. 64 = 32 I 0. 649 = 

17 A.L J. 993 = 1 U.P.L.R. (H.C.) 129. 

-O. 2, R, 3—Suif to set aside aliena¬ 
tions—Joinder of defts. 

Where an alienor alienates property to vari¬ 
ous alienees on different occasions a suit to 6eb 
aside these alienations oan be brought againEt 
any suoh alienee or all the alienees may be 
made oo-defts. (Batchelor and Hayward, JJ.) 
BONU KHUSHAL Khadake v. BAHINIBAI 
Krishna. 

40 Bora. 331 = 33 1.0. 930 = 18 Bom. L.R. 43. 

-;—O. 2, R. 3— Joinder of causes of action 

—Claims under several contracts. 

A oause of aotion might inolude claims upon 

several oontraot9 provided they form pact of a 

continuous oouree of dealing. ( Jenkins . C. J. and 
Woodroffe , J.) MANDAL AND Co v. FAZUD 
EIiLAJIE. 281.0, 209 = 41 Cal. 823. 

0* 2, Rr. 3 and 4 —Joinder of causes 
of action—Ejectment suit —" Deft.’s ” possession 

ol—Different plots under different rights—Title 
of plaintiff. 

The cause of aotion of a plaintiff suing iu 
ejeotment cannot be affected by the title under 
whioh the deft, professes to hold possession# 
The plaintiff is entitled to olaim recovery of pos- 
session of the land a3 a whole, and not in frag¬ 
ments, and all persons who oppose him, 
whatever bo their rights, are proper parties to 
the suit. (Stephen and Holmwood. JJ.) LAKSHI 
CHARAN 8HAHA v. CHUNI MlAH. 

18 I.C. 8S2. 

. O. 2, R. 3 —Joinder of causes of action 

—Maintenance—Claim. 

A single suit for maintenance brought by 
three persons, a patricide, his wife, and son is 
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C. P. CODE (Y of 1908), 0. 9, R. 8. 

not bad for misjoinder of parties and oanees of 
notion. (Imam, J.) NlLAMADHAL MITRa v. 
JOTINDBaNATH MITRa. 18 1.0.764 = 

17 0 W.N 841. 

- 0. 2, R. 3— Misjoinder — Purchaser 

from Co-sharer—Other co-sharers. 

In a suit for reoovery of possession of strips of 
land on the ground that the deft, wrongfully 
enoroached upon the disputed land, if a pur¬ 
chaser from a co-sharer joina the others as plain¬ 
tiffs, the suit is Dot open to the objection of 
misjoinder of parties or of oauses of notion. 
18 A. 131; 2 C. L. J 602, dist. ( ilookerjee and 
Beachcrcft, JJ.) BBaQWAN Chandra DEY 
v. Dayal HARI Das. 16 1.0. 623. 

- 0.2, R. 3 —Multifariousness -Plaintiffs 

deriving title frcm different sources— One su\t 
for possession. 

Several plaintiffs whose titles are derived 
from different sources, some by purobase aud 
some by inheritance, having between them, the 
entire sixteen annas share in the property of 
which they were dispossessed by defts. and 
against whom they are jointly interested may 
bring one amt against defts. lor possession of 
property. The suit is not multiianoua though 
they allege in the plaint that their cause of 
aotion was a oertam order in oertain Criminal 
proceedings, whioh applied to some plaintiffs 
only as the real oause of aotion is olearly com¬ 
mon to all the plaintiffs from other allegations 
in the plaint. It is reasonably clear what the 
real oause of aotion ie a and that it is oommon to 
all the plfls. 22 C. 933 ; 16 B. 119, rel. upon. 
(Maclean, C. J. andGeidt, J.) GIRAJA Nath 
Ray v. Burendua Nath Ray. 

16 1.0. 94 = 16 C.L J. 1. 

- 0. 2, R. 3— Pre-emption — Joinder of 

several causes of action against vendee—If 
alloioed. 

A suit for pre-emption is against the vendee, 
the vendors being only pro forma defendants. 
A plaintiff pre-emptor can bring a single suit 
for pre-emption against the same vendee with 
respeot to four different sales. (Abdul Raoof. J.) 
PaIRA Ram v KESHO Nath. 73 1 0.892 = 

1924 Lah. 166. 

- 0. 2, R. 8—Sam* transaction—Agree¬ 
ments to refer to arbitration. 

Where enoh of three distinot agreements 
between the same parties and relating to all 
intents and purposes, to oue transaction con¬ 
tained a provision to refer to arbitration, the 
plff, may ask the Court in one application to 
take aotion with respeot to all the agreements. 
(Rattigan, J.) DREYFUS AND 00. v. Gub- 
DITTA MAL, 70 P.W.R. 1911 = 

85 P.L.R. 1911 = 9 I C. 08B- 

38 P R. 1911. 

- 0. 2, R. 8— Specific performance — 

Suit for—Claim lor possession— Vendor’s mort¬ 
gagee—Dismissal for misjoinder, bad, 

A olaim for possession oan be joined to a 
claim for speoifio performance of a oontraot 


0. P. CODE (Y of 1908), 0. 2, R. 3. 

for sale of immoveable property against the 
vendor but not a olaim for possession against 
the usufruotuary mortgagee of the vendor. 
The suit ought not to be dismissed for suob 
misjoinder, but so muoh of the suit as asks for 
speoifio performance must be allowed to be 
preoeoded with. (Wallis, C.J. and Seshagiri 
Aiyar, J.) appala Naidu v. Changalaval 

JOGIBAJU. 32 l ‘ C, P«r 

(19161 1 M.W.N. 77. 


-0. 2, R. 3 —Joinder of causes of action. 

A suit by a Malabar stanom whose right to 
the office of stani arose in 1903, for a declara¬ 
tion that previous sfani was net validly 
appointed in 1895, and for possession of the 
property is net bad ior misjoinder of causes of 
aotion as the former relief is only ancillary to 
the latter main relief. (Aylini 7 and Seshagiri 
Aiyar. JJ.) PATINHAR KURNI v . KAMan 
VaRHA. 24 1,0. 819 = 28 M.L J. 669. 


-0. 2, R. 3— Joinder of plaintiffs — 

Same defendant — Different reliefs claimed 
against him. 

A plaint presented by two or more plffs. 
claiming different reliefs agaiDSt the deft, ie 
not improperly framed nor is it bad for mis¬ 
joinder of oauses ol action. (Sadasiva Aiyar, 
J.) KANAGAMMAL v. Panohapakesa Oda- 
Yar. 26M.L.J 343 = 23 I.C. 82 = 

(1914) M.W.N. 827. 

-0. 2, R. 3 —Joinder of causes of 

action—Original contract—Novation. 

A claim on an original oontract can be joined 
with a olaim on a substituted contract in the 
alternative. ( Siangan, A.J.C.) NaTHUSA t>. 
PHULCHANDSA. 14 I.C. 399 = 

8 N.L.R. 7. 

-0. 2, R. 3 —Joinder of claims—Claim 

for share of profits and arrears of revenue. 

A plff. is entitled to join a olaim for a share 
of profits a 9 00 sharer with a olaim for arrears 
of revenue, oto., as lambardar in one ouit. 
8 . 108 of the Oudh Rent Aot does not make 
thi9 improper or unlawful and under 0. 2, 
R. 3, read with 8 - 196 of the Oudh Rent Aot, 
two oauses of aotion oan be joined in one suit. 
(Ashworth, A.J.O.) BHIM 8 HANKAR DATTt). 

Kedar Nath. 22 O.c. 188= 

S3 I.C. 486 = 1 U P.L.R. 'J O ) 39. 

-0. 2, R. 8 — Joinder of causes of action 

—Alternative relief. 

A party may join two or more alternative 
olaims ior relief based on inconsistent allega¬ 
tions but is not bound to do so unless such 
joinder is possible without confusion or 
embarrassment, and without impleading others 
as parties. (Stuart, J. C. and Kanhaiya Lai, 
A.J.O ) 8 URAJ Bikbam Singh v. chandba- 
BHAN SINGH. 17 I 0- 33*. 

-0. 2, Rp. 3, 6 —Sail for rescission of 

contract and return of earnest money—Specific 
performance can be claimed in the alternative. 
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0. P. CODE (V of 1908), 0. 2, R. 3. 

Rc. 3 to 6 of O. 2 allow a plaintiff to unite 
in the same suit several oauses of action 
against the same defendant and to order sepa¬ 
rate trials if necessary. The Court oan in a 
suit for rescission of oontract and return of 
earnest money also try an alternative olaim 
for specific performanoe arising out of the same 
faots. The scope and effect of the Judicature 
Act pointed out. (Das and Macphtrson , JJ.) 
Ghandrika Pbasad v, Hira Lal. 

(1928) Pat. 837 = 78 I.C. 433 = 3 Pat. L T. 49 = 

2 Pat. L B. 82 = 1924 P. 280. 

-0. 2, R. 3— Multifariousness—Test of. 

The question of raultifariousness oan only be 
deoided on an allegation made in the plaint. 
The test is to see whether there is a oommon 
question to be tried between the parties on the 
faots disclosed in the plaint. 46 Gal. 111. ref. 
A suit for the recovery of a sum of money on 
the basis of two rokkas with an allegation that 
all the defts. were benefited by the loan, 
although one of the rokkas was executed by 
two and the other hy one only of the several 
defts., is not bad for multifariousnesB. (Das 
and Adami, JJ.) ISWAR DAS MARWABI v. 

raghcnandan Mahton. 51 I.C. 009 

--0. 2, R. 8 —Joinder of causes of action 

—Suit by several plaintiffs against on* defend¬ 
ant. 

In a suit for declaration by several tenants 
against one landlord, that their holdings were 
fixed rate and that the deareea obtained by the 
landlord against them for real were inoper¬ 
ative, there are as many oauses of aotion as 
there are holdings and decrees. (Roe, J.) 

Chethru Mahton v. Mohammad Karim 
Nawab. BO 1.0. 328 = 4 Pat. L.J. 297. 

- -0. 2, R, 3 —Misjoinder of defendants 

—Effect. 

A good test to see whether two suits filed 
separately ought to have been filed together is 
to see if they could have been filed as one with¬ 
out a misjoinder of defendants. ( Duckworth 

and Po Ban, JJ.) Standard Electric and 
Motor Works v. Picture Palace 

2 Bur. LJ. 218 = 76 1 C. 791 = 
1 Rang. 882=1924 Rang. 161. 

-- -0. 2, R. 3 —Suit for inJisrilance— 

Different persons in possession of different por¬ 
tions of the estate i 

In a suit by an heir for a share in an estate all 
the persons in possessions of different portions 
of the estate oannot be joined as defts unless 
they are in possession by virtue of the same 
transaction or the same series of transactions. 
Uader O. 2, R. 9, a plff. oannot join in the 
same suit several causes of action against 
several defts. unless they are all jointly 
interested io> eaota separate cause of action. 

(Fou*0, J.) W. Dharc. Htoon May. 

32 I.C. 927 = 12 Bur.L.T. 106. 

———0. 2, Rf. 3 sod 8 —Representative 
capacity — Sows •person — Claims different— 

. Joinder oft 
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A person sued in different capacities is not 
the same defendant but a separate person 
in respect of each oapaoity. Claims against 
different estates oannot be joined in one suit 
merely beoause all suoh estates are represented 
by the same person, unless they are bised on 
the same instrument affecting plaintiff’s rights 
against all tbe estates. (Young, J.) ARIFF v. 
Rahmat Bee. 80 I C 828 = 

11 Bap. L.T. 222. 

-0. 2, Rp. 3 and 7 —Joinder of causes 

of action—Suit for accounts and recovery of 
properties from some of the partners and 
strangers. 

A suit for declaration that the sale of a 
partnership is fraudulent, and null and void as 
against the plaintiff and for reoovery of the 
assets from the purchasers and for an aooount 
of the partnership from the other partners is 
bad for misjoinder. ( Hayward, J. C. and 
Crouch, A. J. G.) Gulrajmal v Pamanmal. 

27 1.0. 844 = 8 8 L R. 69. 

-0. 2, R 3 (ll— Joinder of causes of 

action — Same defts.—Joined in one suit. 

Though the plffs. satisfied two different olaims 
against themselves and the deft, separately, on 
two different occasions, the oauses of aotion, 
whioh were different coaid be joined in one 
suit for contribution. (N. R . Chatterjee and 
Duval, JJ.) Maharaja Birendra Kishore 
Manikya Bahadur v. Padma locban 
Manikya. 81 1.0.826. 

- 0. 2. R. 8 (1) and (2)—Joinder of 

causes of action — Jurisdiction. 

The plff. sued in one suit on three pro-notes, 
the olaim in ra»paeb of each of whioh was less 
than Rs. 500. Held, that under O 2. R 3 a plff. 
otn combine in one suit against a deft, several 
causes of aotion and aeoording to the aggregate 
value of the oauses of aotion comprised in this 
suit, it was not oognisable by a Court of 
Small Causes but by a Subordinate Judge. 
(Shah Dm and Le Rossignol, J J ) CHIRAGH 
Din v. Bhagwandas. 100 P R 1918= 

82 I.C. 40-189 PW.R. 1918. 

— —“0. 2, R. %—Misjoinder of causes of 
action. 

A person who basis hi** olaim on bis father’s 
title denying his mother’s right to gift away 
the property, oannot join in the same aotion, 
his claim as the heir of his daughter on the 
allegation that she got a good title from her 
grandmother. (Scoff, C.J. and Batchelor, J ) 
ABDUL ALI v. MlAKHAN. 83 Bom. 297 = 

10 I C. 890 = 13 Bom. L.R. 288. 

0. 2, Rp. 4 and 8 —Immoveable pro¬ 
perly—Mortgage. 

Where one of the properties olairned in the 
suit is a mortgage-decree, the suit is not one to 
recover immoveable property or to obtain a 
declaration i Q raspeot of immoveable property 
wnhin Rr. 4 and 5. [Mookerjee and Carnduff, 
JJ.) Gora Ohand v. Basanta Kumar. 

121.0, 664-14Q.L.J. 388. 
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'■■■!■ .0. 2, B. 4 (ef—Seepe of. 

The new olause (c) has been inserted in 
order to avoid the possibility ol mistake and to 
make it olear that there is nothing irregular in 
seeking to reoover in one suit immoveable and 
moveable property it the oauseot aotion is the 
same in both. ( Shah Din and Agntw, JJ.) 
GHAHABIL DASn. Masu. 24a P.L.R. 1913- 
119 P.W.R. 1913 = 207 P.W.R. 1913- 
19 Lfl. 981 = 4 P.R. 1914. 

-0. 2, R. 8 .—Misjoinder—Suit for 

Stridhanam and maintenance by Hindu widow . 

A suit by a Hindu widow against the survi¬ 
ving oo-paroeners of her deceased husband to 
reoover Stridhanam illegally detained by 
them and to enforoe her right to maintenance 
• is not bad for misjoinder. (Devar, J.) JANKI 
BAI V BBBINIVA8 GANESH VALSANKAB. 

88 Bom 120 = 201 0 833 = 
18 Bom. L.R. 884. 

■ ■■»■■■ 0. 2, R. 8*— "Estate” Meaning of. 

The word " estate ” means not only the 
"" estate” rightly and properly held by exeoutora 
hut also the “estate ” in its physical sense, so 
that a olaim against an executor as such can 
. be joined with a olaim against him personally 
whan both the olaime arise in calecenoe to tha 
same estate. ( Chatterjee and 8mither, JJ.) 
Nbipendba Nath Roy. » Bibehdba Nath 
. Roy. 41 1.0. 618-21 G.W.H. 930. 

—-0. 2, R. 8—' Arises with reference to ’ 

—Conafrucfion— Partnership between plaintiff's 
father and defendant—Subsequent partnership 
. between plaintiff and defendant with old assets 
—Plaintiff obtaining letters of administration 
to his father's estate— Suit by plaintiff to recover 
father's share in the first partnership and his 
own share in the second — Not bad fowns joinder, 
Plaintiff’s father who was divided from the 
plaintiff was carrying on a business in partner¬ 
ship with the first defendant wbiob lasted 

■ tti! the plaintiff’s fathet’a death. Subsequent 
• to tha plaintiff's fathet’a death the plaintiff 

and the firBt defendant oarried on business 
with the old. partnership assets the plaintiff 
subsequently obtained letters of adminie 
tration to bis father’s estate. He as adminis¬ 
trator brought the present suit for the 
aooounts of the partnership between his father 
and the first defendant. He also olaimed in 
the same suit hie share in the partnership ha- 
tween himself aod tho first defendant, 8poh 
a. suit does, not offend the provisions of 0. 7, 
R. 5, C.P. CTode, and it oomea within the ex- 
oaption speoifiadin tha rule as the plaintiffeper- 

■ tonal atom in oespeot of the partnership with 
himself “arises with referenoe to tha estate hi 
respect of which be is suing as administrator”. 
The words “ arisos with referenoe to ” in the 
exception to 0. 2, R. 5 are very general and 
cover a oase where the plaintiff’s personal olaim 
can only oe determined after oaloulatiog the 
amount dqe to him as administrator. Tha 
expression “ arises with reference to ” should 

< not be road as being equivalent only to " arises 
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against or on behalf of.” Tredegar v. Roberts, 
(1914) 1 K. B. 283 diet. lOldfi’ld and 
Venkatasubba Rao, JJ.) ABUNACHELLAM 
CHBTTIAR v. ARONACBELLAM CHETTlAR. 

43 M L.J. 218-16 L.W. 178 = 
(1922) K.W.N. IBS — 69 I C. 966 = 

1022 Had. 486. 

-0. 2, R. 5—Executor— Money—Attach¬ 
ment. 

It is oontrary to the principle of 0. 2. R. 5 
to attaoh money in the hands of an executor, 
administrator, or heir as such, in execution of 
a decree against them personally, though the 
exeoutor is a legatee and the money in bis 
handa is due to him personally as legatee. The 
right course is to attaoh the right, title and 
interest of the legatee, and che exeoutor may 
ba restrained from reoaiving in hie personal 
oapaaity, any portion ol the mouey in hie 
bands as exeoutor and from dealing with it 
otherwise than in his representative capacity. 
{Young, J.) K. HILL »."M. M. GREENBERG. 

88 1.0. 863 = 9 Bar. L T. 226. 

-0. 2, R. 8— Separate trials—Causes of 

action not conveniently triable together—Suit 
against executors ol inherited properties and 
trustees of charity—Advooate-General's sanction 
—Finding premature. 

The case contemplated by 0. 2, R. 5 is one 
whera the oauaea of action joined in the same 
suit are essentially different. If faots alleged in 
the plaint arise oat of faots that are common to 
both the oanses of aotion joined in the 6nit, the 
Coart should not exolude one of them on the 
ground that it would not be oonvenient to try 
‘ those two causes ol aotion together. In a suit 
against two olaeaee of defendants firstly, against 
the exeoutors of late husband’s will to account 
for moneys oome to their hands has exeoutora 
and secondly, against the trustees of oertain 
charity established by her husband, under a 
soheme settled by the District Judge on 
a compromise entered into between the exe- 
outers and the then guardian of the minor 
plaintiff, for a declaration that the soheme 
relating to the oharity settled by the Distriot 
Judge was obtained by fraud and was not bind¬ 
ing upon her, the Court excluded the first oause 
of action from the suit and about the second, 
held that that cause ol aotion could not he tried 
without the oonsant of the Advocate General 
which had not been obtained. Held, that the 
order of the Court excluding one of the oauses 
of aotion should he set aside and the order 
of sanction was prematura. ( Fletcher and 
Teunon. JJ.) NANDABANI DABI u. HABICHA- 
BAN GANGOPADYA. 38 I.C. 20. 

——0. 2. R. 6 — Trial Court refusing to 
act under—Appellate Court should not inter¬ 
fere. 

In a oase of a joinder of oauees of aotion, 
where the Trial oourt does not think fit to act 
Under 0. 2, R. 6, it is not proper for the 
appellate oourt to interfere with the discretion. 
(Abdul Raoof, J.) Paiba Ram v. Kbsho 
Nath. 7BI.tr 892-1021 Lah, 186. 
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G. P. CODE (Y of 1908), O. 3. 

-0. 3. 

See also Legal Practitioner. 

- 0. 3, Rr. 1 and 2—Pleader appointed 

by recognised agent of party is a ‘ duly appointed 
pleader ’ and an execution petition signed by 
him only is valid. 

Where a party to a suit authorizes an agent 
by 6 peoial power of attorney to appoint a plea¬ 
der to sign execution petitions, a pleader so 
empowered by the agent, is a “pleader appoint¬ 
ed to act on his (the party’s) behalf,” within 
S. 36 of the C.P. Code of 1882 and the petition 
signed by the pleader but not signed by the 
party is a duly presented petition even if 
neither the agent nor the pleader is a “ recog¬ 
nised agent” within 8 . 37 of the Code of 1882. 
(Lord Atkinson,) THIBUVENGaDaSWAMI 
AlYANGAB V PAVADAI PlLLAI. 

44 Mad 736 = 48 I.A. 884 = 
(1921) M.W.N 532 = 41 M LJ. 648 = 
14 L W. 244 = 30 M.L T. 109 = 
26 O W N. 376 = 24 Bom L.R 606 = 

1922 P.C. 229 (P.C.). 

- 0. 8, R. 1 —Recognised agent—Rights 

of. 

A recognised agent a 9 suoh has no right of 
audience. I Jenkins, C J. and Chalterjee, J.) 
harchand Ray Gobardhan Das v. 
Bengal-nagpub railway Co. 

28 I.O. 838 = 19 G.W.N. 64. 

-0. 3 R. 1— Power of attorney—Vali¬ 
dity—Objection as to, cannot be raised for the 
first time in appeal . 

Where the defendant in the oourt below failed 
to take the objection that a power of attorney 
oonBtitutiDg a recognised agent was not valid, 
he must be deemed to have waived the same. 
The objection oannot be allowed to be raised 
for the first time in appeal. (8coJt-8mith, J) 
Gopal Singh v. Bhaga. 69 1,0. 868 . 

- 0. 8 , Rp. 1, 4 and 0. 20, R. 2—Pre¬ 
sence of pleaders—Presence of pleaders at the 
time ot delivering the judgment is presence of 
parties. 

A judge oannot pronounoe a judgment lor the 
seoond time in presence of parties and if he 
does so he acts without jurisdiction. (Broadway, 
J.) Bhalla v. Fazal Mohammad. 

97 P.L.R. 1920 = 88 l.C 143 = 

82 P.W.R. 1920, 

-0. 3, Rp. land 2 and 0. 41, R. 1— 

Formalities of—Power signed by party or his 
agent—Subsequent signing—Agent. 

An appeal was presented by a pleader whose 
power of attorney was not signed by the appel¬ 
lant or his agent till after limitation bad 
expired. Held, the omission to sign the power 
of attorney was an oversight and the subse¬ 
quent signing cared the defeot. The appeal 
was held to be properly presented. 22 A. 56 ; 
40 A. 147 ; 36 A. 46, Ref. (Chevis, O.O.J.) 
Khaira v. MATHU. 

88 1.0. 990 = 2 0,P.L.R. 88 . 


C. P. CODE (Y of 1908), 0. 3, R. 2. 

-— 0. 8, R. 1 and 0.16 —Party desiring to 

examine his opponent as a witness — Procedure. 

Where one party desires the presenoe of the 
opposite party in court for the purpose of 
examining him as a witness the proper proce¬ 
dure to adopt is the one under O. 16 and 
□ot the one under the proviso to 0.3, R. 1, O.P. 
Code. ( Krishnan, J.) Ayya Nadan t>. 
Thanammal. 27 M.L.T. 171 = 

(1920) M.W.N. 241 = 35 l.C. 948 = 

11 L.W. 289. 

-0. 8, R. 1 and 0. 9, R, 12 —Power of 

court— Ex-parte decree — Failure of parly to 
appear. 

A oourt has power to direct a party in person 
under 0. 3, R. 1 and on his failure to appear 
he may be deolared ex-parte under 0. 3, R. 12 
though his vakil may bs present in Court. 23 
B.3l6. dies. (Sada&iv a Aiyar and Bake well, 
JJ.) VAIKUNTHAMMAL V. VILIAMMAL. 

41 Mad. 296 = 6 L. W 337 = 41 I C. 719 = 

(1917) M.W.N. 743. 

-0. 8, R. 1 and 0. 41, R. 1— Appeal — 

Presentation by pleader without vakalat. 

A petition of appeal presented without a 
‘ Vakalatnama’ has not beeu legally presented 
at all. (Roe and Ooutts, JJ.) 8HAIK PALAT v. 
8ARWAN 8AHTJ. 35 l.C. 271. 

-O. 3, R. 1 and 0. 9, R. 9 —Appearance 

by pleader. 

A decree dismissing a suit in the presenoe of 
the pleaders of a party is not within O. 9, R. 3 
as there is no default of appearance. The per¬ 
sonal appearance of the party is not neoessaiy. 
(Mulliek and Thornhill, JJ.) MOWAR BAGHU- 
BAB SINGH t>. GOURI CHABAN SINGH. 

46 I.O. 492. 

-0. 3, R. 1 —Recognised agent. 

An agent authorised to eoter appearances in 
suits can sign the amended plaint where the suit 
is filed by the prinoipal. (Ormond and Parlelt, 
JJ.) P. R. N. PALANIAPPA CHETTY V. P. M. 
R. M. Firm. 23 l.C. 138 = 7 Bar. L T. 199. 

- 0. 3, R. 1— Pleader—Power of — Arbi¬ 

tration—Reference. 

Under the new C. P. C. a pleader duly 
appointed to aot for a party can make any 
application including an application for a 
reference to arbitration. 14 Bom. 455, dias. 
(Pratt, J.C, and Body, A.J.O.) 8RIKISHEN v, 

relumal Pariomal. 

34 I.O. 848 = 9 S.L.R. 183. 

-0. 3, R. 2— Power of attorney—Special 
power—Suit filed bp Mukhtear—Irregularity 
Immaterial defect—C. P. Code, 8 . 99. 

Plff. instituted a suit for reoovery of posses¬ 
sion of land from defendants and the plaint was 
filed by a Mukhtear holding a speoial power of 
attorney from plff, and not a general power of 
attorney as required by O. 3, R. 2 (a) as 
amended by the Roles made by the High Court 
of Bombay. The defendants objeoted that the 
suit was not properly instituted but the courts 
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below overruled the plea and deoreed the suit. 
Held on second appeal, that the irregularity, if 
any, was oured by 8 . 99, 0. P. Code, and that 
the deoree of the oourt below should be 
affirmed. (1886) P. J. 63. foil. (Shah, A.C.J. 1 
and Crump, J.l GANAPATHY Nana Powar 
o JIVANABAI. 24 Bora. L.R. 1802 = 

76 1 0. 34 = 47 B. 227 = 1923 Bom. 44 (1). 

-0. 8, R. 2 —Power of attorney--General 

and special—Rule of the Bombay High Court, 

A power of attorney provided as follows : 

“ I have constituted and appointed the above- 
named person my true and lawful attorney in 
this matter, to reoovor all moneys due to me 
in respeot of the principal and interest of the 
aforesaid mortgage bond by suing on my behalf 
in a Civil Court or by ooming to an amioable 
settlement and to do all euoh aots in this one 
matter as I, if present, would have dene or 
oould have done or would have been per¬ 
mitted to do or would have been called upon 
to do.” Held, that it was a speoial power of 
attorney, as the agent’s authority did not 
extend to any olass of business or employment, 
but wa 9 limited to the doing of all neoessary 
aots to aohieve one particular purpose, the 
realisation of the debt. ( Batchelor , A.C.J. 
and Shah, J.) Vabadaji v. Ohandrappa. 

41 Bom 40=36 I.C. 808 = 
18 Bom. L R. 821. 

■ -0. 8, R. 2 —General power of attorney 
—Execution—Application in accordance w ; th 
law—Continuation of document. 

A power of attorney authorising An agent to 
do all aots relating to the exeoution of the 
deoree in favour of the prinoipal is a general 
power of attorney, and an application by the 
agent for an exeoution is an application in 
aooordanoe with law, for purposes of limitation. 
The legal nature of the dooument must be 
ascertained from the contents and not from the 
stamp affixed to it. (Benson and Sundara Aiyar, 
JJ.) Venkatrama AIYARv. Nabsino RAO. 

88 Mad 134 = (1913) M W N. 72 = 
18 M.L.T. 114 = 18 1.0. 188 = 

24 M.L.J. 180. 

-0. 3, R. 2 —Power of attorney—Exe¬ 
cution, actual proof—When necessary to call 
for, 

An agent who holds a power of attorney 
should be allowed to appear and aot under 
0. 3, R. 2, O.P.O., and it is not neoessary to 
oall for proof of exeoution of the power unless 
its genuineness is suspeoted, under 8. 85 of the 
Evidenoe Aot. {Kanhaiya Lai, A.J.C) Habib 
UN NI8BAV. MUBHABAP ALI. 

33 1.0. 681 = 18 0 0. 372. 

—0. 3, R, 2 (a)— Bombay High Court 
Rules—Scope of—Person holding general power 
of attorney can act, 

0, 3, R. 2, Cl. (a) as altered by the rule 
made by Bombay High Court enables a person 
holding a general power of attorney from a party 
not resident within the looal limits of the juris- 
diotion of the oourt within whioh limits the 

Vol, II—7 
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appearaooe is made, authorizing him to appear 
and aot on behalf of the party, to so appear 
and act- [Shah and Crump, JJ.) AOHUT 

SITARAM V. TARAOHAND. 

72 1.0. 1003 = 1923 Bom. 41 (1). 

- 0.3, R. 4— Vakalatnamah— Pleader's 

name - Omission of. 

Where iu a vakalatnamah the pleader’s name 
has been omitted by oversight there is no due 
appointment of the pleader and the appeal is 
not on that aooount, properly presented. This 
objeotion oan be taken at any 9tage of the oase. 
(Richards, C.J. and Banerjee, J.) MUHAMMAD 
ali Khan v. Jasram. 

36 All. 46 = 23 l.C. 464 = 11 A L.J. 1016. 

-0. 3, R. 4— Duties of pleader- When 

terminate. 

Per Sanderson, C. J.— Uoless and until the 
oonditiens speoified in 0. 3, R. 4, C.P. Code, 
are complied with, the duties and obligations 
of the pleader will remain. Per Mookerjee, J..' 

A pleader mu 9 t be duly appointed before 
he oan appear, aot and plead in a case. 
(Sanderson, C.J., Woodroffe and Mookerjee, JJ.) 
EMPEROR t>. RAJANI KaNTA BOSE. 

49 Cal. 732 = 38 O.L J. 866 = 28 C.W.N. 389 = 
71 I.C. 81 = 24 Or. L.J. 33 = 1922 Oal. 818. 

-0. 3. R. 4— Execution filed by pleader, 

whose name is not contained in the vakalatna¬ 
mah, validity of. 

Inadvertent omission from the body of 
vakalatnamah of a pleader’s name is a mere 
error whioh might be rectified by permitting 
the party to put the name. (Chitty and 
Beachcroft, JJ.) MAKFOZUL HUQ v. Maz- 
HORUL HUQ. 41 I.C. 688 . 

-0, 3, R. 4—Vakalatnamah- Accept- 

anoe. 

A mere verbal aooeptanoe of a vakalatnamah 
is not suffioient. (Carnduff and Richardson, 
JJ.) In the matter of JOEGSH CHANDRA 
GUPTA. 33 1.0. 831= 17 Or L J. 1918 = 

20 C.W.N. 283. 

--0. 3. R. 4—Vakalatnamah— Accept¬ 
ance of. 

Aooeptanoe of Vakalatnamah need not be in 
writing, (Chatterjee and Beachcroft, JJ.) 
Mohesh Chandra addy u. panohu 
MUDALI. 48 Cal. 884 = 32 I.C. 398 = 

23 0 L.J. 297 = 20 C.W.N. 287. 
[But Bee Contra 33 I C. 881 = 

20 C.W.N, 288.] 

-0. 3, R. Power of attorney— Accept¬ 
ance must be in writing. 

(Scott-Smith and Zafar Ali, JJ.) THE FIRM 

Mathra Das v, The Firm Rama Lal. 

1923 Lah. 402. 

-0.3, R. 4— Pleader— Vakalat— Accept¬ 
ance—Omission of pleader’s name in vakalat 
—Effect of—Presentation of plaint, if proper. 

Where a vakalatnama exeouted without the 
pleader’s name appearing upon it is aooepted by 
the partionlar pleader who was engaged by the 
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party and a plaint was presented by that plea¬ 
der. Held that the provisions of O. 3, R. 5 of 
G.P.C. were sufficiently complied jyith and th^t 
the presentation of the plaint was proper. Once 
the party has delivered the vakalatnama to a 
pleader without patting a name ou it he mast 
be deemed to have impliedly authorised the 
pleader to fill up the necessary details and to 
appear for him. Even where a court returns a 
plaint for presentation to a proper court the 
original vakalatnama will continue to be in 
foroe even after the return of the plaint. O. 3, 
R 4 provides that the authorisation must be in 
writing not that it must be in any particular 
form, nor that it must show the pleader’s 
name in the maia body of the document As 
logg as it is a writing whiob stales that the 
party authorises the pleader to act for him and 
is sigued by the party and the pleader, there is 
no relaxation of the provisions of the rule in 
aooepting it. Even if there is any .defect in the 
vakalatnamq. by reason of the omission to men¬ 
tion the name of the particular pleader author¬ 
ised to appear, suoh defects can be cured by 
amendment. (Hallifax, A.J.C.) Maharasb’- 
TBAYA JNAN KOSH MANDAL V. BlJJULAL. 

6 N.L J 1,00 = 71 I.C. 436 = 19 N.L R 36 = 

1 ' 1923 Wag. ‘182. 

-O. 8 , R. 4 —Pleader:—Authority to re¬ 
present client—Return of plaint does not termi¬ 
nate. 

80 fat a 3 the olient is concerned, the appoint¬ 
ment of a pleader is not determined until all 
proceedings in the suit are endod. The return 
of a plaint for presentation to the proper court 
doep not put an end to the authority of thp pl$^~ 
d^r and if the plaint is presented to the proper 
court on the same day the pleader can aot ia 
the case. ( Hallifax . A.J.C.) DEBI Lal v. 
KbishnajI. 07 1.0. 293 = 3 N.L J. 263 = 

1922 Nag. 126. 

" O. 3, R. 4 —Vakalatnamah — Pleader's 
name—Omission of. 


0. P. CODE (? 0 # 1908), O 3, *. f. 

-O. 3. B. 4—Vakalatnama —One person 

signing for another . 

The rules as regards appointing pleaders are 
salutary and atriot rules made with a view to 
prevent Jraud. But in a oase where no fraud 
has been committed and one person signs for 
another with the full knowledge and acquies¬ 
cence of the latter, the irregularity ia a formal 
one not affeoting the merits of the oase aud is 
cured by 8 . 99, Q. 'P. Code, ( Milter , C J. and 
Kulwant Sahay, J.) Banwari Rai v. 
Chethbu Lal RAI. 2 Pat L.R. 174 = 

74 I C. 1033 = 1924 P. 114. 

-0. 3, R. 4— -Appointment of pleaders 

and advocates—Evasion of law. 

An unqualified person oannot practise as an 
advocato under oover of speoial powers of 
attorney from the parties. (Shaw, J.C.) Nqa 
NYON u. NQA PO. GO, 23 J.C 163 = 

7 Bur. L T. 206. 

. ■ ■—0. 8 , R. 4 (1)— Pleader — Appointment 

— Vakalat can be accep ted even after filing in 
Court 

Where a pleader’s name appears in a vakalat 
he is competent to sigQ and aooept the vakalat 
even though it has already been aooepted and 
filed in Court by another pleaier also retained 
by the party. The Court has no power to re¬ 
fuse permission to the pleader whose name 
appears on the vakalat to sigu it and appear 
for the party. R. 46 if) of Oh/XI ofthe Qpao- 
rai Rules and Ciroular Orders provides for a 
vakilanamah already filed iu Court beiDg sub¬ 
sequently accepted by a pleader or vakil whose 
name appears in the vakalatnamah at the time 
when it was filed. All that is necessary is that 
there should be an endorsement of acceptance 
in proof of aooeptanoe 6 C.W.N. 816; 20 O.W.N. 
2S3; 20 C.W.N, 287, Ref. (Jwala Prasad, J.) 
Kunj Behabi Singh v. Bheodahin pan- 
DEY. 3 Pat. L T. 447 = 68 I C 859 = 

1932 Pat. 804. 


^ party delivered a vakalatnama, to a 
pleader duly signed by him but omitted the 
nag)? of the pleader in the body qf the vakalat • 
namah: Held, the pleader had implied authority 
to fill in the details. If the pleader simul¬ 
taneously accepted th 8 vakalatnamah and 
ajgqel his nam? in token of ^oooptanoe. tfois 
was sufficient compliance with la\y.' If i n 
apoh a oase’the pleader presented an appeal, the 
ormgsion of his name In the body of the 
vakalatnamah would not invalidate the presen¬ 
tation ‘ of the aipoal. ( Miltra , A. J. C.) 
Mussammat Masombi v. DONGAR 8 INGH. 

63 I.C. 415. 

-0. 8 . R. 4 —Pleader not duly appointed. 

A pleadep whose name does not appear 
though by oversight in the vakalatnamah, is 
not duly appointed, and an'appeal present¬ 
ed by suoh a pleader, is not properly presented 
in spite of there being no objsotion on this 
ground till a late stage of the case. ( Stanyon 
A. J. 0.) Danoo Lal v. Baji, 37 l.c. 108=' 

12 N.L.R. 189. 


,..?• 3* B. 4 (2)—Appointment of pleader 

by guardian ad litem —Seppe of. 

A guardian ad litem can appoint a vakil 
for the minor party and suoh appointment con- 
tinues till the minor'dies or till it is rescinded 
in writing with the Court’s permission, Tbe 
word ‘olient’ in the rule means the minor and 
not the guardian. The client’s attaining tbe 
majority does not determine the authority of 
the vakil. (Ayling and Sadasiva Aiyar, JJ.) 

Enuga Sundar Rama v. Bezwada pat- 
tabhi Rama Reddi. 

(1917) M.W.N. 493 = 42 I.C. 421 = 

6 L.W. 272. 

n V 7 ®*®, 4 (2) — Pleader's authority— 

Determination of. * ~ 


After a pleader has once been appointed by 
a party, his employment cannot be determined 
except ( 1 ) by a writing signed by the olient or 
the pleader and filed in court with the leave of 
the court or (2) by the termination of the pro¬ 
ceedings in the suit In miscellaneous pro¬ 
ceedings arising out of a suit, a pleader ia 
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entitled to $ot on the authority of a Vakalat- 
nantoh qbtainea'by him \fi the principal suit. 
A pleader not endorsing his aoceptanoe on the 
Vakalalnamah should not be allowed by the 
Judge to be heard or to aot in any maoner on 
behalf of the party. (C/iomiar, O.J.. and 
Sharfuddin and Chapman, JJ.) In the 

matter of Two Pleaders. 

i Pat. L.W. 488 = 

2 Pat. L.J. 289 = 41 I.C. 328 = 
18 Or. L.J. 808 = 1917 Pat. 217. 


--0. 3, R. 8 —Pleader, position and duty 

of — Power of pleader , hoio determined. 

When a pleader aooepts a oasc it is his; duty 
to attend to hie client’s interest throughout the 
proceedings in the oase unless his appointment 
bq c^tertnin^ with the le^.ve of the Court by a 
writing signed by him or bis client filed in 
Court. tLyle, A. J. C.) 8HE0 8AIK SINGH v. 
AUSAN. 23 O.C. 40 = 9 O.L J. 170 = 

67 I.C. 934 = 1923 Oudh 73. 


-0. 4, R. 1 —Plaint — Vakil patra— 

Signed by plaintiff's servant—Plaintiff should 
be given opportunity to sign. 

A suit cannot be dismissed without notice to 
the plaintiff and an opportunity to him tc sign 
it personally where the plaint when filed was 
signed by the plaintifi’e servant who also 
empowered the pleader though the servant was 
not the recognized plaintiffs agent. (Macleod, 
CJ. and Shah, J). UTTARam v. Thakob 
D/s. 68 1.0. 217 (1) = 23 Bora. L.R. 911. 


— 0.4, R. 1— Presentation of plaint— 
When proper. 

Presentation of plaint to the Beal Ministerial 
Offioet ol the Court is legal and p-oppr, whore 
euoh officers are authorised to ceoeive plaint9. 
(Oldfield and Phillips, JJ.) RADHAKRISHNA 
AIYAR V. 3WAMINATRA AIYAR, 

40 10. 687 = 6 L.W }6. 
[On appeal lee 40 M L.J 229 = 
(1921) M.W.N. 119 = 13 L.W. 321 = 

19A.L.J. 161 (P 0.)] 

ft 


--0. 4, R. 1— Present ition of plaint. 

Presentation of plaint at residence of 
Judge after tbo usuai Court hours is valid. 
(Dhobbey, A. J. 0.) MADHORAO v. MANOHAR- 
LAL. 68 I C. 874 = 1922 Nag. 167. 


-0.4, R. 1— Presentation to clerk —In¬ 
valid—Suit. 

The presentation of a petitioa to the clerk of 
tho Deputy Commissioner’s Court (Oadhi, is 
not a valid presentation. (Lindsay and 
Rafiqne, A. J. (Is.) &4BIB SHAH v. DEBI 
RAX SINGH. 14 10.221. 


--0. 4, R. 1 (1)— Presentation out of 

oflicehours— Whether proper. 

A presentation out of office hours of a plaint 
is not a proper presentation unless oertiQed by 
oourt that very day. (Spckxsiiu MW* 

Spencer, JJ.) APPAyu Pillai u. ameer 
gABIB. 121 I.C. 380. 


C. P. CODE (Y pf !9pj3), 9 . 8 , R. 10 f 

-0. p, R. 1 —Appearance by pleader. 

Appearanoe by pleader instructed oqjy to 
apply for an adjournment is not appearance by 
the party in person or by pleader. (Sankaran 
Nair and Abdur Rahim, JJ.) VENKATA- 
RAM AIYAR V. NATARAJA AIYAR, 

13 M.L.T 140 = 24 M.L.J. 236 = 
18 I.C. 360 = (1913) ty.W N. 165. 

-0. 8 , R. 3 and 8 . 113— Dismissil for 

default on adjourned date—Revision. 

Where a Court fixed the hearing of a suit 
for a particular date and on that date adjourn¬ 
ed thq oase to another date wjthout making 
any order as to the personal appearance of the 
plaintiff and dismissed the suit for default cn 
the adjourned date hr noo-appearauoe of the 
plaintiff, held, in revision that the order dis 
missing the suit for default of prosecution was 
nude without jurisdiction. The habit of Court 
in making parties and witnesses to hang about, 
is most reprehensible. (Knox. J.) HUNDAR 
NATH v MALL!;. 39 All. 476 = 39 1 0.634 = 

13 A,L J. 822. 

—-- 7 O. 5, R- $—§ummo'}$ issued for final 

disposal—Defendant, appearance by-Plaintiff 
not ready with wifnesseg— Procedure. 

Where in a suit, summous were issued for 
fiaal diapoeal arid tho deft’, appeared and denied 
exeputiou and the plff was not ready with 
his witnesses, held, the court should not hav 6 
dismissed tbs suit but should have issued 
summons ouly for settlement of issues and 
giv 3 n an opportunity to produce evidence on 
the issues raised. ( Beaton and Shah, JJ.) 
PULJARAM HARICHAND GUJAR V. BlTARAM 
NARAYAN Kasar. 38 Bora. 377 - 

24 1.0. 669 = 16 Bom L R. 39 

--0. 9, R 9—“ Residence," 

" R 33 idopoe ” is not synonymous with owner¬ 
ship fpr purposes of the service of euiqmops. 

(Mookerjee and Teunon, JJ.) KUMUD Nath v. 
Jatindra Nath. 38 Cal. 394 = 

13 C L.J. 221 = 9 I.C. 189 = 13 C.W.N. 399. 

- 0. 3, R. 10 —Service of summons when 

complete. 

Service of summons is complete when it is 
tendered to the witness, and his refusal to sigu 
the original nukes no diSorenoe. (Kumara- 
swami Sastri, J.l In r,e 8 . K.UPPUSWAM1 
AIYAR. 39 Mad. 561=28 008 = 

2 L.W. 463 = 29 I C. 109 = 17 M.L.T. 398 = 
16 Or. L.J. 477 = (1918) M.W.N. 365. 

- '0. 3, Rr. 10 and 17— Service of sum¬ 
mons—Compliance with formalities, 

A service pf summons by delivery or tender 
of a copy cl the summons to tho deft, is 
oopipleh and no subsequent irregularity of the 
process-server can undo it The maxim quod 
j fieri non debet factum valet will apply. But 
1 whore the aotvice is not personal, the rules of 
j procedure laid down in the C.P.C. should be 
stfiotly ootqplied with. 26 C. 101, appr,; 16 
B. 117* diss. (Slan'yon, A.J.C.) Gopaldas 
GiSDBApiLAL q. ISLU. 46 I.G, 277. 
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-—0. 5, Rr. 10, 16 and 17— Acceptance ot 

summons. 

A deft, without aooepting a oopy of the 
summons tendered by the process-server shut 
himself up in the house. The copy was 
affixed to the door of the house. Deft.’s 
oonduot amounted to a refusal to aooept and 
also to a refusal to acknowledge that the tender 
was made and consequently summons was 
duly eerved by affixture. (Drake-Brockman, 
J.C ) IMDAD HUSSAIN V. PaRESHWAR. 

88 1.0. 545 = 13 N.L.R. 46. 

-O. fl, Rr. 12 and \1—Service—Know¬ 
ledge of defendant—Summons pasted on outer 
door, 

Even if the deft, knows of issue of the writ 
it is not suffioient service, if the summons is 
pasted upon the premises, by the bailiff after 
his having gone over on three separate days to 
the deft.'s plaoe of business and on eaob oooa- 
sion somebody having told the bailiff that the 
deft, was not at that time in the plaoe. 
(Sanderson, C.J., WoodroJJe and Mookerjee,JJ .) 
KA88IM EBRAHIM 8ALEJI V. JOHUBMUL 
Khbmka. 48 Cal. 447 = 34 1.0. 799 = 

23 Q.L J. 183 = 20 O.W N, 173. 

-0. 3, Rr. 12 and 23 — Collector’s 

refusal to serve summons—Defendant residing 
in Amindivi Island—Method of service — Pro¬ 
cedure. 

The mere faot that the Oolleotor refused to 
serve the summons is not a suffioient reason 
for dismissing a^suit. If the deft, at first resid¬ 
ing in British India is at the time of the suit 
residing in the Amindivi Island, the servioe 
should be effected by affixing the summons to 
his last known place of residenoa in British 
India and by registered post. (Kumaraswami 
Sastri, J.) ABDUL KADYA Behari v, 
8HABYODB KUNHI AHMED. 32 1.0. 820. 

-—0. 8, R. 12 —Service—Defendant going 

about from place to place—Place of residence or 
business. 

If a deft, is going about from plaoe to plaoe, 
it is not the duty of the plfi. to be following him 
to all the places to serve the summons. But if 
he has any other plaoe of residence or business, 
tho plfi. should take out summons to that 
plaoe. (Seshagiri Aiyar, J.) Madurathaohi 
V. CHOKALINGA PlLLAl. 23 1.0. 324 = 

(1914) M.W.N. 314. 

-0. 5, Rr. 12 and 20—Pardanashin 

lady, 

Servioe on a pardanashin lady not being 
praotioable, affixing a oopy of summons at her 
residence is suffioient servioe. (Kanhaiya Lai, 

A.J.CJ.) haidabi khanam V. Husnaru 

BEGAM. 87 I.G. 894. 

■ —O. 8, R. 12—Service on Ohela. 

Service of summons on the Chela of a person 
ia not a valid servioe. (Lindsay, J. 0.) 8HEO 

Chaban Das Baba v. Baijnath Bingh. 

57 1.0. 568 = 28 0. 0. 104. 


0. P. CODE (Y of 1908), 0. 8. R. 18. 

-0, 5, Rr. 12,14 and 17—Pardanashin 

lady—8ervice of summons on husband is not 
proper service. 

A pardanashin lady exeouted a power of attor¬ 
ney in favour of her husband but there was no 
power given to accept servioe of summons on her 
behalf. The summons was served on the hus¬ 
band. Held, that there was no proper servioe 
under O. 5, B. 12 as the husband was not an 
agent duly authorised to aooept servioe of sum¬ 
mons. As a pardanashin lady is not able to 
aooept servioe personally, she oomes under the 
expression “oannot be found" under O. 5, Rr. 14 
and 17, and servioe of summons oan be effeoted 
by serving it on aoy adult male member of the 
family, or affixing it on the outer door of the 
house in whiob ibe lady ordinarily resides. 
(Jwala Prasad and Ross, JJ.) Mt. Najmun- 
NIS8A V. JAGMOHAN LALL. 

4 Pat. L.T. 89 = 72 1.0. 910 = 1923 P. 483. 

-0. 5, R. 13 — Service on cousin—No 

attempt to serve personally—Service not proper. 

If it is not shown that suffioient attempt was 
made to personally serve the summons, and if 
it is Dot shown that the person who has been 
described as a cousin of the appellant was a 
person who was sufficiently authorised to 
reoeive the eummoDs, the appeal to set aside an 
ex parte decree must suooeed on the ground of 
non-service of summons. (Woodroffe and Ohose, 
JJ.) Romesh Chandra v. Dubga Chaban. 

70 1.0. 292 = 1922 Gal. 128. 

-0. 5, R. 14 and 0. 9, R. 13— Service 

on brother—No attempt at personal service. 

Where the defendant lived away from his 
brother and the summons was served on hie 
brother without any attempt to serve on the 
defendant personally, the service is bad. 
(Abdur Rahim and Ayling, JJ.) SANKARA 
BHATTA V. SUBRAYA RHATTA. 

(1911) 1 M.W.N. 186 = 9 I 0. 763 = 

9 M.L.T. 358. 

-0. 5. R. 18— Service of summons on 

paternal uncle of defendant. 

A service of summons on the Dabernal unole 
of a deft. liviDg with him ia not suffioient 
unless it is proved to the Court’s satisfaction 
that the deft, oould not be found, unless evid¬ 
ence shows without difficulty sinoe servioe 
must as far as possible be personal. (Rich¬ 
ards, C.J., and Piggott, J.) Makhan DAS t>. 
Mannu Lal. as All. 856 = 21 I.G. 614- 

11 A.L.J. 878. 

-0. 8, R. 18—Mode of service—Service • 

on son when sufficient to bind father—Condi¬ 
tions necessary, 

Servioe on son is not suffioient to bind father 
when it is not proved that the father can not 
be found and the son is not proved to be adult. 

( Mookerjee , A.C.J. and Fletcher, J.) BharaM- 
ohand Guin v. Kanek sabkab. 

26 O.W.N 859 = 68 I.G. 091- 

85 G.L.J, 203. 
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0. P. CODE (Y of 1908), 0.5, R. 5. 

-0. B, Rp. IS, 16, 27 and 28—Service of 

notice—Marine service—Sufficiency of. 

An offioer employed in the Indian Marine 
Bervioe is subjeot to the same rules regarding 
secvioa ot summons as any other person under 
0. 6, Rr. 27 and 28, and a notioe served under 
the provisions of Rr, 15 and 16 i9 a sufficient 
service. (Holmwood and Chapman, JJ.) INTU 
Ml AH V. DHARBUK8H BHUIYAN. 

23 1.0. 380 = 12 Cal. 67. 

-0. B, R. 18 and 0. 80, R. 3- Service 

of summons on Munira. 

In a suit for reoovery of money, the Court 
direoted that notice should be issued to the 
parties and their pleaders and that they should 
attend on a certain date. Instead of serving 
the notioe on the pleader, it was served on the 
plff.’s munim, an agent. In consequence of 
this, the plfl. and his pleader both were absent 
and the suit was dismissed. Held, that the 
order of the oourt, not having been properly 
oomplied with in the matter of giving notioe, 
notice given to the munim was held not to be a 
notioe to the plff. or his pleader and the order 
of dismissal wa9 set aside. (Scott-Smith, J.) 
Firm op Ram Gopal Kanhia Lal v. 
Nabaindas. 43 1.0 932 = 10B P.WR. 1918, 

-0. 3, R. 13— Service on father, 

In defendant’s absenoe his father took the 
summons and made the endorsement that he 
had gone to another plaoe. Held, that summons 
was not only served, no attempt beiDg made 
to make personal Bervioe nor it being shown 
that the defendant was avoiding servioe. 

<Rattigan, J.) Hardyal v. Pig Bant Das. 

188 P.LR. 1911 = 10 1.0. 842 = 

227 P.W R. 1911. 

——0, 3, R. 17—Service of summons by 
post—R. 22 of the Allahabad Rule Committee. 

Bervioe by post or fixiDg to the door, in oase, 
a person cannot bo personally served, is 
prima facie sufficient; but under R. 22 added 
by the Allahabad Rule Committee, to 0. 7, 
O.P.Oi, the Court is bound to direot additional 
servioe by registered post. (Piggott and 
Walsh. JJ.) Mathura Prasad v. Bhoop 
Narayan. 43 All. 411=61 10. 188 = 

19 ALJ. 145. 

-0. 8, Rr, 17 and 19— Affixture—Decla¬ 
ration of service by Court essential. 

Where a summons is fixed to the outer door 
ot a deft, under 0. 5, R. 17, be oannot be said 
to be “ duly served ” until an order under R. 19 
is made by the Oourt, deolariDg that the sum¬ 
mons bad been duly served. Buoh order ought 
to be obtained as soon as possible after the 
return is made by the serving offioer. ( Richards , 
O.J. and Banerji, J.) OHAMPAT SINGH v . 

Mahabib Prasad. 43 1.0. 632, 

■ - 0. 6, R. 17— Service of summons— 

.Mode of. 

The provision! as to servioe of prooess in 
-the Code, most be striotly obierved and 


0. P. CODE (Y of 1908), 0. 8, R. 17. 

wherever it is reasonably possible, personal 
servioe should be made. Therefore, where a 
serving officer found that the respondent was 
away from his house but was expeoted baok in 
a oouple of days, but affixed the summons to 
the door of his house, held, that it was not a 
sufficient servioe. (Richards, O.J. and Banner- 
fee, J.) NATHU V. SARUP 8INGH. 

89 1 0 . 844. 

-0. 8, R. 17— Temporary absence. 

Fixation of summons on door when a person 
is temporarily away and is traoeable, is no 
servioe on him. 24 A. 302, foil. [Bannerji 
and Piggott, JJ.) KUNJ BEHARI LALv. 8ARJU 
PRASAD. 32 l-° 828, 

-0. 8, R, 17— Duty of serving officer— 

Affidavit. 

The servioe of a summons or of a notioe 
upon a person is a very important step and the 
Daw requires that the aotion of the person 
oharged with the servioe should be 6et out in full 
and be supported by an affidavit. Until this is 
done, the summons cannot be taken to have 
been sufficiently served. (Knox and Raflque, 
JJ.) RAM KETI V. CHAJJU. 

20 1.0. 318 = 11 A.L.J. 540. 

-0. 3. Rr. 17, 19 and 23- Service of 

summons—Copy of summons affixed on outer 
door ot wrong house—Declaration of service 
under R. 19. 

A declaration of order of servioe of summons 
under 0. 5, R. 19 oan be made also by a Court 
to whioh it has been sent for servioe, though 
in exceptional oases the Court originally issuing 
the summons oan reopen the question of ser¬ 
vioe. (Knox and Piggott, JJ.) DwarkA Prasad 
v. Brij Mohan Lal. 8 A L.J. 718 = 

11 1.0.89 = 33 All. 649. 

-0. 5, R. il—Service of summons— 

Mode of. 

If a deft, refuses to acoept summons attempt¬ 
ed to be served upon him at a place where he 
does not ordinarily reside, the summoos must 
be served in the house in whioh he ordinarily 
resides, (MooJcerjee and Qreaves, JJ) Braja 
Nath pal v. Surendba Krishna Roy. 

41 10. 181. 

-0. 8, R. 17— Service of summons— 

Enquiries. 

For serving summons upon the deft, proper 
enquiries, and real and substantial effort and 
not perfunotory efforts should be made as to 
when and where the deft, is likely to be found. 
19 C. 201, appr. ( Sanderson, C.J., Woodroffe 
and Mookerjee, JJ.) Kasim Ebrahim Baleji 
V, JOHURMUL KHBMKA. 23 0 L J. 183 = 
43 Cal. 447 = 31 1.C. 799 = 20 O.W.H. 178. 

-0. 8, R. 17 -Notice—Service of. 

A servioe of notioe by affixing a oopy on the 
entranoe door of the judgment-debtor with* 
out any diligent searoh, is not servioe aooord- 
ing to law. (Qharfuddin and Teunon t JJ.) 
ANANDBAM V. Nityanda BAEHAM. 

32 1.0. 741. 
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0- 8, R- 17—Pardanasbin lady 
Service on. 


Id the oase of Pardanashin lady, who had 
no agent so empowered or any adult male mem¬ 
ber, or in the case of one who is incapable of 
personally accepting service, affixing or a copy 
of the summons on 6be outer door or some other 
conspioiiouf part of the house, is valid service. 
Mookerjee and Newbould, JJ.) KHIRODA 
BUNDARI DASI V. NABIN CHANDRA SAHA. 

21 C.L J. 683 = 30 1.0. 64 = 19 G.W.N. 1281. 

- 0. 5, R. 17 —Substituted service — 

When proper. 

Whcri a peon who went to serve a deft, with 
summons was informed that the deft, had 
gODe to another Presidency and affixed the 
summons to the outer door, it wa3 held that 
this was sufficient compliance with the provi¬ 
sions of O. 5, R. 17 beoause a mere temporary 
absence from a house will not make the house, 
ode in whioh the deft, did not ordinarily reside. 
24 A. 302 ; 30 B. 623 ; 21 M. 419 ; 29 M. 324 ; 
21 B. 223, diet; 21. M. 324, rel. on. {Mookerjee 
and Carnduff, J J.) SITARAM v. Kalandi 
Patra. 13 1.0, 127 = 1? O.W.N. 999. 

“- 0. 3, Rr. 17 and 20— Substituted ser¬ 

vice—Condititns. 

Substituted service can be effected under the 
hew Code if the Court is satisfied that proper 
efforts had been made to find out the deft, arid 
in spite of them the deft, oould not be found. 
( Mookerjee and Teunon,JJ.) KuMUD Nath v. 
JatiNdra Nath. 13 O.L J. 221 = 

9 1.0. 189 = 19 O.W.N. 399 = 38 Cal. 394 

- 0. 3, R. 17— Service by affixture — 

Temporary absence of defendant — Duty of 
Coilrt. 

Mere temporary absenoo of the deft, does not 
justify the serving offioer in affixing a oopy of 
the summons on the door of his house. . Before 
that oan be dope all due and reasonable dili- 
genoe to find him must be used, and where it 
cannot be said that this was done, eervioe by 
affixture is improper. (8cott-Smith, J.) NlHALA 
v, Khazan Binqh, 78 l.Q. 34 (1) = 

1924 Lah 239. 

[Bat see 42 M.L.J. 422]. 

— - -0. 3, Rr. 17 and 20 — Substituted ser¬ 

vice—When effectual—Order of Court. 

In the absence of an order passed by the 
Court under O. 5, R. 20 for effeoting substitut¬ 
ed service, there is no legal eervioe as contem¬ 
plated by the C. P. Code. ( Shadi Lai and Wil- 
Perforce, JJ.) Bark at Ullah v. Fazat, 
MAUI.A. BSI.C. 824. 

-;0. 8, R. 17 —Service of summons — 

Modii Of. 


There are t^ree modes of serving a summ 
on a deft. ; (1) bj) delivery dr a cbpy of 
dtimmods to deft, personally or to an ag 
4nd obtaining his signature in aoknowledgm 
df Wtvioe ; (2) by affixing a dopy of the at 
“om on tfle ddor of dAft.’s residence dr plaoi 
business J (87 attff by SffedtWg suftrtittfled 
¥Tce Ad laid down in O. 5, R. 20, O.P.O, 


| C. P. OODE (Y of 1908), 6. 8, R. 17. 

j delivery of snmmfons to a person who* refused 
to accept it is not by itself sufficient. (SroBd- 
j way, J.) Diwan Chand u. Musammat Par- 
BATI. 99 P.R. 1918 = 48 l.C. 28 = 

184 P.W.R. 1918. 

-0. 8, R. 17 and 0. 9, R. 13—Ex-parte 

decree—Application to set aside—Return Of 
process server—Denial of—Refusal to ;accept 
service. 

j From the affidavit of the serving officor it 
appeared that the de!t. refused to aocopt service 
of the summons which was, therefore, affixed 
to the outer door of hia dwelling. The Court 
granted an ex parte preliminary deoree to the 
! plff. for dissolution of partnership and aooouhts 
arid directed the deft, to file a true aud full 
1 aocount of the partnership. The deft, applied 
for setting aside the ex parte deoree. Held, 
that iuasmuoh as the deft, refused to aoo&pt 
service of the notioe although it was read out 
to him and be was repeatedly asked to reoeiva 
it and as he did not oategorioally deny the 
facts stated by the process server in his affidavit, 
the Court was justified In proceeding ex parte 
against the deft. (Rattigan, C.J. and Shah Din, 
J.) Radha Kissen v. Tirath Ram. 

41 P.L R, 1918 = 43 1.0 713 = 

31 P.W.R. 1918. 

-0. 9, Rr. 17 and 20— Minor—Officer 

of Court—Guardian ad litem— Summons. 

The Court officer appointed as guardian 
ad litem is not a deft, in the literal sense and the 
proper oourae in suoh oases is not to dismiss 
the suit for non-payment of prooess feee but to 
serve a notioe on the deft, irrespective of age 
and sex, if a guardian is neoessary, and in oase 
of a minor to satisfy iteelf, that the i D fant was 
served with notice and had sd opportunity of 
beiDg beard. [Rattigan, J.) GOBIND Ram v. 

Muhammad ali. 118 p.w.R. 1911 = 

211 P.L.R. 1911 = 111 C. 317 = 38 P.8. 1912. 

0. 9, R. 17— Affixture to outer doer— 
Propriety of. 

The petitioner at the hearing of an applica¬ 
tion to set aside an ex parte deoree alleged that 
the summons had not been affixed on the outer 
door of hifl bouse as stated in the return'but 
the oourt refused to enquire into the matter 
Upd dismissed the petition. Held, that the 
disposal of the petition was irregular aod the 
oourt must enquire and oome to a oonolusion 
on the evidence. ( Kumaraswami Saslri, J.) 
Karuthan ambalam v, Doraiswami 
Aiyangar. 16 L.W. 444 = 1923 Mad. 27. 

“ ?• 17— Service by affixture— 

Temporary absence, 

Servioe by affixture during the temporary 
absence of the party to ba served with a notioe, 
on the outer door of his house where his wife wsb 
living is suffioient servioe within the meaning 
of O. 5^ R. 17. ( Oldfield and Rdmesam, JJ.) 
KA6IVISVANATHAM CHETTY t>. BOMA- 
SUNDARAM CHETTY. 42 M L J. 422 = 

(1922) M.w h. f78~ 
70 l.C. 011 = 46 M. 676 = 1922 Had. 93. 
[But sue 73 1.0. 84 *!)]. 
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--0. B, R. 17 —Foreign resident—Non- 

service on defendant. 

The mice lao* that the CJolleotor wlwcffi to 

serv'4 th‘6 summons ia not a reaeon (or dismissing 
a suit.. Ssrvifce of summons should be efieoted 
by Affixing the summons to the last known plhoe 

of residence of the deft, in British India and by 

registered post. < Kumaraswami Sastri, J ) 
ABDUL KADYA BEARI V. 8HABYODE KUNHI 
AHMED. 32 I 0. 820. 

--0. 3, Rr. 17 arid 19 —Affixture — 

Summons'if duly served.' 

The summons returned by the serving offioe r 
oanuot be said to have been ‘duly served’- 
(Sadasiva Aiyar and Ti/abjii JJ ) VELLAYAPYA 

Cbetty v. Veerappa Ohetty^ 

(1914) M.W.N. 79 = 22 I.C. 498 = 1 L.W, 1. 

-0. 8, R. 17 —Affixture — Absence of 

defendant. 

Tbe affixing of a oopy of the summons on the 
outer door is sufficient service if tbe deft, is 
absent aria it is not kootf-i when he would 
return. {Abdur Rahim and Spencer, JJ.) KaSI- 
visvanaT^an b. arunachelam Chetty. 

21 M L.J 978 = 10 M.L T. 366 = 
12 1.0. 420o(19U) 2 M.W.N. 887. 

-0. 5, R. 17— 8ervice of summons— 

Personal service—Necessity for—Diligence. 

Where there is an agent empowered to aocept 
service on behalf of tbe deft, or any other person 
on whom S9rvioe oan be made, it is not 
inoumbent ou tbe serving offioer to make such 
diligent efforts to effect personal eervioe as in a 
oasa wHfere there is nobody else ou whom service 
can' be fuade. ( Hallifax . A J.O.) MADAN 
Binoh t>. Ke^eo Prasad. bh.LJ. 41 = 

65 I.C. 44 = 1922 Nag. 105. 


-- -0 9, R 17 —Service by affixture— 

Temporary absence—Only one attempt—Effect. 

Service by affixture should not be mide the 
very first time notice is sought to be served. 
If it is done aod a decree is passed ex parte, it 
is sufficient oause within the meaning of 0. 9, 
R, 18 to ties aside the decree Temporary 
abSedoe At the time of the prccesi-eerver’e oall 
does not mean he oannot be found within 
thb meaning of 0. 5, R. 17. (Dalai, A. J. C.) 
Mathura singh v. 8heo Mohan Prasad. 

9 0.& 4.L.R. 437 = 10 0 L J. 337 = 
74 1.0. 792 = 1924 Oudh 287. 


G. P. CODE lY Of 1908), 0; B, R. 19. 

In the temporary absence of the person to be 
served with notioe, the server must take every 
step to effeot personal servioe. If without 
doiDg so tbe process eervor affixes tbe summons 
to tbe outer doer of the bouse, a Court is not 
justified in treating this as due service. The 
0. P. Code does not take into account the 
female members of the family on the presump¬ 
tion that they would not necessarily inform 
the male of what tocb place in bis absence. 
(Kanhaiya Lai, A J.O.) Ram Harak t 
Bara.iu Prasad. 16 I.C. 600 = 16 0.0. 83. 

0. 3, R. 17—Ex parte decree—Setting 


-0. 8, R. 17— Service of notice—Ladies 

—Notice tendered to adult member is sufficient 

WhSfe a notioe wife ordered to two ladies and 
it #a$ tendered to an adult male resident of 
their house who w is olosely related to them 
and he refused to take tbe notioe whereupon it 
was affixed to their door. Held, that tbe eervioe 
was sufficient, ( Daniets, A.J C.) Mt. BASHI- 
RAN V. B1SHAMBHAR HATH. 

9 O.L.J 489-69 I 0. 667 = 1922 Oudh 288. 

0. 9( R? 17 —Substituted service — 


aside . 

A judgment-debtor canuot bring a separate 
suit, to set aside an ex i a> te decree against him 
on the ground that previsiors cf 0. 5. R. 27 
were not complied with. An (X parte decree is 
fi-al unless it is shown that a deception was 
practised upon tbe Court, preventing it from 
arriving at a true appreciation of the merits of 
the case. {Roe and Jwala Prasad. JJ.) 
MEGHA Koer v. Deo Narain RAI. 

38 I 0. 207 = 1 Pat. L.W. 246. 

- 6. 8. R. il-Substituted service—When 


ntidhj. 


proper. 

The eerviDg offioer must make erquiries to 
follow the perecn, and should go to his house 
where he is likely to be found at home before 
efleotieg substituted servioe. (Suutiders, J.C.) 

Maung Maung Than v. Somasundaram 
Chetty, 50 1.0. 586 = il9i8) 3 U.B.R. 123. 

_0. 8, Rr. 18. 10— Identification of per¬ 
son sought to be setvid-Idem:fitr rued not be 
supplied by patty. 

It i 3 not inoumbent on a parly to provide an 
identifier for tbe purposes of 0. 6, R. 18, C. P, 
Code. The identifier may be a person in tbe 
village knowing the defendant. ( Jwala Prasad 
and Ross, JJ.) Nagendra Nath GH 06 H v. 
Bambu Nath Pande. 8 Pat. L.T. 498= 

65 I.C. 49 = 1928 P. 114. 

-0. 8, Rr. 19 ftnd 20 —Substituted Ser¬ 
vice. 

Where it is a question of substituted servioe 
and tbe defendant has not been served person¬ 
ally, it i 9 most essential that tbe requirements 
of tbe rules of the C.P C. should be strictly 
observed in all respects. (Sanderson, C.J.. 
Woodroffe and Mookerjee, JJ ) Kasim EbrA- 
HIM SALEJI V JOHURMAL KHEMKA. 

43 Cal. 447=34 I.C. 799 = 23 C L.J. 183 = 

20 0 W N. 173. 

— o. 8 . R. 19 and 0 9, R. 13—Ex-parte 
decree—Finding that service was sufficient H6t 
recorded. 

Wbero a Small Cause Court without record¬ 
ing Any order under 0. 5, R. 19, Civil Procedure 
Code, and without finding that the servioe was 
sufficient deoreed tbe suit ex parte. Held, that 
the ex parte deoree must he set aside. (Rame- 
sam, J.) PBR1NGADI ABDU RAHIMANHAJI V. 

Karuvantakath Moidin. 18 L.W. 17 = 

1922 Mad. 417 (1). 
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_ , 1 ®—Return of summons — 

Order of court. 

If 8ummoa8ea ore returned unserved, the 
subsequent orders of the Court should be very 
dear statiDg the oause of non-eervioe, eto. 
A vague order to the effeot “no vigilant steps 
are taken to secure attendance of witnesses ” 
16 not sufficient. 'Benson and Sundara Aiyar, 
JJ.) PONNA KRISHNAVASUNDBUDU V. 
KOVVIBIRI Basuri REDDI. 18 10. 188 = 

(1012) M.W N 174. 


' 0* 5, R, 20 — Substituted service — 

When to be ordered. 

Under O. 6, R. 20 substituted service should 
be ordered only when the court is satisfied that 
there is reason to believe that the defendant ie 
evading service or that summons oannot be 
served in the ordinary way. Where the plain- 
tifl knew all along that defendant had left a 
oertam place two cr three years before suit, it 
oannot be said be was evading servioe at that 
plaoe. ( Chevis, J.) Ram Kishan v. Mula. 

69 1 . 0 . 467 . 


. 0 8, R. 20 —Service by affixture — 

Affixing of summons on outer door, if sufficient. 

Affixing of summons to a defendant on the 
outer door of his house in his absenoe without 
any attempt to effeot service on the defendant at 

_»» l _« ___ gone, is not suffioi* 

ont service. The mere faot that a third person 
unconnected with the suit enquired of the de¬ 
fendant as to what had been dope with the suit 
is not sufficient to deolare that the defendant 
had notice of suit. (Spencer and Seshagiri 

JJ.) KATTAMPUDI SUBBIAH CHETTY 
v. Walji Lalji Bait, 29 I o, 26. 


, . R * Copy attached to tree near 

house ts sufficient. 

Provided the tree to whioh the copy of 

19 arched was reasonably near the 

J n’ W y®. 1 ? P pob »Wy b ? sufficient. ( Batten , 
J.C. and Hallifax, A J.c.) Panjab Rao v 

Bajibam. 69 1 0. 849=31923 Nag. 13 ] 

8 « R ; 22— Service by post—Bombav 
R%0 G ° Urt CtVxl °‘ rc «Zars, 1912, Chap. I, 

0t 8ammon9 by post is allowed to 

ahonl^ho^ A m *i k - e . r of convenience. Retrial 
should be ordered if, after the decree has been 

passed against him on evidenoe that the sum- 

mons was sent by registered post and returned 

refused, when ha appears and denied that the 

packet has ever been delivered to him by the 

5™SJ2 th0 5r fcie8, lMacleod > C J. and Shah, J.) 
SUNDER t>. Makan 28 Bom. L.R. 908 - 

46 Bom. 130 = 64 I.O. 888 = 1922 Bom. 877 


; 7“"“*®* 8 , R. 26 —Defendant residina in 
/oroign oountry—Summons sent by registered 
jwif Rote™ of cover—With endorsement “ re 

fused 8ervice, %f proper. 

“ pr ? per Ber . v ' M summons where the 

La? 0 * by * e ?' fltered to the defend- 
^ht s address and the oover is returned to the 


C. P. CODE (Y of 1908). O. 6, R. 2, 

Court with the endorsement ‘refused’. (Robert¬ 
son. J.) Balubam Ramkissen V. Bai 
Pannabai. 88 Bom. 213 = 111.0. 381 = 
^ _ 18 Bom. LJI. 323. 

~ 8, R.28— Service on soldiers—Sepoy 

—Notice received without objection without the 
intervention of Commanding Officer. 

Where a notice was served upon a sepoy 
direotly and accepted by the sepoy he oannot 
afterwards raise, in an application to set aside 
an ex parte decree, the objection that the notice 
was not served through the Commanding 
Uffioer. (Johnstone , J.) Bantu v. ABJAN 
DAS * 13 1.0. 818 = 181 P.W.R 1912, 


0. 6, 47, R. 1 (1) (c )—Other sufficient 
reason—Prior case reversed in appeal. 

When a decree in a small cause suit was 
based on a finding in an original suit, and set 
aside in appeal, the proper procedure was to 
apply to the Court whioh passed the deorec to 
revise its deoieion. ( Benson , J.) MUTHUSWAMY 

V. Bhummugabundabam. 

19 1.0 214 = 13 M L.T 228. 


0. 6, R. 2 —Plaint in collision cases— 
Frame of. 

The decision of a oase, should be founded 
upon a case to be found in the pleadings or 
involved in or consistent with the oase there- 
by made. In collision oases, espeoially, the 
plaint should be so framed that it eets out the 
circumstances of the oollision, with olearnees 
and accuraoy, to enable his adversary to 
know the case he has to meet, and to state 
the particular aots of negligence that, aocord- 
mg to him caused the oollision. ( Mookerjee 

and n ??f*} and ' JJ ) REES *>• Young. 

23 O W N. 819 = 66 1 0. 748 = 84 O.L.J. 178. 

“ ®* 6 » R- 2—“ Essentials of plaint ”. 

A plaint should state, with substantial 
aocuracy, the nature of the relief sought and 
the facts and the nature of deeds entitling him 
to tbe relief prayed for to put the defendant on 
his guard so as not to embarrass him at the 
trial but it need not disolose the evidence. 

(Maokerjee and Roe. JJ ) Mati Lae, Poddar 
u. JUDHISTIR DAS. 22 O.L.J. 884 = 

81 1.0. 181 = 20 O.W.N. 310 

m3j 7T7» 0 ' 6| R \ 2 ~* p fc a °f transfer without 
landlord's consent . 

ar *, n . a 8Uit f 50 ** 000 the transferee of a holding 

?h« d .^n S A?n , 5 ,D ^ J i0Da ? t, 8ettled on the land by 
ilLnLfar d ’ u h ® ? ,ea 0f the validity of the 

Durohaserr U 6 ra,9ed : bu ‘ as between two 
purchasers it cannot be raised. ( Coxe. J.) 

Muhammad MonSal. BBPAW % , 

Lial ohaim^Tlrr^r"^ 

to 0f a “ arri ? ge oezemony in answer 

to a olaim for restitution of conjugal rights 

formeV 6 pl “ fta ** “ marriage, if per¬ 
formed, was otherwise invalid. (Wilber force 

Cue£i dUl Qadir ' JJ,) RAM v. Gopak 
LHAND ‘ 64 1.0. 180. 
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- 0, 8, R. 2 —Pleadings—Object of. 

The objeot of pleadings is to being the parties 
to an issue and they must be 1 joked at, only 
foe the purpose of being informed of the alle¬ 
gations and contentions of the parties. They 
do not prove that those allegations and conten¬ 
tions are true, (Sadasiva Aiyar and Tyabji , 
JJ.) APPAVU OHETTIAR V. NaNJAPPA 
GOUNDAN. 14 M.L.T. 117 = 

20 TO. 792 = 29 M L J. 329, 

- 0. 8, R. 4— Fraud — Collusion — 
Nature of—Proof necessary. 

Charges of fraud and oollusion must be pro¬ 
ved by those who make them by established 
facts or inferences legitimately drawn from 
those facts taken together as a whole. Suspi¬ 
cions and surmises and conjectures are not 
permissible substitutes for those facts or those 
inferences, but that by no means requires that 
every puza'iog artifioe or contrivance resorted to 
by one aooused of fraud must necessarily bs com¬ 
pletely be unravel'ed and oleared up and unde 
plain before a vjrdiot oao be ptoperly found 
against him. ( Lord Atkinson.) 8\T1SH CHAN¬ 
DRA Ohatterjee u. Komar batish kanta 
ROY. 49 M.LJ 363 = 83 M L T. 329 = 

28 0 W.N. 827 = 73 I.C. 391 = 
39 Q.L J. 165. (P C.) = 1923 P 0. 73. 

— 0. 6, R. I—Fraud—Undue influence 

— Coercion — Separate categories — Specific 
allegations necessary, 

Uader the oontraot law of India as well as by 
ordinary principles, ooeroion, undue iDfluenoe, 
fraud, and misrepresentation (though they may 
overlap or may be oombined) are all separate 
categories in law. General allegations, how¬ 
ever strong, are insufficient even to an aver¬ 
ment of fraud of whioh any court ought to 
take notice 15 I. A. 119, Ref. (Lord 8haw.) 
BAD Gangadhar Tilak V. 8HRI SHRINIWAS 
Pandit. 39 Bom. 441 = 13 A. L J. 870 = 
19 0 W.N. 729 = 17 Bora. L.R 827 = 
22 O.L.J. 1=29 M.L.J, 34 = 
18 M.L T. 1 = (1918) M.W.N. 484 = 
2L.W. 611 = 29 I.C. 639 = 
42 I A. 138 (P.C ). 

— —0. 6, R. 4— Fraud— Particulars — 

Duty to disclose—Procedure. 

Where the defendant pleads fraud in his 

- defenoe in a vague position it is the duty of the 
pleader for the plaintiff to apply to the Court 
to order the defendant to deliver further and 
better particulars of the oharge of fraud. When 
settling issues it is the duty of the Judge him¬ 
self to require the defendant to specify with 
particularity the nature of the fraud alleged. 
Subordinate Judges should be watohful to see 
that in all oases the parties have pleaded their 
oases so plainly, fully and dearly that eaoh 
side knows the nature of the oase whioh has to 
be met, and this rule is one of general applica¬ 
tion. Frequently the result of ordinary 
particulars of nebulous olaims and defences will 
be to make it manifest that the olaim or 

•4efenoe has no aubatanoe- A Subordinate 

Vol, II—8 


C. P. CODE (V of 190B), 0. 6, R. 4. 

Judge should, when ordering partioulars to 
ba given, order the party in default to pay a 
specified sum of oosts to the other side for 
the oosts oooasioned by the application; 
suoh payment to be made on or before the 
delivery of the partioulars. If the order is 
disobeyed and if the plaintiff is in default, be 
should have his aotion staged; and if the 
defendant is in default, his defenoa should be 
struck out. Particulars haviug been furnished 
the Judge should be oareful at the trial to 
exolude all evidenoe whioh is not fairly oovered 
by the original paragraph and particularly 
should give that as his reason. ( Mears , C.J. 
and Piggoit, J.) Gauri Shanker v. Manki 
Kunwar. 

21 A L.J. 871 = L.R. 4 A. 464 = 
48’A. 624 = 7411 C. 466=1924 All, 17. 

- 0. 6, R. 4 —Fraud—Not specifically 

alleged—No objection taken at first hearing. 

Though the general rule is that where fraud 
is alleged and relied on, it must, before it can 
be proved, be dearly stated as is required by 
0. 6, R 4, the rule does not apply where tbe 
party aggrieved raises no objection and fights 
out tbe oase at the first hearing as though 
the pleadings were in proper form. {Walsh, 

J.) Beni Madho v. Basanto Kdnbi. 

331 C. 292. 

■0. 6, R. 4—“ Undue influence." 

Speoifio allegation of undue influence is 
unnecessary if there is already an allegation of 
fraud in the plaint. (Scoff, C.J. and Shah, J.) 
Narayanbhat Bhimbhat Joshi V. AKKU- 
bai Manoharbhat Joshi. 33 I.C. 876 = 

18 Bom. L R. 27. 

- 0. 6, R. I—Coercion—Fraud—Parti¬ 
culars to be stated. 

Where fraud or ooeroion is alleged, it must, 
by law, be supported by partioulars And it is 
only after due proof and establishment of those 
partioulars, oan the Court find as a matter of 
fact that the alleged fraud or ooeroion is proved. 
A Court oaonot give the go by to every mate¬ 
rial partioular alleged, and yet reaob the oon- 
olusion whioh ought only to be reaohed by 
those steps. A mere suspicion or probability 
is not sufficient to prove ooeroion. (Beaman 
and Hayward, JJ.) PURUSHOTTUM DAJEE 

Mandlik v. Pandurang Chintaman. 

39 Bom. 149 = 28 I 0. 921 = 17 Bom. L.R. 157. 

- 0. 6, R. 4 —Fraud of one kind alleged 

—Relief on another ground cannot be given. 

In a oase based on a fraud of a partioular 
kiad no relief oan be given on any other ground. 
But the obtaining of a benefit by undue influ¬ 
ence is a fraud of the gravest k nd and when 
such fraud is alleged and proved the allegation 
that they were parts of a soheme very early 
oonoeived is, whether made out or not, of no 
material oonsequenoe. (Mookerjee and Buck- 
land, JJ.) Satis v. Kalidasi. 

84 O.L.J, 829-68 1.0. 077-26 O.W.N. 177 = 

1922 Cal. 202 . 
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--- 0. 6, R. 4 —Allegation of custom to be 

specific. 

A custom should be specifically pleaded and 
ali the essential requisites to its validity and 
binding effeot must be proved. { Mookerjee and 
Panton, JJ.) Gopalkbishna v. abdul. 

66 10.640 = 34 O.L J. 319. 

--- 0. 6, R. 4— Fraud — Pleading and 

proof—Variance between. 

A oharge ol fraud must be substantially 
proved as laid, so that when one kind ol fraud 
is charged, another kind of fraud oannot, upon 
failure of proof, be substituted for it. 11 Bom. 
G20, rel. Every varianoe between pleadiug 
and proof is not fatal ; the Court must oaro- 
fully consider whether the objection is one of 
form or of substance. [Mookerjee and Panton, 
JJ.) KUMAR BATISH KANTHA ROY V. SATISH 
CHANDRA CHATTERJEE. 24 C.W.N, 662 = 

58 I.C. 689 = 30 C.L.J. 473. 

-0. 6, R. 4— Fraud—Particulars to be 

qiven, 

Allegations of fraud have to be particular¬ 
ised in tho plaint and unless this is done the 
question of fraud will not be enquired into. 
(Chaudhuri and Cuming, JJ.) ANNADA 
CHARANMoNDAL V. ATUL CHANbRA MALTK. 

23 0 W.N. 1048 = 54 I 0. 197 = 

31 C.L.J. 3. 

- 0. 6, R. 4 — Undue influence — Denial 

of execution. 

The Court should not go into the question 
ol undue influence where the defendant denies 
the executiou of the mortgage and does not 
give particulars of the alleged undue influence 
as required by 0. 6, R. 4 of the C. P. Code. 
( Fletcher and Smither, JJ.) Kahhi Ran- 
NASSA OHOWDHURANI V. HEM CHARAN 

Kasya. 47 1.0.11 (Cal.) 

-0. 6, R. 4 — Fraud—Plea of defendant 

involved in fraud — Proof . 

A defendant who wants to defeat the 
claim of a plaintiff on the ground of fraud 
alleging that he was a party to the fraud, must 
produce strong evidence to establish the fraud 
to extricate himself. (Chatterjee and New- 
bould, JJ,) A KID CHANDRA SAHA V. GlBISH 

Chandra Saha. 

41 1 0. 302 = 21 C.W.N. 864. 

-0. 6, R. 4 — Fraud — Pleading and 

proof—Variance. 

General allegations of fraud, however strong 
may be the words in whioh they are stated, 
are insufficient even to amount to an averment 
of fraud of whioh aDy oourt ought to take 
notloe and a plaintiff seeking relief on the 
ground of fraud ia bound under 0. 6, R. 4 to 
specify in his plaint the facts constituting the 
fraud, and when one kind of fraud is obarged, 
another kind of fraud oannot, upon failure of 
prhofk be eubetitnted for it. ( Mookerjee and 
Beacheroft, JJ.) Naoendba Hath Basu v 

P ABB ADI OHABAN EOYAD. 381.0^339=*’ 

20 C.W.N. 810, 
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- 0. 6, R. 4 — Fraud — Pleadings and 

proof— Variance. 

A plaintiff impeaching a transaction on the 
ground of fraud should distinctly, aoourately 
and specifically set forth in the plaint, the 
facts constituting the alleged fraud ; the proof 
of fraud must bo consistent with a case set 
out in the pleadings and when ono kind of 
fraud charged another kind of fraud, cannot, 
on failure of proof, be substituted for it. ( Moo¬ 
kerjee and Beacheroft, JJ.) BANSlRAjtl v. 
SECRETARY OF 8TATE. 38 1.0. 284 = 

20 O.W N. 638. 


-0. 6, R. 4 —Fraud—Particulars to be 

specified, 

A rent-deoree cannot be set aside on the 
ground of fraud if tho fraud is not clearly and 
preoisely alleged in the plaint at all. {Shar- 
fuddin and Coxe, JJ.) BlBl Saliman i>. 
UDHORAN Sahi. 27 1 C. 890. 


-0. 6, R. i — Special plea — Must be dis¬ 
tinctly raised. 

A plea of a speoial nature must be distinctly 
pleaded and made tho subject of a distinot 
issue, iJenkins, C.J., and Roy, J.) BISHNU 

Charan Roy v. bipin Chandra Roy. 

23 1.0. 729 = 18 C.W.N. 622. 

-0. 6 , R. 4 — Fraud — Misconduct- 

Particulars—Proof of. 

In a suit baBed on fraud, plaintiff shofild 
state preoisely what the fraud is, whioh he 
alleged, and against whom be oharges it. Suoh 
charges must be proved clearly a ad beyond 
reasonable doubt. [Woodroffe, Coxe and 
Chatterjee, JJ.) D. Weston v. Peary 
Mohun Das. 

40 Cal. 898 = 23 I.C. 25 = 18 0 W.N. 183. 

-0. 6, R. 4— Fraud — Allegation to be 

clear, 


A plea of fraud must be raised in dear and 
speoifio terms and at the earliest opportunity. 
(Coxe and Roy, JJ.) Khirode Chandra 
Ghose v. Janki Das. 20 I.C. 788, 

— 0. 6, R, 4 — Fraud- Want of consider¬ 

ation. 

The plea of want of consideration is distin¬ 
guishable from a plea of fraud, If there is no 
consideration there is no valid oontraot. If 
there is a consideration there is a oontraot, 
though it may be voidable on the ground of 
fraud. (Chevis, J.) NEKI Ram p, KHUSHI 

Ram. 39 P.L.R. 1919 = 31 1 0. 379 = 

14 P.W.R. 1910, 
flona 6 ’ allega- 

No man ought to be found guilty of fraud 
and collusion (whioh is a particularly gross kind 
of fraud) unless it is dearly and unambiguously 
alleged and put m issue against him. It is not 

**jat *ker 0 are allegations in the written 
statement of the deft, from whioh a pled of: 
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this kind against the plff. oan be spun out. 
Spencer and GouttsTrotter, JJ.) Bankunni 
MEN ON u; NAIiDAPPAH ramunni Menon. 

29 1,0. 482. 

-0. 6. R. I—Fraud-Plea of-Court's 

duty. 

A Qdhrt is bound to oonsidet a plea of fraud 
distidotly raised, though the allegations on 
whioh it is based are not set out in detail. 
(8tdilyon, A. J. G.) AMRITABAI V. J ABB ANSI. 

46 1 0. 676. I 

-— 0. 6, k. i—Fraud—Omission in plead¬ 
ing—Plea can be rdided when parly becomes 
aware 0 / if. 

A party who is not aware of fraud and does 
noc set up the plea in pleadings, oan do so as 
soon as he becomes aware of the fraud. (Sfuarf, 

J. 0.) RADA KISHEN V. WAJIB ALI Khan. 

3 O.L.J. 801 = 86 l.C. 746 = 19 0 0. 331. 

--— 0. 6, R. 4 - Fraud—General averment 

not sufficient. 

A general averment in the plaint that a 
survey entry has been obtained by fraud is not 
sufficient. It must be Btated who committed 
the fraud and if full particulars Ate not given 
as required by R. 4, the plaint should be re¬ 
jected. (Miller, C. J., Mullich and Bucknill, 
JJ.) 3are Krishna Sen v. Umesh Ohan- 

DRA DUTT. 8 Pat. L.T. 528 = 

3 U P.L.R. (Pat) 87 = 
82 1.0 982 = 1921 Pat. 309 = 

6 P.L J. 873 (F.B.). 

- 0. 6. R. \—Fraud—Particulars to be 

given. 

Under the rule, the party relying on fraud 
must clearly state its particulars in pleadings. 
It does dot admit of general objections. (Jwala 
Prated, J.) JANKI KU&R v\ MAHABIB SINGH. 

58 10. 817 = 2 U P.L.R. (P.) 242. 

- -0. 6, R. 4— Fraud — Specific alle¬ 
gations. 

The allegations of fraud, in a suit based on 
it must be speoifio. (Saunders, J.O.) MANIK- 
OHAND V. GlRIDHABI LAL. 46 1.0, 842 = 

(1918) 3 U.B.R, 69. 

- 0 8, R. I—Fraud—Plea to be specific. 

A plea of fraud will not be heard unless 
expressly and speoifioally advanced in the plead¬ 
ings. (Twomey, J.) Lal Mahomed t>, Mra 
Tba auno. . 

8 Bur. L.T. 869 = 30 1 0. 20 = 8 L.B.R. 185. 

-—-0. d; R. 9 —Particulars—Plaint. 

If averments in a plaint are not preoise, the 
defendant oan apply for particulars. Failure 
to do so, operates as estoppel in seoond appeal. 
(Dae arid Ooutte, JJ.) PBEM Bukh DAS v. 
RAM BOJHAVAN MAHTO. 1 Pat L.T. 34 = 

82 1.0. 964 = 1919 Pat. 451. 

■ " —■0. 6j R, 6— Condition precedent— 

Allegation and denial Pleadings* 

2l is lot Iha ftefehdbbt, if he oontends that 
tU4re fatt i dondition preoedent and that it has 


C. P. CODE (Y of 1908), 0. 6, R. 14. 

not been duly performed to state speoifioally 
what the condition was and to plead its non¬ 
performance otherwise its dlie performapoe will 
be presumed. (1914) 1 Cb. 920, Rel. (Ross. J.) 
Murli Manohar v. Raja Nand bingh. 

72 1.0. 1 = 1924 P. 205. 

-0.6, R. 7 —Alternative claim-New 

case. 

A plaintiff mu9t ordifcarlly be limited to the 
oase wbiob he puts forward in his plaiDt, though 
he may put forwcrd du alternative oa6e in the 
plaint so that the defendant may know if he 
has more than one case to meet and may not 
be takeD by surprise. A court cannot make 
out a new oase for the plaintiff which the 
defendant has had opportunity to meet. 
(Shadi Lal and Wilberforce. JJ.) MAHOMED 
8HAH u. FATTA. 4 P.W R 1920 — 

84 l.C. 43 = 2 U.P.L.R (L) 17 = 

18 P.L.R. 1920. 


-0. 6, R. 1—Pleadings—New grounds 

ol claim—Whether the court can ignore them 
— Whether remand justified. 

Under the rule the court can ignore subse¬ 
quent pleadings. Omission to reoord an order 
rejeoting them does ndt justify a remand. 
(Macnair, A.J.O.) GOVIND BIN OH J. 
MCNGAGI. 9? 1 68 »* 


-0. 6. R. 8 —Denial of execution- 

want of consideralion. 

Plea of want of consideration can be talsdd 
even when exeouticn of the document is 
denied. 15 C. 684 : 13 M. 549 ; 18 A. 125, Ref.) 
(Fox, C.J.. and Twomey, J.) VENKATA- 
CHELLAM CHETTY V. MAUNG KyAnK LON. 

4 Bur. L.T. 24 = 9 l.C. 469 = 9 L.B.R. 281. 
— -0. 6, R. 10 —Fraud—Pleadings. 


Allegation of fraud muet be taken in the 
pleadings and mutt not be allowed to be made 
at a later stage of the suit. (Coutls Trotter and 
Smagiri Aiyar 1 JJ.) GOVINDASAWMY NAIDU 

v. Ethirajammal. 341.0.1=* 

(1916) 1 M.W.fl. 180. 


0. 6, R. 10 —Fraud — Particulars 


necessary. 

A person alleging fraud must state in detail 
the facts constituting fraud. A vague allega¬ 
tion 6f frattd oannot be accepted. A judgment- 
debtor applying 6d set aside an execution Bale 
on the ground of fraud must olearly state in 
hie petition as to how he was kept from the 
knowledge of the execution proceedings and 
the sale, and bow this fraud was practised and 
hovir he oame to know of the sale. Mere want 
of diligenoe is not fraud. ( Jwala Prasad and 
Adami, JJ.) Babo Das Narayan Bingh v. 
MuHammad Yosuf alias Bhekho. 

8 U.P.L.R. (Pat.) 33 = 611.0. 823 = 
2 Pat. L.T. 401 = 1921 Pat. 181- 


-0. 6, Rp. 14 and 1B-Pleadii^s— 

Admissions in, by pardanashin woman, value of. 

Striot proof of the pleadings, having been> 
read out aod explained to pardanashin ladies 
should be had, before they are accepted 
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• C) )3 Y of 1908), 0. 6, R, 1*. 

Bitisfaotory proof of the oontents. (Lord 
4ffcinson). SADIE HUSAIN Khan v. Hajini 
ALI KHAN. 38 All. 627 = 31 H.L.J. 607 = 

14 &.L.J. 1248 = 19 0.0. 192 = 
18 Bom L R. 1037 = 21 O W N. 130 = 
(1916) 2 M.W.N. 577 = 21 M.L.T. 40 = 
1 P. L. W. 157 = 4 0. L. J. 22 = 
25 G.L.J. 363 = 6 L.W. 378 = 
10 Bur. LT. 140 = 36.1.C 104 = 

43 1. A. 212 (P. C.). 

[Reversing 13 1. 0. 882 = 14 0. 0. 356.] 

- 0. 6, R. 14 — Signature o/ plaint— 

Prisoner in jail. 

The breach of Jail Regulations by the 
prisoner, hie pleader or friends cannot destroy 
a cause of action or invalidate a plaint, A 
person in jail,who is unable to sign a plaint, 
may authorise some other person under O. 6, 
R. 14 to sign it for him and the plaint eo 
signed will be a valid plaint. 22 All. 55, Ref. 
The objeot of courts is to decide the right of 
parties and not to punish them for mistakes 
whiih they may make in the oonduot of their 

oase. [Walsh, J.) Bisheshar Nath v. EM¬ 
PEROR. 16 A. L J. 64 = 44 I 0 28 = 

19 Or L.J. 865 = 40 A. 147. 

——0.6, R. 14 —Signature of mukhtaar, 

A written statement as also a plaint may be 
presented or tendered by a mukhtear, but 
neither can be signed by him. ( Mookeriee and 
Beaoheroft, JJ.) LEAKAT HOSSEIN v. Bises- 
8UR 8ANYAE. 16 1,0.255 = 

16 C.L J. 578. 


0. P. CODE (V of 1908), 0. 6, R. 16. 

irregular. Defeots of this category are merely 
technical and oan be allowed to be amended. 
(Pipon, J. 0. ) Nathu Ram v. The Lyaee- 
PUR Bane. 69 I.C. 422. 

-0. 0, R. 15 —Verified plaint—Value of. 

A verified plaint is not legal evidenoo of the 
faots contained in it, though a false verification 
may be the basis of a proseoution under 8. 193 
of the I.P.C. and oomes within the definition 
of the false evidence. (Sanderson, C.J., Wood- 
roffee and Mooktrji , JJ.) J. B. Ross v. C. R. 
8CRIVEN. 20 C W.N. 1192 = 

34 1 0. 235 = 43 Gal. 1001. 

-*0. 6,R. 15 — Verification--Importance of' 

A verification is a matter of great import¬ 
ance as possessing the seourity of being made 
under the sanction of a solemn declaration for 
whioh the person making it would be liable to 
the penalties attaching to the crime of giving 
false evidence, if the declarations were false to 
his knowledge. (Jenkins. C.J., Stephen and 
Chaudhuri, JJ.) In re AN ATTORNEY. 

19 1.0. 993 = 14 Or. L.J. 305 = 41 Gal. 113. 

6. R* 18— Pleadings — Allegations — 
Duty of plaintiff. 

A plaintiff when he brings a suit, must 
place before the Court all the faots relating to 
the claim, whioh are within his knowledge and 
must vouoh for the truth of his allegations in 
the plaint. ( Lindsay , J.O.) Sarup Narain 
v. bheo Shankar Lae. 42 1.0. 418 = 

4 O.L.J. 822. 


“ 0- 6, Rr. 14 and 15 — Plaint — Omis¬ 

sion to sign—Effect. 

An omission by the plaintiff to sign the 
plaint is no ground for rejecting it ; the plaint 
ought to be returned for amendment. (John¬ 
stone, J.) nand Lae u. Shankru. 

188 P.W.R, 1911 = 11 1.0. 842 = 

254 P.L R. 1911. 

-0. 6, R, 14— Signature of plaint. 

A plaint is properly signed under O. 6, R. 14 
when it is signed by a person specially author¬ 
ised to do so by a company, whioh is incorpo¬ 
rated in a foreign country. (Rattigan, J.) 

Singer Manufacturing Company, Delhi 
v. Ijar Mahomed Khan. 8 P r. 1912 = 

150 P.L R. 1911 = 10 1.0. 141 = 

251 P.W.R. 1911. 

0. 6, R. 14— Pleadings — Signature , 

If the plaintiff resides, withinthe jurisdiction 

of the Court in whioh he brings a suit, he must 
sign the plaint. iDrake-Brockman, J.G.) Dur- 
GAG1B v. KOEEU. 10 1,0. 731 = 

7 N.L.R. 33 

“-m* **,}*/ lfl —'Signing and verifi. 

cation—Technical defeots can be amended. 

Where the manager of a Ba D k gives a power 
of attorney to one of the Directors, who happens 
to be a Pleader to institute a suit and the 
•plaint is filed as signed by him and verified bv 
-the Accountant of the Bank, there is nothing 


. ®» Ri 19— Pleadings—Falsification 

If punishable. 

A wilful falsification of pleadings is punish¬ 
able by the Criminal law, (Parlett, J.) BRI¬ 
TISH India bteam Navigation Co., Ltd. v. 
fakir Mohomed. 25 I.C. 605 = 

7 L.BR. 257, 
B ' ,6 —Alternative case—Right 

„ a ^ l - h8 f ? at - y J 0 . a uti R a6i on may in a proper 
oase include m his pleadings two or more in- 

8e i 8 ° f material facts and olaim 
rel.ef thereunder in the alternative ; but wben- 

faoh, k l !° h . alt ® rna ‘ 1VQ oases are alleged, the 
facts belonging to them respectively should not 

as UP bU u 8h0U,d bo 9tat0d separately so 

as to show on what facts suoh alternative relief 

OFF!pT?r d l D i Mo °^ r7 ’ 6fl and Pa *ton, JJ.) 

RnMni^n 8SIQNBE 0P 0a LOOTTA V. BlDYA 

Bundari Dasi. 24G.W.N. 149 = 

84 1.0.700 = 80 G.L.J. 428. 


0. 6, R. 16 —Inconsistent rights. 

Parties should oonfine to the pleadings 
regards the faots to be proved at the trial 

b^Dermifctfwi r '8hts claimed alternatively mt 
of MhMhl ex ?^ k !* he . n tW are destruoti- 

LAL Pnnmp (Mookerjee and Roe, JJ.) MA' 
EAE PODDAR v. JUDHI8TRI DAB. 

22 O.L.J. 284 = 311.G. 181 

20 O.W.N. 8i 
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-0. 8, R. 18— Inconsistent positions. 

Parties litigants oannot assume inconsistent 
positions in Court to the detriment of tbeir 
opponents ; where they eleot to adopt a oertain 
course of aotion they will be oonfiued to the 
oourse they have deliberately adopted. 

(Mookerjee and Beachcrojt, JJ.) GOKHAI Pad- 
han v. Cones Lal Pandit. 

17 C W.N. 888 = 17 1.0. 938 = 16 O.L.J. 401. 

-0. 6, R. 18— Alternative pleas. 

In a suit by a member of a joint Hindu 
family, that an alienation by father doe6 not 
affaot his share, the purchaser may plead not 
only according to the reoital of the sale-deed, 
that the property was the self-aoquisition of 
the vendor but also in the alternative, that the 
sale was for purposes binding on the family. 
{Seshagiri Aiyar and Phillipps, JJ.) AUDI- 
MULA MUDALI V. ALAMELAMMAL. 

(1916) 2 M.W.N. 118 = 36 l.C 365 = 

4 L.W, 128. 

-0. 6, R. 16— Expunging remarks. 

A Bub-judge while allowing amendment of 
a Devasthanam scheme petition remarked ‘ He 
did not oare a brass farthing for Devasthanam. 
It is not a oase for the High Court to exeroise 
the power of expunging the remarks. (Sada- 
siva Iyer and Moore, JJ.) Rama Badra 
NAIDD V. ARUNAOHELAM CHETTIAR. 

33 I.o. 608 = 3 L.W. 289. 

-0. 6, R. 16 —Alternative claims. 

A Court oan at any stage of the proceedings 
direot that any matter in any pleading whioh 
may tend to prejudice, embarase or delay the 
fair trial of a suit be amended or struok out. 
But the Court is not to diotate to the parties 
how they should frame their oases. The objeot 
of permitting alternative relief to be olaimed 
in one litigation is to obviate tbe necessity of 
another litigation, to dispose of tbe sime con¬ 
troversy or the subjeot matter of the same 
relief though the ground upon whioh the relief 
is olaimed. may be different, ( Kanhaiya Lai, 

A.J.C.) Muhammad abdul Hussan Khan 
v. Muhammad ali Muhammad Khan. 

20 0.0. 192 = 411.0. 903 = 4 O.L.J. 499. 

-0. 6, R. 16—Inconsistent pleadings. 

Where in a suit for possession, plfl. denied 
the genuineness of the wakf set up in defenoe, 
and pleaded in the alternative, that the deed 
had been obtained from her by fraud and 
undue influence. Held, that there was nothing 
in the allegations to embarase, delay or pre¬ 
judice the fair trial so as to justify the Court 
in taking aotion under O. 6, R. 16, O.P.C. 
(Kanhaiya Lai and Kendall, A.J.Cs.) Farid- 
UN-NISSA V, MUKTHAR AHMED. 

40 1.0. 488=4 O.L.J, 230. 

-0. 8, Br. 18, 17— Alternative cast— 

8uit lor rescission of contract—Amendment ask¬ 
ing for specific performance in the alternative 
can be allowed. 

In an aotion for rescission of a oontraot and 
for return of earnest money, the plaintiff oan 


0. P. CODE (V of 1908), 0. 6, R. 17-Abaa 
donraent of olalm. 

be allowed an amendment olaiming speoifio 
performance as an alternative relief, arising 
oat of the same faots. The oonrt has always the 
power to strike out matters which tend to 
prejudioe, embarase or delay the trial, if tbe 
oooasion arises during the trial. Soope and 
efieot of tbe Judioature Aot pointed out. (Das 
and Macpherscn, JJ.) Chandra Prasad v. 
HIBA Lal. 2 Pat. L.R. 82 = 

3 Pat. L.T. 49 = 78 1.0. 488 = 
(1923) Pat. 857 = 1924 P. 280. 

-0, 6, R. 18— Dismissal of suit—Allega¬ 
tions in plaint. 

A suit may be dismissed on the plaint, only 
when disrespeot of the oourt or obvious 
embaraasment to deft, will be caused by incon¬ 
sistent allegations made in tbe oourse of the 
suit and not when they occur in the plaint 
only. (Chapman and Jwala Prasad, JJ.) 
PARAMESWAB SlNQH V. RAMNAND PRASAD 

Narayan Singh. 

42 1 0 620 = 2 Pat. L W. 226. 

-0 6, R, 17. 

ABANDONMENT OF OLAIM. 

ADDITION OF PARTY. 

ADDITION OF RELIEF. 

ALTERNATIVE OASE. 

APPELLATE COURT. 

Cause of action. 

Custom. 

Damages. 

Dead man. 

Declaratory suit, 
description. 

Different causes of action. 
Discretion. 

Ejectment. 

inconsistent claims and pleas 

LATE STAGE. 

Limitation. 

Mistake. 

Mortgage. 

Nature of suit. 

NEW PLEA OB CASE. 

Partition. 

Power of court. 

Prejudice to defendant. 
Procedure. 

Redemption, 
refusal to amend. . 

Revision. 

Shortening litigation. 

Subsequent cause of action. 
Technical defect. 

Abandonment of claim. 

■ —0. 6, R, 17— Abandonment of claim— 
Effect of. 

The effect of an application to Amend a plaint 
by striking out oertain olaims is in aubstano* 
as if tbe suit had never been commenced id 
respeot of suoh olaims. ( Twomey, C.J., and 
Ormond, J.) P. Moolohand v. Po Thein. 

12 Bar. L.T. 108 = 81 l.C 878 = 

9 L.B.B, 276. 
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0. P. GODE (Y of 1908}, 0. 6, B. 17—Addition 
of Party. 

Addition of Party. 

--0. 6, R. 17— Addition of party—Limi- 

talion. 

Amendment should not be refused on the 
ground that a fresh party shall have to be 
joined and that as against him the euit will be 
time-barred. ( Skinner, J.C.) BaNSIDHERv. 
RAGHAHIR. 10 1.0. 787 = 7 N.L R. 43. 

Addition of Relief. 

-0. 6, R. 17 — Addition oi relief. 

Where a suit seeking to disturb a possession 
whioh the clefts, had been enjoying for a period 
of 40 years is found to be not maintainable on 
the basis of the relief asked for. the plff should 
not be allowed to ameud the plaint by asking 
for the proper relie'. [Richards, C J. and 
Banerji, J ) JUGAL KlSHORE U SHAFIUDDIN- 

14 1 0. 537. 

-0. 6. R. 17— Addition of relief — Suit 

for possession of lands—Effect of. 

The addition of a claim for new lands to 
those claimed first in the plaint is a new relief. 
(Woodroffe and Cuming, JJ.) MANINDRA 
Chandra Nandi u. Rangalal. 

41 10. 728. 

-0. 8, R. 17 —Addition of relief—Suit 

lor specific performance —Possession. 

In a plaint in a suit for possession a prayer 
for specific performance of th9 contract by the 
ereoution oi a conveyance oan be added. Even 
a Court of Appeal can allow the amendment 
provided the evideuce ou whioh a deoree can be 
passed on the plaint as amended is before the 
court or can be easily obtained and it is possible 
to compensate the deft, by costs for any pre¬ 
judice he is likely to have sustained or sustain. 
( Abdur Rahim and Oldfield, JJ.) SUBRAMA- 
nia Iyer v. Kalyanasundaram Iyer. 

53 1.0. 283. 

--0. 6, R. 17— Addition of relief. 

When there has been a part performance of 
the oontraot alleged, and wh9n time is not the 
essence of tho contract the plaint should be 
allowed to be amended under O. 6, R. 17, if 
necessary. (Sadasiva Iyer and Napier, JJ.) 
BHUNMUGAM CHETTY V. SUBBA REDDI. 

81 I.C. 1. 

-0. 6, R. 17 —Addition of relief—Limi¬ 
tation, 

Where tho amendment does not eesk to in¬ 
troduce a new oause of action or one which may 
be barred at the date of suit but only, prayed 
for an additional relief in the facts alleged in 
the plaint, it ought to be allowed. If it 
changes tho oause of aotion and tho suit if 
brought on that date would be barred, the 
amepdraent should be refused. 36 M. 378 Poll.* 
27 M. L. J. 25. Diet, (Ailing and Tyabji JJ) 
NARAYANAN CHETTIAR v. RATNASABAPATHI 
AIYAB. 28 1.0. 828 = 29 M.L.J. 464. 


G. P. CODE (Y of 1908), 0. 6, R. 17—Addition 
of Relief. 

-0. 6, R. il—Addition of reliel—Re¬ 
demption* 

Where in a suit to deolare a mortgage of the 
Tarwad properties by the Kamawathi invalid 
and not. binding upon the junior members, of 
the tarward, a part of the consideration for the 
mortgage is found to be binding on the family, 
the plaint should be allowed to be amended by 
adding a relief for redemption of the piortgage 
on payment of the binding portion of the debt. 
15 M. 15. 13 B. 548. Followed ( Sadasiva Iyer 
and Hannay , JJ.) Mani i>. Momalan 
Kannan. 28 I C. 443 

—0. 6, R. 17 —Addition of relief—Speci¬ 
fic performance—Contract by father of joint 
family—Suit on behalf of family against father 
and son 

Where in a suit for speojfio performance of 
oontraot to sell by a father in favour of one 
member of the joint family the prayer was that 
the sale-deed should be exeouted by the father 
and his undivided son in favour of the other 
member, the plaint oould be amended by a 
prayer for speoifio performance against the 
father alone. (Ay ling and Tyabji, JJ.) KONDA- 
PANNENI KOTAYYA v. GANGABU 8ESHAY*A. 

(1913) M.W.N. 933 = 21 I.G. 778 = 

14 M.L.T. 493. 

-0. 6, R. 17 —Addition of relief—Suit 

for recovery of account books from Servant- 
Amendment of plaint to recover monies if can 
be allowed. 

Where a suit is for recovery of aooonnt books 
from the plaintiff's servant, an application for 
amendment of tho plaint claiming by way of 
j further relief the money due from them, should 
be allowed even though the latter relief might 
have become barred in the interval. (Benson 
and Spencer, JJ.) Bevugan Chetty v. 
Krishna aiyangar, 10 M.L.T. 887 = 

22 M.L.J. 139 = 13 I 0 268=36 M. 378. 

0. 6, R. 17— Additio7i of relief. 

A suit ought not to be dismissed merely 
because the plff. has misconceived the appro¬ 
priate relief to whioh he was entitled. He 
should be allowed to amend his plaint by in¬ 
serting the proper prayer. (Abdur Rahim and 
Ayling, JJ.) ABDUL KADIR v. BANGARU 

Swajii Naioken, (1911) 1 M.W.N. 270 = 

10 I.C. 260 = 9 M.L.T. 429. 

~ 7~ 0, 6 * 17— Addition of relief— 

Amendment of plaint—Principles. 

If the claim eousht to be introduced is an 
entirely different oause of aotion and is ooe 
that was not heard of before limitation expired 
the amendment ought not to be allowed but if 

>t is nothing more than the original 'claim in 

another form and is ono that tho other party 
had already to meet no injustice is oaused 
the amendment ought to be allowed. (Robin¬ 
son, J.) Ma E Owe v, Ma Le Wa. 

611,0, 29 = 13 Bar, L,T, 201. 
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f CODE (V of 1^Q8). 0. 6, R, 17-JddUiqp 
of Relief. 

•H ^ 

-0. 6, R. 17—4d4ftion of relief— 

Specific performance—Redemption. 

Where in a suit for redemption on a docu¬ 
ment, whioh in faot was a $ale-deed with an 
option tq re-purohase, the plfl. sought specific 
perfprmanoe of the agreement to re-sell, he 
wa3 allowed to amend plaint as the faota and 
the relief sought were in effeot the same. 
(Ormond and Twomey, JJ.) MA 8HWE v. 
Maung PO LU. 37 1.0. 91 = 9 Bnr. L T. 177. 

Alternative Case. 

-0 6, R. 17 —Alternative case—Pre¬ 
emption based on custom or contrcct. 

A plaintiff basing his suit on a oustom of 
pre-emption, without even mentioning any oon- 
traot nf pre-emption, should not be allowed to 
amend the plaint at appellate stage. ( Piggott 
and Walsh, JJ.) Ram Gartb Tiwari y. 
QHANKER TIWARI. 20 A L J 13 = 

69 10. 242 = L R. 3 A. 636-1922 All. 5. 

-0. 0. R 17 —Alternative case—Suit 

teased on fyuhammadan Law—Application for 
amendment of plaint to base claim also on 
wajib-ul-atz. 

If in a suit for pre-emption plfl. seek? to put 
his 0&3Q in the alternative, oourt should allow 
plfl. to amend the plain.. But if oourt 6nds 
thj»t the oustom of pre-emption exists apart 
from Muhammadan Law on whioh the olaim 
was leased the olaim should be deoreed without 
amendment. (Richards, O.J. and Tudball, J.) 

Abdul Hamid v. Maseetullah. 

36 All. 873 = 26 I 0. 70 = 12 A L.J. 986 

- -0. 6, R. 17— Alternative case—Suit on 

promissory r^pte insufficiently stamped—Original 
consideration. 

Where the plaintiff, whose suit based on an 
insufficiently stamped hundi was dismissed, 
applied foe Ipave to append his plaint a9 he 
wished to sue on the original consideration 
and the oourt refused leave, held in revision 
the amendment should have been allowed. 
( Martineau . J.) 8'uNDAR DAS u. PURAN 
8INGH. 10 P.W.R. 1922 = 1922 Lah 391 il). 

- 0, 6, R. 17— Alternative case. 

It is altering the nature of the oase to allow 
a suit by plfl. as full owner to be amended into 
a suit for ejectment by p]0 as the manager 
of wak( property. ( Rattiqan and Chevis, JJ.) 

ram Das y. Daulat Ram. 

229 P.L.R 1913=181.0. 807 = 114 P.W.R 1913. 

1 < ^ ' • * rr 

—rr- 0. 6, R. 17 — Alternative case — 

Qxpunds for. 

In a suit for speoifio performance or in the 
alternative for damages, plaintiff can be allow¬ 
ed to amend hisplaint'by giving up his claim 
for speoifio performance in view of the faot that 
the property had depreciated in value. It is n 
well reoognised rule of law that under O. 6, 
R, 17, C.P.C. the powers of amendment vested 
in the Court are very wide, (Raymond, A. J.O.) 
EANOHOSE NABBB W. ABDUL HUSSAIN. 

- r 1922 Sindh 16. 


0. F. CODE (V of 1808). 0. 0. R. 17-Appel 
late Court. 

Appellate Oourt 

-0. 0, R. 17— Appellate Court — Amend¬ 
ment in second appeal. 

A suit for ejectment oapnot be allowed to he 
so amended in seoond appeal as to convert it 
into a suit for redemption. (Richards and 

Tudball, JJ.) Munna Lal v. Maiku Lal. 

24I.C.723. 

-0. 6, R 17— Appellate Court—Amend¬ 
ment of plaint. 

A direotion by an Appellate Court for amend¬ 
ment of a plaint oan be oarried out in the 
Appellate Court, (Chatterjea and Panton, JJ.) 

Nripendranath y. Hemanta Kumar. 

63 1.0,701. 

-0.6, R. 17— Appellate Court-Second 

appeal. 

Order of the Appellate Court allowing an 
amendment of the plaint is not open to seoond 
appeal. tFletcher and Smither, JJ.) KUSUM 
KUMARI V. 8URENDRA KRISHNA GH08E. 

' " ‘ 42 1 0.438. 

-— 0. 6, R. 17— Appellate Court—Power 

of,- 

Tf a plaintiff argued in the lower oourts that 
his suit was properly framed and presented, he 
should not in second appeal be allowed to amend 
the plaint on admitting that the suit was 
brought in a wrong form. (Fletcher and New- 
5omW, JJ.) CBHATRAPAT 8INHA v. Maha- 
rajX Bahadur Sinha. 1 ' ‘ 30 1.0. 861. 

Cl * .» . * i (• 

- 0. 0, R. 17— Appellate Court—Powers 

of—Amendment of grounds of appeal. 

The oourt has full diaoretion under the C.P. 
Code to allow the am°ndment of pleadings at 
aDy stage and ii the grounds of appeal are not 
Buffioiently dear, there is no reason why an 
appellate Court should not direot'a report on 
all the points raised in the applications filed by 
the parties in the District Judge’s Court. 
(Scott-Smith and Abdul Raoof, JJ.) MT Ram 
P lARl V. SULTAN BAKSH. 3 Lnh. 882 = 

77 1 0. 207=1923 Lab. 118 

-0. 6, R. il— Appellate Court—Amend¬ 
ment pan be allowed in. 

Where plaintiffs alleged but failed to prove 
exclusive title to oertain fraction of the joint 
estate and where the defendants asserted their 
exclusive title but i.t was found that thay have 
uo auob erolusivo fcitje a decree foie joint posses¬ 
sion of joint property oan bo given. ‘29 P.R. 
1916, distinguished. The question whether a 
oo-sharer oooupying a portion of the joint land 
without denying the joint-oharaoter thereof 
should bo allowed to retain it until partition 
in the obbo of abadi land when that land has 
boeu reduced to « minimum area barely suffi¬ 
cient for the common purposes of the village 
was raised but was not deoided. The highest 
court of appeal may allow an amendment of 
the plaint, (Shadi Lal, O.J. and Leslie 
Jones, J.) Mauji ashaq ali v. Gbulam 
MAROHKD, r ? - 8 Lfth,Xi.J. 73. 
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0. P. CODE (Y of 1908), 0. 6. R. 17-Appel- 
late Court. 

0. 6, R, 17 — Appellate Court, 


Amendment by. 

A pre emption suit in respeot of land trans¬ 
ferred on a Adhlapi Tenure, was dismissed on 
the ground of the plff’s failure to state in the 
plaint, his willingness to perform all the 
conditions attaching to suoh a tenure. Also 
an application for the required amendment 
was rejeoted for late presentation ; but the 
appellate court allowed the amendment. Held, 
that the appellate oourt oan allow an amend¬ 
ment whioh does not offend the provisions of 
any law ; and as suoh the present oase was a fit 
one of whioh nature was not altered, by the 
amendment. {Abdul Raoof , J.) Sadda KHAN 
v. 8ultan Khan. 88 I.C. 968. 

0, 6, R, 17 —Appellate Court - Second 


appeal. 

A Court of second appeal cannot order 
amendment of a plaint especially, when the 
plff. has not asked for it in both the lower 
Courts and whioh amendment if allowed would 
mean the trial of the case denovo. (Shadi Lai, 
•J.) MAHTAB ALI BHAH V. IMDAD ASI SHAH. 

89 P.L.R. 1916 = 30 1.0.387 = 

91P.V.R. 1918. 

0. 6, R. 17— Appellate Court — Amend¬ 


ment of plaint —in appeal—when not allowed. 

A plff. oannot be allowed to amend his plaint 
in appeal so as to ohange the whole character 
of his suit. ( Shah Din and Agnew, JJ.) Muk- 
AND V. ABDUL MAJID. 180 P.W.R. 1913 = 

20 1.0. 801 = 292 P.L-R. 1918. 

-0. 6, R. 17 —Appellate Court—Second 


appeal—Amendment of plaint. 

Where the plfi. uses due difigenoe in fram¬ 
ing his plaint he would be allowed to amend 
the plaint if necessary but not where be is 
careless. The proposition that a plff. will not 
be allowed to add fresh causes of aotion by 
way of amendment when if a fresh suit on 
these causes were instituted it would be barred 
by limitation, is subjeot to the exception, e.g., 
where the cause of action is the same but the 
plff. has made a mistake as to the appro¬ 
priate remedy he would be entited to in law. 
The amendment may be allowed even in 
seoDnd appeal if the error is bona fide for 
instance due to oonfliot of opinion in judgments 
of High Courts. ( Benson and 8undara Aiyar , 
JJ.) MULLVEETIB V. ACHDTAN NAUi. 

21 M.L.J. 478 = 10 I.C. 218 = 9 M.L.T. 499. 

— 0. 6, R. 17 —Appellate Court—Seeond 


appeal—Amendment in. 

Where parties go to trial on a particular 
oauae of aotion, and the issues and the evi¬ 
dence are limited to those whioh are relevant 
to that cause of aotion, the court will not on 
seoond appeal permit an amendment ot the 
pleadings with a view to a remand for retrial 
as that would praotioally be starting a new 
trial on a oause of aotion deliberately aban¬ 
doned. ( Daniels , A.J.O.) Bajrang Lal u, 
BBAHMA DAT. 82 1.0. 849 = 6 O.L.J. 822. 


0. P. CODE (Y of 1908), 0. 6, R. 17—Custom. 

-0 6, R. 17—and 0. 41, R. M—Appel¬ 
late Court—Amendment of plaint. 

Amendment of plaint may be allowed in 
appeal under exceptional oiroumstanoes, 
(Kanhaiya Lal and Daniels, A.J.Ge.) Maha- 
dev Kunwar v. Bahu Rani. 60 I.C. 180- 

6 O.L.J. SB. 

0- 6, R. 17— Appellate Court—Powers 
of— Bona fide mistake—Effect, 

An amendment is not generally allowed by 
an appellate Court if the plaintiff has eleoted 
to go to trial on an issue whether the frame of 
the suit is oorreot notwithstanding the objec¬ 
tion of the defendant thas it offends 8. 42, 
Specific Relief Aot. But where it i9 framed bona 
fide believing consequential relief is not open to 
him, the appellate court oan allow an amend¬ 
ment of the plaint. The rule is subjeot to 
ohange and that no amendment oan be allowed 
if the plaintiff had notioe in the trial oourt of 
the objection to the frame of the suit. ( Mullick 
and Bucknill, JJ.) Sheipujan Rai ti. 
Maharaja Bahadur Kesho Prasad Singh. 
2 P. 919 = 76 I.C. 347 = 8 Pat L.T. 819 = 

1924 P. 810. 
0* R- 17 —Appellate Court — 8econd 

appeal. 

Plaint should not be allowed to be amended 
in seoond appeal when it involves fresh issues 
and fresh evidence. {Me Coll, A J.O.) NGA 
tun Bom v. Nga Kan. 12 I.o. 200= 

4 Bur. L.T. 244, 

-0. 6. R. 17— Appellate Court—Amend¬ 
ment on second appeal. 

Amendments involving an entire ohange iu 
the form and oharaoter of a suit oannot be 
allowed in seoond appeal. ( Twimey , J.) 

Palaneappa Chetty v. Ma Shiv Me. 

9 1.0. 774 = 4 Bur. L T. 47, 

Cause of Aotion. 

—— 0. 6, R. 17 — Different cause of action 

—Redemption—Suit on one mortgage—Relief 

on another mortgage. 

The general rule, that where a plff. fails to 
establish the specific mortgage sued on, he 
should not be given a deoreo on a mortgage to 
be spelled out from documents or pleading, is 
subjeot to exceptions, e.g., where the plaintiff 
is under an error induced by the defendants. 18 
M. 462, 13 M.L.J. 274 ; (1916) M.W.N. 
105; (1910) 17 M.W.N. 171 ; 30 M. 309, R 0 f. I n 
no case can a plaintiff who has f&brioated a 
dooumeot be allowed to obtain a deoreo on the 
admission of defendant. (Seshagiri Aiyar and 
Napier, JJ.) Madhavan Vydur v. Laksh- 
MANA Pattar. |19i8) M W N. 139 = 

44 1.0 447 = 7 L.W. 284. 
Gastorn. 

*7®’ ^ Custom — Late stage of 

proceedings. y 

\ custom set up at a late stage of the pro¬ 
ceedings, when not pleaded in the pleadings 
will not be entertained. {Lindsay, J.O.) 
Suraj Bali v. Tilok Oband. 

38 1.0. 66 — 8 O.L.J. 827, 
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C P. CODE (Y of 1908), 0.6, R. 17-Damagei. 

Damages. 

-0. 6, R. 17— Damages —Suit for dam¬ 
ages— Amendment—It crease of claim. 

Id an action for damages the Court has 
power to order an amendment of the plaint at 
any stage of the suit so as to enhauce the olaim 
for damages, if the application is made at the 
beginning of the trial. (TTaliis, O.J. nnd Sada- 
siua Aiyar, JJ.) Vinayaka Mu DALI v. 
Parthasabathy Aiyangar. 

7 L.W. 419 = 49 1.0. 956 = 23 M L T. 812. 

De&dman. 

-0. 6, R, 17— Dead person—Amendment 

of suit against—Nullity. 

A suit filed against a dead person is no suit 
at all and no question of amendment of the 
plaint arises. 31 M. 86, foil. (Sriniuajo 
Aiyangar, J.) RANGA GOUNDAN v. PlCHA- 
MUTU PILLAI. 42 I.C. 939. 

——0, 6, R. 17 —Deadman — Amending suit 
into one against legal representative. 

A Court cannot allow the amendment of the 
plaint directed agaiDst a deadman into one 
against his legal representative and deoide the 
suit as brought against the latter instead of the 
deadman. 31 M. 86, foil. (Sadasiua Aiyar and 
Napier , JJ.) In re Abunachallam Chet- 
TIAB. 80 I.C. 679 = 2 L.W. 828. 

Declaratory Suit. 

-0, 6, R. 17 —Declaratory suit — Amend¬ 
ment of plaint—Specific Relief Act, 8. Vi, Pro¬ 
viso, 

The plfl. appealed : Held, (a) that declaration 
suit that a oertain deoree being based on fraud 
shall not afleot the plfi.’a rights and ifor any 
other relief whioh the Court might deem fit to 
Rrant, was one for declaration only. 20 Bom. 
736 and 30 Oal. 788, Ref.; (b) that a suit for a 
mere declaration was not competent in this oase 
unless followed up by a prayer for consequential 
relief by injunction or otherwise, 38 Mad, 922 
and 29 I.C. 132, Ref; (c) that the Conrt ought 
to have allowed the plfl. an opportunity to 
amend his plaint so as to inolude the neoessary 
prayer for consequential relief by injunction or 
otherwise ; and Id) that the mere prayer for 
general relief is not necessarily a prayer (or oon- 
sequential relief so as to make the suit out of 
the olase of suits for a declaration only. (Shadilal 
O.J. and Dundas, J.) Bua Ditta v. Ladha 
MAL. 63 P.W.R. 1921. 

—-0, 6, R. 11 —Declaratory suit— Posses¬ 

sion—Grounds of amendment. 

Where a plff. lost possession of the land 
in suit owing to a deoree in a Revenue Court 
during the pendenoy of a suit for declaration of 
title he must be allowed to amend his plaint aod 
ask for possession as futher relief. (Chevis 
and Wilberforce, JJ.) Kabam Dad v. Hussain 
BAKHSH. 96 1.0.498, 

-0. 6, R. 17— Declaratory] suit—Conse¬ 
quential relief. 

Vol. II— 9 


C P CODE (Y of 1908), 0 6, R. 17-Deacrip- 
tion. 

Plaintiff oan be allowed in appeal to amend 
the nature of the suit, i.e., so a9 to make it one 
for possession instead of for ejeotment. (Cfceuis 
and Broadway, JJ.)j8HIV Ram Dass v. BHAG 
DEVI. 48 I C. 838=118 P.R. 1918. 

- 0 6. R. 17 —Declaratory suit—Amend¬ 
ment of plaint suit for possession by reversioner 
against widow and daughter—Declaration of 
right of succession after death of widow. 

A suit by nephew of a deceased against 
daughter and widow for possession of property 
of the deosased stating that be would be at 
least entitled to declaration of his right of 
suooession after death of widow, in case the 
widow is proved to be lawfully married to the 
deceased was dismissed as premature, bolding 
that the widow was legally married. Held the 
oourt should have allowed the amendment of 
the plaint in terms of the second prayer and 
should have deoided the suit on this right. 
(Shah Din and Agnew, JJ.) GURDIT BINGH v. 
Musammat Permeshbi. 

238 P.L.R. 1918 = 19 1.0. 928 = 

142 P.W.R. 1913. 

-0. 6, R. 11—Declaratory suit—Convert¬ 
ed into one for possession. 

A plaint may be returned for amendment 
only if the party applies for it. The Court 
oanuot of its own aooord return a plaint for 
amendment or oonvert a suit for declaration 
into one for possession. (Sankara Nair, J.) 
VENKATAOHALA Chetti V. Narayana 
AIYAR. 24 M.L.J. 499 = 19 I 0. 672 = 

(1913) M.W.N. 399. 

- 0. 6, R. 17— Declaratory suit—Posses¬ 
sion. 

A declaratory suit ought not to be permitted 
to be ohanged into one for a recovery of 
possession aDd iDjunotion, at the time of appeal, 
if substantial injustice will not be done by 
aeking him to briDg a fresh suit or if the 
change sought to be made is of an unprece¬ 
dented description. (Mullick and Atkinson, 
JJ.) Satya Narayan Chakkravabti V. 
Dwabka Nath Sadhu. 2 Pat. L.J. 379 = 

40 I C. 174 = 1 Pat. L.W. 738. 

Description. 

- 0. 6, R. 17— Descript ion of party—Suit 

brought in wrong name—Limitation for. 

Where a plfl. intending to sue one person, 
by mistake enters another name the amend¬ 
ment may be made even after limitation bub if 
by mistake the plfl. intended to sue a wrong 
person, the amendment after limitation will 
not bring the suit within time. (IFaUis and 
Ayling, JJ.) NARAYANA 8ASTRIGAL v. 
MANGALATHamMAL, 28 1.0. 764 = 

1 L.W. 386. 

See also (8harluddin and Doss, JJ.) Dhan- 
PAT BINGH V, JOHUBMAL. 

7 1.0. 161 = 18 O.L.J, 889. 
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C. P. CODE (Y of 1908), 0. 6, R. 17—Deicrip- 
tlon. 

-0. 6. R. 17 —Description of property 

—Inclusion of wrong property owing lo mistaken 
identity — Amendment, 

Where the plff. was honestly misled as to 
the identity of the land3 which he olaimad 
there is no reason why he should not be allowed 
to oorreot the mistake (Rattxgan, C.J., and 
Dundas, J.) 8Hankab Lal. v. Ar.jmand 
KHAN. 81 I 0. 757 = 96 P.W.R. 1919. 

Discretion. 

- O. 0, R. 17— Discretion—Suit in forma 

pauperis—Coats of application—Order for 
payment of. 

An order directing a plaintiff to pay in cash the 
costs of an amendment of the plaint, after he 
has been found to be a pauper is improper. 

( Shah A.C.J. and Crump, J.) AMBAJI BAL- 
want Rao«. Hamming Rao Deshmukh. 

21 Bora. L.R. 921=69 I 0. 207 = 
47 B. 101 = 1922 Bom. 389. 

-O. 8, R. 17— Discretion — Appeal. 

An appellate court will not ordinarily inter¬ 
fere with the discretion deliberately exercised 
by the lower oourt in refusing to allow a 
plaintiff to amend his plaint during the 
progress of the suit unless it is satisfied that 
the lower oourt came to a wrong oonolusion. 

( Fletcher and Teunon, JJ.) Habi Krishna 
DAS V. DINOB KINLA. 29 1 0.333. 

--0. 0, R. 17— Discretion — Amendment 

of plaint. 

To allow or not to allow an amendment is 
in the Court's discretion. ( Jenkins, C. J., and 
Mookerjee, J.) Satyes Chandra Sarkar v. 
MANMOHINI Dasi. 25 1.0 837 = 19 C.L.J. 518. 

• ——0. 0, R. 17— Discretion — Principles. 

A party oan be allowed to amend a plead” 
ing i( no injustice is done to the opposite 
party for the purpose of raising the real 
questions at issue. (Mookerjse and Carnduff, 
JJ.) 8bi Rang Bbhari Lal v. Ranchayya 
LAI.. 13 I.G. 128 = 19 C.L.J. 489. 

-0. 8, R. 17— Discretion of Court. 

It is in the discretion of Oourt to allow an 
amendment of the pleadings, but the discretion 
is judioial and not merely arbitrary and an 
erroneous exeroise of it is capable of correction 
by a Court of appeal. ( Mookerjee and Caspersa, 
JJ.) Ramji Ram v. SAiiia Ram. 

1110. 481 = 14 C L J. 188. 

-0. 8, R. 17— Discretion—Principles— 

Minor. 

An amendment should always be allowed 
when it does not ohange the nature of the suit 
and any inoonvenienoa caused to the deft, oan 
be compensated by costs. Permission to.amend 
was all the more justified in the case in ques¬ 
tion as the minor would not have been bound 
by the aot of his next friend. (Le Rossignol, J,) 

Fateh Khan v Muhammad Isa. 

84 P.R. 1919 = 82 1.0. 464 = 8 P L.R. 1919. 


0. P. CODE (Y of 1908), 0. 6, R. 17—Discre¬ 
tion 

- 0. 6. R. 17 —Discretion of court — 

Interference in appeal, 

O. 6, R. 17 of the C. P. Code confers a very 
wide disoretion upon the oourt with raspeot to 
the amendment of pleadings. An order allow¬ 
ing amendment will not b9 set aside on appeal 
when the amendment has not caused prejudice 
to the deft. (Shadi Lai and Wilberforce, JJ.) 

F. a. Gregory v. albert Pusaoh. 

49 l.C. 441=21 P.W.R. 1919. 

— 0. 8, R. 17— Discretion — Appellate 
Court. 

Where the first Court aooepted a suit on a 
balance of acoouut as amended into a suit on 
previous aooounts, the Appellate Court must 
not dismiss the suit. Such a narrow interpre¬ 
tation of Court's power amounts to material 
irregularity liable to revision. 68 P. R. 1904, 
119 P. R. 1908, Expl. (Kensington, J ) AMIR 
CHAND V. 8UNDERMAL. 7 P L.R. 1912 = 

12 l.C. 617=207 P.W.R. 1911. 

--0. 6, R. 17 and 0. 14, R. 8— Discre¬ 
tion — Revision. 

The power of allowing amendment is dis- 
oretionary and unless its exeroise is shown to 
be absurd or perverse, no revision lies from it. 
(Reid. C. J.) INDAR NaRATN v NANAK 
CHAND. 81 P L R. 1911 = 9 I C. 207 = 

193 P.L.R. 1911. 

- 0. 6, R. i7 - Discretion of Court- 

General principles. 

It is within the disoretion of a oourt to grant 
permission to amend the pleadings. Provided 
the opposite party is not taken by surprise or 
precluded from giving evidonoe, the court 
should grant leave to amend the plaint. It 
should be re f u3ed where the party is agitating 
only a teohaioal olaim or where it would alter 
the oharaoter of the suit, or where there has 
been inordinate delay in applying for amend¬ 
ment. The main objeot of allowing an 
amendment is to avoid multiplicity of suits. 
After the disposal of the appeal the plff. was 
allowed to amend his plaint by adding a new 
olaim for mease profits which was omitted in 
the first suit. (SesTtagir* Aiyar and Napier, 
JJ.) Ramaswami reddi v. Ganga RADDI. 

48 l.C. 619. 

—- —-0. 6, R. 17— Discretion of Court- 
Principles guiding. 

It is left to the discretion of the Court to 
grant leave for amending a plaint and snob 
leave should not, under partioular circum¬ 
stances, be refused merely because the amended 
plaint would become time-barred, if there is 
no material alteration in the plaint by the 
amendments and the olaim is not barred on 
the date of the filing of the plaint. In these 
matters exeroise of disoretion one way or another 
depends upon the partioular faots of eaoh o.ase, 
and the court should take into consideration 
the question of delay in applying for leave and 
the consequent question of limitation. When 
an application for leave to amend, is based on 
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€. P. OODE (V of 1908), 0. 6, R. 17—Diiore- 
tion. 

a mistake in regard to a reoent deoiaion neoes- 
Bitating the amendment, long delay in making 
the application and the faot of the decision 
making no ohangein the law would be grounds 
lor refusing the leave applied (or. (Oldfield 
and Krishnan, JJ.) Gatiganti 8ubb.\- 

BAYODU V. ABDMILLI SURAYYA. 

37 1.0 914. 

-0. 6, R. 17— Discretion—Exercise of. 

Discretion in allowing amendment should be 
freely exercised but not where the suit by 
amendment would relate to a different subjeot- 
matter. ISadasiva Aiyar and Napier , JJ.) 
PaYKAL MANAKKAL V. THEYYANKAB\N. 

32 1.0, 624=3(1916) 1 8*. WN, 171. 

— — 0. 6, R. 17— Discretion—Laches. 

The language of 0. 6, R. 17, G.P.C., is very 
wide but indulgence under it is not to be shown 
when the plaintiff failed to avail himself of the 
other remedies open to him. ( Spencer and 

Ooutts Trotter, JJ.) Ramanadhan v. Anna- 

MALAI. 29 1.0. 132, 

——0. 6, R. 17— Discretion—Character of 
out! changed. 

An amendment altering the oharaoter of the 
suit entirely, was under seotion 53 of the Old 
Oode, expressly forbidden. But seotion 135, and 
rule 17 of order 6 of the present Code make no 
express^restriotion on the discretion of the Court, 
provided it is jadioially exeroised. (H alii fax , 
A.J.O.) BHEONABAIN V. RAM PRASAD. 

74 1.0. 817-1923 Nag, 241. 

-0. 6, R. 17— Discretion of Court- 

General rule—Change of plea. 

0. 6, R. 17 of the Code is in more general 
terms than the corresponding 8. 53 of the 
Code of 1882. Questions of amendment of 
pleadings are entirely in the discretion of the 
oourt, whioh muBt be exeroised in accordance 
with settled judicial prinoiples. Amendment 
must be either raised in the pleadings or be con¬ 
sistent with the oase originally laid; the state 
of'faots and the equities and grounds of reliof 
originally alleged and pleaded by the plff. should 
not be departed from. 6 Cal. 871 and 11 M.I.A. 
7, Foil. A suit to enforoe a mortgagor’s right 
of redemption oannot be amended so as to con¬ 
vert it into a suit to enforoe a right as owner, 
(Fox, C. 2. and Teunon , J.) Nack To v, Ma 
Hinin. 9 Bur. L.T. 180 = 86 1.0. B = 

8 L.B.R. 418. 

-0, 6, R. 17— Discretion — Principles— 

Amendment of plaint. 

The power of granting amendments of plaint 
is disoretionary with the Court, and in so ex¬ 
ercising that discretion regard should be had to 
the faot that no amendment should be allowed 
whioh alters the nature of the oase. But an 
amendment should not be re'used merely 
beoause it introduces a new oase but not a new 
cause of aotion. (Bell, J.) STEEL Brothebs 
and Company v. Gassimji abmed madha. 

11 1.0. 827 = 4 Bur. L.T, 177. 


0. P. CODE (Y of 1938), 0. 6. R. 17- Different 
causes of aotion. 

- 0. 6, R. 17 — Discretion— Appellate 

court. 

If in an amended plaint there is no irrooou- 
oilable oontradiotion between the allegations id 
the original and in the amended plaints, the 
Appellate Court should not take tbe objeotion 
that the amended plaint put forward a uow oase 
of its own motion, nor should it deoide without 
giviDg the plS. an opportunity to explain. 

(Shaw, J.o.) Nga Po Tun v. Mi Thbt Pon. 

10 1C 991 = (1910) 1 U B.R, 66. 

-— . —0. 6, R. 17— Discretion cf Court — 

Principles regulating. 

A Oourt is not bound by any absolute rule of 
law in granting amendments. They will be 
granted aooording to the oiroumstances of the 
oase and with due regard to the interests of 
the other side and to the faot that multiplicity 
of suits should if possible be avoided. (Pratt, 
J.O., and Fawcett, A.J.O.) Nub Khanton v. 
8UMAR SAWAYO, 31 1,0. 7 = 9 S L R. 61. 

Different Causes of Aotion. 

-0. 6, R. n—Different cause of action 

—Account stated found to be forgery—Account 
stated in previous year. 

An aooount stated in a particular yetr upon 
whioh a suit was brought having bsen found to 
be forgery, the suit aanoot bo altered to one on 
the aooount stated in the previous year, (Coxe 
and Imam. J3.) BHAIRO Prashad v. Gaja- 
dhar prashad. 23 I C. 387= 

IB O.W.N, 170. 

- 0. 6, R. 17 —Different cause of action 

—Original suit based on negligence—Amend¬ 
ment based on nuisance. 

Where a plaint in a suit against ths Secre¬ 
tary of State was based on negligenoe, but the 
proposed amendment was based upon nuisanoe; 
held, that amendment oould not be granted, 
the cause of aotiou being different from that in 
the plaint but leave was given to withdraw 
with liberty to bring a fresh suit. (Jenkins, 

0.3. and Woodroffe, J.) MoInerny v. Secre¬ 
tary op State. 13 1.0.370 = 

38 Cal. 797. 

--— 0. 6, R. 17— Different cause of action 

—Suit on pro-note—Decree on original consi¬ 
deration—Amendment—Oral application. 

Where a suit is based on a promissory note 
whioh is invalid under the Stamp Aot the 
Oourt should allow the plaintiff to amend his 
plaint and fall back on his original cause of 
aotion. A written application is not neoessary 
to move the Court for an order allowing an 
amondmeut of the pleadings. An oral applica¬ 
tion is sufficient. (Phillips, J.) Kamakshi 
AMMAL V. SUBBARAYA OHETTY. 

82 1.0, 788. 

- 0. 8, R. 17— Different cause of action 

— 8uit on one mortgage—Decree on another. 

Per Sadasiva Aiyar, J. (Tyabji, J. contra ) — 
When the plaintiff rests his olaim to reieera 
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C. P. CODE lY of 1908), 0. 6, R. 17—Different 
cause of action. 

upon one mortgage and fails to prove it, a 
decree cannot be given to him on the footing of 
another and earlier mortgage proved by the ad¬ 
missions of the defendants without a formal 
amendment of the plaint. Quczre:— If suoh 
an amendment should at all be permitted. 
(Spencer, Tyatji and Sadasiva Aiyar, JJ.) 

Kallianiamma v. Narayana Nambiar. 

28 M.L.J. 266 = 17 M L.T. 170 = 28 I C. 69 = 

(1916) M.W N, 109. 

-0. 6, R. 17 —Different cause of action 

—Not to be introduced. 

A plaintiff would not be allowed to amend 
his plaint so as to substitute a fresh oause of 
action or a separate cause of aotion from the 
one disclosed in the plaint as originally framed. 
[Pratt, J.C.) MA NYUN v, MaUNG 8HNVE 
KAUNG. 92 I.C. 961 = (1919) 3 U.B.R. 171. 

-0. 6, R. 17— Different cause of action — 

Suit for reni—Damaget for use and occupation. 

A suit for rent may be amended into one for 
damages for use and occupation. [Fox, O.J.) 
Maung po Shin v. RIohamed Thambi. 

8 L.B.R. 270 = 80 I.C. 763 = 8 Bur. L.T. 284. 

Ejectment. 

-0. 6, R. 17— Ejectment—Redemption — 

Late stage—Claim tor. 

A suit for possession of immoveable property 
on the ground that the deft, is a trespasser 
cannot be transformed into one for redemption 
especially at the last stage of the suit. Obiter 
Dictum: —A suit for possession from trespasser 
and one for redemption cannot be lawfully 
inoluded in plaint in the alternative. ( Johnstone 
J.) KAIiA v. LACHHMMI. 167 P W.R. 1911 = 

12 I.C. 876 = 1 P.L.R, 1912. 

--0. 6, R. 17— Ejectment— Joint posses¬ 
sion. 

When plfi. sues for exolusive possession of 
property and the plfi. is found to be entitled 
only to joint possession, the court may give 
pl£f. a deoree for joint possession. But plfi. 
cannot claim it as a matter of right. (Sundara 
Aiyar, J.) In re PURUVALA Perumal 
O HETTY 12 M.L.T. 169 = 19 I.C. 668 = 

(1912) M W.N, 1116. 

-0. 6, R. 17— Ejectment — Partition, 

A suit in ejeotment oannot be converted into 
one for partition. (White, C.J. and Benson, J.) 
Vaithilinga Mudali V. Munigan. 

37 Had. 529 = 23 M L.J. 189 = 
19 I.C. 299 = (1912) M.W.N. 1127. 

Inconsistent Claims and Pleas. 

-0. 6. R 17— Inconsistent case. 

The power conferred by O. 6, R. 17 of the 
Code on a court to allow amendments should 
be liberally exeroised if it be not prejudicial to 
the opposite party and does not introduce a new 
and inconsistent case. ( Chatterjee and Duval 

JJ.) rabati Rama basak V. Haris chan- 

X>ra BASAK. 86 I.C. 665 = 21 O.W.N. 749. 


C. P. CODE (Y of 1908). 0. 6, R. 17—Inconsis¬ 
tent claims and pleaB. 

- 0. 6, R. 17— Inconsistent case, 

A plfi. oannot be permitted to turn round at 
the final stage and set up a case inconsistent 
with that set forth in the plaint and which was 
found to be untrue. (Mookerjee and Beachcroft, 
JJ.) Koli Mohan Tripura v. Bibendra 
K lSHORE. 81 I.C. 891 = 22 G.L.J. 309. 

- 0. 6, R. H—Inconsistent pleas. 

Where the plaint contained a wrong state¬ 
ment of faots but the plfi.’s pleader in the 
oourse of the appeal, put in a long application 
giving a oorreot narrative of the faots. Held , 
that it oould not be treated as amounting to an 
amendment of the plaint, nor would amend¬ 
ment be allowed at suoh a late stage. (Shah 
Din, J.) NANU v. Moti. 

46 1.0. 471 = 119 P.W.R 1918c 

- 0.0, R, 17 —Inconsistent claims—Legal 

representative of deceased plaintiff cannot 
plead what the latter could not have pleaded. 

In a suit for redemption of a mortgage, the 
mortgagor being the owner of an impartible 
estate the plaintiff died and his legal represen¬ 
tative sought to amend the plaint, by inoluding 
a oause of aotion for a declaration that the 
mortgage was not binding on him, thesuooessor 
to the estate. Held, that the amendment 
oould not be allowed. It is not open to the 
legal representative of a deceased plaintiff, 
to seek to inolude in the plaint by way of 
an amendment, a claim or relief, which the 
original plaintiff himBelf could not have 
asked for. Tho proper course for the legal 
representative ie to file a separate suit 
for Buoh a relief. The wide powers of. 
amendment given under the Code of 1908 are 
always subject to the rule that by means of an 
amendment the subject-matter of the suit 
oannot be ohanged, or one distinot and incon¬ 
sistent oause of aotion oannot be substituted 
for another. (1921) M.W.N. 396. Ref. (Kuma- 
raswami Sastri.J.) INAGANTI VENKATARAMA 

Row v. Venkata ding am a Nayanim Baha¬ 
dur VARU 42 M.L J. 43 = (1922) M.W.N. 42 = 
15 L.W. 72 = 80 M L T. 204 <H.0.) = 
68 1.0. 703 = 1922 Mad. 49. 

-O 6, R. 17 — Inconsistent case. 

If the amendment prayed for is inconsistent 
with the plaint it should not be allowed. 
(Wallis, C.J., Ayling and Eumaraswamy 
Sastry, JJ.) MUKKOOSA Nair VEETID V. 
SECRETARY OF STATE. 3f 1,0. 841. 

0. 6, R. 17— Inconsistent case—Late 

stage. 

The power of a oourt to allow amendments 
of pleadings is wide but where a new case is 
set up by deft, after plfi. has closed bis case 
the permission for amendment of the written 
statement should be refused unless the plfi. 
also is given an opportunity to oall further 
evidence to rebut the new case set up. (1884) 
26 Ch. D. 700 at pp. 710. 711, Ref. (Tyabjiani 
Spencer, JJ.) Tadiparti HANUMANUJQU v. 

Maddukuri Golayya. 24 1.0. 822. 
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'C. P. CODE (Y of 1908', 0. 6, R. 17—Ioconsis 
tent claims and pleas. 

-0. 6, R 11—Inconsistent claims—Suit 

for rent—Damages for breach of agreement to 
take on lease—Inconsistent claims. 

A plaint caunot be allowed to be amended so 
as to oonvert a olaim fee rent into one for 
damages for breaoh of an agreement to take on 
lease. ( Twomey , J.) KARAM Chand v. 

HURDIAL. 111.C. 8*9 = 4 Bur. L.T. 181. 

Late Stage. 

——0. 8, R. 17— Lale stage—New plea. 

A party to a suit should not be allowed to 
■ raise a fresh plea after remand which was not 
advanced either in the first Court or in the 
appellate oourt. ( Stanley , C.J. and Banerji, 
J.) BOHAN BIBI v. HlRAN Bibi. 10 l.C. 280. 

... - ,o. 8, R. 17 — Late stage—Second 

appeal—Suit for position if can be altered 
into a suit on mortgage. 

A plff. oannot, in seoond appeal be allowed 
to alter his suit so as to oonvert it from a suit 
for possession into one to enforoe a mortgage. 
(Fletcher, J.) MOHENDRA Lal y. JAGAT 
Chandra DBy. 89 I C. 03. 

-0.8, R. 17— Late Stage-Power of Court. 

A Subordinate Judge oan allowjamendment of 
plaint even after eleven and half months after 
institution of suit. (Teunon and Qreaves, JJ.) 
RAMBARAN RAY V RAMPBA8ANNA. 

80 1.0. 49 = 29 O.L.J. 206. 

-0,8, R. 11—Late stage—Technical 

plea. 

The prinoiple is well settled that under O. 6. 
R. 17. O.P.O., amendments of pleadings should 
be allowed when this is neoessary for the pur¬ 
poses of determining the real question in con¬ 
troversy but leave to amend ought to be refused 
where the amendment is merely teohnioal or 
immaterial. The objeotion that the suit was 
barred by 8. 244, C P.C. 1892, 8.47, O.P.C. 
1908, is highly teohnioal, and should not be 
allowed at a later stage. * (Mooksrjee and 
Casperst, JJ,) Nagendba Bala Ohaudibini 
V. BECBETABY OP 8TATE. 10 1.0. 882 = 

14 O.L.J. 83. 

-0 8, R. 17— Late stage. 

Where defendants based their dofenoe on a 
-definite plea that they were holding under a 
completed sale, and it was that plea that was 
put in issue and had been decided against them. 
They oannot be allowed to plead at suoh a late 
state as seoond appeal an agreement to sell. It 
‘has been tepeatedly pointed out that pleadings 
must be strictly construed, and parties must be 
restricted to what they allege in their plaint or 
in their written statements as the case may be. 
(Broadway, J*) Palu y. Rasilu. 

78 1.0.740 = 1923 Lah . 678. 

1 — 0. 6, R. VI—-Late stage. 

When there is an amendment at a very late 
-etage it should not be allowed. ( Broadway and 
Wilberforce, J I.) SaKkabi v. Jodha. 

8 Lah, Li J. 487. 


0. P. CODE (Y of 1908), 0 8, R. 17 -Late 
stage. 

-0. 6, R. 17 —Late stage—Change of 

case—Improper grant of leave to amend—Inter¬ 
ference on appeal. 

When a suit for redemption of a mortgage 
was ready for judgment the plaintiff presented 
an application stating that he had filed the 
plaint in ignorance of real faots and asked the 
Court to allow him to amend his plaint. 
This prayer wan granted by the Court at this 
late stage. In the amended plaint the plaintiff 
alleged that the mortgage deed was unlawful 
and was exeouted without consideration and 
neoessity, and that he was entitled to get 
possession of the mortgaged property 
without paying anything to the mortgagee. 
Held, that by the amendment the uature of 
the suit was altogether altered and suoh amend 
ment ought not to have been allowed at suoh a 
late stage. (Broadway and Abdul Raoof, JJ.) 
TOHLU MAL v. BUTA. 67 1.0.132 = 

3 Lah. L.J. 184. 

-0. 6, R. 17 -Late stage—Amendment 

of plaint. 

An amendment should be allowed at how¬ 
ever a late stage, provided it oan be made 
without injustice to the other side aud if the 
other side oan be compensated by co^ts, there 
is no injustioe. (Shadi Lai. C.J. uni Wdber- 
force, J.) Devi dayal y. Wazib Chand. 

81 I 0 328 = 3 U P.L.R. (Lah.) 44. 

-0. 6, R. 17 —Late stage—Amendment 

ordered after conclusion of trial is not neces¬ 
sary. 

In a suit for a declaration that a deoree 
obtained againet a minor was not binding on 
him on aooount of the gross negligenoe of the 
guardian ad litem in the oonduot of the prior 
suit, the plaint did not allege and the deft, did 
not ask for, partioular of the alleged negligen¬ 
ce. The parties, however, went to trial and it 
was found on the evidence that negligence had 
been established. Subsequently the oourt 
ordered an amendment of the plaint. Held that 
the oase having been tried out and a finding of 
negligenoe arrived at,no amendment was neces¬ 
sary, (Krishnan and Venkatasubba Rao, JJ.) 
VEERAPPAN V. MENNAPPAN. 

70 1 0. 333 = 31 M.L.T. 449 = 1923 Mad. 248. 

-0.6, R. 17 — Late stage—Amendment. 

An application for amendment of the plead¬ 
ings will not be granted at a late stage of the 
oase. ( Mitra, A.J.C.) Balaram v. Ganpat. 

47 I G 906. 

-0. 6, R. 17 —Late stage—Case closed. 

A suit was filed for possession of a site. The 
oase was closed for judgment to be delivered on 
a partioular day. Six days before the date fixed 
for judgment, plaintiff applied for amendment 
and’prayed for a right of way of six oubits. The 
lower oourt allowed the amendment and 
granted a deoree. Held, the amendment should 
not have been allowed after the oase was 
closed for judgment, [Prideaux, A. J. 0.) 
CHAINU V. MANBODH. 48 1.0. B9», 
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C. P. CODE (V of 1908), 0. 6 , R. 17—Late 
stage. 

’ 0. 6 , R. 17 —Late stage—New issue 

involving evidence—Custom, 

In a suit contesting an adoption, plff. 
applied alter a considerable body of evidence 
had been taken, to amend the plaint for the 
purpose of alleging that the parties did not 
recognise the oustom of adoption. Held, the 
plff. could not be allowed to amend the plaint 
at that stage. Evidenoe, however was admis¬ 
sible to show the origin of the community to 
whioh the plff.’s ancestors belonged as there 
was nothing in the plaint as originally filed 
which was irreconcilable with such evidenoe 
and such evidenoe was relevant to an issue 
whioh had been framed to determine whether 
the estate was governed by a oustom whioh 
barred inheritance by adopted sons. ( Chapman 
and Atkinson, 33.) SHAH DEO Nabain Deo 
V, KUSUM KUMARI. 

46 I.C. 929 = 8 Pat. L.J. 16». 


C. P. CODE (Y of 1908), 0. 6 ,R. 17-Llmita- 
tlon. 

Limitation. 

--0. 6 , R. 17 — Limitation—Power of 

Court to allow amendment so as to defeat plea 
of limitation. 

Amendment should not as a rule be allowed 
where it is likely to takeaway from a defendant 
a legal right whioh has aoorued to him by 
lapse of time but there may be speoial oases 
where suoh considerations are outweighed by 
the speoial oiroumstanoes of the case. ( Lord 
Buckmaster.) Chaban Das v. Amir Khan. 

89 M.L.J. 198=28 M.L.T, 149 = 
18 A.L.J. 1098 = 22 Bom. L.R. 1370 = 
28 0.W.N. 289 = 47 LA. 288 = 
8 P W.R. 1921 = 48 Cal. 110 = 

2 D.P.L.R. (P.0.) 124 = 87 I.C. 606 = 

18 L.W. 49 (P.0.) 

- 6 , R, 17— Limitation — Cause of 

action barred. 


—— 0. 6 , R. 11—Late stage. 

An amendment of the plaint oannot be 
allowed at a late stage where it would be 
altering the nature of the suit. ( Ormond and 
Parlett, 33.) Mahomed Ebbahim 8aib 
Khateeb v. Moung Ba Gyaw. 

24 I.C. 482 = 7 Bur. L.T. 69. 

— 0. 6 , R. 17 —Late stage—Opportunity 

already given—Prejudice to defendant. 

Where in the written statement the defts. 
raised a plea that the suit was badly framed 
inaBtnuob as possession had not been asked for 
and an issue was raised on this contention of 
the defts. but yet the plff. never thought of 
applying for the necessary amendment of the 
plaint; aDd the trial Judge allowed the plff. an 
opportunity of amending plaint and yet the 
plff. refused to amend, and it was only after 
the whole oase was concluded and the plff. 
probably had suspicions as to the bent of the 
Judge’s mind for amendment. Held the 
Oourt below aoted quite rightly in refusing 
the amendment. 9 8.L.R. 174 ; 26 C. 845, Foil. 
Where an order for amendment would operate 
prejudioially to the defts. so far as their 
evidence of possession is concerned, the Oourt 
will refuse to allow amendment of plaint. 
{Kincaid, J.C. and Baymond, A.J.C.) Mano- 
HEBDAS V. RAMDAS. 

78 1.0. 849 = 1923 Sindh 17. 

*-0. 6, R. 17 and 0. 23, R. 1— Late 

stage— Technical pleas— Befusal—Leave to 
withdraw suit ivith liberty. 

An application is not one made in good 
faith, if it is made at a late stage of the suit, 
merely to get an advantage over the other side 
in the oourse of arguments on a preliminary 
issue and raising a plea which clearly is an 
afterthought. Where a Oourt has refused an 
applioation to amend a plaint, it ooght not to 
allow the plff. to withdraw the suit with 
liberty to institute a fresh suit. ( Fawcett, 

A.J.o.) Firm of Ludomad Puttomab v. 
SECRETARY OF STATE. | 81 I.C. 870- 

18 8 .L.R. 1. 


A plaintiff oannot be allowed to amend his 
plaint so as to inolude a cause of aotion whioh 
has beoome barred by limitation sinoe the 
institution of the suit, (Tudball and Chamier, 
33.) Bisheshar Prasad v. Gobindbam. 

26 I.C. 42 = 12 A LJ. 883. 

— 0. 6 , R. 17 —■ Limitation—Addition of 
relief. 

Where a plff. though entitled to various 
alternative reliefs, sued only for one of the 
reliefs, within the period of limitation, held, he 
should not be allowed to amend his plaint in 
suoh a way as to enforce his other reliefs whioh 
had become time-barred at the date of the 
amendment. ( Bafique and Piggott, 33.) Bad 
Karan Upadhya v. Gaya Din Kalwar, 

36 All. 870 = 241.0. 268 = 12 A L.J. 635. 


0. 0, R. 17— Limitation-*Effect of 
amendment of plaint-Date of institution of 
suit. 1 

^ here the allegations introduoed in a plaint 
by amendment are mere developments of the 
plff. 8 position and original oanse of aotion, the 
date of institution is the date of the original 
suit. (8cott, C.J. and Bussell, 3.) Labji Nen- 
SEY v. Keshowji. 37 Bom. 840= 

17 I.C. 193 = 14 Bom. L.R. 840. 

~ 8 * 17—Limitation—Amendment 

of plaint. 

A oourt can allow a plaint to be amended, 
even though at the time of the amendment a 
new suit on the same oause of aotion would not 
be allowed. (Mookerjee and Rankin, 33.) 
Batohidananda Dott v, nbitya Nath 
GUTTER 27 o.W.N. 1007- 

80 Cal. 878-79 1.0. 287 = 1924 Cal. 517. 


8 » R* 17— Limitation—Oause of 
action different—Amendment not to be allowed. 

It is well settled that were a plaintiff bases 
. on a speoifio legal relation alleged to 
exist between him and the deft,, he should not 
be allowed to amend the plaint so as to base it- 
on a different relation. This rule is only onfr- 
aspeot of a broader principle that leave ta 
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amend a plaint should be refused where the 
amendment would introduce a totally different, 
new and inconsistent case. The amendment 
was also refused on the ground that if the 
plaintiff were to institute a fresh suit on the 
date the amendment was asked the new suit 
would be barred by limitation. (Sanderson. 
O.J. end Mookerjee, J.) KALIDAS CHAU- 
DHURI V. 8RI DANPADI 8UNDARI DASI. 

22 G.Bf.N. 104 = 48 l.C. 893 = 27 C.L.J. 408. 

-0. 6 , R. 17— Limitation—Amendment 

— Appeal. 

No order for amendment of a plaint should 
be passed when it would deprive a party of a 
substantial right or privilege or otherwise pre¬ 
judice a party. (Sharfuddin and Mullick, J J.) 
BURENDRA NARAIN BlNHA V. HAFFIJUR 
RAHAMAN. 80 1.0. 379. 

-0. 6 , R. 17— Limitation — Encuticn 

application. 

Though the High Court has power under very 
exceptional circumstances, to allow amend¬ 
ments in appeal, but it will not ordinarily 
. allow an amendment whioh would defeat the 
bar of limitation as by substituting in a later 
execution application in the oolumn of the 
relief the property comprised in a previous 
application. [Abdur Rahim and Kumara- 
s wami 8astri, JJ.) Thiaqarayan t>. Kannu- 
BWAMI PILLAI. 43 1.0. 122. 

-0. 6 , R. 17— Limitation—New cause 

of action sought to be added. 

If a oause of action is sought to be added by 
way of amendment and a fresh suit on that 
oause of aotion would be barred if instituted at 
the time of the amendment, then ordinarily, 
Courts would not allow the amendment so as 
to give the plaintiff the benefit of the time be¬ 
tween the date of institution of suit and the 
time of amendment. But if no new oause of 
aotion is sought to be added only an amend¬ 
ment for the purpose of showing that the origi¬ 
nal oause of aotion as laid was not birred is 
intruded, it may be allowed. ( Ayhng and 
Sriniuasa Aiyangar, JJ ) MUTHIAH LHET- 
TIAR V. CHITAMBARAM OHETTY. 

81 MLJ. 088 = 4 L.W 486 = 38 1.0.720 = 

(1916) 2 U W.N. 862. 

-0. 6 , R. 17— Limitation -Amendment 

after—Rules governing . 

Under very peouliar oiroumatanoes the Court 
might perhaps have power to allow suoh an 
amendment but certainly as a general rule it 
will not do so. {Abdur Rahim and Ayling, 
JJ.) Pattah Vbeban Kutti v. Veethil 
APPU. (1911) 1 M.W.N. 181 = 

9 l.C. 760 = 9 M.L.T, 347. 

-0. 6 , R. 17— Limitation—Correction 

of description of parties. 

Where no substitution or addition of a new 
plaintiff was made by an amendment but only 
he description of the plaintiff was corrected, 


0. P. CODE (Y of 1908), 0. 6, R. 17 -Mlttake. 

there is no question of limitation that arises. 
(Katwal . A. J. C.) Bakaram v. Rama- 
CHANDRA MAHARAJ. 71 10. 39 = 

1923 Nag. 96. 

-0. 6, R. 17 — Limitation — Adding 

another relief which is barred—General rule 
Appeal. 

An amendment operates retrospectively from 
date of institution of the suit, The general 
rule that amendment resulting in a olaim for 
fresh relief whioh is barred since institution of 
the suit, will not be allowed, does not apply 
when it is ordered in the interest of and at the 
instance of the defendant. Where the plaintiff 
asked for an amendment within the period of 
limitation and the same was disallowed, an 
Appellate Court can give effeofc to it, even 
though the period of limitation had then 
elapsed. (Aiif/ra, 0. A. J. 0.) NEMASA u. 
Ram akrishna. 23 1 0.165 = 

10 N L.R. 82. 

-0. 6, R. 17— Limitation — Date of 

amendment. 

For purposes of limitation the date of 
amendment of a plaint is immaterial, unless 
the time expressly allowed by the Court for 
amendment has beeD exoeeded. ( Drake-Brock - 
man, J C.) DURGAOIR v. KOLLU. 

10 1.0. 731 = 7 N L.R. 38. 

-0. 6, R. 17— Limitation—Amendment 

not to deprive opponent of. 

Where an amendment is likely to debar a 
party from pleading limitation it will not be 
allowed, (flic Coif, A.J C.) Ml ElN Zl v Ml 
Nl. 21 l.C. 806 = (1913) 1 U.B.R. 178. 

-0. 6, R. 17— Limitation— Different 

cause of action—Right to object. 

An amendment of a plaint should not be 
allowed if the amendment inoludes a olaim 
whioh could not under the law of limitation be 
made the subject of a first Buit or if it intro¬ 
duces a completely new oause of aotion. 
Though no appeal lies againBt an order allow¬ 
ing an amendment the aggrieved party may 
objeot to the amendment in appeal against the 
deoree. (Hayward, J.C. and Crouch, A.JC.) 
GULRAJMAL v. PAMAN MAL. 27 l.C 844 = 

8 8 L R.§69. 

Mistake. 

-0. 6, R. 17— Mistake— Bona fide non¬ 
inclusion of previous mortgage through bona fide 
mistake—Postponement of amendment— Appli¬ 
cation disposed of at the trial. 

Where a plff. in a mortgage suit applied for 
amendment of the plaint by inoluding a 
previous mortgage omitted to be stated in the 
plaint through a bona fide mistake and the trial 
Judge without deciding anything allowed the 
amendment eubjeot to any contentions whioh 
the deft, might raise in answer to the olaim as 
amended, held, that the plffa. should be given 
liberty to amend their plaint. It would have 
been better and more regular had the question 
of right to amendment been determined before 
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the order wa3 made. If this would have 
involved a lengthy enquiry covering the same 
ground as the evidence in the suit, the hearing 
of the application to ameDd should have been 
adjourned to the hearing of the suit and 
determined on the evidenoe then taken. The 
Court being desirous of getting at the true faot 9 
will allow an amendment subjeot to the three 
chief general conditions: Bona fides on the part 
of the applicant, possibly of amendment without 
suoh prejudice to the other party as oannot be 
compensated by oosts (suoh as prejudice to 
rights aoorued) and subjeot to this that the 
amendment is not suoh as to turn a suit of one 
oharaater into a suit of another character. 18 
Cal. 871; 18 Bom. 144; 16 W.R. 123; 9 B.H.C.R. 
1; 5 Bom. L.R. 329; 9 Cal- 695, Rel. ( Sanderson, 
C.J. and Woodroffe , J.) Upendra Narain 
Ray v. Roy Janaki Nath Rayar. 

48 Cal. 303 = 47 1.0. 129 = 22 C.W.N. 611. 

-0. 6, R. 17— Mistake —Bona fidea. 

A plaint may be allowed to be amended 
when a olaim has been left out by mistake or 
inadvertenoe and not deliberately. ( Jenkins, 
C.J. and Chatter jee, J.) BBUKHI KOERI v. 

Ram Khelwan Prasad. 17 I 0. 645 = 

17 C.W.N. 311. 

-—;0. 6 , R, 17 — Mistake—Amendment — 

Date of institution of suit. 

A plaint oan be amended by mentioning in 
the plaint in a pre-emption suit the property 
olaimed whioh had been omitted by inadvert- 
anoe and when so amended, the date of institu¬ 
tion of the olaim is the date of the original 
plaint and not the date of the amendment. 
(Johnsto'ie and 8hadi Lai, JJ ) Jalal Din v 
Qaim Din. 62 P.L R. 1914 = 

26 I C. 489 = 298 P.L.R. 1914 = 

161 P. W.R. 1914. 

Mortgage, 

-0. 6, R. il—Mortgage—Money decree. 

Where the plaintiff sues to realise his debts 
on foot of a mortgage a simple money deoree 
may be given by the Court, as a matter of 
grace. It should amend the plaint by adding a 
olaim for a simple money deoree in suoh oases. 

( Richards , C.J. and Raflque, J.) MOHAN Lal 
v. Lekhraj Singh. 33 i q. m t 

Nature of Suit. 

“"7 9* H — Nature of suif changed — 

Redemptten - Possession, 

A suit for redemption oannot be amended so 
as to make it a suit for avoidanoe of a sale on 
payment of a portion of the consideration 
money. (Karamat Husain and Tudball, JJ.) 
Ram Bilas v. Brij Narain. 14 1.0. 743 = 

11 M.L.T. 424. 

-0. 6, R. 17 and 0. 21, R. 103— Nature 

of suit changed—Suit for possession—Redemp¬ 
tion suit—Conversion into . 

The plaintiff, deoree-holder, while seeking to 
recover possession in execution of the deoree 
waa obstructed by the defendant who olaimed 


C. P. CODE (Y of 1908), 0. 6 , R. 17-Nature 
of suit. 

to be a mortgagee iu possession. Thereupon, 
the plaintiff filed a suit under O. 21, R. 103 of 
the C.P.C. to establish his right to the present 
possession of the property, alleging that the 
defendant’s mortgage was a pretenoe. At the 
trial of the suit, however, it was found that 
the mortgage in favour of the defendant was 
valid whereupon the plaintiff applied to convert 
his suit into one for redemption, Held, that 
the plaintiff oould not be allowed to amend bis 
plaint as desired by him ; for the suit was 
really one to get rid of the mortgage and 
having failed to do so he wanted to alter the 
nature of the suit to make it based on the vali¬ 
dity of the mortgage. (Macleod, C.J. and 
Heaton, J.) Laximishankar v. Hanjah- 
BHAI. 22 Bom. L.R. 739 = 

57 I.C. 426 = 44 Bom. 918. 

-— 0. 6, R. 17 —Nature of suit . 

Amendment of plaint is not allowed if it 
alters the nature of the suit. tChatterjee, 
and Newbould, JJ.) Gyanendranath v. 
Poresh Nath. 88 C L.J. 28 = 

68 I.C. 39 = 28 C.W.N. 73 = 1922 Cal. 238, 

-0, 6, R. 17 —Nature of suit changed. 

Leave to amend the plaint will not be given 
when its effect would be to ohange the nature 
of the suit (*. e.,) from a 8mall Cause to a 
regular suit r {Beaihcroft, J.) NARAIN PRA¬ 
SAD v. Rameshwar adya. 31 I.C. 438. 

-0. 6 , R. 17 —Nature of suit changed. 

A plaintiff cannot be allowed to amend his 
plaint and ohaDge its nature. ( Chatterjee and 
Newbould, JJ.) 8HYAMA SUNDAR GHOSE v. 

aswini Kumar Chakrayarthi. 

39 1 0. 91. 

0.6, R. 17— Nature of suit changed — 

Partnership—Accounts. 

A and B were really partners. A sued B, 
after business was stopped for prize of certain 
goods supplied during the partnership by A to 
B. Held, that a suit for aocouots ought to have 
been filed and that suit being wholly a different 
nature the plaintiff should not be allowed to 
amend it. {Kensington and Johnstons, JJ.) 
Beragi Ram v . Baja Ram. 

163 P.L R. 1911 = 10 1.0. 280 = 

214 P W,R. 1911. 

• -O. 8 , R, 17 —Nature of suit changed— 

Suit of one nature—Amendment, 

A suit based on fraud and instigation of false 
claims oannot be oonverted into one of an im¬ 
plied contraot of indemnity though large powers 
of amendment are granted by the C.P.C. 1908. 
(Sadasiva Aiyar and Spencer, JJ.) Palaku- 

nath Kamnamboth Irmulughi nair V. 
Manmathnath Kodavachatil. 

21 I.C. 935=^(1913) M.W.N. 980. 
7T" 0. 6 , R. IT—Nature of suit changed— 

No amendment. 

However wide the power of amendment may 
os a suit based on adoption oannot be treated 
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as a suit (or partition of undivided family 
property. ( White, O.J. and Tyabji, J.) VEN¬ 
KATA Samba sadasiva Devara v. Pavayya 
Devara. 21 1.G. 737 ==>(1913) M.W.N. 828. 

-0. 6, R. 17— Nature of suit changed — 

Amendment—Not to be allowed. 

No amendment of the plaint oan be allowed 
so as to raise an entirely new oase inconsistent 
with that originally put forward. Where a 
plaintiff sues to reoover rent from the defendant 
on an agreement to pay a rent but the agree¬ 
ment is not proved, the plaintiff oannot be 
allowed to ohange his oase iuto one for occupa¬ 
tion rent, ( Lindsay , J.O.) BlNDESBWARI 

Prasad Singh u. Bisheswar Singh. 

30 I.C. 499 = 2 0 L J. 3B3. 

-0. 8, R. 17— Nature of suit changed — 

Adoption—Different forms. 

A olaim based on Kittima adoption, oannot 
be amended in appeal by basing it on apathitha 
as the effect of the amendment would be to 
ohange the stiit into one o! a substantially 
different oharaocer. (Maung Kin, J.) MAUNG 

Tha So v, Maung Lu pe. 

41 1.0. 749 = 11 Bar. L T. 248. 

-0. 6, R. 17— Nature of suif changed— 

Suit for rent — Plaint, it can be amended as one 
for damages for use and occupation. 

A plaint oannot be amended as to oonvert a 
olaim for rent into one for damages for use and 
oooupation. Where a olaim is ouly for rent, no 
decree oan be passed for suohdamages. (Twomey, 

J.) Leary v. Maung On Gaing. 

11 1.0. 863 = 4 Bur. L T. 197. 

—0. B, R. 17— Nature ot suit changed. 

An amendment whioh has the effeot of alter¬ 
ing a olaim laid on the footing that the defend¬ 
ant, was oarrier, into one based on hie liability 
as bailee, is not allowable. (Hayward. A.J.O.) 

Louis Dreyfus and Oo. v. secretary of 
State for India. 49 I.G. 173 = 

11 S.L R. 103. 

New plea or case. 

-0. 6, R. 17— New case— Change of 

cause of action and subject-matter, 

A Court, though it has full power of amend¬ 
ment of pleadings, oannot allow one distinct 
cause of aotion to be substituted for another, 
nor to ohange the subject-matter of the suit 
nor to permit a new oase to be made. ( Lord 
Biickmaster) Ma Shwe Mya v. Maung Mo 
HNAUNG. (1921) M.W.N. 896 = 

48 I.A. 214 = 4 U.B.R. (1921) 30 = 
30M.LT. 28 = 48 Cal. 832 = 
24 Bom. L.fc. 082 = 8* 1.0 914 
1922 P.C. 219 (P.O.). 

-0. 6, R, 17 and 0. 28, R. 1— New case 

—Nature of suit and plaintiffs' title changed 
during suit amendment or withdrawal not 
necessary. 

Plaintiffs sued the defendants on the basis of 
a oertain transfer whioh was ohallenged by the 

Vol. IX—10 


C. P. CODE (Y of 1908), 0. 6, R. 17—New 
plea or case, 

defendants as void in law. The suit was dis¬ 
missed but during the pendenoy of appeal, 
plaintiff's transferor died and plaintiffs being 
his heirs put forth a now plea that they claimed 
not as transferees but as heirs : held that in 
view of justice, plaintiffs should suoceed even 
though they have not asked for amendment or 
withdrawal under O 23. and though the nature 
of suit has undergoue a ohange thereby. 
(Daniels. J ) Inder Deo Rai v. Ram 
Charitter Rai. 74 I.C. 971 = 

L R S A. 28 = 1923 All 560 (Rev.) 

-0. 6 , R. 17 —New case—Amendment of 

plaint—Conditions for allowing. 

When allowing an amendment of pleadings, 
the oourt should take into consideration the 
bona fides of the applioant, the possibility of the 
amendment without such a prejudice to the 
other party, as cannot be compensated by costs 
and if the oourt should satisfy itself that the 
amendment is not suoh as to turn a suit of 
one oharaoter into one of another charaoter. 
(Chatterjea and Newbould, JJ.) Gyanendra 
Nath v, Pureshnath Pal. 

20 O.W N. 78=88 C.L.J. 29 = 
09 I.C. 89 = 1922 Cal. 239. 

■ — —0, 6, R iT —Newelse—Second appeal. 

The High Court in second appeal refused an 
application for amendment on the ground that 
if granted plaintiff, would be able to start 
afresh on allegations wholly inconsistent with 
those made in the original plaint. (Mookerjee 
and Beachcroft, JJ.) PADMA LOCHAN Patar 
u. Gibi8 Chandra Kil. 46 Cal. 108 = 

48 1.0. 341 = 27 O.L J. 392. 

- 0. 6, R. 17 —New case—Plaint- 

Amendment in second appeal. 

Where the plaintiffs had full opportunity to 
amend their plaint in the oourts below, but 
never did so and there was nothing to prevent 
the plaintiffs from suing in the alternative in 
the first instanoe and basing their suit upon 
two alternative grouads and no explanation 
was put forward as to why the plaint was not 
framed in this manner, an opportunity to 
amend the plaint in eeoond appeal by introduc¬ 
ing an entirely new oau3e of aotion was refused- 
(Motisagar, J.) KlRPA v. MT. Chinti. 

77 I.G. 518 = 1923 Lah. 930. 

-0. 6, R. n—New case—When not to 

be allowed. 

An amendment ought not to be allowed 
where the oause of aotion is materially ohan- 
ged and a party is prevented from setting up 
a plea of limitation. (Napier and Oigers, JI.) 
Sreedharam Valia rajah v. Narayana. 

41 M.L.J 923 = 71 I C. 270 = 
(1921) M.W N. 639. 

-0.6, R. 17 —New plea or case—Sub¬ 
rogation. 

A olaim of subrogation will not be allowed in 
appeal to a usufraotuary mortgagee failing to 
prove the genuineness of the deed, especially 
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when the mortgagor holds the property as 
lessee of the prior mortgagee. ( Spencer and 
A'r»s/ina«, JJ.) PaLLI KANDI LATBAPURATH 
Mammad v. Matanchebi Mammad. 

.1917) M.W.N. 769 = 43 1.0. 28 = 

39 M.L.J. 315. 

-0. 6, R, 17 —New case. 

The plaint cannot be bo amended as to eet op 
a totally different title in oauee of aotion. 
(Bakeweil and Spencer, JJ.) Gadigere 
Mulla 6unki Reddy v. Vengal Reddy. 

80 I.C.891. 

-0. 6. R. 17 —New case—Departure 

from original pita, 

O. 6, R. 17, C.P.C. is subjeot to the limitation 
that the oase tried must be oonsietent with the 
oase as originally laid and that the state of 
faots and equities and grounds of relief origin¬ 
ally alleged and pleaded should not be departed 
from. 11 M.I.A. 7, (P.C,), Foil. Where in a 
suit for rent, the plaint clearly asserts title 
and the written statement denies it and an 
issue as to title is raised, held that the plfi. 
oould recover on title (Praff, J.C. and Crouch, 
A.J.C.) Khiaram Pariomal l>. Ceeatomad 
Tirith MAL. 20 I C. 870 = 7 8.L.R. 28. 

Partition, 

-0 0, R. 17— Partition — Joint posses¬ 
sion—Amendment— Conditions, w 

A persoD who has failed to prove that he 
had pcseeesioD, aotual or oonstruotive of any 
share of Ihe disputed property is not entitled 
to maintain a suit for partition. He may be 
permitted to amend hi9 plaint by adding a 
prayer for joint possession on terms as to pay¬ 
ment of oosts. (Mookerjee and Beachcroft, JJ ) 
LOKENATH SINGH v. DBWAKESHWAR 

Prosed Narain Singh. 21 O.LJ. 283 = 

27 I.C. 483 = 20 O W N. Bl. 

-0 6, R. 17 and 0. 8. R. 9 —Partition 

suit. 

Where in a suit for partition by one member 
against his oo-paroeners and several others who 
had oome into possession of oertain properties 
as alienees, the plaint contained no specifica¬ 
tion of titles by whioh they acquired the pro¬ 
perties and when this defeot in the plaint was 
pointed out to the Court and an application for 
amendment was put in, it was rejeoted and the 
plaint was also rejeoted for want of a cause of 
aotion ; held that the petition for amendment 
ought not to have been dismissed, and the 
plaint ought not to have been rejsoted until op¬ 
portunity had been given to amend. ( Oldfield 
and Tyabji, JJ.) NABAYANASWAMI AIYar v. 
Krishnamurthiaiyar. (1918) M.W.N 122 = 

26 l.C. 937 = 17 M.L T. 48. 

Power of Court. 

-0. 6, R. 17 —Power of Court—Court's 

power to amend plaint . 

A Court oan allow amendment of a plaint to 
do that substantial justioe for wbioh alone it 


C. P. CODE (Y of 1908), 0. 6, R. 17—Power 
I of Court. 

exists. (Mookerjee and Buckland, JJ.) SATIS 
v. KALIDASI. 34 C L.J. 829 = 26 O.W N. 177 = 

68 1.0. 577 = 1922 Cal. 202. 

i-0. 6, R. 17 —Power of Court—Amend¬ 

ment of plaint, when permissible. 

Courts will not allow amendment of plead¬ 
ings except (1) where there is bona fides on the 
part of the applioant ; (2) where the amend* 
ment does not cause suoh prejudice to the other 
1 party as oannot be compensated by oosts ; (3) 
where it does not convert a suit of one oharao- 
ter to a suit of another oharaoter. ( Chalterjea 
and Newbould, JJ.) Gyansudba v. Paresh 
Nath. 28 C.W.N. 78= 39 0 L J. 28 = 

65 1.0. 89 = 1922 Cal. 2B5. 

-0. 6, R, 17— Power of Court. 

O. 6, R. 17, C.P.C., gives ample power to the 
Court to give leave to the parties to amend the 
pleadings but suoh leave should not be given 
where the amendment would prejudice the 
opposite party. (Chatterjea and Duval, JJ.) 
Repati Raman Basak v. Hari6H Cbandba 
Basak, 58 1.0. 065 = 24 C.W.N. 749. 

—-0 6. R. 17— Power of Court —Duty of 

Court to allow all amendments—Application 
before framing of issues. 

A Court should always grant leave to amend 
unless it is satisfied that the party applying was 
acting mala fide or that by his blunder be had 
done some injury to his opponent whioh oould 
not be compensated for by oosts or otherwise. 
However negligent or oareless may have been 
the omisision, the amendment should be allow¬ 
ed if it oould be made without injustice to the 
other side. ( Scott Smith, J.) JbariA COAL 
COMPANY V. DlWAN CHAND A OO, 

67 l.C. 835. 

--0. 6, R. 17— Power of Court —Admis¬ 
sion by pleader in ignorance of the true facts. 

The Court can allow an amendment of the 
plaint, where in view of the testimony of plfi’s. 
witnesses, it finds that the plfi’s. pleader had 
in the beginning of the trial and as a result of 
wrong information, made a wrong statement. 

( Scott-Smith avd Shidi Lai , J J.) CBUHAR 
Bai V, Ramanand. 

48 I.C. 114 = 113 P.W R. 1918, 

-0. 6, R. 17 —Power of Court—Wide. 

The provisions of O. 6, R. 17 of the Code, 
regarding powers of Courts to amend plaints 
are very comprehensive. ( Abdur Rahim and 
Sundara Aiyar, JJ.) Dronam Raju Ramaya 
v. Obundari Peddayya. 10 M L T. 118 — 

12 I.C. 119 = (1911) 2 M.W.N. 174. 

-0, 6, R, 17— Powsr of Court. 

Under the Civil Prooeduce Code of 1908 
Courts have very wide powers to order amend¬ 
ment of a plaint, a olaim for partition may be 
allowed to be amended into one partly for 
partition and partly for recovery of oertain 
property under a will. ( Sundara Aiyar , J.) In r& 
JOTHY MAHALINGA AIYAR. 12 I.C. 104 = 

10 M.L.T. 168. 
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C. P. CODE (Y of 1908), 0. 6, R. 17-Power 
of Court. 

-0. 8, R. 17 —Power ol Coutt, 

Both the original oourt and the appellate 
oourt have lull powers ol amendment to try 
and deoide all matters in dispute between the 
parties. (ilWnson and Jwala Prasad, JJ.) 
MUKUNDA LAL V. JOGESH CHANDRA. 

20 C.W.N, 1276 = 35 I.C. 370 = 

1 Pat. L.J. 393. 

-O. 6, R. 17—Power of Court—Amend¬ 
ment when allowed. 

The powers ol amendment under the new 
Code are muob wider than under the old one. 
But it is an accepted pnuoiple that amendment 
will not be allowed it it oonvert6 the suit into 
one which is not only different from but is in¬ 
consistent with the plaint as originally framed. 
Where the amendment meets the ends of 
justice by allowing the whole question in 
dispute to be deoided between the parties and 
avoid unnecessary litigation, then it ought to 
be allowed. (Ptpon, J.C.) GHULAM Haidar 
KHAN v. BARDAR ALI KHAN. 73 I.C. 748. 

- 0. 6, R. 17— Powers of Court —New 

Code. 

The new Code gives extended powers to 
oourts to allow amendments ol plaints in a late 
stage even i( the amendment would alter the 
oharaoter ol the euit; suob amendments should 
usually be allowed and the defendants com¬ 
pensated lor loss possibly occasioned to them 
thereby. [Bell, J.) KA6TUBOHAND DAGA v 
Maung Bathaw. 11 I C. 850 = 

4 Bur. L.T. 188. 

- 0. 6. R. 17 —Powers of Court—Amend 

went of plaint after preliminary decree—Parti¬ 
tion suit. 

The rule regarding amendment of a plaint is 
not absolutely mandatory and a rigid rule of 
Law. It has been read as subjeot to the in¬ 
herent power of the court to prevent abuse of 
its powers. An amendment neoessary to the 
settlement of real dispute must be permitted if 
it does not cause injustice whioh oannot be 
compensated for in oosts. ( Crouch, and Boyd, 
A.J.Cs ) TURABALI8HA V. BlBI NAJU. 

28 I.C. 868 = 8 8.L.R. 28. 

Prejudice to defendant. 

-0. 6 , R. 17 —Prejudice to defendant— 

Costs. 

A plaint oannot be amended when it wouid 
expose the delt. to an injury whioh oould not 
be compensated in costB. ( Batchelor and Bay- 
ward, JJ.) Harrison Das v. Chahagan Lal. 
40 Bom, 188 = 33 I.C. 264 = 18 Bom. L R. 1. 

- 7 — 0. 6, R. 17 —Prejudice to defendant— 

Specification of boundaries—Order of amend¬ 
ment without notice—Effect of. 

Where the boundaries ol properties desoribed 
in the plaint are amended without notioe to the 
dells, but the amendment has in no way pre¬ 
judiced them, efieot should be given to it. 
{Shamsul Buda, J.) Bheikh Akub Ali v. 
ASKAR ALI BEPABI, 84 1.0. 308. 


0. P. CODE (Y of 1908), 0. 6, R, 17 -Pro 
cedure. 

-0. 6, R. tl— Prejudice t) defendant — 

Amendment of plaint—Extent of. 

An amendment will not be allowed which 
would prejudice the rights of the opposite 
party exieting at the date of the proposed 
amendment, e.g., a right acquired by virtue of 
the Statute of Limitation. (Ross, J.) BlNEHI 
Ram BlHARI LaLL V. AGENT, E. I. RY. 

64 I.C. 125 = 2 Pat. L.T. 679. 

Procedure. 

- 0. 6, R. 17 —Procedure — Amendment 

— Objection— Waiver. 

When defendants do not take any objection 
in their statement to the amendment they 
waived their right to objeot. (Chatterjee and 
Newbould, JJ.) GANQA DAS 8lL t>. SECRE¬ 
TARY of State. 82 I.C 782 = 

20 C.W.N. 686. 

-0. 6. R. 17— Procedure—Opportunity 

to amend written statement. 

Where an application to amend a plaint is 
made, the only matter for consideration is, 
whether the amendment oan be permitted 
without injustice to the defendant au injustioe 
whioh oannot be remedied by an appropriate 
order for costs. 12 G.L.J. 556, ref. If plaintiff 
is allowed to amend bis plaint by including 
oertain property in his claim whioh had been 
omitted by mistake, defendant should be 
allowed an opportunity to amend his written 
statement and produoo evidence to rebut the 
new olaim of the plaintiff. Defendant should 
not be refused this opportunity beoause this 
oase bad been pending for a long time. Beld 
that the amendment was proporly allowed by 
the primary oourt. (Mookerjee and Beachcroft, 
JJ.) Manji dutt Misser V. Kalanand 
SINGH. 16 1.0. 785. 

- 0 6, R. 17— Procedure— Party not 

availing cf R. 17— Effect. 

If a party to whom permission under R. 17 
is given, does not avail himself of it, he cannot 
aoootding to R. 18 amend it afterwards unless 
the time allowed for amendment is extended 
by Court. Where therefore a plaintiff fails to 
amend his plaint when so directed, the Court 
oannot dismiss the suit merely on this aooount. 

(Marlxneau , J.) TOMLINSON v. Goran. 

60 I 0. 376. 

- 0, 6, R. 17— Proadure—Application 

to amend — No orders passed— Decree on 
grounds mentioned therein. 

Where after the institution of a suit for 
pre-emption an application was put in by 
the plaintiff to amend the plaint by adding 
a new ground of olaim and without the plaint 
being amended the oourt gave the plaintiff a 
deoree on the additional ground sought to be 
put in, held, that it was not justified for doing 
so as the vendee had no opportunity of pleading 
to the amended plaint. {Shah Din , J.) GORA 
Singh v. Jagta Singh. 83 P R. 1917 = 

42 1.0. 268 = 142 P.W.R. 1917.. 
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€. P. CODE (Y of 1908), 0. 6, R. 17-Redemp¬ 
tion. 

Redemption. 

- 0, 6, R. 17— Redemption —Suit for 

possession. 

A plaintiff can be allowed to amend his plaint 
whioh prayed lor redemption of the whole 
mortage by praying for recovery in the alter¬ 
native of his share and for partition and posses¬ 
sion of suoh share on payment of the propor¬ 
tionate amount of the mortgage, even in second 
appeal. (Oldfield and Phillips, JJ.) PUTHUS- 
SERI MANIANNOOR U. Thozukkat Pulla- 
niyil. 82 M.L.J. 489= (1917j M.W.N. 222 = 

39 1.0. 46 = 21 M.L.T. 299 

Refasal to Amend. 

—--0, 6, R, 17— Refusal to amend— ’ 

Change tn cause of action. 

The plaintiff sued for money on a promissory 
note, whioh he alleged bad been exeouted by 
the defendant in consideration of certain sums 
due. The defendant denied having executed 
the promissory note, but he was suspeoted to 
have substituted a forged promissory note (or 
the one wbioh he had written. The Finger 
Print Bureau at Allahabad were of the opinion 
that the finger printed in the dooument did 
not agree with those of the defendant. The 
trial Court held that the plaintiff is entitled 
to sue on the oral settlement made before the 
promissory note was given, and on the basis of 
that settlement it had given the plaintiff a 
deoree for the full amount olaimed. On appeal 
by defendant, the plaintiff had nowhere stated 
that he wished to ohange the basis of his suit 
and fall back on the oral settlement, nor had 
he asked to be allowed to amend hia plaint. The 
suit had been passed through solely on the pro¬ 
missory note, held, ^when it has been found 
that the promissory note sued upon is a forgery, 
the claim must necessarily fail. (Martineau and 
Zafar Ali, JJ.) RAJINDAR SINGH V. TEK 
Chand. 1923 Lah. 628. 

-0. 6, R. 17 and S. 113— Refusal to 

amend—Revision. 

An order refusing to leave to amend the 
plaint under 0. 6, R. 17 oan be set aside in 
revision, (Broadiuay, J.) Imdad ALI SHAH 

v. Bayed Ali. 40 I. C. 63 = 26 P. R. 1917 . 

- 0. 6, R, 17— Refusal to amend—Revi¬ 
sion, 

Where a District Judge refused to amend the 
plaint as suoh amendment materially altered 
the nature of the suit and passed an order under 
O. 6, R. 17, O.P.C., the High Court cannot in¬ 
terfere in revision even though the Dt. Judge 
exeroised his discretion wrongly unless he 
aoted with suoh material irregularity as to 
justify interference in revision. (Phillips, J.) 

V. Venkatasubbiah v. beshaohellam! 

12 10. 178 = 22 M.L.J. 186 = 

10 M.L.T, 049= (1911) 2 M.W.N. 257. 


0. P. CODE (Y of 1908», 0. 6, R 17-Shorten- 
Ing Litigation. 

Revision. 

-0. 6, R. 17—Revision. 

Though orders refusing amendment have 
been set aside by the High Courts on revision 
where the lower oourts have acted with material 
irregularity, eaoh case mu3t be decided on its 
own merits, and no hard aod fast rule oan be 
laid down that an amendment must, as a 
general rule be allowed where a refusal to 
amend would be likely to result in hardship to 
a party. The test to be applied is whether the 
amendment would or would notoooasion injury 
to the opposite party suoh as oannot be recoup¬ 
ed by oosts and leave to amend should genera- 
ly be refused if it would. ( Moti Sagnr, J.) 
Bhamsud-Din v. Devi Das. 

77 1 0. 471 = 1923 Lah. 303. 

-0. 6, R. 17— Revision—Amendment. 

Tue plaintiff oannot be allowed to amend his 
plaint in revision, by showing another basis 
for damages on a breaoh of oontraot. <Maung 
Kin, J.) ISMAIL 80DAGAR V. EBRAHIM 

Abdulla Tanoo. 42 I.C. 893 (L.B). 

Shortening Litigation. 

-0.6. R. 17— Shortening litigation — 

Amendment—Duly of Court to allow. 

It is the manifest duty of a Judge to try to 
put an end, once for all, to all questions that 
oan arise in relation to a particular transaction. 
Where an amendment ia necessary for the pur¬ 
poses of settling all matters in controversy and 
works no injustice, nor takes by surprise the 
opposite party, the Judge should make suoh 
amendments. (Meats, O.J. and Banerjee, J.) 
Nur Mahomed i>. Natwar Lal 

43 A. 220 = 71 1 0. 432 = 1923 All. 112. 

-0. 6, R, 17 —Shortening of litigation — 

Amendment. 

The amendment of a plaint may be allowed 
to avoid multiplicity of aotions especially before 
aotual trial. ( Banerji , J.) MUMTAZ ALI v. 
Karim ali. 19 1.0. 230 = 11 A L J. 423. 

0. 6, R. 17— Shortening of litigation, 

A Court is justified in refuping to allow 
amendment if this would tend to reduoe a 
litigation. ( Broadway . J.) TULSI RAM v. 

Mussammat Jai Devi. 

33 P.L.R, 1919. 

^ *7—Shortening of litigation. 

Amendment. 

O. 6, R. 17 allows a party to alter or amend 
his pleadings in suoh manner and upon such 
terms as may be just and allows the amend¬ 
ment to be made at any stage of the prooeed- 
ings. An amendment should always be allowed 
if thereby the real and substantial question 
can be raised between the parties and multi¬ 
plicity of legal proceedings is avoided. (Shade 
Lal and Broadway , JJ.) Darbari Lal v, 
Wasu Malik. 36 1 . 0.113 (Lab). 
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0. P. CODE (V of 1908), 0. 6 , R. 17-Shorten 
lng litigation. 

-0. 6, R. 17— Shortening litigation. 

The only object of allowing amendment of 
a plaint ie to avoid multiplicity of suits. 

( Hallifax , AJ.C.) Shiobaksh Singh v. 
JAGANNATH. 61.1.0. 99 (Nag ). 

Subsequent Cause of Action. 

-0. 6, R. 17— Subsequent cause of 

action—Amendment—Second appeal. 

The High Court in seoond appeal will not 
allow an amendment of the plaint so as to 
allow the plaintiff to sue on a cause of aotion 
whioh has arisen subsequent to the suit. (Sand¬ 
erson C. J. and Chotzner, J.) MOBAB4K 
Molla v. Hechamuddi Mulla. 

68 I C. 214. 

-—0. 6, R. 17— Subsequent causeof action 

—Power to take note of—Appellate Court. 

Courts have power in certain oiroumstanoes 
to grant a deoree in a oase where the oau6e of 
aotion arose subsequently to the filing of the 
plaint. An appellate Court oan take oognizanoe 
of matters which may have happened after the 
institution of the suit for the purpose of mould- 
ing'the relief that a party is entitled to, provided 
it is not based on the new title whioh aoorued 
after the aotion. ( Broadway and Martineau, 
JJ.) Tara Chand v. abdol ahad. 

67 I C. 891. 

-0. 6, R. 17— Substquent cause of 

action—Change of position. 

An amendment should be allowed when it is 
neoessary for the determination of the question 
at issue owing to the change of a position of 
parties sinoe the 6uit. (Le Rossignol and 
Wilberforce , JJ.) MUMTAZ v. NAURANG. 

3 Lah. L J. 227. 

. .0, 6, R, 17— Subsequent events. 

A plfi. oan be given a deoree even when 
cause of aotion arises after filing the suit, no 
amendment of plaint being neoessary in suoh 
oase. ( Martineau , J.) GBULAM Fatima v. 
RAHMAN. 80 I.C. 270 = 127 P R. 1919. 

-—0. 6, R. 17— Subsequent cause of aotion 

—Subsequent to institution of suit—Relief on. 

Courts have power, in exceptional oiroums- 
tanoes, to grant a deoree even in oases where 
the cause of aotion, arose subsequent to the 
auit. Where in a suit it was found that the 
money became payable immediately after suit, 
but it was oontended that the suit was prema¬ 
ture because of the terms of an unregistered 
mortgage bond between the parties. Held, that 
a deoree should be passed for the plfi. without 
driving him to a fresh suit. ( Seshaqiri Aiyar 
and Kumaraswamy Sastrl, JJ.) Subbrayya 
Chetty v. Nachiar ammal. 

(1918) M.W.N. 199 = 44 1 0 863 = 

7 L.W. 403. 


C. P. CODE (Y of 1908), 0. 6, R. IT-Subse¬ 
quent cause of aotion. 

- 0 6, R. 17— Subsequent events—Inclu¬ 
sion of. 

A person brought a suit for redemption of a 
mortgage exeouled by the widow of the last 
male owner on the footing of an adoption and 
when the adoption wa9 questioned by the deft., 
obtained a oonveyanoe of the equity of redemp¬ 
tion from the next reversioner and was allowed 
to put in an additional written statement on 
whioh an issue as to the new title was raised. 
It was found that at tho time when the 
additional written statement was put in by 
the plfi. and for a long time thereafter, the 
right to redeem the mortgage would not be 
barred and there was no prejudice to defts. 
Held, in the oiroumstanoes of the case tho 
Court should grant the plfi. a deoree for 
redemption on the title set out in the additional 
written statement without driving him to a 
fresh suit. (IKaffis, C.J. and Kumaraswami 
Sastri, J.) Durasami o. CHINNA GOUNDEN. 

22 M.L.T. 538 = (1918) M.W.N. 89 = 
34 M.L J. 238 = 43 I.C. 300 = 

7 L.W. 885. 

- 0. 6, R. 17— Subsequent cause of 

action—Amendment—Appellate Court. 

There oan be no doubt that Courts oan allow 
an amendment of plaint with reference to 
events that transpire after the institution of 
the suit. If pending, a suit for declaration, 
the deft, takes possession, plfi. may be allowed 
to amend his plaint by asking for possession, 
and need not separately sue for ejectment. 
8uoh amendment may be allowed by the 
Appellate Court. (Sundara Iyer and Sadasiva 
Iyer , JJ.) BUBBA Naiken V. Bami Naiken. 

16 I.C. 734. 

- 0. 6, R, 17 - Subsequent cause of 

action—Declaratory relief—Prayer for posses¬ 
sion. 

An amendment in tho pleadings should be 
made if thereby the real and substantial ques¬ 
tion oan be raised between tho parties and 
multiplicity of legal proceedings oan be avoided. 
If a plaintiff sues for a mere declaration and in 
the altered condition of things it so happens 
that a declaration will bo useless and a seoond 
suit for possession will be neoessary it is open 
to the trial Court to order an amendment of 
the plaint by the addition of a prayer for 
possession. (Simpson and Wazir Hasan, 
A.J.O.) Hamid Mirza Beg v. ahmad 
Mirza Beg. 9 O L J. 359 = 68 I.C 986 = 
4 U P.L.R. (0.0.) 89 = 1922 Oudh 266. 

- 0. 6, R. 17— Subsequent events—Cause 

of action, 

A oause of action must be antecedent and 
oannot arahe from the institution of the suit 
itself. ( Miller , O J. and Roe, J.) MAHANT 
Gobind ramanuj Das v. Rani Debendra 
Bala Dasi, 92 I.C. 231 = 

4 Pat. L.J. 387. 
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0 P. CODE (Y of 1908), 0. 6, R. 17—Subse¬ 
quent cause of action. 

-0. 6, R. 17 — Subsequent events — 

Amendment—Discretion of Court. 


An amendment of the plaint is a matter of 
judioial discretion and there is nothing in the 
Civil Procedure Code prohibiting a Court from 
allowing an amendment based on an event 
happening subsequently to the filing of the 
suit. (Pratt. J.O. and Fawcett, A J.O.) NUR 
KHATUN V. SUMAR 8AWAYO. 

31 I.C. 7 = 9 S L R. 81 


C. P. CODE (V of 1908), 0. 6, R. 18. 

-0. 6, R. 17 — Technical mistake— 

Minor. 

When the Court below dismissed a minor’s 
suit on the ground th3t the plaint disclosed no 
cause of action but it appeared that the plaint 
was only teohnioally not properly drawn up, 
held, that under the oiroumstanoes of the case, 
the plaint should be allowed to be amended. 
{Shadi Lai and Le-Rossignol, JJ.) 8ANJAT 
8INGH V. UTTAM 8INGH. 

68 P.W.R. 1918 = 29 1.0. 769 = 

109 P.L.R. 1913. 


Technical Defect. 


_0. 6, R. 17 and Small Cause Courts 

Act, (IX of 1887), S. 2B— Technical defects— 
Amendment of plaint-Dismissal—Revision. 


*'An order dismissing an application to amend 
a plaint which had oertain technical defeots is 
a material irregularity and ought to be set 
aside in revision. (Knox, J.) HEYDORN v. 
Muhammad shafi. 34 All. 3*8 = 

14 1.0. 807 = 9 A.L.J, 294. 


-O. 6, R. 17— Technical mistake—Des¬ 
cription of property . 

An amendment which is but a oorreotion of 
the description of the property, is an amend¬ 
ment whioh the oourt is entitled to make and 
it must be reokoned as from the date of the 
presentation of the plaint. (Richards, O.J. and 
Tudball, J.) MUHAMMAD SADIA V. ABDUL 
MAJID. 83 Ail. 616 = 10 I.C. 476 = 

8 A.L J. 636. 


-0.6, R. 17 —Technical defect—Descrip¬ 
tion of the defendant—Limited Company. 

Where a suit for damages for loss of goods 
sent by the defendant Railway Company was 
entitled. “The Agent, Railway Company ” as 
defendant and the Railway Company objected 
to this description held that the addition of the 
word “Agent” to the name of the Railway Com¬ 
pany in the deaoription of the defendant merely 
amounted to a misdescription and tha plaintiff 
should be allowed to amend the plaint. If it 
oan be said, in the interests of Justioe, that 
there has been a misdescription of a party in 
the title of a plaint the neoessary amendment 
ought to be allowed, if otherwise the rights of 
the parties would be prejudiced. 64 I.C. 126 
Dissented from. (Macleod, C.J. and Crump, 
J.) THB 8ARASPUR MANUFACTURING CO. 
V. B. B. & 0. I. BY. CO. 

47 Bom. 789 = 29 Bora. L.R. 513 = 
731.0. 1027 = 1923 Bom.^482. 

--0. 6, R. 17— Technical defect—Plead¬ 

ings — Amendment. 

Technical errors in pleadings should not be 
allowed to affeot rights of parties if otherwise 
they are entitled to it, e g., omission of prayer 
to modify the decree when the suits for rectifi¬ 
cation of a compromise in partition suits. 
(Eolmwood and Chapman. JJ.) 8RISH CHAN¬ 
DRA P*l v, Triguna prosad Pal. 

18 1.0. 444 = 40 Oal. 941. 


—-0. 6, R. 17— Technical defect--Objec¬ 

tion at a late stage—Amendment of. 

An objeotiou by a vendee is a pre-emption 
suit after the evidence was recorded, as to the 
non-inclusion of oertain property in the plaint 
cannot be entertained and evon if it oould be, 
the Court will allow amendment of the plaint. 
(Kensington, 0 J, and Shah Din, J.) SHAN 
Kar Lal y. DALLI. 132 P.W.R. 1914 = 

230 P L.R. 1914 = 28 1C 68 = 

18 P R. 1918. 

-0 6, R. 17 and 0 7, R. 14 —Technical 

defect—8iqnature. 

The whud of a proper signature does not 
under 0. 7, R. It neoessitate tbe rejeotion of a 
plaint and 0. 6, R. 17 enables amendment of a 
plaint at any stage of the proceedings and the 
plaint is not void and inadmissible owing to the 
defeotive signature. (Drake Brockman, J.C.) 
DUGAGIR V. KOLLU. 10 10,731 = 

7 N.L.R 33. 

-0. 6, R. 17— Technical defect—No 

prejudice to deft, costs. 

Where amendment of a plaint is allowed it is 
purely of a formal nature and does not in any 
way prejudice or inorease deft’s costs and he is 
entitled to no costs, (Stuart and Kanhaiya 
Lal, A.J.Os.) Narendra Bahaduru. Oudh 
Commercial Bank. 30 I.C. 323 = 

2 0.L J 402. 

-0. 6, R. 17 —Technical error — Promi- 

sory note—Suit upon decree on original claim. 

Tbe faot that plaintiff sued upon a document 
as a promissory note is no bar to his suiDg 
upon the transaction referred to in the doou- 
mant as one of his oauses of action and of 
using the dooument merely H3 evidence of the 
transaction upon whioh the suit rests. There 
oan be no possible objeot in forcing the parties 
into fresh litigation merely by reason of a 
technical error in the plaint whioh oan ba 
correoted and the correction of whioh oan 
allow the real dispute between the parties to 
be judicially settled. (Pipoyi. J.C.) 8AYAD 

Sikandar Shah v, Bhai ram Chand bant 
Rau ‘ 71 I.C. 968. 

" 0. 6, R. 18 —Period prescribed in, for 
amendment, not applicable, if amendment under 

General powers of High Court to enable parties 
to settle differences. 

A rent suit did not oorroctly meution the 
property as required by 8. 47 of Ghota-Nagpur 
Landlord and Tenant Procedure Aofc. The 

in an appeal diceoted the descrip¬ 
tion of the property to be amended and sent 
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0. P. CODE (V of 1908), 0. 6, R. 18. 

it to the first court throu^ i the lower Appellate 
Court, The latter oour. allowed the amend¬ 
ment of the plaint only leaving the deoree- 
holder to take further steps. Held, the amend¬ 
ment order of the High Court was not under 0 6 
of C.P.O. but under its general power. 3o the 
amendment made after 15 days i9 not out of 
time. {Stephen and Mullick. JJ.) Mad AN 
Mohan Nath v. Maharaja of Cbota 
UAOPDB. 22 I.C. 778 = 17 O.W.N, 200. 

——0. 6, R. 18— App licat ion for amend¬ 
ment—Part of the plaint. 

PIS. moved an amendment whioh was 
granted but plff. did not amend the plaint 
accordingly. Oi a contention being raised 
later on that ground, held, that the application 
for amendment oan be read as part of the 
plaint and that the deft, not taking objection at 
first, waived the objection. (Mookerjee and 
Caspersz, JJ.) Gay Kumar Chand v. 
XjAOHMAN RAM. 10 1.0. 803 => 

14 O.L.J. 827. 

-0. 6, R. 18— Rejection of plaint. 

The Court oannot rej3ot a plaint or dismiss 
the suit uader 0. 6, R. 18 but must proceed 
to try the suit on the original plaint, (Robert¬ 
son, J.) Marlidhar Kaushi Ram u. Nara- 
YAN das, 169 P.L.R. 1913 = 191.0. 472 = 

107P.W.R. 1913. 

—.-0. 7, Rf. 1 and 6 — Limit if ion as 
regards suit—Plaintiff to prove he is in time. 

In limitation as regards suit, plaintiff is to 
prove that he is in time. (Mookerjee 
and Rankin, JJ.) Prohlad Chandra 
Ohowdhuby V, Ramsaban CHOWDHURY. 

88 O.L.J. 218= 1924 Oal. 420. 

-0. 7, R, 1— Omiesion to designate party. 

Failure to mention in the title of the plaint 
the oapaoity of the deft, but full description of 
it in the plaint does not justify dismissal of the 
suit. (Teunon and Sheepshanks, JJ.) Jaqa- 
TABINI DA8 I V. PRAFULLA CHANDRA 
GHOSE. 39 1.0.792, 

-0, 7, R. 1— Cause of action—Parti¬ 
culars. 

"The plaint should contain in addition to 
other particulars, the fa?ts constituting the 
oause of action and the time when it arose. 
(Jenkins, 0. J. and Stephen, J.) Madras 
STEAM NAVIGATION 0O., LTD. V. SHALIMAR 
WORKS, LTD. ■ 28 1,0, 463 = 42 Oal, 89. 

—-0. 7, R. 1— Valuation of the sui'. 

For purposes of 0. 7, the aggregate of the 
claim put forward in the plaint is treated as 
one suit though there may be several causes of 
aotion, Oae plaint is only one suit. Juris¬ 
diction depends on amount or value of the 
aggregate subjsot-matters at the date of insti¬ 
tution. A Court oannot adjudicate upon 
a portion of the olaim or one of the olaims 
set up in the same plaint and return the other 
portion or other olaims for adjudication in 
Another Court. (4bif<r Rahim, 8pencer and 


j 0. P. CODE (Y of 1908), 0. 7, R. 4. 

Sriniva'i Aiyanqar, JJ.) PUTTAH KaNNIaH 
Ohetty v. Rudra Bhall Venkata- 

MA DC AVVA 

40 Mad. 1 = 39 I.C. 439 = 9 L.W. 880 = 
32 M.L.J. 221 = 11917) M.W.N. 387. 

- 0. 7, R. 1 —Contents of plaint. 

Under 0. 7, R. 1 (?), C.P.C. the plaint is to 
state when the oause of aotiou arose, and in an 
aotion of ejectment, it is for tho ulff, to prove 
a title subsisting at the date of bis suit. 14 I. A. 
168; 35 All. 273 ; 8 I.C 1123, Ref. {Drake 
Brockman, J. C.) PARSOO v. Munna Lal 

39 1.0, 21 = 13 N.L.R. 16. 

-0. 7, R. 1— Particulars — Partition. 

Where in the plaint iu a Hindu family 
partition snit, somo properties are omitted by 
in advertenoe or mistake or fraud,the suit should 
not be dismissed but the plaint must be allowed 
to be amended by supplying the omission. 28 
Oal, 769, Foil. 14 Cal. 122 and 35 Cal 961. 
Ref. to (Atkinson and -Jtoala Prasad, JO.) 
Mukunda Lal v. Oogesu Chandra. 

20 0.W.N. 1276=35 I 0. 370 = 

1 Pat. L.J. 393. 

* 

-0. 7, R. 2— Mesne profits accrued 

before suit —Valuation. 

Court-fee is not leviable on a olaim for mesne 
profits pendente lite. 21 Mad. 171 ; 13 C.W.N. 
815, Rel. on. But where tho mesne pro¬ 
fits, have aoorued due before suit and the plaint¬ 
iff is in a position to value it even approxi¬ 
mately, he i6 bound to state the amount under 
O. 7, R. 2, C.P.C. ( Mookerjee and Beacheroft, 
JJ.) Bhupendra Kumar v. Purna Chandra 
BOSE. 24 1.0. 232; 

-0. 7, R. 2 —Mesne profits from date of 

suit cannot be valued. 

Where mesne profits are olaimed only from 
the date of institution of the suit it is obviously 
impossible to state even approximately the 
amount of mesne profits. (Brown A,J.O.) 

Mauno Lu Gale and Thrbb others v. 
Maung Lu Po and Ten qthebs. 

1 Bur. L J 267 = 77 I 0. 83 = 

4 L.B.R. 140 = 1938 Rang. 110, 

- 0. 7, R. 4— Representative capacity. 

In a suit by or against a person in a repre¬ 
sentative oapaoity, it is not necessary to state 
in oause-title of the plaint, the representative 
oapaoity itself. At any rate the defeot ie not 
oue of joinder of parties but one ourable by 
amendments. {Fletcher and Cuming, JJ.) 
BIDHU 8EKAB V. KULODA PRASAD. 

80 I 0. 828 = 40 Cal. 877, 

- 0. 7, R. 4— Suit in a representative 

capacity. 

The rule does not requiro that when the 
plaintiff sues in a representative oapaoity that 
faot should be stated in the oause-title of the 
plaint although that is a convenient place to 
state it. ( Fletcher and Teunon., 3 J.) Kaur- 
WANI SINGH V. WASIF ALI MEEBZA. 

28 1.0, 818 = 19 O.W.N, 1193. 
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-0. 7, R. 6 —Mortgage suit — Limita¬ 
tion > 

Where a plff. sue9 to redeem a mortgage 
alleged to have been exeouted within 60 years, 
it is not necessary lor him to plead acknow¬ 
ledgments to save limitation. ( Richards, 
0. J. and Barter ji, J.) KamAla Devi v. 
Gurudayal. 81 1 0.283 = 

17 A.L J. 330. 

-0. 7, R. 6 -Grounds of exemption not 

stated. 

A suit was returned to be presented to the 
proper Court. When it was so presented to the 
later Court, it was beyond time. Oi the plaint 
no statement as required under R. 6, was made, 
held no statement was necessary as there was 
the endorsement ot the Court returning the 
plaint giving the dates of original presentation 
and the date of return. (Abdul Raoof and 
Fforde, JJ ) SUKHBIR SINGH V. PlAKE Lal. 

1923 Lah. 891. 

--— O. 7, R. 6 — General relief—Grant of 

declaration—Suit for possession. 

Where a plaintiff prays for suob general relief 
as the court might grant if his prayer for pos¬ 
session is refused, the Court oan grant him a 
declaration of his title though he fails to obtain 
the specifi) relief prayed for. ( Le-Rossignol and 
Martineau, JJ.) MOHAN Lad v. MAYA Mal. 

4 Lah. L J. 393. 

- 0. 7, R. 6 —Failure to set up acknow¬ 
ledgment as saving limitation is a bar. 

Where the plaintiff did not set up in his 
plaint, as required by O. 7, R. 6, an acknow¬ 
ledgment, within the meaning of S. 19 of the 
Limitation Act which would bring his suit 
within time, he oannot be allowed to raise it. 
(Scott-Smith and Compbell, JJ.) UTTAM 
CHAND V. MT. THAKUR DEVI. 

4 Lah. L.J. 190 = 3 Lah. 233 = 

1922 Lah. 39. 

- 0. 7, R. 6 —Construction must be libe¬ 
ral—Groundot exemption from limitation omit¬ 
ted from plaint. 

R. 6 should be oonetrued liberally and re¬ 
asonably. Where the plaint does not state the 
ground of exemption from the Law of Limita¬ 
tion, the Court should allow the inclusion of 
that ground. Where that point is expressed in 
the plaint R. 6 is satisfied but in suoh a case 
plaintiff may try to get over the bar of limita¬ 
tion by putting forth another ground if he beli¬ 
eves the latter to be true. IChevis and Scott- 
Smith, JJ.) Parmeshri Das V Fakibai. 

60 I C. 772 = 3 Lah. L.J. 22. 

- 0. 7, R. 8 —Suit prima faoie barred by 

limitation — Dismissal. 

O. 7, R- 6 of the C.P. Code is applicable to 
oases in whioh the suit as laid in the plaint is 
prima facie barred by limitation. (Petman J 1 
khandu Lad v. Fazal. 81 I (j, gg 6= L 

1 Lah, 21 . 


C. P. CODE (Y of 1909), 0. 7, R. 6 . 

-0. 7, R 6 —Amendment of plaint. 

0. 7, R. 6 should be construed liberally, and 
a plaintiff should generally be allowed to amend 
his plaint by stating the ground of exemption 
from limitation. 181 Cal. 195; 36 l.C. 441, 
diet. ) (Shaft Din, J.) Ram 8ukh Das t>. Ghu- 
LAM MUHMMAD. 116 P.W.R. 1918 = 

46 I C. 495 = 102 P.R. 1918 = 

120 P.L.R, 1918, 

—j-0. 7, R. 6 — Suit beyond period of limi¬ 

tation—Plaint, silent on ground of exemption. 

The plaintifi, is bound to show in the plaint 
the ground upon whioh exemption from the law 
of limitation is olaimed and in our opinion he 
cannot be allowed to rely upon a ground, on 
whioh the plaint is silent. (Shaft Din and Bea- 
don, JJ.) Gobinda MAL t>. SANTA. 

83 P.R. 1914 = 26 1 C. 441 = 
232 P.L.R. 1916. 

-0 7, R. 6 —Plaint noton its face time- 

barred— Applicability 

O. 7, R, 6, C. P. C. has no application when 
the plaint i9 not on its face time-barred. 

(Johnstone and Chevis, JJ ) Devaraj v Shiv 
Ram. 70 P.R. 1914 = 260 P.L.R, 1914 = 

26 1C. 463=163 P.W.R. 1914. 

~;—“0- 7, R. 6 — Plea of exemption from 
limitation—Evidence of acknowledgment in 
course of trial. 

A plaintiff whose suit is on the face of it 
barred by limitation, must state in the plaint 
the ground on whioh the bar is saved. Where 
nothing is stated and no issue is framed, any 
document oannot be afterwards U9ed in the 
course of the trial as being an acknowledgment 
saving limitation. (Seshagiri Aiyar, J.) 
Marudai Muthirian v. CHINNAKANNU 
Muthirian. 28 M.L.T. 298 = 

(1919) M.W.N. 429 = 52 l.C. 248 = 

9 L.W. 82. 

~T~. R* 6 —Omission to set out in 

plaint the ground of exemption from limitation 
— Objection taken in revision. 

An objection that plaintiff did not set out the 
ground of exemption from limitation, will not 
be allowed to be taken in revision in the High 
Court. ( Krishnan . J.) Regun a NAGENDRAN 

Chetty v. Kuppuswami aiyar. 

36 l.C. 893 = 4,L.W. 148. 

T 0- 7. R. 6 — Saving of limitation — 

Statement of facts. 

Where an application had been returned for 
presentation to the proper Court, the endorse¬ 
ment of the Court on the application as to 
dates of receipt and return is substantial 
oomplianoe with the provisions of C. P. G.» 

0. 7, R. 6. (8. 50 of the Old Code) though the 
application does not expressly mention how 
limitation was saved. (Krishnaswami Aiyar 
and Ayling, JJ.) Yereni Anjayya v. Vappu- 
LATI Bappaya. 9 l.C. 187 = 9 M.L.T. 37*^ 
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- 0. 7, R. 6— Limitation—Exemption 

from -Plea of—Inconsistent averments may be 
allowed, 

A plaintiff fulfilling the requirements of 0. 7, 

R. 6 of the O.P.C. by a statement of grounds 

showing how the plaint is within limitation, 
should be allowed to take another and even an 
inconsistent Rround, for getting over the bar of 
limitation. ( Dliobley , A.J.C.) ONKARLAL v. 
RAJ MAHOMED. 63 I.C 279 = 

17 N L R. 209. 

- 0. 7, R. 6 — Holidays—Evidence Act, 

S. 57 (9). 

In spite of 0. 7, R. 6, an omission to show 
ground of exemption in respect of a suit filed 
on the day the Court re-opened after its sum¬ 
mer vaoation (the period of limitation for 
bringing whioh, had expired during the vaoa¬ 
tion) would not entail the dismissal of the suit. 
8. 57 (9) of the Evidence Aot empowers the 
Court to take judioial notice cf any public 
holidays notified in the offioial Gazette and the 
plaintiff is entitled to presume that the Court 
would take suoh judioial notioe ; the Court 
should not in suoh a case dismiss the suit but 
require the plaint to be amended. {Batten, J.) 
TEKOHAND v. PATTO. 88 1.0. 920 = 

16 N.L.R. 198. 

- 0. 7, R. 6—Limitation —Saving of — 

Acknowledgment—Plea in defence not barred. 

It is open to the plff. to show in reply to the 
defenoe set up that his olaim was within time 
by reason of the acknowledgments of the defend¬ 
ants. Suoh a plea in rebuttal is not inadmis¬ 
sible under 0. 7, R. 6, C.P. Code. I Kanhaiya 
Lai, J.O.) Ram autar v. Beni Singh. 

28 O.C. 89 = 68 1.0. 196 = 1922 Oadh 188. 

- 0.7, R.6 —Suit after limitation period 

— Grounds of exemption, 

Grounds on whioh plaintiff relies for extend¬ 
ing the period of limitation must be apeoifioally 
alleged in the plaint. (Hayward, -J.C. and 
Crouch, A.J.C.) Gulrajmal v. Pamanmal. 

27 1.0. 844 = 8 8.L.R, 09. 

- - 0. 7, R. 1—Alternative claims — Pro¬ 
missory note—Decree on consideration. 

Inaeuitona negotiable instrument, relief 
on the strength of the original consideration 
oould be granted if prayed for in the alternative. 
[Lord Buckmaster.) Firm op BADasukb 
JANKIDA8 V. KI8HEN PERSHAD (P.O.) 

40 Oal. 003 = 29 G.L J. 340 = 30 I 0. 210 = 
17 A L,J. 408 = 23 M.L.T. 288 = 
38 M.L.J. 429 = 21 Bom. L.R. 008 = 

1 O.P.L.R. (P.O.) 37 = 
(1919) M.W.N. 810 = 28 G.W.N. 937 = 

10 L.W. 143 (P.0,). 

- 0. 7, R. 7— Inconsistent relief—Change 

of case — Issues—Buit to set aside a deed of gift 
as fraudulent—Claim for accounts of share as 
from agent. 

On the eve of a contemplated pilgrimage to 
Meoca M transferred her property to her 
nephew E, by a deed of gift, and on the same 

Vol. II—11 
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date, the latter exeouted a deed whioh provid¬ 
ed that a fourth share of the properties thus con¬ 
veyed should remain in her possession during 
her lifetime, and on her death should ocme 
into E’e possession. In a suit to set aside the 
deed of gift on the ground of fraud and mis¬ 
representation which failed, a general issue as to 
whether E was linbio to render an aooouut to M 
was raised with reference to thewholo property. 
Held, that that issue would not justify the court 
in passing a deoree directing E to acoount for 
the profits of 4 annas share, on the footing of 
his being M's agent in respect of that share. 
[Lord Macnaghten) Sayedani Mahmuda 
Khatun Chowdrani v. Mahomed Eloa- 
bad Khan Pani. 

23 I.C. 332 = 17 C.W.N. 427 (P.C.). 

- 0. 7, R. 7— Relief not claimed in the 

pleadings. 

The mere fact that plaintiffs did not admit 
themselves to be entitled to possession of the 
land in suit as6ervioe tenure that is, eubject to 
certain conditions of servico, should not dis¬ 
entitle them to a deoree for reoovery of posses¬ 
sion of the land as service tenure holders 
provided that suoh right is established on the 
evidence. (Piggott, J.) JOKOAN CHOUBEY 
v. Mahesh Singh. 

27 I.C. 720 = 18 A.L-J, 180. 

- 0. 7, R. 7—Smaller relief. 

The Court granted a deoree for a small por¬ 
tion of the property though the whole was sued 
for, with a view to avoid further litigation. 
(Richards and Banerji, J J.) BHAGWAN Dayal 
v. PARAMSUKH Dass. 37 All. 179 = 

27 1.0. 623 = 13 A L J. 179. 

- 0. 7, Rr. 7 and 8 — Alternative claims. 

A plS. is entitled to put his oase in the alter¬ 
native and bis suit should not be dismissed as 
being for inconsistent relief. 7 All. 184, Foil. 
(Richards and Tudball, J J.) Bhagwati Saran 
v. PARAMESHAR DAS. 36 All. 476 = 

28 1.0. 283 = 12 A.L J. 798. 

- 0. 7, R. 7— Variance between pleadings 

and proof—Effect- 

The faot, that the pleadings subsequent to 
the filing of the plaint, and the evidenoe in the 
oase, disolosed facts at variance with the 
plaint, does not disentitle the plff. to relief if 
both parties perfectly well understood the 
point in dispute. 25 All. 256 ; 25 All. 498, Ref. 
(Rafique, J.) JUGAL KlSHORE t. GOMTI 
Kuar. 23 I.C, 280. 

- 0. 7, R. 7 —Specifie allegation—Not 

proved—Decree on different allegation. 

Whore a plff. oome3 to trial with a speoifio 
allegation, it is not open to the Court to arrive 
at a finding in his favour contrary to the alle¬ 
gation set up. (Fletcher and Duval, JJ.) 
BADARUDDIN V. HERAJTULLA. 

81 1.0. 797. 

-0. 7, R. 7— Original consideration — 

Suit on hundi—Decree on original considera¬ 
tion. 
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43 . P. CODE (Y of 190B), 0.7, R. 7. 

When it was admitted that the terms of the 
contraot were reduced to writing but the 
written oontraot is inadmissible in evidence for 
want of stamp, oral evidonoe is admissible to 
prove the said terms and a suit should have 
“been brought within three years of the date 
of the transaction if it oould be maintained on 
the original consideration. 17 C.Ij.J. 399, Foil. 
[N R . Chatterjea and Newbould , JJ.) Gobinda 
Kumar 8ur v■ Ramchandra Bhatta- 
CHARJEE. 81 X.C 943 = 29 O.L J. 908. 

_o. 7, R. 7—Accounts—Further relief. 

Aooounts were direoted to be taken, although 
there was no prayer in the plaint to that effeot 
but only a general prayer. 3 Cal. 638. Foil. 
(N.R. Chatterjea and Newbould, JJ.) KRISHNA 

Dhan Banerji v . Sanya si Charan. 

28 C W.N. 800 = 91 I.Q. 997 = 29 C.L J. 280. 

_O. 7, R. 7— Original claim —Decree on. 

If the plS ’s olaim to goods sold ana delivered 
jg aubstantiated, the mere faot that the adjust¬ 
ment of aooount set out in his plaint is Dot 
proved, is not a proper ground for dismissing 
the suit when it is based upon goods sold. 
{Fletcher and Richardson, JJ.) Krishna 
KUMAR DE V. KALINATH GUHA RAY. 

41 1.0. 421. 


__0. 7, R. 7— Subsequent events. 

Ordinarily the deoree in a suit should 
conform with the rights of the parties as they 
stand at the date of its institution. ( Sanderson, 
C.J. and Mockerjee, J.) Nuri MlAH v. Ambika 
SINGH. 44 Gal 47 = 24 C.L J. 140 = 

34 I 0. 889 = 20 G.W.N. 1099. 


_O. 7, R. 7— General relief—Specific 

relief can be granted. 

If a plaint oontains oharges putting facts in 
issue that are material, the plaintiff is entitled 
to relief whioh those faote will sustain under 
the general prayer ; but he cannot desert the 
aneoifio relief prayed and under the head of 
general relief, ask specific relief of another des¬ 
cription, unless the faots and oiroumstanoes in 
the plaint will, consistently with the rules of the 
court, maintain the relief. The test is whether 
the deft, will be taken by surprise and there 
oan be no surprise, if relief, not specifically 
claimed, is consistent with that speoifioally 
claimed, as well ae with the oase raised bv the 
pleadings. ( Jenkins , C.J., Mookerjee and Holm- 

wood JJ ) Hemendra Nath v. Upendra 
*NABAIN. 48 Cal 713 = 22 0 L J. 419 = 

32 1.0. 437 = 20 O.W.N. 446. 


—-0. 7, R. 7 —Suit on promissory note— 

Shill consideration not proved —Power of Court 
to pass decree for amount found due. 

Where in a suit for reoovery of a oertain sum, 
the Judge found that a sum shorter than one 
mentioned in the pro-note was really advanoed 
hut dismissed the suit for the reason that plaint¬ 
iff had failed to prove the advanoe by him of 
.the total amount claimed, held, that the Judge 
ought to have deoreed in favour of the plaintiff 
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the amount found to have been actually 
advanced by him. (Fleteher and Teunott, JJ.) 
Benode behari Patra V. Janki KALWAB. 

29 1.0. 468. 

- 0. 7, R. 1—Confirmation of possession 

—Decree for possession. 

A decree for possession may be passed in a 
suit for mere confirmation of possession where 
in substance the suit is one for reoovery of 
possession and ad valorem oourt-fee is paid on 
tbe basis of a olaim arising out of dispos¬ 
session. {N R. Chatteljea, J.) Kali Kumar 
V lDYARATNA V. KA6HI CHANDRA MlTRA. 

11 l.C. 682. 

- 0. 7, R. 7 —Exaggerated claim. 

An exaggerated olaim is no ground fcr refus¬ 
ing a person tbe rights whioh he is found en¬ 
titled to. {Scott-Smith and Martineau, JJ.) 
Khuda Bax v Fatteh Khatun. 

140 P.W.R 1918 = 46 I.G. 679 = 

18 P.R 1919. 

- 0. 7, R. 7—Suit on one sale—Decree on 

another. 

When a person’s olaim based on a sale is 
cancelled by the party’s oonseDt, a deoree on a 
subsequent admitted sale of a part should be 
allowed to prevent further litigation between 
the parties, {Shah Din, J.) ALLAH DAD v. 
Mehra. 13 P.W.R. 1918 = 

27 1 0. 622 = 63 P.L R. 1919. 

— 0. 7, R. 7 —Alternative relief. 

A prayer for alternative relief only asks for 
something in default of anything better and 
therefore the right to the something better is 
not waived. (Johnstone and Rattigan, JJ.) 

alliance Bank v. kahan Singh. 

Ill P W.R. 1914 = 216 P L.R. 1914 = 
29 1. 0. 896 = 4 P.R. 1919. 

--- 0. 7, R. 7 —Prayer for " any other 

relief—What it covers. 

A prayer " for any other relief ” may oover 
any other relief arising out of the same oause 
of action but nob one arising under a different 
oause of action. ( Chevis , J.) Kabam OhanD 
v. Sultan. 72 P W R. 1912= 

13 I.G 690 = 92 P.L.R 1912. 

- 0. 7, R 7— Smaller relief—Grant of. 

Per Kumaraswami Sastri, J.— A party 
claiming a larger relief ought not to be deniep 
relief whioh oan properly be granted, unless 
the ground on whioh the lesser relief can be 
granted, is inconsistent with the oa9e of the 
plaintiff os set out in the pleadings or would 
lead to the determination of the issues whioh 
would embarrass the defendants or necessitate 
the addition of parties or unless the olaim of 
the plaintiff is unconscionable and the Court 
is unwilling to stretoh a point in hie favour. 

(Sadasiva A%yar and Kumaraswami Ssstri, 
JJ.) Ammaluammalv Namagiri ammal. 

33 M.L J 631 = 22 H.L T. 391 = 

6 L.W. 722 = 48 I 0 760= 
(1918) M.W.N. 110. 
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- 0. 7, R- 1—Ejectment—Decree for 

joint possession— Legality. 

Though a suit ib one for ejeotment, a deoree, 
for joint possession may be passed. (Sankaran 
Nair and Ailing, JJ.) MUTHU Ramakrishna 
Marimothu GOUNDAN. 28 M L.J 532«=- 

24 1.0. 863 = 38 Had. 1036. 

-0. 7, R. 7 —Ejectment—Partition. 

In a suit for ejeotment ; a plaintiff can, if 
>found entitled, be decreed a share of part of 
.property even if uo alternative case be set up. 
(Miller and Abdur Rahim, JJ.) VlSWA- 
NATHASAWM1 NAICKER W. KAMU AMMAL. 

211.0. 724 = 24 M.L.J. 271. 

- 0 7, R. 7 —Plaintiff's oase not proved 

— Defendant admitting a sum due—Decree. 

In a suit for dissolution of partnership and 
for ascertainment of plaintiff’s Ehare, the de¬ 
fendant pleads that the partnership was dis¬ 
solved and that a certain 6um was due to 
■plaintiS ; the Court oould give a deoree for the 
-sum admitted to be due in spite of plaintiff's 
refusal to admit defendant’s olaim. (Miller 
and Sadasiva Aiyar, JJ.) KARU MUSI Bbah- 
MANIA 8ASTRUDU V. JALDIA VENKATA 

8 UBBA RAO. (1913) M.W.N. 432 = 

19 1.0. 848 = 24 M.L.J. S61. 

- 0. 7, R. 7— Inconsistent pleas. 

There is no rule of law preventing a deft* 
from raising inconsistent pleas, at any rate, 
where the faot to whioh the pleas relate are not 
within his personal knowledge. ( Sundara 
Aiyer and Ayling, JJ.) JANAGANTI CHINA 
VENKATA RAJAUM GABU V. KAPPO JEE 
LINGANNA. 13 1.C. 382 = 

(1912) M.W.N. 413. 

—0. 7, R. 7— Ejectment—Redemption. 

It is open to the Court in a proper o%6e to 
pass a deoree for redemption of a mortgage, 
“though the suit as framed was one in ejeotment. 
20 Bom. 196, 6 0. L. J. 527, 35 Bom. 507, 
Foil. (Prideaux, A.J.O.) KRISHNAJI HATK4R 
■v, Raoji. 44 1.0. 921. 

- 0 7, R. 7 —Right to smaller relief. 

A plff. is always entitled to a leaser relief of 
the same kind as he asked for. (Batten. A.J.O.) 
-Ghosti v. SlTKU. 44 1.0. 897. 

■ - 0. 7, R. 7— Original consideration — 
Degree. 

Where a hundi is given in discharge of debt 
due, it does not extinguish the debt but is only 
A conditional payment, unless the debtoi-proveB 
that it was aaoepted as a complete novation of 
the original liability, If the hundi oannot be 
sued on for some reason, e.g , want of proper 
stamp, a deoree on the original consideration 
oan be given. (8lanyon. A J.C.5 NATHUSA 
v. PHULOBANDSA, 14 I C. 399 = 8 N.L.R. 7. 

- 0. 7, R. 7— Damges—Suit for enforce¬ 
ment of transfer. 

In a suit to enforoe the transfer the trans¬ 
feree oannot reoover the consideration money as 
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damages, in oase the transfer is unenforceable 
under the law. (Stuart, and Kanhaipa Lalt 
A.J.Cs.) Shabrukh Buqaiya Begam V, 
SHEO Prabad. 41 I 0. 485 = 

4 O.L J. 428. 

-0. 7, R. 1—Ejectment—Redemption. 

A prayer for redemption, in ca6e property is 
found enoumbered, oould not be allowed in a 
suit for ejeotment. (Lindsay, J 0 ) JANG 
BAHADUR 8INGH V. CHANDREJ BlNGH. 

41 1.0. 171 = 4 O.L J. 368. 

-0. 7, R. 7— Specific allegation—Failure 

to prove—Effect. 

It is a general principle of law that failure 
of a party to prove the particular allegation in 
the pleadings does not necessarily involve 
failure of the party’s oase. { Piggott , J.C.) 

Gaya Kunwar u. Dal bingh. 

17 l.C. 296. 

-0. 7, R- 7— Prayer for general relief 

—Power of Court to grant reliefs not ashed for 
in the plaint. 

Uoder 0. 7, R. 7, C. P. Code, a prayer for 
general relief is unnecessary and a Court may 
always give general or other relief, as it may 
think just, to the same extent as if it bad been 
asked for. All that is necessary is that the 
neoessary foundation of faots must be laid in 
the plaint. (Miller, C. J. and Foster, J.) 
8ATYATARAN CHAUDHURY V. JYOPI PttASAD 
8INHA DEO. 76 I C. 910 = (19231 Pat. 138 = 

8 Pat. L.T. 330 = 
1923 P. 886. 

-0. 7. R. 7— Easement—Natural right 

—Claim specifically to be stated in plaint, 

Where plaintiS claims a right of easement 
and fails to establish it, it is not open to the 
Court to oreate a new case for him and to give 
him relief on the basis of a natural right whioh 
is not specifically claimed in the plaint. (Doj, 
J.) Mohendra Nath Ghobe v. Nabib 
CHANDRA GHOBE. 87 l.C. 804, 

-0. 7, R. 7— Declaratory relief— Suit 

for possession— Relief. 

Where in a suit for Khas possession, plS. is 
found not entitled to possession till after 
expiry of a term, a deoree for declaration of 
title and right to possession at the end of the 
term, oan be granted. ( Chamier , C. J. and 
Sharfuddin, J.) MAHADEO CHAUDHURY u, 
BHAGELU SaHU. 39 I C. 396 = 

1 Pat. L.W. 408. 

-0. 7, R. 7— Claim for inheritance — 

Administration decree. 

A suit for a share of inheritance must be 
treated as an administration suit, though not 
brought in that form and a deoree ehould be 
passed on the lines of the model deorees in App. 
D forms 17 and 20, C. P. Code. (Mating Kin, 
J,) Ma Shwb Thet v. Ma Hla Shin. 

41 1.0. 879. 
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- 0. 7, R 7— Damages — Use and occupa • 

ticn—Suit for rent. 

In a suit for rent, a decree for damages for 
use and occupation will aot be given unless 
epeoificaUy ask’d in the plaint. ( Twoviey, J ) 
Leary v. MaungOn Gaing, 

4 Bur. L T. 197 = 11 I C. 863. 

-O. 7. R. 7 —Ejectment—Partition suit 

—Grant cf rtiiel of. 

Pifi. suing for petition cf cerfaio property 
cm be given a deoree for ej-:ctmsnt if fhe plff. 
in edect asks for that relief an i the defendant 
had not been taken by surprise. ( Fawcett , J O. 
and Kincaid, A.C.i NARAIN Das v. BUTE. 

83 1 C. 722 = 13 S.L R. 199. 

-0. 7, R. 8— Alligations of fraud — 

Decree. 

• 

If the allegations as to fraud can be elimi¬ 
nated so as still to leave a go: J cause of aotion 
the plaintiS should be given a decree, tLindsay , 

O. A. j. o.) GnuuM Hazrat Khan v. 
Rahimdad Khan. 9 1.0. 429. 

-0. 7, R- 9— Institution of suit — Date 

of • 

A suit is instituted cn the date when the 
plaint is filed and not on the date when it is 
ordered to be registered. (Mooherjee and 
Panton , JJ ) H. H. MAHARAJAH OF COOCH 
Behar v. Raja Mahbndra Ranjan. 

66 I.C. 923 = 34 C.L J. 463. 

- 0. 7. R 10— Ab-en'o of jurisdiction — 

Return of plaint— Distnitsal of suit improper. 

It is the duty o' a o:urt to return the plaint 
for presentation to a proper court and not to 
dismiss the suit if it holds that it has no 
jurisdiction to ont ertain it. i Ryves and Stuart, 

JJ) Ram Jas Singh v. Babu Nendan 
SINGH. 44 All. 686 = 70 I C. 98 = 

1922 All. 424. 

- 0. 7, R 10 — Scope of — Plaint 

consisting of claims partly within and partly 
without jurisdiction-' Ancestral home , if a test. 

O. 7, R. 10 does not specifically state what is 
to be done when a plaint consists of a claim 
within the court’s jurisdiction and also a claim 
outside the jurisdiction but it obviously means 
that that portion of such a plaint which is 
outside the jurisdiction 3brail be treated as 
though it was a aietinot plaint by itslf. The 
mere fact that the ancestral home of persons, 
who are really residing outside the jurisdiction 
witbiD the jurisdiction does not mutter. 
(Walsh and Wallach, JJ.) KlSHORI Lal v. 
RAM BUNDaR. 64 I C. 688 = 19 A L.J. 822. 

-0. 7, R. 10, 0. 83. R. 8 and 0. 43, 

R. 1 {&)—Application for leave to sue in forma 
pauperis— Return for presentation to proper 
Court—Revi-ion. 

An application for leave to sue as a pauper 
is not a plaint, and it only reaohes the stage of 
a plaint when it is granted. Where, therefore, 
a Court, regarding such application as a plaint 
directs it to be returned for presentation to the 


proper Court it acts without jurisdiction and, 
although such an order is not appealable, the 
High Court will interfere and set aside the 
erder in revision. (Bxnerji and Piggott, JJ.) 
1 Nur Mahommad v. Malyi Jamil ahmad. 

| 32 I.C. 688. 

-0. 7, R. 10 — Limitation — Represen¬ 
tation — Continuance of suit . 

Where a plaint whioh had been presented 
withiu time was relumed to be re-presented to 
j the proper Court and was re-presented in 
accordance with the order of the Court but 
after the limitation for the original suit had 
expired, held, that the re-presentation was in 
continuance of the suit and the suit was not 
time barred. ( Bmerjee a>id Rafique, JJ.) 
Ganga Prasad Rai v. Ram Nand Gir. 

30 I.C. 844. 

- 0. 7, R. 10 — Applicability. 

0. 7, R. 10 applies only where the suit is 
instituted in a wrong Court and not where the 
neoeseary relief under 8. 20 of the 0. P. Code 
waG cot obtained. ( Micleod , C.J. and Shah, 
J.) MAHOMEDBHAI V. ADAMJI. 

23 Bora. L R. 1086 = 64 I.C. 919 = 
46 Bom. 229=1922 Bom. 182. 

- 0. 7, R. 10 — Small cause—-Not oogni- 

zable—Dismissal, »/ permissible . 

A Small Cause Court, finding, that a suit is 
not cognizable by it, should not dismiss the 
suit but should return the plaint under Rule 10 
at any stage, for presentation to the proper 
Court, ( Mooherjee and B^achcroft, JJ.) PADU 
Mahomed v. Chutra Nath. 

41 I.C. 203 = 27 C.LJ. 590. 

- 0. 7, R. 10 — Limitation— Plaint 

returned for presentation to proper Court—Date 
of institution, 

. Where a plaint is ordered to be presented to a 
Court of competent jurisdiction, the suit must 
be taken to have been instituted on the date ol 
suoh presentation, ( Mookerjee and Carnduff, 
JJ.) Hedlot Khasia v. Ka ran Khasiani. 

13 I.C. 377 = 18 C L.J. 241. 

-— 0. 7, R. 10— Civil and Revenue Court 

i —Plaint—Return of--To be presented to Revenue 
l Cou'-t. 

Where it is found in enquiry that the suit ifl 
; cognizable only by a Revenue Court and not by 
| the Civil Cour6 it is not a fit case for the return 
of the plaint to be presented to the Revenue 
Court. (Johnstone, J.) Haroharan Das v, 
Diwan CHAND. 96 P.W.R. 1914 = 

23 1.0. 622 = 198 P.L.R. 1914. 

- 0. 7, R. 10 —Want of jurisdiction — 

Order returning plaint. 

As the muneifi decided that he had no juris¬ 
diction, he could not proceed to decide any 
point other than that of jurisdiction and no 
fiadiDg by him that a certain amount was due 
by one party to the other oould be treated as a 
finding on the merits in the Court to which the 
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plaint had been ordered to be re-presented. 
16 P.R. 1908. Ref. to. (Reid, O.J.) RADHA 
vKishen v. KiDAB Nath. 98 P R. 1912 = 

18 I.G. 773 = 221 P.W.R. 1912. 

-0. 7, R. 10— Mmdatory—Duty of 

'• Court to return plaint. 

The direotion in O. 7, R. 10 is mandatory. 
Where in an ejeotment suit by a landholder, 
the Court arrives at the oonclasion that the 
deft.’s tenants have permanent rights of ooou- 
pancyi it is bound to return the plaints for pre- 
. eentation to the Revenue Court even though the 
plfi. himself may not have asked for suoh return. 
10 Mad. 311, Foil. (Oldfield and Phillips, JJ.) 
AMBALAVANA PANDARA V PlCHDKCTTI 

-Odayan. (1920) M.W N 163 = 

83 I C. 308 = 10 L.W. 328. 

■—0. 7, R. 10— Want of jurisdiction—Re¬ 
turn of plaint. 

When the subjeot-matter of the suit i9 dis¬ 
covered to be beyond its jurisdiction a Court 
should under 0. 7, R. 10 return the plaint for 
presentation to the proper Court. (Oldfield and 
Sadasiva Iyer, JJ.) Kannusawmi Pillai u. 
. JAGATHAMBAL. 41 Mad. 701 = 

(1918) M.W.M. 497 = 24 M.L.T 48 = 
8 L W. 148 = 46 1.0. 268 = 

88 M.L J. 27. 

—0. 7, R. 10— Jurisdiction—Test of — 
Allegation) in plaint—Defence. 

If tho allegations in a plaint bring the oase 
within Madras Estates Land Aot, 8. 77 the suit 
must be filed in tho Revenue Court and the 
jurisdiction of the Court will not depend on any 
plea that defendant might raise The fact that 
the Court will have to go into oomplioated 
questions will not afleot the Revenue Court's 
jurisdiction. ( Spencer and Kumaraswami Sa s- 
tri, JJ.) Venkata Ramiyya appaRowu. 
Chakali Veebaswami Gadu. 

41 Mad 664 = 34 M.L J. 809 = 
23 M.L.T. 281=7 L.W. 808 = 
48 1.0. 471 = 11918) H.W.N. 827. 

-0. 7, R. 10 and 0, 43. R. 1 (a)— Ap¬ 
peal-Right of return of plaint—Presentation 
to Court directed—Appeal, 

A person, whose plaint is returned by a 
Court for presentation to the proper Court 
indioated therein, and who aooordingly presents 
the plaint to the latter Court, does not lose his 
right of appeal against the order returning the 
plaint simply on the ground that he ohose to 
file his suit in the sub-oourt. (Oldfield and 
Sadasiva Aiyar, JJ.) NARAIN Nair v. Oheria 
Kathiri Kutty. 41 Mad. 721 = 

45 1.0. 89 = 84 M.L J. 397. 

-—0, 7, R. 10— Civil and Revenue Court 

—Plaint—‘Return. 

When a plaint filed in a Civil Court was re¬ 
turned to be presented to the Revenue Court the 
latter has no jurisdiction to return it to be 
presented to the Civil Court but is bound to 
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entertain it. 38 Mad. 163, DiBt. (Srinivasa 
Aiyangar, J.) GOPISETTI Narayanaswami 
Naidu Garu u. Ghantasala kotaya. 

42 1.0. 483 = 6 L.W. 239. 

-0. 7, R 10 —Appeal—Appellate Courts 

power setting aside order. 

The Appellate Court cannot remand the case 
for restoration and disposal, setting aside the 
order of the lower court to present the plaint to 
proper court. It should leave the parties to 
take what steps they like, in the first Court. 
(Seshagiri Aiyar, J.) THOPPUKATTU Ramaya 

Goundan v, Satagopachariar. 

32 1.0. 789 = (1918) M.W N. 784. 

-0. 7, R. 10 —Want of jurisdiction- 

jurisdiction acquired after presentation. 

Where at the time of presentation of a plaint 
a oourt has no jurisdiction to bear the suit but 
is invested with jurisdiction when the plaint is 
represented, the suit should be considered to he 
instituted on the latter date. (White. O.J. and 
Sankaran Nair, J.) Ajapa Natesa Pandara 
Sannadhi t;. Rama Lingam Pillai. 

20 1.0. 787 = 24 M L J. 688. 

-0. 7, R. 10— Court-fre — Return of 

plaint—Court Fees Act (VII of 1870*, Ss, 28 
and 30. 

Plaint was returned by the City Court for 
presentation to the Small Cause Court but after 
the stamps were oancelled.oon'.ention was raised 
that fresh Btamp for the whole amount should 
be paid over agaiD, tho first stamp being can¬ 
celled : Held, that 0. 7, R. 10 showed a con¬ 
trary intention and that seotions 28 and 80 of 
the Court Fees Aot did not necessitate it. ( White, 
C.J, Munro and Sankaran Nair, JJ ) VlSWE- 
SWARA 8ARMAN v. NAIR. 33 Mad. 367 = 
10 1.0 201 = 21 M L.J, 383 = 10 H L.T. 29. 

-0. 7, R. 10— Abandonment of claim — 

Appellate Court — Return of plaint. 

0, 7, R. 10, C.P.C , applies when the suit as 
originally framed was wrongly instituted. The 
abandonment of aolaim pendente Lite oinnot bo 
given retrospective effect so as to vitiate the 
institution of the suit. ( Stanyon , A.J.C.) 
Sheikh Nurkhan v. Shaikh Rahim, 

51 I.C. 638. 

-0. 7, R. 10 — Return of plaint—Revi¬ 
sion. 

Where on application iof the plaintiff, the 
plaint was returned to bo presented to the pro¬ 
per oourt and in revision the High Court by 
order refused to interfere but the lower appellate 
oourt iu appeal set aside the order of the 
trial oourt returning the plaint, held it would 
be impossible to restore the plaintiff to his prior 
position and it is not desirable that any further 
inferenoe should be made oq revision with the 
progress of the hearing and the order of the 
trial oourt must be confirmed. (Kanhaiya Lai, 
J.O.) Khunai Tewari v. Mt. Dill Kun- 
WAR. 1923 Oadh 88 (2), 
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-0. 7, R. 10— Want of jurisdiction— 

Test of—Return of plaint to be presented as an 
application in execution—Power of Court to 
ignore reliefs. 

O. 7, R. 10, C.P. Code, empowers a Court to 
return a plaint for presentation like an appli¬ 
cation in the Court haviDg jurisdiction to aooept 
it. A Court oan ignore a relief as being based on 
no cause o' action and then proceed to find that 
the other reliefs are outside its jurisdiction. 
[Lyle and Ashworth, A J. Cs.) Baldeo Das 
Kedar Nath v. The Bombay Mercantile 
Bank. 841.0. 364-8 O.L.J. 690. 

—-0. 7, R. 10— Cause of action — Plff. 

must show. 

A plaintiff oannot rely upon the pleas in the 
written statement for making out a cause of 
aotion, but must show in his plaint, that a 
oause of aotion aoorued to him prior to suit. 
(Lindsay, J. C.) ambai Singh v. 8Arab Sukh 
PANDE. 46 I.C. 650. 

- - O. 7, R. 10— Civil and Revenue Court 

—Mortgage of occupancy holding—Declaratory 
landlord—Jurisdiction of Civil Court. 

When the landlord sues an ocoupancy tenant 
In a Civil Court for possession and declaration 
that the mortgage efieoted by him of his 
holding is invalid, the Oourt should Dot return 
the plaint (or presentation to the proper oourt. 
It oan grant the declaratory relief though it 
caDnot grant the possessory relief. <Kanhaiya 
Lai, A. J C.i Bh/Q\t«ti Prasad Singh v. 
GOVINB DaT. 41 I.C. 125 = 4 O.L J. 374. 

-0. 7, R. 10 —Valuation of suit—Objec¬ 
tion to. 

Where a defendant had admitted the valua¬ 
tion of the suit (as put by the plaintiff) and 
the oaee bad proceeded to trial, the Court has 
no jurisdiction to return the plaint on the 
groaDd ihat the real market value of the 
matter under claims (as assessed by a com¬ 
missioner at that time) cxoeeds its pecuniary 
jurisdiction. ( Lindsay, J. C.) ETIZAD Na 

ain v. Beni Bahadur. 

33(1 C. 619 = 16 0 0. 864. 

-0.7, R. 10 — Munsiff returning plaint 

to be presented to Small Cause Courtscannol 
re-entertain it on the refusal by the latter court. 

A Munsifl’s Court whioh has odco returned 
the plaint on the ground that the suit wa 9 
cognizable by a Court of Small Causes has no 
jurisdiction to eutertain it again although the 
Small Cause Court has also returned the plaint 
for presentation to the Muusifi’s Court, the 
previous order of the Munsiff being final 
between the parties unless set aside by a 
superior Court. (Ross, J.) MAULYI 8YED 
RAZAUR RAHAMAN v. ATTAR HUSSAIN. 

64 I C. 495 = 2 Pat. L.T. 739. 

-0. 7. R. 10 and 0. 43. R. 1 (a)— 

Application for mesne profits—Return of. 

An order returning an application for as¬ 
certainment of mesne profits, for presentation 
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to the proper Court ie not an order retuening a 
plaint aDd is not appealable. (Chapman and 
Jwala Prasad, JJ.) MOHAMMAD Abdul. 
GHAFFOOR V. Mahtab 

41 I.C. 231-2 Pat. L J. 394. 

-0. 7, R. 10— Refusal to entertain plaint- 

as being dead—Second appeal. 

Where a plaint is rejected by the Court to- 
whioh it is presented as being dead and that - 
no proceedings could be had on it, the deoisioa 
amounts to a preliminary deoree and a second ^ 
appeal would lie against the order of the lower 
Appellate Court, setting aside the preliminary 
deoree. (Chapman and Roe, JJ ) CHANDE 
Prasad Misra v. Gobind Sahay. 

89 1.0. 791 = 1 Pat. L.W. 499.. 

-0. 7. R. 10— Jurisdiction—Test of— 

Allegation in the plaint—Small Cause Court. 

It is the nature of the suit as brought and 
not the nature of the defeDoe, that determines 
the jurisdiction of a Small Cause Court to try 
it. (Parlett. J ) Dorabjee v. Havabee. 

6 Bur. L T. 83 = 20 I.C. 278 = 7 L.B.R. 20. 

-0. 7, R. 11—Cauie of action—State¬ 
ments in plaint, 

All statements in plaint are to be taken 
as true, for argument on preliminary issue 
as to whether plaint discloses a oause of 
aotion. (Lord Moulton,) KANHAIYALAD t;. 

National Bank of India, ltd. 

40 Cal. 898 = 

I. A 66 = 17 C.W.N. 841 = 18 1.0 9*9- 
(1913) M.W.N. 408=13 M L T. 406 = 

11 A L J. 418 = 17 0 L.J. 478 = 

13 Bom. L R. 472 = 184 P.L.R. 1918 = 

28 M L.J. 104 (P.G.) 

[On appeal from 9 I.C. 966 = 

82 P.W.R. 1911.] 

-0. 7, F. 11 and S. 149— Extension of 

lime—Limitation. 

Under 0. 7. R. 11 (c) read along with 8 149, 
C.P.C. a Court has power in its discretion to 
allow a plaintiff further time in which to make 
good a defioienoy in court-fee aDd if suoh de¬ 
ficiency is made good within the time pre¬ 
scribed (ha faot that in the meantime limita¬ 
tion had expired would not affeot the suit- 
(Ryves, J.) Ram Dial v. bher Singh. 

4B A 618 = 21 A L J. 387 = L.R. 4 A, 231 = 

74 1.0. 388 = 1923 All. 838 (1). 

0 7, R. 11— Court-fee—Failure to pay 
stamp duty-Effect, 

In a suit referred to arbitration, failure of the 
plaintiff to pay stamp duty as distinguished 
from Court-fee should not result in the diamis- 
sal of suit, after a deoree has been ordered to be 
drawn up. (Richards, O.J. and Bantrji, J.) 
Sheomangal v. Dil Raj. 

17 A. L.J. 493 = 50 I.C. 886 = 

1 U.P.L R. (H. 0.) 9. 

7 0* 7, R. 11 —Cause of action — Preli¬ 

minary order dismissing [ski* without taking* 
evidence on it—Validity, 
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Plfl. sued a Magistrate on the allegation that 
the latter took him into custody and brought a 
false oharge against him. The trial Ojnrt 
dismissed the suit as barred by the Judioial 
Offioer’s Proteotion Aot. Held, that the alleg- 
ation in the plaint disolosed the oause of aotion 
to which the Aot referred to, did not apply. 
The defenoe under the Proteotion Aot i9 as 
muoh a defenoe on the merits as any other 
defenoe euch as limitation, eto., and the Judge 
must before dismissing the suit take suoh 
evidenoe in a oase as is neoessary to bring the 
oase within the Aot. (Piggolt and Walsh, JJ.) 
Izzat ali v. Mahomed sharfatulla 
khan. 39 All. 818-39 I.Q. 853 = 

18 A.L J. 811. 

-*-0 7, R. 11—Cuusfl of action—Mort- 

gage. 

The mortgagee paid the Govt. Rev. for two 
mortgagors out of three in separate possession. 
He sued all the three for reoovery of his money, 
Held, there was no oause of aotion against the 
third wbo had paid his revenue. (Banerjee and 
Piggott, JJ.) MUNSHI Prag Narain v. 
Ohaubay Prag Narain. 38 I C. 198 = 

11 A.L J. 605. 

-0. 7. R. 11—Provisions of mandatory 

—Deficient court-fee—Procedure — Objiolion 
when to be raised. 

The provisions of 0. 7, R, 11, C.P.C. are 
mandatory aod they require that where a plaint 
is written on paper inaufinicotly stamped, the 
Court is bound to give the plaintiff time to 
make good the defioienoy. 38 B, 41, 3 Pat. L.J. 
74, Ref. The faot that the objeotion is heard 
at a time subsrquent to the registration of the 
suit ie immaterial beoause the provisions of the 
rule otn be brought into operation at any stage 
of the suit. 12 A. 553 ; 18 M. 338; 47 0. 376; 
34 0.20 Rel, (Mookerjee and Cuming, JJ.) 
Radha Kanta Saha v Debendra Nabayan 
SAHA, 49 Gal, 880 = 70 1 0. 101 = 

88 G. L. J. 74 = 27 O.W N. 866 = 1922 Gal. 806. 

— — 0 7, R. 11 — Court-fee—Extension of 
period fixed for payment ol deficit Court-fee. 

Under 0. 7, R 11 (c) of the 0. P. Code a 
Court has power to extend the period originally 
fixed by it for the payment of the Coart-fees, 
even more than onoo. (Chitty and Walmsley, 
JJ.) Nasir Mandal v. Batish Chandra 
GOS". 81 I.G. 184. 

■ —0. 7, R. li—Mandatory, 

0. 7, R. 11 is mandatory and the Court 
must rejeot a plaint written on insufficiently 
stamped naper, when the plfl , on being requi¬ 
red to supply the requisite stamp within a time 
fixed by the Ciurt, fails to do so. ( 8anderson , 
C. J. and Mookerjee, J.) MlBNAPUR Zemin- 
DARY CO. v. The secretary of state. 

14 Gal. 882=40 I.G. 95 = 21 O W N. 884. 

— -0. 7, R 11— Limitation—Bar. 

It ttom the allegations in the plaint, the suit 

appears to be barred by any law, the proper 
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oourse is to rejeot the plaint under R. ll (d) 
and not to dismiss the suit. ( Ohatterjee and ■ 
Richardson, JJ.) PRAN KRISHNA SAHA V, 
KRIPA Nath. 21 O.W.N. 209=88 1 0. 76= 

29 G L J. 17, 

-— 0. 7, R. 11 —Limitation—Applicabi¬ 
lity of. 

0. 7, R. II (d) does not apply when there is no 
statement in the plaint, suggesting the suit to 
be barred. (Coxe and Beochcroft, JJ.) RATAN- 
CHAND DHARAMCHAND V. SECRETARY OF 

STATE. 27 1.0. 232 = 18 G.W.N. 1840- 

-0, 7, R. 11—Cause ol action arising 

after plaint filed—Suit should not be rejected. 

Where in a suit for money, the real oause of 
aotion arose only after the institution of the 
suit, the oourt should not rejeot the plaint and 
drive the plaintiff to filing a fresh suit but pass 
a deoree there itself. <Martineau and Zafar 
Ali, JJ.) Kanshi Ram v. Jaimal bingh. 

6 Lah. L.J. 81 = 76 I.G. 862 = 1928 Lah. 990, 

-0. 7, R. 11 and 0. 48,i R. 1 (a)— 

Appeal—Rejection of plaint—Older appealable 
—Revision. 

An order of rejeotion under 0. 7, R. 11 (b) of 
a plaint, is appealable and a revision is there¬ 
fore inoompetent. (Johnstone and Shadi Lai, 

JJ.) Sada Kuar v. bota Singh. . 

80 P R. 1914 = 26B P,L.R. 1914 = 
23 I.G. 868=187 P.W.R 1914, 

-0. 7, R. 11—Court-fee—Deficiency. 

When defioienoy in Court fee is not made up 
within the time allowed, the plaint must be 
rejeoted. The suit ought not to be dismissed. 
(Kensington and Beadon, JJ.) NAN>KCHAND 
V. JlWAN MAL. 35 P R. 1914 = 

23 I.G. 433=237 P.L.R. 1914. 

—-0.7, R. 11— Valuation—Improper- 

Valuation of suit — Procedure. 

A Court ought not to dismiss a suit for 
improper valuation but should allow time to 
pay up the defioienoy, if any, and present it to 
the proper Court. (Kensington and Chevis, JJ.) 
Wasawa Ram v. Bahadur Chand. 

28 I.G. 24 = 194 P.L R. 1914. 

- 0,7, Rr. 11 and 12— Misjoinder of 

parties and causes of action—Rejection of plaint. 

When there is oonfusion of non-joinder and 
misjoinder of parties, the mere faot that there' 
is a misjoinder of parties and of oauses of 
aotion or non-joinder of parties, does not 
justify a Court in rejeoting the plaint. ( Shah 
Din and Chevis, JJ.) Shahab-UD DIN v. 
ANJUMAN'I-NAUMANIA. 248 P.W.R. 1911 = 

10 I.G. 212 = 132 P.L.R. 1911, 

-0. 7, R. 11—Valuation—Undervalua¬ 
tion—Dismissal. 

The proper oourse in a suit with an under¬ 
valuation is not to dismiss the suit but ta 
return the plaint to be re-presented to the Court 
of oompetent jurisdiction when the proper 
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valuation necessitates a change of forum, 
<Sada9iua Iyer and Spencer, JJ,) NARAYANI 

.ammal v. Secretary op State, 

41 1 . 0 . 167 . 

-0. 7, R. li—Court-fee—Pauper appeal. 

The memorandum of appeal aooompauyiog 
au application to appeal, as a pauper whioh is 
dismissed, oan be validated with effeot from the 
date of presentation, by the supply of the 
requisite stamp within a time fixed by the 
court with reference to the rule. (Oldfield and 
Sadasiva Aiyar, JJ.) Nellavadivo Ammal 
V. SUBBAMANIA PlLLAI. 40 Mad. 687 = 

38 1.0. 617 = 31 M.L.J. 269. 


->—0. 7, R 11 —Rejection ol plaint—Once 

admitted. 

If onoe a Court has admitted and registered a 
plaint, it cannot subsequently be rejected and a 
Court may be deemed to have extended the 
time fired for payment of deficient Court-fee 
when it accepts them on that date. ( Spenoer and 
Seshagiri Iyer. JJ) Maria Thangathammal 
V. IRAVATHESWARA IYER. 28 I 0. 604 = 

(1919) M.W.N. 228. 

0. 7, R. 11—Cause of action—Unjust 
decree how set aside. 

Where the plaint was based on allegations 
whioh contained no cause of action, it would 
be rejeoted and the plaintiff could set aside any 
deoree that might have been passed against bim 
on those allegations only by appeal or revision. 
(Saiasiua Iyer and Spencer. JJ.) Palaku- 
NATH KANNAMBOTH NULUCHI NaIR v. 

Manmathanath Kota Vaohalil. 

21 1.0. 939 = (1913) M.W.N. 980. 

7, R. 11 —Court-fee—Unstamped 
ptaint, if entertainable. 

A Court has jurisdiction to entertain a plaint 
though it is unstamped. (White, C.J. and 
Sankaran Nair, J.) A.JABA Nates* Pandara 
BANNADI v. RAMA LlNGAM PlLLAI. 

20 1.0. 767 = 24 M.L.J. 698. 


" ■ 0- 7, R. tt--Dismissal of suit — Amend¬ 

ment—Suit for dissolution of partnership- 
Allegations in plaint—Rejection of plaint — 
Amendment, 

In a suit for dissolution of partnership and 
for aooounts plaintiff stated in the plaint that 
defendants were liable to submit aooount in 
respeot of ail profits realizsd by the firm up to 
that date and thereafter till the partnership, 
wa9 dissolved, Held, that even though there 
was no distinct prayer to dissolve the partner¬ 
ship, yet it was implied and the Court instead 
of dismissing the suit should return the plaint 
for amendment. ( Sundara Iyer and Sadasiva 
Iyer, JJ.) Drakshabapa Appalaswami v. 
a.C. La Rive. 16 i q ggg t 


■0.7, R. It — Valuation—Over-val 
lion —Bona fide belief. 

If a olaim is advanoed bona fide the faot fcl 
*he claim would lie only with regard to 
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of the properties of a value below the jurisdic¬ 
tion of the oourt iu whioh the suit is instituted, 
will not justify the Subordinate Judge in reject¬ 
ing the plaint. (Sankaran Nair, J.) Manga- 

LASHERI ILLATH KBISHNAN V. KESAVAN. 

16 1.0. 612 = 11912) M.W.N. 88. 

-0. 7, R. 11 —Rejection of plaint— 

Powers of appellate Court. 

An appellate oourt has the same powers o 
rejecting a plaint under O. 7, R. 11 of the 
O.P.O. as the oourt of first instanoe. It is the 
duty of the plaintiff to show in his plaint the 
grounds on whioh he olaims exemption from 
limitation in respeot of a olaim whioh is prima 
facie barred by limitation. If he fails to do so 
the appellate Court is not bound to give an op¬ 
portunity to specify those grounds. (Kotwal, 
A.J.C.) VITHOBA YaDEO V. BURYABHAN. 

60 1 C. 594 (1) = 1924 Nag. 80. 

— — 0. 7, Rr. 11 and 13—Res judicata— 
Order of rejection of plaint. 

Where a plaint was rejeoted by the Appellate 
Court for want of cause of action after the suit 
was deoreed on the finding that a oertain razi • 
namah entitled the plaintiff to contribution, a 
seoond suit for contribution is barred. 
(Macnair, A.J.C.) Govind SINGH v. Mun- 
GHAJI. 87 1.0. 684. 

-“0. 7, R. 11 and 0. 9, R. 9— Rejection 

of plaint—Non-payment of Court-fee—Appli¬ 
cation for restoration does not lie. 

Where a plaint has been rejeoted by a Court 
for non-payment of Court-fees and the order 
has been signed by the Court, the order operates 
as a deoree and the oourt has no power to restore 
the suit under O. 9, R. 9, 0. P. Code or under 
its inherent powers under S. 151, C. P. Code. 
The proper remedy of the plaintiff is by a way 
of an application for review under O. 47, R. 11 
ofC. P. Code. (Das and Kulwant Sahay, JJ.) 

RAMESHWARDBARI 8INGH V. 8ADHU 8ARAN 
SINGH. 2 Pat 804 = 4 Pat. L.T. 261 = 

72 I C. 629 = 1923 P. 384. 

“?• 7* 11 —Insufficient stamp—Time 

must be given to make good deficiency, 

In the oase of a plaint insufficiently stamped, 
the Court is bound uoder O. 7, R. 11, to give 
the plaintiff time to make good the deficiency 
although it is found that the plaint had been 
deliberately filed on an insufficient Court-fee. 
(Coutts and Macphersan JJ.) DEONATH BaHAI 
v. Kadha Kant Prasad. 8 P.L.T. 142= 

1922 P. 96 (1). 

I - ; 0- 7, R. 11— Court-fee—Deficiency i n 

Failure to make up—Dismissal of suit— 
Court Fees Act, 8. 10. 

Where a Oourt finds defioifc in Court-fee, piff. 
should be ordered to make it up and on his 
failure to do so, his suit should be dismissed. 
(Mullick and Adami, JJ.) Brij Krishna Das 
V. MUBLI RAI. 

88 1.0. 816=4 Pal. L.J. 708. 
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-0. 7, R. 11 and 0. 17, R 8 -Deftct- 

Return for amendmsnf — C. P, Code, 8 . 161. 

A Court oannot either dismiss a suit or rejeot 
a plaint merely beoause the plaint is defeotive 
in that, it does not oomply with a provision of 
law. It should give plff. an opportunity to oure 
thedefeotand on his failure to do so, may 
prooeed to deoide the suit forthwith and dismiss 
it under 0. 17, R. 8, or may rejeot the plaint 
under its ample powers. {Das, J-> MAHARAJA 

Sir rameswab sinqh Bahadur v. sada- 

NANDA JHA. 1 Pat. L T. 188 = 88 1.0. 445 = 

2U P.L.R. (Pat.) 29. 

-0. 7, R. 11 and 0. 17, R. 3 —Rejection 

of plaint—Suit under S. 148 (6) of the B T. 
Act-Plaint defective— Dismissal of su’t without 
giving lease to amend plaint—Interference— 

. Revision. 

Where tho lower court dismissed plff.’s suit 
as oontravening S. 148 (6) (3) of the B.T. Aot 
and refused opportunity to the plaintiff to 
amend the plaint, explaining the alterations in 
the area and jama as reoorded in the Reoord of 
Rights, held, the oourt had no jurisdiction to 
dismiss the suit, without first asking plff. to 
amend the plaint within a time fixed by the 
oourt and on plaintiff s failure to oomply with 
the order, the oourt would decide the suit 
forthwith or dismiss it under O. 17, R. 3. The 
High Oourt set aside the ord6r in revision. 

{Das, J.) Maharaja Sir Rameshwar Singh 

B IHADUR V. SADANAND JHA. 

1 Pat. L.T. 188 = 35 1 0. 445 = 
2 U.P.L R. (Pat.) 29, 

-0. 7, R. 11— Defective—Pleadings— 

Dismissal of suit. 

When both the plaint and the written state¬ 
ment are defeotive, the Court may either return 
th8 plaint for presentation or it may call upon 
the parties and examine them ; but should not 
dismiss the suit. (Afoore, J.) MG. LuGAIR v. 
Venkatachellam Chetty. 10 1 0.922 = 

4 Bor. L T. 118. 

-—0, 7, R. 11 (c) and S. 149 — Court fee 

— Plaint insufficiently stamped— Duty of Court. 

A Court should not rejeot a plaint under 0 7, 
R. 11, C.P.C., unless and until it has given the 
plff. an opportunity to supply the defioient 
Court.fee within a time fired for the purpose 
and the latter has failed to comply. The Court 
is bound to grant time for affixing the proper 
Court-fee. The rule laid down in 0. 7, R. 11 
which deals specifically with plaints i6 not 
oontrolled by 8. 149. C.P.C., relating generally 
to all doouments. 3 P.R. 1893, Foil. {Scott 
Smith and Shadi Lai, JJ ) Jiwan Dass v. 
Khushabi Ram. 27 P L R. 1917 = 

89 l.C. 786=29 P.W.R. 1917. 

“-0, 7, R. 14— Documents not filed in 

list—Refreshing memory of witness. 

Where the question at issue was the date of 
birth of the plff,, it is oompetent to a witness 
for the purpose of refreshing his memory to 
xefer to horosoope made at the time although 

Vol. 11-12 
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the dooument has not been inoluded in the 
list of dooumentB under O. 7, R. 14. {Lord 
Phillimore.) BANWARI Lal v. Mabesh. 

41 All. 68 = 21 0.0. 828 = 
23 C.W.N. 877 = 8 0 L J. 188 = 
(1918) M.W.N. 490 = 49 1.0 840 = 

43 I.A. 284 (P.O.). 

-0 7, R. 14— Document sued on—To be 

produced with plaint. 

A plaintiff oannot be allowed to put forward 
a9 oreating rights a dooument on whioh be has 
not in terms sued and which he has not filed 
along with the plaint. If the dooument is filed 
subsequently, it can only be treated as evidence. 
{Sir Lawrence Jenkins.) Sulaiman v. Biya- 
THUMMA. 32ML.J. 137 = 

(1917) M.W.N. 218 = 1 Pat. L W. 210 = 
21 M.L.T. 210=23 C L.J. 273 = 
21 C.W.N. 533 = 39 1 C. 243 = 
19 Bom. L.R. 394 (P.O.). 

-0, 7, Rp. 14 and 18 — Late production 

— Court's discretion to refuse documents. 

Doouments relied on by the plaintifl must be 
filed with the plaint, aud the Court is justified 
in the exeroise of its discretion to disallow a 
late production of such documents. ( Mcleod, 
C.J. and Beaton, J.) Gangadhar Mahadeo 
Mirashi v. Krisrnaji Visbram Nad- 
KARNI. 22 Bora. L.R. 819 = 37 I C. 398 = 

44 B. 623. 

-0. 7, R. 14 and 0. 13, Rr 1 and 2— 

Appellate Court—Discretion of Court—Inter¬ 
ference. 

Doouments relied on, but not produced at 
the first heairog of the suit, oan be rejeoted 
by the Court, in its discretion, with the 
exeroise of which, an Appellate Court will not 
interfere unless satisfied that it has been 
improperly or oaprioiously exercised. ( Chitty , 
and Richardson, JJ.) MADHU SUDAN 
Singha v. Kali Charan Sihgha. 

48 I G 246=27 G.L J. 119. 

—~~ — 0. 7. Rp. 11 and 18—Document in 
existence af the dale of suit but not produced 
within time—Rejelion of. 

Where there is no doubt that the document 
was in existence at the date of the institution 
of the suit, rojeotion of it, beoause it was 
not filed with the plaint as required by 0. 7, 
R. 14, C. P. C., is not a proper or judioial 
exeroise cf (he discretion conferred by 0. 7, 
R. 18. 13 C.W.N. 797 and 8 Bom. 377. Foil. 
(Richardson and Beachcroft, JJ.) JOOENDRA 

Kumar Ghose v. ananda Chandra 
Mozumdab. 44 l.C. 21. 

-— 0. 7, Rr. 14, 17 and 18 -Duty of 

plaintiff to produce accounts and other documents 
relied on. 

Under 0. 7, Rr. 14, 17 and 18, C.P.C., it is 
inoumbent on a plff, to produoe in Court, the 
aooounts or other doouments on whioh he bases 
his olaim when the plaint is filed. If he intends 
to rely upon any other doouments a9 a pieoe of 
evidenoe in the oase, he is bound to produoe 
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them at the first hearing as is required by 0.14 
Rr. 1 and 2, C.P.C. ( Rattigan, C.J. and Abdul 
Raoof, J.) ram Singh v. Ram Ohand. 

1 Lah. 6 = 6 P.W.R. 1920 = 97 I.C. 189 = 

19 P.LR. 1920. 

— -0. 7, R. 14— Document in possession of 

third parly—Whether it can be produced in 
course of trial. 

Though as a rule all doouments that a plfi. 
seeks to rely on, should be produced at the open¬ 
ing of the suit, plfi. can produce in the course of 
the trial a dooument in the possession of a 
third party and called for in order to rebut a 
plea raised by the defendant. (Rattigan, J.) 
GAPPAMAL V, PlABI LAL. 32 1.0. 619 = 

38 P.W R. 1916. 

-0. 7, R. 14— Document filed by party 

— Evidence. 

A party filing a document either with the 
plaint or written statement, with the intention 
of relying upon it, oannot bo permitted to resile 
from it unless it is proved that it was filed on 
aocount of some bona fide mistake and that he 
did not intend to use it, 29 All. 184 (P.O.), Ref. 
to. ( Kendal , A.J.O.) 8HEO DAT SINGH V. 
SIDHAN KUNWAR. 26 1.0. 903 = 17 OC. 327. 

- 0.7, Rr. 14 and 18 (2)— Documents 

produced by plaintiff in answer to case set up by 
defendants—No necessity for filing before first 
hearing. 

Where the plaintiff produoes certain docu¬ 
ments in rebuttal of a case set up by the defts. 
he neeed not enter them in the list prescribed by 
O. 7. R. 14, C. P. Code, nor need he file them 
before the first hearing under O. 7, R. 18 (2), 
C. P. C. Where the trial court refused to admit 
certain receipts tendered in evidence to prove 
the plaintiff's parentage which was denied by 
the defendant, on the ground they were not filed 
under O. 7, R. 18 (2), C. P. Code. Held the trial 
court was wrong in its procedure and it should 
have allowed the plaintiffs to prove the doou¬ 
ments at the trial. [Miller, C.J. and Mullick, 

J.) Manbodh Missir v. bhairo Missis. 

4 U P.L R. (Pat.) 97 = 4 Pat L.T. 322 = 

(1922) Pat. 300 = 1922 P. 569. 

-0. 7, R, 14— Document not filed in 

Court when may be allowed to be used. 

Where it is made olear to the Court, that 
though a dooument is not filed or entered in 
the list along with the plaint, the dooument 
oannot be said to bo fabricated on the face of it 
there is do reason why the party should not 
be allowed to use it in Court. ( Jwala Prasad, 
J.) 8UKAN SHAHU V. JHORI MAHTO. 

60 I.C. 372. 

-0. 7, Rp. 14 (2) and 18 (1)— Plaintiff 

need noi list document which he does not know. 

A plaintiff need not list any dooument in his 
plaint unless he knows of the existence of the 
doonment when be files the plaint. (Drake- 

Brookman, J,0.) Lahanu t>. Motiram, 

63 I Q. 968. 


> G. P. CODE (Y of 1908), 0. 7, R. 18. 

-0. 7, R. 16— Suit on lost hundi. 

Under O. 7, R. 16, C. P. Code, a plaintiff,, 
founding his suit on a lost hundi must furnish 
security against possible olaims. (Shah Din 
! and Chevis, J.) Durga Das v. Kanshi RAM* 

166 P.L.R. 1912 = 16 I.C. 769=* 

273 P.W.R. 1912. 

I 

- 0. 7, R. 16— Suit on pro-note—Note 

not returned to defendant—Security. 

Where the promissory note sued on, is not 
returned to the defendant, the deft, may beoome 
liable to third persons who may beoome holders- 
of the note in due oourse and Courts oan obtain 
proper security from the plaintiff before award¬ 
ing him the amount found due from the defen¬ 
dant. ( Sadasiva Aiyar and Spencer, JJ*) 

1 DUGGEMPUDI NAGAMMA V. TlRUMALAREDDI 
PEDA VENKATAREDD1. 

89 1.0. 363 = 12 L.W. 117. 

- 0. 7, R. 18— Documents not produced 

with plaint—Admission in evidence at later 
, stage — Effect—Appellate Court . 

Where iQ a suit on mortgage, the original 
mortgage deed was not produced with the- 
plaint but was later on produoed at the time 
of the written statement and the Court after 
! showing the deed to the deft, admitted it 
in evidenoe ; held , that the Court must be taken' 
to have granted leave to the admission of the 
i dooument within O. 7, R. 18, 0, P. C. The 
Appellate Court should not reverse the order of 
the lower Court admitting it in evidenoe when 
the defendant was taken by surprise. (Knot 
and Rafique, JJ.) Musammat HAJI BEGaM 
' v. Jawahir Singh. 

20 1.0. 331 = 11 A.L.J. B87. 

- 0. 7, R 18— Certified copies of public 

documents may be received, though not produced 
with plaint, 

The C.P. Code, no doubt, oompels the parties 
to produoe all the documentary evidence in 
their possession or power on whioh they intend 
j to rely at the first hearing of the suit. The 
rule was enaoted to prevent fraud by the late 
production of su6pioious documents and do sus¬ 
picion oan attach to certified oopiea of publio 
doouments aud euoh doouments may be reoeived 
in evidenoe though they have not been produoed- 
at the first bearing. (Das and Adami, JJ.) 

, Dwarka Prasad v. Jai Borham. 

67 I.C. 686 = 1922 P. 322. 

, — - -0. 7, R. 18 (2 )—Documents filed by 

. plaintiff—Cross-examination of h\s own witness¬ 
es. 

Doouments containing depositionof witnesses 
in a suit relevant to the subjeot-matter o! the 
subsequent suit, were tendered by the plaintiff- 
after the filing of the plaint, but before any of 
the witnesses were examined ; held, plaintiff- 
was entitled to oross-examine witnesses whioh 
may have been oited on his behalf. “ Defend¬ 
ant’s witnesses*’ in O. 7, R. 19 (2), C. P. °**- 
inoludes witnesses who have turned hostile to 
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the plaintiff and may be treated as the adver¬ 
sary’s witnesses. ( Mittra, A.J.C.) SHANKAR 
v, GOVINDA. 611.G. 811. 

-0. 8, R. 1 —IPrtMtn statement by 

accused. 

The praotioe of filing written statements on 
behalf of persons aooused of oriminal offen¬ 
ces, is improper. (Chilly and Richardson, JJ ) 
Deputy Legal Remembrancer v Matuk- 
DARI SINGH. 32 I. C. 187 = 17 Or. L.J. 9 = 

20 G.W.N. 128. 

-— 0 . R r , 2 and 4 — Defence to be 

specific. 

It is the duty of defendants to partioularise 
in their defence all points either of law or faot 
whioh they desire to take. Evasive denials are 
depreciated and the points of defence must be 
stated specifically and dearly. (Ghose and 
Panton, JJ.) 8arifun Mandalin v. Fera- 
DOUL Khatun. 76 I.C. 603 = 1923 Cal 878. 

-0 8, R 2 —Limitation under special 

law cannot be allowed to be raised in appeal . 

A point of limitation under the provisions of 
Boh. Ill, Art. 2 of the Bengal Tenanoy Aot 
cannot be allowed to be raised for the first time 
in appeal as the determination of that question 
depends upon the fact as to when servioe of 
notioe of deposit was made on the landlord. 
0. 8, R. 2 requires the defendant to raise a 
question of special limitation (Ghost, J.) 
SHEIKH HaJI SaDAK ALI KHAN V. JANAKI- 
NATH 8INGHA ROY. 69 I C 194. 

- 0. 8, R. 2 —Limitation should be 

specifically pleaded, 

Limitation, where it is sought to be relied 
od, should be specifically pleaded, particularly 
where the bar is alleged to be under some 
special Law. Points of limitation should not 
be deoided against the parties unless attention 
of the parties had been drawn thereto and 
opportunity given them to meet it on evidenoe. 
An issue ought to be framed if necessary 
( Woodroffe and Cuming, JJ.) SECY. OF Btate 

t>. ananda Mohan Roy. 

66 10. 287 = 84 O.L.J. 205 

- 0. 8, R, 2-r-Question o\ limitation 

cannot be raised in appeal 

A question of limitation oannot be raised 
for the first time in appeal. It must be raised 
by the defendant in his pleading according to 
O. 8, R. 2. (Mookerji, A.O.J. and Fletcher, J.) 

Bhushan Chandra Pal v. Narendra 
NathKOER. 60 1 0. 280 = 32 0 L.J. 280. 

--—0. 8, R. 2 — 8pecial limitation — 

Appellate Court—Duty of. 

The plea of bar by limitation under a speoial 
Aot must be specially pleaded and if the faots 
in support thereof are not apparent on the faoe 
of the reoord, the appellate Oonrt oannot make 
an enquiry whether on oertain fads, he had 


G. P. CODE (Y of 1908), 0. 8, R. 9. 

fouud the suit is barred by limitation. 20 1.0. 
360. Relon. (Fletcher and Huda, JJ.) KEDAR 
Nath Mondal v. moesh Chandra Khan. 

46 I.G. 787 = 28 G.L J. 216. 

—-0. 8, R. 2—Bona fide purchase without 

notice—Defendant, when can avail himself of 
the plea. 

A defendant, to avail himself of the defenoe 
of want of notioe, ought to plead in his written 
statement that he is a purchaser for value 
without notioe. The onus of proving it lies on 
him. (Mooktrjee and Beachcrofl, JJ.) AKSHOY 

Kumar Banerjee v, Corporation of 

nATiPriTTA 

42 Gal. 628 = 19 G.W.N, 87 = 27 1.0. 261 = 

21 C.L J. 177. 

-0. 8, R. 2 and 0. 41, R. 2—New 

plea— Res judioata. 

A plea of res judicata not taken at the time 
of trial is not suoh a matter as oould show that 
a plaintiff’s suit was not maintainable under 
0 8, R. 2, 0. P. C. and oan be raised in appeal 
with the leave of the Court under 0. 41. R. 2. 
(Holmwood and Carnduff , JJ.) KlSHEN 
Dayal Gir v. Mahomed amirul Hussain. 

26 I 0. 678 = 19 G.W.N 942. 

-0. 8, Rr. 2 and 5— Pleadings—Issues. 

Whether a matter is open upon the proceed¬ 
ings, sufficiently to give the Court the right to 
form a judgment, depends upon the allegations 
and form of the pleadings. The Courts must 
look not to the mere wordings of the plaint but 
to the issues settled and the manner of the 
treatment in the lower Courts. (Oldfield and 
Tyabji, JJ.) AZHIMaNILA Veettil KANNU 
Pill\i v Kayinari Gopalan N-ir 

26 1.0. 837 = (1914) M.W N. 883. 

--0. 8, R. 2— Confession and avoidance 

—Plea of, 

A defence cf confession and avoidanoe oan 
be regarded to have been raistd only wben the 
defendant completely admits the bat-is ol the 
plaintifi’9 olaim but seeks to avoid the efloot of 
that admission hy pleading performance, fraud, 
relpa^e 1'mitatioD, eto. (Drake-Brockman, J.O.) 
EKOJI Kunbi v. AKAJI KUNBI 64 10. 131, 

-0. 8. R. 2.— Want of legal necessity— 

Plea cannot be raised lor first lime in appeal. 

Where a mortgage by the manager of a Hindi) 
family is disputed on the ground that there was 
no necessity for a particular rate of interest, 
the plea cannot be raised for the first time in 
appeal. (Miller 0 J. and Adami, J.) AITHAN 
GOPE V. KHAKHAIGAHU. 

3 Pat L.T. 867 = 67 1.0. 790 = 1 Pat. 612 = 

1922 P. 386, 

-0. 8, R. 2—Pleadings—Broad issue— 

Death-bed gift—Undue influence. 

Where the broad issue raised by the Court in 
a suit for possession on the basis of a gift when 
the defenoe was that the gift was invalid as a 
death-bed gift, eto., there would be nothing in¬ 
consistent if the Appellate Court, while going in 
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to the question whether the gift was not a death¬ 
bed gift, went into the question if the gift was 
made under undue influence. (Eales, J. C.) 
UTHONDAYA v. NGaNI. 

18 I 0. 388 = (1912) 1 U B.R. 141. 

-0. 8, R. 3— Suit on mortgage—Deft. 

putting plaintiff to proof—Effect.. 

If a defendant puts plaintiff to a proof of 
mortgaged deed set up by him, defendant must 
be taken to put plaintiff, to proof of its execu¬ 
tion, including its sigoing and attestation. 

(Ashworth , A J C.) 8HEIKH MUHAMMAD 

Ibrahim v. Ali Nabi. 34 I G. 107 = 

6 0. L. J. 600. 

-O 8, R. 8— Fraud, ete , not set up— 

Absence of issue — Court's powers. 

Where the defendants admitted execution of 
a dooumant but did not plead fraud or undue 
influence and no issue was raised regarding the 
same, it is not open to oourts to find that the 
defendants were not aware of the contents of the 
document. {Mullick and 4ffcinson, JJ.) 8AD- 
ANAND TEWARI V. DEB NATH MANJHI- 

(1922) Pat 194 = 1922 P. 184. 

-0. 8, R. 3— Specific denial—Practice. 

In the absence of speoifio denial, a dooument 
relied on by a patty must be accepted as ad¬ 
mitted between the parties, and therefore need 
not be proved. (Batchelor, A.O.J and Shah, J.) 
LAKSMINARAYAN V. CaiMNIRAM. 

41 Bora. 89 = 88 I 0. 14 = 18 Bora. L.R. 946. 

- 0. 8, R. 5 — Pleadings—Admissions — 

Practice. 

Absenoo of a specific denial in the written 
statement about the plaintiff’s title to the suit 
property would not justify a Court in inferring 
that the deft.’a ailenoe in the written statement 
amounted to a oonstruotive admission of the 
title, in view of the fact, that the standard of 
pleadings in India is not very high. (Fletcher 

and Huda, JJ.) Naga Mia v. abdul Ka- 
DAR. 49 1.0,878. 

-0. 8, R. 9— Pleading in mofussil— 

Construction. 

In spite of O. 8, R. 5 written statements 
in the mofusail are not given th9 strict construc¬ 
tion that is placed upon pleadings in Eogland 
or in the original aide of the High Court. 
• (Fletcher and Smither, JJ.) ABDUL GHAFUR 
Molla v. Gholam Rahaman Naskar, 

39 1.0 460. 

-0. 8, R, 3 — Dispensation with evidence. 

Neither the principle of admission by non- 
traverse under O. 8, R. 5, nor a verfisd plaint 
being itself legal evidence ia a sufficient ground 
for a Court tc dispense with evidence in any suit 
except in a suit on Negotiable Instrument 
under 0. 87, R. 2, C.P.O. O 8, R. 5 is limited 
in its application to oases where there is in fact 
a pleading before the Court. (Sanderson, O.J., 
Woodroffe and Mookerjee, JJ.) J. B. Ross p. 
'O. R. 8CRIVEN. 20 Q.W.N. 1192 = 

84 1.0. 233 = 48 0. 1001. 
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- 0. 8, R. 3— Cause of action—Admis • 

sum of title. 

Non-denial by the defendant in written state¬ 
ment of plaintiff's title to land of whioh plaintiff 
had sued for recovery, does not show that the 
plaintiff had no oause of action, especially when 
there was no admission of plaintiff’s title at 
any time prior to suit. (N.R. Chatterjea and 
Newbould , JJ.) GANGA DAS 8IL V • SECRE¬ 
TARY OF 8TATE. 32 1.0. 792 = 20 C.W.N. 636. 

- 0. 8, R. 8— Wo denial in written stale • 

ment—Appellate Court, if can deal with point— 
Amendment of plaint. 

An Appellate Court may go into an issue 
framed by the lower Court, despite anything 
that may or may not appear in the written 
statement. (Jenkins, O.J., and Mookerjee , J.) 
Satves Chandra Sarkar v, manomohini 
DASI. 29 1.0. 367 = 19 C L.J, 818. 

--— 0. 8, R, 9 -Discretion when to be used 

— Admission made collusively or to evade a rule 
of public policy. 

The discretion under this rule, should be ex¬ 
ercised by the lower Court where it suspects an 
admission, made collusively or to avoid a rule 
of public policy. An allegation of fact in a 
plaint not specifically denied, must be deemed 
to have been admitted and the Appellate Court 
would, in such oaee be using its discretion 
wrongly in requiring proof of tba admission. 
(Sadasiva Aiyar and Spencer , JJ.) VENKATA 
REDDI V. MUTHU PAMBULU NAIK. 

39 M L.J. 483 = 60 I.C. 334 = 
1920 M.W.N. 512 = 881 G 801 = 

28 M.L.T. 213. 

-- 0. 8, R. 8 —Minor defendant—Allega¬ 
tion of proper execution of mortgage by plaint 
not denied—Issue not raised at the trial nor 
evidence adduced—Decree on mortgage— Omis¬ 
sion to raise issues on question of fa t. 

The scope of O. 8, R. 5 is only this, that the 
omission to deny aa allegation of faot in the 
plaint is not to be taken as an admission in the 
case of minor defendants and tho rule has 
nothing to do with the oonduot of the suit 
afterwards. In a suit on a mortgage against 
minor defendants, the return statement did not 
deny the allegations in the plaint as to the 
proper exeoution’.of the mortgage. Defendants 
neither a?ked for an issue not let in evidenoe on 
the question but tho whole trial prooeeded only 
on the issues 3 b the limitation and res judicata 
Held, there was the plea as to want of proper 
execution at the trial and that it was not 
incumbent on the Court to require proof of 
execution of the mortgage from the plaintiff. 26 
Bom. 380, Diat, 7 M.L.T. 106, Ref. (Abdur 
Rahim and Bakewell, JJ.) NAGAPPA v, 
8IDALINGAPPA. 47 I.G. 389 = 33 M.L J. 872. 

;—0. 8, R. 9— Defendant ex parte— Proof 
of plaint allegations when necessary—Practise 

Uoder 0. 8, R. 5 where the defendant does 
not appear at all he must be taken to have ad¬ 
mitted all the allegations in the plaint. There¬ 
fore ordinarily in an ex parte oase no issuo 
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arises at all and there is nothing for the plaint- 
iff to prove. But by the proviso to 0. 8, R 5 
it is left to the disoretion of the Court to seleot 
some of the facts whioh under the rule itself 
must be regarded as admitted aod to say that 
the plaintiff must prove them in spite of the 
implied admission. The Courts do in practioe 
almost invariably, though often tacitly, direot 
that the main points alleged in the plaint are 
to be proved otherwise than by the implied 
admission of the defendants aod only the 
minor points are to be taken as proved by that 
admission. But when the Court accepts 
certain allegations in the plaint as proved by 
the implied admission of the defendant aod 
seleots others as requiring proof by the plaintiff 
it is bound to tell the plaintiff clearly what the 
points are that have been so selected and th6 
only way to do this is to state them as issues. 
In the majority of ex parte oases it is so clear 
to everybody what the points seleoted as re¬ 
quiring proof otherwise thau by the implied 
admission are that it is uoceoessary to state 
them at all, and this would seem to be the state 
of things (or whioh the last paragraph of rule 1 
of 0. 14 provides. But if there is any room 
for doubt about the matter, then the Court is 
bound to inform the plaintiff specifically whioh 
points he has to prove and whioh oan be taken 
as proved. (Batten. J.C. and Ballifax, A.J.C.) 
MT. BHURIBA v. ISHAK HUSSAIN. 

69 I.G. 619= 1923 Nag. 83. 

-0. B, R. 9— Allegations in plaint not 

denied in written statement, 

I( an allegation in a plaint is not deuied 
specifically or by neoeasary implication it must 
be deemed as admitted and the plaintiff may 
not prove it by evidence unless required by the 
Court to do so. (Jivala Prasad, J .> Bakal- 
BATTI MlSRAIN V. MUNSHI MANDAB. 

49 I.G. 733. 

—--0. 8, R fl— Notiei—Not denied i n 

written statement . 

Where the original plaint contained no 
statement, that the requirements as to notice 
had been complied with, but this defect had 
been remedied by putting in an amended plaint 
before the written statement was filed. Held, 
the absence of a plea, denying notice amounted 
to admission. ( Twomey , J.) COMMISSIONER 

for fort of Rangoon d. Moola Dawood 
Sons and co. 9i.c. 470= 

4 Bur. L.T. 26. 

-0. 8, R. 6 —Counter-claim—Stranger 

to suit—No right to make — Costs. 

Even if the praotioe of making counter¬ 
claims is the same in India as in England, 
nobody who is not a party to the suit oan 
counter-claim costs allowed against a person 
making a oounterolaim without being a party 
to the suit. (Sir John Edge,) MAHNIT v . 
Hashim Ibrahim Miter. 38 ULJ. 863 = 
18 A.L.J. 335 = (1920) M.W.N. 319 = 
2 U P.L.R. (P.G.) 88 = 22 Bom. L.R. 881 = 

82 O.L.J. 214 = 85 I.C, 798 = 
27 M L.T. 190 (P.G), 
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-0. 8, R. 6— Damages— Servant leaving 

service without notice—Suit for salary. 

The plaintiff left his employment without 
notioa on the 4th April, 191G, and sued for 
salary for Maroh, 4 days of April and for May. 
The defendant, the employer olaimed to set-off 
the pav for April “ as damages in lieu of 
notioe.” Held, that the employer could not 
oounter-olaim to set off a month’s salary as 
damages in the same suit. (Banerji, J.) THE 

Victoria Mills Co., Ltd. t>. Brij Mohan 
Lal. 39 All. 362 = 38 1.0. 206 = 

13 A L J. 262. 

~Q. 8, R. 6 —Barred debt, set off—Pun¬ 
jab Loans Limitation Act—Money can be set-off 
tn suit in United Provinces. 

A defendant can set off agaiust the plaintiff’s 
demand any ascertained sum of money legally 
recoverable by him from the plaintiff. Money 
recoverable under the Punjab Aot can be eet-ofi 
in a suit in the United Provinces, though the 
olaim would be barred under the Limitation 
Aot. (Knox and Rafique, JJ.) BACHCHAN 
LAL v. BANARSJ das. 33 All. 238 = 

18 1.0.763 = 11 A.LJ. 144. 

-0. 8, R. 6—Set-off—Counter-claim — 

Distinction—Claim for unliquidated damages— 
Omission to plead—Amendment. 

Under O. 8, R. 6, O.P.O., it is not open to a 
defendant to claim a set-off in respeot of un¬ 
liquidated damages for alleged breaches of con¬ 
tracts. But the C. P. Code does not exolude 
what is oalled an equitable set-off provided the 
defendant’s cross demand arises out of the 
same transnotion as the plaintiff's olaim. 
2 M. H. C. R. 296, 303 foil. Under R. 118 of 
the Bom. High Court Rules a defendant may 
set up by way of set-off or oounter-olaim 
against the claims of the plaintiff’s any right 
or claim whether such set off or oounter-olaim 
sounds in damages or not. Nothing whioh was 
nob a good set off before the passing of the 
9aid rule oan be a good set-off under the said 
rule the set-off muet still be for an ascertained 
sum or it must ariso oub of the same transac¬ 
tion, as the plaintiff’s claim. A oounter- 
olaim, however, need not arise out of the 
same transaction, Bet-off is a ground of 
defenoe and it should be pleaded in the 
written statement. Counter-claim does 
not’afford any defenoe to the plfi-'s olaim: 
it is a weapon of offenoe whioh enables a defend¬ 
ant to enforoe a olaim against the plfi. as 
effectually as in an independent action. The 
above distinction between a set-off and oounter- 
olaim has an important bearing on the question 
of limitation, for if the statute of limitations is 
pleaded to a defence of set-off, the plaintiff, in 
order to establish his plea, must prove that the 
set off was barred when the plaintiff oommenoed 
hia aotion ;• it is not enough to prove that it 
was barred at the time when it was pleaded. 
In the case of a oounter-olaim, it is enough for 
the plaintiff to prove that the counter-olaim 
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waa barred when it was pleaded. WLaker v. 
Clemens, (1850) 15 Q B. 104 ; Me Gowan v. 
Middleton , (1888) 11 Q.B. 464 ; 7 A. 204. 
42 M. 873 Rel. ( Mulla , J.) Najan AHMED 
HAJlALIt* 8ALEMAHOMED Peermahomed. 

24 Bom. L.R. 993 = 1923 Bom 113. 

-0. 8, R. 6 —Set-off—Counter-claim- 

Equitable set off — Difference between— Suif 
dividend— Right to set off damages. 

A set-off and oounter-olaim are governed by 
rules or procedure, and a person can only plead 
by way of set-off or oounter-olaim that which is 
permitted by those rules. A set-off can be 
pleaded as a defence and oan only be raised 
where (he olaim to set-off one against the other 
whether by p!ff. or deft, exists in the 
same right. A set-off oan also bo the subject- 
matter o( a separate aotioo or a oounter-claim. 
In a suit by a share holder for reoovery of 
dividends declared by the oompaoy it is not open 
to the directors to olaim by way of set-off dam¬ 
ages due from plaintiff in respeot of alleged 
breaobes of oontraot, ( Macleod , C.J. andCoya- 
jee, J.) ViTHALDAS Gulabdas Seth v. 
The Hyderabad bpinning and Weaving 
CO., LTD. 47 Bom. 182 = 67 1.0 826 = 

24 Bom. L R. 328 = 1923 Bora 24. 

- 0 8, R. 6 —Different capacity - Claim 

on account—Defendant if entitled to set off 
wages due to him by plaintiff, 

Plff. sued deft, on a olaim on aooount. 
Deft, pleaded a set off to the extent of wages, 
due to him from plff. Distriot Judge dis¬ 
allowed the right to set-off. On appeal, 
held, that in regard to both of the claims, 
the oapaoity of the parties is not varied, 
that the oipaoity in both the oases is nothing 
but the personal oapaoity, the olaims being 
based on a money demand, and that under 0. 8, 
R. 6, it is competent to the defendant to urge 
by way of set-off, the olaim whioh he seeks so 
to urge. ( Batchelor, A.C.J and Shah, J.) RAG* 
hevendra Raoji v. Yalgurad Rama- 

OHANDRA. 

41 Bom. 183 = 89 I.G. 17 = 19 Bom. L.R. 67. 

-0. 8, R. 6 —Different capacity—Suit 

by Inamdar tor dues from different khatedar— 
8alary payable to Pujaris. 

In a suit by an inamdar for recovery of sums 
payable by a khatedar as inferior bolder the 
deft, cannot olaim to set-off the stipend 
payable by plaintiffs to the pujaris of a temple 
inolnding tbe deft, as, olaim for stipend was 
made in a different oapaoity from that of the 
khatedar. (Scntt, C J and Davar, J ) MADAVA 
RAO MORESWAR v. RAMAKALU GHADI- 
39 Bom. 131»27 1 0 380 = 16 Bom. L.R 746. 

- 0. 8, R. 6— -Scope of. 

O, 8, 0. P. 0. only provides for set off in suits 
for reoovery of money but makes no provision 
for oounter-olaim (Newbould and Cum ng JJ ) 
Gour Chandra Goswami n. The Chairman 

OF THE COMMISSIONER OF THE NABADWIP 

Municipality, Distriot Nadia. 

1929 Cal. 1 (1). 
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->0. 8, R r 6 —Barred debt—If can be 

pleaded as set-off . 

A olaim which, has beoome barred by limita¬ 
tion at tbe time of filing of the written state¬ 
ment in a suit, is not a debt legally recover¬ 
able by the deft, from plff. and oaonot there¬ 
fore, be allowed to be set-off (Chilty and 
Walmsley , JJ.) Kanailal Kundu v Nity 
Saran Mukerjee. 47 1 0 938. 

-0. 8, R. 6 —Barred debt—Equitable 

set-off—Right to. 

The right of set-off exists not only in oases 
of mutual debts and credits but also of oross- 
demands arising out of the same transaction. 
A time-barred debt may be claimed by way of 
equitable set-off. ( Chatterjee and Walmsley, 
JJ.) RAMDHARI SINGH V. PERMANUND 

21 I C. 716 = 19 C.W.N, 1183, 

-0. 8, R. 6 —Counter claim—Set off. 

H. right to set-off exists not only in oases of 
mutual oredits and debits but also where oross 
demands arise out of the same transaction or 
are so oonneoted in their nature and oiroum* 
stance as to make it inequitable that the plff. 
should reoover and the deft, should be driven 
to a oross suit. In a suit by principal against 
his agent’s surety for aooounts, the surety will 
be allowed credit for arrears of salary due to 
the agent on a settlement, of aooounts. (Moo- 
kerjee and Deachcrolt, JJ.) Kalanand 
Singh v. Sri Prasad Das. 17 c W.N. 1080 = 

19 I C. 901 = 19 C.L.J. 152. 

- - 0 8, R. 6 — Rent suit — Sums paid by 

patnidar—Patni Regulation (VIII of 1819 ) 

In a rent suit by a patnidar in <respeot of 
dar-patni the deft, oannot claim to set-off the 
amount of patni rent paid by him to avert a 
sale of the patni for arrears of rent, without 
rendering aooounts in order that it may be 
determined whether they had, by means of 
their possession, already realised the amount 
advanoed by them, t Mookerjee and Holmwood, 
JJ.I Kalanand Bingh v. Jarao Kumari. 

17 1.0. 238 = 17 C.L.J. 96. 

0* 8i R- 6 —Equitable set-off. 

O. 8, R. 6 applies only to a legal set-off and 
not to any other set-off that a party may 
equitably olaim. (Shadi Lai and Broadway , 

JJ.) Firm Shed Prasad Radha Kishen 
v. Indore Malwa United Mills. 

68 P.W R. 1917 = 89 I.G. 608 = 62 P R. 1917. 

“ 77 8 « R* 6— Ascertained sum—Suit by 

liquidator for money-Defendants having 
money in fixed deposit. 

In a suit by a liquidator against the debtor 
of a oompaoy who is not a member of the com* 
pany, the debtor oan plead by way of set-off an 
ascertained sum of money due from the 
oompauy and olaim, that only the balanae 
should be recovered from him. In order to find 
out where the amount due to the deft, was 
ascertained’' or not, the date to be taken into 
consideration is the date of the institution of 
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suit and not the date of the winding up. 
(Rattipsn and Shadi La\, JJ ) MEHAB 
Ohand v. amristab Bank. 

. 69 P.W.R 1919 = 89 P.L.R 1915 = 

28 I.C. 978 = 68 P R 1915. 

———0, 8, R. 6— Right to set-off. 

A olaim to set-off mutt be adjadioated 
aoootding to oommon eenee aud equity. 

- (Johnstone and Shadi Lc.1, JJ.) ABDUL ALI 
V. PUBAN MAL. 82 P.R. 1914 = 29 I.C. 860 = 

277 P.L.R. 1914. 

-0 8, F. 6 —Ascertained sum—Disput¬ 
ed transactions. 

A olaim by the deft, to set-off a oertain sum 
of money consisting of interest on oertain 
items at a rate fixed by the deft, and not 
admitted by the plff., is not a olaim relating to 
an “ ascertained sum of money legally recover¬ 
able” by the deft, from plff. within 0. 8, R. 6. 
(Johnstone and R atiigan, JJ.) Bidra Ban v. 
GANPAT RAI. 38 P.W.R. 1912 = 

14 1.0. 463 = 80 P.L.R. 1912. 

■ -0. 8, R. 6 —Court-fee—Partnership 

suit. 

In a partnership oase a deft, may get a 
deoree for whatever is found due to him with¬ 
out being oalled upon to pay the Court-fee on 
what be alleges himself entitled to. ( Ken¬ 
sington and Johnstone, JJ ) Bebagi Ram u. 
Raja RAM. 163 P.L.R. 1911 = 

10 1.0. 250 = 214 P.W.R. 1911. 

-0. 8. R. 6— Equitable set-off— Time- 

barred claim by a co parcener against joint 
'family cannot be set-off. 

When taking aocounts in a partition suit, 
a time-barred olaim by one oo-paroener 
against the joint family, oannot be allowed as 
equitable set-off. {Spencer and Ramesam, 
JJ.) 8UBRAYA BHANDABY V . JANARDANA 
Bhandary. 41 M L J. 870 = 

62 1.0. 852 = 14 L W. 934. 

-0. 8, R. 6 —Omission to plead set-off — 

Prior litigation—Efftcl of, 

In oase of legal set-off, deft, is not bound to 
put forward his oounter-olaim and a separate 
suit by him will lie. Yet if he did put forward 
euoh a oounter-olaim by way of legal set off 
and if the whole of that oounter-olaim, was 
-within the oompetenoe of the Court to deoide, 
he cannot afterwards sue for any portion of 
that olaim, if he did not get a decree for that 
portion in the fresh suit. An equitable set-off 
ought Always to be the basis of a oounter-olaim 
in the finfc suit itself- iSadasiva Aiyar and 
Bpenctr , JJ.) ameenammal ‘v. Menakshi. 

60 I 0. 226 = 12 L.W. 173 

-0 8. R. 6 —Set off — Duty of Court to 

. try the claim- 

The Court is bound to try a olaim to set off, 
which falls under 0. 8, R. 6. When under a 
partition, it was agreed that any member pay. 
Ing the whole debt was entitled to oontribntion 
-and such member did sue for contribution, 
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other members having some olaim on the mem¬ 
ber payiog the debt, oan set it ofl, if it other¬ 
wise satisfies the oonditinns of O. 8. R- 6. 
(Abdur Rahim, J.) SUBRAMANIA AIYAR u. 
DHARAMUMBAL AMMAL. .87 I C. 658 = 

12 L W. 88. 

-0. 8, R. 6, and 0. 20, R. 19 — Barred 

claim—Equitable set off—Conditions. 

In a suit by an agent against bis principal for 
aooounte.'the latter pleaded that if the accounts 
between the parties were looked into, a balanoe 
would be found to be due to him and prayed 
for a decree for the same. Defendant’s olaim 
against plaintifi was barred on the date on 
whioh he filed his written statement. Held, 
that though defendant’s olaim might be allowed 
to the extent of plaintiff's claim, and the latter's 
suit dismissed, defendant was not entitled to a 
deoree against plaintifi for any additional 
amount olaimed by him ; “ debt ” in 0 8, R. 6, 
O.P.C , means a present obligation to pay a 
liquidated sum of money and to oonstitute a 
debt, it is net sufficient that a sum of 
money be ultimately recoverable. Defendant's 
olaim was not a set-off under 0. 8. R. 6 and he 
was not entitled to a deoree under 0. 20, R. 19. 
An equitable set off whioh is barred by limita¬ 
tion cannot be allowed. 2? Mad. 139 ; 28 M. 
L.J. 294 ; 39 Mad. 939, Rel. (Phillips and 
Baktwell, JJ.) NARASIMBA RAO v. SRI RAJA 

Srinivasa Jaganatb Rao Bahadur. 

42 Mad 878 = 37 M.L J, 193 = 
58 I.C. 234 = 10 L W. 188 = 
(1919) M.W.N. 828 = 26 M.L.T 278. 

-0. 8, R. 6 —Barred cebt. 

A barred debt oannot be set off either under 
O. 8, R. 6 or as equitable set ofl. ( Sadasiva 
Aiyar and Phillips, J J.) VELLAYAPPA MOO- 
than v. Krishna Moothan. 

44 1 0. 428 = 34 M.L J 32. 

-0. 6, R 6 —Equitable set off—Meaning 

of. 

The dootrine that there is a right to equit¬ 
able set-off is well-founded but has always been 
oonfined to unascertained sums arising out of 
the same transaotion No set-off whioh is not 
oovered by the provisions of 0 8, R. 6 oan be 
pleaded in suits, but it is permissible to plead 
an equitable set-off where it is oonfined to 
unascertained sums and arises out of the 6ame 
transaotion. (Ayling and Napier, JJ.) SUBRA¬ 
MANIA AIYAR v. SUBRAMANIA PATTAR. 

40 Mad. 688 = (1916) 1 M.W N. 351 = 
34 I 0. 859 = 30 M.L J. 619. 

-0. 8, R..8 —Mesne profits—Restitution 

proceedings—8uit—Tenants. 

In a suit by tenants for mesne profits for the 
period during whioh landlord was in wrongful 
posBeseioD, he oannot set-off rents due from 
the tenants, prior to the landlord’-* wrongful 
possession. (Sadasiva Aiyar and Moore, JJ.) 

Yaddanapudi Lakshmi v. Repalle 
Bethabamaswamy. 8 L.W 408— 

34 1.0. 2-19 M.L.T. 886. 


191 


CIVIL DIGEST, 1911—1923. 192 


C. P. CODE (Y of 1908), 0, 8. R, 6. 

-0. 8, R. 6 — Barred claim— Rent s«i t— 

Damages for obstruction in previous pears—Set 

of. 

In a suit for rent by the lessor the leasee 
cannot plead by way of equitable eet-off an 
unliquidated claim for damages for obstruction 
to quiet enjoyment in previous years whioh 
had beoome barred by limitation as apart from 
special cases like those of mortgager and mort¬ 
gagee, trustee and cestui que trust, a time-barred 
claim cannot bs the subject of an equitable 
pet-off. (Wallis, C.J., and Seshagiri Aiyar, J.) 
Vyravan Chetty V. Nataraja Desikar, 

89 Mad. 939 = 30 M.L J. 99 = 

32 I C. 80 = 3 L.W. 24. 

-O. 8, R.6 — Written statement — Neces¬ 
sary . 

A plea of set-off caunot be raised withou 
filing a written statement. ( Sar.karan Nair and 
Sadasiva Aiyar C. SIMON v. AROGTA 

SWAMI PILLAI. 25 I 0. 361 = 16 M.L.T. 122. 

-O. 8, R. 6— Chit fund—Suit by assig¬ 
nee—Set off. 

The assignee of benefited ticket-holder oan 
claim set-off against the assignee of stake-holder 
of a Malabar Chit fund in a suit by a latter 
against former. The eet-off cannot be olaimed 
on the ground, that the debt olaimed by the 
plaintiff arose out of the same transaction as the 
debt claimed by defendant. Buoh a eet-off is 
allowed under 8. 132 of the T.P. Act. tSada • I 
siva Aiyar and Napier, JJ.) Bubramanian 
Pattar v. Kiradadasan. 

16 I C. 686 = (1912) M.W.N. 1235. 

-0. 8, R, 6— Discharge — Set-off. 

A plea of set-off and a plea of payment are 
two diatinot pleas. A plea of set-off cannot be 
entertained until the defendant pays the Court- ; 
fee with respeot to it in the Court of first 1 
instance nor should it be entertained if the 
olaim is not within the jurisdiction of the ' 
Court. (Lindsay, J.C.) Muhammad Raza v. 

KUBRA BlBI. 13 1 0. 526. 

-0. 8, R. 6— Right to set-off—Condi¬ 
tions of. 

The deft, in a 6uit for the reoovery of money 
cannot set off against the plff.'s demand any 
sum which i6 not an ascertained Bum legally 
recoverable and the olaim with respeot to 
whioh, does not arise out of the same transac¬ 
tion. (Mullick and Atkinson , JJ.) BlSHUN 
Chand v. audh Bihabi Lae.. 

1 Pat. L W. 615 = 2 Pat. L.J. 461 = 
40 1.0, 380 = (1917) Pat. 279. 

- —0. 8, R. 6— Costs —Order awarding 

costs to both sides— Set off—Right of . 

Several orders awarding costs made in the 
same suit and in the same proceeding, must be 
deemed to be incorporated with and to form 
pa'fct of the final deoree, though the prior orders 
awarding coats are of an interlooutory charac¬ 
ter. Therefore a party can set off the ooats 
awarded to him by one order in the same suit 
as against those ewarded to another party by a 
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subsequent order in that suit. (Chamier, C.J. 

and Atkinson, J.) Ramusahu v. Thakub 
DayalRai. 39 I.C. 888 = 2 Pat. L W. 62. 

-0. 8, R. 6 — Re>it suit — C ommission 

for collection. 

In a suit for rent by a landlord against the 
tenant the later oau have a set off for the 
ascertained commission due for rent collected 
on behalf of landlord. Uwala Prasad, J.) 
Rameshwar Singh v. Hallizha. 

38 1.0. 71. 

- 0. 8, R. 6 —Ascertained sum , meaning 

j of. 

Ascertained sum means a oonolueive and 
indisputable amount A contractual relation 
between parties woul 1 furnish a basis for a 
claim of set-off. Wbf > there is no suoh con¬ 
tract there is an equ able set off, anless the 
set off is foreign to the original olaim ; but the 
right to equitable set-off is based on the condi¬ 
tion of the set off arising out of the same 
transaction out of whioh the claim arises. 
(Mullick and Atkinson, JJ.) Dittor Keob 
v. Harkhoo Singh. 87 1,0. 367. 

- 0, 8, R. 6 —Ascertained sum—Ac¬ 
counts. 

A sum to be ascertained on a settlement of 
aooounts is not an ascertained sum within 
0. 8, R. 6. (Fawcett, A.J.O.) Firm OF 
KEEVERBHAN 8UKANAND v. FtBM OF 

Madandas Siroomal. 49 1.0. 193 = 

12 S L R. 70. 

- 0. 8, R. 6—Same transaction. 

The equity of set-off arises when there ar0 
cross-domandB. It may arise even wherQ 
transactions are distinot if the one party has 
given oredit to the other on the faith of goods 
deposited by the other party with him. ( Pratt 
and Crouch, A. J. Os.) 8HIVAN DAS u. 
Mulamat. 19 I.C, 890 = 6 8.L.R. 188. 

-0. 8. R. 9 andO. 14, R. 9— Pleadings 

—New case — Relief — Amendment, 

Where in a suit on guarantee, no plea was 
taken that there was any misrepresentation in 
obtaining the guarantee and no issue was framed 
but such misrepresentation was Bought to be 
proved by defendant in evidenoe which was 
aooepted by the two lower Courts. Held, that 
the finding was unsustainable. The proper course 
ie to have the written statement amended and 
to frame on issue and allow the defendant to 
adduce evidence. (Wallis, O.J. and Ayling, J.) 
Sankararama Aiyar u. Ponnuswami 
Pillai * 26 M.L.T. 287=* 

(1919) M.W.N 28 = 49 I.C. 273=* 

9 L.W. 198. 

T R* 9— Inconsistent case—Not to 

06 allowed—Application to file new written 
statement. 

Where more than a year after the settling of 
issues in a suit, when the case was completely 
ready for hearing, defendant applied to file a 
fresh written statement raising a completely 
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new point, the Court would exeroise a proper 
discretion in refusing to allow it. (Roe and 

Couth . JJ.) Babu bishendayal Singh v. 

MT. JaISRI KUER. 48 1.0. 746 = 

(1918) Pat. 323. 

-0. 8, R. 10— No written statement—No 

defence to actions. 

Where no written statement is put in, the 
Court may pronounoe judgment presumably 
against the defendant. (Beaman, J.) JAIKA- 
LAL RAMDAS V. NAGNATH SHAMBHUaPPA 
Kathley. 19 l.C. 98 = 18 Bom. L.R. 126. 

-0. 8, R. 10— Delay in filing written 

statement—Vakil refusing to file is sufficient 
cause . 

Where a Vakil refused to file a written 
statement on behalf of the defendant and 
did not oonaent to any other Vakil being 
engaged, held, it was sufficient cause to excuse 
a delay in filing a written statement after 
the date fixed. {Wallis and Erishnan, JJ.) 

Raja Muthu Krishna v. nurse. 

14 L.W. 134 = 69 l.C. 698 = 

41H LJ 213 = 
(1921) M.W.N. 562 = 44 Mad. 978. 

-0. 8, R. 10—Scops o/—Ex parte. 

When the deft, who was ordered to file a 
written statement, asked for further time and 
the Court refused the request and declared the 
suit ex parte, Held, Per Ayling. J. (Contra per 
Seshagiri Aiyar , J.) that the order was not ultra 
vires ; R. 10 of O. 8 relates back to R. 1 as well 
aB to R. 9, and the rest are of the nature of an 
explanation to R. 1. 1 Bom. 217 ; 43 Cal. 1001, 
Not foil. (Ayling and Seshagiri Aiyar, JJ.) 
Rangaswamy Udayan V. Manikkam 
PILLAI. 40 l.C. 223 = 

1917 M.W.N. 241. 

-0. 8, R. 10— Written statement not 

filed — Judgment—Material irregularity. 

A deft, did not file his written statement on 
the date on whioh ho was ordered to file it. 
The Munsif thereupon deoreed the olaimof plfl. 
under 0. 8, R. 10 without going into the merits 
of the oase or without stating the ground of his 
order. Held, that the Munsif’s order was not 
a judgment, but merely an order decreeing the 
plfl.’s claim, and that the Munsif acted with 
material irregularity. (Evans, J.C.) NANHE 
V. TA8ADDUQ HUSSAIN. 18 1 C. 212 = 

19 O.C. 78 

-0. 9, Rr. 2 and 3—Dis7?tissaf not set 

aside—Fresh suit not barred. 

The remedy of having the dismissal set aside 
and that of bringing a fresh suit are not 
mutually exclusive and therefore if the dis¬ 
missal# is not sot aside, a fresh suit is Dot 
barred. ( Stuart , J.) BHUDEO v. BAIKUNTHI. 

63 1 0. 239. 

-0. 9. Rr. 2 and 4—Dismissal of suit 

for default—Ho appeal. 

No appeal lies from an ordsr dismissing a suit 
tinder O. 9, Rr. 2 and 4 for default, aB it is 

Vol. 11—13 
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not « decree, olfl. oould seek relief under R. 4. 
i (Piggott and Walsh, JJ ) Lachmi NARAIN y. 
1 Darbari I AL. 38 All. 387 = 33 l.C 787 = 
j 14 A L.J. 347. 

j --0. 9, R. 2 — Reasonable time lor com¬ 

pliance. 

Two days' time for payment of process fees 
when the party is absent, is not a reasonable 
time for compliance with Court’s order. ( Teu- 
non and Beachcro/t. JJ.) RaMAPaTI CHAT- 
TERJEE P. SACHIDaNANDAM NANDI. 

| 89 l.C. 650. 

— 0. 9, Rr. 2 and 4— Insolvency— Dis- 
: missal of petition—Dismissal of application for 
restoration. 

Dismissal of an application for restoration of 
application for adjudication in insolvency, dis¬ 
missed under 0 9, R. 2 does not bar tbe pre- 
' sentation of a fresh application for insolveuoy. 
If an applicant avails himself of the second 
alternative mentioned in R. 4, the rule does Dot 
preolude him from making a fresh application. 
(Woodtoffe and Huda, JJ.) ABDUL AZIZ y. 
HABID MlSTRI. 49 l.C. 229. 

I 

J -0. 9, Rr 2 and 4— Process fee paid in 

! sufficient lime—Summons not served—Suit can¬ 
not be dismissed. 

Where the plaintiff had paid the prooe98 fee 
on suob a date when there was euffioient time 
for the service of summoos being effeoted before 
the date of hearing, the suit oaDnot be dismiss¬ 
ed uoder 0. 9, R. 2. 0. P Code The High 
Court can interfere in revision and set aside the 
dismissal even though the plaintiff oan sue 
afresh. ( Abdul Raoof, J.) Ralla Ram y. 
Mt. RAJ. 4 Lah. L.J. 71 = 67 l.C. 913 = 

1922 Lah. 63, 

I 

- 0. 9, R. 2 and 0. 48. R. 1 (2)— Court- 

fee—Failure to pay —Scope and meaning. 

I 

The failure contemplated by O. 9, R. 2, 
C.P.C., inoludes not merely an entire omission 
to pay the requisite Court-fee, but also failure to 
pay the same within the time whioh the Court 
fixes for payment, under O. 48. R. l (2) (Drake- 
Brockman , J.C.) SADanand v, Nathia. 

11 l.C. 906 = 7 N.L.R. 114. 

I 

| 

- 0. 9, R. 2 — Failure to file affidavits 

! of service of summons on guardians of minor 
j defendants—Dismissal for default- 

Plfl. (ailed to file affidavits of service of sum¬ 
mons upoD the guardians of the two minor 
defts. and the minors The Court passed an 
order dismissing the suit refusing to grant fur¬ 
ther time. Held, that the Court oould not dis¬ 
miss tbe suit as against tbe major defts. What 
the Court should have dene, was to direot the 
plfl. to prooeed with his suit as against the 
1 other defts. making a note in the order sheet 
th^t the decree would Dot be biDdiDg upon the 
minors. (Roe and Coutts, JJ.) 8URENDRA 
Mohan Singh u. Gena Sardar. 

88 1.0. 826 = 1 Pat. L.T. 123. 
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-O. 9, Rp. 2. and 8— Omission to pay 

process fee—Application by defendants for time 
to file t critten statement—Dismissal of suit. 

Where a plff. defaulted in paying the fee for 
servioe of summons on the defendant, but the 
defendant applied to the Court for time to file 
written statement, the filing of 9uoh applica¬ 
tion amounts to an>ppearanoe under O 9, R. 8 
of the C.P. Code, and the Court would Dot be 
justified in dismissing the suit under O- 9. R. *2. 
[Jioala Prasad and Foster. JJ.) MUSS^M- 
MAT GODAB KOER 0. MUSSAMM^T BlBI 

Baira Pat. 53 I.C. 41. 

- O. 9. Rr. 3 and 6 and 0. 17. Rr. 2 

and 3— Dismissal of suit for non-prosecution — 
Effect. 

Where, on the date fixed for hearing, the deft, 
was ex parte, and the plff. failing to adduoe 
evidence, the suit was dismissed for want of 
proseoution. Held, that the Court must be 
deemed to have acted under O. 17, R. 3 and 
dismissed the suit on the merits and that a 
second suit for the same relief was barred. 
‘Want of prosecution’ oould only mean that 
the plfi. did nothing to support his olaim and 
that there was no evidence on reoord supporting 
his olaim. (Banerjee and Abdul Raoof, JJ.) 

Hingo Singh v jhdri Singh. 

40 All. 990 = 46 1.0. 390 = 16 A.L.J. 462. 

- 0. 9, R. 3 —Mortgage suit—Dismissal 

of application for final decree—Fresh applica¬ 
tion. 

A fresh application oan be made where an 
application for a final decree in a mortgage 
suit is dismissed for default of appearanoe of 
both parties. ( Richards, O.J. and Banerjee, J.) 
AHMED KHAN t>. GAURA. 43 I c. 918 = 

16 A.L.J. 143, 

- 0. 9, Re. 3 and 4— Refusal to restore— 

Grounds for. 

The mere fact that a case had been previously 
dismissed for default, is no reason for refusing 
to restore it after a second dismissal. ( Richards, 
O.J. and Banerjee , J.) Ramji Das v Bhaq. 
WAN Das. 43 I.C. 180. 

-O 9, Rp. 3 and 8 and 0. 82, R. 3 — 

Several defendants — Minor not represented — 
Said dismissed for default — Fresh suit, if 
barred. 

If a suit is dismissed as against some defend¬ 
ants under O. 9, R. 3, a fresh suit is not barred, 
bat if dismissed as against others under O. 9, 
R. 8, a fresh snit is barred. The provisions of 
O. 32, R. 3. are imperative and if a enit in 
whioh a minor is not represented is dismissed 
for default, major defts. being present, a fresh 
snit against the minor is not barred. i8hah 
and Crump. JJ.) Damu Diga t> Vakrya 
NATHU. 44 Bom. 767 = 56 1.0 498=. 

22 Bom. L R. 328. 

-0. 9, Hr. 8 and 4 —Second application 

on order dismissing the first one. 

When an application is dismissed in defanlt 
by a Court not of a oompetent jurisdiction, then 
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a fresh application to a oompetent Court, is 
maintainable. ( Teunon and Beichcroft , JJ.) 

kamada Kanta Roy n. Monaraddi. 

98 I C. 203. 

- 0. 9, R. 8 —" Appears" —Meaning of. 

The mere physioal presenoe of a pleader not 
instructed to proceed with the case, is not an 
appearance, 10 C.W.N. 40, Foil. (Chatterjee, 
J.) BEJOY CHAND V. 8ATISH CHANDR4. 

9 I 0. 842. 

- 0. 9, Rp. 8 and l—Dismissal for de¬ 
fault—Application to set aside—Forum propir. 

An order of dismissal for default oan under 
R. 4 of O. 9, be set aside only by the Oonrt 
whioh passed the order. (Martineau, J.) 

Luchman Das v. Devidiad. 

100 P.L R 1970 = 2 Lah. L J. 48 = 
96 I 0 884=19 P.W.R. 1920. 

- 0. 9, Rr. 8 and 8—Dismissal for de¬ 
fault in appearance—Case heard in camp—No 
notice to parties. 

If the parties have no notioe that their oase 
would be beard in oamp, the oase oannot be 
dismissed for default of appearanoe. ( Beadon, 
J.) BOHNAMALv. Kbuda Baesh. 

90 P.W.R, 1913 = 18 1.0. 280 = 

16S P.L.R. 1913. 

- 0. 9, R. 3—Does not apply to 0. 10, 

R. 4. 

O. 9 does not apply to the special set of oit- 
oumstanoes contemplated by O. 10, R. 4. 
(Sadasioa Aiyar and Coutts Trotter. JJ.) KAN- 
DOTH PUTHIYADATH OHENGARU CHANDU V. 
PUDIYADATH CHENGARA RAMAN NAIR. 

1921 M.W.N, 390 = 63 I.C. 981 = 14 L.W. 15. 

-O. 9, R. 3 and 0. 17, R. 8 -Non- 

appearance of parties —Want of time. 

Dismissal of suit for non-appearanoe of par¬ 
ties on the date of rehearing, whioh was fixed 
because the Court has no time, is not under 
O. 17, R. 3 as no aot was ordered to be done 
by plff. (Srinivasa Aiyangar. J.) VENKA- 
TAPPA NAYANAMVARU V. PADI RAMA KBISH- 
NAPPA. 32 I.C. 714. 

- 9, R. 3 —Striking of the case—With 

draxoal. 

When the parties state that the oase be 
struok off as settled, it amounts to withdrawal 
and no snit oan lie again. ( Sadasiva Aiyar 
and Napier , JJ.) PaykaT MANABKAL v. 
THEYYANKABAN. 82 1.0. 024- 

(1918) 1 M.W.N. 171. 

-0* 9, R. 3 —Dismissal of suit under — 

Application for restoration—Notice to opposite 
side is not necessary. 

Notice of application for restoration of a snit 
dismissed under O. 9, R. 3 in the absenoe of 
both the parties, need not be sent to the other 
aide. 10 A.L.J,, 899, foil. ( Daniels . J.G.) 

Ramji Lad v. Kesho Ram. 24 0 0. 347- 
9 O.L.J. 52=64 1.0, 767=1923 Oadh. 55* 
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-0. 9, R. 8 —‘Dismissal of suit — Rights 

. -of plaintiff. 

Oi dismissal of a suit under O. 17, R. 2 
.read with O. 9. R. 3, the plfi. m»y apply for an 
order to set the dismissal aside aod also to bring 
a IreBh suit. R. 3 does not lay down that if plfi. 
chooses to avail himself of one remedy, he is 
debarred from availing himeelf of the other. 

(Sfuarf, J.C ) Data Shankar o. Raj Komar. 

89 I C. 191 = 20 0. C. 66. 

- 0 9. R. 3 — application for amend¬ 
ment of issues—Parties absent—Suit cannot be 

■ dismissed. 

Where, on a day fixed to consider an appli¬ 
cation for amendment of issues, in a suit, 

• neither party is present, the Oourt oan only 
dismiss the application (or amendment and not 
dismiss the suit for default. (Das ani Adami, 

JJ.) 8UKBDEO v. Judagi. 6 Pat. L J 331 = 

63 I G. 746 =2 Pat. L.T, 760. 

-—4) 9, R. 8 and O. 17, Rr. 2 and 3 —- 

Court's du.lv to mention provision of law 
—Failure—Effect— Adjournment to enable 
plaintiff to amend plaint—Omission—Dismissal 
of suit— Legllity—Revision — C.P.Code, S. 115. 

When a suit is dismissed or deoreed under 

■ O* 9. or 0 17, C P Oode, the Court should 

state, under what provision of the law it haB 
aoted. An adjournment was granted at the 
request of the plaintiff, to enable him to amend 
his plaint and on the date fired, the plaintiff's 
pleader again applied for time aod the Court 
recorded the following order: “No step taken for 
pro'eoution. The suit is dismissed thereon:” 
Held, the Court could not have aoted under R. 3 
of O. 9 baoanse the plaintiff's pleader did in fact 
appear and ask for an adjournment and there 
was nothing in the order reoorded to show that 
he waB not willing to proseoute the suit upon the 
original plaint without amending it. The 
Court should have framed issues and continued 
the hearing of the suit. As the Court had 
dismissed the suit, without applying its mind 
to any provision of law at all, this amounted 
to a refusal to exeroiee jurisdiction, and, there¬ 
fore 8. 115 of the O.P. Code, was applicable, aod 
also 8. 107 of the Government of India Act, 
as there bad been a denial of the right to a fair 
trial. ( Mullick and Jwala Prasad, JJ.) NAU- 

' BANG RAM 8AHU V BHAKHORI MaNDAB. 

81 I C. 189 = 4 Pat. L.J. 277. 

-— 0. 9. Rc. 4 and 3 —Refusal to stt]aside 

dismissal—Not appealable. so 

No appeal lies from an order under 0. 9, R. 4 
refusing to set aside the dismissal of a suit 
under 0. 9, R. 3. (Richards. O.J. and Baner- 
ji, J.) Ramji Dab v. Bhagwan Dab. 

48 I.C. 180. 

-0. 9, Rp. 4 and 9 —Dismissal of ap¬ 
plication—Restoration. 

Under G. 9, R,9, an application lies, when an 
application, for restoring a suit dismissed for 
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default, is itself dismissed for default [Chatterji 
and Newbould. JJ.) BEPIN BEHARI 8aha v. 
ABDUL BARIK. 

44 Gal. 980 = 21 C.W.N. 80= 
89 1.0. 618 = 24 C.L J. 446. 

- 0. 9, R. 4 --Mistake of pleader — Restor¬ 
ation of suit. 

Even when suite have been dismissed for the 
mistake or laches of the pleader, the Court 
might, if proper grounds are made out, restore 
the suit on payment ol oosts. (Sanderson, C J., 
Woodroffe and ilookerjec, JJ.) MATHURA 

Bundara Dasi v. Har Chandra Bhah. 

43 Cal. 857 = 20 C.W.N. 594 = 
84 l.C. 634 = 23 0 L.J. 443. 

- 0 9, Rp. 4 and 3— Dismissal for de¬ 
fault—Power ol another Judge to set asiie. 

The Court which oao, under R. 4 set aside an 
order dismissing a 6uit for default, is the Oourt 
which passed the order of dismissal and whero 
the dismissal ie set aside by a Judge having no 
jurisdiction, all subsequent proceedings in the 
suit were ultra vires aod the deoree must con¬ 
sequently be set »«ide. (Mar tin ecu, J.) LACH- 
man Das v. Devi Dial 

2 Lab. Li, 48 = 100 PL R. 1920 = 
56 I C. 884 = 19 P.W.R. 1920. 

-0. 9, R. I—Dismissal for default — 

Sufficient cause—Allegations not supported by 
affidavit. 

Where an execution application was dismissed 
for default and the appellant filed an appeal 
on the ground that he bad gone to oall his 
pleader and learnt on his return that the appli¬ 
cation was dismissed. No affidavit Irom the 
pleader was filed. Held, that in the absenoe 
of an affidavit from the pleader the appeal 
must be dismissed. It was the duty of the 
appellant to file an application in the lower 
Court, either food after the ex parts order under 
appeal was passed against him, or on the 
following day to set aside the order. (Shah Din, 
J.) 8HIKH PlARA V. NlTYANAND 

64 P.L R. 1918. 

-0- 9, R. 4— -Dismissal of application to 

restore suit disviisstd for default—Application 
for restoration. 

Where an application to set aside an order 
dismissing a euit for default is itself dismissed 
for default, an application for re-admission oan 
be entertained under 8. 141. (Skinner, A.J.C.) 
MANAKJI t SCBAJMAL, 10 I.C. 705 = 

7 N L.R. 82. 

- 0.9, R. i- Application—Notice of. to 

defendant is unnecessary. 

On an application under 0, 9, R 4 of the 
Code, notice to a deft, ie unneoespary. 10 A.L.J 
399, foil. (Daniels, J.O.l Ramj* La t V 
KE3HO RAM. 24 O.C. 347 = 9 0 L J. 82^' 

64 I.C. 707-1923 Oodh. 85, 

-0, 9, R. I— Applicability—Application 

under 0.21, R 100. 

An application under O. 91, R. 100 is not an 
application in exeontion, the proceedings beimr 
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in the nature of a summary suit. Although the i 
provision of O. 9, R. 4 dots net-apply to an 
application uoder 0. ‘21. R. SO it can well 
apply to proceedings under O. 21, R. 100. 
(Das and Adami, JJ.) SREO NANDAN CHAU- 
DHURY V. DEBl LAL CHAUDHURY. 

4 Pat. L.T 93 -= (1923) Pat. 78 = 
t Pat. L R. 134 = 71 I.C. 484 = 

2 Pat. 372 = 1923 P. 239. 

-0. 9. R. 4—Duly authorised agent ' 

present—Suit cannot be dismissed for default. 1 

Where there is a duly authoristd agent with 
a registered power ol attorney present in Court 
Ipr the hearing of a suit, it is uol competent to 
the court, to dismiss the suit (or default of 
appearanceof the party under 0.9, R. 4, O.P 0, 
(Jwala. Prasad, J.i Kunja Behari SLNGH 
v. BHEODHIN PANDKY. 3 Pat. L T. 447 = 

68 I C. 639= 1922 P. 304. 

- 0 9, R. 4 — Default to pay 2 ^> r ocess- ; 

fees for the a'teniance of one of several 
defendants—Sun cannot be dismissed against all. 

A suit should not be dismissed as against 
defts. who ha*e b*en served and who have 
filed written statements, owing to the default 
of the plff. to pay prooees fees on tho day 
fixed for payment in respect of some delts. 
The provibions of R. 4 apply to a date fixed 
lor the hearing of the suit and not one fixed 
for the payment of proce^e-fees. (Das and 
Adami, JJ.) RAMNAD SINGH t>. OHAND- 
BAMA SINGH. 60 I.C. 377 = 2 Pat. L.T. 266. 

-0. 9. R. 4 and 0. 21, Rr. 100 and 101 

—Execution proceedings. 

O. 9, R. 4, C-P.C. expressly applies to suits, 
and oases under O. 21, Rr. 100 and 101 are 
not suits within R. 4 of O 9. C.P.C. (Das, J.) 
JOGAL KlSHORE v. BOCHINDER MOHAN. 

52 I.C. 416. 

- O. 9, R. 4 — Appeal. 

An order under O ,9, R. 4. is not appealable. 
(Sharfuddin and Roc, JJ.) Ram Narain 
Prasad v. ramachandra Prasad, 

42 I.C. 613 = 2 Pat. L.W 172. 


C. P. CODE lY of 1908), O. 9, R. 6. 

-0 9, R. 8 and 0. 23, R. i-Slnking 

of names of parties not served—Effect of order . 

In a 6Uit against several defendants owiDg to 
some diffioulty in serving odo of them, his 
name was struck off with the consent of the* 
plaintiffs, before the expiry of a year. Held, 
that the procedure was under O. 9, R. 5 and 
Dot under O 23, R. 1, C. P. C- ( Beamon and 
Heaton, JJ.) NATHABHAI TRIKAMLaL v. 
RANCHODLaL RAM.JI 39 Bora. 52 = 

27 I.C, 163= 16 Bom L R. 696. 

0. 9, R. 3— Decree passed contrary (c 

laiv. 

a decree passed against a defendant, sum¬ 
mons to whom has beeD returned unserved, le 
iD no sense an '• ex parte ” decree and it is 
liatle to besot aside. The effect of an order 
discharging a decree, for the reason that it was 
paesed without service of summons on a delen- 
dant, is that the entire decree is discharged, 
aDd the suit is revived foe retrial. iMookerjee 
and Chatterjee, JJ.) CBATTERJEE Brahmin 
V. Durgadatt AGBAWALA. 

23 C.L J. 486 = 34 I.C. 394 = 

20 C.W.N. 943. 

0. 9, R, 8 —Summons returned unserv¬ 
ed—Application for fresh summons. 

An application lor a fresh summons to a 
defendant, the summons originally issued 
having been returned unserved, is not time 
barred under O. 9, R. 5 of the C. P. Code, if 
made within a year from tbe date on which 
tbe Ja«t eummoos was returned unserved. 
(ti. oil-Smith, J.i WIR SINGH v. RAHMAN. 

2 Lah. L.J. 774 = 56 I.C. 191 = 1 Lah. 137. 

0. 9, R, S —Second suit. 

When the records of suit were placed in the 
reoord-room, on aooouot of a Don-3ervice of 
summons to one of the defendants, a subse¬ 
quent suit against tbe same defendants on the 
same oause of aotion oould not be filed as tbe 
previous suit must be held to be still pending. 
(Scott-Smith and Leslie Jones, JJ.) NANAK 
CHAND v. NUR-UD-DIN. 40 I.C. 448. 


- 0,9, R. 4— Execution proceedings. 

0. 9, C. P. 0. does not apply to exeoution 
proceedings. 17 All. 106, Foil. (Roe, J.) GUN- 
JARA KOEBV. LAKHAN KOER. 

38 I.C. 387. 

-0 9. R. 4 —Application to sue as pau- 

pvr—Dismissal for deiaull—Fresh application. 

Fresh application oan be made, although the 
applications to 6ue in forma pauveries is onoe 
dismissed. (Po Han, J.) MAUNG AUNG Tun 
t>. Ma E kin. 2 Bur. L.J. 217 = 

76 I C. 785 = 1924 Rang. 161. 

-0. 9, R. 5 —Scope of. 

O. 9, R. 6 dees not give the appellant the 
v right to apply for fresh summons at any t ; mo 
within a year from tbe date of return to the 
Court. [Knox and R.afigue, JJ.) Jaisari 
Sjngh v. Jaisari Singh. 17 I.C. 294 


0* 9, R. 8 and 0. 9, R. 14— Applicabi¬ 
lity to appeals, 

Tbe previsions of O. 9, R. 5 giving one year’s 
time for the issue of firet summons, would 
apply to appeals. (5adas;t’a Aiyar and Tyabji, 
JJ.) GOPISETTI NaRAYaNASAMI NAIDU 
Garu v. Nambuiu Bhadri Raza. 

21 I.C. 420 = 25 M.L.J. 451. 

* . 0. 9. Rr. 6 and 7— Order for ex parte 

proceeding—No necessity of setting aside the 

The mere fact that on a particular date on 
. !QJ a case had been taken up for hearing, 
•too delfc was Dot present and an order was 
made that proceedings should be taken against 
him ex parte on that date, does not preclude 
-l° m a PPearing at a later stage in the Bait 
and if decree is n6t passed ex parte against 
mm, it is not necessary lor him to have that 
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order set aside. He oan appear sad defend the 
suit and oan refer to arbitration and oan 
authorise his pleader to do the same. 
[Banerji, J.) MAUNU v. Tulshi. 

L R. 8 K 879 = 84 1.0. 938 = 
20 A L J. 89 = 1922 All. 33. 

-O. 9, R. 0 and O. 17, R. 2 and S. 96- 

Ex parte decree—Application lor restoration— 
Remedy. 

In the absenoe of defendant on the adjourned 
date, the proper course is to hear sufficient 
evidenoe on the plff.’a side to justify the grant¬ 
ing of the relief. The remedy of the deft, is 
either to apply to have the deoree set aside or to 
appeal on the ground that there was no suffioi- 
ent evidenoe. The Appellate Court oannot go 
into any question oonneoted with the deft.’s 
non-appearance at the hearing. ( Richards , 
C.J. and Banerjee, J ) K'UMI v AZl ZUDDIN. 

39 All. 143 = 38 I C. 277 = 
14 A. L.J. 1226. 

-0. 9, R. 8 —Suit on money claim — 

Ex parte defendant—Decree. 

Where in a suit on bonds, one of the dofts. 
alone contested and the suit was decreed 
ex parte, as against the deft. No. 2, the suit was 
a non-oontested one and judgment should have 
been entered in favour of the plfi. for the 
amount olaimed, and oosts. ( Fletcher and 
Walmsley, J J.) LAL MOHAN 8AHA v. TAZI- 
MADDIN. 49 I.C. 786. 

- 0 9, R. 6 —Defendant ex parte — 

Decree without evidence. 

Ia a suit, not being one based on Negotiable 
Instruments governed by 0 37, R. 2 no deoree 
oan be passed if the defendant ia ex parte or 
ohooses not to contest. The words " prooeed 
ex parte M in 0 9, R. 6 moan prooeed to take and 
determine evidenoe, i e., in the defendant’s 
absenoe by the taking of evidenoe. Great 
caution should be exeroised when suits are heard 
ex part 3 . 15W.R. 503, Rel. on. iSanderson, 
C.J., Wo^droffe and Mook-rji, JJ ) J. B. ROSS 
v. C. R. SCRIVEN. 43 Cal 1001 = 

34 I C. 233 = 20 C W.N. 1192. 

———0. 9. Rr. 6 and 13— Decree er carte — 
Defend ml applying for adjournment—Refusal 
—Failure to adduce evidence. 

Deft, in a suit for rent, at first appeared aDd 
denied the relationship of landlord and tenant 
but asked for postponement whioh was refused. 
Deft’s, pleader, however, did not withdraw from 
the oaso. The deoree stated that the suit was 
deoided in the presonoe of the deft’e. pleader. 
Held, that the decree could not be oalled an 
ex parte deoree merely beoause the deft, did not 
produoe evidenoe or submit any argument at 
the trial. (D. Chatterjee and Beachcrott. JJ.) 

Raj Kumar Roy Chaudhury v. alimaddi. 

18 l.C. 911=17 0 W.N. 0a7. 

-0. 9, R. 0 —Striking off defence. * 

The deft, examined as a witness by the plff, 
-did not attend on the day of adjournment 
although he was bound to do so. His defenoe 


C. P. CODE (Y of 1908), 0. 9, R. 0. 

was ordered to be struok off. Suoh an order 
was not warranted by any provisions of the 
0. P. Code. (Abdur Rahim, J.) MANKOLAM 

Vasudkvan u. Mankolam Sankaran. 

22M.L,J 60 =12 1.0. 719 = 
(1912) 1 M.W.N. 346 = 10 M L T. 48l. 

-0. 9, R. 6—Ex parts procedure — 

Nature of, hot specified. 

0. 9, R. 6, C. P. Cede, lays down when the 
Court may proceed ex parte but there appears to 
be no explanation in the Code what ex parte 
procedure 13 . In respeot of the issues, it is the 
accepted praotioe that none are framed, though 
the plaintiff is always oalled upon, expressly or 
impliedly but in quite gBDeral terms to prove 
his case. ( Batten , J. C. and Rallifax, A.J.C ) 
Mt. Bhuriba v. Ishak Hussain. 

69 I.C. 619 = 1923 Nag. 83. 

-0. 9, R. 6 and 0 17, R. 3— Setting 

asxde of a decree — Revision. 

A suit fer rent was adjourned from time to 
time but on the day fixod for hearing when the 
defendant wa3 absent, it was deoided on evid¬ 
ence produced by plaintiff and the Court 
remarked ia the judgment that it was to be au 
ex parte deoree. On defendant’s application 
the deoree was set aside. Beld in revision, the 
order being manifestly just there was no reason 
to interfere in revnion, iSiwpson and IVazir 
Hasan, A. J. C.) CHANHARJA BAKSH v. 
KalKA PaNDE. 72 I.C. 394 = 9 0 L.J. 843 = 

1923 Oudh 18. 

-0. 9, R. 6 and 0. 17, R. 2—Scope of— 

Procedure. 

Both under 0. 9. R. 6 and 0. 17, R. 2 the 
procedure is the same, where the defendant 
fails to appear at the first hearing, whether 
that hearing takes plaoe on the day fired in the 
summons as contemplated by 0 9, R. 6 or at 
a later date to which tho hearing may be 
adjourned, whioh is oontemplated by O. 17, 
R. 2. In either case, what is oontemplated is 
tho procedure on tho first day on whioh the 
bearing of the 6uit, as distioguisbed from 
interlocutory proceedings, takes plaoe ( Dawson 
Miller, C. J. and Coutts, J.) MAHANT 
Damodhar Das v. Raj Kumar das. 

1 Pat. 188 = 89 I.C. 837 = 1922 P. 483. 

-0 9, R. 6 (1) (a)— Evidence in ex parte 

case. 

The mere faot of a case, being ex parte, does 
not render bad ovideoco otherwise reliable. 

( Stuart . J.O.) 8ARABJIT BlNGH V RAMPUR 
Mathra ESTATE. 37 I C. 27 = 

3 0 L.J. 468. 

-0. 9, R. 6 (1) (c)-~Ex parte procedure 

—Notice to defendant. 

A Court oannot pass an ex parte deoree with¬ 
out givmg proper notioe of tbe date fixed for the 
disposal of the suit to deft. Where an appli¬ 
cation to set aside ao ex parte deoree is dismiss¬ 
ed for default and the Court is satisfied that 
the delault is oaused by aooident over whioh the 
applioant had no . control, the Court should. 
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restore the application to the file. (Walsh and 
Smart, JJ.) GOBIND SINGH o. KaLYAN 
DA33. 38 1.0. 673 =*13 A.L J. 24. 

■0. 9, R. 7 — Declaration ex parte— 
tfubsrqufln* appearance before decree—Not 
barred. 

Where on the date fixed for the nest hearing 
cf the ?uic the deft, did not appear and the 
Court declared him ex parte, it is open to him to 
appear on a subsequent hearing and to ask for 
leave to file a written statement and to examine 
witnesses. ( Banerjiand Stuart, JJ.) Bh^GWAT 

Pbasad Tewabi v Mahomed shibli. 

20 A.L J. 270 =»L.R 3 k 229 = 
68 1 0. 892 = 1922 111. 110. 

—— O. 9, R. 7— Ex parte order—Setting 
aside. 

Until a suit ia aotually oalled on, a party is 
entitled to appear and defend. It may be that 
he is guilty of delay, and if that is the case he 
may be muloted in oo 9 ts. But if he does appear 
before the nuifc jq heard, then he has a right to 
be heard. ( Macleod , C.J. and Coyajee , J.) 
BaDHABAI V. ANANT PANDURANO. 

70 I C. 782 = 1922 Bora. 349 (1). 

-0. 9, Rr. 7, 9, and 18 —Ex parte— 

Minor defendant—Omission t > appear—Guar¬ 
dian's neqligence—Application to set aside. 

O. 9, R. 12 does not merely impose upon the 
person failing to appear, the disabilities con¬ 
tained in the prooeedmg provisions of that order 
but gives the right to the remedies given by 
other proceeding provisions also. An application 
to the Court under O. 9, R. 7, C. P. Code oan be 
made through a Vakil notwithstanding that the 
Court had deoided to proceed ex parte owing to 
the non-appearance of the deft, in person 
pursuant to an order of the Court. A guardian's 
laohes is a sufficient oause for setting aside an 
ex parte decree or order in the case of minors, 
27 M.L J. 166 and 6 C. Ii. R. 69, Pell. A direc¬ 
tion to a partyto appear, was an order made for 
the further progress of the suit and to help the 
Court in its proper disposal and deoides no 
right between the parties. The Court oould suo 
motu alter it whenever necessary or expedient. 
Though in setting aside an order to proceed 
with the suit ex parte under O. 9, R. 7, C. P. 
Code, the Court might in its discretion impose 
a condition as to the deft’s appearance in Court 
io person, an omission to do ao, ia not an im¬ 
proper or irregular exeroise of anch discretion. 

\Krishnan, J.) ayya Nadan v. Thenammal. 

27M.L.T. 471 = (1930; M W N. 241 = 

99 I.C. 948 = 11 L.W. 289. 

--—0. 9, R. 7— Good cause not shown — 

Application need not be allowed . 

There is no authority for the proposition that 
whenever a defendant applied to be heard in a 
«uit, the bearing cf whioh bad been adjourned 
sz parte, bis application was bound to be allow¬ 
ed irrespective of whether he showed good oause 
ot hie previous non-appearance or not. 1922 A. 
110, Expl. ( Ashworth , J O.) ( 3 HEJKI 2 ) FAB- 
2AND ALI v. EKADA 8 HI. 28 0.0. 10 = 

78 1.0, 891 = 10 O.L.J. 38 = 1923 Oudh 177. 


e. . CODE (Y of 1908). 0. 9, R. 8 . 

-0. 9, R. 8 —Claim partly rejected 

—Appeal lies. 

An appeal lies from an order dismissing a suit 
for default where part of the olaim is rejeoted. 

inord Dunedin) Kanhaiya Lad v. National . 
Bans 45 M L.J. 497 = 4 Lah. 284 = 

83 M.LT. 349 (P.C.) = 25 Bom. L R. 1248 = 
50 I.A. 162 = 79 1.0, 7 = 1923 P.0. 114 (P.G ). 

-O. 9, Rr. 8 and 9 —Default of appear¬ 
ance—Death of sole plaintiff before trial. 

Where a sole plfi. dies before trial, the dis- - 
missal of the suit for non-appearance is impro¬ 
per. The Court has inherent jurisdiction toeet 
aside the dismissal and to make the legal 
representative of the deoeased plff. a party' 
within six month? under Art. 176 of the Lim. 
Act. (Lord Show.) DEBI BakHSH SINGH v. 
Habib Shah. 838 All 331 = 16 0 0.194 = 

40 1 A. 190=17 OWN 829 = 
11 A.L J 629 = 18 O.L.J 9 = 
15 Bora. L R. 610 = 14 M.L T. 38 = 
',1913) M.W.N. 986=19 I 0. 928 = 

29 M.L.J. 148 (P.C.). 

[On appeal from, 14 I.C. 221. See also 

14 I.C. 711 ] 

—^ ~ 7 ~ 0. 9, R. 8 and O. 17, R. 2— Absence of ' 
plaintiff—Court cannot hear case on merits . 

Where the plaintiff and his pleader are both • 
absent on the date of an adjourned bearing, the - 
Court cannot hear the oase oo the merits under 
O. 17, R. 2. It oan only dismiss the oase under 
O. 9 R. 8 or postpone tne hearing under O, 17, 
R. 2. i Banerji, J.) RUKAM v. Tara OHAND. 

20 A L.J. 123 = L R. 3 A. 68 = 
69 I.C. 779 = 1922 All. 08, 

-—0. 9, R. 3 and 0. 43, R. 1 (c)— 

Default-Restoration. 

A dismissal of a suit for default is made 
under O 9, R. 8 and the dismissal of an appli¬ 
cation for restoration is appealable under O. 43, 

K* 1. (c). (Pigqott and Kanhaiya Lai, JJ.) 
Maharaj Bhjbi Charan Das v. Muhammad - 
Zahur. 97 I.C. 248 = 2 U.P.L.R. (All,; 288. 

0. 9. R. S—Plaintiff absent — 8uit 
must be dismissed. 

The oourt has no option but to dismiss the 
case in default, when it fiads that the plaintiff 
is absent on the day of hearing ; it oannot reoord 
the statement of the defendant and decree the 
claim in part, i Rafique, J.) Mata BUX LAL 
v. Brij Mohan, . 33 i.o. 986. 

;-;-0. 9, R. 8 and 0. 17, R. 2 —Adjourned 

hearing—Non-appearance of plaintiff. 

If neither plaintiff nor his pleader appears on 
a day to wbiob the heariog of a suit had been 
adjourned, the Court must make an r'rder under 
0. 9, R. 8 and it oannot proceed to deoide 
the suit on the merits. ( Richards , C.J. and 
Banerji, J.) PHUL KOER v . HASHMAT 
ULLAH KHAN. 87 All. 460 = 29 l.G. 883 = 

18 A.L. J. 679^ 
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-0. 9. R. 8 and 0. 17, R. 2 —Absence 

of plaintiff—Required to product documents— 
Appeal, 

A suit was dismissed when the plaintiff 
absented himself on the day be was required 
to produce some aooount books. An application 
to restore the suit was also dismissed. Held, 
an appeal was maintainable against the second 
order, as the order dismissing the suit was 
passed under O. 9, R. 8 read with O. 17, R. 2 
and not under 0. 11, R. 21, C. P. 0. (Piggott 
and Chamier, JJ.) JWALA PBaSAD BAHU v. 
BlGAL Ram MANDWABI. 28 1.0. 908. 


C P. CODE (Y of 1008), 0. 9. R. 8. 

( Macleod , 0 J. and Shah, J.) RATANBAI 
BHIVLaL LOHAB V. SHANKAR DEOOHAND 
Lohar. 24 Bom L R. 778 = 

68 1.0. 814=1923 Bom. 27 = 46 Bom. 1028. 

-0. 9. R. S—Date fixed for appearance 

of guardian ad litem — Dismissal for default not 
proper. 

Where a suit is adjourned- to a certain date 
for the appearance ot the guardian ad litem, a 
dismissal (or default on aooount of the abnenoe 
ot plaintiff is not justified (Macphtrson, J.) 

Tbakur Pathak v. Ragho Pathak. 

73 1 0. 389. 


--0. 9, R. 8 —Plaintiff absent—Dismissal 

—Remedy . 

Where the Court, on the day of hearing, when 
an application was made for adjournment as 
the plaintiff was ill, rejeoted the application 
and dismissed the suit. Held, the proper oourse 
was to apply (or a review ot the order or apply 
for an order to set aside the order ot dismissal 
and not to apply in revision. ( Macleod . O.J and 
Crump, J ) Pandubang Veduram v Mohan 
OHHATRA BHUJ. 1923 Bora. 398. 


-0. 9. Rr. 8 and 10 —Absence of one of 

two plffs.—Decree in favour of both is not 
illegal. 

A decree in a mortgage-suit by two plffs. in 
favour ot both, is Dot illegal though one pin. 
was absent. The Court has disoretioo, under 
R. 10, in such oases, to permit the suit to 
proceed in the same way as if all the plus, 
had appeared. (Nttobould and Panton, JJ.) 
KUBENDBA KlSHORE ROY V. RAI KISHOBB 

.rr R?. I.C. 112 = 48 Cal. 87. 


-0 9, R. 8 and 0. 17, Rr. 2 and 8— 

Scope of—Failure to appear—Procedure. 

0-17, O.P. Code deals generally with adjourn¬ 
ments. UiderO 17. R. 2 , where on any day to 
wbioh the hearing of the suit is adjiurned, the 
parties or any ot them fail to appear, the Court 
may dispose of the suit under O. 9. C. P. Code. 
In all the oases whioh come under 0.9,0. P. 0. 
the party ag-inst whom a deoree or order is 
passed in default of his appearance, oan apply 
to the oourt to have the ex parte decree or order 
set aside on the ground that he oan show suffi¬ 
cient oauee for his non-appearanoe. Ordinarily 
if a oaee appears on the board on an adjourned 
date for hearing, and there is default ol appear- 
anoe ou the part of both or either of the parties, 
the oourt must refer to 0. 9, C. P. Code so as to 
ascertain the proper procedure to be followed 
and there is no necessity whatever to have any 
recourse to 0. 17, R. 3. Where the hearing of 
a suit had not commenced and tbe plff. did not 
appear on the adjourned date, the suit should 
be dismissed under O. 9, R. 8 , C. P. 0., and 
not under 0. 17, R. 3, C. P. C. In the case of 
a dismissal uuder 0. 17, R. 3, C. P. C., the 
remedy is by way of appeal or review and 
in tbe oase of a dismissal under 0. 17, R. 2, the 
party oan apply to set aside the dismissal under 
O. 9, R. 9 or R 13, C P. Code. Courts should 
exeroise extreme caution, when, on an adjourned 
date the parties or any of them fail to appear. 
They should in tbe first plaoe have reoourse to 
O. 17, R. 2 rather than O. 17, R 3 and even in 
oases where 0. 17, R. 3 oan be considered to 
apply, that is to say, where the oase has been 
part heard and an adjournment granted* it 
would not be in aooordanoe with juatioe to 
refuse a party who had failed to appear on the 
/Adjourned date at tbe time fixed, the ohanoe of 
having tbe suit restored. 20 B. 736, 748, foil. 


_0. 9. R. S—Dismissal of suit—Com- 

missioner’s report—Revision, 

A Court is not competent to dismiss for 
default, a suit in whioh a Commissioner is 
appointed and has Dot made his report, as snob 
a suit oannot be heard until tbe Commissioner 
has finished work. No appeal lies against snob 
order of dismissal but the High Court oan set it 
aside in revision. (Chatterjee and Duval, JJ.) 
batindra Nath Banerjee v. banwari 
Mukunda DAS. 84 l- 0 668 ‘ 

-0. 9, R. B— Default of prosecution— 

Deft, not entitled to let in evidence. 


Where the plff. ofiers no evidenoe, the Oourt 
IB bound to dismiss the suit for want of prose¬ 
cution and the deft, is not entitled to let in 
evidenoe. But if the plff. has given evidenoe, 
tbe deft, is entitled to let in evidence though 
the Court did not believe the plff.’a evidenoe. 
This, the deft, is entitled to. to avoid a remand. 
(Fletcher, J.) KESRI CHAND v. NATIONAL 

jute Mills Co., Ltd. 


At i v n on 


V. 

40 Oal. 119 = 

A a r* VJ QSQ 


-0. 9, R. 8 —Scope of. 

The 18th Feb. 1922, had been fixed for the 
hearing of the suite, but when the plff. arrived 
at Asni early that morniDg. he found that the 
presiding offloer oi the Court had left for 
Miltrankot. He at onoe went to Miltrankot, 
and learnt from the Muharrir of the oourt, 
whom he found there, that the suits had been 
dismissed for default and that the Munsif had 
left (or Dera Ghazi Kban. He went to Dera 
Ghazl Khan and on the 20th Feb. put in appli¬ 
cations for the restoration of the oases. He was 
told that the applications would be brought up 
when tbe Muueif returned to Asui, but was not 
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given a date. The applications were laid before 
the Munsif after hie return on the 27th Marob 
and he directed that the reoorda should be sent 
for the 11th April and that the plaintiff should 
produoe evidence. That order, however, was 
passed in the plff.’s absence and was not 
oommunioated to him. He afterwards learnt 
from the Muharrir that the 11th April was 
fired for his appearanoe in Court, and he 
appeared on that date. The Muo 6 if then 
summarily rejected the applications, remarking 
that the plff.’s plea was absurd and that he bad 
produced no evidenoe. Held the Munsifl’s 
procedure wa 9 illegal. (Martineau, J.) RAMAL 
Das v. IMAM Baksh. 1923 Lah. 431 (2). 

-r° 9 - 8 --Admissions— Co-defendants 

Admission by some token binding on others . 

Where there are several defts. jointly 
interested in a particular matter, an admission 
by some of them is relevant against all the defts. 
44 C. 133 ; 45 C. 159. Ref. (Le Rossignol and 
Martineau, J J.) BHIKA Mal v. Puran Mal. 

69 1.0. 38=1923 Lah. 123. 

-*0, 9. R. 8 — Dismissal for dsfault — 

Improper order. 

tt Where the order of dismissal ran as fellows • 
‘.Claim be dismissed for want of proseoution. 
Plff. was present but subsequently went away; 
but the defendant is present. After waiting for 
some time the plff, was oalled again but he 
remained absent, ” Held, it was wrongful to 
dismiss the olaim for default. [Abdul Raoof, J.) 
Atra V. JAGTA. 3 Lah. L J. 419. 

~ " 0* 9« R. 8—Absence o/i plaintiff— 

Qualified admission by defendant of plaintiff's 
claim—Suit should be dismissed for^ default. 

Where in a pre-emption suit, the plfi. 
claimed to pre-empt with Ra. 1,500 but was 
absent at the hearing and the deft, admitted 
plff.’s olaim bqt asserted the sum to be 
Rs. 12,000, and the Court passed a deoree in 
plff.'s favour, that he should pre-empt on 
paying R 3 . 12 . 000 , held, the proper course was 
to dismiss tho suit for default, as the deft.’s 
admission is not an admission of any part of 
plff.’s olaim. [Leslie Jones and Broadway , JJ.) 
MEHR DAIM V. 0HAHMAD. fi0O I.G. 724. 

—-O. 9, Rr. 8 and 9-Arbitration—Dis¬ 

missal of suit — Restoration. 

At the request of parties, a suit was referred 
to arbitration by the Court, but before the 
award was filed, the suit was dismissed for 
default. Oa its being restored to file, the arbi¬ 
trator was directed to file the award though 
not re-appointed. The parties did not objeot 
to the award on the ground that the arbitra¬ 
tor’s powers had oeased on dismissal of suit. 
Decree was passed in terms of the award. On 
appeal by deft., the Appellate Court remanded 
the emt for re-trial as the diemiasal had destroy¬ 
ed the arbitration. Held , by the High Court 


C. P. CODE (Y of 1908), O. B, R 8. 

that the deft., by his conduct must be presum¬ 
ed to have waived his objection to the authority 
of the arbitrator and that the award was legal. 
[Johnstone. O.J. and Shadi Lai, J.) HARI 

Singh v. Allah Bakhsh. 

88 1.0. 769 = 118 P.R. 1916. 

O. 9, R. 8 —Dismissal for default in 
early part—Sufficient cause to be given. 

A suit or a petition should not be dismissed 
in the early part of the day owing to the tem¬ 
porary absence of the party or pleader and if 
the absence is explained, the suit or petition 
even if it had been dismissed, must be restored. 

[Kensington, J.) Jesa Ram v. Thakar Das. 

13 I.G. 488 = 197 P W.R. 1911. 

--0. 9, R. 8 — Dismissal under— 

Appeal does not lie. 

After the framing of issues in a suit, the court 
disposed of it in these words: "The plaintiffs 
are absent. The suit is dismissed with costs." 
The plaintiff appealed against the decision and 
the appellate court remanded the oase for fresh 
disposal after taking evidenoe. Held, that the 
disposal of the 6Uit by the trial oourt was under 
O. 9, R. 8 , C. P. C. and that its order could be 
displaced only under O. 9, R. 9 or an appeal 
from an order under that provision. [Oldfield 
and Venkatasubba Rao, JJ ) VELAYUTHA 

Mudaliar v. Bundaresam Pillai. 

(1922) M.W.N. 483 = 1922 Mad. 416. 

-0. 9. Rr. 8 and 9 and S. 2 (2 )—Decree 

for portion of claim-Appeal-Dismissal for 
default — Restoration. 

In a suit, if a deoree is passed for the part of 
the plff.’s olaim acknowledged by the deft, and 
the rest is dismissed for deft’s default of ap- 
pearaooe under O. 9, R. 8 . it is an appealable 
deoree within tbe meaning of 8 . 2 ( 2 ) The 
acknowledgment by the deft, must be of the 
olaim as stated in the plaint and for the 
amount as stated therein and not simply of tbe 
cause of action. 8 . 2 ( 2 ), C.P.C. applies to the 
total and not partial dismissal of a suit. 

A case was dismissed for the default of 
the plff. The deft, admitted the execution of 
the bond but pleaded the disoharge of the part 
of the liability by work and labour done by 

him for the plff. The Court deoreed the suit 
for the rest balanoe, Held , the part dismissed 
was an appealable deoree. [Doubtful) 
lhe deft’s plea was a oause within the mean¬ 
ing of O. 9. R- 8 , and was neither a plea of 
set off or common aotion. The words in 
R. 8 , 'admits the olaim or part thereof’ are 
applicable to the oases where the Oourt oan 
oonsider od the examination of the plaint 
and deft.’s written statement, that the deft, ia 
ready to pay the admitted olaim there and 
then or submit to the relief claimed in the 
plaint. Tbe word * Claim ’ in O. 9. R. 8 , 
being synonymous with the amount sued for, 
refers to the right claimed irrespective of the 
amount stated in tbe relief oolnmn. The plff. 
would get a deoree under O. 9. R. 8 , if the deft. 
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admits the right, otherwise not. A plfi. guilty 
of some teohnioal error or mistake ought not 
to be Bhut out from the judgment seat as the 
oosts against the plfi. will afford the deft, a 
good protection. (Coutts Trotter and Seshagiri 
Aiyar , JJ.) Munisawmi Goodu v. Junjadu. 

39 1.0. 68 . 

-0. 9. R. 8 and 0.17. R. 2— Default of 

plaintiff to appear at adjourned hearing— 
Dismissal. 

0. 17. R. 2 only gives a judicial discretion 
to the Court to dismiss the suit under O. 9, on 
default of plfi. to appear; heaoe a Court will 
not be justified in dismissing whoa plfi. has 
prim a facie proved bis oaae. ( Phillips . J.) 
SUBRAMANIA OTHUWAR V. MUNOSAMIYA 
PlLLAI. 81 1.0. 869. 

-0. 9. R. 8 and 0. 17. R. 3—Appear¬ 
ance — Plaintiff and wifnessss absen —Pleadtr 
with instructions to ask for adjournment- 
Applicability. 

Where a plfi. and his witnesses were absent 
and his pleader had instructions only for an 
adjournment, the Court oan dismiss the suit 
only under 0. 9, R. 8 and not under 0. 17, 
R. 3 as a restoration of suit so dismissed is 
allowed only under the former provision. 
(8eshagiri Aiyar , J.) MlTTADAR VANKOBA v. 
Mittadar Khadirappa. 

23 10. 614 = (1914) M.W.N. 844, 

-0. 9, R. 8 —Application for restoration 

dismissed for default—Appeal. 

Appeal lies against an order of dismissal of 
an applioation for restoration of an applioation. 
dismissed in default, for restoration of the 
suit dismissed in default. ( Hallifax, A J.C.) 
KALIOHARAN v. Ratansingh. 

19 N L.R. 119-79 1.0. 889-1923 Nag. 293. 

-0. 9, R. 8 —Dismissal for default — 

Plaintiff dead on the date of hearing—Order is 
a nullity. 

Where an order purported to be passed under 
O. IX, R. 8 , Civil Prooedure Code ; but in (aot 
the plfi. was dead on that date though neither 
the Court nor any of the parties was aware of 
it, held that the order passed was a nullity. 
(Daniels, A.J.O.) TlRLOCHAN PRASAD SlNGH 
V. BHAGWATI. 9 0. & A.L R 70 = 

73 I.C. 230=1921 Oudh 111. 

———0. 9, R. 8 —Dismissal for default— 
Death of plaintiff—Procedure. 

When the death of the plfi. was not brought 
to the notioe of the Court and nobody appeared 
on the date of hearing on behalf of the plfi. the 
Court had jurisdiotion to dismiss the suit under 
O. 9. R, 8 . No applioation for substitution of 
legal representatives of a deoeased plfi. oan be 
made when a suit has been dismissed fo* 
default, the souse of suoh an applioation being 
that the suit must be pending. The remedy 
of the legal representatives is to first apply 
within the limitation period for the restoration 
of the suit. ( Lindsay and Raflque, A.J.Os.) 
;Debi bakhsh Singh t> Habib shah. 

14 1.0. 711. 


C. P. CODE (Y ol 1908), 0, 9. R. 8. 

-0. 9, R. 8 —Appearance — What 

amounts to. 

Where tbe party and his pleader appear, but 
the pleader a9ks for a pass over to cousult his 
leader, and when the oase is later called on, no 
one appears and is dismissed for default, it must 
be held the plaintiff had not appeared within 
the meaning ol the rule. 3 P.L.J. 855 and 
6 P.L.J. 17. foil. (Coutts and Adami. JJ.) 
Basdeo Narain Singh v. Harak narain 
SINGH. 68 I 0. 942 = 1928 P. 186. 

-0. 9, R. 8— Plaintiff entitled to decree 

on admission of defence—Cause of action. 

Tbe question whether there i9 a oauee of ao- 
tion or not does not depend upon ihe admis¬ 
sion of the defendant. Where the plaint dis- 
olo9es a oause of aotion, the plaintiff is entitled 
to get a deoree on the almieeion ot the defenoe. 
(Ross. J.) Baud Das Misra v. diqambar 
KORI. 65 I.C. 644 = (1921; Pat 297. 

-0. 9, R. 8— Dismissal for default — 

Minor plaintiff. 

In dismissing a suit for default, a Court 
has no jurisdiotion to provide that the order 
shall not prejudice a minor plaintiff. (Das 

and Ross, JJ.) Kirit Narayan v Chan- 
CHAL DAS. 63 I G 736 = 

8 Pat L.J. 317. 

-0. 9, Rr. 8, and 10 (2 )— Co-plaintiffs - 

One plaintiff not appearing. 

A Court has jurisdiotion to direct a plaintiff 
to appear in person and to dismiss his suit if he 
fails to appear. But it oaunot dismiss the 
suit against the other plaintiffs. (Roe and 
Coutts, JJ) SRI PRABHU V • DWARAKA 
Prasad. 80 I.C. 823 = 4 Pat L J. 152. 

- 0.9, R. 8 and 0, 14, R. 1 (8) — Day 

fixed for hearing — Settlement of issus. 

Tbe date fix u .d for tbe settlement of issues is 
a date fixed for the hearing of the suit within 
0. 9. R. 8. (Roe and Jxuala Prasad, JJ.) FIRM 
of Harohand Rai anand Ram v. Ram 
BaHDUR SINGH. 48 I C 192 = 

(1919) Pat. 32. 

— 0. 9, Rr. 8 and 9 —Appearance of 
plaintiff—Pleader absent but plaintiff present 
in Court—Dismissal of suit — Restoration. 

Whore the plaintiff appears in person aod 
his pleader is absent, the mere presence of tho 
plaintiff in Court without prosecuting his suit 
is not an appearance within tho real meaning 
of the word aod the dismissal nf the suit in 
suoh a oase was a dismissal for default- within 
0. 9, R. 8 An applic»tion for restoration is 
therefore oompetent under O. 9. R. 9 of the 
Code. (Roe and Jwala Prasad, JJ.) LALJI 
Sahu v. Laohmi Narain Singh. 

47 I C. 27 = 3 Pat. L.J. 333. 

-0. 9, Rr. 8 and 9 —Appearance of one 

of the plaintiffs. 

Where a Court dismisses a suit with oosts 
after refusing to grant an applioation for 
adjournment by one of the plaintiffs who was 


Vol. 11—14 



211 


CIVIL DIGEST, 1911—1923. 21£ 


C. P. CODE (Y of 1908). 0 9, R. 8. 

present in Court, the order is a decree and is 
appeaUble as such. (Chapman and Atkinson, 
JJ) JUGESHAR RaI v. RAILAL BAHADUR. 

43 I.C. 189 = 4 Pat. L.W. 366. 

- 0. 9, R. 8 and 0. 47, R. 1 —No evi¬ 
dence—Dismissal — Review. 

Dismissal of a suit owing to plff.’s inability 
to produoe evidenoe in support of his case does 
not amount to a dismissal uoder O. 9, R. 8 and 
the plS. oan either appeal against that order or 
apply for a review. ( Chamier and Jwala 
Prasad, JJ.) MADHU SUDAN SINGH v. 
Krishna Prasad Singh. 

1 Pat. L.W. 790 = 39 I C 946 = 

3 Pat. L.W. 428. 

- 0. 9, R. 8— Admission in part and 

counter-claim by defendant—Plaintiff absent 
— Procedure. 

Where a plaintiff's claim was admitted in 
part by the defendant subjeot to a oounter- 
olaim. but when the suit was called on the plain¬ 
tiff beiDg absent the suit was dismissed as a 
whole. Held, the suit ought to have been deoreed 
to the extent the defendant admitted liability ; 
the counter-claim can be considered only if the 
defendant comes forward to prove it. ( Kincaid , 
J.C. and Kennedy, A.J.O.) KHEMCHAND 
Daryanomal v. Menghomal CHUTAKNaL. 

66 1,0. 789 = 13 S.L.R. 172. 

-0 9. R. 9. 

application. 

Conditional order. 

Dismissal for default. 

Execution proceedings. 

Forum. 

Fresh suit. 

Limitation. 

Probate application. 

Res judicata. 

Restoration. 

Revision, 
scope of. 

Sufficient cause. 

Application, 

-0 9, R. 9 ; 0 21, R. (2) (2); O. 43. R. 1 

(c)— Application tor revival of petition under 
0. 21. R. 2 (2) which was dismissed lor default 
— Appeal. 

O, 9, R 9. does not apply to an application 
under O. 21, R, 2 (2) aod no appeal lies from 
an order dismissing an application for revival 
of a petition under O. 21, R. 2 (2) whioh was 
dismissed for default. ( Sanderson . C J. and 

Richardson, J.) HanseswariDasi v. Radhika 
Prasad. 63 I.C. 838. 

- 0. 9, R. 9 — Application — Procedure. 

Application upder O. 9, R. 9 most be 
disposed of on evidenoe and not on the ground 
that it is bona fide or otherwise. (Fletcher and 
Newbould. JJ.) Dubga Kenta Barma v 
NTO Koch. 42 I C. 649=22 C.W.N. 871.’ 


0. P. CODE (Y of 1908), 0. 9, R. 9-Diimbiar 
for Default. 

Conditional Order. 

-0, 9. R. 9— Conditional order—Order 

to restore on payment o/ costs—Proper order — 
Appeal. 

It a Court deoides to restore a suit, the pro¬ 
per order to pass is to direot the plaintiff to 
deposit the amount of oosts within a fixed 
period and to pass a final order after that period. 
But where the Court orders the deposit of costs 
within a fixed period and at the same time 
states that otherwise the suit will stand dismis¬ 
sed, it makes a fioal order and an appeal lies and 
the Appellate Court oan consider the adequacy 
or otherwise of the oosts. (Chamier and Ptggott 
JJ.) NANDLAL V. KISHORI. 26 1.0 899 = 

2 A.L.J. 1270. 

Dlsmlsial for Default, 

-0. 9, R. 9— Dismissal of suit for 

default . 

The rules or orders dealing with the oase of 
the new appearance of a suitor do not apply to 
the situation arising from the death of a suitor. 
(Lord Shah.) DEBI BAKSH 8INGH v HABIB 
Shah. 33 All. 331 = 17 0 W N 829 = 

11 A L.J 623 = 18 C L J 9 = 

13 Bom. L R. 640=14 M.L T 33 = 
(1913) M.W.N. 566 = 23 M L.J. 148 = 

16 O.C. 194=19 I.C. 526 = 40 I.A. 130 (P.C.). 

[On appeal from 14 I.C. 221. 

See also 14 I.C. 711 ] 

■” 7 0.9, R. 9— Dismissal for default — 

Application to set aside—Futile appeal—Effect 
of. 

An order dismissing an appeal for default, is 
not a deoree and therefore the decree of the 
Court of first instanoe is not superseded by it 
nor dees it merge into it. 39 All. 13 ; 36 All. 
350 (P.C.), foil. Therefore if an appeal from an 
ex parte deoree is dismissed for default, the 
first Court -oan allow the application to set 
aside that ex r arte decree. (Bantrjee , J.) 

Rafaqet Hussain v. Bibi Tawaff 

39 All. 393 = 39 I C 819 = 

15 A.L J. 286. 

Z '7“®*.?» R> 9 —Suit dismissed in default 
—Fresh suit. 

A suit was brought for a share of profits for 
the year 1313, 1314 aod 1815 /cli,-, the suit 
was dismissed in default of the plaintiff. He 
brought a fresh suit for the years 1316. 1317,. 
ol8 including the sums recovered for the pre¬ 
viously mentioned years. The suit is not barred, 
cause of aotiou being difierent. (Chamier, J.h 
kaj Bahadur v. Shiam Lal. 30 I c. 868 . 

R 9 and °* 4a - R - 1 Dismis- 
a Application to set aside— 

Application dismissed for default—Subsequent 
application—Order on, not appealable. 

Where a suit is dismissed in default and 
an application to set aside the order is alsn 
dismissed in default, au order made ou a subse¬ 
quent application refusing to set aside the* 
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0. P. CODE (V of 1908), 0. 9, R. 9-DlamIiaal 
for Default, 

dismissal of the previous application, is not an 
order refusing to set aside ibe dismissal of a 
suit in default within th4 meaning of the 
ol. (c) of R. 1 of 0. XLUI of the Oivil Pro 
oedure Code. 8 uob an order is not appealable. 
(Sanderson. C.J. and Richardson, J.) HARA 

Kumar mitteb v Murari Mohan 

86 G.L.J. 181 = 69 l.C. 1003 = 1922 Cal. 572. 

-0. 9, R. 9—Dismissal for default— 

Dismissal of an application against order dis¬ 
missing an application under O. 9, R. 9 for 
default—Revision. 

An applioatioa lies to restcre a former appli¬ 
cation wbioh is dismissed for default. At the 
same time when that application is rejeoted, 
no appeal lies from the order of rejection. 0 . 48, 
R. 1 (c) shows that an appeal lies from an order 
under 0. 9, R. 9, rejecting an application from 
an order to set aside the dismissal of a suit. 
This cannot be interpreted to mean that an 
appeal lies from an order under R.. 9, 0.9, 
rejecting an application for an order to set aside 
the dismissal of an application, but a revision 
lies. (8 cott-8mith, J.) LOK NATH v. Mt. 
8 ATTAN BAI. 73 l.C. 821 = 

1923 Lah. 802 (2), 

-0. 9, R. 9-Dismissal for default — 

Fresh suit. 

Where, a claim preferred to an attachment 
having been disallowed, a regular suit institu¬ 
ted thereafter by the olaimant was dismissed 
for default, the exeoution petition beiug in the 
meanwhile withdrawn, a fresh suit for the 
same deolaratory right brought on the decree- 
holder’s fresh application (or exeoution is bar¬ 
red under 0.9. R. 9, as there was no fresh oause 
of action and under Art. 11 of the Limitation 
Aot as the fresh suit was not brought within 
one year of the rejection of the objeo'ion. 127 
1,0. 944, ref. to.) iRattigan and Lo Rossignol, 
JJ.) GOPAL SINGH V. GANAPATI RAI. 

88 P.R. 1918 = 117 P W.R. 1916 = 
33 I 0. 821 = 130 P.L.R. 1916. 

-0. 9. R. 9 and Sch. Ill—Dismissal of 

execution for default—No power to restore. 

An order of a Collector restoring an exeoution 
oase to his filo after it was dismissed by him in 
default of the deoree-bolder is illegal and with¬ 
out jurisdiction. Subsequent proceedings in 
respect of tho oise in the Collector’s Court are, 
therefore, void, though the parties mieht 
submit to the Court. ( Findlay , A.J.C.) DUL- 
OHAND o. NARAIN. 81 l.C. 237. 

-0. 9, R, 9— Dismissal for default — 

Effect of - Rule of common law os to bar of 
action against joint contractors whether applies, 

A dismissal for default is not oovered by the 
rnle of common law, that a judgment recovered 
against one of several joint oontraotors io a 
bar against the rest. ( Mittra. 0. A. J. C.) 
BUKHARAM v, RAMJI. 28 f .0. 878 = 

10 N.L.R. 39. 


0 P. CODE (Y of 1908), 0.9, R. 9 -Bx«cutlon 
Proceedings. 

-0. 9. R. 9— Dismissal for default— 

Setting aside as regards some— Effect on others • 

An order under 0. 9, R. 9 setting aside an 
order of dismissal lor default made on the ap¬ 
plication of some of the plaiottffs may operate 
in favour of all of them, as the Court setting 
aside the order may direot. ( Stuart and 
Kanhaiya Lai, A.J. Cs.) BlSHAMBAR NaTH- 
v. GlRDHARl Lai». 7 0.LJ.1- 

2 U.P.L.R.(J.C) 46 = 39 l.C 481- 

23 O.C. 18. 

- 0. 9, R. 9— Dismissal for default . 

Where on the day of hearing, the plaintiS’s 
pleader bad instructions only to ask for ad¬ 
journment whiob was not granted and the oase 
dismissed, held the dismissal was under O. 17, 
R. 2 and an application for restoration under 
R 9 of O. 9 was maintainable. iMullick and 
Macpherson, JJ ) 8D BHaHA MUHAMMAD 

Maudood v. Maharaja Sir rameshwar 

BINGH. 1 Pat. L.R. 281 = 74 I C. 698 = 

1923 P. 880, 

--0. 9, R. 9 and B. T. Act, 8 . 188— 

Dismissal for default, 

Subsequent application for assessment of rent 
where the application failed for default, is not 
barred under S. 158 of the B. T. Aot. tDawson 
Miller and ilullick, JJ.) JANKI Ray v. Raja 
KALANAND BINGH. 2 P. 192 = 

4 Pat. L.T. 703 = 74 l.C. 464=1923 P. 381. 

-0. 9, R. 9 —Dismissal of application 

for default-Procedure. 

No application lies under 0. 9, C.P.O. to set 
aside a dismissal for default of an application 
under 0 9, R. 9, O.P.C. 4 Pat. L. J. 135, foil. 

) Roe and Jwala Prasad, JJ.) RAMGHULAW 
BINGH V. SHBO DEONARAIN BINGH. 

81 I 0. 182 = 4 Pat. L.J. 287. 

Execution Proceedings. 

-0, 9, R. 9 —Execution proceedings. 

0. 9, R. 9 does not apply to an application 
under 0. 21, R. 2 (2) and no appeal lies from an 
order dismissing an application for revival of a 
petition under 0. 21, R. 2 (2) dismissed for 
default. 8. 141 does not make 0. 9, R 9 applioa. 
ble to suoh a case. 'Sanderson, 0. J. and Richard¬ 
son, J.) Hanseswabi v. Radhikaphasad. 

63 1.0. 885. 

-0. 9, R. 9 —Execution proceedings — 

Dismissal for default—Whether the rule is 
applicable — Remedy. 

A fresh application for exeoution is compe¬ 
tent when a previous application is dismissed 
for default, a9 R 9 does not apply. Ex parte 
orders or decrees and orders of dismissal for 
default made in the oourse of exeoution pro¬ 
ceedings lie outside the soope of the remedies 
provided by 0. 9. But when in relation to suoh- 
a proceeding do special remedy ie provided by 
the Code, the Coarts have under the general 
law, aided perhaps by 8 . 158, an inherent powee 
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0. P. CODE (Y of 1908), 0. 9, R. 9— Execution 
Proceedings. 

to review ex parte order and an order for dis¬ 
missal for default. Case-law disoussed. ( Flet¬ 
cher and Richardson, JJ.) BHARAT CHANDRA 
Nath v. Yasin Sabear. 411.C. 388- 

21 C.W.N. 769. 

-0. 9, R. 9 —Execution proceedings. 

There is oo reason in prinoiple why O. 9, 

R. 9. (O. 9 generally) should not be held appli¬ 

cable to applications for setting aside sales in 
execution, made under 0. 21, R. 90, (Tevnon 
and Newbouid, JJ.) BHOBEN BEHARI NAQ v. 
Dhirendra Nath, 33 1.0.381 = 

20 C.W.N. 1203. 

-;- 0. 9, R. 9 and 8 . 141— Execution pro¬ 
ceedings —Applicability to an application under 

S. 47 and O. 21, R. 90. 

Where an application for setting aside an 
execution sale under O. 21, R. 90 is dismissed 
for default another application lies under O. 9, 
R. 9 to set aside that order. An application for 
setting aside a sale under 8 . 47 and O. 21, 
R. 90 is not an application for execution. It is a 
miscellaneous proceeding in the nature of au 
original proceeding in which the auction pur¬ 
chaser is the principal interested parly. 8 . 141 
does not apply to applications lor execution. 
(D. Chatierjee and Chapman, JJ.) DlLJAN 
Mihha Bibi v. Hemanta Kumar Roy. 

29 I.C. 893 = 19 C.W.N. 738. 

--—0.9, R. 9— Execution proceedings — 

Application for final decree is not. 

O. 9, R. 9 is applicable to an application 
for final decree for foreclosure dismissed for 
default , the application for final deoree for 
foreclosure not being a prooeeding in execution. 

( Ashworth and Simpson, A.J.Cs.) BABU RAM v. 
Mt. Ram Dulari Debi. 

26 O C. 194 = 74 I.C. 701 = 1924 Oudh 80. 

--0. 9, R. 9 and 8 . 181— Execution pro¬ 
ceedings-—Strong grounds necessary. 

O. 9, R. 9 has no application to execution 
proceedings the reason being that fre 9 h applica¬ 
tions oan be filed. 8 fcrong grounds would be 
required to justify an application under 8 . 151 
for the restoration of an execution application 
as would be required for an application for 
review. (Ashworth, J.C. and Simson, A.J C.) 
Nageshwar Prasad u. Jai Narayan. 

73 I C. 73 = 1922 Oudh 201 (2.). 

-O. 9, R. 9. 0 ; 21, R. 90— Execution 

proceedings—Restoration. 

O. 9, R. 9 applies to an order dismissing for 
default an application under O. 21, R. 90. 
(Lindsay, A.J.c.) GOWRI v. Hinga. 

59 1.0. 873 = 23 0. C 349. 

-O. 9, R. 9 and O. 21, R. 90— Execution 

proceedings—Dismissed for default—Fresh suit. 

O. 9, R. 9 does not apply to an order dismis¬ 
sing for default an application to set aeide a 
sale held in execution of a deoree. Application 
for restoration is not a suit within R. 4 of O. 9. 
(Das, J.) Jugal Kishobe v. Bachandeb 
Mohan. 62 i.c. lie. 


0. P. CODE (Y of 1908), O 9, R, 9-r-FWih 

Suit. , 

- “0. 9, R, 9 —Execution proceedings— 

Proceeding under O. 21, R. 90— Dismissal of 
application, 

O. 9, R. 9 has do application to a proceeding 
in execution instituted under O. 21, R 90 of 
the 0. P. Code. 17 All. 106 ; 13 C. L. J. 532 ; 
41 Cal. 1 ; 38 Mad. 199; 35 I. C 337 ; 21 
C. W. N. 769 ; 3 Pat. L J. 367 ; 40-Mad. 780; 
foil ; 3 n.L.J. 276 ; 12 0. L. J. 6 ; 19 C.W.N. 

! 25 ; 37 Mad. 462 a D d 20 C. W. N. 1203, dips. 
(Atkinson, Coutts and Manuk, JJ.) BHUBAN¬ 
ESWAR Prasad Bingh v. Tilakdhabi Lal. 

4 Pat. L. J. 133 = 49 I C. 617 = 
(1919) Pat. 73 (F.B.). 

— -0. 9, R. 9— Execution proceedings 

O 9, C. P. Code, does not apply to execution 
proceedings. An application for execution dis¬ 
missed for default oannot be restored either 
under O. 9, R. 9 or 8. 151, C. P. C. 41 Cal. 1, 
foil. ( Mullick and Thornhill, JJ.) BABU 
RITTU KOER v. BaBU alakdeo nabain 
bingh. 3 Pat L.W. 208 = 

4 Pat. L.J. 330 = 47 I.C, 184 = 

(1918) Pat. 263. 

-- "0. 9, R, 9 and 0. 21, R, 100— Execu~ 

tion proceedings—Claim dismissed for default — 
Application lor restoration. 

A person who was a stranger to a deoree made 
a olaim under O. 21, R. 100 and his olaim was 
dismissed for non-appearance on the date fixed 
for hearing. He applied under O. 9, R. 9 for 
re-hearing of the case. Held, that the oourt 
had power to re hear the application. An 
application under O. 21, R. 100 is in the nature 
of a summary suit and the provisions of the 
C. P. Code should apply. 41 Cal. 1, not foil. 
(Roe and Jwala Prasad, JJ.) 8 ATYA Narain 
Lal v. Gobind Bahay. 3 Pat. L J. 230 = 

48 I.C. 951 = 4 Pat. L.W. 102. 

Forum. 

P* 9— Forum—Application under 
— Rejection — Appeal — Revision. 

While an application for restoration of a suit 
under O. 9, R. 9, C. P, C. was pending, the 
forum was transferred from British territory to 
a native state and the court returned the appli¬ 
cation for presentation to the proper court. 
Beld t that the order of the court was, in sub¬ 
stance and in effect, an order refusing to grant 
the application for restoration and was appeal- 
able. (Tudball, J.) Sheotahal v. Qasim. 

13 I.C. 34 = 10 A.L J. 41. 

Fresh Salt, 

Q ~r 9* R* 9 —Fresh suit—When barred. 

O. 9, R. 9, O. P. Code, has a restricted applioa- 
tion only to those oases only where a second 
suit is brought for the same objeot and oo the 
eame oause of action as the suit, whioh was 
dismissed. IKanhaiya Lal and Sulaiman, JJ.) 

Balkishan t>. Raghubab dayal. 

tL.R. 3 A. 488 = 74 I.C. 991 = 48 AU. 81 =* 

1923 All. 409. 
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0. P. CODE (¥ of 1908). 0. 9. R. 9-Fresb 
Suit 

-0. 9, R. 9 —Fresh suit—Cause of action 

—Suit for declaration—Dismissal for default. 

A suit lor declaration that an alienation in 
favour of the defendant is invalid, was dis¬ 
missed for default. The plaintiff subsequently 
sued for partition and possession of a share. 
Held, the oauses of aotiou being different the 
suit is not barred. R. 9 bars a suit where the 
oause of aotion is the same. (Ayling and 
Krishnan, JJ.) ASIA BIBI v. SEHU MOHAM¬ 
MAD ROWTHEB. 89 M.L.J. 412 = 

^ 60 I.G. 201 = 12 L.W. 431. 

Limitation. 

- O. 9, R. 9— Limitation—Failure to 

apply within 80 days — Application under 0. 47, 
R. 1 —Revision. 

It the plaiutiS fails to apply under 0. 9, K. 9 
within thirty days he cannot get an extended 
period of limitation and apply under 0. 47, 
R, 1, the latter is a general provision controlled 
by the special rule embodied in 0. 9, R. 9. 

( Adami, J.) RAJAH 8 HEOBAJ Nandan 
Singh v. Girijanand Singh. 88 I.G. 191 = 

1 Pat. L. T. 978. 

-0. 9, R. 9 and 0. 47, R. 1—Limita¬ 
tion—Dismissal of suit for default—Application 
to restore barred—Application for review whe¬ 
ther saves limitation. 

Application under 0. 9, R. 9 to restore suit 
dismissed for default must be made 'within the 
80 days of the order and the limitation does 
not oease to run by makiDg an application for 
review. 2 0. W. N. 318, rel. Per Roe, J.— 
Application for review oannot be made an 
excuse for going into the question whether an 
order refusing to grant time for the prodnotion 
of further evidenoa was proper and for reviving 
the suit altor the period of the limitation for 
an application in proper form, has lapsed. Per 
Sharfuddin, J.—0. 9, R. 9 applies only to 
original oases in appeal. 16 C. W. N. 613, 
dies. 29 0. 698, expl. ( Sharfuddin and Roe, JJ.) 
DEODIP SINGH V. GOPAL SINGH. 

1 Pat. L.J. 847=38 I.G. 93 = 

3 Pat. L.W. 66. 

Probate Application. 

- 0 . 8 . R - 9 —Probate application—Res¬ 
toration—Application for, 

0. 9, R. 9, is applioable to the dismissal of an 
application for probate wbioh had under S. 83 
of the Probato and Administration Aot been 
treated ns a suit. Tho applicability of the latter 
portion of the R. 9 is not conditional on that of 
the former. (Oldfield and Seshagiri Aiyar , JJ.) 

Rallabandi Veebamma v. Rallabandi 
SUBBA RAO. 82 I.G. 639. 

Res judicata. 

-- 0. 9, Rr. 9 and 13— Res judicata— Ex- 

parte decree — Application to set side—Dismissal 
for default—Subsequent application—Review— 
Q.P.Qode, 0. 47, R. 1. 


0. P. GODE (Y of 1908), 0 9, R. 9-Restora¬ 
tion. 

Where a suit was decreed inter partes against 
some defendants and ex parte against other 
defendants and the latter applied to set aside the 
ex parte decree but their application was dismiss¬ 
ed for default. Held, that a further applioation 
under 0. 9, R.9 asking that the dismissal of their 
former application underO.9, C.P.C, for default 
be set aside, is not maintainable. 4 P L.J. 135 
(F.B ) followed. 0. 47. C.P. Cede, does not apply 
when the order passed is by an officer other than 
the officer who made the original order. 8. 153, 
O.P.C., has no applioation as tho dismissal 
order was not an error or defect in the proceed¬ 
ings. (Roe and Jwala Prasad, JJ.) RamghuLam 
BINGE V, 8BEODEONARAIN SINGH. 

(1922) Pat. 9 = 1922 P. 121. 

Restoration. 

-0. 9, R. 9— Restoration—Grounds for. 

When a suit was called (or hearing the plain¬ 
tiff who was present in Court lelt l he Court pre. 
oinots to fetch his pleader who was engaged in 
auother Court. In the meantime the ease 
was oalled and the names of the parties were 
called out by the Court peon. The plaintiff 
who was present and who must therefore 
have appeared went away to fetoh his pleader. 
When the plaintiS and his pleader both arrived 
it was three-ouarter6 of an hour after the 
case had been oalled and dismissed for default. 
Held that in the oiroumetanoes of the oase 
the suit should be restored for re hearing on 
condition of the plaintiS paying into the Court 
the ooets of the defendant within a prescribed 
time failing whioh his application should stand 
dismissed. (Ryves, J.) BEHari Lal v MAQ- 
800D A LI. 71 I.G. 283 = 1923 All. 189. 

-0. 9, R. 9— Restoration—Inherent 

powers. 

A Court oan in its inherent powers restore a 
suit dismissed for default of appearance, on a 
ground other than 'sufficient oause for non- 
appearance.’ (Karamat Hussain and Tudball, 
JJ.) Lalta Prasad v. Ramkaban. 

34 All. 426 = 14 I.G. 187 = 9 A.L.J. 666. 

-0. 9, R. 9 —Restoration—Party appear¬ 
ing after a few minutes. 

Where a party appears a few minutes after 
the oase has been oalled on and dismissed 
during his absenoe, he should be made to pay 
the oosts of the applioation to restore the suit 
and bis suit should be restored and heard on 
merits. (Macleod, C. J. and Crump. J.) 
Irappa v. NINGAPPA. 1923 Bora. 480. 

-0. 9, R. 9— Restoration—Application 

for restoration itself dismissed . for default — 
C. P. C ., S. 151. 

There is no rule in tho Code that enables the 
Court to restore an .applioation made under 
0. IX, R. 9 whioh hae been dismissed for 
want of proaeouticn. Even 8. 151 does not 
apply in suoh a oase, (Macleod. 0. J. and 
Crump, J.) Manke v. Walwekar. 

1923 Bom. 886. 
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C. P. CODE (V of 1908). 0 9. R. 9-Reefcora- 
ttoo. 

0. 9. R. 9 — Restoration — Inherent 
power—Dismissal lor default. 

O. 9, R- 9 makes it oompulsory on * Court 
to set aside a dismissal where the plaintiff 
satisfies the Court that there was euffioieot 
oause for non-appearanoe. It oannot take 
away the Court’.a power to restore the oause 
for any other valid reason. 34 All. 426 foil, 
(Macleod . C J. and Heaton, J.) BILASIRAI 
LAKSHMI NaBAIN V. CUBSONDAS DAMODAR- 
DOSS. 44 Bora 82 = 53 I C. 252 = 

21 Bom L R 932. 

———0. 9, R. 9 — Restoration — Order res¬ 
toring suit is not appsalible— Not a 'judgment ’ 
within ths meaning of cl. 15 of the Letters 
Patent. 

0- 9, r. 9 of the Code of Civil Prooedure 
restoring a suit dismissed for want of pro* 
aeoution ie not a ' judgment ’ within the 
meaning of olause 15 of the Letters Patent and 
is therefore not appealable. (Sanderson, C.J. 
and Richardson. J.) Maharaj KISHORE 
Kb ANNA V. Kiban Qhashi dasi. 

49 Cal. 616 = 69 I.C. 820 = 1922 Cal. 407. 

— — - 0. 9, R. 9—Restoration—Effect of. 

If a suit is'dismissed for default but is sub¬ 
sequently restored on plaintiff’s application 
the restoration relates baok to the date of 
the applioation. (Teunon and Greaves, JJ.) 
ashotosh Roy v. anant Ram Bahatta- 
OHABJI. 50 I.C, 727. 

-0 9, R, 9—Restoration—Application 

filed within one month—Petition dismissed — 
Limitation Act, Art. 163. 

Where in a suit dismissed for default of 
.plaintiff, an applioation for the restoration of 
the suit was also dismissed on failure to furnish 
the judgment and deoree as directed by Court 
and a seoond applioation for restoration was 
made two months after the original order, the 
application is barred. tTpabji, J.) NADU 
SUBBA ROW V. GAUTI VENKATARaTNAM. 

22 1.0. 689. 

■-0. 9, R, 9—Restoration—Exonerated 

defendants. 

Where the plff. exonerates oertain defts, 
from liability and the suit is subsequently 
dismissed for default, it oannot be restored as 
against the exonerated defts. ( Kinhaiya Lai, 

•J.C.) Nageshab v. Bhagy Dobey. 

250.0. 67 = 68 I.C. 216 = 1922 Oudh 160. 

— 0. 9, R. 9 —Restoration—Order reject¬ 
ing plaint—No power to restore . 

An order rejecting a plaint under O. 7, R. 11, 
(c) of the C.P.C., operates as a deoree and onoe 
the order is perfected, there is absolutely no 
power in the Court under its inherent jurisdic¬ 
tion either to alter or to add to that order save 
as provided by 8. 159 of the Code or on review, 
AKulwant 8ahay. J.) Rameshwab Dhabi 

SINGH V. BADHU BAR AN BlNGH. 

bi Pat. L T. 281-72 I.C. 829 = 

2 Pat. 801-1928 P. 804 . 


C. P. CODE (V of 1908), 0. 9, R. 9-Scope of. 

-——0, 9, JRp. 9 and 13— Restoration — 
Inherent power —Bona fide mistake as to date- 
inherent powers. 

Under O. 9, Re. 9 and 13. a Court is bound 
to restore a suit when the applioant satisfies 
the Coart that he was prevented by sufficient 
cause from appearing but they do not take 
away or limit the Court’s inherent power to 
restore the suit for any valid reason. The fact 
that the applioant was under a bona fide 
mistake as to the date of hearing of his oase is 
a sufficient oause for restoring the oase, 
(26 Mad. 599 and 34 All. 426, foil.) ( Maung 
Kin and Rigg, JJ.) CHRISTENSEN V. MIT¬ 
CHELL. 54 I 0. 44 = 12 Bur. L.T. 188. 

Revision. 

0# 9, R. 9— Revision — Setting aside ex 
part e decree. 

A revision lies against an order re-admitting 
a suit dismissed for default. ( Piggotl , J.) 
AJODHYA PEBSHAD V. OBHABILA KOER. 

29 I C. 1004. 

O 9, R. 9 and 0. 47, R, 1— Review- 
Order of dismissal for default. 

Plff. is eatitlod to apply for review of judg- 
meot under O. 47, O.P.C. when his suit is 
dismissed for default and he has not applied 
under O. 9. R. 9 to set the order aside. 26 Cal. 
598; 16 C.W.N. 643 ; foil. Pat. L. J. 547 not 
boll. (Kumaraswami Sastri, J.) VlBUPAKSHl 
Gowd V. Bandapa. 37 M L J. 59 = 

9 L.W. 811 = 50 I c. 327 = 

(1919; M.W.N. 246. 
Scope of. 

-0. 9, R. 9 — Scope of, 

. O. R. 9, does not bar a suit for a declara¬ 
tion that the reDt-deoree and the sale conse¬ 
quent thereon were fraudulent because this suit 
is not based upon the oause of aotion which 
formed foundation of the earlier litigation. 

(Mookerjee and Walmsley, JJ.) GlRIBALA 
DASI v. Nitiya Lal SlNHA. 41 1,0. 908. 

——-O. 9, R. .9 —Scope of—Suit on same 
cause of action—Bar. 

Where the dismissal of a suit takes plaoe 
under the provisions of 6 . 102 of the old Code 
(O. 9, Rr. 8 and 9 of the new Code), the plain¬ 
tiffs are preolnded from bringing a fresh suit 
on the same oause of aotion. (Chapman and 
tixchardson, JJ.) Kalyan BlNGH v. RAM 
GHULAM BlNGH. 29 1.0. 902. 

—0. 9, R, 9 —Scope of. 

When an order dismissing a suit for default 
is set aside under O. 9, R. 9 suoh order may 
operate in favour of all the plaintiffs, though 
some of them only have applied, as the court 
setting aside the order of dismissal may direot. 
(Stuart, A.J.C. and Kanhaiyalal, A.J.C.) 
Bishambhab Nath v. Gibdhabi i»al. 

7 O.L.J. 1-2 D P.L R. (J.C.) «0» 

68 I.C. 481-28 0,0.16. 
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■G, P. CODE (V of 1908), 0. 9, R 9-Sufflcient 
Cause. 

Sufficient Cause. 

———O- 9, R 9— Sufficient cause—Applica¬ 
tion set aside— Revision. 

Courts of Small Causes should not show 
themselves too rigid or exacting in the oase of 
a litigant who is aoting bona fide in proseout¬ 
ing the suit. Where neither party being pre¬ 
sent when a suit was oalled on. the suit was 
dismissed, but the plff turned up later in the 
day and applied for restoration alleging that 
the journey took longer than he had anticipat¬ 
ed, the application to set aside should be 
allowed. ( Piggott , J.) Sarfaz KHAN v. Par- 
BATIA. 41 1.0. 918 = 13 A.L.J. 628. 

-0. 9, R. 9— Sufficient cause—Order of 

' restoration—R vision. 

Where an Appellate Court restored the suit 
even though the plff. oould not show sufficient 
oause for his non-appearance within 0. 9, R. 9, 
the order of the Appellato Court was not with¬ 
out jurisdiction for the restoration of the suit. 
35 All. 331 (P.O.), Cons. ( Neivbould and 
Panton, J J.) Nalladaboo and Co. v. Hari 
Kissen R&THI. 48 I.C. 961. 

-— 0. 9, R. 9— Sufficient cause—Restora¬ 
tion. 

A party who was present in Court for some¬ 
time but left it of his own aooord to attend 
other business of his own, without even taking 
the precaution for instructing his pleader is 
not entitled to have his oase restored. 

(Mooherjee and Beachcroft, JJ.) Chabu 
Chandra Ghose v. Ohandi Charan Roy. 

27 I.C. 492 = 19 O.W.N. 28. 

-0. 9, R. 9— Sufficient cause—Non-ap- 

^pearance. 

Under 0. 9, R. 9 the failure to be in time to 
oatoh a train, ia order to attend a oase, is not 
« sufficient oause. ( Barrington and Carnduff, 
JJ.) Kali Prosad Tewary v. Prayag 
RAJ. 19 1.0. 234. 

-0. 9, R. 9 -Sufficient cause—Many 

adjournments at plaintiff's request—Bis absence 
at the last hearing—Dismissal for default. 

A suit was repeatedly adjourned at plaintiff’s 
request, and he stated that he did not desire to 
prosecute the olaim. On the day of the last 
hearing he was absent and his pleader had 
no instructions and thus the suit was 
dismissed for default. He then applied for 
restoration on the ground that he had no notioe 
of the date of hearing. Held, that the applica¬ 
tion for restoration was properly dismissed 
under O. 9. R. 9. (Abdur Rahim and Odgers, 
JJ.) Ramohandba V. RAJU. 

62 1.0. 378 = 13 L.W. 334. 

—0, 9, R. 9— Sufficient cause—Minor— 
Guardian's latches. 

Minority is not in itself 'snffioient oause’ for 
. restoration under 0. 9, B. 9 (1), G.P.O. unless 
-the guardian has bean guilty of latohes or gross 


0. P, CODE (V of 1908),0. 9, R. 12. 

negleot of the minor's interest!. The Court is 
bound to enquire into the question 26 M. 599 ; 
30 M. 274, foil ; 24 M.L.J. 235. diet. < Oldfield , 
J.) adayapadi ramanna Udpa v Krishna 
UDPA. 23 I C. 430 = 27 M L J. 187. 

-0. 9, R. 9 —Sufficient cause —Illness of 

brother—Other grounds \f can be urged under. 

Illness of a brother was held not sufficient 
cause to set aside a dismissal for default. In 
an application for restoration, it is not open to 
attaok the order on the ground that the proper 
oourse was to rejeot the plaint under 0. 7, R II, 
as that is a matter for appeal. ( Miller , G.J., 
and Kulwant Sahay, JJ.) Rambhanjan SINGH 
V. PASHUPAT RAI. 2 P*t. 784 = 

74 I.C. 847 = 1924 P. 271. 

-0. 9, R. 9— Sufficient cause—Mistake 

as to date. 

After being satisfied of the oause for default 
of proseoution, the Appellate Court is bound to 
set aside the dismissal order. Where a man 
oarelessly trusted his defective memory without 
consulting the briefs in the Advooate's office, 
the failure to attend an appeal on that impres¬ 
sion iB not a sufficient oause to restore it after 
the dismissal for default. But the Court oan 
consider the question of restoration independ¬ 
ently of the 0. 9, R. 9, for just and sufficient 
oause if an appeal is dismissed for default. If 
the deoree appealed against is unjnst or wrong 
on merits it might be a good oause to restore 
the appeal on terms. ITwomey, J.) MAUNG 
PO TU v. OHAUNG TAIK. 13 I.C. 880 = 

5 Bur. L.T. 72. 

-0. 9, R. 9— Sufficient cause— Parda- 

nashin lady—Neglect of agent not a sufficient 

cause. 

Where an appeal is dismissed owing to the 
default of the appellant in depositing the oost 
of serving notices, the order of dismissal should 
not be set aside exoept for just and sufficient 
oause. That the default was due to the agent’s 
negleot or misoonduot, where the prinoipal was 
a pardanashin lady is not a sufficient oause. 
The propriety of an ex parte order setting aside 
an order dismissing an appeal for default, may 
be questioned at the hearing of the appeal and 
oan be reoonsidered at the instance of the party 
aggrieved. ( Fawcett , J.C., and Kemp. A.J 0.) 
JANAT V. KAMILSHAH. 60 I.C 948 = 

14 S.L.R. 239. 

-0. 9, R. 12— Minor—Default of ap¬ 
pearance — Guardian. 

A defendant though a minor represented by 
a guardian, is a party to the suit whose produc¬ 
tion in Court oan be compelled by a direction 
to his guardian and the failure on the part of 
the guardian to oomply with the direction, 
will enable the Court to aot under O. 9, R. 12. 
23 M.L.J. 676, dist. (Krishnan, J.) Ayya 
Naddan V. Thenammal. 

27 M.L.T, 171 = (1920) M.W.N. 241 = 
88 1.0. 918 = 11 L.W. 289. 
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0. P. CODE (Y of 1908), 0. 9, R. 12. 

--0. 9, R 12 —Power of Court to direct 

parly to appear. 

It cannot be said that the Court has no 
powec to order a party to appear in person 
unless empowered by specific seotions in the 
C. P. Code. The Court can order a party to 
appear in person in the interest of justice. 
(Sadasita Aipar, J.» RAJAGOPABA PANDARI- 
THAR V. MUTHU KUM4RACHETTIAR. 

23 M.L J. 676 = 17 I.C. 762 = 

13 M.L.T. 19. 

-0. 9, R. 12 — Dismissal of suit—Notice 

to show cause. 

Before a suit is dismissed for non-appearanoe 
of plaintiff when he was ordered to appear in 
Court in person, he should be given an opportu¬ 
nity to prove the cause of his non-appearance. 
A dismissal of a suit without giving him 
opportunity, is bad. (Kanhaiya Lai, A.J.C.) 

Rameshwar baksh Singh v. Rasul Beg. 

38 I.C. 477 = 8 0 L J. 712. 

-0. 9, R. 13. 

ABSENCE OF NOTICE. 

APPEAL. 

APPELLATE COURT. 

APPLICATION. 

CO DEFENDANTS. 

COMPROMISE DECREE. 

CONDITIONAL ORDER. 

COSTS. 

Dead man. 

Effect of setting aside. 

Execution proceedings. 

EX PARTE DECREE. 

Final decree. 

Fraud 

Legal representative. 

Limitation. 

Miscellaneous proceedings. 
Procedure. 

Review, 
right to apply. 

Scope OF. 

8ERVICE OF SUMMONS. 

SMALL CAUSE. 

Substituted service. 

SUFFICIENT CAUSE. 

SUIT TO SET ASIDE. 

Absence of Notice 

--0. 9, R. 13 —Absey.ee of net ce. -Decree 

a nullity . 

An ex parte decree duly passed is a good 
deoroe. But if the decree is made in the 
absenoe and without prop-r notice to the deft , 
that deoree does not bind the other party or 
does not stand in his way of showing the true 
faots of the case. ( Fletcher and Richardson , JJ.) 
Jugal Kishore v. Chintamony. 

27 I.C. 223 = 18 G.W.N. 1288. 

__ 0. 9, R. 13 — Absence of notice — 

Transfer. 

Where a suit ie transferred without notice to 
defendant, thees parte deoree must be set aside. 
(Afofi 8agar, J.) GaNQA Ram v. Gujar Mal, 

' 1923 Lah. 444. 


0. P. CODE (Y of 1908), 0. 9, R. 18—Appeal. 

Appeal. 

-0 9, R. 13— Appeal—Application to 

set aside an ex parte decree after dismissal of 
appeal for default—Maintainability. 

An order in dismissing an appeal for default, 
is not a decree and therefore, the deoree of the 
Court of first instance is not superseded by it 
nor does it merge into it. ; 39 All. 13, 36 All. 350 
(P. C.) foil. Therefore if an appeal from an 
ex parte deoree is dismissed for default, the fir9t 
Court oan allow applioation to set aside that 
ex parte deoroe. (Banerjee, J.) Ranaqat 
Husain v. Bibi Tawaef. 39 All. 398 = 

39 I.C. 919 = 18 A.L J. 288. 

- 0. 9, R. 13— Appeal — Pendency of — 

Ex parte decree — Application to set aside— 
Appellate Court—Jurisdiction of. 

If one of the defendants who contested the 
suit appeals against the deoree without making 
the other ex parte defts. parties to the appeal, 
the trial Court has jurisdiction to entertain an 
application by the ex parte defendants to set 
aside the ex parte deoree, independent of the 
pending appeal in the High Court, beoause no 
appeal has been preferred by the applicants. If 
the trial Court dismisses (he applioation, the 
remedy is by way of appeal to the Distriot 
Judge and not by an independent applioation 
to the Distriot Judge, to set the ex parte deoree 
aside, whiohhehas no jurisdiction to entertain. 
37 AH. 208, dist. (Richards, C.J. and Banerji, 
J.) JAGESSWAR v. OHUNI Lal. 89 I.C. 140. 

-0. 9, R. 13—Appeal—Ex parte decree — 

Supersession by Appellate Court as regards 
some parlies—Setting aside. 

When a deoree of the lower Court is super¬ 
seded by a deoree of a superior Court, the for¬ 
mer oannot alter or amend it, on the appli¬ 
oation of defendants against whom the ex parte 
deoree was passed. (Chamier and Piggott, JJ.) 
Mathooba Prasad ». Ram Charan Lal. 

87 All. 208 = 28 I.C. 261 = 13 A.L.J. 283. 

-0. 9, R. 13 — Appeal — Order setting 

aside ex parte decree—Conditional on payment 
of costs on a certain date—Omission, effect of. 

Where an ex parte deoree was set aside on 
condition of payment of costs by a certain 
date, and money was not paid on that day and 
the application was therefore dismissed, the 
Court bolding that it had no power to extend 
time, held that the final order of dismissal ie 
appealable. ( Ryves and Piggott, JJ.) JAGAB- 
NATH SAHI V. Kamta Prasad. 36 All. 77 = 

23 I.C. 138 = 12 A.L.J. 38. 

- 0. 9, R. 13 and 0. 17, Rr. 2 and 3— 

Appeal —Ex parte decree. 

Where on the date of hearing tho deft, and 
his witnesses were absent and the Court decided 
the oase ex parte under O. 17, R. 3 after going 
into the merits, held that the remedy of the 
deft, was only by way of appeal against the 
ex parte deoree and not by way of £ bb 
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0. P. CODE (Y of 1908), 0. 9. R. 18—Appeal. 

applioation under 0- 9. R 13, O.P.C. (Tud- 
b all, J.) Ganga Ram v. chiddu Bingh. 

14 i.O. 119 = 9 A.L.J- 763. 

- 0. 9, R. 13— Appeal—Pendency of — 

Power of tower Court to set aside decree. 

Ad ex parte decree was pasted against some 
defts. in ihe suit. The other defts. appealed^ 
but the delta. agaiDet whom the ex parte decree 
was passed were not joined in appeal. The 
applioation iu such oase to set aside the ex parte 
decree lies to the original and not to the 
Appellate Court, i Teunon and Chauduri, JJ.) 
ABDUL BHAD V. AMDALI GAZI. 

87 l.C. 989 = 48 Cal. 153. 

- 0. 9, R. 13— Appeal—Dismissal of 

application—Order rtjtctmg application to set 
aside—Ex parte decree for applicant's default. 

An order rejeotmg an applioation to set aside 
an ex parte decree on the ground of the 
applicant’s failure to appear and support 
the applioation, is sppoalable. ( Fletcher and 
Richardson, JJ ) PAKARI PRAMANIK v 8ARAT 
BUNDARI DEBYA. 87 l.C. 835. 

-0 9, Rr, 18 and 14, and 0 43. R. 1 

(d)— Appeal -Ex parte decree — Dismissal of 
application to set aside for default. 

An appeal lies against an order dismissing 
for default an applioation to set aside ex parte 
deoree. {Chatterjee and Ntwbould, JJ.) Sac- 
HEENI v. Kanta Hazi. 36 l.C. 798. 

- 0 9, R. 13 -Appeal—Power of lower 

Courts—Appeal by the judgment-debtors who 
were present—Effect of. 

' A ’, a judgment-debtor, against whom 
ex parte deoree was passed, applied to set aside 
the deoree, by depositing in the Court the 
deoretal amount, with the oonsent of the 
deoree-holder. The judgment-debtors who were 
present, had appealed but had (ailed. Held, 
the Court passing the deoreo oould not entertain 
the applioation. Further t he absent judgment- 
debtor was entitled to apply as there was 
agreement between the parties. ( Walmsley 
and Roe, JJ.) Raj Gobinda Singh t>. Be- 
HARI PATHUK. 30 l.C. 247. 

--—— 0. 9, R 18— Appeal— Pendency of— 

Jurisdiction of Court to deal with application 
to set aside ex pane. 

A Court passing an ex parte deoree is com¬ 
petent to deal wuh an application to set aside 
suoh a deoree even if an appeal had been 
subsequently preferred. 12 C.W.N. 886 ; 30 
Mad. 535 ; 13 C.W.N. 846 ; 38 0. 394, foil. 
(Mookerjee and Beachitoft, JJ.) BHAJAN Bibi 
v. BAFLRUDD1N. 26 1 C. 412. 

-0. 9, R. 18 —Appeal—Pendency of— 

Confirmation of decree—h original Court can 
set aside the ex parte order. 

Where an Appaliate Court oonfirms a deoree 
passed ex parts against some of the defts. only 
and not against the others, the original Coart 

Vol. 11-15 


G. P. CODE (Y of 1908), 0. 9, R. 13—Appeal. 

can set aside the ex parte deoreo against these 
who wore not parties to the appeal. 5 1 C. 525 I 
38 Cal. 525. dist. 10 l.C. 276, rel. ou. I Mooker¬ 
jee and Carnduff, JJ.) HEDLOT KHASIa t>. 
Karan Khasiani. 13 l.C. 377 = 

15 C.L.J. 241. 

-0 9. R. 13— Appeal—Pendency of — 

Ex parte decree — Court competent to entertain 
application to set aside. 

Where an ex parte decree is passed against 
some delendants only lh< y can apply to the 
Court passing the ex parte deoree to have it set 
aside even after au appeal is preferred and deci¬ 
ded against the whole decree by the other 
defendants. The appellate deoree did not affirm, 
modify or reverse the deoree as against the 
applicants and therefore there was no merger 
of the lower Court’s deoree into the appellate 
one. It is not a general rule that the lower 
Oourt’s oontrol over the deoree oomes to an end 
as soon as au appeal is preferred. ( Mookerjee 
and Carnduff, JJ.) BR1JALAL 8INGH v. 

Mahadeo Prasad. i5 G.L J. 432 = 

12 I.O. 689 = 17 C.W.N. 133. 

-0 9, R. 13— Appeal—Proceedings under 

—No decree passed—Efftct—If bar right of 
app al aft<r decree. 

A person oan taka oross-objeotion by way of 
appeal agaiust a deoree passed ex parte if he 
files suoh objeotion within one month from the 
date of servioe of notioe of the day fixed for 
hearing ibe appeal. (Oldfield and Devadoss , JJ.) 
BAVA LEVVAl BAHIB V. AMMEENAMMAL. 

45 M.L.J. 803 = 1924 Mad. 107. 

-0 9. R. 13 —Appeal—Decree against 

defendant some of whem were ex parte— Appeal 
by contesting defendants—Application to Appel¬ 
late Court to set aside ex parte decree, if lies. 

- Where a deoree against several defendants 
some of whom were ex parte in the Trial Court 
was appealed against by the contesting defend¬ 
ants impleading the ex parte ones as respond¬ 
ents, the latter oannot maintain an applioation 
in the Appellate Court to eet aside the ex parte 
decree under O. 9. R. 13 of the Code. Tho 
proper prooedure for them i9 to get an adjourn¬ 
ment of the hearing of the appeal and make 
the applioation to the Trial Court. • Oldfield 
and Ramesam, JJ.) PALANIAPPA CHETTY v. 
BUBRaMANYAM CHETTY. 14 L.W. 009 = 
(1921) M.W.N 796 = 66 l.C. 69 = 42 M L J. 12 = 

30 M L.T. 181 = 1022 Mad. 83. 

-0. 9, R. 13— Appeal— Ex parte decree 

— Evidences — Admissions. 

An ex parte deoree will not be set aside 
merely because it aid not appear from the 
record that the promissory note sued on, bad 
not been proved especially when the point bad 
not been taken in the memorandum of appeal 
and where the vakil for the plff. stated that an 
attestor of the Dote had been examined. 
(Sadasiva Aiyar and Napier, JJ.) ARUNA- 
OHELLAM CHETTY V. KOTHANDAPANI 
PILIiAI. 27 I.O. 789 = 2 L.W. 1, 
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€. P. CODE (Y or 1908), 0. 9. R. 18—Appeal. 

-0- 9. R. 13 — Appeal—Pendency of— 

Ex parte decree — Application to set aside made 
before appeal preferred — Practice, 

If an ex parte decree has been superseded by 
an Appellate decree the original Court oannot 
eat aside the ex parte deoiee. though the appli¬ 
cation to set it aside was made before the appeal 
was preferred. 30 Mad. 535 ; 32 All 295 at 
p. 300, ref. 27 Mad. 602; 32 Mid. 416 expl. and 
di9t. If the appellate decree is passed by the 
High Court, it oan withdraw to itself under 
8. 24 of C.P.C. the application made to the 
lower Court to set aside the ex parte deoree. 
{Drake Brockman, J.O.) Wasudeo v. CeiMBA. 

13 I C. 363 = 8 N L R. 31. 

—-0. 9. R. 18— Appeal —Ex parte decree 

on merits. 

If the evidenooof some of the def(,9. is record¬ 
ed and he makes default on an adjourned date 
of hearing and the Court proceeds todeoide the 
suit on merits, although professing to pass an 
ex parte deoree, the defts. oan appeal and need 
not apply for setting aside the ex parte deoree. 
(Lindsay, J.O.) Bismadla Beg v. azam Ali 
Beg. 34 I.C 869 = 3 O L J. 127. 

-0. 9, R. 18 — Appeal—Application 

under 8. 151. 

Inherent powers of Court under 8. 151 oan¬ 
not be invoked to set aside an ex parte deoree 
long after the limitation prescribed by art. 164 
baa passed. An order refusing exeroise of such 
powers by court is not appealable. (Coutts 
and Ross, JJ.) Ajodhya Mahton v. Pbul 
KOER. 1 Pat. 277 = 63 I 0 341 = 

(1922) Pat. 61 = 1922 P. 479. 

-0. 9, R. 13 and 0. 48, R. 1 fd)—Ap¬ 
peal—Ex parte decree—Refusal to set aside. 

In a suit for recovery of land worth Rs. 400, 
plfl. claimed mesne profits to the extent of 
Rs. 6,195. The deft, failed to appear and the 
Court granted a deoree for recovery of posses¬ 
sion of the property in suit and also awarded 
Rs. 1,200 as mesne profits, having discarded 
the evidenoe of the plff. as to mesne profits but 
assessing it at the value of the holding itself 
on its own responsibility and without any evid¬ 
ence or principle. Oa an appeal by the deft, 
from an order asking to set aside the ex parte 
decree, the High Court did not find any reason 
to interfere with the lower Court’s order for 
possession but interfered with and set aside 
that portion of the ex parte deoree relating to 
the mesne profits and directed a further enquiry 
-into the matter on due ootioe to the deft. 

(Atkinson and Adami, JJ.) Brindhaban 
Chandeb Ohoube v Gour Chandra Ray. 

(1920) Pat. 36 = 38 I.G. 133 = 

1 Pat. L T, 467. 

Appellate Coart 

—--0. 9, R. 13— Appellate Court—Powers 

of— Ex part e decree-setting aside-Absent 

defts. not parties to appeal. 

II an applicant to set aside an ex parte deoree 
la not joined in an appeal against that deoree 


0. P. CODE <Y of 1908), 0. 9, R 13-Appel¬ 
late Court. 

either as appellant or respondent and the Ap¬ 
pellate Court has not adjudicated upon his case, 

! the decree of the lower Court does not merge 
in that of the Appellate Court. This question 
of merger largely depends on the faots of each 
oase. The absent defts. even after decision of 
appeal oan apply to have the ex parte order set 
i aside provided thev did not take oart in appeal. 
[Walsh and Sundarlal, JJ.) Gajraj MATI 
Tiwarin t>. Swaminath Rai. 39 All 13 = 

36 1,0. 307 = 14 A L.J. 883. 

-0. 9, R. 13 —Appellate Court— Ex- 

parte decree — Setting aside—Appeal from final 
decree. 

The appellate Court has no power to ooosider 
or question, in appeal from the final decree, an 
order of the lower Court setting aside an ex- 
parte decree, as suoh an order is not appealable. 
(Richards, C.J. and Banerjee, J.) PURAN Mad 
v. TAR1F. 30 I C. 2 = 18 A.L.J. 1089. 

-0. 9, R. 13 — Appellate Court 

cannot entertain application to set aside 
ex-parte decree — Ex parte decree — Setting 
aside—Decree ex parte against one defendant 
confirmed on appeal—Application to be made 
to which Court. 

An application to set aside a deoree passed 
ex parte against A and confirmed in his presence 
on an appeal preferred by another defendant, 
does not lie in the appellate oourt but ought to 
be filed in the first oourt. (Oldfietd and 
Ramesam , JJ.) PALANIAPPA CHETTY v. 

Subramania Chetty. 742 M L J. 12 = 

14 L W. 609 = 66 I 0. 89 = 
(1921) M W.N. 796 = 30 M.L T. 161 = 

1922 Mad. 83. 

7 0. 9, R 13 —Appellate Court — Appli¬ 

cation to set aside decree, dismissed—Appeal 

from decree — Propriety of dismissal cannot 
be questioned. 


uwkV u Li 


tu aave d*,-^,** 
decree set aside has been dismissed, the 
question as to the propriety of dismissal oan¬ 
not be re-agitated in an appeal from the 

?u° r n 8 n D £ r j 9 8Uoh a ri 8 ht 8' Vdu b y 8 * *05 01 

23 M4d - 445 : 30 Mad. 64 ; 43 
Ma,l 91 (F.B.) ; 33 Mod. 360 expl. aad die*. 
(Abdur Rahim and Oldfield, JJ.) BADVED 
CHINA ASHETHU V. VATIPALLi KlSAVAYYA. 

12 L.W B07 = (1920) M W.N. 780 = 
60 I.C. 213 = 39 M L J 697 = 

29 M.L.T. 63. 

O- 9 R* 18— Appellate Court— Power 
of betting aside ex-parte decree. 


An Appellate Court oan set aside an ex parte 
order passed by the original Oourt against some 
of the defts. when an appeal by the other 
defts. is pending before it. (30 M 635 : 32 
Mad. 416. foil.) (Seshagriri Aiyar and Kumara- 
swami Sistri , JJ.) 8ad aya Konan «. ANNA- 
Mad.m UDayan. 29 I.C. 488=2 L.W. 629. 


“ “O R- 18 — Appellate Court — 
never sal of decree on the ground that ex parte 
procedure was not justified. 
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4J. P. CODE (V of1008), 0. 9, R. 18—Appel¬ 
late Court. 

Where aa appeal ie preferred against an ex 
parte deoree, the appellate oouct has jurisdic¬ 
tion to reverse the deoree of the lower oourc 
merely on the Gcoumi that snoh court was 
wrong in prooeediog 60 deoide thecae'' ex parte. 
33 M. 54. foil. {Ashworth, C.J ) FarzaND 
ALI V EXADASHI. 26 O.C 10 = 

100 L.J.36 = 73 l.C. 891 = 9 0. & k, L R. 332 = 

1923 Oudh 177. 

_0. 9. R. 13— Apptllate Court—Confir- I 

motion of decree by Trial Court can set aside l 
the decree. 

An original suit w*9 deoided ex parte against 
one of the defendants. The deoision was 
upheld in appeal. The party against whom 
the ex parte deoree was passed applied to the 
Trial Court for setting aside the ex parte order. 
The Trial Court set aside the ex parte order 
and restored the case for bearing on the merits. 
Held, it was right. (Daniels, J.C.) Maha- 
BALI PARSHADV. BALBHADDAR 8INGH. 

61 l.C. 303 = 24 0 C. 282. 

Application. 

-0. 9, R. 1Z —Applicability—Defend¬ 
ant absent but pleader present—It duly in- 
3 true ted—Taking no part in proceedings. 

Where the pleader for deft, was present but 
took no part in proceedings, then unless it is 
held that deft, appeared by duly instruoted 
pleader, the disposal would ho held ex parte 
otherwise not. If the deft, is not able to show 
that the pleader was not duly instruoted. then 
it is not an ex oarte deor«9. (Shah, A.C.J. and 
Crump, J.) MOTILAL RATANCHAND Mar. 
WADI V- NANDRAM DALPATRAM. 

29 Bora L R. 1922-1924 Bora. 139. 

-0.9, R. 13— Application—Formalities. 

An unstamped objeotion against an ex parte 
order neither praying to set aside the order nor 
mentioning the date when he had notioe of the 
order, ie not an application to set aside the ex 
parte order. (Ayling and Sadasiva Aiyar, JJ.) 
8UBBIAH NAICKER V. RAMANATHAN CHKT- 
TIAR. 37 Mad. 462 = 26 M L J. 189 = 

(1914) M.W.N. 203 = 22 l.C. 899 = 

1 L.W. 231. 

Co-defendants. 

--0 9, R. 13— Co-defendants —Ex parte 

decree against one of several defendants-mort- 
gagors—Application to set a'.ide . 

Semble : —Where there ie an ex parte 
deoree against one of the several deffcs. mort¬ 
gagors and an applioation ie made to set it aside, 
the better oourse would be to set it aside 
against all the defts. and direot the suit to be 
retried. (Lord Mersey.) ASHFAQ HUSAIN v, 
Qauri Bahai. 83 All. 264 = 38 I. A. 37 = 

18 G.W.N 370 = 8 A.L J 332 = 
13 C.L J. 381 = 9 M.L.T. 880 = 
13 Bom. L.R. 387 = 4 Bur L.T. 121 = 
21 M L J. 1140 = 9 1 0. 978 = 
(1911) 2 M.W.N. 177 (P.C.), 

[Affirming 29 All. 623.] 


C. P. CODE (V of 1908), 0. 9, R. 18-Co- 
defeedants. 

-0. 9, R 13— Co-defendants—Decree 

set aside as against one defendant. 

An applioation under 0. 9, R 13 if granted 
will re open the suit only as agaiost the suc¬ 
cessful applicant auJ no* against other defend¬ 
ants. (Stanley, C.J. and Danerji. J.i Ram 
Rat AN v. PRAG Dutt Pande. 9 I C 838 = 

8 A.L J. 364. 

-0. 9, R. 13— Co-defendants — Mortgage 

decree— Ex parte— Setting aside—Effect. 

An ex parte mortgage decree should be set 
aside in its entirety even on application by 
some of the defendants and not only as against 
applicants. (Mooktrjce and Greaves, JJ.l 
BRAJA NATH Pal V. SURENDRA KRISHNA 
ROY. 41 l.C. 181. 

-0. 9, R. 13 —Co-defendants—Decree 

ex parte— Setting aside—Application by some — 
Whole suit, if re-opened. 

A deoree was passed against defendants 2 and 
! 3 who were ex parte, toe rent, for possession, 
against defendants l and 4. Plaintiffs executed 
I the deoree agaiust defendants 1 and 4 and 
! obtained possession. Defendants 2 and 3 
applied to set aside the ex parte decree but they 
did not make the defendants 1 and 4 parties to 
the applioation. The Court set aside the 
ex parte deoree against defendants 2 and 3 but 
deoliDed to re-open the whol» suit even as 
against the other ‘defendants. Held, that there 
was really no ques-ion of jurisdiction or 
irregular exeroise of it within 8. 115 of the 
C.P.C. and that having regard to tho faot that 
plaintiffs were satisfied with their decree 
against defendants 1 and 4, the decree should 
not be set aside in so far aa those defendants 
were oonoerned. The case was not covered by 
the proviso to R. 13 of 0 9, as defendants 1 
and 4 were not parties to the applioation to 6et 
aside the ex parte deoree, the Court below 
should not have passed an order prejudicial to 
them behind their backs. (Camduff and 
Chapman, JJ.) ALI AHMAD KHAN u BROWN. 

19 l.C. 260=17 C.W.N. 142. 

-0. 9, R. 13— Co delendants— Principal 

and surety — Ex parte— Setting aside, 

A Judge oannot set aside an ex parte deoree 
against the judgment-debtor without also set¬ 
ting it aside as against the surety. ( Shah Din, 
C.J J Munshi Ram v. Malava Ram. 

40 l.C. 400. 

-— 0. 9, R. 13— Co-defendants— Ex parte 

decree against % if car. bo set aside by one—Power 
of Court. 

A Court oannot Bet aside a deoree parsed 
agaiDst a surety on an applioation of the 
prinoipal to set aside an ex parte deoreo passed 
against him. ( Kensington , J ) THE SINGER 
MANUFACTURING CO. OF LAHORE v. 
MUHAMMAD Din. 246 P.L R. 1914 = 

27 l.C. 281-168 P.W.R. 1914. 
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0. P. CODE (Y of 1908), 0. 9, R. 18—Co- 
defendants. 

--—0. 9, R. 13— Co-defendants — 8uit 

against two persons—Dismissal against one — 
Ex parte decree against others. 

Where a suit against two defendants was dis¬ 
missed against one and deoided ex parte against 
another and in au appeal by the latter the Court 
re-opened the whole case even against the 
former, held, that the Court is wrong in doing 
eo, as O. 9. R. 13 proviso, does not apply to 
theciseofa defendant against whom the suit 
has been dismissed ou the merits without 
appeal by the plaintifi. ( Kensington , J ) 
GHAKNU MAL v. SANT DoS. 

01 P.L R. 1913 = 18 I.C. 327 = 

67 P.W.R. 1913. 

-0. 9. R. 13— Co-defendants— Ex parte 

decree against several defendant i —Application 
to set aside bp one —When can be set aside 
against all. 

Where in a suit for possession of eeparate 
items from separate sets of defendants, an ex 
parte decree is passed against all and au appli¬ 
cation is made by one to set aside the deoreo, 
held, that the deoree is not euch a joint and 
indivisible one as to allow its being sec aside in 
favour of those who had made no application 
to bog it aside, though there were some common 
issues in the suit in wbioh all wore interested. 

< Krishnan , J.) Narayanasamy Aiyar v. 
Doraisamy. 69 10.843 = 

(1921) M.W.N. 795. 

-0-.9. R..13— Co-defendants— Principal 

and surety—Surety alone applying for setting 
aside of decree —Decree whether can be sat aside 
against both. 

Where an ex parte decree was passed againgt 
a debtor and his surety it oan be set aside 
against both of thorn on the application of tho 
surety alone. ( Lindsay . J.C.) MUHAMMAD 

Raja v. Musammat Barka. 24 1.0. 119. 

Compromise Decree. 

--—0. 9, R. 13 and 0. 23, R. 1 (9)— Com¬ 
promise decree—Application to set aside. 

An application to set aside a compromise 
deoree on the ground that the appellant was no 
party to the compromise and that he did not 
give authority to compromise on his behalf, is 
an application within 0. 9, R. 18. An appeal 
lies from an order refusing puch application, 
i Richardson and Walmsley, JJ.) Basiruddin 
v. 8ADHU TANTl. 45 1.0 690 = 

22 C.W.N. 571. 

-0. 9, R. 13 —Compromise decree on un¬ 
authorised person. 

A decree in terms of a compromise cannot 
be treated as an ex parti deoreo and set aside 
under O. 9, R 13, O.P.C., on the ground that 
one of the parties had not authorised the com¬ 
promise. (Carnduff and Richardson, JJ.) Jadu 
^ATH DEY v, ASAN MANDAL. 27 I.C 261 


0. P. CODE (Y of 1908), 0. 9, R. 18-Coats. 

-0 9, R. 13 —Compromise decree —Ex 

parte decree — Procedure. 

A decree based on a compromise oaiinot be 
treated as an ex parte deoree and that con¬ 
sequently 0. 9, R. 13, Code of Civil 
Procedure, does not apply. ( Stephens and 
Mullick, JJ.) DAMODHAR MlSRA v. HlBA- 
NASHI NAIK. 27 I.C. 227 = 

19 C.W.N. 118. 

Conditional Order. 

-0. 9, R. 13— Conditional order—Order 

giving time to pay on application under. 

An order giving time to pay the deoree 
amount, does not of itself operate as a stay of 
execution of the ex parte decree itself. ( 8adasiva 
Aiyar and Napier , JJ.) SUBBARAMA AIYAR v. 
ARUNACHALAM CHETTIAR. 

32 IX. 731 = 3 L.W, 39. 

-— — 0.9, R. 13— Conditional order—Harsh 

conditions should not be imposed. 

A Court should not as a condition precedent 
to setting aside an ex parte decree require the 
deposit oi a large sum of money, as it will work 
hardship on the defendant. (Dalai, J.C.) INDAR- 

Singh v. Gubdayal Singh. 

74 I C. 86 = 1924 Oudh 229. 


-0, 9, R. 13— Conditional order. 

Ia restoring a oase for re-hearing under O. 9, 
R. 13, C.P.C . the Court may make it a condi¬ 
tion that tho decretal amount or some portion 
thereof be paid into Court. Where there has 
been no default on the putt of the party asking 
for re-hoaring, e.g., where be has not been duly 
served, it is inequitable for the Court to impose 
conditions. (Miller , C.J. and Das , J.) SHYAM 
Lal Bahai v. Ram Narain Lab. 

57 I.C. 300= 8 Pat. L.J. 420 = 
1 Pat. L,T. 443 = 2 U.P.L.R. (Pat.) 184. 


Costs. 


0. 9, R. 13 —Costs — Final Order- 
Application for extension oj time. 

Obiter Application for extension of time 
for payment of oosta filed after the final order of 
Court uuder 0. 9, R. 13 may be treated as one 
for review. (Krishnan, J.) CHANDRA GOUN- 
DAN v. PALANIAPPA GOUNDAN. 

23 M.L.T. 7 = 42 I G. 961 = 1917 M.W.N, 870. 




. . - V # ^ w aut ciriijuo* 

tng terms as to cosfs-Ultra vires. 

An order setting aside an ex parte deoree under 
u. j, k. id is not ultra vires if it dees not impose 

a3 t0 C ° 3t3 < Sesf “> 9 'ri Aiyar, J.) 
\ ENkATASW AMI NAIDU v. SHANMUGAM 

FILLAI * 32 1 C. 984. 


13 Costs —Ex parte dterte set 
aside on payment of-Costs not paid in time- 
Procedure. 


O^Vetition to set aside an ex parte deoree, 
the defendant who was ordered to deposit in 
court the deoree amount and oosis, but 
he neither oarried out the order of the trial 
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0. P. CODE (Y of 1908), 0.9, R. 13—Dead 
man. 

court nor of the appellate ooart to deposit 
She oosts within the time fixed. Held in revision, 
that the appellate oourt ought to have dismissed 
the appeal on non-payment ol oosts for payment 
of whioh time should have been fired before 
disposal of the appeal. I Kanhaiya Lal, J. 0.) 

- 8UKHAI V. BIND* BAKSH. 1922 Oudh 1*. 

Dead man. 

-0. 9, R. 13— Deadman — Application 

by his representative — Limitation, 

A dead man could nos ra»ke a default and in 
such a case the representative oan get the usual 
period of six months for applying to be brought 
on the reooed; the order of dismissal for default 
is inappropriate and inoperative as a bar. 
(Chevis, J.) DAULAT RAI v. JaG\T RAM. 

47 I.G. 962 = 98 P R. 1918. 

Effect of setting aside. 

■ —0. 9, R. 13— Effect of setting aside — 
Decree ex parte. 

Where an ex patte deoreo is set aside by sui* 
its eSsot is to restore the parties to the position 
they previously oooupiod. Tb9 ex parte deoree 
thus revived may be tried by the Court, if the 
plfl. desires to prooeed with it. (Mookerjee and 
Walmsley, JJ.) Dharmidhar adity\ v 
Hemanga Chandra Jana. 21 C.W N. 1087 = 

41 I.C. 936 = 27 C L J. 892. 

———0. 9, R. 13— Effect of setting aside— 
Execution sale — Decree-holder's purchase 
becomes void after setting aside of decree, 

A deoree-holdet’s purohase in exeouiion of an 
ex parte deoreo against judgment debtor of his 
property, becomes ipso facto void after the 
decree is eat aside, (Acting and Kumaraswami 
Sastri, JJ.) 80BHANADRI APPA W V. 

Govindaraju 8eet\ramiah. 

31 I.C. 303 = 2 L.W. 1068. 

—— -0. 9. R. 13— Effect of setting aside — 
Ex parte decree — Decree set aside—Restitution 
— Right to, against original plaintiff and his 
representatives . 

Where an ex parte deoree is set aside, the 
deft, is entitled to bo restored to his original 
position under 8. 114 of the C P. Code. 
{Miller, C.J., and Jwala Prasad, J.) Ba8ANTA 
Kumari y. BALMUKUNDA. (1923) Pat. 1 = 

72 I.C. 912 = 2 P. 277 = 
1 Pat. L.R. 333 = 1923 P. 371. 

Execution Proceedings. 

— ——-0 9, R. 13 -Execution proceedings. 

Orders in execution under 8. 47 are deorees 
as defined in 8. 2 and henoeex parte orders are 
ex parte deorees and O 9, R. 13 is applicable. 
(Ayling and Sadasiva Aiyar , JJ.) 8UBBIAH 
jNaiokbr «. RAMANATHAN chbttiar. 


0. P. CODE (Y of 1908), 0. 9, R. 13-Ex parte 
Decree. 

Ex parte Decree. 

■ 0. 9, R. 13—Ex parte decree ogainst 

one defendant—Appeal by the other impending 
the ex parte defendant — Application for setting 
aside—If maintainable. 

Where a deoree is passed rx parte against one 
of two defendants, the mere f*ot that an appeal 
is pending at the instauoe of the respondent 
impleading him a9 a respondent, be has a right 
to apply under 0. 9, R. 13 for petting aside the 
deoree. Case-law reviewed. tSulaiman, J.) 
MlRZA ABDULLA BEG V. RAMZaN TvHAN. 

21 A L J. 901 = L.R. 8 A. 8=191.C. 381 = 

1924 All. 173. 

-0. 9, R. 13—Ex parte decree — Applica¬ 
tion to set aside dismissed for default—Order 
refusing to restore. 

Where an application to set aside a decree 
was dismissed for default and the oourt refused 
to set aside the order of dismissal and restore 
the application. Held no appeal lies against the 
order. \Piggott and Walsh, JJ ) Sharif HUS¬ 
SAIN o. Haidar Hussain. 20 A LJ. 819 = 

67 I.C. 820=1922 All. 337 ■ b). 

— 0. 9. R. 13 and 0. 43, R. 1, Cl. (D— 
Et parte decree — Application to set aside — Re¬ 
jection by successor of the Judge — Appeal. 

A suit wa3 deoceed exparte by a Munsif exer- 
oiaiDg email oause powers. His suooe3sor who 
was not invested with suoh small cause powers 
refused to set the ex parte deoroe aside on the 
applioation of the defendant. Held, that the 
deoreo, being final the order rejeoting the ap 
plication to set aside was not appealab e. 

( Banerji , J.) Hira Lal v. Jhunni Lal. 

20 A.L.J 208 = L R 3 A 124 = 
63 I C. 967 = 1922 All. SO. 

0, 9, R. 13 —Ex parte decree—Appli¬ 
cation to tel aside—Knowledge—Proof of. 

The applicant must have knowledge (hat a 
partioular deoree has bean passed against h m 
in a partioular oourt in favour of a partioular 
person lor a partioular sum. ( Macleod, C J ) 

bapurao Sakhuram v. Sadhu Bhirba 
GHOLAP. 23 Bom. L.R 74 = 

72 I.C. 130=47 Bom. 483 = 1923 Bom. 193. 

- 0. 9, R. 13—Ex parte decree —Record. 

recitals in—Not conclusive—Appearance of 
defendant. 

In an application to set aside a decree on the 
ground of its having been made ex parte the 
reoitals in the record are not conclusive as to 
the true oharaoter of the deoree. Where de¬ 
fendants entered appearanoe and asked for 
time, and on the refusal thereof by the Oourt, 
the pleader retired from the proceedings, and 
the suit was decreed, held, that the deoree 
must he deemed to have been made ex parte. 
(Mookerjee and Beachcroft, JJ.) Sham Lai* 
Sahu v. Ram Kumar Lal. 20 1.0, 67. 


lad 462-26 M L J. 189 = 22 1.0. 899 
(1914) M.W.H. 203-1 L W “ 


an4 
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C. P. CODE ( Y of 1938), 0. 9, R. 13-Ex parte 
Decree. 


C. P. CODE (Y of 1908), 0. 9*R. 18-Ex parte. 
Decree. 


~— -0 9, R. 13—Ex parte decree—Defeh- 

tiant'3 case gone into—Application fcr adjourn - 
vietit—Refusal of. 

A deoree passed aeainst a defendant, who, 
after tbe ca^e hag been entered into withdraws 
from the oase after an application for adjourn¬ 
ment has been refused, is not an ex parte 
deoree if judgment 19 given on the merits. 35 
Cal. 1923 Foil. {Holmwood and ChaV.er- 

jee, 33) Jasoda Dassi v. Rameswari 
DASSI. 13 I.C. 874 = 14 C L.J. 603 

—;-0. 9. R. 13—Ex parte decree—Appli¬ 

cation to set aside—Non payment of process-fee 
— Dismissal of application — Appeal. 

Where an application to set aside an ex parte 
decree ig dismissed for failure to pay process fee 
this is in substauoe a dismissal for default and 
an appeal lies from the order. 21 C. L. 3. 628; 
36 I.C. 798 ; 37 I.G. 835, Rel. (Harrison, J.) 

Bahadur Singh v. Wasawa Singh. 

69 1C. 713. 

-0. 9. R. 18—Ex parte decree — Selling 

aside. 

When there is transfer of terrtiorial 
jurisdiction after decree, tbe new oourt can 
entertain application to set side ex parte 
deoree. (Spencer and Krishnan, 33.) 6R1NI- 
WAS Rao v. Hanumantha Rao 

r42MLJ. 344 = 
15 L.W. 458= (1922) M.W.N. 319 = 
63 I.C. 727 = 81 M L.T. 79 = 1922 Mad. 10. 

-0 9, R. 13—Ex parte decree—Decree 

of appellate Court. 

Where aD appellate Court confirms an ex 
parte deoree oa an appeal by the deft., the 
decree of the appellate Court 19 not an ex parte 
deoree. The deft, should apply to tbe appel¬ 
late Court to stay appeal to enable him to 
apply to first court to set aside the ex parte 
deoree. ( OldfUld and Ramesim, 33.) Palani- 
APPA CHETTY V. SUBRAMANIA GHETTY. 

14 L.W 609 = 66 I.C. 59 = 
(1921) M.W.N. 798 = 42 M L J. 12 = 
30 M L T. 181-1922 Mad. 33. 

--o. 9. R- 13 and 0. 17, R. 8-Ex parte 

Decree—Direction of Court—No instructions— 
Decree ex parte. 

Where on an adjourned date of hearing of a 
eujt, the defendant being absent his pleader 
who was present represented that he had '• no 
instructions. ” A deoree, passed owing to 
defendant's default of appearance in spite of fcho 
Court s direction to him to appear on that day, 
amount * to an ez parte deoree under O. 9. 
R. 13. (Seshagiri Aiyar, J.) Mageti Naga- 
BATNAM v. PACHIGODDA RAMAYYA. 

27 I.C. 882 = 2 L W. 105. 

-- 0, 9, R. 13—Ex parte decree—Applica¬ 
tion to set aside — Appeal—Effect of. 

A suit was decreed ex parte and the defend¬ 
ant filed an application under O. 9 , R. 13 and 
also subsequently preferred an appeal, The 


application for re-bearing was kept pending till, 
the disposal of the appeal. The appellate court 
dismissed the appeal but observed • that the- 
application for re-bearing under O. 9, R. 18 
deserved consideration by the trial court,, 
whioh however, held that after tbe appellate 
oourt bad confirmed the ex parte deoree, it had 
no jurisdiction to set it aside imder O. 9, R. 13, 
and further that there wa9 no suffioient oause 
for restoration- Held that after the ex parte 
decree had been affirmed by the appellate court* 
it merged in the appellate deoree and the trial, 
oourt had no jurisdiotioD to eotertain the appli¬ 
cation UDder O. 9, R. 13, although it had been 
filed before the filiDgjof the appeal. iBucknilt, J.) 1 
Mt. ajodhya Kuar r, Durga Prasad. 

(1923) Pat, 148 = 71 I.C. 383 = 

4 Pat. L.T, 118 = 1923 P. 331.- 

1 -;-0. 9, R. 18—Ex parte decree when 

justified—Suit deposed of on day fixea for 
arguments on a preliminary question—Legality 
of. 

Where on the day fixed for bearing argu.» 
merits on the question of jurisdiction tbo Court 
finding the delendant absent, beard the plain- 
tifi’a evidence and passed an ez parte dooree c 
held, that an ex parte decree ought not to have 
been passed under the oiroumstancea as the 
date was not fixed for the decision of the oase. 
The fact that an appeal had been preferred 
from the ex parte deoree does not prevent the 
Court Ircm setting aside the ex parte decree or 
a court of appeal from reversing an order of 
the first Court refusing to set aside thee® parte 
deoreo. (Abdul Raocf , J.) FIRM OF SETH 

Khuda Bakhsh v. Ghulam Qadib. 

12 1.0. 900 (2) 


-0. 9, R. 13 and 0. 17, Rr. 2 and 3— 

Ex parte decree — Appearance— What is— 
Pleader refuting to conduct case, 

Tho mere sitting in Court of the Pleader of 
a party having no instructions but to a6k for 
time is not an appearance aDd tho procedure 
to be adopted is under 0. 17, R 2 in whioh 
case 0. 9, R. 13 will be applicable. An agree¬ 
ment in good faith by the parties to ask for 
adjournment for the purpose of a compromise 
is a sufficient excuse for the deft, not being 
ready. (Roe and Coults, 33.) RAM KlSHEN 
Lad V. Jatadhabi Lad. 8 Pat. L.J. 481 = 

46 I.C. 488 = (1918) Pat. 236, 


0, 9, R. 13 —Ex parte decree 


aside—O. 17, R. 3. 


Setting 


On a day fixed for the evidence of the defend¬ 
ant his pleader appeared and filed an applioa- 
tion for adjournment which was refused. Then 
he withdrew from the suit and the Court pro¬ 
ceeded with the case. Held, that the with¬ 
drawal of the pleader who conduoted the oase 
for two years did not make the nroceed- 
mgs ex parte. (Parlett and Twomeu 33.) 
Palaniappa Ghetty v. Muthu Ohetty. 

10 1 0. 770 (%) =f Bnf, L.T, 67* 
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0. P. CODE (Y of 1908), 0. •, R. 18—Final 
Decree. 

final Decree. 

-0. 9, R. 18—Final decree ex parte— 

Partition suit—Decree passed without notice to 
defendant—Setting aside. 

When a court adjourns a pending suit it is 
its duty to give notioe of the adjourned date to 
the parties or their pleaders. Where alter the 
preliminary deoree in a partition suit the oourt 
appointed a commissioner for division by metes 
and bounds and on his report being received 
passed a final deoree without notice to the 
defendant, the ex parte deoree is bad and should 
be set aside, (Piggott and Walsh, JJ.) 
DURGA PRASAD t>. HET RAM. 

20 A.L.J. 912=77 I.C. 91 = 

L. R. 3 A. 626 = 1923 All. 79 (2). 

-0. 9, R. 18— Final decree—Accounts 

—Defendant unavoidably absent—Effect of. 
Where a final deoree for acoounts is passed 
when the deft, is obliged to be unavoidably 
absent, it is one passed ex parte and oan be set 
aside. [Holmwood and Chatterjee, JJ.) JASODA 
DASSI v, Rameswari Dassi. 

13 I.C. 874 = 14 O.L.J. 603. 

-0. 9, R. 18— Final dtcret— Ex parte 

—Application to set aside — Decree, 

An application to set aside a final deoree in a 
mortgage suit, passed ex parte, is maintainable 
under 0. 9, R. 13. There is nothing to limit 
the word deoree in 0. 9, R. 13 to the preli¬ 
minary deoree, in oases where the law ooDtem- 
plates preliminary and fiaal deorees. ( Abdur 
Rahim and Kumaraswami Sastri, JJ.) 
KANAKASUiNDRAM Pillai u. Somasundram 
Pillai. 48-1.0, 71 = 33 M.L.J. 37B. 

———0. 9, R, 13— Final Decree—Mortgage 
setting aside. 

The proceedings in a mortgage suit after the 
passing of a preliminary deoree and a final 
deoree are proceedings in the 6uit which conti¬ 
nues until a fioal decree is passed. On an 
application by the plff. in a mortgage suit for 
the passing of a final deoree it is not strictly 
necessary that notioe should be given to the 
mortgagor-dolt. If the Court passes a final 
deoree without such notioe; it is not an 
illegality or irregularity and the Court is not 
bound to set aside the ex parte final deoree. 
At the same time it is open to the deft, on 
showing sufficient cause under 0. 9. R. 13 for 
his absenoe to apply to set it aside. (Hallifax, 
A. J. 0.) ANNAJI v. FAKIRA. 87 I G. 282 = 

1922 Nag. 175. 

-0. 9, R, 18 —Final decree—8etting 

aside—Practice. 

Where an applicant is aggrieved by the final 
deoree having been made against him ex parte, 
the original Court which made it and not the 
Appellate Oourt whioh confirmed the deoree, 
lq the oourt for him to apply to set it aside. 

(Fox, O.J.) Badier Rahman cbowdry v. 

M. A. R. R. M. R. M. OHETTY FIRM. 

8 L.B.R. 480 = 38 1.0. 288= 
9 Bur. L.T. 248. 


0. P. CODE (Y of 1908). 0. 9, R. 13—Limita¬ 
tion. 

Fraud. 

- 0. 9, R. 18— Fraud —Ex parte decree 

—Setting aside. 

Ex parte decree canDOfc be re-opened except 
upon ground ol Iraud whieh must be alleged iD 
particular form. It is not Buffioient to allege 
general fraud or that it was obtained on false 
olaim. (Jtvala Prasad, J.) JANKEV KUER t)» 
MAHAB1R BlNGH. 

88 1.0. 817 = 2 U P.L.R. (Pat.) 242. 

• 

Legal Representative. 

-0. 9, R. 18— Legal Representative- 

Heir if entitled to opply. 

Heirs of a defendant against whom an ez 
parte deoree is passed before his death, have a 
right to apply to set aside the ex parte deoree. 
27 All. 274, uoubted. [Walsh and Ryves, JJ.) 
MT. BANOO v. Lala HaradwARI Lal. 

1928 All. 30. 

-0. 9, R. 13— Legal representatives— 

Ex parte decree—Application by executor or 
defendant. 

It is oompetect to executor of a defendant 
since deceased, to apply to set aside and exparte 
deoree agaiD&t him. (White, O.J. arid Oldfield, 
J.) 8. VENKATA SUBBIER V. 8. KRISHNA 

MURTHI. 38 Mad. 442 = 14 M L.T. 396 = 

21 I.C. 668= (1913) M.W.N. 899. 

Limitation. 

- 0. 9, R. 18— Limitation— Extension of 

time for applying should be made on justifiable 
grounds. 

Under 0. 9, R. 13 as amended,by the Madras 
High Court, though time oan be extended, still 
it should be extended on justifiable grounds. 
(Oldfield and Ramesam, JJ.) PALANIYaPPA 
OHETTY V. SUBBAMANIYa CHETTY. 

14 L W. 909~30M.LT 191(HC.) = 
(1921) M W N. 796 = 66 I 0. 69 = 
42 M.L.T. 12 = 1922 Mad. 33. 

-0. 9, R. 13— Limitation—Limitation 

Act. 8. 5* 

Lim. Aot, 8. 6 does not apply to applications 
under 0. 9, R. 13, but High Court oan make 
rules under 8. 122 making it applicable. 
(Couits Trotter J.) SENNIMALA GOUNDEN x>» 
Palani GOUNDEN. 82 I.C. 975 (Mad.) 

_0. 9, R. 13 and 0. 9, R. 20— Limita- 

tation—Setting aside ex parte decree—Meaning, 

The words “ as effectual ” in olause (2) ol 
R. 20, 0. 6 mean “as effectual for the purpose 
of enabling the Court to prooeed with the suit”. 
If the defendant oau show that the oiroum- 
stanoes in whioh substituted service oould bo 
legally made, did not exist, time for an appji- 
tion to set aside an ex parte deoree, runs from 
the date he had knowledge of the decree* 
(Batten, A.J.O.) Habibullah v. Karanju. 

V 19 I.C. 429 = 9 N.I*R.3fl. 
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0. P. CODE lY of 1908), 0. 9, R. 13-Limita¬ 
tion. 

-— b. 9, R. 13 -Limitation — Application 

barred is no’ ground for setting .aside— In¬ 
herent powers cannot be resorted to, [ lU&ILS 

The faot that a certain applioatioD which had 
been decreed ex parte was barred by time, 19 not 
a ground (or setting aside the ex parte deoree 
under O, 9, R. 13. The inherent powers of a 
court under 8. 151, U.P.O. cannot be oalled in 
aid to set aside an ex parte deoree or to extend 
the time therefor. 43 Mad. 94. foil. (Coults 
and Ross, J J.) Ajodhya Mahton v. Mt. 
PHUL KUEB. (1922) Pat. 61=65 1.C 311 = 

1 P. 277 = 1922 P. 479. 

Miscellaneous Proceedings. 

-0. 9, R. 13 — Miscellaneous proceedings 

•C. P. Code, Sch II, Para 21 (2). 

A deoree passed under Boh. It, Para, 21 (2) is 
a * deoree ’ and the provisions of R. 19 of O. 9 
apply to it. (Coutts and Macpherson, JJ.) 

Mahabir Prosed Bhagat v. Bal Kishan 
DAB. 62 1 0 927. 

Procedure. 


0. P. CODE (Y of 1908), 0. 9, R. 13—Right to 
apply. 

the party has tendered or failed to furnish 
eeourity. (Oldfield and Bakewell, JJ.) VEN- 
KATASWAMI NaYUDU V. 8HANMUGAM PlL- 
LAI. (1917/ M.W.N. 818 = 43 I C. 1 = 

z 6 L.W. 787. 

-0. 9. R. 13— Procedure— Notice—C, P. 

Code . 0. 3, R. 5. 

Where deft, applied to have an ex parte 
deoree set aside and the Court ordered payment 
of process-fee at onoe, and the signature of the 
plff.’a pleader was taken on the order, but as 
the deft, paid no fee and no notioe was served 
on plff. but the Court set aside the deoree and 
ordered payment of Rs. 7-8-0 as oosts to defts. 
for whioh the deft, got plff.’a property worth 
Rs. 400 sold for Rs. 180 and purohased it 
himself and the plS. sued for reoovery of 
possession, held, that the ex parte deoree oould 
not be 89t aside without notioe to plff. and that 
the plff.’s pleader did not represent the plff. 
after the ex parte deoree wa9 passed. (Das and 
Adami, JJ.) SHEIKH MAHAMED JAMIL p. 
Musammat Bibi Tufailan. 63 I 0. 47 (P.) 

Review. 


-0. 9, R. 13— Procedure— Ex parte 

decree, when to be passed. 

Where the vakil of the defendant had a ked 
for an adjournment, and on the same being 
refused took no further part in the proceedings, 
an ex parte decree should be passed. (Mean, 
O.J. and Piggott, J.) Krishna Dass v. Ram 
UQRAH 8INGH. 21AL.J 300 = 

L.R. 4 A. 423 = 741,0. 848 = 1023 All. 849. 

-0. 9. R 13 — Procedure - Duty of court 

before issuing notice. 

It is the duty of the oourt when an applica¬ 
tion to set aside an ex parte decree i6 made, 
to ascertain whether the summons was served 
or not and whother the applioant was prevent¬ 
ed by sufficient cause from appearing when the 
oase was oalled on for hearing and then only 
issae notioe to the other side. ( Knox and Kara- 
mat Husain. JJ.) DALLO u. SIBTA Kuar. 

9 I.C, 31. 

-0. 9, R. 13— Procedure] — Forum — 

Appeal preferred against the dtcree. 

Though an appeal is ponding against an 
ex parte deoree, ao application to set it aside 
should be male to tho Court, which passed the 
deoree and not to the Court hiring the appeal. 
30 Mad 535. diet ; 27 Mad. 602 ; 39 All 13 
and 38 Cal. 394, foil. [Will's CJ and Old field, 
J.) PALANIAPPA flHBTTI V.' 8UBRAMANIA 
OHETTY. 44 Mad 731 = 13 L W. 819 = 

41 M.L.J. 90 = 62 1 0 738 = 
(1921) M.W.N. 309. 

» 0. 9. R. 13 —Procedure — Setting 
aside on condition of furnishing security . oo 

Where aa ex parte deoree is set aside on 
condition of defendant’s furnishing security the 
Court must adjourn the oase' in order to take 
•aeourity and must pass fioal orders only after 


“— 0. 9, R. 13 — Review — Change of 
ground. 

Application to set aside an ex parte deoree 
cannot be altered to one for review, by merely 
ohanging the desoription, to avoid limitation. 

(Chevis , J.) Lai, Devi v. amar Nath. 

87 10 18 = 2 U.P.L R. (Lah.) 128. 

" 6- 9i 13. 0. 47, R 1 — Review- 

Limitation Act. Art. 169 —Application to set 
aside —Ex parte decree barred—Review, if lies. 

Where the prescribed period for an applica¬ 
tion to set aside an ex parte deoree has elapsed, 
the aggrieved party is not entitled to ask for 
review, as review can be had only if he is able 
to show that the judgment is inoorreot. (John¬ 
stone, J.) Santu v. ARJAN Das 

18 I.G. 318 = 131 P.W.R. Ifli2. 


0. 9, R. 13 and 0 47, R. 1 — Review- 
Application for—Maintainability of. 

If the oiroumstances of the case bring an 
application for review under O. 47, R. l 
C.P.C. the faot that an application under O. 9 ! 
R. 13 oould have been preferred and that it was 
barred on tho date of the review application, is 

no bar. (Spenrer and Rri'hnan, JJ.) OHOK- 
KALINGAM PHETTY v. LAKSHUMANAN 
Chetty. 88 M L J. 224 = <1920; M.W N.228 = 

58 I.C 444= 11 L,W 217. 


Right to apply. 


k . 13 


• — — tugnt to apply—Minor 

defendant not represented—Setting aside decree 
—Duty of Court. 


Iu an application under O. 9, R. 13 , Q. P. 
Code, the only point whioh the Court has to 
consider is whether the defendants were pre- 
vented by any sufficient cause from appearing, 
if the minor defendants were not represented 
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G. P. CODE (Y of 1908), 0. 9. R. 13-RIght to 

apply. 

there is suffioient oause foe their non-appear- 
anoe and the Court oould set aside the ex parte 
deoree. ( Daniels , J.) PEARS Lal v. ASHRAF 
Khan. L R. 4 All. 137 = 711 0 486 = 

21 A.L.J. 189 = 1923 All. 213. 
See Contra 66 I.C. 460 (Nag.) 

-—— 0. 9, R. 13— Right to apply—Third 

party. 

A Court ha3 no jurisdiction to sot aside an 
ex parte deoree at the instance of a person net 
affeoted by the decision, and who has been 
expressly exempted from the deoree. (Walsh 
and Ryves, 33.) AJODHYA Prasad v. Katori. 

61 1.0. 484=3 U.P.L.R. (All.) 29. 

— . 0 9, R. 13— Right to apply— Ex parte 

decree if can be sef aside at the instance of per¬ 
son against whom there is no decree—Subsequent 
proceedings in such setting aside—Legality. 

An ex parte deoree oannot be eet aside at the 
instanoe of a person against whom the suit 
has been dismissed and, therefore, all future 
proceedings after suoh a wrong sotting aside of 
a deoree are ultra vires and illegal and no 
proseoution lies for giving false evidence at the 
re-hearing of the suit. (Tudball, J.) Babu 
Ram v. Emperor. 111 c. 141 => 

12 Or. L J. 373 = 8 A.L J. 674. 

— -0. 9, R. 13—Right la apply—Applica¬ 

tion to set aside ex parte decree—Fresh vakalat 
unnecessary. 

A pleader duly appearing in a suit is not 
obliged to file a fresh vakalatnama for the 
purpose of an application to set aside an ex parte 
deoree in the suit. Ch. IV of the Bombay 
Manual of Civil Ciroulara does not lay down 
that an application to set aside an ex partes 
deoree is not an application oonneoted with tho 
suit. ( Macleod , 0 J. and Kanga, J.) Bachu- 
bai Jhirad v. Ibrahim Isak. 

24 Bom. L.R. 744 = 69 I.C. 169 = 
47 B. 11 = 1922 Bora. 207. 

— -0. 9, R. 18— Right to apply—Third 

party—Order setting aside an ex parte decree — 
Setting aside of. 

A Court has no jurisdiotion to set aside an 
order, setting aside an ex parte deoree, at the 
instanoe of a person not a party to tho suit. 
{Martineau, J.) ASHGARI Begum v Muham- 
MEDYD6UF. 61 I.C, 834. 

-0. 9, R. 13— Right to apply - Minor— 

Not properly represented in suit—Remedy- 
Application to set aside. 

The father of the minor deft, in a suit was 
appointed guardian ad litem, although be never 
appeared and consented to the appointment. 
The sait was afterwards decreed against them 
ex parte. In an application under 0. 9, R. 18, 
held, that appointment of the father was invalid, 
the minors were not properly represented and 
oonld not be regarded as parties to the suit at 
all, the deoree oould not bind them, and 
therefore, an application from them under 0. 9, 
iB. 13, foe setting it aside was incompetent. To 

Vol. 11—16 


G. P. CODE (Y of 1908), 0. 9, R. 13-Scope of. 

attraot the operation of O. 9, R. 13, the person 
applying must have been a party to the suit. 
39 All. 8 I 18 M.L.T. 401 ; 27 M.L J. 167, disk. 
88 Mad. 1076. Appl. i Oldfield and Seshagiri 
Aiyar, 33 ) Eda Punnayya v. Jangalla 
Kama Kottayya. 37 M.L J 399 = 

26 M L T. 327 = 10 L W. 471 = 
53 1.0, 184= (1920) M W.N. 1. 

-- - 0. 9. R 13— Right to apply—Minor 

defendant — Guardian-ad litem not properly 
appointed—Efftct of. 

Where the allegation of an applhant applying 
under 0. 9, R. 13, 0. P. Code is that ho was a 
minor and that ho was not represented by a 
guardian when the ex parte decree was passed 
an application under O. 9. R. 13, C P. Code is 
inoompetent. 81 A. 572 ; 37 M.L.J. 399 ; 24 A. 
383 ; 37 A. 179 ; 39 A. 9. Ref. (Kotwal A.J.C.) 
Seth Parmanand v. Lakhmichand. 

18 N.L.R. 138 = 66 I.C 460=1922 Nag. 249 (2). 

See Oontva 1923 All. 213* 

-0. 9, R. 13 —Right to apply—B T, Act, 

S. 153. 

8. 153 of the B.T. Aot bars an application 
under O. 9, R. 13 or 0. 47, R. 1, unless the 
application states the injuries sustaiued by the 
applioant on aooount of the deoree or judgment, 
and he deposits in Court the amount of rent 
admitted by him to be due. If no rent, is 
admitted to be due, no deposit is needed. 
(Jwala Prasad, J.) Chandra Bhur Deb v. 
BHOLA Rai. 2 Pat. L T. 372 = 62 I C 80 = 

1921 Pat. 301. 

Scope of. 

—-0, 9, R. 18 — Scope of. 

There oan be no ex parte prooeedings against 
a defendant who b-»s eu'ered appearance and 
filed his defence. ( Lind-av ant Suloiman, 33.) 
Ram Oharan Lal u Raghubir Singh. 

21 A.L J. 493= L.R 4 A. 294 = 45 A. 618 = 

73 I.C 387 = 1923 All. 831. 

—0. 9. R 13— S ope o/ - Ex parte decree 
—Setting aside—Conditions requisite, 

A Court oan set aside an ex porta deoree only 
under the provisions of 0. 9, R. 13, under 
whioh tbe applioant has to satiety the Court 
that summons was no' duly served or that he 
was prevented by suffioiem o*u=e from ap¬ 
pearing. In the absoooa of either of these 
conditions, the Conn, has no jurisdiction to set 
aside an ex parte deoree. » Walsh and Wxllace , 
JJ.) SHEIKH K^LLU V. NADIR RaKSH. 

19 A-L J. 907 = 64 1.0 827 = 1922 All. 441. 

-0. 9, R 13 Scope of—Application for 

setting aside decree, dismissal for default— 
sicond application id allowable. 

An application under 0. 9, R. 13 to sot aside 
an order passed in a preceding application of 
the same nature lies. Proceedings under 0 9 
R. 13 may go on ad infinitum. 44 Gal. 950, 
Foil. Where an appeal against an ordor under 
0. 9, R. 13 is dismissed tor nou-proseoution,. 
seoond application under 0. 9, K. 13 to restore 
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C. P. CODE (Y of 1908), 0.9, R. 18—Scope of. 

the first application may bs allowed subject to 

term?. (Walmsley, J ) Bhola Nath De v. 
Nrishimha Prosad Roy. 76 1 0 833 = 

1923 Cal. 892. 

0- 9. Rt 13— cope of—Inherent 

power. 

The appellate Court is not competent to set 
aside an ear parte decree under O. 9. R. 13 
unless it was satisfied the defendant was pre 
vented by some sufficient cause from appearing 
on the 4th August. A oonrt has no power 
apart from the provi3ious of O. 9, R. 13 
to set aside an ex parte deoree made by itself, 
there beiDg no inherent power to do so. 53 l.C. 
847, Foil. IMartineau, J.) Jagan Nath v . 
Abdul Hakim. 78 1.0.680 = 

1923 Lab. 147 (1). 

- 0. 9, r. 13— Scope of. 

The expression “the court by whioh the deoree 
was passed” in O. 9 R. 13, is so definite 
and precise as to create an exception to the 
general rule introduced by 8. 150 of the Civil 
Procedure Code. Per Krishnan, J. The R. 13 
of 0. 9 of the C.P.C. is ao enabling one which 
prescribes what is to be done in the ordinary 
oourse to get an ex parte deoree set aside. It 
does not say that the Court that passed the 
deoree is the only Court that oan set it 
aside. Nor is 'here anything restrictive 
in the meaning. (Spencer a».d Krishnan, JJ.) 

Srinivas Rao V. Hanumant RaO. 

(1922i M W N. 349 = 31 M.L T. 79 (H.C.) 
42 M.L.J, 344= 15 L W. 498 = 63 1 C. 727 = 

1922 Had. 10. 

-0. 9, R. 13 - Scope of — Appearance — 

What amounts to. 

The w->rd “ appearance” as used in the 
O.P. Code has a weil recoguised meaning and 
implies that the p*ny is present at the trial 
either in person or through pleader for the pur¬ 
pose of conducting the case. Where therefore 
a pleader appears and a*ks lor an adjournment, 
which is refused but has no instructions to 
represent the client for tho purpose of the suit, 
there is no appearance within the meaning of 
the Code, even though 1 he party was present in 
person in Court. (Dawson Miller , 0 J,, and 
Couth, J ) Mahant Damodab Das v . RAtf 
Kumar Das. 1923 Pat. 488 = 69 l.C. 837 = 

1 P. 188 

-0. 9. R. 13— Scope of—Inherent 

powers. 

The Court, iu dealing with an application 
to set aside an ex parte deoree, is restricted to 
the provisions of R. 13 ; it cannot consider any 
other valid reason for disposing of the same, 
nor it has inherent powers in this case. 
(Raymond, A.J.Q.) FIRM OF NOTANDAS v. 

Firm of Pribhdayal. 63 I 0. 131 = 

1BS.L.R. 61. 

X 

Service of Sammons. 

--0. 9, R. 13 —Service of summons— 

8ummons on gumaeta — Onus to prove proper 
service. 


0. P. CODE (Y of 1908), 0, 9, R. 13-8ufflclent> 

cause. 

Where a summons has not been personally 
served, but served on the gumasta, the plff ha^ 
to prove that suoh service was valid sinoe it 
was not so prima facie. (Oldfield , J.) 
NAGRAJ RA8APPA 8ETTI v. NAMBURI 
VENKATARATNAM (1913) M.W.N. 1028 = 

21 l.C. 922 = 14 M.L.T. 938. 

-0. 9, R. 18— Service of summons . 

It is not legally necessary to give the defen¬ 
dant notice of an application by the plaintiff for 
a final decree in a mortgage suit. The sum¬ 
mons mentioned in rule 13 of Order 9 is the 
first summons issued to the defendant giving 1 
him notice of the suit filed and the failure to 
appear mentioned in the same rules means fail* 
ure to appear at any timedaring the suit and not 
absence at some of the hearings, even if they 
are all the hearings after the first at which the 
plaintiff may have made a number of applica¬ 
tions of various sorts. That rule does not 
therefore apply to the case of a defendant who 
is merely not served with notice of some 
application made in the oourse of the suit, 
(Batten J.C and Hallilax, A.J.C ). PaNJAB 
Rao v. BALIRAM. 69 I 0. 849 = 1923 Nag. 18. 

Small Cause. 

- 0. 9, Rr. 13, 14—Sma/J cause—Trans¬ 
fer to original side . 

Where a 6uit is transferred from a Court of 
Small Cause to a Munsifi and he passes an ex- 
parto decree thereon, applications to have the 
ex parte decree set aside must be acoompauied 
by a deposit of the amount of the deoree seoa* 
rity in respeot of that amount. 13 All. 324, 
Foil. (Banerjee. J.) Ohhotel*.Lv Lakshmi 
ChaND. 38 All. 423 = 84 I C. 113 = 

14 A.L J. 849. 

Substituted 8ervloe. 

-0. 9, R. 13— Substituted servioe— 

Proof of good service—Evidence apart irom pro¬ 
cess server's return—If can be received. 

In the oase of a substituted service of sum- 
moos by affixing it on the door of tho defend¬ 
ant’s house tbe Court is not bound by the 
return of the proosss server alone, but oan 
deolare the servioe good from other circum¬ 
stances of the oase. 21 Mad 324, foil ; 17 
O.W.N. 999 ; 24 All. 302 ; 29 Mad. 324 dist, 

6. A L J. 45 Dias. (Sadasiva Aiyar, J.) 
gontla Venkata Pitchayya v. Mahom- 

MED ABDUL KAREEM. 

18 M L.T. 217 = 23 I C. 14 = 

26 M.L.J 868 = (1914) M.W.N. 293. 

Sufficient Cause. 

'0 9, R. 18— Sufficient cause—Non-ser* 
vice of summons. 

Where ez parte deoree is passe! against a deft, 
then unless he was duly served and servioe dec¬ 
lared sufficient by an order under O. 6, R. 19. 
The Court is bound to set aside the deoree 
under R. 13 of O. 9. (Richards. C.J. and 
Banerjee. J.) Ohampat BlNGH v. Mahabib 
Prasad, 43 1.0. 68^ 
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C. P. CODE (Y of 1908),:0. 9. R. 13-Sufficient 
Oaoie. 

——0 9, R. 18— Sufficient cause-Revision 

Where an ex p arte decree was passed against 
a person in 1909 when he was in jail and an 
application by him to set it aside was made in 
1918 alter his release from jail and was granted 
by the Munsil, held that the proceedings were 
irregular and without jurisdiction. The Muneif 
ought to have oonsidered whether the applica¬ 
tion before him under 0. 9, R. 13 had been 
made within time or if he treated the applica¬ 
tion as one for review of judgment whether 
there was sufficient oause (or not applying 
earlier. (Chamier and Piggoit, JJ.) JANKI 
Prasad v. Parmeshwar din pandey. 

29 1.0. 979 = 18 A L.J. 482. 

- - 0. 9, R. 18— Sufficient cause—Sum¬ 
mons not served. 

Appearance before registration of suit in a 
proceeding for appointing a guardian ad litem 
does not dispense with servioe of summons. 

( Tudball and Rafigue, JJ.) GULABOHANDA v. 
Shanker Lal. 88 All. 163 = 

18 I.C. 711 = 11 A.L.J. 183. 

-0. 9, R. 18— Sufficient cause— Sum¬ 
mons not duly served—Knowledge of suit— Es¬ 
parto decree— Betting aside. 

UndnO. 9, R. 13, a deft, is entitled to have 
the ex parte deoree set aside as against bim if 
the summons was not duly served even when 
the deft, knew that the suit has beeu filed 
against him. [Sanderson, O.J., Woodroffee and 
Mukerjee, JJ) Kasim Ebrahim 8ALEJI v. 
JOHURMOLLKHaMEE. 48 Oal. 447 = 

28 C.L.J, 183 = 34 1 0.799 = 

20 O.W.N. 178. 

-0 ,9, R. 18 and 0. 47. —Sufficient 

cause— Ex-partc decree—Setting aside. 

A dolt, against whom an tx parte deoree has 
been passed may instead o( applying to eet 
aside the deoree under 0. 9, R. 13, C. P. C 
apply for a review of judgment on the ground 
that there was sufficient oause to prevent him 
from appearing on tbo day. fixed for the 
hearing of the oase. 26 Oal. 698 Foil. (Stephen 
and Coxe , JJ.) CHET Narain Sahi v 
RAMPAL Manjhj. 13 I C. 894 = 

16 C.W.N. 843. 

-— 0. 9, R. 18— Sufficient cause—Bats 

not fixed tor defendant's appearance. 

It no dale has been fixed for the appearaooe 
of the deft, within 0. 5, R. 1. the Court oaDnot 
dismiee the suit under 0. 9, R. 13. A plfi.’a 
failure to appear on a date fixed for him to 
attend and to find out what date has been fixed 
for the appearance of the deft, does not enable 
the Court to dismiss a suit for default. The 
Court should in snob oases fix a date for the ap¬ 
pearance of the deft, and even then if the plfl. 
does not appear, the Court oan dismiss the suit. 
(Scott 8mith, J.) Inder 8INGH v. Sheru. 

60 1.0. 476 = 22 P.W R. 1921. 

» 0. 9, R. 18— Sufficient cauee. 


C. P. CODE (Y of 1908), 0. 9, R. 18—Sufficient 
Cause. 

On an application to set aside an ex parte 
deoree the question to be oonsidered is whether 
the defendant honestly intended to be preeent at 
the hearing of the suit and did his best to do so. 
Ooce the court is satisfied that he did try to be 
present iD court in time and' would have got 

there in time but for the intervention of an 

• 

aooident for which he wa6 in no way responsi¬ 
ble, it is the duty of the oourt to set aside the 
tx parte deoree, mulcting in proper oases, the 
defendant in costs. The faot that by some 
human possibility the defendant could have 
been present in time does not affect his right 
to have the tx parte decree set aside. (Sir 
Walter Schwabe and Wallace, J.) ARUNA- 
OHELLA AIYAR, V. 8UBARAMIAB. 

43 M.L.J. 632 = 46 Med. 60 = 
81 M.L.T. 267 (H C.) = 16 L.W. 683 = 

(1922) M.W.N. 600 = 
88 I.C. 971 = 1923 Mad. 68. 

-0. 9, R. 13 —Sufficient cause —Ex parte 

decree—Setting aside. 

An order setting aside an ex parte deoree ran 
as follows “Read affidavit, heard Vakil, ex 
parte decree set aside” field, that the Judge 
was held to have deoided the question of faot on 
the affidavit though the order did not set down 
the reasons for setting aside the decree. 
(Miller, J.) NlTHIANANDA MUTHUSWAMY 
V. VlSVANATHA MANIGARAN. 

21 I.C. 437 = (1913) M.W N. 857. 

-0. 9, R. 13 — Sufficient cause— 

Grounds other than those enunciated in 0. 9. 
R. 13. . 

Appearanoe by a pleader instructed only to 
apply for an adjournment is not appearance by 
the party in person or by pleader under 0. 6, 
R. 1. An ex-parle deoree be set aside only on the 
grounds recognised tberefee under the C.P.C. 
The merits ol a oase should not form an element 
for consideration in disposing of an application 
to eet aside a dismissal for default or an tx parte 
deoree. It is not opeD to the Courts to go be¬ 
yond the provisions of the oode. ( Sankarar, 
Nair and Abdur Rahim, JJ.) VENKATARAMA 
AIYAR V. NATARAJA AIYAR. 

13 M L T. 140 = 24 M L J. 233 = 
18 I C, 360 = (1913; M.W.N. 165, 

-0. 9. R. 13 —Sufficient cause— 

Pleader ’s absence. 

Mere absence of a party’s pleader is not a 
sufficient oause for failure to appear within 
R. 13. ( Drake Brockman, J.C.) GaNGaBAI v, 

GHAN8ARAM 62 I.C, 253 = 4 N.L.J 16. 

——-0. 9, R. 18 and 0. 17, R. 2 —Sufficient 

cause—Minor—Negligence of guardian. 

Mere bad management of a suit by the guar¬ 
dian is by itself not a sufficient ground for set¬ 
ting aside the deoree against the minor, nnless 
the conduct ol the guardian amounts to frand 
or gross negligenoe. Non-servioe of summons 
on a party is not a proper ground for instituting 
a suit to set aside the deoree unless it is part of 
a ecjbeme of fraud; the proper remedy of a minqr 
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0. P. CODE (Y of 1908), 0. 2, R. 13—Sufficient 
Cause. 

against whom an ex parte deocee is passed is an 
application under O. 9, R. 13 and not a sepa¬ 
rate suit. ( Batten, O J 0.) VlTHOBA v. 
SHEGO. 49 1.0. 883. 

-0 9, R. 13 —Sufficient cause—Ex parte 

decree—Setting aside—Grounds for. 

Defeadaat applied to set aside the ex parte 
deoree passed against him on the ground that 
he was looking for a pleader and he was 
accidentally prevented from being in Court. 
When the case was called on f Dr hearing the 
Court allowed the application on this ground 
that there ha? been no proper service on the 
defendant. Held, that the Court ought not to 
have disposed of theca9e on aground not taken 
by the defendant himself. (Lindsay, J.C.) 
8heo Charan Das Baba v. Baji Nath 
Singh. 57 I c 863 = 23 O.C. 104 

——-0. 9, R. 13— Sufficient cause — Ex parte 

decree—Grounds for setting aside. 

An ex parte deoree oan be set aside only when 
the defendant satisfies the Court that the sum¬ 
mons was not duly served on him or that he 
was prevented by sufficient cause from appear¬ 
ing when the case was called on for hearing. 
In the absenoe of these conditions the suit oan- 
not be restored to file. tChamier, J.C. and 
Evans, A.J.C.l Durga Bakhsh v. Mahabir 

11 1.0. 341=314 O.C. 111. 

-0. 9, R. 13 —Sufficient cause—Ex parte 

decree—Setting aside —Grounds for —Revision. 

A Court oan restore a suit only when it is 
satisfied that defendant was prevented by anv 
sufficient cause from appearing (Sultan Ahmed, 

J.) ramesh Prasad «. Gulab Chaudhry. 

04 I.C. 985 = 1 Pat. L T 69. 

-0. 9, R. 13— Sufficient cause — Defect 

in appointment of guardian. 

Per Mullick. J .—A minor cannot apply to set 
aside an ex varte deoroe under O 9, R. 19 on 
the ground that a guardian ad litem was not 
properly appointed for him in the suit. For in 
suoh a case the miner was no party to the suit 
and there is no deoree against him, while O 9, 
R. 13 contemplates a valid deoree but obtained 
by irregularity in service of summons Per 
Jwala Prasad, J. The words of O 9, R. 13 
were wide enough to cover the present applica¬ 
tion and there was “sufficient cause" within 
the rule for the minor’s non-appearance. 
( Mullick and Jwala Prasad, J-T.) ABHEtf Ram 
Jha V. Kandarpe Narayan Jha. 

60 I.C. 783. 

—--0. 9, R. 13— Sufficient cause—Minor 

being represented bp father is guardian ad litem. 

A father oau be guardian ad litem of his 
minor son for the protection of the latter’s 
interests. The deoree aeaicat a mioor in a 
case in which he is fully represented by bis 
father as guardian ad litem, though ex parte 19 
binding on him. ( Mullick and Atkinson. JJ.) 

Indra Deo Narayan Singh v. Matuk- 

f DHABI SINGH. 37 I.C. 889. 


C. P. CODE (Y of 1908), 0. 9, R. 13-Suit to 
set aside. 

———0. 9, R. 13— Suit to set aside Ex parte 
decree. 

A suit oan be brought to set aide an ex parte 
fraudulent deoree, though not preceded by aa 
application under O. 9. R. 13. 21 Qal. 605, Rel. 
(Saunders, A.J.C.) NGA YlE v. NGA SO. 

(1916) 2 U B.R. 108 = 
34 1.0. 264 = 10 Bar. L.T. 10. 

Suit to set Aside. 

■ ■(?■ 9, R. 13— Suit to set aside decree — 
Ex parte decree — Application to set aside—Dis¬ 
missal—Fresh suit if competent. 

The person against whom an ex parte deoree 
is passed oan apply to bave it set aside under 
O. 9, R. 13, or he can appeal from the 
deoree ; but he oannot start a fresh proceeding 
to set aside the deoree. ( Macleod , C.J. and 
Heaton, J.) Ibrahim Harun JAFFER v. 
Jusuf Hussain Jaffer. 87 1.0 551 = 

22 Bom. L.R. 798. 

-0. 9, R. 13— Suit to set aside —Ex 

parte decree—lnfrucluous application—Effect 
of. 

Failure to have an ex parte deoree sat aside 
under 8 108, C.P.C, (1882) or to have an exe¬ 
cution sale set aside on the ground of material 
irregularity, does not debar the party from 
seeking relief in a properly framed suit on the 
ground that the original suit itself was a frau¬ 
dulent one end that tho proceedings therein 
were vitiated by fraud. (Mookerjee and Beach- 
croft, JJ.) Nagendra Nath Basu u. 
Parbati Charan Koyad 33 I.C 339 = 

20 C.W N. 819. 

9. R. 13— Suit to set as : de— 
Ex pine decree—Application unitr 0. 9, R. 13 
— Infructuous. 

A plaintiff whose application to set aside an 
ex parte deoree has peeved infructuous, oan 
maintain a suit to ee*. aside tho decree on the 
grouud of fraud or any ocher valid retioo. 29 
Cal. 475 ; 29 Cal. 395, Rel. on. (Mockerjeo and 
Carnduff,JJ.) Bad KfSHAN L\D v. TOPES- 
WAR SINGH. IS O.L.J. 446 = 

14 I.C, 343 = 17 O.W.N. 219. 

-0. 9, R. 13— Suit to set adds ex parte 

decree — Grounds. 

To impeaoh an ex parte decree on grounds 
other than fraud, the proper rernady 13 by an 
application under O. 9. R 13 to «et it aside or 
an application for review or an appeal to a 
superior Court. A separate suit to set aside 
the deoree will not lie. (Shiii Lai and Wil¬ 
ber force, JJ ) Jhanda Singh v. Lechhmt. 

1 Lah. 314 = 22 P W R. 1920 = 
68 P.L.R, 1920 = 68 1 0. 878 = 

2 Lah. L J. 622. 

Z " 2* .®* 13 —Suit to set aside decree— 

Fraud-Suit to set aside—Maintainable. 

A regular suit lies to set aside an ex parte 
deoree obtainei by fraud. (Saotl-Smith and 
miberforce, JJ.) GODAB Ram u. AHMAD YAR 
Kha N- 55 I.C. 412. 
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c. P. CODE (Y of 1908). 0. 9. R. 13-Buit to 
set aside. 

-0. 9.R. 13—Setting aside —Sufficient 

cause—Inherent power. 

There is no inherent power in a Court apart 
from 0. 9. R. 13 to set aside an ex parte deoree 
on an application made for that purpose. 26 
Mad. 599, overruled ; 24 M.L.J. 235, affirmed. 
The scopo of the inherent power of a court 
pointed out. (Abdur Rahim, 0 G.J. and Oldfield 
and Seshagiri Aiyar, JJ.) GADI NEELaVani 
V. Mararppraddigabn. 26 H.L.T. 377 = 

43 Mad. 94 = 37 M L J. 599 = 
10 L W. 606 = 53 1.0. 847 = 
(1920) M.W.N. 19 (F.B ), 

- 0. 9, R. 13—Suit fo set aside—Ez 

parte decree—Application to set aside—Dis¬ 
missal of—Maintainability of second suit to set 
aside decree. 

Au application to set aside ex parte deoree 
having been dismissed, and confirmed on 
appeal, a subsequent Buit to set aside the deoree 
is not maintainable. (Abdur Rahim and 
Srininasa Aiyangar, JJ.) YOGAMBA BOI 
AMMANI V. ABUMUGA R1UDALIAR. 

3 L W. 572 = 20 M L.T. 126 = 
36 1.0. 128 = (1916) 2 M.W.N. 63. 

- 0. 9, R, 13— Suit to set aside—Appli¬ 
cation to set aside ez parte decree does not 
bar suit to set aside decree for fraud. 

An infruotious application to set aside an ex 
parte deoree doe9 not in any way bar a sub¬ 
sequent suit to have the decree set aside on the 
ground of fraud suoh as by non-servioe of sum¬ 
mons. The questions arising in suoh a suit are 
not the same at what arises on an application 
under O. 9, R. 13. The issues are different and 
the prior decision is not res judicata. (Das and 
Macpherson, JJ.) Maharani JANKI KUER d. 
BABU THAKUK RaI. 5 Pat. L.T. 37 = 

76 1.0, 343 (2) = (1923) Pat. 336 = 

1924 P. 241. 

- 0. 9, R. 13—Suit to set aside. 

Plaintiff obtained an ex parte deoree and got 
defendant’s property sold under the decree. 
Defendant applied under R. 13 to sot aside the 
deoree, on the ground of defective servioe of 
summons but the Court found against him and 
dismissed the applioatioc. He then sued to 
eet aside the deoree on the ground of fraud and 
perjured evidence. Held, that both the ques¬ 
tions had been raised and deoided ia the pre¬ 
vious litigation and bo the suit was barred. 
[Miller, C J. and Ross.J.) JANGAL CHAUDHARI 
v. Laljit Rasban. 1921 Pat. 3 = 

1 Pat. L.T. 738 = 6 Pat. L J. 1 = 80 I.C. 124 = 

3 U.P.L.R. Pat. 1. 

--0 9, R. 13-Suit to set aside ex parte 

decree — Non-service of summons. 

If a deoree is impeaobed on the ground that 
summons was not served on a party, the 
remedy would be by an application under O. 9, 
R. 13 and not by separate suit. ( Mullick and 
Atkinson, JJ.) Mohan KRISHNA Dab t>. Har 
Prasad. 40 1,0. 2. 


G. P. CODE (Y of 1908), 0. 10, R. I. 

-0. 9, R. 18—Suif to set aside —When 

lies—Fraud. 

Where plaintiff alleged that defendant pur¬ 
posely served summons on a wrong person and 
did not give plaintiff’s father’s name though he 
knew it and impleaded plaintiff as a partner of a 
firm, though he knew that ho was not and got 
an ex parte deoree, held, that a separate suit 
will lie to set aside the ex parte deoree. [Mad- 
gaonker, A.J.C.) 8HIRAM v. FIRM OF DaTA- 
RAM MUNSHIRAM. 16 8 L R. 109 = 

70 1C 882 = 1922 Sind 20. 

-0. 9, R. 14— Procedure — Ex parte 

decree, setting aside of—Notice to opposite side 
imperative . 

R. 14 ie imperative and an ex parte deoree 
against the defendant, oan be set aside only 
after notioe has been served on tho plaintiff. 
Oral notice given to the pleader who appeared 
in execution proceedings in oonueotion with 
the same decree but who was different from the 
pleader who appeared in the case, is not suffi¬ 
cient. (Sankaran Nair, J.) Yerrakakantla 
SUBBIAH V. DELAVAR KHAN. 

24 M.L J. 482 = 13 M L.T. 844 = 
19 I Q. 241 = (1913) M.W.N. 340. 

-0. 10, R. 1—Pleadings not clear— 

Duty of Court. 

The proper way of olearing up the pleadings 
after the plaint and written statement have 
been filed is that prescribed by 0. 10, R. 1, O.P. 
Code the provisions of whioh are peremptory. 
The Court must, under that rule, at the first 
hearing of the suit, ascertain from eaoh party 
or his pleader whether ho admits or denies the 
allegations of fact made by the opposite party 
exoept where such admissions or denials are 
already oontained iu the written pleadings and 
must record suoh admissions or denials, A 
written replication is not a substitute for this 
oral examination of the parties and their plead¬ 
ers and it is of the utmost importance for the 
purpose of doing justioe between the parties that 
this oral examination should be duly and 
carefully oarried out by the oourt. (Daniels 
and Lyle, A.J.C.) ANJOMAN-UNNI8A v ASHIQ 
A LI. 8 O.L.J. 439 = 66 5.0. 222 = 

3 U.P.L.R. (J.C ) 65 = 1922 Oudh. 178. 

-0. 10, R. 4— Scope of. 

O. 10, R. 4 is a self-contained Code for oases 
where a party is ordered to attend beoauee 
tho Court desires to have his evidenoe. (Sada- 
siva Aiyar and Coutls-Trotter , JJ.) KANDOTH 
PUTHIYADOTH CHENOARU CHANDU V. 
PUTHIYADOTH CHENGABA RAMAN NAIR. 

(1921) M.W.N. 390 = 68 I.C 961 = 

14 L.W. 19. 

-0. 10, R. 4 —Personal attendance — 

— Order requiring — Conditions, 

The parties to suits should not be required 
to attend the Court under O. 10, R. 3 unleeB 
questions material to the oase whioh are to 
be answered have first beeD put to their plea¬ 
ders and they have been unable or have refused 
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So answer them. (Stuart and Kanhaiya Lai* 
A.J.Cs.) NUR-UL-ISLAM v QUADIR RaKBSH. 

48 I.C 269 = 210.0. 2S2. 

-0. 10. R. 4 (2) —Order under C.P. 

Code . O. 17, R- 2 and O. 9, R. 8. 

An order passed by Court, ou absence of party 
or pleader at ao adjourned hearing, io really 
one under O 17, R. 3 read with O. 9, R. 8 
though purporting to be passed under O. 10. 
R. 4 (2). (Banerjee and Ryves, JJ.) BHATILEY 
Chunnilal v. Chakarapan. 42 1.0. 943. 

■ ■ —0.10, R. 4 (2) — Appeal -Order against 

one of the partus if appealable—O. 3, R. i. 

An order under O. 10, R 4 (2) against one of 
the parties ia not appealable under O. 43, R. 1, 
unlosa that order amouote to a judgment. 
Whether suoh an order amouuts to a judgment 
will depend on the oiroumstanoea of the oase. 
IPiggot and Walsh, JJ.) MADHAVA 8UREN- 
DRA SeHI V. BlTHAL DaS. 39 Ail. 430 = 

39 I.C. 181 = 13 A.L.J. 410. 

-0 11 —Probate proceedings. 

Order 11 of the Code applies to proceedings 
in probate and a Court can on submission of 
interrogative* direct an enquiry. (Holmwood 
and Mullick, JJ.) AMILA Bala DaSI v. 
Rajendra Nath Dalal. 43 Cal. 300 = 

84 1 C. 227 = 23 G.L J. 480. 

-0. 11 , R. 1 —Interrogatories —Facts in 

issue—Whether can be asked, 

Under the Code interrogatories oao be ad¬ 
ministered in the same manner as is done in 
England fo* discovering the faots in issue. 7 
Cal. 840, D>6t. ( Fletcher , J.) BaIJNATH 

Kedia v. Raghunath Prasad 

24 1 0. 768 = 41 Gal. 6. 

-O. 11, R. 1 —Nature of interrogatories. 

Question to extraot informatian as to material 
faots in issue or for the purpose of obtaining 
admissions about them may be asked. The 

■ mere faot that the questions would be admissi¬ 
ble in oross-examination does not make them 
good as interrogatories. Interrogatories must 
not be exhibited unreasonably or vexatiously or 
be prolix, unnecessary or soandolons nor be 
obviously meant for the purpose of fishing 
information. D.:ft setting up the plea of wager¬ 
ing should not be allowed to interrogate bis 
opponent generally as to his business transac¬ 
tions \Mook*rjee and Beachcrott, JJ.) PRO- 
SONNA KUMARi DEBI V. RAMAOHANDRA 

Singh a. 17 I.C. 188 = 17 C.L.J. 66. 

-O. 11. R. 1 — ‘ Opposite party ’— 

Ex parte defendant is not such defendant having 
same interest as plaintiff. 

An ex parte defendant does not oome within 
•the words ' opposite party ’ in O# 11, R. 1 of 
the Code. The plaintiff is not entitled to 
administer interrogatories to him ; nor is he 
.entitled to do so with defendants who have 


C. P. CODE (Y of 1908), O. 11, R. 12. 

the earns interest as he (the pi2 ) has in the 
the suit. (Ayling and Seshagiri , Aiyar, JJ. 
Krishna v. Madhava. 63 I.C. 236. 

-O 11, R. 2— Mortgage suit—First suit 

for sale—Subsequent suit for possession. 

A usufruotuary mortgagee’s assignee’s suit 
for money or the sale of the mortgage property 
being dismissed, a subsequent suit for posses¬ 
sion of the property is not barred. ( Richards 
and Tudball, JJ.) HAZARI LAL v. Bam 
Chander, 10 l.G. 28. 

- O. 11, Rr. 2 and 12—Interrogatories 

— When disallowed. 

Interrogatories should be disallowed if aimed 
at discovering the nature of the opponoot’s 
evidence, to asoertain what dooumoota the 
deft, had and the particulars of the documents. 
[Chutterjea and Newbould. JJ.) UPENDRA 

Nath Ghose v. Sarada Sundari ghose. 

36 l.G. 883. 

- 0. 11, R. 2 —Refusal to issue interroga¬ 
tories—No revtslon. 

A refusal to issue interrogatories for the exa¬ 
mination of witnesses is not a ground for revi¬ 
sion. {Scotl-Smith, J.) ROOP CHAND AND 

Mela ram v. The Church Missionary, 
Trust association. 69 I c. 417 = 

1923 Lah. 282 (2). 

■■0. 11, R* 6. 7 and 21— Interrogatories 
—Relevancy of—Procedure* 

An objection to the relevanoy of interro¬ 
gatories must be adjudioated upon by the Court. 
Banerji and Pigqott . JJ.) BHAGWAN Das 
Gondka v. Ram Kumar. 

46 I.C. 660 = 16 A.L J. 762. 

-0- II. R. 12 — Discovery —8ui£ for 

damages agamst public body. 

In a suit against a publio body and generally 
(in cases where the establishment of the plaint- 
ifi’s olaim depends on doouments in the 
defendant’s possession, the defendant must 
allow inspection of the relevant doouments, to 
which the plaintiff has no a?oess. (Walsh and 

Stuart, JJ.) The Municipal Board, agra 
p, ASHARFI LAL. 44 A, 202=20 A.L J. 1“ 

63 I.C. 984 = 1922 All. 1. 

' 0. It, R. 12 —Documents—Production 

tn court Admission in evidence, 

A dooument directed to be produoed under 
O. 11, Rp. ia an( j does not ipso facto 
become evidence in the oase. It must be 
proved by witnesses and then marked as an ex- 
hibtt on the side of the party relying on it. 

(Broadway and Abdul Raoof. JJ.) JUGAL- 
KISHOBE V. ATTRA. 4 Lah. L.J. 388. 

, . 0* Hi Rf* 12 and 14 —Order for pro¬ 

duction of documents must follow an order as 

to—Affidavit of documents—Procedure. 

An order for production of documents under 

?' P. C. must follow ao order aa 

to affidavit of documents under O. 11, R. 19, 
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C. P. Code. In the absenoe of an order com¬ 
pelling defendants to file an affidavit of docu¬ 
ments, the Court oanoofc on the plaintiff’s 
application oompel the defendants to produoe 
oertain aooount books alleged to be with them. 
(Das and Kulioant Sahay, JJ.) BAIDYANATH 

o. Bholanath Roy. l Pat. L. R. 233 = 
70 1.0. 991 = (1923) Pat. 143 = 1923 P. 837. 

-0. 11, Rr. 12 and 13— Affidavit- 

Effect of. 

The affifavic of documents required from a 
party under R. 15 or 13 is ordinarily oonolu- 
eive on the question whether the documents 
are in his possession or power, unless and until 
the other patty makes au application under 
R.18 (9) of 0. 11 supported by an affidavit for 
inspection of doouments not mentioned in the 
pleadings or affidavits of hie oppooent. (Miller 
C. J. and Mullick, J.) Rameswar Narayan 

SINGH V. RAI KHNATH KOERI. 

5 Pat L.J. 590 = 88 1.0. 281 = 1 P.L T. 668. 

- 0. 11, R. 13 —Affidavit of documents — 

Discovery—Inspection. 

An affidavit of dooument filed under R. 3 
does not proteot the party from an obligation to 
give inpeotion of other doouments that may be 
proved to be in his possession. (Stephen, J.) 

Basanta goomar V. Kumudini Dassee. 

38 Gal. 428=12 I 0 12 = 
16 C.W.N. 81. 

- 0.11, Rr, 14, 18-21 —Order of produc¬ 
tion — Effect of non-compliance—Defence cannot 
be struck off—Powers of court how and when to 
be exercised. 

The non-oomplianoe with an order under 
O. 11 R, 14 (or the production of aooount books 
does not warrant the striking off th9 defenoe of 
the party whioh is guilty of the non-oomplianoe 
of the order. The grounds on whioh the 
discretion is given to a oourt for striking off 
the defenoe are given in O. 11. R. 91. An 
order under O. 11, R. 91 oan be passed only 
after the oourt has directed disoovery under 
O. 11, R. 12 or inspection of doouments 
under 0.11, R. 18. A strict compliance with 
the provisions of these later is necessary in 
every oase before defence is sfcruok off ( Rafique 
and Piggott, JJ.) The Lyalpur Sugar 
Mills & Co. v. The Ramohandra Gur 
Bahai Cotton Mills & oo. 

44 111. 068 = 20 A L.J 422 = L.R. 2 A 317 = 
67 1.0. 73 = 4 U.P.L R. (A) 189 = 1922 All. 288. 

- 0.11, Rr. 14 and 18— Production of 

documents—Order when made. 

In a suit for accounts and certain other 
• relief brought against the mutwallis of a mosque 
by oertain person, the Oourt oanuot, until the 
decision of the oase, oall on the deft, to show 
in detail the inoome of the estate and how it 
was realised and spent. The oourt oau only 
order the production of doouments under R. 14 
and not the inspection. An order for iospeotion 
has to be made under R. 18. (Stephen and 
Chatterjee, JJ.) Abdul Karim Abu ahmde 
Khan Ghazani v, abdus subban chow- 
•dhuby. _ j , 141.0.61, 


C. P. CODE (Y of 1908), 0 11, R.18. 

-—0.11, R. 14— Order under, when made. 

No order will be made under R. 14 against a 
party unless he has direotly or indireotly 
admitted the document to bo in his possession 
or power. {Miller, O.J. and Mullick. J.) R*MES- 
WARNARYAN BINGH V. RIKaNaTH KOERI. 

8 Pat. L.J. 890 = 88 1.0. 281 = 1 P.L T. 668. 

-0. 11, Rr. 18 and 18— Immaterial 

— Dccuments — Inspection of before filing 
wri'ten statement. 

Where the defendant did not file written 
statement but took out a summons asking the 
plaintiff to give iospeotion of dooumentB 
casually referred to iu the plaint but not 
material to the oase the order about the 
summons was discharged. [Macleod, C.J.) 
Rapaport v. Kallianji. 

23 Bom. L R. 1288 = 66 1 0. 8 = 46 B. 866 = 

1923 Bom. 73. 

-0. 11, R. 18 —Documents sued on — 

Documents relied on as evidence. 

As there i6 a distinction between doouments 
sued upon and documents relired upon by plain¬ 
tiffs a defendant under 0. 11, R. 15 is not 
entitled as of right to have inspection of the 
doouments relied upon by plaintiff before he files 
the written statement. (Greaves, J.) CHAND- 
MUL GANESHMAL V. DHANARA Ganapat 

ROY. 50 I C. 497 = 24 C.W.N. 803. 

-0. 11, Rr. 19 and 20— Order for in¬ 
spection by plaintiff. 

A plaintiff oan inspeot doouments filed by the 
defendant, material to the oase, though enolosed 
in a sealed oover and deft, prays that they 
may be kept in the said sealed oover for the 
time being. No revision lies on an order of a 
Oourt granting an applioation for the inepeotion 
of a reoord where it has been passed alter hear¬ 
ing. (Rattigan, J.) Hari Singh o. Ram 
OHAND. 298 P.L.R. 1911 = 12 I G. 906 = 

189 P.W R. 1911, 

-*—‘0, 11, R. 19 —Document not in the pos¬ 
session of party. 

It is a good oause for non-produotion of a 
dooument within R. 15 that the dooument is 
not in the possession or power of the person 
oalled upon to produoe it. (Miller, O.J. and 

(Mullick, J.) Ramaswar Narayan Singh v. 
RIKNATH Koebi. 9 Pat LJ. 890 = 

98 I C 281 = 1 P.L T. 668. 

--—0. 11, R. 18— Strict compliance with 

provisions of the rule is necessary before an or¬ 
der tor in tnsprciion of documents is passed. 
(Rafique and Piggott, JJ.) LYALPUR BUGAR 
Mills & Co. v. Ramchandra Gurshai 
Cotton Mills & Oo 20 k L.J. 422= 

67 1.0 78 = 41 All 969 =L.R 3 A. 317 = 
4 U.P.L R. (A) 139 = 1922 All 235. 

-0. 11, R. 18 —Account books—Trade 

secrets — Inspection. 

A party oanuot ba compelled to show 
the whole aooount book to the opposite 
party, if his trade seorets are likely 
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C. P. CODE (Y of 1908). 0. 11, R. 21, 

to be unnoessanly exoosed to the opposite 
party. ( Johnstone . J.) Narp*>T Rai v. Devi 
Das. 13 P.W R. 1911 = 14 I 0.371 

-0. 11. R. 21 —Non-compliance wi'h 

orders for discovery or inspection does not justify 
a Trial Court to s inks off ih°. defence of the 
party ‘O oid-red. (Rafique and Piggott, JJ ) 
Lyalpursugar Mills and Co v Ram- 

CHANDRA GURSAHA1 COTTON MILLS AND 
CO) 20 A.L J. 422=>44 A. 805 = 

L R. 3 A. 317 = 07 1.0. 73 = 
4 U.P.L.R. (A) 139=1922 A. 238. 

-0. 11, R. 21— Penalty for non-dis¬ 
covery—Effect of, 

Mere suspicion against plfi. of c uppressing 
documents relating to matters in issue, with¬ 
out order lor discovery or inspection, is not a 
ground for dtsmi-sir.g the suit. 'Richards, 
0 J. and Piggott, J.) KlSHEN Lal i> SUL¬ 
TAN SINGH. 38 All. 8 = 90 1 C 523 = 

13 A L.J. 831. 

--0. 11, R. 21— Dismissal of suit—Non- 

compliance with order for aiicov.ry, 

A suit oan be dismissed for failure to oomply 
with an order for disoovery or inspection of 
documents only when the dooumeots are 
referred to in the pleading or affidavits. 
( Piggott , and Chamier, JJ ) JWALA PRASAD 
8ABU V. BlGALRAM MANDWARI. 

28 l.C. 908. 


__— 0. 11, Rf 21 and 14— Non-compliance 

with order—Penalty—Notice to produce—Suffi¬ 
ciency of . 

Where books relatiog to a partnership, the 
business of wbioh was carried on in different 
places are ordered to be produced, to penalise 
the failure for non-produouon of one out of 
many book6 by striking the defenoe out, is an 
extreme meaeure. The penal.y provided in 

O. 11, R- 21 should only be imposed in extreme 
cases and as a last resort, 55 P.R, 1898 ) 59 

P. R. 1891 ; 9 0. 923 ; 38 A. 5 ;5 Pat L.J. 550 ; 
14 C. 768, Ref. In an order for the pioduo*ion 
or tor the inspection of books aod documents, 
a general description would be sufficient so 
long as that description would suffioe for the 
identification of tha document or book sought 
to be produced or inspected. ( Broadway, J.) 
Ram Nath v Prabhu Dayal. 65 l.C. 661. 


_0. 11, R- 21 — Order for discovery — 

Non-compliance. 

Where a parly fails to oomply with an order 
for discovery, the proper remedy is for the 
party seeking the discovery to apply to have 
the proceedings 6taye'i or the suit di.-miesed, 
(Miller, C J. and Mullisk , J.) KUNJ LaB v. 
BANWARI LALL. 48 I C.711^ 

4 Pat. L.J. 394. 


C P. CODE (Y of 1908). 0. 12, 3. 

Where a Dfc. Court aoting under O. 11, R. 21 
struok out the defenoe of the deft, and fixed a 
date of hearing ex parte, but before that date 
an application of the deft, to set aside the 
order wa3 dismissed from whioh dismissal an 
appeal was filed and before the filing of the 
appeal the suit was decreed ex parfe and the 
appellate Court held that no appeal oould lie 
as a decree bad been passed, the lower Appellate 
Court was held to have treated the appeal as 
one from the deoree and the oase was remanded 
for trial. (Twomey, J.) NAVANA CHIAI MADAR 
t>. A. L. M. M. CHETTY. 14 l.C 637 = 

9 Bur, L T. 30, 

-0. 12, R. Admissions must be taken 

as a whole. 

Admissions must be taken aB a whole or not 
at all. All the words of the admission must 
be taken even if they operate in his favour. 

( Napier and Odgers, JJ.) SREEDHARAM 
Valia Rajah v. Narayana. 

41 M L J. 525 = 71 l.C. 270 = 
(1921) M.W.N. 639. 

-0. 12, R. 6— Judgment on admissions 

— When to be passed. 

Final judgment ought not to be passed 
upon admiesions in a pleading or an affidavit 
unless the admissions are olear and unequi¬ 
vocal. It must further be remembered that 
the oourt oan pass judgments on admissions if 
it thinks fit and its exercise cannot be olaimed 
as a matter of right. 23 C.W.N. 1017. Foil. 
(Mookerjee and Rankin, JJ.) Galstaun v. 
E. D. Sassoon and Co., Ltd. 

27 C W.N. 783 = 1924 Cal. 190. 

_j-O. 12,' R. 6 —Judgment on admissions 

—Admission ambiguous, 

If the written statement taken as a whole 
oould not be regarded as an unambiguous and 
unconditional admission, that a sum was due 
to the plfi., the sum oould not be recovered by 
the plaintiff by an application under O. 12, 
R. 6. ( Sanderson . C.J. and Woodroffe, J.) 

koramall Rambullobh V. Mongilal 
DALIM CHAND. 84 l.C. 836 = 23 C.W.N. 1017. 

-0. 12, R. 6—Admission o/ portion of 

olaim—Judgment— Procedure. 

Under O. 12, R. 6 though the party has no 
absolute right, the Court has got a discretion 
to pass judgment to the amount admitted and 
to allow the plfi. to prove the balaaoe of his 
olaim in tbe ordinary way—Per Mukerjee, J. 
O. 12. R. 6 is not restricted in its operation to 
cases where plfi. accepts the admission of the 
deft, in entirety or where the olaim is sever¬ 
able into distinct portions and deft, admits 
liability in respect of one fragment of such 
olaim. (Sanderson, C.J. and Mookerjee, J.) 
Premsuk Das assaram v. Udairam Gunga- 
BUX. 45 Cal. 138 = 22 O W N. 204= 

44 1.0. 233 = 28 C.L.J. 498. 


-0 11, R. 21 — Striking off defence— 

Appeal from order— Decree passed meanwhile — 
Effect of. 


-0. 12, R. 63 —Effect of order— -Dis- 

missal .of claim—Want of evidence— Omission 
to a us—Lim. Act, Art, 11. , . 
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0. P. CODE (Y of 190B), 0.13, R. 1. 

Where an objeotion under O. 21. R. 58 of the 
G.P. Code wan dismissed, beoause the objeotor 
failed to produoe any evidenoe and no suit was 
brought to ohallenge the validity of that order 
within one year from the date of the order 
under Art. 11 of the Lim. Aot, the order be¬ 
comes oonclusive. The only order under 0. 21, 
R. 68 of the C.P. Code upon wbioh the 
oharaoter of finality is impressed, is &u order 
made after an enquiry. It doee not follow, 
however, that beoause a olaimant does not 
adduce evidence or is absent, there are no 
materials before the Court to enable it to in¬ 
quire into it. (P'gqott and Rafique, JJ.) 
GOKUL V. MUHRI BlBI. 40 All. 325 = 

44 1.0. 1005 = 16 A L J. 256. 

- 0. 13, R. 1 —Documentary evidence not 

produced at first hearing—Discretion to admit 
in evidence. 

Documentary evidenoe whioh has not been 
produced at the first bearing of a suit under 
O. 13. R. 11, may be admitted at a later stage 
at the discretion of the Oourt. (Ameer Ali) 
IMAMBANDI V MUTSADDI. 45 Cal. 878 = 

38ULJ 422 = 16 A.L J 800 = 
24 M L T. 880 = 28 0 L J. 409 = 
23 G.W N. 80 = 5 Pat. L W. 276 = 
20 Bom. L.R. 1023= (1919/ M W N. 91 = 

47 I.C. 813=9 L W. B18 = 
48 I.A. 73 (P C). 

[Affirming 16 G.L.J. 621 = 13 1.0. 676] 

- 0. 18, Rr. 1 and 2 —'First hearing ,’ 

meaning of. 

'First hearing of suit’ means not the day, to 
whioh the case is adjourned but the day 
when the oase is aotualiy gone into. It is 
enough if doouments are filed before the latter 
date. ( Greaves, J.) TABAN ManDAL v. RAJ- 
OHANDRA MANDAL. 50 1 0 298. 

- 0. 13, Rr. 1 and 2— Documents filed 

at late stage—Admissibility—Pow r ol Court. 

Under 0 13, Rr, 1 and 2, 0 P. C. unlike the 
oorresponding provisions of 8 138 of the Old 
Code, there is an absolute prohibition of the 
reoeption of doouments not produced at the first 
hearing, unifies good oause is shown for their 
non-produotion at that stage. The Court may, 
however, admit the evidenoe in the interests of 
justioe, if the court is of opinion that the reoep¬ 
tion of the evidenoe will enable the person ten¬ 
dering it to win a oase, whioh he will otherwise 
lose and that the loss on the oase would be an 
excessivo penalty for failure to produoe the evi- 
deDoe in time. (Ashworth, A.J.C.) SHANKAR 
LAL V. MaBBUB BHAW. 2B 0 0 286 = 

70 t.Q. 278 = 1923 Oudh t9. 

-0. 13, Rr. 1 and 2 —Production of 

documents at late etage — Admission—Discretion 
of court. 

Though it is left to the discretion of the trial 
oourt to admit in evidenoe, doouments produoed 
at a late stage still in suoh matters of procedure, 
the Court should lean to an interpretation whioh 
advanoes justioe, rather than to a oontrary in¬ 
terpretation. Where oertaiu documents, bad 
been exhibited in a oase under O. XXI, R. 100, 

Vol. 11—17 


C. P. OODE (Y of 1908), 0.13. R. 4. 

C.P. Code between the parties to the present 
litigation and there was, therefore, no ground 
for supposing that they had been fabrioated and 
they evidently had an important bearing on tbe 
question at issue in the trial, Bold that the 
Court below, erred in tbe exeroise of its discre¬ 
tion in rejeotiog these doouments. (Ross, J.) 

JagdipPandey v. Mt. Taibunnissa 

72 I 0. 397 (lj = 1924 Pat. 208. 

-0. 13, Rr. 3 and 4 — Rejection of 

document once admitted and marked. 

Where the stamp ol a Hundi was not oan- 
celled »Dd where there is no definite order on 
it, admitting tbe dooument in evidenoe, the 
question of the admissibility of tbe dooument 
oculd be gone into, at aDy later stago of the suit 
and 8. 36 of the Stamp Aot is no bar. The 
mere endorsement “Exhibit” does not amount 
to formal admission in evidence. (Robertson 
and Rattigan, JJ.) SUNDar Das v. PEOPLE'S 
Bank op India Ltd. 272 P.W.r. 1912 = 

16 I.C. 831 = 169 P.L.R. 1912. 

-0.18, R. 4 —Provisions of —Impera¬ 
tive. 

A judge should endorse with his own hand a 
statement, that a document is proved or admit¬ 
ted by the person, against whom it is used. 
The Judioial Committee will not in future 
read, or allow to be used, doouments not 
endorsed by tbe trial Judge a* required by 
0. 13, R. 4 of the C.P. Code. ( Lord Atkinson , 
j.) 8adit Husain Khan v. Hashim ali 
KHAN. 38 All. 627 = 31 M.L.J. 607 = 

14 A L J. 1248 = 19 0,0. 192- 
18 Bom. L R 1037 = 21 O W N. 130 = 
(1918) 2 M.W.N. 877 = 21 M L.T. 40 = 
1 Pat. L W. 157 = 4 O.L.J, 22 = 
28 C.L J. 863 = 6 L.W. 378 = 
35 1.0. 104 = 10 Bur. L.T. 140 = 

431.A. 213 (P.O.), 

[Reversing 14 0 0.386 = 18 1.0. 888.] 

-0. 13, R- I—Documents—Admission 

of, in evidence — Procedure. 

When documentary evidence ie produoed id 
a oase, tbe judge is required by 0. 13, R. 4 to 
endorse with bis own band, a statement on eaoh 
dooument, that it iB proved against or admitted 
by, tbe person against whom it is used, aod 
until this is done, the dooument should not be 
filed as part of tbo reoord. Tbe mere produc¬ 
tion of a dooument and tbe handing it over to 
an officer of the Court to put it on tbe file, is 
not puffioient. (Knox. J.) SHYam Lal v. Ram 
CHARAN. 48 I C 525. 

-0. 18, R. 4— Admissicnof documents — 

Mo/ussil practice — Madras. 

The mrfiussil praotice in Madras, is to remark 
a dooument when piima facie evidence of 
oustody and date of a dooument purporting to 
be thirty years old are given, allowing the 
parties to let in evidenoe to prove them during 
the examination of witnesses. tSundara Aiyar 
and 8ptncer , JJ.) Ramien v. VeerapudiaN. 

37 Mad 485 = 11 M.L T. 69 = 
22 M L.J. 217 = 14 1.0. 391 = 
(1912; M.W.N, 117, 630. 
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C. P. OODE (V of 1908), 0. 13, R. 9. 

-0. 13, R. 9 —Proceedings for return of 

documents are ministerial. 

Proceedings for retaro of documents are 
purely ministerial. No question can arise 
therein, wbioh would make, the taking of 
evidence on oath oompulaory. ( Newbould and 
Ohose. JJ.) GlRUANANDA KALI MlTRA o. 
Emperor. 71 I.C. 668 = 24 Or. L.J. 202 — 

26 C.W.N. 660. 

_0. 13, S. 10 and 0. 41, R. 28— Sum¬ 
mary rejection of application to send for record 
— Remand—Proper trial. 

In a suit by a oc-aharer againat another for 
the settlement of accounts, deft, failed to pro- 
dnoe the aooounts and the plfi. applied to the 
Court under O- 13, R. 10 to send for the 
patwari’s records and to appoint a commis¬ 
sioner to prepare a statement of the collections 
made by the deft. The Court rejected the 
applioation summarily and dismissed the suit. 
Held, that the suit had not been properly tried 
and should be remanded to the first Court for 
trial according to the law. {Banerjee and 
RyveS, JJ.) MUHAMMAD ABDUL AZIZ V. 
Muhammad abdul Jalil. 43 I.C, 67. 

- 0. 14, Rr. 1 and 8 —Courf cannof raise 

points not raised by parties. 

The Courts should oonfiae themselves to the 
dispute between the parties and not go out of 
their way, to raise fancy points, whioh are not 
raised by the parties themselves {Walsh, J ) 
Lala Lachman V. Majju. 1928 All. 187. 

- 0, 14, R. 1 — Issues—Not raised—Evi¬ 
dence inadmissible. 

An issue whioh does not arise upon the 
pleadings of the parties, ought not be raised by 
the Court. The faot that the parties are ready 
with the evidence upon the issues, "does not 
entitle them to raise it. {Huda, J.) NlRAD 

Krishna pal v. Indra Busan Gupta. 

33 I.C. 973. 

-0. 14, Rr. 1 and 8 —Object of-Failure 

to frame issue — Effect. 

If the Court finds that the determination of 
an issue is neoessary for the right decision of a 
suit, it must frame Buob an issue, but where it 
is not necessary to frame an issue it is not an 
eifnr in law not to frame it. (Stephen and 

Mullick , JJ ) Girdhar Das v. bitaram 
Naik. 27 878 - 

-0. 14, R. 1 —Issues—None arise where 

no averment or denial. 

In the absenoe of averment ia plaint and 
denial in written pleas, no issues arose as to 
whether the land was anoestral or self-acquired 
and it cannot be said that the trial Court was in 
error in not framing an issue wbioh did not 
arise on tho pleadings, (Scott-Smith, J.) 
Fateh Mahomed®, imam-ud din. 

68 I 0. 106-2 Lah L J. 188. 

-0.14, R. 1— Framing of issues—Duty 

of Court—Evidence. 


C. P. CODE (Y of 1908), 0. 14, R. 2. 

The Court should frame proper issues arising 
from the pleadings in the case, and the litigant 
should produoe evidence in respeot of issues 
framed but he oannot be ezpeoted to produoe 
evidenoe in respeot of poiats not covered by the 
issues. ( Chevis , J.) KASTURI MAL v. LAJJA 

Ram. 60 I G. 781. 

-0. 14, R. 1 — Issues—Duty of court and 

parties to raise . 

Courts are not bound to raise issues on ques¬ 
tions of faot of their own motion, where parties 
do Dot ask for them. The omission to raise 
suoh issues implies an abandonment, of suoh 
questions by the party interested. If the ques¬ 
tion is one purely of law e.g., limitation or 
jurisdiction, it is incumbent on the Court to 
frame propor issues on suoh questions. ( Abdur 
Rahim and Bakewell, JJ.) NAGAPPA v. 
8HIDDA LlNGAPPA. 47 I.C. 389 = 

85 M.L.J. 372. 

-0. 14, Rr. 1 and 2 —Issues—Finding 

to be given on every issue . 

A specific finding must be given on every 
issne though two or more issues mey be disouss- 
ed jointly, (Sadosiua Aiyar and Tyabji. JJ). 
APPAVU Chettiar v. Nanjappa goundan, 

14 M.L.T. 117 = 20 I.C. 792 = 

25 M.L.J. 329. 

-——O. 14, R. 1 — Issues—Decision different 

from. 

The Court should not deoide a suit in a way 
whioh is not the case of either party and on a 
matter on which do issue is raised. ( Benson 
and Miller , JJ.) 8AVABIMUTBU MOOPaN v. 
8ATHAN CHINNAPPAN 8AVABIMUTHU. 

13 I.C. 183 = 1912 M.W.N. 177. 

-0. 14, R. 1— Issues—Allegations in 

pleadings. 

A ooart is not justified in framing an issue 
on a question about which there is no dispute 
in tho pleadings {Miller, C.J. and Adami, J.) 
RAGHUNATH KURMI v. DEO NARAIN RAI. 

81 I.C. 981 = 1919 Pat. 393. 

- 0. 14, R. 2 —Applicability of — Post- 

ponent of settlement of issues. 

O. 14, R. 2 does not apply to oases in which 
issues of faot have not been settled but applies 
to oases, where tho Court has not postponed the 
settlement of issues of fact. {Fletcher and 
Teunon, JJ.) KAURMANI 8INGHA v. WASIF 
ALI Murza. 28 I.C. 818 = 19 C W.N. 1193. 

-0. 14, R. 2 aird 0. 13. R. 3 (1)— Mixed 

question of law and lad. 

A Court aots illegally, if it treats issues 
raisiog mixed questions of law and faot, ae 
involving only questions of law and decides 
without taking evidence. ( Mookerjee and 
Beachcroft, JJ.) Yatindba NaTH v HaBI 
Charan, 26 I.C. 934 = 20 C.L.J. 426. 

r—- 0 I*. R. 2 and 0 13. R. 3 (ll- 

Preliminary issues of law—Trial on—Proce¬ 
dure. 
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a. p. code (y of igo8), o. 14, r. 3. 

The power to order trial on preliminary 
issues is contained in 0. 14, R. 2, and 0. 15, 
R. 3 (1), C. P. Code. 0. 14, R. 2 0. P. Code 
olearly applies, when on settlement of issues 
the Court thinks there are issues of law upon 
whioh the oase o! some part thereof may be 
disposed of; then those issues are to be tried 
first and settlement of issues of fact may be 
postponed. 0. 15, R. 3 (1), O.P.O., applies 
after issues have been framed and allows the 
oourt to determine iesues of law, if satisfied 
that no further argument or evidenoe than the 
parties oan at onoe adduoe, is required upon 
snoh of the issues as may be sufficient for the 
decision of the suit. There is no reason to 
oonfine the power of the Court to try oertain 
issues as issues of law to the date of first hear¬ 
ing. 20 O.L.J. 426 : 19 G.W.N 1193, Ref. 
(Odgers , J.) Ramakrishna PlLLAl v. 

Kbishnaswami Pillai. 

1BL.W. 667 = (1922) M.W.N. 821 = 

68 I.G. 167 = 1922 Mad. 821. 

• 

-0. 14, R. 3— Issues—Duty of Court. 

The sole guides to a Court in framing issues 
lor trial in a case, are not the pleadings of the 
parties. The Court should settle the issues on 
the pleadings and after hearing tbe pleaders. 
(Fletcher and Cuming, JJ.) 8RIMATI BASINI 
Dabi v. Kbishna Lal Chattebjee. 

51 I.G. 1007. 

-0. 14, R. 3— Allegations in plaint. 

A Court is not justified in framing an issue 
on a point not alleged in the plaint. ( Ayling 
and Spencer, JJ.) Pitty Theaqabaya 
Chettiabv. Siva pa da Mudali. 

12 I.C. 137 = 10 M.L.T. 267 = 
(1911) 2 M.W.N. 278 = 21 M.L.J. 1008. 

-0.14, R. 5— Issues—Power of Court to 

frame after arguments c ln *ed—Inherent power — 
C.P.C. (1982), 8. 149. 

A Court trying a suit on a mortgage, oan 
raise an issue as to the invalidity of the mort¬ 
gage for want of proper attestation, even after 
the dose of the arguments. The first part of 
8. 149, C.P.C. 1882 (0. 14, R. 5) leavos it to 
the discretion of the Court to frame snoh 
additional issues as it thinks fit. while tbe 
latter makes it imperative on the judge to frame 
such additional issues as may be neoeseary to 
determine the controversy between the parties. 
Even in the absenoe of S. 149, C.P.C., 1892, 
every Oourt trying Civil oaseB has inherent 
power to take cognizance of questions whioh 
out at the root of the 6ubjeot-matter of oontro*. 
veray between the parties. (Ameer Ali.) 
Bhamu Pattar V. ABDUL Kadab Rowthan 
.16 1.0. 280 = 35 Mad. 607 = 39 I.A. 218 = 
18 G.W.N. 1009=23 M L J. 821 = 
12 M.L.T. 838= (1912) M.W.N. 938- 
10 A.L.J. 289 = 14 Bom L.R. 1034 = 

16 G,L J. 898 (P.G ). 

‘(Affirming 31 Mad.;21B= 18 M L J. 219- 

3 M.L.T. 300.] 


0. P. CODE (Y of 1908), 0. 16, R. 1. 

-0. 14, R. 8— New pleas after reviand. 

Though a Court has power of framing any 
fresh issues before the judgment is pronounoed, 
it ought not to do so by allowing new pleas to 
be raised after the case is remanded by the 
Appellate Court. (Stanley, O.J. and Banerji, J.) 
BOHAN I3IBI v. HibanBibi, 10 I.G. 230. 

-0. 14, R. 3 —New cause of action— 

Jagirdar—Relief based on a contract of tenancy . 

In au ejectment suit claiming as jagirdars 
and on a letting out of lauds to defts., the 
jagirdars oaunot obtain relief, on the basis of a 
oontraot of tenanoy, if defendants 1 to 3 who 
are proper defts. olaim only a counter title ; 
einoe under 0. 14, R. 5 ooe came of action 
oould not be converted into a different one. 
13 Bom. 664 and 6 All. 456. Poll. ( Olulli'k and 
Atkinson, JJ.) Jhari Bingh v. Pirthi Nath 
SAHU. 1 Pat. L.W. 88 = 38 I.G. 191 = 

2 Pat. L.J. 69. 

-0. 18, R. 3 —Scope of. 

The application of this rule is not oonfined 
to the date of first hearing. ( Odgers , J.) 

8. Ramakbishna Pillai d. Kbishnaswami 
pillai. 

IB L w. 667 = (1922) M.W.N. 521 = 
68 1.0. 167 = 1922 Mad. 321. 

-0. 18, R. 3 (1) Pro y1 io — Scope of— 

Final disposal of suit. 

Tbe Judge oannot dispose of the oase at the 
first hearing when the summons 19 issued for 
settlement of issues only, the Vakil having 
objeoted to such disposal. (White, C.J. and 
Seshagiri Iyer, J.) TlRUPATI VABADA- 
chabiab v. A. Parthasabathy Iyengar. 

28 I.C. 9 — (1914) M.W.N. 801. 

--0, 10, R. 1— Witnesses—Court need 

not adjourn case to enable party to procure . 

Though the Court is bound to summon wit¬ 
nesses on an applioatioD therefor by a party, it 
is not bound to adjourn the hearing to procure 
the attendanoe of tbe witnesses, if the party is 
not prompt and applies late. (Raoof, J.l BAL- 
Mokand v. Jagat Ram. 68 1.0.736. 

-0. 16, R. 1 —Witnesses—Court should 

summon when applied tor—Attendance of a 
witness—Summons to —Refusal to summon wit¬ 
ness. 

The Court must summon witnesses, tor whose 
attendanoe an application is made by a party, 
and oannot rejeot such an application ou the 
ground that the application is made too late. 
(d'idul Raoof, J.) MABAMMAD HYAT v. 
GHULAM MUHAMAD. 60. I.C. 686. 

-0. 16, R. I—Time for summons to be 

allowed. 

A Court failing to bind witnesses to attend 
on the adjourned date, must allow the parties 
a reasonable time to summon them and to en- 
foroe their attendance and grant au adjourn- 
ment for the purpose. (Sundara Iy?r and 
Sadasiva Iyer, JJ.) DbakSHABAPA AFPALA- 
swami v, La Rive. 16 I.C, 996. 
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C. P. CODE (Y of 1908), 0. 16, R. 1. 

-;0. 16, R. 1— Right of parties to sum¬ 
mon witnesses—Court has no discretion to 
refuse. 

Under O. 16, R. 1, C.P. Code, a Court has no 
discretion in the matter of an application for 
summonses on witnesses if such application be 
made before the day of hearing. The hearing 
may not be concluded on the data fixed and an 
adjournment may take plaoe in the usual course 
of the progress of the trial and the Court oan- 
noi refuse to allow any of the parties to reap the 
benefit of such an adjournment in the matter 
of giving evidenoe. 5 N.L.R. 181 ; 9 W.R. 530, 
Ref. There is nothing in the C.P. Code 
whioh expressly or impliedly, declares that wit¬ 
nesses must necessarily be summoned bofore 
the day fixed for the first hearing of the suit. 
(jBaffen, J C. and Hallifax, A J.C.l BHAG- 
CHAND v. MOSAJI. 68 I.C. 272. 

-0.16. R. 1 — Witnesses absent-—Fur¬ 
ther opportunity should be allowed. 

Where a party summoned two witnesses to 
give evidence in the oase and they were not pre¬ 
sent on the day when tbp Court proceeded to 
try the oase. Held the Court must give an 
opportunity to the petitioner to oall those two 
witnesses. ( Das and Bucknill, JJ.) MODE 
Nabain Singh v. Bikbam Singh. 

4. Pat L T. 843 = 
1924 Pat. 36. 

--0. 16, Rr. 2, 3 and 4— Witness — 

Government or Municipal servant—Costs of. 

Government servants and persons in Munioi- 
pal or private service, oited as witnesses in civil 
suits, oannot claim as part of their expenses 
the payment of the salary which they would 
earn in their ordinary employment for the 
time which they spend in attending Court. 
As to the servants of the Municipal bodies 
aDd private employers. Held, the Court below 
was right in supposing the question depends on 
the provisions of rules 2, 3 and 4 of O. 16 of the 
Civil Procedure Code, and on the rules made 
by the High Court under olause (3) of rule 2. 

( Richardson and Wahnsley, JJ ) In THE 

Matteb of Reference under rule i, 

O. 46, C.P.C. 88CLJ. 149. 

-0.16, R. 4 —Default of payment—Only 

moveable property can be attached. 

O. 16, R. 4 authorizes the Court in default in 
payment to order the expenses of a witness, to 
be levied by attachment and sale of only the 
moveable property of the party obtaining the 
summons. His immoveable property cannot be 
put up to sale. ( Chatterjee and Pantan, JJ.) 
MaHAMED WARISH 8ADAGAR V- RaHM\N 
ALI Meah. 70 1.0. 123 =>26 C.W.N. 877. 

-0 16, R. 4 — Direction to witnesses to 

appear—Adjournment of hearing by Court. 

A trying Court is not bound by 8. 162 of old 
Code, to direot the witnesses to appear at the 
adjourned date of hearing, when the oase is 
adjourned by it for want of time and not at any 


0. P. CODE (Y of 1908), O. 16, R. 10. 

party’s request. ( Abdur Rahim and Quniara 
Aiyar, JJ.) VlJAYARAGHAVA REDDI V. 
KOMARAPPA REDDI. 

(1912) M.W.N. 410 = 11 M L T. 199 = 
13 1.0. 367 = 22 M.L.J. 409. 

-O- 16. R. 7— Evidence Act, 8s. 130, 

and 131 Cr. P, C., S. 476 —Order to produce 
documents — Non-compliance with, 

Where under O. 16, R. 7, the Court called 
upon a person merely prosent in the Court to 
produce a dooument aDd on his stating that 
the dooument was not with him then, the 
Court instituted proceedings againot him under 
8 . 476, Cc. P. C. Held , that the Court was not 
justified in taking suoh proceedings and that 
before taking any such proceedings, it should 
determine whether the dooument in question 
was one, which he could be compelled to 
produce. (Mookerjee and Teunon. JJ.) BHaGA- 
bat Prasad Bingh v. Emperor. 

11 I.C. 794 = 12 Cr. L J. 450 = 

14C.L.J. 120. 

O. 16, Rr. 10. and 12— Procedure 

under. 

No order under O. 16, R. 12, can possibly be 
made until the procedure laid down in R. 10 
had been followed, where that rule applies. 

(Rolmwood and Imam, JJ.) Nabadip 
Chandra Nandi v. secretary of State. 

33 I.C. 968 = 20 C.W.N. 511. 

———O 16, R. 10 — Witness — Non-attend¬ 
ance of—Prayer for arrest—Dismissal of, 
without sufficient reasons—Effect of. 

Where a witness, a municipal servant, sum¬ 
moned to produce a dooument failed to attend, 
aDd a prayer for his arrest was refused on in¬ 
sufficient grounds. Held, that the witness 
should be compelled to produce the document 
and that the case must be sent down lor re- 
bearing. ( Jenkins , C.J. and Chatterjee, J ) 
Upendra Nath v. Chairman of the 
Calcutta Corporation. 13 I.C 332 = 

16 OWN. 116. 

O. 16, R. 10, and O. 17, R. 3 —Power 
of Court under—Limitations. 

A oase was adjourned after settlement of 
issues for taking evidenoe ; on that date deft’s, 
witnesses failed to appear. Oa this, warrants 
were ordered to be issued for attendanoe of 
witnesses and defts. were asked to pay the 
prooess fees. On defts’. failing to do so, the 
Court proceeded on the adjourned date under 
O. 17, R. 3, and deoreed the plaintiff’s olaim. 
Held, (1) that it was Court’s duty to see that 
service wa9 eSeoted on the first payment of the 
prooess fees aDd tha Court oould not issue 
warrants without complying with the terms of 
O. 16, R. 10 and (2) that the adjournment not 
being made at request of defts. but in the 
ordinary course for produo6ion of evidence by 
parties, the Coart had no power to proceed 
under O. 17, R. 3. (Broadway, J.) NaGHIA- 

Udham. 89 I.C. 592 = 18 P.W.R. 1917. 
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-—0. 16, R. 10— Arrest and attachment 

—Both cannot fta ordered. 

A Court, after the issue of a warrant for 
arrest of a witness, for failure to produce a 
document, oanuot afterwards order an attach¬ 
ment of his property. ( Seshag'ri Aiyar, J.) 
RANGASAMI REDDI * KONDA REDDI. 

81 I.C. 967 =*29 M.L.T. 98. 

-0. 16, R. 10— Attendance of a witness. 

The Court is not bound to oompel attendance 
of a witness in absence of an application by a 
party to that efhot. (Afifra, A.J.C.) MANNA- 
LAL v. SHUKLAL. 87 I 0. 811. 

■-0.16, R. 10 (2) and (8)— Court to 

issue warrants. 

Where a party summons witnesses and they 
fail to appear and the party does not ask the 
Court for a warrant, eto., under O. 16, R. 10, 
but the Court has reason to believe that the 
evidence is material, tho Court should take 
action under its own authority to pas3 order 
under 0. 16, R. 10 (2) and (3). (Kncx and 
Pigott , JJ.) Ram Narain v. Jagdeo Misir. 
88 All. 690 = 10 l.C. 903 = 8 A L J. 839. 

- 0.16, Rr. Hand 12—Witness—Fai¬ 
lure to appear—Fine. 

0. 16, R. 11 provides for a oase where the 
person satisfied the Court that be has not 
intentionally failed to oarry out the order. 
R. 12 applies to the alternative oase of a person 
failing to satisfy the Court whether he appears 
in order to offer an explanation or not* In 
either oase, whether the faots are those contem¬ 
plated in R. 11 or R. 12, the Court oan only 
prooeed after attaobment of the property, 
f Beachcroft . J ) Ram Gopal v. Secretary 
of state for India. ' 88 l.o. 428 = 

81 O.L.J. 863. 

-0. 16, Rr. 12 and 10— Fine—Levy of. 

A fine oanuot be imposed for non-produotion 
of dooument in obedienoe to summons until 
after the attachment of property. tNewbould, J ) 
ASHUTOSH MOLLIOK V. SECRETARY OF 

State for India. 37 1.0. 302. 

-0. 16, R. 12 — Non-appearance in 

obedience to summons—Fine. 

II an order for attachment )f property is 
made, and the person ooDoerned fails to attend 
in obedienoe to a warrant, the oourt may impose 
upon him a fine under 0. 16, R. 12. ( Beachcroft, 
J.) RAMGOPAL V. 8EOBETARY OF STATE 

FOR India. 85 I.G. 428 = 81 G.L.J. 863. 

-0.16, R. 12 —Fine. 

Where the witness Appears, but is unable to 
produoe the document, it is illegal to impose 
a fioe upon him. (Seshagiri Aiyar, J.) 
RANGASAMI REDDI V. KONDA REDDI. 

61 l.C. 067-29 M.L.T. 95. 

—-0. 16, R. 14— Evidence— Witness re- 

• juired by Court but not wanted by party—Party 
not bound to pay batta—Refusal to issue sum¬ 
mons for defendants * witness, improper. 


G. P. CODE (Y of 1908), 0. 17, R. 1 

Where a Court desires to have the evidenoe 
of a particular witness, whom tho defendant 
does not desire to oall, the Court oanDot oompel 
the defendant to pay the amount necessary to 
seoure attendance or evidence of the witness and 
on defendant’s refusal to do so, it oanuot refuse 
to issue summonses for the attendance of bis 
witnesses. In euoh aor.se the correot procedure 
is to take aotion under 0. 16, R 14. ( Rattiqan , 
J.) Billa v, Gbhuta. 189 P.L.R 1911 = 

10 1.0. 33 = 174 P.W.R. 1911. 

-0. 18, R. 18— Search fee to witness. 

No rule of law authorises the Court to levy 
and grant a searoh lee to a witDes^, who had to 
search for all dconments in the offioe. (Hay¬ 
ward, A.J.C.) Rewachand v. Laloo. 

12 l.C. 190 = 3 S.L R. 44. 

-0. 18, R. 19— Applicability—Insolvency 

Proceedings, 

In Insolvenoy proceedings the Insolvency 
Court has power to examine witnesses resident 
more than 200 miles. (Greaves, J.) DlNARAM 
SOMONI, In re. 

27 C.W.N, 370 = 1923 Cal. 427. 

-0. 16, Rr. 19 and 21— Scope of. 

These rules have no application to a case 
where a party to a suit desires to give evidenoe 
of his own motion in has own favour. (Muker- 
fee and Pantcn, JJ ) Sarat Kumar v. Ram 
Chandra Chttarjee. 88 O.L.J. 78 = 

68 I C. 9 = 1922 Cal. 42. 

-0. 16, R. 20 — Scope of — Plaintiff 

producing document but refusing to exhibit it. 

The requirement of the law under 0. 16, R. 20 
is fulfilled, if the document is preduoed and 
where a document is produced but refused to 
be exhibited, the Court oaunot d smiss the suit. 

( Mookerjee and Walmsley, JJ.) RADHANATH 

Sasmal v. Ottam Chandra Maiti. 

46 I 0. 879 = 28 C.LJ. 24. 

-0. 17, R. 1 —Adjournment—Discretion 

of cow t—Interference—Appeal. 

The question of grantiug or refusing an 
adjournment is one essentially for the discre¬ 
tion of the Court, a oourt of seoond appeal will 
not interfere with the exercise of suob discre¬ 
tion. (Piggolt, J.) PUBSHOTTAM DAS v. 
KESHOSARAN. 24 l.C. 206. 

-0.17, Rr. 1, 2 —Defendant absent but 

pleader present—No action by pleader—Nature 
of decree passed. 

Where a deoree was passed against a defend¬ 
ed, when he was absent at tbe hearing and 
his pleader being present took no part at all in 
the proceedings, then unless it is determined 
that he appeared by a pleader duly instructed, 
the disposal would be ex parte io wbiob oase, 
sufficient cause being showD, be oan apply 
to have it set aside. If the defendant is unable 
to show that the pleader was not duly 
inetruoted then it is not an ex parte deoree. 
(Shah, A.O.J, and Crump, J.) MOTILAL 

Batanchand Mabwadi v . Nandbam Dal- 
PATRAM, 28 Bom. L.R. 1992 = 1924 Bom. 139. 
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-0. 17, Rf. 1 and 3— Adjournment 

cannot be granted in the absence of—Due 
diligence. 

Where, il zeal and diligenoe had been ehowD, 
there would have been no difficulty about appel¬ 
lant's presenting and obtaining order on an 
application for transfer to the Distriot Court 
before whioh similar oaeee were pending, before 
it olosed for vaoation. Held, no adjournment 
could be granted. [Broadway and Harrison, 33.) 

Fitz Holmes u. The Bank of upper 
INDIA LTD. 4 Lah. 258-77 I.C. 823 = 

5 L.L.J. 438 = 1923 Lah. 848. 

-0. 17, R. 1— Adjournment of case — 

Evidence — Opportunity to produce further 
evidence—Second appeal. 

In the course of arguments after the parties 
had olosed their evidenoe, plfi.’s application 
under 0. 17, R. 1. to adjourn the case to allow 
him opportunity to produoe further evidenoe in 
regard lo a matter, whioh was not made clearly 
the enbjeot of an issue, oannot be granted. 
[Scott-Smith, 3 ) GAMAN v. MUHAMMAD, 

91 P.L.R. 1916 = 187 P.W R 1918 = 

86 1 0. 76. 

-0. 17, R. 1—Coste of adjournment. 

Where the date fixed for the hearing of the 
case happens to be a holiday, the Court will not 
be justified in taking up the oase the next day 
and passing any order to the prejudice of a patty 
without duly serving on him a fre3h notice of 
the hearing. A party having good and euffioient 
reason for non-complianoo with an order of the 
Court, should not be made to pay the costs of an 
adjournment. Where summons has not been 
served on the deft, it is unjustifiable to pass an 
ex parte deoree, which, if passed, will be set 
aside unconditionally. (Kensington, C.J. and 
Rattigan, J.) UMAT-UL-MUGHANI BEGUM v. 
8ALIG Ram. 81 P.W.R. 1918 = 

29 I.C. 137 = 126 P.L.R. 1918. 

-0. 17, R. 1—Adjournment—Trial 

Court alone has power to grant. 

A suit onoe begun, must go on from day to 
day unless the trying Judge sees reasons to 
adjourn it. The District Judge has no power to 
order the adjournment of a suit, which is part- 
heard before Subordinate Judge. ( Kumara- 
swamy Sastri, J.) Sivagami Ammal v. 
Louis Gnana Prakasa Mudaliar. 

26 1,0. 261=16 M.L.T. 804. 

-0. 17, R. 1—Adjournment—Summon¬ 
ing of iiifnesses. 

Though the prooess fees for summoning wit¬ 
nesses are paid after the erpiry of the date 
fixed, the Court ought to adjourn the oase to 
enioroe their attendance, if they are served in 
time aDd there is euffioient time for them to 
attend. ( Mitlra, A. J. C.) Madhodas v. 
GJBDHABI LAL. 88 I.C. 486 = 16 N.L.R. 1. 

-0.17, R. 1 —Adjournment—Grant of 

Discretion. 
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An Appellate Court should not ordinarily 
interfere with the discretion of the trial oonrt 
in granting or refusing an adjournment. An 
order granting or refusing an adjournment is 
not appealable. (Drake-Brockman, J. 0.) 
LAXMAN Rao v. VlTOBA. 48 I.C. 898, 

-0.17, R. 1 —Delay in service of sum¬ 
mons—Hon-attendance of witnesses—Duty of 
Court . 

The Court ought to grant adjournment if the 
witnesses fail to appear for non-6ervioe of 
summons due to vaoation, (Stuart, J.C. and 
Kanhaiya Lai, A.J.O.) NABAYAN SINGH 
v. Dy. Commissioner of Pabtabgarh. 

88 I.C. 690. 

- 0. 17, R. 1 — Adjournment—Grounds 

for — Non-compliance with law, 

Non-complianoe with a provision of low does 
not give a party an absolute right to insist on an 
adjournment. It is within the discretion of 
the Court to adjourn or dismiss a oase for non* 
oompliance with provision of law. (Miller, 
C.J. and Mullick, J.) RAMESHWAR BlNOH v. 
Harihar Jha. 8 Pat. L.J. 390 = 

1 Pat. L.T. 660 = B7 I.C 250 = 1921 Pat 1. 

- 0. 17, R, 1 —Adjournment—Discretion 

of Court, 

Granfmg adjournment is left to the dis¬ 
cretion of the Court to be exeroised after 
careful examination of the party’s oonduot in 
the oase. Litigants should take care to provide 
within a reasonable time for the issue of pr ooeaa- 
to witnesses for attendance on the due date, 
and when the Court issues prooess on prooese 
tee being filed only a oouple of days before 
hearing date, it is at the risk of the party so 
filing. (Sharfuddin and Roe, 33.) JaGA- 
BANDHU V. GOBEY LAL. 

37 I.C. 266 = 1 Pat. L.J. m 

- 0. 17, R. 1 — Adjournment—Discretion 

of Court. 

It is discretionary with the Court to grant 
an adjournment, but the discretion should be 
exeroised judicially apd reasonably, it not being 
subject to any definite rules ; if a party pur¬ 
posely neglects to summon all his witnesses and 
those summoned do not appear, the party has 
himself to blame, if the Court passes an order 
adverse to him. (Crouch and Fawcett, A.J, Cs.) 
8 HIVANDAS V. PAMANMAL MANGHARaM. 

27 I.C. 942 = 8 8.L.R. 278, 

-- 0. 17, R. 1 (2 )—Adjournment — Condi¬ 
tion of paying costs to other side — Default, 

When the party obtaining an order of 
adjournment, does not fulfil the oondition of 
paying the oost of adjournment to the other 
party,sabjeot to whioh the order was sanctioned, 
the appeal may be dismissed on the ground 
that the condition remained unperformed. 
(Fletcher and Walmsley, JJ.) NarendrA 
Nath Sanyal v. Uma ohaban Ghosh. 

19 1.0. 271 - 
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-0. 17, R. 1 (2)— 8cope of—Hearing of 

suit. 

0. 17, R. 1 draws ft distinction between the 
hearing o( a suit and the bearing of an evidence. 

( Chitty and Richardson, JJ.) Madhusudan 
Singha o. Kali Chaban sinha. 

46 1.0. 246<=>27 0 L J. 119 

-0. 17, R. 2— Applicability of. 

0.17, R 2 applies to the oase where the hear¬ 
ing of a suit has been adjourned and on the 
adjourned date, the parties or any of them fail 
to appear. In such a case, O. 17. R. 2 enables 
the court if it so ohooses, to deal with the oase as 
being one under O. 9 or to make suoh other 
order as it thinks fit. ( Lindsay and Sulai- 
man, JJ.) Ram Chaban Lal v. Raghobib 
Singh. 48 A. 618-21 A.L.J. 493 = 

L.R. 4 A. 294 = 78 1.0. 887 = 

1928 All. 881. 

- 0. 17, Rr. 2 and 8 —Pleader having no 

instructions—Order of dismissal — Construc¬ 
tion. 

Adjournment of a suit was granted to plaint¬ 
iffs tor producing witnesses : but on the 
adjourned date they were absent and their 
pleader applied for permission to withdraw the 
suit with liberty to file a fresh suit, which was 
refused. A further adjournment was then asked 
for and being refused, the pleader said he had 
no instructions to do anything further in the 
oase, and left the oourt. An order was made dis¬ 
missing the suit and on an application for res¬ 
toration being made, the question arose whether 
the dismissal was under 0. 17, R. 2 or 0. 17, 
R. 3. Held Per Walsh, J :—Under whatever form 
the Judge may make an order disposing of a oase 
or however he may misunderstand what he is 
doing or whatever mistaken language he may 
use in disposing of the oase, the oourt has to lock 
at the actual facts as things were *r. the time and 
deoide under wbioh rule the order w-i-> made. | 
Where a party does not personally app At even 
though his counsel originally instructed is there, 
if he has failed to supply his counsel with mate¬ 
rials or funds, and the counsel states he baa no 
further instructions, although the situation may 
be drawn into the express worde of O 17, R. 3, it 
oaght to be treated as a default by the plfl. for 
want of appearance under 0. 17, R. 2, for the 
counsel no longer represents him aod in that 
sense the Counsel is not present, while the plff, 
himself is abdent. Held on the faota of the case, 
the dismissal wa9 under O. 17, R. 3. Per Piggolt, 
J.—The plffa. not being present and the pleader 
having said, he had no inatruotioDS to do any¬ 
thing further in the oase left the oourt, a point 
had been reaohed at whioh it was literally true 
that the plffs. were absent neither appearing in 
person nor by oounsel authorised to aot ou their 
behalf. The dismissal was under O 17, R 2 
and an application foe restoration lay. (Walsh 
and Piggotl, JJ.) Lal Jangpal Singh v. 
RAJA KOSHALPAL 8INGH. 20 A L J. 97 = 

70 1.0. 942 = 1928 All. 183. 


0. P. CODE (Y of 1908]. 0. 17, R. 2. 

-0. 17, R. 2 —Absence of party. 

Plaintiff and pleader being absent on adjourn¬ 
ed date, Court oannot hear oase on the merits. 
(Banerjee , J.) RUEMU v. Taba Cband. 

20 A.L J. 128 = L R. 3 A. 68 = 
68 1.0. 778 = 1922 All. 68. 

- 0. 17, R. 2 —Default of appearance. 

A party had summoned witnesses who did 
not appear in spite of the summons. Held, that 
thia did not amount to default in appearance 
of the party within 0. 17, R. 2 (Knox and 
Piggott, JJ.) Ram Nabain v Jagdeo Misbi. 
83 All. 690=10 1.0. 903 = 8 A.L.J, 889. 

- 0. 17, Rr. 2 and 3— Dismissal for 

want of prosecution. 

The hearing of a suit was fixed lor 25th July, 
and the hearing of the applioatin for the ap¬ 
pointment of guardian ad litem for the defend¬ 
ant on 16th July. On 16th July neither plaintiff 
nor any pleader appeared and the suit was dis¬ 
missed for waot of prosecution on his behalf. 
Held, that the date was not fixed for the hear¬ 
ing of the suit, but that it was fixed for the 
hearing of the applioation only aud that the 
dismissal was bad. (Kncx, Banerjee and Kara- 
mat Husain, JJ.) Debi 8ahai v. BaBaswati. 
33 All. 860- 10 I 0. 818 = 8 A.L J. 612. 

- 0. 17, R. 2 —Adjournment refused— 

Appeal. 

Where in the first appeal, the appellant’s 
pleader oaDnot attend the hearing, owing to his 
' sickness and time is granted to engage another 
pleader, and the seoond pleader so appointed, 
iusteau of atguiDg the oase, asks lor adjourn¬ 
ment, whioh is refused and the oase is proceeded 
with, the order refusing to grant time is 
no ground for a teoond appeal. I Karaviat 
Hussain, J.) JaDO Bans UPADHYA v. 
BADNESS! UPADHYA. 10 l.C. 2l4. 

- 0. 17, Rr. 2 and 3 — Absence of party 

—Court must proceed under R. 2. 

On failure of parties to appear on an ad¬ 
journed date, it is the duty of Court to aot under 
0. 17, R. 2 rather than under 0. 17, R. 3, C.P. 
Code. ( Macleod and Shah , JJ.) RaTAN BAI 

v. Shankar Deochand. 

24 Bom. L.R. 778 = 68 I 0 314 = 
46 Bom. 1026 = 1923 Bom. 27. 

- 0. 17, Rr. 2 und 3 —Dismissal of suit 

for failure to produce evidence—Refusal of ad¬ 
journment. 

If a suit is dismissed for failure of the plaint¬ 
iff to produce any evidenoe after an order 
refosiDg an adjournment, the order ol dismissal 
is a deoree and not an order. (Chilly and 
8mither, JJ.) PBAMOTHA NATH BAHA ». 

BashiMukhi Debi. 48 l.C. 200. 

-0. 17, Rr. 2 and 3— Appeal—Main¬ 
tainable against decree. 

An order dismissing the suit, when both the 
pleader and the olient who was present retired 
from the oase ie one under O. 17, R. 2 though 
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the decree was wrongly drawn ap and it is not 
appealable. (Chatter jse and Biach'.rott , JJ) 
NASARAT KHAN v MANULLA. 32 I.C. 780. 

0.17, Rp. 2 and 3 — Adjournment by 
Court— Er parce decree — Application for set¬ 
ting aside. 

Where a case proceeding from day to day 
was adjourned to next day, owing to cross exa¬ 
mination being unfinished, it is an adjourn¬ 
ment by a Court and R. 2 and not R. 3 of 
O. 17 applies, so that an ex parte deoree follow¬ 
ing, may be set aside in one of the modes pres¬ 
cribed in O. 9 f Imam and Chapman, JJ.) 
E NALL A v. JlBAN MOHAN ROY 

41 Cal 958 = 18 C.W N 778 = 
23 1C. 769 = 19 C L J. 335. 

-0. 17, Rr. 2 and 3— Applicability — 

Dismissal for default. 

Where there is a default and there is not 
enough materiil on reoord to enable the 
Court to pronounoe judgment, th* Court should 
prooeed uoierO. 17, R. 2. ( Shadi Lai and Wil- 
bevfora. JJ.) HABGOPaL v BEARISH 
Ghandab. 48 P R. 19t9=68 P.L R. 1918 = 

47 I.C. 595 = 169 P.W.R. 1918. 

-0. 17. R. 2 —Adjournment on payment 

of costs. i y4 zjg 

A suit, adjourned on payment of costs, is 
liable to be dismissed, if costs are not paid. 
( Shadi Lai and Le Rossignal, JJ.) RAMCHAND 
V. ALI AKBAR. 90 P.W.R 1918 = 

35 I.Q 884 = 158 P.L.R. 1916. 

-0 17, R. 2—Suit adjourned tor judg¬ 
ment— D\smissal for absence of plaintiff. 

A suit wh'ch has been tried, cannot be dis¬ 
miss*^ on the mere ground of abseoce of the 
plaii_r.fi on the day on whioh it is oostponed 
for judgment.. ( Johnstone , J.) Nand Lal 
v. SH4NKBU. 183 P.W.R. 1911 = 

11 I.C. 842 = 234 P.L R. 1911. 

-0. 17, Rp. 2 and 3— Pleader applying 

tor adjournment—Refusal—Court should write 
judgment. 

Where on the day fired for hearing, the plain¬ 
tiff appeared by a pleader who asked for an 
adjournment which was refused. Held, that 
the proper procedure for the oourt was not to 
dismiss the suit foe default but to prooeed with 
the oase aud write a judgment. O. 17, R, 2. 
C, P.C. was not applicable to the oase but 
O. 17. R. 3 did apply, 41 M. 256, Ref. (Odgtrs, 
•J.) Visvanatha *sari v. Sami asari. 

18 L.W. 209 = 11923) M W.N. 802 = 
73 I.C. 982 = 1924 Mad. 43. 

-0, 17, Rp. 2 and 3— Scope of—Parlies 

present on the adjourned date — Procedure. 

Per Sadasiva Aiyar and Kumaraswami Sas- 
tri, JJ. —Rules 2 and 3 of O- 17, of the CJ.P.C. 
are independent and mutually exolusive. 
Where the requisites of rule 2 are satisfied, that 
rule and not rale 3 should be applied although 
in addition to the absenoe of the party, oiroum- 
etanoes exist, whioh would satisfy the require- 
meats of R. 3. Rule 3 applies only to oases 


0. P. CODE (V or 1903), 0. 17. R. 2. 

where the parties are present and have not 
satisfied the oourt as to the existence of any 
adequate reason for their not having done what 
they were direoted to do. 33 Mad. 241, Foil. Pec 
Chief Justice :—When a oase is called and the 
deft, is absent and the Court resolves to proceed 
against him ex parte there is nothing to prevent 
the oourt from applying the provisions of O. 17, 
R. 3 and disposing of the suit notwithstanding 
the deft.’s failure to do what he had been 
granted time to do, but that disposal will be 
none the less ex parte, and the deoree will be 
liable to be set aside UDder O. 9, R. 13. There 
is no ooDfiiot between the two rules 2 and 3 
and as such may be fully applied at the proper 
stage of the case. (Walbs. CJ.. Sadasiva 
Aiyar and Kumaraswmai Sastr i, JJ.) 
Pichamma v. Breeramalu. 41 Mad. 286 = 

34 M L J 24 = 23 M L T. 1 = 
43 I.C. 866= (1918) M.W N. 92 (F.B ) 
[Overruling 6 I.C. 238 = 34 Mad. 97 ] 

■ - - -0. 17, Rr. 2 and 3 — Scope of. 

Where on an adjourned date of bearing, the 
defc’.s pleader asked for a further adjournment 
for getting “proper instructions” and it was re¬ 
fused, held that the appearance of the pleader 
was an appearanoe of the deft, within the mean¬ 
ing of 0. 1 7, R. 3 and it made no difference that 
the pleader wanted further time to got proper 
iostruotions. in as muoh as it was not a oase in 
which the pleader had no instructions, and that 
the proper remedy open to the deft, was by way 
of appeal and not by way of an application 
under O. 9. R. 13. (Abdur Rahim, J.) AKUTA 
BAKKAYYA V. ALURI VENKATA NARASIM* 

ham (1917) M.W.N. 865 = 39 I 0 048- 

83 M L J. 593. 

- 0.17, Rr, 2 and 3 and 0.9, R. 4— 

Hon-appear a nee of parties at adjourned hearing 
— Dismissal of suit — Restoration. 

A suit was adjourned for want of time and 
was subsequently dismissed on the d Ue of re¬ 
hearing on acoount of the failure of the parties 
to attend. Held, that the dismissal of the suit 
was not uuaer 0. 17. R 3, 30 Mad. 274 , foil, 
(Srinivasa Aiyangar, J.) VenKaTAPPA Naya- 
NIM VARU V. PADI Raaiakbishna APPA 
Cbetty. 32 I.C. 714. 

- - ——0. 17, R. 2 and 0, 9. R. 8— Absence, of 

plaintiff—Judicial discretion—Dismissal for 
default. 

O. 17. R. 2 requires judioial disoretion before 
disposing of a oase UDder O. 9, R 8, where the 
plfi had made out a prima facie ca«e The suit 
should n >t be dismissed but defence evidenoe 
should be recorded. ( Phillips, J.) 8UBRA- 
MANIA OTHUVAR V MDNUSAMIYA PlLLAI. 

31 1.0.8 69. 

-O. 17, Rr. 2 and 3— Suit adjourned for 

production of succession certificate — Default — 
Dismissal of suit. 

After the plaintiff had adduced all evidenoe 
on which he relies, but has failed to produce a 
succession certificate ou the adjourned hearing 
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(be suit ought cot to be dismissed under 0. 17, 
R. 2, but deoided on its merits, under O. 17, 
R. 3- (Sanfciran Nair and Ayling, JJ.) 
DROUPADI AMMAL V. BOOTH INDIAN RAIL¬ 
WAY Co., Ltd. 24 LG. 393. 

—0. 17, Rr. 2, 8—Instructions only to 
ask for adjournment—Dismissal is one under 
R. 2 . 

Where on the day fixed for hearing the vakil 
of the plaintiff had ouly instructions to ask for 
an adjournment and not to go on with tho case, 
but the same was not granted and the suit dis¬ 
miseed, the order was one passed under 0. 17, 
R. 2 and not under 0. 17, R. 3. An applica¬ 
tion for restoration under 0. 9, R. 9, is main¬ 
tainable. {Mullick and Macpherson, JJ.) 8YED 

Shah Mohammad Maodood v. Maharajah 

SIR RAMESHWAR 8INGH. 1 Pat. L.R. 281 = 

74 I.C. 693 = 1923 P. 630. 

-0. 17, R. 2—Scope of. 

0. 17, R 2 oontemplates the hearing of a suit 
at some later date to which it has beeu adjourn¬ 
ed. IDatvion Miller, C J. and Coutts, J.) 
Mahant Damodar Das v. Rajkom*r Das 

1 P. 188=69 1 0. 837 = 1922 P. 485. 

-0 17, Rr. 2 and 3— Default of plain¬ 
tiff—Effect of -Flilure of suit on pleadings —No 
jurisdiction to tike defendant's evvlence . 

Whea there are materials in the record on 
wbioh the Court oan deoide tho case, the 
matter falls properly under 0. 17, R. 3, and not 
under O. 17, R. 2, C. P. Code. But wbero 
plaintiff has adduced do evidenoe, and his oase 
fails on the pleadings the Court has no 
business to prooeed to reoord tbe defendant’s 
evidenoe so as to give himself jurisdiction to 
aot under R. 3 34 Cal. 235, Rel. Where th9 
plaintig'6 oase was opened, and his witnesses 
being absent, a day’s adjournment was allowed, 
and on the adjourned date a fresh adjournment 
was applied for and refused and the Court 
recorded the depositions of defendant’s witness¬ 
es and dismissed the suit on the merits. Held, 
that tho dismissal under 0. 17. R. 3 was 
without jutisdiotion and 0. 17, R 2 was 
applioablo to the oase. (Dass and Rosi , JJ.) 
SA8HIBHU8AN KUMAR V. DWARKA PRASAD 
MARWARI. H Pat. LT 64 = 

61 I.Q. 897 = 6 Pat, L.J. 3t3 = 1922 P. 2 

-0. 17, Rr. 2 and 8—Adjournment- 

refusal—Procedure. 

Where the plff. applies for an adjournment and 
on the refusal of the application the plff. with¬ 
draws, the Court should prooeed nnder R. 2 
and not oall upon tbe defendant to produce his 
evidenoe in order to give itself jurisdiction to 
proceed under R. 3. Where there are materials 
on reoord on whioh the Court oan deoide the 
oase it should prooeed nnder R. 3 and not nnder 
R. 2. (Data and Ross, JJ.) 8HASHI Bhushan 
Kumar v. Dwarka Prasad. 6 P.L J 318= 

611,0. 897=8 Pat. LT. 64= 

1922 P. 2. 

-0. 17, Br, 2 and 8 -'Hearing,' 

•meaning of. 


C. P. CODE lY of 1908), 0. 17, R. 2. 

Rules 2 aud 3 of O. 17 of the Civ. Pro. Code 
apply only to oases where the actual hearing 
of the suit bas been adjourned and by the 
bearing of the suit 19 meant tho bearing at 
whioh the Judge would be either taking 
evidence or bearing arguments or would have 
to oonsider questions relating to the determin¬ 
ation of the suit which would suable him 
finally to come to an adjudication upon it. 
But in oaaes where it was olearly never intend¬ 
ed that there should be a hearing of tbe suit 
iq the ordinary sense of the word but merely 
somo in-.erlooutory matter decide! between 
tbe partiee hs to the future conduot of the suit, 
the provnious of these rules have no applica¬ 
tion. tMiller, C J. and Mullick, J.) BALA- 
MAKUND MaRWARI V. L0CHA4II NARAIN 

Marwari. 97 I.C. 748. 

-0. 17, Rr*. 2 and 3 —Plaintiff unable 

to produce evidence — Dismissal of suit — 
Appeal. 

Unless the facts olearly indicate that there 
was adjudication, an order of dismissal whether 
it be for want, of evidenoe or not is an order 
under O. 9 of the C.P Code. Owing to the 
plaintiff not adducing any evidence in support 
of his oase, his suit was dismissed lor default 
and there was no indtoation that he was either 
willing to have the suit deoided on the merits, 
or that the Court in any way applied its mind 
to the rights and liabilities of the parties. 
Beli, the order was one under 0. 17. R 2 and 
not open to seoond appeal. {Multi k and 
Atkinson JJ.) Bhaikh Muhammad Bakar 
ali n. Chulai Mahton. 

52 I.C. 290 = 4 Pat. L.J. 712. 

-0. 17, R. 2 —Date fixed for appoint¬ 
ment of Commissioner—Parly not appearing. 

When on the date fixed for the appointment 
of a Commissioner, the deft, and his advocate 
failed to appear, the Court should only prooeed 
under 0 *17, R. 2 and appoint a Commissioner 
and should not pass an ex parte decree. (Maung 
Kin, J.) Ko Te Ne v MaHOMED DURBESH. 

42 1.0. 837. 

-0. 17, Rp. 2 and 8—Adjournment of 

suit—Unserved defendant — Plaintiff’s failure 
to apoear on adjourned date. 

If a suit is postponed for finding oat tho 
whereabouts of au uDservad defendant, the 
date fixed is a date for the hearing and if the 
parties or any of them fail to appear on tbac 
date, tbe Court ba9 to prooeed under 0 17, R. 2, 
0. P. C. In such a oase if tbe plaintiff fails to 
appear and the defendants appear, the suit 
shall be dismissed under 0. 9, R. 8. 1 Pratt• J O. 
and Faualt, A.J.O ) Ghulam Hydbr Khan 
v. DIWAN TEKCHAND. 83 I 0. 560 = 

13 6 L R. 149. 

-0. 17, Rr 2 and 3 and 0. 9, R. 8— 

Sufficient cause—Non-appearance on adjourned 
date—Dismissal—Restoration. 

If parties are not ready to proceed with the 
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case on the date of hearing, their oase must 
suffer, unless there was a “ sufficient oause ” for 
default of appearance, If a party absents deli* 
berately he does so at his risk. An order dis¬ 
missing a suit on an adjourned hearing after 
summonses bad been duly served on the wit¬ 
nesses, cn the pleader saying “ no instructions” 
is an order uoder R. 2 and not under R. 3 of 
O. 17. In the absence of “sufficient cause” the 
Court should not restore the suit. (Fawcett and 
Crouch, A. J. Cs.) USTO 8AHEB DINO v. 
GHULAM Kadir. 37 I.C. 924 = 

8 S L.R. 341. 

-0. 17. R. 3 ftnd 0. 9, R. 13 —Pleader 

unable w proceed — Decree not necessarily 
ex parte. 

At the hearing of a suit the defendant being 
absent the trial court proceeded under O. 17, 
R. 3 on the merits and decreed it. The defen¬ 
dant applied to have the deoree set aside but 
the appiioatiou was rejected. He then appealed 
from the order and the decree. The appellate 
oourt dismissed the former appeal out deolared 
in the ca?e of the seiond that the trial oourt 
had no power to decide the oase on the merits 
in the absence of the defendant and that the 
decree was only ao ex parte decree. Held , the 
order of the appellate oourt in the latter appeal 
was both in substance and in form open to 
question. By the pleader saying that he was 
unable to proceed with the hearing, it oannot 
be said that the pleader had withdrawn himself ; 
and the decree passed in that suit oannot there¬ 
fore be regarded as an ex parte decree which 
could te set aside iD the manner laid down in 
O. 9. R. 13. In form the order passed by the 
lower court was similarly open lo objection. It 
was not open to the Judge, who heard the 
appeals, to take the view that the deoree was au 
ex parte decree after he had dismissed the appeal 
which had been filed from an order refusing to 
set it aside, on the ground that the deoree was 
one dealing with the suit on the merits. If be 
was satisfied that there was sufficient excuse 
for his absence, he could have passed an order 
setting aside the deoree passed by the court cf 
first instance and remanded the suit. If ho 
was not satisfied that there was -?ufficient reason 
for his absence, it was still Deoessary for him 
to have examined the suit ou the merits and 
determined whether the decree passed by the 
oourt of firs', instanoe wae proper or nos. 
(Kanhaiya Lai, J.) 8ARJU PRASAD v. 
GujaDBAR Lal. 1922 All- 497. 

-0. 17, R. 3 — Part heard case — 

Dismissal tor default — Appeal, 

In a suit which is part-heard, the plff. 
deolined to prooeed further and the Court 
dismissed the suit for default. Held, that the 
Court having begun the hearing should have 
proceeded to decide the suit on the merits. The 
High Oourt had inherent jurisdiction to hear 
the appeal against the order of dismissal. 
(Walsh and Ryves, JJ.) 8UKHU KOEBI t>. 
Ram Lot an Koeri. 41 All. 668= 

91 1.0, 850 = 17 A.L.J. 849. 


0. P. OODE (Y of 1908), 0. 17, R. 3. 

- 0. 17, R. 3— Adjournment — Refusal — 

Discretion — Reasons—Revision. 

Where a party is in default through failure 
of the Oourt officials to serve notioa or from 
Borne neglect to pay the neoessary process fees, 
whether he should be denied a hearing or 
should be allowed an adjournment, is a question 
which must be judicially determined upon 
evidence and for reasons to be given by tha 
Judge who deoides deny him a bearing, so that 
suoh reasons may bo reviewed, if neoeseary, by 
a higher tribunal since suoh deoision amounts 
in substanoe to a final order and is in fact a 
judioial act and requires oare, oiroumgpeotion 
and judioial discretion. ( Walsh and Sundar 
Lal, JJ.) 8ABJU PARSHAD v. UMANPAT GIR. 

39 1.0. 464. 

-0. 17, R. 8 — Applicability. 

Where summons to respondent was returned 
unserved and time was given to appellants to 
take further steps but the appellant failed to do 
so within the time granted, the Oourt oould 
prooeed to deoide the appeal under O. 17, 
R. 3. (Knox and P.afiqut, JJ.) JAISABI 
Singh v. Jaisabi 6ingh- 17 1.0. 294. 

-0. 17, R. 3 and S. 118— Appeal- 

Revision. 

Only an appeal and no revision lies against 
an order under O. 17, R. 3.) (Karamal Hussain 
and Chamier, JJ.) GAURA BIBI v. GHA8I- 
TIYA. 34 All 123 = 12 1.0. 603 = 

8 A.L.J, 1269. 

0 17, R. 8— Procedure under. 

Party’s failure to request the Court to pass 
orders under O. 16, R. 10 (2) and (3) forgetting 
the attendance of material witnesses, does not 
enable the Court to prooeed under O. 17, R. 3'. 
(Knox and Pigiott, JJ.) RAM Narain v. 
Jagdeo Misir. 83 Ail. 690 = 

10 l.C. 903 = 8 A.L.J. 839. 

-0. 17, R. 3 —Dismissal of suit—Non^ 

payment of Court-lee. 

In a suit to redeem oertain property accord¬ 
ing to Dek. Agr. Rol. Act the Court found 
that A was not an agriculturist and ordered 
him to pay the requisite Court-fee within one 
week from the date of that finding. The order 
not having been complied with, the Oourt 
dismissed the suit under O. 17, R. 3. A 
appealed against the order of dismissal and 
sought to impeach the finding on the prelimi¬ 
nary issue. Held , that the decree appealed from, 
was not a preliminary deoree but a final 
decree on the merits and was appealable. 

( Chandavarkar and Batchelor, JJ.) GOVIND 
RaMCBANDBA 8HEMBEKAR v. VlTHAEi 

GOPAii Sahasbabudhe. 36 Bom. 936 = 

16 1.0. 139 = 14 Bom. L.R. 960. 

0. 17, R. 3— Scope —Ex parte decree 
may be passed when acting under this rule. 

Where time was not granted to the appellant 
at his own request for the produotiou of evi¬ 
dence, O. 17, R. 3, has no application. An ex 
parte deoree may be passed even in a oase in 
which the court aots under O. 17, R. 3, each. 
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a dearee is nevertheless an ex parte deoree and 
liable to be set aside as euota. (Abdul Raoof, 
J.) MURLI DHAR V. DUNI CHAND AND 
GOKALOBAND. 69 1.0. 388 = 

1923 Lah. 281 (1). 

-0.17, R. 8—Process lee paid in time 

—Service not effected—‘Adjournment granted, is 
not time granted to a party within rule. 

Held following 51 ,P.R. 1915, that where a 
party to a suit has paid the process fee for 
summoning witnesses, the Court and its offioers 
are responsible for effecting service, and an 
adjournment oaused by the non-attendanoe of 
witnesses for want of aervioeis an adjournment 
in the ordinary course and does not amount to 
time granted to one party within the meaning 
of 0. 17, R. 3, C.P.O. 0. 17, R. 3 merely 
authorises the Court to prooeed to deoido the 
suit forthwith and it does not authorise its 
dismissal summarily. (Scoff-Smith and 
Campbell, JJ.) Karam Chand v. Jinda Ram, 

71 1.0. 862-1924 Lah. 404. 

-0. 17, R. 8 —No default by party — 

Court cannot proceed under this rule. 

The hearing of a case was adjourned for a 
fortnight to enable plff. to summon hie 
witnesses. Within a week of the hearing the 
plff. paid process fee but tbe cffioer of tbo Court 
finding tbe time to be short did not taka out tbe 
summonseF. On the day fixed for the hearing 
the Court dismissed tbe suit under O. 17, R. 8, 
C.P.C. Ht Id that having regard to tbe negligenoe 
of the officer of the Court there was no room lor 
the application of the stringent provisions of 
O. 17. R. 3, C.P. Code. (Shad* Lai , C.J. and 
Brasher , J.) Lila Ram v. Ramzan 

69 1.0. 665 = 1921 Lah. 272. 

-0. 17, R. 8 —Dismissal for default — 

Evidence. 

O. 17, R. 3 is an enabling and not a 
mandatory rule. At the first hearing of a suit 
certain defts. had not been served and the Court 
adjourned the oase and directed issue of 
summons to absent defts. on receipt of prooess 
fees. Plff. took no aotion and on tbe date of 
hearing gave no reasons for his default but aeked 
for indulgence. The Court dismissed the suit. 
Held, that under the oiroumetanoes R. 3, 0. 17 
was inapplicable and should not have been 
applied. (Petman, J.) 8HEB A LI v. MANGU. 

82 I.G. 292= IDO P R. 1919. 

——-0. 17, R. 8—Er parte decree-*Date not 

fixed for hearing of case but lor producing a 
copy of document. 

The defendants wanted stay of the oase and 
they were ordered to produce a copy of a oertain 
order on a date fixed by Court- On that date 
an ex parte deoree was passed on failure of 
defendants to appear. An application to set 
aside ex parte deoree was dismissed as barred 
by limitation. Held, that tbe Court was not 
oompetent to pass an ex parte deoree when no 
order was passed fixing the date for trial and 
that the oase should be heard on merits on the 
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date fixed, (8cott-8mith, J.) RAGHBIR v. 
Daulat Ram. Ill P.L.R. 1916- 

86 I.G. 32 = 187 P.W.R. 1916. 

-0. 17, R. 8—Scope of— Time granted— 

Default. 

The striot provisions of 0. 17, R. 3 cannot 
be invoked unless time has been granted to a. 
party speoifioally for performing any of the 
acts mentioned tnerein and that party has 
oommited a default in performance thereof. 
If a party has paid the prooess fee for sum¬ 
moning witnesses, the Court and its officers 
are responsible for effeotiug servioe and an- 
adjournment oaused by the non-attendanoe of 
witnesses for want of servioe is an adjournment 
in the ordinary oourse and does not amount to 
time granted to one party within the meaning 
of R. 3 of 0. 17. The faot that the adjourn¬ 
ment was utilized for another purpose does 
not oonvert it into time granted to the defend¬ 
ants within tbe purview of 0. 17, R. 3. (Chevi& 
and Shadilal, JJ.) Habjas Rai v, Narain 
Singh. 81 P.R. 1918=29 I.G. 988= 

98 P.L.R. 1916. 

-0. 17, R. 8, 0. 7, R. 11, and 0. 6, R. 19 

—Order to refer to arbitration—Bar to suit, 

Reieotion of plaint on the ground that the 
plaintiff had no right to briog a suit without 
filing an agreement to arbitrate under para. 20 
of the second sohedule is governed by neither 
0- 17, R. 3 nor. O. 7. R. 11 nor 0. 6, R. 18. 
(Robertson , J.) MUBLIDHAR KADSHI RAMy. 
NARAYAN Das. 169 P.L.R 1913= 

19 I.C. 472 = 107 P.W.R. 1913. 

-0. 17, R, 8 —Decree wrongly passed 

on merits — If ex parte— Appeal — Procedure. 

On a Court wrongly passing a decree on the 
merits under 0. 17. R. 3, tbo aggrieved party 
cannot treat it as an ex parte deoree aod then 
appeal against tbe order refusing to set it aside, 
but should appeal agamst. tbe deoree itself. 83 
Mad. 241, Foil. (Sadasiva Aiyar and Moore , 
JJ.) Gundan v. Kamakha Rama Chetty. 

38 I.G. 660 = 3 L.W. 624. 

-0. 17, R. 3—“ Forthwith"—Meaning 

of. 

A decision passed ’* forthwith ” under 0. 17, 
K. 3 is one on tbe merits as gathered from 
available faots. (Sadasiva Aiyar, J,) In re 
CHIDI PATTU 80MAYYA. 31 1.0.807 = 

2 L.W. 1067. 

-0. 17, R. 8 —Applicability of, 

0. 17, R. 3 applies only where on the appli¬ 
cation of one of the party’a the Judge direots a 
particular aot to be done on the adjourned hear¬ 
ing and the party is unable to perform that aot, 
( Seshagiri Aiyar, J.) MAJITI NAGABATNAM 
V. PACHIGOLLA RAMIAH. 27 1 0.882 = 

2 L.W. 10B. 

-0. 17, R. 8 and 0. 9, R. 8—Adjourn¬ 
ment, 

Where by consent of parties, the decision in a 
suit was to follow the deoieion of the appellate 
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Court in another suit, and after producing 
a oopy of that deoision, both parties absented 
themselves on the adjourned date, the proper 
oourse would be to proo6ed with the suit under 
O. 17, R. 3 and not to dismiss it under O. 9, 
R. 3, ( Tyabji and Spencer , JJ.) PENA- 

MUCBA ANANDARAJU V. NADIMP \LLI V^N- 
KAT RAJU. 23 I.G. 819 = 1 L W. 428. 

-0 17, R. 3 and 0. 9, R 6 —A bsence of 

defendant on date of hearing—Court should pro¬ 
ceed under 0 . 17, R■ 3. 

Where tbe deft, absents himself on the date 
fixed for evidence iD a case, the proper procedure 
for a oourt is to proceed under O. 17, R 3 and 
not under O 9, R. 6, C. P. C. (Simpson and 
Wasir Hasan, A.J.C3-) Chauharja v. Kadka 
PANDE. 9 O L.J. 843 = 72 I C 894 = 

1923 Oudh 16. 

-0. 17. R. 8 —Default in appearance is 

not covered bp this rule. 

0. 17, R. 3 does not contemplate a case of 
default in appearanoe but a oase in which a 
party who has appeared and has been given 
time to do some act in further prosecution of 
his case has failed to do so within the time 
allowed. The oourt may in suoh a oase prooeea 
with the suit notwithstanding the default, but 
tbe deoision is not ex parte. (Dawson Miller, 
C.J. and Coutts. J.) MaHaNT DamODAR Das 
v. Raj Kumar Das. 

1 P. 188 = 69 1.0. 837 = 1922 P. 483. 

-0, 17, R 3 —Date fixed for final dis¬ 
posal of suit and for appointment of guardian — 
No steps taken by plaintiff for latter—Quit can¬ 
not be dismissed . 

Where a date ia fixed for evidenoe and final 
disposal of a suit and the same date is fixed for 
appointment of a guardian of a minor defend¬ 
ant and the plaintiff takes no steps to get the 
guardian appointed the Court oannot dismiss 
the suit without giving the p’ff. an opportuoity 
to adauoe evidenoe at least against the original 
defendants in the suit. If it so dismisses the 
suit it aots without jurisdiction aod suoh dis¬ 
missal will not bar a fresh suit. (Jwala 
Prasad, A.C.J. and Das, J.) ABDUL Rahman 
v. SHIB LAL. 63 I.C. 370 = 2 Pat. LT. 372. 

-0. 18, R 1 —Restitution of conjugal 

rights, suit for—Marriage admi ted but coercion 
and non consent pleaded —Who should begin. 

In a suit for restitution of conjugal rights, 
where marriage is admitted but ooeroion and 
non-oonsent were pleaded, it is the deft, who 
ought to begin. ( Hartnoll , O C J. and Two- 
mey.Z.) Tuvubiammad v. Santiago. 

7 Bar. L T. 129 = 23 I.C. 242 = 

7 L.B R. 347. 

■O. 18, R. 2 -Writtenargumen s — Judg¬ 
ment. 

A case was adjourned to a certain date for 
arguments, but the parties were not ready and 
the Judge gave them liberty to put in written 
arguments. Then his predecessor came in and 
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after a local inspection, he delivered judgment. 
Held , the parties had sufficient opportunity to 
argue the oase and the judgment was not 
vitiated. {Harrison and Zafar Ali, JJ.) HABJI 
Mad v. Devi Ditta Mad. 4 Lah. 384 = 

77 I.C. 398 = 1924 Lah. 107. 

-O. 18, R. 2— Plaintiff accepting onus — 

Court not bound to hear deft/s case if plff . 
fails. 

Where the accepted issues show the burden 
of proof to lie on the plaintiff, he is not entitled 
to oast the burden on the other 9>de in appeal ; 
benoe where the pIB. failed to prove his oase 
and the Judge dismissed the snit without 
insisting on deft ’s going into the witness box, 
the procedure was right. ( White, 0 J. and 
Oldfield, J.) Ruthna Gramany v. Veera- 
BADRA AIYAR. 28 M.L.J. 281 =21 1 C. 96 = 

(1913) M.W.N. 781. 

-0 18, R. 3 — Reading of deposition by 

witnas—Evidence Act, 8. 80. 

Reading ever of the deposition by the wit¬ 
ness himself, is a sufficient compliance with 
the rule, depositions so read over provo them¬ 
selves under 8. SO. ( Richardson and Huda, 

JJ.) Ramesh Chandra Das v Emperor. 

46 Cal. 893 = 23 C.W.N. 661 = 
50 I C. 660 = 20 Or. L J. 324 = 

29 C.L.J. 913. 

-0 18, Rr. 8 and 6 — Statement of 

witness—Note by Court —Preference. 

A note by Muusifi in the record of deposi¬ 
tion as to the age of a witness at variance with 
his statement, cannot be made the basis of a 
finding as to tbe age by the Appollate Court. 
(Benchcrotl, J.) MUHAMMAD HASAN v. ABDUL 

Hamid. 90 1.0. 431. 

-O. 18, R. 8— Non-compliance with— 

Deposition, if inadmissible. 

If the provisions of 0. 18, R, 5 are not 
followed and the deposition is uo6 read over to 
the witness in the manner set forth therein, it 
does not make tbe evidence inadmissible if the 
document, is proved otherwise than by 8. 80 of 
the Evidenoe Aot. The objeot of O. 18, R. 5 
is to ensure acoucaoy ; non-oomplianoe with i6 
does not go to the admissibility but to the 
weight. 6 C. 761 ; 18 Mad. 308 ; 42 Cal. 240 
Dish. (Richardson and Biachcroft, JJ.) 
EaDAHI BAK8H v Emperor. 48 Cal. 828 = 

* 27 C L.J 377 = 45 I C. 288= 

19 Cr. L.J. 498 = 22 C.W.N. 646. 

-0, 18. R. 8— Deposition — Record of— 

Evidence Act, S. 91. 

8 91 of the Evidenoe Aot bars the admission 
of the seoondary evidence in proving a wit¬ 
ness’s statement, where it was not read over to 
him aooording to requirements of O. 18, R. 5. 
0. P. C. (Chevis, A. J. C.) Imxm DIN t>. 
Niamat Uldah. 1 Lmb. 361= 

88 I.C. 880 = 21 Op L.J. 880 = 
10 P.W.R. 1920 (Gr.) 
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-0. 18. R. 8 - Object of—Omission to 

read out deposition— Offence. 

According to 0. 10, R. 1 a Court need not 
examine the parties oo oath but it oan do so if 
neoessary. 0. 18, R. 5 requiree that a state¬ 
ment of a witness when recorded should be 
read out to him. This is for a double reason. 
Any mistake made by deponent or by the writer 
may be rectified and secondly a locus penetenti 
de is provided for a person who had made a 
false statement. The omission to read out a 
statement to a depouent deprives him of the 
locus penetential afforded by the reading out 
and suob omission renders a oonvict'on under 
B. 193, I.P.C., illegal altogether. i.Chcvis, J.) 
Kartar Singh v. Emperor. 

12 P R Or. 1917 = 89 I 0. 847 = 

18 Or. L.J. 607 = 19 P.W.R. Or. 1917. 

-0. 18 R. 9—Deposition— Witnesses 

cannot be compelled to sign. 

Witnesses in oivil oases are not legally bound 
to sign or thumb-mark their depositions. 
Contis oannot order them to do so, nor oould 
they be compelled to sign under 8. 151, C.P.C. 

(Shah Din and Scott-Smith, J J.) EMPEROR 
v. Fateh ali. 8 P R. 1912 Or = 

13 Or LJ 713 = 37 PW.R 1912 Cr = 
18 I.C. 821 = 248 P L.R. 1912. 

-0. 18, R. & —Non-compliance with — 

Irregularity . 

Reading out the deposition to a witness in a 
room adjoining the Court hall and at a dis¬ 
tance of 30 feet from the Judge’s seat is a 
suffioient oomphanoe with 0. 19, R. 5, C.P.C. 
8uch a deposition is admissible in evidenoe in 
proseoutions under 8. 193, I.P.C. Irregularity 
in reading out the deposition goes to its weight 
not to its admissibility. 29 Mad. 308, Dist. 
(Ayli^g and Phillips, JJ.) Meango v. 
BAVIAH. (1918) M W.N 239 = 

7 L.W. 488 = 19 Or. L J. 603 = 43 I 0. 907 = 

24 M L T. 242. 

— ---0. 18, Rr. 8 and 6— Non-compliance 

with provisions of. 

Non-oompliauoe with the provisions of Rr. 5 
and 6 does Dob render the deposition inadmissi¬ 
ble at a trial of thi deponent subsequently for 
perjury as the rules are merely direotory. 

(Prideaux, J ) Mirabax tj. Emperor. 

23 Or. L.J 800=18 N.L.R. 192 = 
68 1.0. 86 = 1923 Nag. 89. 

-0. 18, R. 18— Abstract of evidence in¬ 
complete-judgment based on it is illegal. 

Where in a judgment of a Provincial Small 
Cause Court the abstract of evidence is incom¬ 
plete, the judgment based on suob abstraot, is 
illegal. tBeshaqiri Iyer, J.) Ratna PATH AN 

». Para Sundram 

2 L W 803 = 30 I 0. 63» = 
(1918, M.W.N. 768.“ 

— --0 18. R. 18 —Evidence and arguments 

heard by one Judge—Judgment by succsssor. 

It is not neoessary for the succeeding Judge 
to rehear the oase alter arguments had been 
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heard by the predecessor. (San&aran Nair , J*) 

Kancmooby niadri Rajd V. Kasa 8ub- 

BIAH. 12 M.L.T. 382= 17 1 0. 278 = 

(1912) M.W.N. 999. 

-0. 18, R. 18— Scope — Applicability. 

0. 18, R. 15 applies only when the previous 
Judge has not oonoluded the trial of the oase. 

(Munro and AyVng, JJ ) KRISHNA Bai v. 
COLLECTOR AND GOVERNMENT AGENT, 
TANJORE. 9 M.L.T. 824 = 9 I.C. 284 = 

21 M L J. 808. 

—-0. 18, R. 17— Further evidence—Ad¬ 

mission of—Alter close of trial. 

After the trial was olosed plaintiff applied to 
be allowed to adduoe further evidence but the 
application was disallowed. He applied to with¬ 
draw from the suit with liberty to briDg a fresh 
suit but cbe order granting this application was 
set aside on revision. The plff. again applied 
for summons on oertain persons to prove 
a portion of the case but the Court did not 
allow these persons to be prodnoed though pre¬ 
sent. Held, that under the oiroumstanoes the 
plaintiff ought to have been allowed to tender 
further evidenoe. (Jenkins, C.J. and Chatterjea, 
J.) Durga Charan Chandra v. Khobda 
CO.. LD. 29 1.0. 696 = 20 G.WN. 254. 

-0 18, R. 18— Local inspection—Result 

of investigation to be recorded. 

The law as to local inspection is that, when a 
oourt bases its judgment ou the result of the 
local inspection held by it, it ought to enter, the 
result of suoh investigation on the reoord in 
order to enable the parties to adduoe evidenoe 
in respeot thereof. Where, however, the Conrt 
inspects the looality merely to ascertain the 
correctness of a map filed by the plaintiff, the 
omission to put into writing the faot of the 
local investigation does not prejndioe the par¬ 
ties. \8uhrawardy and Gumxnq, JJ.) HARI 

Charan Chakbabubthy v. Jitendra Nath 
Ganguly. 65 10. 601. 

-0. 18, R. 18 —Local inspection by 

Judge—Decision should not be based solely on, 

No deoision should be based solely on looal 
inspection of the Judge. ( Abdul Raoof and 
Camvbell, JJ.) Tirath Ram t> Md. abdul 
Rahim. 73 I C. 616 = 1928 Lah. 840. 

-0. 18, R. 18— Finding based on per¬ 
sonal inspection— Validity. 

A judgment should not be based solely on 
the result of the personal inspection by the 
Judge. The inspection wbioh a Judge makes 
should be used by him only to test the accu¬ 
racy and value of the evidenoe let in. He 
should not, without submitting himself to the 
teat of cross-examination, make his knowledge 
the sole evideoce for determining the question 
raised before him. (Beshagiri Aiyir and 
Kumarasawmi 8as(ry, JJ,) AHMED 8AHXB 
Bhutabi t>. Magnesite Syndicate, Ltd, 

39 Mad. 801 = 28 M L J. 898 = 
2 L.W. 460=29 I Q. 60 = 
17 M.L.T, 887. 
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--0. 18, R. 18 —Inspection by District 

Munsif—District Judge’s sanction necessary. 

O. 18, R. 18, authorises every Court to luspeot 
any property or thine without the sanction of 
its superior Court. (Miller. J.) NALLABOLTU 
Bodi Naidu v. Chengama Naidu. 

(1914) M.W.N. 79 = 23 I.C. 297 = 28 M.L.J. 9. 

-0. 18, R. 18 —Result of local inspection. 

Under O. 18, R. 18 a Judge is empowered to 
make a local inspection and use the raeult in 
his judgment and plaoe the result of his 
inspection on reoord but failure of his plaoing 
the result on record being a f Toa! defect does 
not vitiate his judgment. (Jwila Prasad , J.) 
Ramachandra Rao u. Narayan Lal. 

58 I.C. 909. 

-0. 18, R. 18 — Local inspection — 

Examination of witness. 

At the instance of plaintiff, the Munsif held 
a local inspection, and in the course thereof at 
the instance of both the parties he examined a 
person whose statements he used as confirming 
his impression formed independently of them. 
Held, that it was not open to any of the parties 
afterwards to turn round and say that the 
Munsif ought not to have used those state¬ 
ments. ( Miller , O.J. and Mullick, J.) Nabain 
Singh t>. Baba. 

4 Pat. L.W. 189 = 44 I C. 262 = 

1918 Pat. 131. 

-0. 19— Affidavit — Evidence. 

An affidavit i« ordinarily not evidenoo unless 
the person seeking to use it complies with the 
requirements of O. 19 of the Code. ( Ayling and 
Seshagiri Aiyar , JJ.i KRISHNA v. Madhava. 

63 I.C. 268. 

-0. 19, R. 1 —Foreign company. 

There is nothing in R. 1, O. 19, to exolude 
from its operation a foreign oompaDy incorpora¬ 
ted in a foreign oountry. ( Rattigan, J.) 
Singer Manufacturing Company, Delhi 
v. Yar Muhammad Khan. 

8 P.R. 1912 = 180 P.L.R. 1911 = 10 I.C. 141 = 

281 P.WR. 1911. 

-0. 19, R. 3 —Affidavit—Contents and 

essentials. 

An affidavit must contain only faots known 
to the person making it personally or upon 
information whioh he believes to be oorreot; the 
contents of the affidavit should be read over to 
the defendant in a language whioh he under¬ 
stands and should bo acknowledged by him to 
be oorreot. (Knox, J.) MANGAD v. EMPEROR. 
* 36 All. 18 = 22 I.C. 740 = 13 Cr. L.J. 164 = 

11 A.L.J. 986. 

_O. 19, R. 3 —Issue of injunctio>i on 

affidavit—Sufficiency of affidavit. 

An>ffidavit stating oertain faots upon infor¬ 
mation and belief without stating the source 
thereof isinsuffioient evidenoo, upon which to 
grant an injunction. (Walmsley and Qreaves, 

jj.) satya Kumar v. Manager, Benares 

BANK. - ,46*1.0. 335 = 22 C.W.N. 700. 


C. P. CODE (Y of 1908), 0. 20, R. 1. 

-0. 19, R. Z—Affidavit—Ignorance of 

deponent. 

An affidavit as to the points argued in a case 
and sworn by a person, who cannot understand 
the language in whioh the argument wasmade, 
has no value. { Fletcher and Richardson, JJ.) 
AKIYANNESSA V. ABDUL GANI SADAGAB. 

41 I.C. 1. 

-0. 19, R. 3— Affidavit — Sources of 

information. 

A statement which merely reoites facts but 
not the eource of the deponent’s information, 
is not an affidavit and oannot bo used as 
evidence in any judicial proceedings. (Sankaran 
Nair and Ayling, JJ.I DURAISWAMI CHETTY 
p. GOVINDU OHETTY. 1 L W 394 = 

23 I.C. 377 = 13 M.L.T. 377. 

-0. 19, R. 3—Affidavits should clearly 

specify what statements are made on knowledge 
and what on belief. 

Every affidavit should dearly express how 
much is a statement of the deponent’s 
knowledge aud how much a statement of belief, 
in whnb oase the grounds of belief must be 
etated. Failure to distinguish between the two 
would be taken to me?.D they are swearing to 
faots within their own knowledge, which will 
entail all its necessary consequences. ( Miller , 
C.J. and Kulwant 8ahay % J.) CHANDRIKA 
Prasad Singh v. Hira Lal. 

3 Pat. L T. 124 = 73 I.C. 721 = 1924 P. 312. 

--*0. 20— Judgment—Contents of, 

The omission io a judgment to make speoial 
mention of oral evidence is not in itself suffi¬ 
cient to show that, as a matter of fac;, the 
Judge did not consider the evidence. (Teunon 
and Newbould, JJ.) MATIWOR RASUK v. 
DHANU MOLLA. 39 I.C. 963. 

-0. 20, R. 1—Assessors —Opinion of — 

Irrelevant. 

It is not legal for a Judge trying a Civil suit, 
to ask two members of the bar to act as asses¬ 
sors presumably to appraise the value of the 
evidenoe and to base his judgment on that 
opinion. (Rafique, J.) KUNTHU LAL v. 
Jhommi Lal. 21 I.C. 427. 

0. 20, Rr. 1 to 3— Contravention of — 
Judgment pronounced by another Judge—Effect. 

A judgment though pronounced, dated and 
signed in contravention of the specific provision 
of O. 20, Rr. 1 to 3 constitutes an irregularity 
waived by the parties not objecting at the time 
and dots not afford any ground for the reversal 
of the decree based on the jndgment. The 
mere fact that the Court acted io a manner 
contrary to that prescribed by the Code, does 
Dot necessarily show that what was done, was 
a nullity. 35 Cal. 51, Ref. The effect depends 
‘ upen i-ho nature, scope and objeot cf the parti¬ 
cular provision which has beeo violated. 
(Mnkirjeo and Walmsley, JJ.) FORTGLOSTER 

Jute Manufacturing Co. v. Chandra 
Kumar Das. 46 Cal. 979 = 51 I.C. 403 = 

29 C L.J. 438- 
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Q. P. CODE (Y of 1908). 0. 20, R. 1. “ 

■ 0. 20, -R. 1— n i$ting of result of 
appeal on notice board a not a pronouncement 
—Compromise petition. 

The posting of a notice on the notioe board, 
announcing the result of the appeal, is not a 
pronouncement of judgment in open Court as 
required by O. 20, R. 1 of the Code and the 
posting o! suoh a notioe does not preolude the 
parties from putting in a compromise petition 
as the appeal is still pending for want of a pro¬ 
nounced judgment. ( Spencer and Ramesam, 
JJ.) Nagiah v. Seshamma. 

(1921) M.W.N. 868 = 41 M L J. 388° 

68 1.0. 82 = 14 L.W. 814. 

-O, 20, R. 1—Omission to give notice. 

Omission to give notice of the date on whiob 
judgment is to be pronouaoed is a serious irre¬ 
gularity if not an illegality. 7 All. 857, Foil. 
(Sankaran Nair, J.) KANUMOORY Niladri 
Razo v. Kasa Sobbiah. 12 M L.T. 382 = 

17 1.0. 278 »(1912) ON, 999 

-0. 20, R. 1 —Notice of judgment. 

When a Court does not pronounce judgment 
at onoe after the oase has been heard, it should 
give notioe to the parties of the day of delivery 
of judgment. (Mating, J.) Ma Hla Dun v. 
MAUNG 8HU Ya. 88 1.0. 878 = 

9 Bar. L.T. 280. 

-O. 20, R. 2—Judgment—Pronounce¬ 
ment of, can be made by successor. 

A Judge may pronounce a judgment written 
but not pronounosd by his predeoessor notwith¬ 
standing that the latter wrote io when he had 
ceased to be the Judge of the Court in whiob 
the oase was tried. (Tudball and Rafique, JJ.) 
LlLAWATI KUAR 1). OHOTEY BlNGH. 

42 All. 862=61 1.0. 932 = 18 A.L.J, 886. 

1 0. 20, R. 2—Judgment written after 

judge ceased to be Judge—Pronouncement by 
successor. 

A Judge may write a judgment after he 
ceases to be a Judge in the district. It may be 
pronounced by his suooessor. (Richards and 
Banerji, JJ.) Basant Behari v. Secretary 
op State. 38 All. 868 = 19 1 0. 788 = 

11 A.L J. 411. 

-0. 20, R. 2— Judgment delivered by 

successor. 

A judgment written by one Judge and deli¬ 
vered by another, in the absenoe of the former, 
is valid. (Beachcroft, J.) ABDUL MAJID v. 

Nur Muhammad. 80 I.G. 641. 

--0. 23, R. 2— Judgment written and 

Signed by one Judge—Pronounced by another. 

A judgment written and signed by the Judge 
who heard the oase does not beoome invalid 
merely because it was read out in open Court 
by his oolleagne, a Judge presiding in another 
Court, whom he requests to read out the judg¬ 
ment. Suoh a procedure is at the most a mere 
irregularity not afleoting the merits of the oase 
and is oovered by 8. 99, C.P.O. ( Fletcher and 
Buda t JJ.) Ala Bux v. Khidir ahmad. 

48 1.0. 618 = 29 O.L.J. 868, 


0. P. CODE (Y of 1908), 0 20, R. 3 . 

-0. 20, R. 2 —Judgment written after 

transfer. 

In the absence of an order of transfer of the 
oase by a competent authority a Judge who is 
transferred has uo power to deal with it. Per 
Raoof, J — A judgment and deoree passed by the 
trial Judge after his transfer from the Distriot. 
oannot be said to be ultra vires. Per Chevis, J — 
The validity of a judgment written after his 
transfer from the district, and after the Judge 
has oeased to exercise jurisdiction io respeot of 
the case is doubtful. 0. 20, R. 2 merely provi¬ 
des for the pronouncing of a valid judgment 
whioh the writer bae been unable to deliver 
himself. {Chevis and Raoof , JJ.) Krishna 
BAl v. Budhu RAM. 80 P.R. 1919 = 

49 I.G. 724 = 33 P.W.R. 1919. 

-0. 20, R, 2—Judgment after transfer. 

A judgment of a Judge after his transfer is 
not illegal if it is written and pronounced by 
him. ( Johnstone , O.J.) Dayaram e. JATTI. 

80 P.R. 1916 = 128 P.W.R. 1916 = 
38 I.C. 938 = 43 P.L.R. 1917. 

-0. 20, R. 2 —Order on an issue by one 

Judge—Delivery of order by another. 

An order written by a Jadge deciding an issue 
is a judgment with S, 9 (9) of the Code and oan 
be pronounced by his suooessor even though the 
order was written after the Judge had oeased 
to exercise jurisdiction in the olace. 30 Bom. 
241; 34 Cal. 293 ; 35 Cal. 756. Foil. ( Johnstone, 
J.) Nabpat Rai. v. Devi Das. 

14 I.C. 871 = 13 P W.R. 1911. 

-0. 20, R.2 —Judgment written by Judge 

hearing evidence, 

Uuless the parties affected by thedeoision are 
prejudiced and objection is taken promptly at 
the earliest opportunity, it would not be illegal 
even if a judgment written by an offioor who 
heard and recorded the evidence, is pronounced 
by his snooessor in offioe. ( Jwala Prasid and 
Adami, JJ.) Lakhiama Jin p. LOKANATH 
Dass. 1 Pat. L.T. 77 = 38 I.C. 437 = 

9 Pat L.J. 147. 

-0. 20, R. 2.— Uncertified or unrecord¬ 
ed adjustment. 

An uncertified or unrecorded adjustment 
should be ignored by the executing Court. 

(Atkinson and Adami. JJ.) M. Iuamuddin 
Khan v. Bindubasini Prasad. 

1 P.L.T. 149 = 3 P.L.J. 70 = 33 I.C. 830 = 

1921 Pat. 880. 

-0. 20, R. 3 —Judgment—Alteration of. 

0. 20, R. 3 is a distinct prohibition against 
any alteration of a signed judgment exoept as 
provided by 8. 152 or on review. {Rattigan and 
Chevis , JJ.) MUSAMM4T HU6AINA v. Musam- 
mat Sahib Nur. 284 P.L.R. 1913= 

20 I.C. 3 = 159 P W.R, 1913. 

-0 20. R, 3 — Judgment dictated to 

short-hand writer—Transcript cannot be atnend- 
ed. 

0. 20, R, 3 of the C. P. Code as amended by 
the Madras Rules does not authorise the Judge 
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C. P OODE lY of 1908), 0. 20, R. 8. 


C. P. OODE (Y of 190B), 0. 20, R. 4. 


to revi-e the transoript aDd to substitute fresh 
words for the words, which fell from his mouth 
to any extent he may deem necessary. Where a 
judgment is diotated to a shorthand writer the 
revision contemplated oannot be of the efieotive 
part of the judgment and must be of the nature 
referred to in 8. 152, and one relating to 
“ clerical and arithmetical mistakes arising from 
any accidental slip or omission.” ( Oldfield , J.) 
HAR1 KRISHNA PlLLAI V . ARUR PANDITHER. 

18L.W. 105 = 72 1 0 688 = 
(1923) M.W.N. 854 = 
1923 Mad. 663. 

_— O 20, R. 3— Judgment written by 

Judge alter transfer—Delivered by successor— 
Legality of. 

The Judge who bad heard the evidenoe and 
arguments in a case was succeeded by another 
Judge. The formec subsequently wrote out and 
signed a judgment in the oase, which was pro- 
nounoed by his successor after notice to the 
parties, held, the judgment was valid. 35 Cal. 
756 ; 2 C L J. 438. Fol. ( Jwala Prasad and 
Adami , JJ.) LAKHIAMA JIN v. LOKNATH 

Das. 9 Pat. L.J. 147 = 58 I C. 437 = 

1 Pat. L.T. 77. 


—:-O. 20, Rr. 3 and 1—Date of judgment 

—Conditional judgment. 

Where a Court gives a judgment but refuses 
to pass a deocee till the successful party com¬ 
plies with a certain condition, the judgment is 
only a provisional judgment, whioh does not 
beoome oporative until the deoree is passed. 
(Pratt, J.C. and Boyd, A.J.O.) KHUDADad v. 
MOR1A KOHAN. 84 10.867 = 

9 S L.R, 193. 


-0. 20, Rr. 4 and 5—Findings to be 

clear and specific. 

Judges, whatever reasons they may give in 
judgments must make speoifio and precise 
statements of their findings. »Walsh and 

Stuart, JJ.) Balak v. aley Hasan. 

37 I.G. 304. 


--O. 20, R, l—Judgment—Personal ins¬ 
pection by Judge alone is not sufficient material 
for • 

Where a Judioial officer deoides a dispute 
solely on knowledge gained by him on personal 
inspection and without any reference to the 
evidenoe in the oase, the judgment is liable to 
be 6et aside in revision. ( Woodroffe and Ghose, 

JJ.) abdul Huq v. Mahomed din. 

67 I.G. 802 = 1923 Oal. 311. 

-O. 20, R. 4— Judgment—Small Cause 

Court — Contents. 

A Judge of 8mal! Cause Court need not state 
more than the points for decision and the deci¬ 
sion thereon seriatim. < Suhrawardy and Cum¬ 
ing, JJ.) Baul Chandra addya v. sheikh 
ABDUL MATLEB. 67 10. 831. 

_O. 20, R. I—Judgment of 8mall Cause 

Court—Contents of—Revision. 

Where in accordance with O. 20, R, 4 the 
judgment of a Court of Small Causes contains 


the points for determination and the Judge’s 
deoieion thereon, but omits to give reasons for 
the decision, the High Court will not interfere 
with it. No decision of any Court oan get over, 
add to, or alter the nlear word3 of a Btatute. 

I Fletcher and Walmsiey, JJ.) PROTAP 
CHANDRA DOTT V. ABHIMANINI 8URINI. 

48 1.0 782. 

-0. 20, R. 4 —Judgment—Contents of 

— Unsatisfactory—Rtmand. 

Where the judgment of a ferial court is 
meagre, unsatisfactory and unintelligible, the 
appellate court could remand the oase for the 
recording of a proper judgment after hearing 
arguments afresh. {Shadi Lai and Wilbtr- 
force, J.) HaRBHaGWAN v. AHMAD. 

4 Lah. L.J. 88 = 1922 Lah. 122 (1). 

-O. 20, R. 4— Judgment of Small Cause 

Court—Contents of. 

O. 20, R. 4, C. P. Code, is self-contained and 
a judgment of a 8mall Cause Court need not 
oontam more than the points for decision and 
the deoision thereon. 12 L W. 285, dissented 
from. {Spencer and K'ishnnn, JJ.) KOMAPPA 
KURUP v. VELAYI Chettichiab. 

42 M L J 583= 15 L W. 642 = 
81 M.L.T. 124 (H.Oj = 1922 Mad 860. 

-0. 20, R. 4 —Judgment—Contents of. 

The duty of the lower Court to write their 
judgments without unnecessary prolixity and 
repetition of pleadings was pointed out. {Abdur 
Rahim and Oldfi'ld. JJ.) Rajagopalan v. 
T. 8. SUBBARAMA AlYAR. 88 I C. 314 = 

(1919) M.W N. 356. 

-0. 20, R 4 — Judgment—Contents of 

—Following pner judgment. 

A Court iu its judgment, stated that it 
adopted the reasons given in a judgment in a 
previous suit between the same partie.s ; the 
evidenoe being almost the same. Held, this 
does not amount to using the previous judg¬ 
ment as evidence in the oase and the judgment 
is ooe in aooordanoe wi*-h law (Sundara Aiyar 
and Ay ling, J J) akkuv RamappaRAJU. 

15 1 0. 434 = (1912) M.W.N. 900. 

-0. 20, R. 4 —Judjmint of Small Cause 

Court. 

Small Cause Court Judge oan reduoe his 
remarks to intellig ble minimum containing 
points of determination. [Bi/knill, J.) 

Brimati Suradhani Debi v Hvri ^haran 
Mahto. 1921 Pat. 298. 

-O. 20. R. 4- Judgments of Small 

Cause Court should contoi i reasons for decision■ 

As a matter of practice, it is usual even in 
oases tried by Courts of Small Causes, 
except in comparatively uoimportaat oases of 
everyday occurrence such as those for the 
recovery of petty debts, to say out the particu¬ 
lars of the suit and to give reasons for the 
deoision arrived at, thus enabling the High 
Court, in revision, to satisfy itself that the 
deoree or order was aooocding to law without 
the necessity of perusing the whole record- 
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C. P. GODE (Y of 1908), 0. 20, R. i (lj. 

The words "need not ” in O. 20, R. 4 were not 
meant to be read as “ shall not ", (May Oung, 
J.) Maung 8a v. Ma U MA. 1 Rang. 274 = 
2 Bar. L.J. 108=76 I.G. 600=1928 Rang 252. 

-0. 20, R. 4 (1)—Judgment— Validity. 

When the issue was whether the considera¬ 
tion for a bond was paid and the judgment 
simply said “ consideration not proved, suit 
dismissed ", held, that the judgment was not 
according to law and did not deal with the 
case and that it ought to be set aside. 
(Robertson , J.) SHAH JAHAN v. JHANDE 
Khan. 109 P.L.R. 1918 = 18 1,0. 216 = 

119 P.W.R. 1918. 

-O. 20, R. 4 (1)— Provincial 8mall 

Cause Courts Act, 8. 25—Judgment of 8mall 
Cause Court—Contents of, 

The judgment of a 8mall Cause Judge should 
contain a brief statement of the reasons for the 
decision, to satisfy the High Court that the 
Judge did apply his mind to the matters before 
him. iSeshagiri Aiyar, J.) KANDASAMI 
CHETTY u. RAMALINGA OHETTY. 

89 I.G. 906 = 12 L.W. 288. 
(Bat see 15 L.W. 642.) 

-O. 20, R. 4 (1)—Small Cause Court — 

Judgment—Contents of. 

The requirements of O. 20, R. 4 are impera¬ 
tive aod a judgment omitting to supply them 
is cot a legal decision. A judgment of a Court 
of Small Causes whioh omits to set out specifi¬ 
cally the points for determination, is not a 
legal deoision of the suit. ( Stanyon , A.J.C.) 
Hasankhan v. JASBAJ. 12 I.G. 740- 

7 N.L.R, 146. 

-O. 20, R. 4 (1)— Judgment— Small 

Cause Court. 

The judgment of a Court of Bmall Causes 
need not oontain more than the points for 
determination and its deoision thereon but 
where the point for determination is obvious, 
the omission to state it in judgment, oannot 
be deemed to oause failure of justice. ( Maung 

Kin , J.) Ko Kyaw Zan v. Daw Mya. 

40 1.0. 890. 

-O. 20, R. 4 (2 )— Judgment based on 

conjecture —Validity. 

Conjeoturo is not a sound basis for judicial 
deoision. ( Jenkins , C.J. and Mooherjee, J.) 
NlLMADHABy. RAJKISHORE Das. 

21 1.0. 413=18 G.L.J. 220. 

-O. 20, R. 4 (2)— Judgment — Contents 

of. 

A Court’s judgment based on a question nei¬ 
ther raised in written statement nor inoluded 
in any issue is bad. (Mooherjee and Carnduff, 
JJ.) Sajjad Hobsain y. Ramlal. 

18 10. 189. 

• 

-O. 20, R. 4 (2)-— Judgment —Non-com¬ 
pliance with provisions—Remand. 

Where it appeared that the judgment of the 
lower Appellate Court was delivered in oont ra- 
vention of the provisions of the law, 

Vol, H-19 


0. P. GODE (Y of 1908), O. 20, R. 7. 

Chief Court in eeoond appeal set it aside and 
remandso the case for deoision on its merits. 
(Wilberforce , J.) MAHOMED AziM v. BHAI 

Khan. 33 p.L.R. 1919 . 

"77 -0. 20. R. 5— Decree—Execution— Con 

ditxon imposed on. 

Courts deoidmg a suit have no right to im¬ 
pose a oonditiou as to tbe mode of execution of 
the decree. (Chitty and Smither, JJ.) CHAN¬ 
DRA Kumar koy Chowdhury y. aswini 
Kumar Das. 48 I.G. 250. 


-O. 20, R. 8 —Judgment— Practice— 

High Court. 

The High Court set aside the judgment of 
tbe first court for uncertainty in tbe judgment 
as it could not know what the judgment 
meant. (Jenkins, C.J. and Mooherjee, J ) 

Devendra Nath v. annada-Hudi. 

28 I.G. 876 = 19 0 L.J. 848. 


--°* 20 - 3 — Appealable case—Lower 

Court to pronounce opinion on all issues. 

In appealable oases the Lower Court should 
as far as possible pronounce its opinion on all 
the issues raised. 5 W.R. 53 (P.C.), Foil 
(Tyabjx and Spencer, JJj Palaniandi 
OHETTY y. KAMBARAYA CHETTY. 

24I.C. 87 = 1 L.W. 416, 


-O. 20. R. 6, S. 

decree should be distinct. 


33 —Judgment and 


In the case of an original civil suit the deoree 
must be quite distinct from tbe judgment. It 
must be embodied in a separate form in order 
to be a deoree aooording to C. P. Code. (Scott- 
Smith and Le Rossignol, JJ.) GELA Ram y 
GANGA RAM. 70 p W.R. 1921 = 

84 I.G. 913 = 1 Lah. 228. 


O. 20, R. 6 —Decree—Validity of. 

No decree should be passed by the oourt 3 
whioh on the faoe of it ih improper. (Bat/e>n 
O J.C.) GOYIND RaO y. GANPATHI, 

48 I 0. 425 = 14 N.L.R. 97. 


-O. 20, R 6 (2)— Costs. 

A decree ought to be drawn by the Court 
deoiding a oase. ebowing all the costs inourred 
by both the parties. (Mooherjee and Sharfud. 
dm, JJ.) Bagar Chandra Mandal y 
Digambar Mandal. 10 I 0, 888 = 38 Cal. 125 ' 

-0. 20, R. 7— Date of dec>et—Final 

decree — Application. 

Where a decree was ordered to be passed in 
accordance with an award, in 1SJ7, but was 
not aotually drawn up till 1999, held, that tbe 
deoree must bo deemed to have been dated 1897 
under O. 20, R. 7, C.P.C. (Batchelor, C.J. and 

Kemp, J.) NArasingarao v. Bandu Krish¬ 
na. 42 Bom. 309 = 48 I.G. 107 = 

20 Bom. L.R. 481. 

-O. 20, R. 7— Date of decree. 

Where a person has. the judgment cf the 
Court that he shall have a deoree, he then 
obtains his deoree. The deoree, when drawn up 
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C. P. CODE (Y of 1908), 0. 20, R. 7. 

afterwards, relates back to that time. 17 Cal- 
347, Ref. (Chatterjee and Panton , JJ.) Ram 
Kanai Pald. Punna Chandra. 

68 1.0. 650 = 34 O.L J. 494. 

- 0. 20, R. 7— Date of decree. 

A decree has to bear the same date as that 
of the order making it and not the date on 
which it iB signed by the Court. (8harfuddin 
andTeunon, JJ.) Anandram v. Nitya Nanda 
Barham. 32 I.C. 744. 

0. 20, R. 7 — Court’s duty to prepare a 
decree—Right of appeal. 

A decree must follow the judgment and it is 
the duty of the Court to oomply with the 
provisions of the law and failure to prepare a 
deoree oannot, therefore, deprive the parties 
of their right to appeal. ( Wilberforce and 
Martineau, JJ.) Manohar Lal v. Nanak 
OHAND. 82 I.C 479 = 66 P.R. 1919. 

-O. 20, R. 7— Limitation Act, S. 12 (2), 

8ch. I, Art . 152— Date of decree—Judgment. 

The ‘date of the decree’ for calculating time 
for appeal is the judgment but when the deoree 
is drafted later, owing to time being granted 
for extra Court-fee, the time given must be ex¬ 
cluded under 8. 12 2), Lim. Aot. (Ayllng and 

Napier, JJ.) Narayanaswami Tevan v. 

KRISHNASWAMI PlLLAI. 28 I.C. 67. 

— O. 20, R. 1—High Court—Original 
8ide— Date of decree and judgment. 

A deoree of the High Court on its original 
side should bear the same date as the judgment 
and limitation should not be calculated from 
the date when the deoree is signed by the 
Registrar. ( 8adas\va Aiyar, J ) HAJOO ABOO- 
BUOKOR RAHIMTULLA SAIT V. THE OFFICIAL 

assignee of Madras. (1918) M.W.N. 888 = 

21 I.C. 348 = 28 M.L J. 880. 

“ 20, R. 7 —Date of decree—Decree 

drawn up after judgment. 

The date of a deoree is the date on which 
judgment is pronounced. This is so even if the 
deoree is drawn up subsequently and the decree 
must be deemed to have come into existence on 
the date when the judgment was pronounced. 

(Kotval, A.J.C.) Narain v. Ramdulare. 

68 I.C. 7 = 1922 Nag. 113. 

— —O. 20, R. 7—Dale of decree is date of 
delivery of judgment. 

A judgment written and signed on a parti¬ 
cular date but nor. delivered in open Court till 
some time later must be deemed to have been 
delivered ou the day on which it was pronoun¬ 
ced io open Court. The decree should bear the 
date on which the judgment wa3 aotually 
pronounced in open Court and not when it wa 3 
written and signed. For purposes of limitation 
for appeal time should be calculated from the 
date on which the judgment was aotually 
pronounoed in Court. ( Miller , G.J. and 
Mullicli, J.) 8AGARMAL MARWABI V. LAOH- 

MI8ARAN MISIR. 1 P. 771 = 78 I.C. 879 = 

1923 P. 129. 


C. P. CODE (Y of 1908), O, 20. R. 11. 

- O. 20, R. 8 and O 41, B. 80— High 

Court — Judgment. 

The judgment of one of the two Judges form¬ 
ing a Division Benoh of the High Court which 
heard on appeal written and signed by him 
after retirement is a good judgment if it is 
read out and delivered on his behalf by the 
other Judge. (Sanderson, O.J. and Mookerjee, 
J.) ADVAITYA CHARAN V. 80RAJRANJAN. 

34 I.C. 884. 

--O. 20, R. 8— Part-heard case—Power 

of successor to reconsider issues. 

The Judge deciding a oase oq the oonolusioD 
of all the evidenoe is not bound by the previous 
deoisioD on certain issues of a Judge who has 
tried a part of the oase. The prior deoi9ion ceu 
be reconsidered though Riven by consent. 

( Robinson . J.) OFFICIAL ASSIGNEE v. HaJI- 
Mahomed Haddy. 

47 I.C. 888 = 11 Bur. L.T. 97, 

- 0. 20, R. 11 and 0. 34, R. 6 -Supple¬ 
mental decree for balance of mortgage amount 
—Power of Court to order instalment payment. 

A supplemental deoree under 0. 34, R. 6, fer 
the unrealised mortgage money is a personal 
deoree and the Court oan order the payment 
of suoh deoree amount by instalments, (Cus- 
perse and Sharfuddin , JJ.) BlDHU SEKHAR 

Banerjee V. Mahatabuddin. 

11 I.C. 736 = 18 C.W.N. 1088. 

- 0, 20, R. 11— Instalment decree — 

Oro'unds. 

The fact that the estate of the defendants has 
been brought under the management of the 
Court of Wards, is not a reason for allowing 
instalments. (Martineau and Moti Sagar, JJ.) 
Wali Dad Khan v. Mani Ram, 

78 1.0. 800 = 8 Lah. L.J. 871 = 

1923 Lah. 266. 

- 0. 20, R. 11 —Execution proceedings — 

Power to postpone execution of—What court 
has such power. 

The Court which passed the deoree is the 
court whioh oan postpone the execution of 
deoree under O. 22, R. II. (Abdur Rahim 
Offg. C.J., Seshagiri Iyer arid Phillips, JJ.) 
Chidambaram Chettiar v. Krishna Vat- 

HiYAR. 21 M.L.T. 24 = 8 L W. 182 = 

(1917) M.W.N. 44 = 32 M L J. 13 = 
37 I.C. 838 = 40 M. 233 IF B.) 

r 0* 20, R. 11— Subsequent order for 

instalments. 

An order postponing executions of a deoree or 
ordering payment by instalments under 8. 210, 
O.P.C. (1832) or under O. 20, R. 11 of the 
C.P.C. is virtually an order amending the 
deoree. (Sadasiva Aiyar and Moore, JJ.) 
perumal Naicker v. Dawood ROWTHER. 

34 I.C. 393. 

T 0* 20, R, 11— Time fixed by decree — 

Decree for specific performance. 

A pl£L to whom a conveyance is due under a 
decree, is not entitled to apply beyond the 
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0. P. CODE (Y of 1908), 0. 20. R. 11. 

period allowed by the Court, where the deft, is 
to oonvey the properties only if he reoeived the 
money within the time allowed by the Court. 
31 Mad. 28, Foil. (Abdur Rahim and Spencer, 
JJ.) SHANMUGHAM ASABI V. 8A1YID 

Nathadu Sahib. 31 1.0. 437. 

-0. 20, R. 11 —Scope of—Refers to order 

passed by the Court which passed the decree and 
not executing Court. 

The subsequent order, directing payment in 
8. 48, 01. ( b), means ou order made by the 
Court whioh passed the decree acting as that 
Court and not as an executing Court. 0. 20, 
R. 11 also refers to an order passed by the 
Court, whioh made the decree. (Couffs and 
Adami, JJ.) GOVARDHAN PRASAD v. BlSHU- 

nath Prasad. 2 Pat. L.T. 80= 

88 1 0. 893 = 1920 Pat. 229. 

-0. 20, R. 11— Instalment decree— 

Grounds for lenient treatment. 

The burden of proving that the defendant 
is entitled to the indulgence of a deoree in 
instalments rests upon him. Where he has 
resisted the suit on frivolous grounds and has 
subsequently to the institution fraudulently 
disposed cf the property and the interest agreed 
upon between the parties was moderate, held 
that there wa9 no ground for passing a decree 
for payment of the amouut by instalments. 
{Pipon, J.C.) Gela Ram v. Jhangi Ram. 

71 I.C. 303. 

-0. 20, R. 11 —Order refusing instal¬ 
ments—Appeal. 

An order refusing to allow the deoretal 
amount to be paid by instalments is not ap- 
pealable. (Hartnoll, O.C.J. and Young, .7.) 
Mohamed Ibrahim v. Subbiah Pandabam. 

6 Bur. L.T. 133 = 20 I C. 673 = 

7 L.B.R. 71. 

——0. 20, R. 12 —Decree for possessiont — 
Plaintiff is entitled also to mesne profits. 

Where possession is decreed to a plaintiff, he 
is entitled to a further deoree for mesne profits 
from the date of the suit up to the date of 
taking possession. (Banerji and Tudball, JJ.) 
Muhammad Junaid u. aulia Bibi. 

42 All. 497 = 61 I.C. 947 = 
18 A.L.J. 613. 

' 0. 20, Rr. 12 and 18— Not exhaustive 

as to cases of preliminary decree. 

The oases mentioned in O. 20 of the C.P, 
Code are not exhaustive of the orders whioh 
may form the basis of final decrees. ( Mookerjee 
and Rankin, JJ.) raja Peare Mohan 
Mookebjee v. Manohar Mookerjee. 

27 O.W.N. 989 = 38 O.L.J. 283 = 
74 I.C. 373 = 1924 Cal. 160. 

———0, 20, R. 12— 1 Three years' — Calcula¬ 
tion must be made from date of appellate decree. 

The period of three years for payment of 
mesne profits after suit should be calculated 
from the date of the ultimate deoree on appeal, 
whioh is the only decree oapable of execution. 
In no oase oan the plff. claim mesne profits for 


C. P. CODE (Y of 1908), 0. 20, R. 12. 

any period subsequent to an Offer by the deft, 
to restore him possession. (Mockerjee and 
Panton, JJ.) raja Sashikanta v. Raja 
Babat Chandra. 70 I.C. 6 = 34 O.L.J. 415. 

“0- 20, R. 12 —Alternative claim for 
possession. 

Even when there is an alternative olaim for 
possession 8nd the statement of the olaim for 
mesne prefits is not dear, mesne profits aould 
be deoreed. (Sanderson, C.J. and Mookerjee, 
J.) Sheikh Yakub v. Tazimudhi Mullick. 

41 I.C. 842 = 26 C.L.J. 103. 

7 7 7 ®* ^—Mesne profits ascertained 

in suit itself—Not in execution. 

The assessment of mesne profits beiDg in the 
suit itself and not in exeoution, they are 
inoluded in the money to be recovered under 
the deoree and no deoree oan be passed direct¬ 
ing ascertainment of mesne profits in exeoution. 
19 Cal. 132; 16 C.L.J. 3, Foil. {Fletcher and 
Richardson, JJ.) GANGA PRASAD DuTTA v 
Hemangini Debi. 37 I.C. 997 


v». ov, nr 


. »nu 19 — execution 

Rower of Court to leave matter to execution. 

A queation, not essential to be deoided in a 
suit, may be left to be decided in execution 
proceedings. (D. Chatterjee and Beachcroft, 
JJ.) Barath Chandra Das u. Rama 
Nanda Deb, 32 I q. 862. 

— 0. 20, R. 12 —Mesne profits exceeding 
pecuniary jurisdiction of Court decreeing suit, 

application for—Decreeing Court, jurisdiction 
of — Remedy. 

A suit for reoovery of possession of immove¬ 
able property with mesne profits, pendente lite 
and, thereafter up to the date of delivery 
exceeded his pecuniary jurisdiction was decreed 
by MuDsiff. Held, that as regards mesne 
profits from the institution of suit to the date 
of the delivery of possession, the Munsiff had 
no jurisdiction. 15 C.W.N. 506, Foil ; 21 Cal. 
yO. Not foil. tUolmwood and Imam, JJ.) 
HIRAMATI DaSSYA V. ANANDA PRASAD 
Gh° s h. 32 I Q 7 gg 

0- 20 , R PI—Scope of—Co-defendants, 

0. 20, R. 12, does not contemplate the deter¬ 
mination of anything but the relation between 
the plaintiff and the defendant. There is 
nothing in this rule to suggest that it applies 
between co-defendante. lFletcher and Roe JJ ) 
8 URENDRA NaRAIN MlTRA V. DEJINDRa 
Pbosad Mitra. 

29 I.C. 464 = 23 C.L.J. 213, 


0. 20, R. 12— Mesne profits—Decree 
for , when becomes operative. 

A decree for mesne profits does not become 
operative till the amount has been ascertained 
by the oourt and the oonrt-fee paid thereon 
under 8 11 of the Court Fees Act. ( Mookerjee 
and Beachcroft, jj.) Jitendbanath Roy v 
RA8IK Lal 8en. 27 1,0 300* 
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-0. 20, R. 12 —Mesne profits —Jurisdic¬ 
tion of Courts. 

Where a deoree is passed in a suit for the 
recovery of possession of landed property with 
the direotioo, that the olaim for mesne profits 
will be determined by the executing Court, 
the claim if exceeding Rs. 1,000 and below 
Rs. 5,000 can be determined by a Munsif. 

1 Brett and Sharfuddin, JJ.) PANCBORAM 
THEKADAR v. KINU HALDAK. 

19 I.C. 292 = 40 Cal. 56. 

-O. 20, R. \2—Determination of prin¬ 
ciple for ascertaining mesne profits — Appeal. 

Where a Court by an order determines the 
principle for ascertaining mesne profits, such 
an order is one made in a pending suit and is 
therefore not appealable. 19 Cal. 132 ; 5 I.C. 
272, Rol. on. ( Mookerjee and Carnduff, JJ.) 
DALGLIESH l>. Nandan Misseb. 13 1.0. 186. 

-O. 20, R. 12—Suit for possession bp 

heir—Enquiry into mesne profits from date of 
swif should be directed. 

Where a person claiming as heir to an estate 
obtains a decree for possession against an 
alienee from the widow of the last male owner, 
the preliminary deoree should direot an enquiry 
into mesne profits from the date of suit till 
delivery of possession. ( Wilberforce and Marti- 
neau, JJ.) Mussammat Nisib unnisa v. 
Mt. ahmadiun-Nisa. 

66 1.0, 491 = 2 Lah. 883. 

-0. 20, R. 12 —Decree for possession — 

Duty of appellate Court is to pass preliminary 
decree itself. 

In oases falling within (X 20, R. 12 of the 
O. P. Code the proper course for the appellate 
Court to take, is Dot to remand the suit where 
it finds that a person is entitled to possession 
but to pass a preliminary deoree so far as 
possession is concerned and direot an enquiry 
as to the mesDe profits in cases where the lower 
Court has not dealt with the question. Where 
an appellate oourt oan pass a preliminary 
deoree it is its duty to do so and a remand as 
to matters whioh oan be the subject-matter of 
the preliminary deoree is not warranted. 
(Kumaraswami Sastri and Devadoss, JJ.) 
8UBBE GOUNDAN V. KBISBNAMACHABI. 

43 Mad. 449 = 42 M.L.J. 372 = 
80 M.L.T. (H.C.) 217 = 19 L W. 937 = 

(1922) M.W.N, 269 = 
68 I.C. 869 = 1922 Mad. 112. 

-O. 20, R. 12— Part it ion— Mesne profits 

—Decree for. 

In a partition suit the award of profits prior 
to plaint should be made iD the deoree whioh 
giveB possession that is the final decree, and 
the profits after it, may be the subject of a 
direction in that decree for au enquiry and of 
a separate final deoree after its conclusion. 
Where an enquiry is ordered for later profits 
without notice to the opposite party specifically 
the High Court oan interfere under 8. 115, 
(Oldfield, J.) VENKAMAMIDI MAHABAKSH- 
H AMM A v. VENKAMAMIDI RAJAMMA. 

43 1.0. 488. 


0. P. CODE (Y of 1908), 0. 20, R. 12. 

• ~ 0. 20, R. 12—Possession and mesne 

profits—Execution of decree. 

Wh6n a deoree is passed both for possession 
and mesne profits deoree for possession only 
must be exeouted first. {Oldfield and Sadasiva, 
Iyer, JJ.) Veeraraghava Row v. Malla- 
PB4GADA GURUMADHA ROW. 2 L.W. 688 = 

80 1.0. 246 = (1918) M.W.N. 793. 

— - -O. 20, R. 12— Old Code and new — 

Difference between—Future profits —Not given 
in decree—Suit subsequent , whether lies. 

Under 8. 211 of the old C.P. Code, the grant¬ 
ing of future mesne profits was discretionary 
with the Court, and no oause ot action would* 
accrue in respeot of them ; but under the new 
Code, O. 20, rule 12, the Court has equal 
powers to grant future mesne profits as it has 
for giving decree lor possession and past mesne 
profits. The subsequent suit for future mesne 
profits not granted in a deoree in a previous 
suit for possession and future mesne profits 
does not lie, the point being res judicata. 
{Ayling and Hannay, JJ.) Ramaswami Iyer 
v. Sriramagarana Iyengar. 

26 I.C. 622 = 2 L.W 

[Overruled by 42 I.C. 929 = 

41 Mad. 188 F.B ] 

- 0. 20, R. 12 —Mesne profits—Period 

not prescribed — Construction. 

In the absence of a period for the calculation 
of me3ne profits in a decree awarding mesne 
profits, the deoreo should be oonstrued as 
awarding mesne profits for three years. ( Bake- 
well and Spencer , JJ.) VENKATA KUMARA 
MAHIPATI SURYA RAO v. 8UBBAYAMMA 
RAO. 24 1.0. 484 = 1 L.W. 443. 

-O. 20, R. 12 —Mesne profits exceeding 

pecuniary jurisdiction—Court can grant decree 
for. 

The proper Court in whioh one has to insti¬ 
tute proceedings for the ascertainment of mesne 
profits is the Court passing the deoree even 
though tho olaim exceeds its ordinary poouni- 
ary jurisdiction. (Das and Ross , JJ.) SURAJ 
PRASAD PANDAY v. 80MRA MAHTON. 

68 I.C. 903 = 2 Pat. L.T. 648 

■- 0. 20. R, 12— Application for Assess¬ 

ment of mesne profits-Dismissal lor default , 
operates as res-judicata. 

Where in a suit for partition and possession - 
together with a olaim for mesne profits, the 
olaim for partition and possession is effectively 
disposed of, and an application for the deter¬ 
mination of mesne profits is dismissed for 
default, no fresh application lor the assessment 
of the mesne profits oan be entertained. (Atkin¬ 
son and Das, JJ.) Kapilman MISSER v. 
KOKILMAN MISSER. 62 I C. 747 = 

1921 Pat. 29. 

-;— O. 20, R. 12 —Mesne profits—Amount 

exceeding jurisdiction—Court has power to 
pass decree for. 

Under R. 12, a Court whioh can pass a 
deoree (or possession oan also make inquiry into 
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the mesne piofits pendente lite and pass a 
deoree therefor though the eum aotually found 
due exoeeds the peouniary jurisdiction of the 
Court. (Das and Adami, JJ.) DlNANATH 

Bahai v. Mayawati koer. 

6 Pat. L J. 54 = 601.0. 346 = 

2 P L.T. 148 = 1921 Pat. 69. 

-O. 20, R. 12— Mesne profits—Court' 

lee. 

On an application for mesne profits the 
Court-fee payable is an ad valorem fee. 3 Pat. 
L.J.[67, Poll. [Miller, 0. J. and Imam, J.) RAM 
bilas Singh *j. Amir Singh. 

55 I.C. 24 = 1 Pat. L.T. 235. 

- O. 20, R. 12 —Mesne pro/if s— Assess¬ 
ment of—Privy Council decree. 

Where there ha9 been an appeal to the Privy 
Counoil, it is the Privy Counoil deoree that has 
to be exeouted and mesne profits have to be 
oaloulated for three years from the dote of that 
deoree. [Chapman and Jwala Prasad, JJ.) 
Nanda Kumar Singh v. Bilasram Mar- 
WARI. 4 Pat L.W. 100 = 3 Pat. L.J. 116 = 

43 I.C. 855 = 1917 Pat, 877. 

-O. 20, R. 12- Future mesne profits 

—Court-fee. 

Fees are payable on the diff6renoe between 
the amount paid on the mesne profits olaimed 
in the plaint and the amount ascertained to be 
due subsequent to the filing of the suit. [Rigg, 
.J.)Dawoodu. Rahman. 

10 L.B R. 276 = 62 I.C. 175 = 

13 Bur. L.T. 165, 

-O. 20, Rr. 12 to 18— Preliminary de- 

vree—What amounts to—Objection to jurisdic¬ 
tion—Where to be taken—Suit for possession 
and specific performance—Distinction. 

A deoision on one out of a number of issues, 
oannot be a preliminary deoree unless it deoidea 
the matter in controversy as contemplated by 
Rr. 12 to 18 of O. 20. A vendor suing for 
speoifio performance is not suing for land or for 
the determination of any other rights or inter¬ 
est in immoveable property. ITwomey and 
Ormond, JJ.) A. G. Madari v. R. Misser. 

36 I.C. 481 = 9 Bur. L.T. 119. 

-0. 20, Rr. 12 to 16 and 18 and 0, 34 

Rr. 2 and b—Preliminary and final decree— 
When passed. 

Preliminary decrees are passed when after 
deoision of the suit, the Court has to stay its 
hand in order to work out the oonBequenoes on 
whioh the oomplete disposal of suit depends. 
These oonsequenoes may be, arithmetical as in 
an account suit, ministerial as in a partition 
suit, or contingent as in a mortgage suit. 
[Pratt, J.O. and Crouch, A.J.G.) Udhaban 
v . Secretary op State. 

IB I.C. 922 = 6 S.L.R. 287. 

-0. 20, R. 13(1)-Mm«« profits-Old 

and Ntw Code compared. 

The word "may ” i n R. 12 (1) of 0. 20 indi¬ 
cates that the 0 power is discretionary 1 


0. P. CODE (V of 1908), 0. 20, R 12 (1). 

though in R. 12 (1) ( 2 ) " May " means ' shall.’ 
The rule does not bar a suit for mesne 
profits from the date of suit to the date 
of delivery of possession, though a previous 
deoision. in a 6uit for possession and past and 
future mesne profits, grants only past profits 
and is silent a9 to future profits. (IPaffis, C.J. 
Ayling and Kumaraswami Sastri, JJ.) DORai- 
swamy Iyer u. Surramania Iyer. 

41 Mad. 188 = 22 M L T. 484 = 
83 M.L.J. 699= (1917) M.W.N. 847 = 
6 L.W. 784 = 42 I.C. 929 (F. B.). 

-0. 20, R. 12 (1) (b)— Mesne profits— 

Limitation, 

Qucere : —Whether a plea of limitation oan 
be taken in a suit for recovery of me9no profits 
instituted by a euooessful appellant against the 
respondent who has obtained possession alter 
a decree had been passed in his favour. 
[Mookerjee and Beachcrofi, JJ.) RAGHU 
8ingh v. Shew Prasad Rai, 

16 C.L J. 135 = 17 1.0. 121. 

—;-0. 20, R. 12 (1) (c)— Nature of appli¬ 

cation under—Limitation Act, Art. 181— Appli¬ 
cability, 

An application foe mesne profits to be ascer¬ 
tained under the inquiry under order 20, rule 
12 (1) (c) is not an applioation made under the 
Code of Civil ‘Procedure nor an application in 
exeoutioD. It is an applioation to the Court to 
prooeed from the stage or preliminary deoree to 
a final deoree and Art. 181 of the Limitation 
Aot does not apply. { Pratt and Marten, JJ.) 

Thana Zalaji Shet Marwadi V. Dhana 
JAWHRJI. 77 I.C. 497 = 1923 Bom. 268. 

-0. 20, R. 12 (1) (c) —MeaDe profits— 

Liability for period between date of judgment 
debtor's relinquishment of possession with pri¬ 
vate notice to decrte-holdtr and date of formal 
delivery through Court . 

Where after the passing of a deoree for 
mesne profits against them, the judgment- 
debtor relinquished possession with private 
notioe to the deoree-holder but the deoree- 
holder olaimed mesne profits upto the date of 
formal delivery of possession through Court 
under 0. 20, R. 12 (1). Held, that as the deoree- 
holder did not refuse the notioe unless it is 
given through Court he cannot olaim mesne 
profits in respeot of the period subsequent to 
the relinquishment. Mesne profits include 
profits whioh the judgment-debtor M might 
with ordinary diligenoe have reoeived ” but 
mesne profits are in the nature of damages 
whioh the Court may mould aooordiDg to the 
justice of the oause. ( Richardson and Huda, 
JJ.) Bhambhu Nath Khettri v. batish 
CHANDRA. 66 1 0. 49 = 25 G.W.N. 869, 

-0. 20, R. 12 (1) (c) and (2)—Possession, 

Delivery of— What is. 

The plaintiff is entitled under the decree to 
mesne -profits till the delivery of possession. 
The putting of the petition referred to above 
oannot be taken to be tantamont to delivery of 
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po6S9S9ioa to the plaintiff. (Ayling and Sundara 
Iyer, 3J.) Malladi v. Brundavanam. 

12 I.C. 272 = (1911) 2 M.W.N. 258. 

— --0. 20, R. 12 (2 )—Question of bound¬ 

aries—Determination in execution. 

It 13 no error to leave the ascertainment of 
boundaries to be decided in execution proceed¬ 
ings. ( Chatterjea and Bsachcroft, JJ.) Bharat 
Chandra Das v. Ramananda Deb. 

82 I.C. 862. 

— --O. 20, R. 12 (2)— Mesne profits — Appli¬ 

cation far inquiry into. 

The inquiry as to mesne profits is a part of 
the proceedings in the suit consequent on the 
preliminary decree and is terminated by a final 
decree after the mesne profits are ascertained. 
The Court whioh passes the deoree for mesne 
profits has jurisdiction to enquire into the 
amount of mesne profits although the amount 
olaimed in the application for inquiry or that 
foand by the inquiry may exoeed the pecuniary 
limits of the jurisdiction of the trying Court 
whioh had jurisdiction to try the suit as 
originally laid. ( Chapman and Jwala Prasad, 

JJ.) Mahomed abdul Ghafoor v. Mah- 
tah. 31 I.C 31 = 2 Pat. L.J. 894. 

0. 20, R. 18 — Administration—Secur¬ 
ed by unsecured creditors—Crown debts — 
Priority. 

In the administration of an estate under a 
deoree of Court, the same rules have to be 
observed as to the respective rights of seoured 
and unsecured creditors and as to debts and 
liabilities provoable, as are in foroe in respect 
to estates of insolvents. When the administra¬ 
tion is under a deoree of the High Court under 
S. 49 of the Pres. Towns. Insol. Aot, all debts 
due to the Crown shall be paid in priority to all 
other debts. (Chaudhuri, J) THE Bank OF 

Upper India v. The Administrator- 
General of Bengal. 

45 Cal. 653 = 47 I.C. 929 = 22 C.W.N. 793. 

- O. 20, R, 13 — Administrator-General 

appointed to administer insolvent's estate — 
Applicability. 

O. 20. R. 18 does not apply where the 
AdmioiBtrator-General has obtained letters of 
Administration of the estate of a deceased insol¬ 
vent. (White, G.J. and Oldfield, J.) Navajee 
v. administrator General of Madras. 

22 I 0. 996-38 Mad 800. 

- O. 20, R. 13— Administration suit— 

Mahomedan Estate—Dues by heir to the Estate 
— Limitation, effect of—Burden of proof. 

In a suit for the administration of a Maho¬ 
medan Estate, the Court is entitled to retain 
in its hands the amount of any debt ascertained 
or subjeot to aooount though time-barred, due 
to the estate from any heir and the person who 
seeks administration, must prove euoh a debt. 

(Hartnol , O, C. J. and Ormond, J.) Momein 
Bee Bee v. arif Ibrahim. 

6 Bor. L. T. 8 = 14 1.0.808 = 

6 L.B R 81. 


0. P. CODE (Y of 1908), O. 20, R. 14, 

•- O. 20, R. li—Pre-emption—Decree- 

Mesne profits—Right to—Accrual of — Maho¬ 
medan law. 

The rights of a pre-emptor are different from 
those of an ordinary purchaser. If a suit is 
brought for pre-emptioo, the rights of the 
parties are regulated by 8. 214 (O. 20, R. 
14), whioh in this respeot embodies the 
Mahomedan law. Under a pre-emption deoree 
the right to possession of the property and the 
consequential right to mesne profits aocrue to 
the pre-emptor only from the date when he 
pays the amount of purobase prioe finally 
declared b; the Court. ( Lord Buchmaster.) 

Deonandan Prasad t>. Ramdas. 

44 Cal. 879 = 82 M.L.J. 499 = 
1 Pat, L.W. 827 = 18 A.L.J. 878 = 
21 C.W.N. 786 = 28 C.L.J 573 = 
19 Bom L.R. 487 = 6 L.W. 63 = 
(1917) M.W.N. 470 and 811 = 22 M.L.T. 196 = 

39 I.C. 938 = 44 I A. 80 (P.C.), 

- O. 20, R. 14 —Court can extend time 

for payment. 

A Court has discretion to extend the time for 
payment of pre-emption money in Court. 
Where the date fixed for payment happened to 
come in vaoation, the money was allowed to 
be deposited on the day the Court opened. 13 
A. 189 and 10 A. L. J. 421, Ref. (Rafique and 
Lindsay, JJ.) Girdhari Bingh v. Bhupal 
SINGH. 48 A. 486=74 I.C. 748 = 1928 All. 816. 

— ~0. 20, R. 14 — Vendee not entitled to 
possession—Rule does not apply. 

Where the vendee is not entitled to prevent 
possession the provisions of O. 20, R. 14, O. P. 
Code are not applicable. ( Lindsay and 

Daniels, JJ.) Raghubir Singh v. Jodha 
Bingh. 48 A 482 =,78 i.c. 646. 

21 A.L.J. 417 = L.R. 4 A. 228 = 1928 All. 807. 


-;-O. 20, R. 14— Pre emption — Satis¬ 
faction of decree—Limitation. 

If the deoree-holder in a pre-emption suit 
fails to deposit the decretal amount on the last 
day fixed, it being Bunday, he does not oomply 
with the deoree as the payment on the next 
Monday is beyond time. Then automatically 
□ndor 0. 91. R. 14 ( c) his suit for pre¬ 

emption stands dismissed. 41 All. 47, followed. 
(Ryves, J.) Fateh Mahomed Chaudhuri 
V. M. Sita Chaudhrain. 1922 All. 278'. 


-0. 20, R. 

conditional. 


14 — Pre-emption—Decree 


Where plff. obtained deoree for pre-emption 
conditional on payment into Court of the pre¬ 
emption money within a oertain period, held, 
it was auffioieni compliance with the terms of 
the deoree, if the amount was raised by a- 
simple mortgage of the deoreed property itself 
and paid into Coart. (Richards, 0. J and 
Banerjee , J.) Lakhpat Singh v. BabuRam. 

40 I.C, 35. 

7 7 P' 14 —Failure to deposit money 

by mtstahe. 

When the deoree-holder in a pre-emption* 
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0. P CODE (Y of 1901), 0. SO, R. 14; 

auit (aila ly mistake to deposit the full pcioe 
in Court the judgmenMebtor is entitled to 
apply for possession of the property by resti¬ 
tution if he is already dispossessed and the 
contention that the mistake was made by an 
official of the oourt is unsound where it cannot 
be said with oertainty whioh of the officials of 
the Oourt had made the calculation and 
whether it was made under the authority of 
the Court. (Abdul Raoof, J.) Mehb Din v. 
Bbij Lai.. 1928 Lah. 260. 

— --O. 20, R, 14— Pre-emption—Appeal — 

Failure of pre-empt^ to pay extra sum directed 
by Appellate Court. 

In an appeal by the vendee, the pre*emptor 
osine to know that ho had been direotod by 
the Appellate Court to pay into Court an extra 
sum within the time fixed by the Original 
Court. The pre-emptor had twelve days to 
comply with the order within which the amount 
could be paid into Oourt, but be failed. Held, 
that the decree became final and that his suit 
must be dismissed. (Eattigan, C. J.) TARA 
Baz p. Hamid and Co. 

48 I.C. 470 = 92 P.L.R. 1918. 

- O. 20, R, 14 —Compromise decree in a 

pre emption suit . 

A compromise deoree having been given in a 
pre-emption suit requiring the plaintiff to hand 
over to the deft, oertain land within a oertain 
period, held, that the deoree oould not, in the 
first place be a deoree in a pre emption suit 
under R. 14, O. 20, C.P.C , and that the 
plfi.’s aotion in oeasing to cultivate the land 
before the expiration of the prescribed period 
with a view to giving possession to the deft, is 
a Buffioient oomplianoe with the deoree, even if 
it was a deoree in a pre-emption suit. (John- 
stone, C. J. and Shah Din, J.) Jam Hamid Ali 
v, Kaim DIN. 87 I.G. 806 = 26 P.W.R. 1917, 

— --0, 20, R. 14— Pre-emption decree — 

Failure to deposit whole amount by mistake. 

A pre-emptor who has not deposited the full 
amount by mistake within time, will not be 
allowed to make up the defioienoy, and the 
vendee may oompel the pre-emptor to give op 
possession of the property if it had been taken 
possession of, by the latter in execution of his 
decree. B. 161.0.P.0. is not applicable to suoh 
a fcoase. ( Chtvis , J.) KANHAIYA LAL v. 
Mohamad bhafi Khan. 3 P.W.R. 1913 = 

18 I.G. 600 = 141 P.L.R. 1918. 

——0. 20, R. 14— Decree silent as to stand¬ 
ing crops—Plaintiff entitled to them on paying 
money into Court. 

Where a deoree w^a passed for possession but 
there was no mention as to orops in the deoree. 
Held that the defendant oould Jaave removed 
the ordps before the pre-emption money was 
paid into Oonrt, After it was paid he had no 
right to them. As soon ab the plaintiff paid 
the pre-emption money he became the owner of 
the land with its legal inoident, the orofts 
attached to iti ( Kolval , A.J.C.) BAPU v. 
VlTHOBA.' 78 1.0.198-1928 Hag. 827. 


G. P. CODE (Y of 1908), 0. 20, R. 18. 

-0. 20, R. 14— Pre-empt ion decree — 

Costs not directed to be deposited—Effect. 

Where the deoree direots pre-emption on de¬ 
positing a oertain amount in oourt and though 
costs are awarded, the same is made in a 
separate order, oosts need not be deposited along 
with the pre-emptiou amount. ( Kanhaiya 
Lai, J.O.) Nilkanth v Mahabir Bingh. 

26 O.C. 348 = 74 1.0. 558 = 9 0. & A L R. 207 = 

1924 Oudh 104. 

-0. 20, R. 14— Decree— Conditional 

decree—Pre-emption, 

A deoree with a condition attached on the 
fulfilment of whioh the decree-holder is to 
enjoy the fruits of the deoree is a oomplete 
dispoeal of tho 9uit. The Court having passed 
suoh a decree, has no further judicial funotion 
to perform in reBpeot of the suit. A deoree in 
a pre-emption euit, with a oondition that unless 
the purobaso-money is paid within time fixed 
therefor the suit shall stand dismissed, is a 
oomplete decree and a subsequent order dismis¬ 
sing the suit is not a decree against whioh an 
appeal oan be preferred, t Waeir Hasan, A.J.C,) 
Janqa bingh v. Lachmi Narain. 

7 O.L J. 878=23 0 0. 234 = 67 1 0. 488 = 

2 U.P.L.R. iJ.G.) 171. 

-0. 20, R. 14— Pre emption—Payment 

of money—Order by Court—Appeal. 

A.Where an application for payment of pre¬ 
emption money was made on tbe last day and 
the Court permitted tho money to be accepted, 
but tbe money oould not be deposited until 
after the expiry of the period fixed owiDg to the 
laxity of Court. Held, that the deposit of 
money was good, as the party could not be 
prejudiced by an error of the Court. (8 tuart, 

a.j.o ) Gaya Baksh bingh v. Tilak 
Bingh. 28 I.C. 879=2 O.L.J. 181. 

-0. 20, R. 14 (1 )—Tender of money on 

the last day—Money not deposited through 
mistake of effietr of Court—Next day holiday, 
payment on the next re-opening day, if 
sufficient. 

In a pre-emption decree, on tbe last day for 
payment, the pre-emptor oame to the Court 
and applied for permission to make payment 
in oomplianoe with the deoree paesed in his 
favour. Tbe money though tendered was not 
deposited on that day but on tbe Dext re¬ 
opening day as there were two holidays 
intervening, through a mistake of the Oourt or 
its offioers. The vendee objeoted that the pay¬ 
ment was not made by the pre-emptor within 
time and suoh a payment was not sufficient 
oomplianoe with the deoree, hence it oould not 
be exeouted. Held, that the tender within the 
speoified time should be deemed as a due 
oomplianoe with the terms of the deoree and 
the pre-emptor is entitled to exeonte it. 8 A, 
860, Ref.; 81 P.R. 1880, Foil. (Shadi Lai, J.) 
PBABHU v. Nihada. 128 P.W.R. 1916 = 

86 I.G. 188=72 P.L.R. 1917. 

—0.20, R. 18 and 0. 28, R. 12—Partner* 

%hip—Accounts—Production and discovery of 
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€. P, CODE (Y of 1908), 0, 20, R. 18. 

For the purpose of working out a partnership 
deoree eaoh party to the aotion is bound to 
produce and discover all documents in his 
possession relating to the partnership. Aooounts 
taken by a Commissioner appointed for that 
purpose, without production cr discovery of 
partnership books and dooumants are not pro¬ 
perly taken, f Lord Parker.) DWABKANATH 

Sibkar v. Mahomed akbar. 

18 O W N. 1028 = 27 M.L.J. 192 = 
1 L.W. 697 = (1914) M.W.N. 876 = 
16 M L.T, 521 = 21 C L J. 1 = 
24 I.C. 307 = 17 Bom. LR. 8 'P C ). 

[On appeal from 14 C.WN. 1106 = 

6 1.0. 63 = 11 C.L.J 038 ] 


-O. 20, R. 18— Partner ship-Dissolution 

—Death of partner leaving minor representative. 

A suit by a surviving partner against the 
representative of a deceased partner for partner¬ 
ship accounts is maintainable even though the 
representative happens to be a minor ; the pro¬ 
cedure laid down in O. 20. R. 15, C.P.O. is to 
be followed. ( Richards , C.J. and Banerji, J.) 
SHANKAR LAL V. RAM BABU 

40 All. 446 = 43 1.0. 81 = 16 A.L.J, 808, 

— O. 20, R. 18— Dissolution of partner¬ 
ship and account—Preliminary and final decree 
—Accounts. 

In a suit for dissolution of a partnership and 
for accounts, sufficient time should be given to 
the parties to produoe accounts. A final decree 
should be passed on evidence by the Court. It 
will not do to pass an ex parte final deoree on the 
mere statements of the plaintiff. ( Rattigan , 
C.J. and Shah Din, J.) Radha KlSSEN u, 
Tibathbam. 41 P.L.R. 1918 = 43 I.C. 718 = 

31 P.W.R. 1918. 

; O* 20, R. 13— Dissolution of partner¬ 
ship—Date of. 

In fixing a date from which the partnership 
should stand dissolved, the court must on the 
deoree, fix either the date of notice given in 
that behalf by one of the partners of the date 
of the plaint and not the date of the judgment 
especially when the parties had been at arms’ 
length from the date of institution of the suit. 
(Ay ling and 8eshagiri Ayyar, JJ.) Sambasiva 
AIYAB v. GANAPATBI AlYAR. 49 1.0.727. 

O. 20, R. 15— Preliminary decree — 


Scope of. 


A Court has discretion either to pass or not 
a preliminary deoree, but a preliminary deoree 
ought not to be passed for determining points 
agreed upon already by the parties, (Stuart, 
A.J.O. and Kanhaiya Lai, J.) M8T. Merha 
«. KUNDAN IiAL.,, 28 1.0. 146 = 17 O.C. 193, 

—O. 20, R. 16— 8uit for money — 


Accounts — Preliminary decree. 

In^a suit in whioh the amount of money due 
to or from the parties most be ascertained, a 
preliminary deorefi ought to be passed at the ’ 


0. P. CODE (Y of 1908), 0. 20, R. 18. : 

first instance. ( Richards , C J. and Rafique, J.) 
Fateh Lae. v. Charles Edward Grey. 

36 I.C. 210. 

-- 0- 20, R, 16— Suit for accounts — Preli¬ 
minary decree. 

It is not neoessary to pass a preliminary 
deoree directing aooounts to be taken, in every 
suit for aooounts. It is only where it is neoes¬ 
sary in order to asoertain the amount of money 
due to or from any parties, that an aooount 
should bo taken, that the Court shall before 
passing the final deoree, ,pass a preliminary 
deoree directing suoh account to be taken as it 
thinks fit. ( Chamier and Piggott, JJ.) Har 
Narain v. Balwant Singh. 28 I.C. 482. 

-0. 20, R. 16 —Decree for accounts — 

Contractual liability. 

In a suit for dissolution of partnership and 
appointment of a Reoeiver and payment to the 
plaintiff of his share of the profits it was found 
that plaintiff had financed the business whioh 
the defendant carried on as a contractor and 
defendant also undertook “ to keep full and 
true aooounts of the income and expense of the 
business.” Held, the plaintiff had established 
his rights to a rendition of the aooounts which 
will be directed ooly where the relationship 
between the parties is suoh that it is the only 
relief whioh would enable the claimant to 
satisfactorily assert his legal right. ( Shadi Lai 
and Wilber force, JJ.) F. A. Gregory v. 
ALBERT. 49 I.C. 441 = 21 P.W.R. 1919. 


—0. 20, R. 16— Suit on accounts between 
principal and agent is within the operation of 
the rule. 

The rule also applies to suit on an account 
between a prinoipal and the agent. The rule 
is wide enough to inolude oases where the 
Court instead of settling the aooount oonsiders 
it neoessary to stay its hand to asoertain the 
money due to or from any party by having an 
aooount taken before a Commissioner. ( Fawcett 
J.C. and Raymoyid, A.J.O.) Harjimal and 
80NS V. dhanpatmal Dewachand. 

62 1.0. 537 = 15 S.L.R, 16. 

-0* 20, R. 18— Partition suit — Pinal 

decree in first instance. 

There is no reason why in a partition suit, 
where the olaim is for a oertain share in a joint 
property a final decree should not be passed in 
the first instaDoe if the share oan be ascer¬ 
tained without diffioulty in extortion; A de¬ 
oree for possession by partition of a definite 
share is executable. ( Rattigan , J.) SULTan 
Bingh o. Bahadur Singh. 

171.0. 880 = 246 P.L.R. 1912. 


n ._ 0 20, R, 18 —Suit for partition— 

Difference between old Code and new—Interlo¬ 
cutory order—Order ascertaining sharers and 
their rights—Appeal. 

Under the 0. P. Code of 1882 there was bat 
one deoree in a anifc for partition, the deerae 
passed after 4ho report iof the commissioners 
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C. P. CODE (V of 1908), 0. 90, R. 18. 

uiAKiDg the aotual division. The order as¬ 
certaining the several parties interested in the 
property to be divided and their several rights 
therein, though treated as a deoree in praotioe 
and styled as suoh, was not a preliminary 
deoree but was only an interlooutory order. On 
an intorlooutory application made by plaintiff 
in a suit (or partition under tho Code of 1882, 
for appointment of a commissioner and for 
the taking of other necessary steps in the suit 
in pursuance of the order ascertaining the 
several parties interested in the suit property 
and their several rights therein, the oourt 
passed an order negativing tho plaintiff's right 
to profits in his share of the properties on the 
ground that the preliminary decree did not 
award to him suoh profits though he had prayed 
for them in the plaint. Held that the order 
was not appealable, being an interlooutory 
order and that the plaintiff was not therefore 
precluded in his appeal from the final and only 
deoree in the suit from contesting its validity. 
[Oldfield and Venkatasubba Rao, JJ.) T. Rama- 
SWAMI A1YAR V. T. 8UBBAMANIA AlYAR, 
48 M.L.J. 408 = 18 L.W. 297 = 46 M. 47 = 

74 l.C. 804 = 1923 Had. 147. 

- O. 20, R. 18 —Partition—Preliminary 

decree —Omission to direct enquiry into mesne 
profits—Final decree , if can award. 

Where a preliminary deoree in a partition 
suit has either intentionally or inadvertently 
omitted to direot an enquiry in to mesne profits, 
the final deoree oannot award raesue profits or 
direot an enquiry regarding the same 43 I«C. 
458, Dies ; 41 Mad 188, Ref. The “ further 
directions ” in O. 20, R. 18 do not authorise an 
order or inquiry into mesne profits after the 
preliminary deoree. (Ayling and Krishnan, 
JJ.) GULUBAM BlBIt). AHMADSA ROWTHEB. 

42 Mad. 296 = (1919) M W.N. 284 = 
61 1 0. 140 = 9 L.W. 841. 

. ■^‘~0. 20, R. 18 —Preliminary decree for 

partition—Severance of status. 

A preliminary deoree for partition affeots the 
severanoe of the members of a joint Hindu 
family and if a plaintiff in partition suit dies 
iBBUeless, after the passing of such deoree, his 
proper legal representative is his widow. 
( Hannay , J.) Mamma Reddi Satiraju v. 
Mamma Reddi ammayi. 

28 l.C. 843 = 2 L.W. 828. 

- O. 20, R. 18— Partition-Moveables— 

Preliminary decree . 

Before a Court passes a preliminary deoree 
for partition of moveables it must determine 
whether they exist, if so in whose possession, 
what their value is, and whether the jewels on 
the persona of the ladies of the family should 
be divided. (Kanhaiya Lai, A.J.Q.) Ram 
Samugh Singh v. bikramajit Singh. 

80 1.0. 876-6 O.L.J, 112. 

——0. 20, R, 18 (2) — Properties not assess¬ 
ed to land revenue—Applicability, 

Q. 20, R. 16 (2) applies only to the properties 
other than those assessed to the payment of 

Vol. 11—20 


0. P. CODE (V of 1908), 0. 21, R. 1. 

land revenue to the Government. In cases oi 
partition of properties assessed to land revenue, 
the Court oannot pass a final deoree but only 
a deoree declaring the shares of the parties and 
direoting the Revenuo Courts to give effeot to 
its deoree and no further. ( Lindsay , J C.) 
SOM NATH v. Ram BlLAS. 24 l.C. 113 = 

1 O.L.J. 193. 

-O. 20, R. 19— Set-off. 

O. 20, R. 19 prescribes the form of deoree in 
a suit in whioh a set off is allowed. Only one 
deoree should be drawn up in a suit in whioh a 
set-off is olaimed and that deoree oould only be 
drawn up when all the matters in controversy 
between the parties had been decided. [Shadi 
Lai and Broadway, JJ.) FIRM OF Shko 

Prasad Radha Kishen v. Indore Malwa 
United Mills. 66 P.W.R. 1917 = 

39 1.0. 808 = 62 P R. 1917. 

-0. 21—No applicability to—Sale under 

adminslrative order. 

A sale of proporty under administrative 
orders is not governed by 0. 21, O.P. Code. 
Martineau, J.) FIRM OP Kahna Mal 
Banarsi Dass t>. bishan Das. 69 10. 718= 

40 P L R. 1922. 

-0,21. R. 1 —Payment of money into 

court—Order for payment—No notice to decree- 
holder. 

Where money paid into Court by a judgmeot- 
debtor is ordered to"he paid out to persons other 
than the deoree-holder and the latter applies 
for payment of the money to him on the grouad 
that he bad no notioe of the application for 
payment on whioh the oourt passed the order, 
it is not competent to the oourt to direot the 
deoree-holder to file a suit for the amount and 
the persons who drew the money out of court to 
furnish seourity. It should have treated the 
application of the deoree-holder as one to set 
aside the ex parte order authorising payment to 
be set aside. [Walsh and Sturat, JJ.) BITHAL 
Das v. JlWAN RAM. 20 A.L J. 3B3 = 

L.R.3 A. 331 = 4 U.P.L.R. (A) 89 = 
66 l.C. 744 = 1922 All. 190. 

-0. 21, R. 1 and 0. 24, R. 8 —Deposit 

in Court—Cessation of interest. 

When the deoretal amount is paid into Court 
under 0. 21, R. 1, the interest ceases when the 
deoree-holder reoeives notioe thereof, 35 Mad. 
44, Dist. (Oldfield and Seshagiri Aiyar, JJ.) 
RAMARAYA 8HANBOGUE v. 8HEBBETT 
Vbnkataramayya. 42 Mad. 876 = 

(1919) M.W.H.4B8 = 80 I C 410 = 

26 M.L.T. 298. 

-0. 21, Rr, 1 and 89— Payment' 1 into 

Court by stranger. 

A payment into Oourt by a person, who is 
not the debtor or his agent or his pleader duly 
authorised in that behalf, does not operate as a 
satisfaction of the deoree tinless the deoree- 
holder oonsents to receive the Amount deposited. 
A payment into Court of the whole deoretal 
amount not on behalf of the jhdgmahfc-debtor 
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but on his own behalf by a person who lays 
claim to the immoveable property sold in 
execution, does operate as a valid satisfaction 
of the daoree. ( Sadasiva Aiyar and Napier, 
JJ.) Kasthubi Iyengar v. abunachalam 
Chettiar. 34 I G. 380 = (1918) 1 M.W.N. 195. 

.— -O 21, R. 1— Deposit of decree amount 

— Court bound to order notice to and to inform 
decree-holder. 

Where the judgment-debtor deposits the 
decree amount in Court with the permission of . 
the Court it is the duty of the Court to give the 
notice required by 0. 21, R. 1, cl (2) to the 
decree-holder. If the Judge orders notioe it is 
then Deoessary for the judgment-debtor to pay 
the neoessary process fee. But even if he did not 
pay the Court was bound to inform the decree- 
holder of the payment when he applies (nr 
execution of the deoreo. (Ballifax, A. C.J.) 
NARAYAN V. GANPATRAO. 67 I.C. 242. 

-0. 21, R. 1 — Money decree—Decree for 

mesne profits. 

A decree for mesne profits is a deoree for 
money within the meaning of O. 21, C. P. C. 
(Mullick and Thornhill, JJ.) LAOHMAN OJHA 
V, CHABITEB OJHA. 4 Pat. L.J. 336 = 

48 l.C, 183 = 3 Pat. L.W. 191 = 

1918 Pat. 287. 

-0. 21, R. 1 (2 )—Mortgage decrees— 

Rule does not apply, 

0. 21, R. 1 (2) is not applicable to mortgage- 
decrees. ( Spencer and Devadoss, JJ.) AMBI v. 
Valia Thamburati, 48 M.L.J. 687 = 

18 L.W. 686 = 83 M.L.T. 101 (H.C.) = 
(1923) M.W.N. 733 = 78 1.0. 866 = 

1924 Mad. 102. 

——— — 0. 21, R. 1 (2) — Deposit in court — 
When takes effect. 

Judgment-debtor depositing money in a 
oourt, without notioe of the assignment of the 
deoree or of petition put in by assignee of 
execution, the deposits serves as discharge, 
{Miller, C.J. and Kulwant 8ahay , J.) Tata 
Iron and steel, Co., Ltd. «. baidyanath 
Laik. 76 I.C. 88 = 2 Pat. 734 = 1924 P. 118, 

-0. 21, R. 2. 

Adjustment and uncertified 
adjustment. 

Certification and omission to cer¬ 
tify. 

Consent decree. 

Decree for possession. 

Discharge by operation of law 
Effect of certificate. 

Enquiry. 

Form of certificate. 

Fraud. . ... 

Limitation. -«.• . 

Mortgage decree, 

Partition decree. 

Payment. 

Refund of money, , 

Right to apply. . 

Tender op money. 

Uncertified payment. 


C. P. CODE (Y of 1908). 0. 21. R. 2—Adjust¬ 
ment and Uncertified Adjustment. 

Adjustment and Uncertified Adjustment. 

--0. 21, R. 2 -^Uncertified Adjustment — 

Recognition. 

An adjustment of a decree not certified to 
Oourt oannot be reoognised by the Court exe¬ 
cuting the decree. ( Piggott and Walsh, JJ.) 
Taj Bingh v. Jagan Lal. 38 All. 289 = 

38 l.C. 234 = 14 A.L.J. 370. 

—--0. 21, Rr. 2 and 16—Adjustment- 

Rights of assignee of decree—Recognition of' 
assignment—Payment by judgment-debtor not 
certified to Court—Recognition of. 

Whether attachment proceedings are already 
oommenoed at the instanoe of the decree-holder 
or not, the assignee oc transferee of the deoree 
oannot continue any proceedings previously 
oommenoed, nor can he institute any fresh, 
proceedings for the execution of the deoree un¬ 
less he makes an application under O. 21, R. 16 
to the Court whiob passed the deoree. That 
application will be heard by the Oourt not ae a- 
Court executing the deoree, but as a Court 
which passed the deoreo, and until on order is 
made by the Court whiob passed the deoree that 
execution may prooeed at the instance of the 
transferee, it is not open to the transferee to 
exeoute the deoree, nor is there any Court whioh 
is exeouting the deoree. The provisons of O. 21, 
R. 2 (3) would not be applioable as that only 
enacts that a payment or adjustment, whioh 
has not been oartified or reoorded as aforesaid 
should not be recognised by any Court exe¬ 
outing the deoree. When an application is 
made to the Court whioh passed the deoree by 
a transferee or assignee of the deoree from the 
original deoree-holder under O. 21, R. 16 Mis¬ 
application is made to the Court as a Court 
whioh passed the deoree, and not as a Court 
whioh is exeouting the deoree ; and it is open 
to the judgment-debtor to plead that theclaim 
has already been satisfied even though the 
formalities prescribed by O. 21, R. 2 (1) and (2)> 
have not been followed. 36 M. 659 ; 40 M. 
296, Ref. ( Macleod , C.J. and Crump, J.)- 
RAGHUNATH tJ. Gangaram. 

47 Bom. 643 = 28 Bom. L.R. 474 = 
75 1.0. 893 = 1923 Bom. 404. 

-0. 21, R, 2— Adjustment — Agreement 

to give time to judgment-debtor—Validity, 

The efleot of the repeal of B. 267-A of the 
C.P.C. (1882) is to make an agreement to give 
time to judgment-debtor, an agreement, the 
legality of whioh must be tested like other 
agreements. It must be supported by consider¬ 
ation, though its validity will not be affected 
by the faot that the consideration is not reason¬ 
able or that it has not received the sanction of 
the Coart. (MookerjCe and Beachcrofl, JJ•} 
DEBENDRA NABAIN 8INHA V. BOUBINDBA 
8INHA. 24 1.0. 891- 

——-0. 21, R. 2 (1) and (3)— Adjustment— 
Part performance—Execution. 

The judgment*debtor performed some of tho 
oonditions provided for in a compromise but 
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0. P. CODE (¥ of 1908). 0. 21, R. a-Adjuet- 
ment and Uncertified Adjuitment. 

as the quantity of the land and the rent payable 
thereon were not determined by the landlords, 
he oould not perform the third. Held, that the 
deoree had not been adjusted finally, and the 
decree-holder was entitled to proceed with 
exooution. Time was granted to the judgment- 
debtor to exeoute the kabuliyat . ( Mookerjee 

and Casperss, JJ.) Jatindra Nath ROY i>. 
Chandra Nath Banebjee. 10 1.0. 972 = 

16 G.L.J, 101. 

-0. 21, R. 2— Uncertified adjustment — 

If valid—Objection of judgment-debtor if can 
be treated as an application under 0. 21, R. 2. 

No payment or adjustment wbioh has not 
been certified can be reoognised and an uncerti¬ 
fied adjustment iB no answer to an application 
for execution of a deoree and the objection of 
th9 judgment-debtor cannot be treated as an 
application under 0. 21, R. 2. (Harrington 
and Chatttrjee, JJ.) BAJBANG BlHARILAL v. 

Laohmi narain. 

13 1.0. 914 = 16 C.LJ, 88. 

. — —0. 21, R. 2, — Uncertified adjustment— 
Saving of limitation—Effect of. 

The Court will not reoognise a payment or 
adjustment whioh has not been certified for 
any purpose as for example to extend the period 
of limitation for execution. (Caspersz and 
Chatterje, JJ,) KUTUBULHH SAFtKAR v. 
DURGA OHARAN RUDBA. 13 1.0.421 = 

10 C.W.N. 396. 

-0. 21, R. 2—Adjustment before decree 

—Not known to Court—Inconsistent decree. 

Where a prior compromise unknown to 
the Court, is made and is inconsistent with 
the deoree subsequently passed and where the 
deoree is time-barred a person in whose favour 
a oertain leasa was exeouted as a result of the 
compromise oannot in law reoover the sum of 
the lease money whioh be might have got by 
exeoution of the deoree. ( Chevis , A.C.J. and 
Wilberforce , J.) Hem Raj v. Do Mohammad. 

1L, 448 = 2 U.P L.R, (L) 117 = 
130 P.L.R. 1920 = 87 I 0. 183 = 

3 Lab, L,J. 10. 

-0. 2!, R. 2 (3)— Adjustment out of 

Court—Recognition. 

It is not open to an exeouting Court to in¬ 
vestigate the faot of. payment in respect of the 
deoretal amount of the adjustment of the 
deoree out of Court in exeoution proceedings. 
The determination of this question is taken out 
of the purview of 8. 47, 0. P. C. by 0. 21, R. 2 
(3), C. P, 0. 36 Mad. 357 and 24 C.L J. 462, 
Rel. on, 34 Bom. 576 and 40 Bom. 833. Dies, 
from. (Abdul Raoof, J.) Parma Ram v. 
Lehna Singh, 53 l.G. 148 = 186 P.R. 1919, 

-0. 21, R. 2—Adjustment—Suit for 

declaration—Limitation. 

A suit for declaration that a deoree has been 
adjusted and is oapable of execution is main¬ 
tainable, Arts. 97, 115 or 120 being applicable 
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to it. (Kensington, J.) MtJSAMMAT JAMNA 
AND 8HIBBA MAL V. BELI RAM. 

190 P.W.R, 1913 = 21 10. 887 = 

330 P.L.R. 1913. 

-0. 21, R. 2—Adjustment not certified — 

Effect. 

Evou where an adjustment of a deoree is not 
certified the judgment-debtor oan provo that he 
is disobarged. (Spencer and Venkatasubba 
Rao , JJ.) KALAGARA 8R1RAMA ROW v. 
BAPAYYA. 18 L.W. 483=76 I C. 848 = 

1924 Mai. 189. 

- 0. 21, R. 2— Adjustment—Arrangement 

pendir.g\appeal\that original decree should be 
inexecutabtein part— Whether a bar to (xecution 
of appellate decree. 

An arrangement made pending an appeal that 
the original decree (wbioh is the subjeot of 
appeal) should be inexeoutable in part is one 
that cannot be pleaded in bar of exeoution of 
the appellate deoree. 43 M. 725 ; 40 M. 233, 
diat. (Oldfield and Venkatasubba Rao, JJ.) 
Ramanathan Chettiar u. Venkatachel- 
LAM OHETTIAR. 17 L.W. 038 = 

44 M.L.J. 899 = (1923) M.W.N. 297 = 
32 M.L.T. (H.C.) 401 = 72 l.G. 836 = 

1923 Mad. 619, 

-0. 21, R, 2 (8)— Uncertified adjustment 

— Attaching Court cannot recognise. 

Where satisfaction of a deoree is not oertified 
to or reoorded by the oourt passing the deoree 
it (9 not open to another court attaohing the 
deoree at the instance of a third person to 
reoognise the satisfaction and refuse to prooeed 
with the exeoution. 36 M. 357 ; 42 M. 338 ; 10 
L.W. 179 ; 5 L.W. 644, Rel. ( Ramesam, J.) 
ARUNACHALAM OHETWAR V. PANCHALI 
PADAYACHI. (1922) M.W.N. 189 = 

16 L.W. 290 = 05 I.C. 830 = 1922 Mad. 60. 

-0. 21, Rr. 2 and 10— Uncertified ad¬ 
justments—Transfer of decree—Application by 
transferee. 

An uncertified adjustment is not a ground 
for refusing to reoognise the transfer of a deoree 
and where the transferee deoree-holder applies 
for exeoution, the Court has no disoretion to 
refuse exeoution, on the ground that there had 
been an adjustment though not oertified to the 
Court. 26 1,0. 944 1 36 Mad. 357; 98 Cal. 
13, Foil. ( Ayling , J.) ANANTHARAMA IYER v. 
Kumaraswami PANDARAM. 

64 l.G. 922 = 10 L W. 179. 

-0. 21, R. 2—Adjustment—Agreement 

that no decree should be obtained—Enquiry into 
—Legality of. 

An exeouting Court oannot enquire into the 
existenoe of a prior alleged agreement between 
the parties that no deoree should be obtained 
in the suit. 40 Mad. 233, Dist. (8adasiva Aiyar 
and Napier, JJ.) DORAlSAMl MOOPAN v. 
BUBBALAESHMI. 8 L.W. 20B = 

46 1.0. 880 31 (1918) M.W.N. 847. 
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--‘0. 21, R, 2 — Adjustment—Agreement 

to give time — Breach — Damages. 

An agreement to give time for the satisfac¬ 
tion of the judgment debt is void, if it is not 
certified by the Court and not sanotioned by it , 
for want of proper consideration. A suit for 
damages foe breach of suoh an agreement is 
not maintainable. 26 Mad. 19, Foil. (Abdur 
Rahwi and Napier, JJ.) 8ISTU 8EETARAM- 
AYYA v. Tadapalli Sodemma. 

7 L.W. 503 = 11918) M.W N. 292 = 
45 I.C. 16 = 24 M L T. 16. 

--0. 21, R. 2 —Adjustment — Indicate 

contract—Effect of. 

An inchoate oontraot. which, if completed 
would bar the exooution of a decree, oannot be 
pleaded as a bar to the execution. The judg¬ 
ment-debtor oannot olaim that the oontraot 
should bo oompleted and then be evoked in bar 
of execution. (Seshagiri Aiyar and Baketvell, 

JJ). Ramakrjshna Kadirvelusami u. 
Eastern Development Corporation, 
Ltd. 43 I C. 587. 

-- 0. 21, R. 2— Uncertified adjustment . 

An adjustment of a deoree out of Court, 
cannot be reoognised unless certified by Court. 
36 Mad. 357, Fol.; 34 Bom. 575, Diss. (Wallis, 
C.J.) MATHAR DRAVIA SaHAYA ELA NlDHI 

Co., Ltd. v. 80 BBRAMANIA pillai. 

40 I 0. 889=6 L.W. 644. 

---0. 21, Rr. 2 and 16— Adjustment — 

Assignment of decree—Application by transferee 
—Plea that he is benamidar for one of the 
judgment-debtors—Bar, 

Where the transferee of a deoree was only a 
benamidar for one oi the judgment-debtors by 
whom the deoree am'ount had in faot been paid 
a plea by the other judgment-debtor that the 
transferee had no title to execute the deoree is 
not barred by O. 21, R. 2 (3) of the 0. P. Code. 
(Sadastva Aiyar and Moore , JJ.) Bayyana 
Ramayya v. Nid^mrati Krishnamurthi. 

40 Mad. 296 = 19 M L.T. 124 = 
(1916) 1 M.W N. 138 = 82 I.C. 952 = 

3 L.W. 186, 

[Also 38 Mad. 659 = 12 I.C. 657.] 

-- O. 21, R. 2— Uncertified Adjustment — 

—Not to be proved. 

O. 21, R. 2 prohibits proof of an uncertified 
payment and also of an agreement to release 
the judgment-debtor from liability on payment 
of a consideration which was not certified 
within 90 days prescribed by law. (Oldfield 

and Tyabji, JJ.) Salicheemala Venkata- 

SWAMI NAlDU V. GUNTURU RANGAPPA 
Naidu. 26 I.C. 944 = 2 L.W. 109. 

-0. 21, R, 2— Adjustment — Recognition 

of—Application for an enquiry into a com¬ 
promise—Counter-affidavit. 

Under O. 21, R. 2 the executing Coart 
has authority to reoognise a payment or 
adjuBltnenW It a judgment-creditor applies for 
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an enquiry into the terms of an alleged com¬ 
promise, the Court has no power under O. 21, 

R. 2, to undertake suoh enquiry. A oounter- 
affidavit of judgment-debtor oannot be treated 
as an application under O. 21, R. 2. (White 
C.J. and Oldfield, J.) GOVIND DOSS u. Ram- 
DASS Vishnudoss. (1912) M.W.N. 1248 = 

17 I.C. 762 = 24 M.L.J. 88. 

-0. 21, R. 2— Adjustment—Assignment 

of decree — Assignee benamidar —Execution 
by assignee who is benamidar for judgment- 
debtor. 

Where the assignee of the deoree is benami¬ 
dar for the deoree-holder, the deoree oannot 
be executed by the assignee, the assign¬ 
ment being adjustment, and in suoh cases 
it is not neoessary to enquire into the assignee’s 
title. (1918) M.W.N. 226, Ref. (Abdur Rahim 
and Sundara Aiyar, JJ.) PONNUSWAMI 

Nadar v. Lechman Chettiar. 

8B Mad. 689 = 10 M.L.T. 442 = 
(1911) 2 M.W.N. 568 = 22 M.L.J. 170 = 
12 I.C. 657 = 12 Or. L.J. 567, 
[Also 40 Mad. 296 = 32 I.C. 932.] 

-0. 21, R. 2 — Adjustment—Services. 

If the decree-holder and the judgment-debtor 
agree that a portion of the debt should be 
discharged for the services rendered by the 
latter, this amounts to a receipt of the amount. 
(Sundara Aiyar and Phillips, JJ.) Lakshmi- 

NARASIMMA V. LAKSHMAMMA. 

12 I.C. 169 = 11 M.L.T. 380. 
0. 21 , R, 2 — Adjustment—Agreement 

superseding decree. 

An agreement to the effect that a decree 
should no longer be executed and that the 
rights under the agreement should supersede 
the deoree is an adjustment of the deoree. 37 
Mad. 462, Foil. ; 28 M.L.J. 488, Dist. (Benson 
and Sundara Aiyar, JJ.) Kumara Venkata 
Perumal v, Thatha Ramaswami Chetty. 

35 Mad. 78 = (1911) 1 M.W.N. 290 = 

•9 M L.T. 487 = 9 I.C. 879 = 

21 M.L.J. 709. 

-0. 21, R. 2—Adjustment—Evidence to 

prove may be oral, 

8. 92 of the Evidenoe Aot does not bar the 
oral evidence to prove an agreement by way 
of adjustment of a deoree as the R. 2 of O. 21, 
C.P. Code, contemplates the taking of evidence 
to prove the adjustment. (Mittra, O. J. C. 
and Ballifax, A.J.O.) RANGLAL v, CHUNNI 
La L. 60 I.C. 316 = 16 N.L.R. 2C«. 

• 

' -0. 21, R. 2 — Uncertified adjustment — 

Execution sale—Separate suit to set aside. 

A separate suit does not lie on uncertified 
adjustment for setting aside an execution sale 
held under the satisfied deoree. Belief likely 
to interfere with execution of deoree oannot be 
asked for in a suit based on an uncertified ad* 
jnetment. (Mittra, A.J.O.) Asabam v Yes- 
Rwant RAO. 60 1.0. 996-IS N.L.R. 198. 
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-0. 21, R. 2 and 0. 28, R. 8-dd/tut- 

menl—Prior to decree—Bar of execution. 

An agreement not to exeoute a deoree, if 
efleot is bought to be given to euoh agreement 
in execution proceedings, must be a transaction 
between the parties subsequent to the decree 
and not one whioh would' make the deores 
itself void as being in its oontravention. 

(6 CW N. 796, F.; 22 Bom. 463. Die. The 
words “adjustmentof a suit” in 0. 23, R. 3 of 
C.P.C. refer not only to the form in whioh the 
deoree is to be drawn up but also to the manner 
in whioh the rights of the parties are to be 
enforoed in the execution prooeediDge of the 
suit. (Mittra, 0.A.J.C.) HUKAM CHAND v. 
RadhA.Kisan. 29 1.0. 838 = 11 N.L R. 110. 

-0. 21, R. 2 (1)—Adjustment— Agree¬ 
ment not to execute. 

R, 2 (1) covers an agreement extinguishing 
the right of execution. (8fan?/on, A J.C.i 
SUKHANANDAN V. LAKHMICHAND. 

12 1.0. 384 = 7 N.L R. 130. 

->0. 21, R. 2— Uncertified adjustment— 

Power of Court to take cognizance. 

Where an adjustment is not certified by the 
Court whioh passed the deoree within the time 
allowed by law under 0. 21, R. 2 of the C.P.C. 
the court has justification to take oognizinoe 
of the alleged adjustment. ( Kanhaipa Lai, 
J.C. and Simpson, A.J.C.) Harihab Prasad 
V. BABU SHANKAR DAYAL 

10 O.L.J. 331=77 I.C. 837 = 

1924 Oudh 208. 

-0. 21. R. 2— Adjustment—Compromise 

after decree—Terms not embodied in decree but 
acted on bp parties and the Court. 

Where a compromise was entered into at the 
time of execution ; although the compromise 
was not incorporated in the decree it must be 
considered and treated as such if the parties 
and the Court treated it as one. (Stuart, A.J.C.) 
Nanku u. Jadu Nath. 57 l.C. 591. 

-0. 21, R. 2—Adjustment—Award of 

arbitrators. 

An award of arbitration on a reference made 
during the execution proceedings is binding 
upon the parties as an adjustment of the 
olaim. ( Chapman and Jwala Prasad, JJ.) 
Raj Xumar Lal v. Bulaki Myan. 

42 I.C. 467 = 3 Pat. L.W. 146. 

-0. 21, R. 2— Adjustment—Release of 

some of the judgment-debtors, 

Under O. 21. R. 2 a deoreo-holder and hi9 
judgment-debtor ohd adjust their respective 
rights and liabilities in any manner including 
the diaoharge of the judgment-debtor and there 
is nothing in this or any ether rule in the 
C.P.C. to prevent the release by the deoree- 
holder of some of the judgment-debtors from 
their liability under the deoree. 25 M.L.J. 586 
and (1915) M.W.N. 225, Dist. (Chapman and 
Jwala Prasad. JJ.) LALJI BINGH v. GlRJA 

Prasad Singh, 40 I.C. l. I 
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-0. 21, R. 2—Uncertified adjustment— 

Question relating to exteulion — Power to 
recognise — Fraud. 

The provisions of 0. 21, R. 2 (3) are not to be 
rendered nugatory by the application of the 
general provisions of 8. 47. C.P. Code. 0 21, 

R. 2, C.P. Code, was enacted to prevent the 
oourts being flooded with false defences to appli¬ 
cations lor exeoution setting up a payment or 
adjustment in part or in whole, which would be 
made merely to gain time. The decree-holder is 
oound to oertify an adjustment, and the judg¬ 
ment-debtor is also given a right to apply to 
the oourt to oertify an adjustment. If the 
adjustment oe not certified, it is entirely the 
fault of the judgment-debtor, and he does not 
deserve the consideration of the Court if ho fails 
to make the vory ordinary preoaution of seeing 
that payment or adjustment made by him is 
oertified to the Court. There is uo reason why 
this ehould not apply also in the case of an 
alleged fraud. (Robinson, C.J. and Alacgregor, 
J.) P.R P.L. Chetty Firm v. G. I-on. Pou. 

1 Bur. L.J. 226 = 68 I.C. 924 = 
11 L.B.R. 863 = 1923 Rang. 103. 

-0. 21, R. 2 (3)— Adjuslyyient—Private 

satisfaction. 

The embargo under that rule is limited to a 
“court exeouting the deoree ”. There would be 
no prohibition in oase where a court, which was 
not exeouting the deoree was dealing with the 
matter. (Duckworth, J.) Ma Ma Gyi v. Ma 
NYO PO AND ANOTHER. 1 Bur. L J. 171 = 

1923 Rang. 44 (1). 

-0. 21, R. 2 —Uncertified adjustment— 

Whether can be recognised by executing Court. 

An exeouting Court has no power tc recognise 
a payment or adjustment made out of Court 
and not duly certified; neither oan such a Court 
enquire into such payment where the time 
allowed to an application under Art. 174, Lim. 
Act, has expired. (Shaw, J.C) SAtfYID 
Muhammad Nur v. Ko Law Pan. 

22 I.C. 963= (1913) 1 U B R. 191. 

-0. 21, R. 2 —Uncertified adjustment— 

If can be recognised. 

An uncertified adjustment oannot be recog¬ 
nised by tbe Court but a written statement of 
judgment-debtor alleging such an adjustment 
should be treated as ao application under 0. 21. 
R. 2 and disposed of according to law. 
(Twomey, J.) U PO THALING u. MAUNG Ba U. 

11 I 0. 780 = 4 Bur. L.T. 162. 

-0. 21, R. 2 —Adjuitynent—Subsequent 

execution—Effect. 

After tho deoree had been satisfied and satis¬ 
faction was in fact oertified there is no subsist¬ 
ing deoree and aDy subsequent sale in exeoution 
thereof is void and liable to be set aside. [Moore, 
J.) MAUNG PO KYIN v. ANNAMALAY CHETTY. 

9 I.C. 432 = 4 Bar. L,T. 12, 
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--0. 21, R. 2 (3) — Uncertified adjust¬ 
ment—Executing Court not entitled to recognise . 

Under R. 2 (3) of 0. 21 of the C.P. Code a 
Court cannot recognise the payment and 
adjustment of a decree out of Court unless suoh 
payment is certified by it. The question of 
payment is. however, a question which the Court 
executing the decree must, under 8. 47 of the 
Code, inquire into and deoide. (Pratt, J.O. and 
Fawcett, A.JC.) ALLAHRAKHIO ABDULLA 
V. Ladkik Sachoo. 

51 1.0. 567 = 13 S.L.R. 71. 


Certification and omission to certify. 

-0. 21, R. 2 —Certification — Joint 

decree-holders—Certified by manager of Hindu 
family. 

A managing member of a joint Hindu family 
can have satisfaction of a decree certified so as 
to bind the other members of the joint family. 
31 All. 156. Dist. ; 34 All. 549, Cons. (Ryves 
and Lyle, JJ.) achhaibar Singh v. Ram 
8arup Baku. 35 All. 380 = 19 1.0. 643 = 

11 A.L.J. 463. 

-0. 21, R. 2—Omission to certify . 

The previsions of O. 21, R. 2 of the C.P.C., 
1909, are not confined to money deorees. 

Any ” decree is provided for. A deoree may 
provided for the payment of money or for any 
kind of relief other than the payment of 
money. But if either money is paid or the 
deoree is otherwise adjusted, then the payment 
or adjustment must be certified. The principle 
of the rule is that the Court executing the 
deoree shall not be troubled with any disputes 
between parties with regard to any payment or 
adjustment unless the same bas been duly 
recorded and certified. If there is a case of 
fraud, then the party defrauded will have his 
right of aotioo. ( Macleod, C.J. and Shah, J.l 
Gharry v. Gowrya. 46 Bom. 226 = 

23 Bom. L.R. 931 = 64 I.C. 490 = 

1922 Bom. 880. 

-0. 21 , R, 2 — Certification—Mere state¬ 
ment in execution application is not. 

A mere stacement in an execution application 
that payments towards the decree have been 
made out of Court, oannot- be treated as an 
application for certification. (Walmsley, J.) 
Dwabika Nath Paul v. Bepin Rishi, 

64 I.C. 32= 1922 Cal. 200. 

-O- 21, R. 2— Certification— Part pay¬ 
ment. 

A deoree-holder may oertify part payments 
towards a money deoree in an application for 
execution. (Chatterjee and Suhrawardy, JJ.) 
Madan Mohan Banikya v. Haru Lal 
KANDU. 26 G.W.N. B34 = 04 I.C. 72 = 

35 O.L.J. 566. 

0* 21, R, 2, 01 .(8)— Certification — Re¬ 
cording of payment.' 


C P. CODE (Y of 1908), 0. 21, R. 2— Certifi¬ 
cation and omission to certify. 

It is sufficient if the payment or adjustment 
1 is either certified or reoorded. ( Mookerjee and 
Beachcroft. JJ.) Tarak Nath SARKAR v, 
NATABARMandal. 30 1.0. 45 = 21 O.L.J. 862. 

■—0. 21, R. 2 —Omission to certify pay¬ 
ment of decree amount out of Court—Attempt to 
execute decree—Payment of amount over again. 

A judgment-debtor is entitled to reoover 
amounts paid by him oat of Court when as a 
oonsequenoe of non-oertifying of suoh payment 
he has had to pay the same over again, (Chitty 
and Chatterjee, JJ.) 8HYAMA Charan v. 
Chaitanya Charan. • 11 I.C. 1. 

-0. 21, R. 2 —Omission to certify — 

! Execution—Transfer of decree—Damages. 

A decree-holder not certifying an adjustment 
and again realising the money in execution of 
deoree is liable in a suit in damages for repay- 
. ment of the amount realised. The cause of 
1 actioa is either the breaoh of a promise or the 
breach of a statutory duty to certify. If however 
the decree-holder transfers the decree after such 
adjustment and the assignee exeoutes the decree 
he is not liable to repay the dooretal amount 
realised in exeoution of deoree even though he 
has knowledge of the adjustment, for there is no 
privity of contract between the parties. The 
assignees’ knowledge of the adjustment does 
not prevent his exeoution if there was no certifi¬ 
cate of adjustment. 15 Mad. 902 ; 30 Mad. 545 ; 
21 Bom. 463;; 20 All, 254; 20 Mad. 369; 12 0.LJ. 
312, Rel. (Abdur Rahim, Oldfield and Seshagiri 
Aiyar, JJ.) KRISHNA AIYAR y.SAVURIMUTHU 
PlLLAI. 36 M L.J 876 = 50 1.0.584 = 

9 L.W. 443 = (1919) M.W.N. 248 = 

42 Mad. 338. 


“ ' 0. 21, R. 2—Omission to certify — Pay¬ 

ment out of Court — Damages—Limitation. 

Tho judgment-debtor can sue the decree-hold¬ 
er for damages for omission to oertify or credit 
the amount received out of Court for the deoree. 
9uoh a suit is one for breaoh on the implied 
promise to certify payment to the Court and to 
make it effectual in exeoution. Such a suit is 
governed by Art. 115 and not by Art. 120. The 
filiDg of the exeoution petition itself gives a 
cause of action though no money might have 

been realised and successive applications consti¬ 
tute fresh breaohes. (Phillips and Krishnan 

JJ > Gopal.aswami Naick u. Nammalwar 
Naick. (1919) M.W.N. 3 = 48 I.C. 810 = 

36JM.L J. 175. 


2t * 2 —Certification — Money 

payable under decree. 

. Mon0 y realised by a usufruotuary mortgagee 
in possession of land according to the terms of 
a deoree is not money payable under the deoree 

2 ' The Payments need not be certi¬ 
fied to Court. (Abdur Rahim and Spencer, JJ.I 
ViAJJALA \ ELLA REDDI v. MUHAMMAD ALI. 

38 I.C. 673 = 39 Mad. 1020; 

1°’ R * 2 —Certfication—Filing of 
C^ t cat€ — Where filed—Filing in wrong 
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a. P. CODE (Y of 1008). 0. 21, R. 2—Certifi¬ 
cation and omiision to certify. 

Under 0. 2, R. 2, C.P.C. a certificate of pay¬ 
ment or adjustment should be filed in the 
Court wbioh has to execute the decree, that is 
the Court whiob passed the deoree and not the 
Appellate Court before whioh an appeal is pend¬ 
ing, 13 I.C, 63. Dies. from. The filing of a com¬ 
promise petition under 0. 23, R. 3. C.P.C- 
oannot be treated as the filing of the certificate 
ot satisfaction under 0. 21, R. 2, C.P.O. The 
filing of a certificate of satisfaction in the wrong 
Court and obtaining an order '* reoorded” from 
that Court cannot be treated as legally 
valid. (8 pencsr and Sadasiva Aiyar , JJ.) 

Vakiyid Puthan Veekitilkelu Nair V. 
Meenakshi. 25 M.L.J. 886 = 21 I.C. 689 = 

14 M.L.T. 874 

-0.21, R. 2— Certification admission' 

by decree-holder—Execution of decree—Power 
of Court. • 

Where a deoree is admitted by the decree- 
holder to be satisfied it ceases to exist as a 
deoree capable of exeoution. The very found¬ 
ation of the powers of a Court to exeoute a 
decree, namely, the existence of a deoree 
oapable of exeoution having disappeared the 
oourt’s powers in exeoution also oease an 3 the 
confirmation of the sale, which is a proceeding 
in exeoution, should not be ordered. 35 Bom. 
516 ; 10 All. 332, Ref. ( Kotval . A. J. C.) NlL- 
KANTH V. YEBHWANT. 18 N.L R 184 = 

68 1.0. 381 = 1922 Nag. 248. 

—-0. 21, R. 2—Certification—Applica¬ 

tion for—Dismissal appeal. 

An order dismissing an application for certi¬ 
fying payments out of oourt is ot the nature of 
a deoree and as suoh is appealable. ( Jwala 
Prasad and Bucknill, JJ.) Jadunandan 

BINQH V. 0HEONANDAN PRASAD. 

3 PL.T. 487= (1922) Pat. 200 = 

1 P. 614 = 68 I.C. 648= 1922 P. 276. 

— 0. 21, R. 2— Omission to certify — 
Procedure. 

There is no time prescribed for a deoree- 
holder to certify any adjustment out of Oourt. 
It is his duty to state in bis exeoution petition 
under 0. 21, R. 11 (e) any suoh adjustment or 
payment. The judgment-debtor might also 
under 0. 21, R. 2 (2) inform the Court ot it. 
Unless it is brought to the notice ot the Court 
within the prescribed time it cannot be reoog- 
nised by the Executing Oourt and the deoree- 
holder oan exeoute the deoree &9 if no payment 
out of Court has been made. {Jioala Prasad 
and Adami, JJ.) Radba Kant Lad v. 
PARBATI KUER. 6 P.L.J. 337 = 

63 I.C. 83B = 2 Pat. L.T. 768. 

-0. 21, R. 2—Omission to certify — 

Remedy of judgment-debtor. 

Omission on the part of the decree-holder to 
oertify the adjustment of the deoree does not 
amount to fraud so as to gave the judgment- 
debtor a right to relief by suit or otherwise. 
0. 21, R. 2 (3) is imperative that a Court 
executing a deoree is absolutely prohibited from 


0, P. CODE (V of 1908), 0 . 21, R. 2-Consent 
decree. 

entertaining direotly or indirectly an uncertified 
adjustment of the deoree. ( Atkinson and 
Adami. JJ.) Imamuddin Khan v. Bindu- 
basini Prasad. 8 Pat. L.J. 70 = 

88 1.0. 890 = 1 Pat. L.T. 149. 

- 0. 21, R. 2— Certification — Notice to 

judgment-debtor — Certificate of payments— 
Time for. 

It is not neoessary for a decree-holder to 
issue a notice to the judgment-debtor before 
certifying payment. The decree-holder can 
certify payment in his execution application 
and he can certify at any time. (Alullick and 
Jwala Prasad, JJ.) Ida hi Bux v. Nawab 
Ladd. 4 Pat. L.J. 159 = 

50 I.C. 364 = 1919 Pat. 260. 

-0. 21, R. 2—Certification—Failure 

to certify satisfaction of decree—Execution and 
realisation of decree—Remedy of judgment 
debtor. 

Under O. 21, R. 2, where a deoree has been 
satisfied the deoree-holder shall oertify the pay¬ 
ment to the oourt whose duty it is to exeoute 
the decree and the court shall reoord the same 
accordingly. ( Maung Kin, J.) MAUNG MYO 
v. Maung Kha. l Bur. L.J. 207 = 

11 L B.R. 429 = 70 1.0. 118 = 1923 Rang. 86. 

Consent Decree. 

- 0. 21, R. 2— Consent decree — Payment 

to third party under terms of—If within mis¬ 
chief of section. 

The words of 0. 21, R. 2 are very general and 
there is nothing in them to limit the payment 
to the deoree-holder only—Where a oompromise 
deoree direoted the payment of money to a third 
party and the payment wa9 not certified to oourt 
the same cannot be relied upon in exeoution. 
[Ryvts and Ookul Prasad, JJ.) Mahadeo 
Prasad v. Hamidan. 48 A. 304= 

21 A. L.J, 97 = L.R. 4 A 117 = 
71 I.C. 437 = 1923 All. 271 (1). 

-0. 21, R. 2—Consent decree—Perfor¬ 
mance of conditions—Remedy . 

Where aoonsent deoree has been passed, the 
only remedy of a party who baa fulfilled his 
own part of the oontraot for non-performance 
of its terms by the other party is to apply for 
execution of the decree. It is not open to the 
party to apply under 0. 21, R. 2, 0. P. Code 
staling that he has performed the conditions. 
IMookerjee and Deachcroft, JJ.) Ligraj 
Patjosi v. Mahadeb Ram. 

83 I.C. 882 = 30 C.L.J. 118. 

-0. 21, R. 2 (2) — Consent decree — 

Record of adjustment—Execution of decree — 
Judgment-debtor pleading satisfaction applica¬ 
tion out of time—Order striking of the execution 
application by consent of decree-holder—Consent 
by mistake—Effeot of. 

On an application by a decree holder-for exe¬ 
cution, though the judgment-bebtor filed a 
petition after expiry of time prescribed iu 0. 21, 
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0. P. CODE (Y of 1908), 0. 91, R. 2—Decree 
for possession. 

U 2 for pleading complete satisfaction by 
payment oat of Court, the execution application 
waa dismissed on 12-11-1909 by consent of the 
deoree-holder and when the deoree-holder again 
applied fct execution on 15-7-1914 after 
allowing an intervening application to be 
dismissed, the judgment-debtor objeoted that 
the present application was barred by reason of 
the Court’s order of 12-11-1909. The deoree- 
holder contended that his consent for dismissal 
having been given under mistake and as the 
defendant’s petition was barred the said order 
was a nullity. Held, (1) the order of Court of 
12-11-1909 was a reoord of an adjustment 
csrtified to court recognisable under O. 21, 
R. 2 (2). (2) The mistake of the deoree-holber in 
giving consent did not vitiate the order, his 
remedy being by way of review. (3) Though 
the defendant’s petition setting forth the ad¬ 
justment was out of time, the order was not a 
nullity and the course open to the deoree-holder 
was to have appealed against the order and as 
this was not done the deoree beoame final. 
{Parlett, J.) MAUNG PO MAYAING v, 
Paganiappa. 83 1.0. 389 = 10 Bur. L.T. 80. 

Decree for PoBBCBfelon. 

--O. 21, R. 2 —Decree for possesion— 

Application to complex decrees. 

O. Q1,R. 2 applies to oomplex decrees in wbioh 
immoveable property is ordered to be delivered. 
25 M.L J. 586, Dies. ISadasiva Iyer and 
Napier . JJ.) Sethu Ram 8ahib v. Chotta 
Rajah 8ahib. 40 I.C. 820 = 

(1917) M.W.N. 327. 

- O. 21, R. 2 (1 )—Decree for possession — 

Uncertified payment—Satisfaction of a decree 
— Scope explained — Distinction between the 
Old and New Code. 

An uncertified payment of money in satis¬ 
faction of a deoree for delivery of immoveable 
property o.annot be recognised under O. 21, 
R. 2, 01. <!) as it applies to decrees of all kiDds 
under which money is payable and the distinc¬ 
tion in the Old Code between deorees for mere 
payment of money and other deorees having 
been done away with by the present Code. 
(T Valli3 and Ayling, JJ.) ABDUL Latiff 
SAHIB v. BATHULA BIHI AMMAL. 

11914) M.W.N. 316 = 23 I.C. 530 = 

13 M.L.T. 338. 

- O. 21, R. 2— Decree] for possession — 

Satisfaction. 

O. 21, R. 2 does not prohibit an enquiry by 
the exeouting Court whether a deoree for 
possession of lands has bpen satisfied. <Sada- 
siva Aiyar and Spencer, JJ.) KELU Nair v. 
MEENAKSHI. 23 M L.J. 386 = 

21 I.C. 639 = 14 M.L.T. 374. 

Discharge by Operation of Las. 

- O, 21, R. 2—Discharge bp operation of 

law. 

Where a mortgage deoree was obtained against 
two persons and in execution of another deoree 


0 P. CODE (Y of 1908), O. 21. R. 2—Effect of 
certificate. 

against one of them, the property was put up 
for sale and the mortgage deoree-holder applied 
that half the money due under his deoree was a 
oharge on the property and himself purohased 
the property, his deoree waB held to have been 
satisfied to the extent of one half. 20 All. 23 ; 
28 All. 593, Dist. {Rafique and Piggott, JJ.) 
Baeavant Singh v. Chet Singh. 

23 I.C. 848. 

Effect of Certificate. 

—-——O. 21, R. 2—Effect of Certificate- 
Objection by judgment-debtor that the certificate 
as to payment was wrong. 

A judgment-debtor challenging the oorreot- 
nesa of a certificate for the money realised by 
the oreditor from one of the judgment-debtors, 
must prove that it was wrong. {Griffin, J.j 
SALTANT JAHAN V. JASWANT SINGH, 

12 1,0, 880. 

--O. 21, R. 2 —Effect of certificate — 

Re-opening of —Bona fides — Onus—Duty of Court 
to inquire. 

When a deoree held by a judgment-debtor is 
attached by his deoree-holder oreditor and the 
former applies for entering up satisfaction of 
such deoree and suoh application is opposed by 
the attaching oreditor on the ground that it is 
oollusive and fraudulent, the onus lies on him 
to prove the fraud and not on the judgment- 
debtor to prove the bona fides of the certificate. 
It a Court is seized of an application to enter 
up eatisfaotion of a decree it must make an 
enquiry and see whether the deoree has been 
satisfied- The application should not be allowed 
to be withdrawn (Seshagiri Iyer, J.) PATHAB 
v Rangaswami Reddiar. 

31 1.0. 411 = 33 M.L.J, 252. 

-0. 21, R. 2—Effect of certificate — 

Satisfaction of decree — Procedure—Limitation 
—Notice to judgment-debtor. 

O. 21, R. 2 of the C. P. Codo does not con¬ 
template an inquiry being made into the truth 
of the statements made by the decree-holder 
where he oomes to Court to oartify a payment 
and the judgment-debtor has no locus standi to 
question the right of the deoree-holder to certify 
satisfaction. No particular time is fixed during 
whioh the deoree-holder in bound to give this 
information to the Court. When tha deoree- 
holder oomea and informs the Court that oertain 
payments have been made all that the Court 
has to do is to make a note of the statements 
made by the deoree-holder and no notioe need 
issue to the judgment-debtor even if the decree- 
holder asks tb:3 tc be done. Certificates of 
satisfaction are not conclusive in any way and 
the judgmeDt-debtor is entitled to show either 
that no suoh payments were iu reality made 
and they do not operate to extend the period of 
limitation for execution of the deoree. 

(Lindsay, JC.) Haidar Mibza v. KAILASH 
Nabain Dab. 5 O.L.J. 482= 

17 1.0.177 = 21 0.0. 161. 
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0. P. CODE (V of 1008), 0.81, R. 8—Enquiry, j 

Enquiry. 

-0. 21, R. 2— Enquiry — Recording 

satisfaction. 

Id recording an adjustment out of Court, the 
Court must enquire, it there has been m fact an 
adjustment anu secondly it there is anything 
still due to the decree-holder. (Piggoit and 
Walsh, jj.) Muhammad Kazim v. kukia 
Begum. 41 All. 443 = f>o I.c. e&= 

II A.L.i. 677. 

-0. 21, R. 2—Enquiry—Certification oy 

decree-holder. ' 

| 

A payment out of Court oan be certified by 
the deoree-holder at any time. Where the 
deoree-holder certifies a payment and the 
judgment-debtor denies such payment, the 
Court should take evidence on the point and 
then oome to a oonolueion one way or the 
other. (Macleod, C.3. and Heaton, 3.) PAN- 
DURANG BALKRISHNA V. JaGYA BHAU. 

46 Bom. 91 = 59 1.0. 399 = 

22 Bom. L.R. 1120. 

*-0. 21, R. 2 (2),S. HI— Enquiry—Dis¬ 

missal of application for certification-C.P.C. t 
0. 9, R. 9 if can be applied. 

0. 9, R. 9 does not apply to an application 
under O. 21, R, 2 (2) and no appeal lies from 
an order dismissing an application tor revival ol 
a petition under O. 21, R. 2 (2) whioh was dis¬ 
missed (or default. 8. 141 does not make 
O. 9, R. 9 applicable to 0. 21, R. 2 (2). , 
( Sanderson, 0.3. and Richardson, J.) HANSES- i 
WABI DASI V. RADH1KA PRASAD. 63 1.0. 835 

-0. 21, R. 2— Enquiry—Admission of 

payment—Proof of payment—Proof of payment 
by judgment-debtor not necessary—Certificate — 
Form of. 

When a deoree-holder admits payment of 
a sum of money towards satisfaction ot the 
deoree, the Court is bound to recognise the faot 
ol payment and oannotoall upon the judgment- 
debtor for proof of payment. In the absence of 
a reasonable explanation, the deoree holder 
oannot be allowed to retract the admission. 
There is no particular form prescribed, in 
whioh a deoree-holder must certify bis payment 
to the Court. {Wtlberforce, J.) Gamen Shah 
D. JHANGI RAM. 84 1.0.297 = 

68 P L.R. 1919. 

-0. 21, R. 2 (2)— Enquiry— Mode of. 

The Court should enquire into the petition for 
recording an adjustment of a deoree, where the 
parties do not agree in some questions of faot. 
The phrase 14 show oause ” in para. 2,0.21, 
R. 2 means to allege oause aDd prove it and 
not only to allege oause. (Sodastva Aiyar , and 
Moore , JJ.) Davud Rowther v. farama- 
SWAUI P1LLAI. as 1,0. 70=81 M.L.J, 207. 

——0. 21, R, 2 —Enquiry—Court's duty 
to enquire into the correctness. 

* Vol, II—21 


C. P. CODE (V of 1908), 0. 21, R. 2 —Form of 
Certificate. 

The rule should bo oonstrued as not to defeat 
justioe. The Court’s duty is to enquire into 
the oorreotnees of the statement of the deoree- 
holder Bna the exaot amouut sought to be cer¬ 
tified against the judgment-debtor. No parti¬ 
cular words are essential for oertifymg a pay¬ 
ment or adjustment to the Court. ( Seshagiri 
Aiyar and Kumaraswami Sastri, 33 ) LODD 
GOVINDA DOSS V. RAJAH OF KARVET- 
NAGAR. 30 I.C. 357 = 29 M.L J. 219. 

- 0. 21, R. 2 —Enquiry— Scope of — Ad¬ 
justment of decree—Meaning of — Transaction. 

An adjustment of a decree is a transaction 
which extinguishes the decree as such in whole, 
or in part and results in a satisfaction of the 
whole or a portico of the decree in reepeot of 
the particular relief or reliefs granted by the 
deotee. A transaction by wbioh the parties 
i agree to vary the mode by which the reliefs 
> granted by the deoree are to be realised in exe¬ 
cution in that euit, or the time when the decree 
1 beoomes executable, is not an adjustment of the 
decree but is a transaction whioh attempts to 
vary the terms of the deoree, leaving the alter¬ 
ed terms to stand in place ol the terms cf the 
deoree so as to constitute a now executable 
deoree. Enquiries in a suit or in exeoution 
proceedings should be oorifioed to matters, the 
decision with reference to which oould be taken 
advantage of, by parties to the proceedings in 
j the suit or execution itself. (Sadasiva Aiyar 
and Napier, JJ ) LODD GOVINDA DOSS t>, 
RAMDASS VlSBONDASS. 17 H L T 222 = 

28 1.0. 376 = (1919) M.W.N, 228. 

Form of Certificate. 

-0. 21, Rr. 2 and 8 —Form of certifi¬ 
cate—Payment inserted in execution applica¬ 
tion—Whether amounts to. 

0. 21, R. 2 of the C.P 0. points to a definite 
proceeding with a petition, on the part of the 
deoree-holder and a formal aot by the Court. 
The wordiog of the rule signifies that a deoree- 
holder shall oome forward and in some special 
spesoh or writing, certify payment ; so that p 
mere insertion of the payment in execution 
application at an unusual plaoe is not a proper 
certificate of payment. (Kncx, J,) GOKUD 
OHAND v. BHIKA. 

23 I.C. 783 = 12 A LJ. 387. 

-0, 21, R. 2 (1)— Form of Certificate. 

0. 21, R. 2 (1), C.P. Code, deals with a oase 
where the deoree-holder seeks to certify a pay¬ 
ment made to him out of Court by the judg¬ 
ment-debtor. The application need not be 
dietinot frtm an application for exeoution of 
deoree. ( Mookerjee and Panion, JJ.) BALEY 
MAHAMMA SABI V. AIJANMAL. 

85 O.L J. 71 = 26 O W N. 829- 
68 1.0. 780=1922 Cal. 30. 

-—0. 21, R. 2—Form of certificate — 

Formal order by Court, 

A deoree-holder may apply to oertify payment 
on his application for execution of the deoree 
and when each application is aoted upon by 
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0. P. CODE (Y of 1908), 0 21, R. 2—Fotm of 
Certificate. 

the Court, no formal recording of the certifica¬ 
tion is neoessary. (Woodroffe and Newbould. 
JJ.) ESUFF ZUNAN SABKaR v 8ANCHIA 
LAL NAHATA. 43 Cal. 207 = 

20 C.W.N. 272 = 34 I C. 606 = 

23 0 L J. 390. 

- O. 21, R. 2 (3)— Form of certificate— 

Limitaiion. 

There is no definition of what certifying or 
recording is. The practice is that the decree- 
holder certifies the part-payments iQ his 
application for execution and thereupon, the 
Court haviDg recorded the whole of the petition, 
direote execution to issue for the balance. 
There is no period of limitation fired within 
which the deoree-holder must certify. (Fletcher 
and Richardson, JJ.) LAKHI Narain Gan- 
GULI V. FELAMANI DASI. 

27 I.C. 11 = 20 G.L.J. 131. 

- O. 21, R. 2 —Form of certificate — 

Appeal by judgment-debtor and stay of execu¬ 
tion—Withdrawal of appeal and acquiescence by 
decree-holder if sufficient compliance with the 
section. 

Where a judgment-debtor made an applica¬ 
tion to the Court of appeal for stay of execu¬ 
tion in the lower Court and also made another 
application, stating that the case had been 
adjusted and asking for leave to withdraw the 
appeal and the deoree-holder waived bis right 
to costs. Held that the oonduct of the judgment- 
debtor was a sufficient compliance with the 
requirements of O. 21, R. 2, (Mookerjee and 
Carnduff, JJ.) BUiOOGORAIN t>. JAINURAT 

KOER. 16 C.W.N. 923 = 13 I.C. 63 = 

16 G.L.J. 174. 


_O. 21, R. 2 —Form of certificate — 

Satisfaction—Part admission by decree-holder 
—Effect of. 

There being no particular form under O. 21, 
R. 2 in which a deoree-holder must oertify 
payment to Court, a mere admission by him 
ot part satisfaction and its reoord by Court is 
legally sufficient. ( Wilberforce , J.) Gamen 

Bhah v. Jhangi Ram. 

54 I.C. 257 = 83 P.L R. 1919. 

—-0. 21, R. 2— Form of certificate 


Mere mention of payment in execution ap¬ 
plication is certifying within R. 2. Absenoe 
of recording satisfaction will not prevent Court 
from recognising the payment. (Sadasiva 
Aiyar and Napier, JJ.) THIMMA REDDI o. 
8 UBBA REDDIAB. 49 I G. 141 => 

fl918)'.M W.N. 507. 


-—O. 21, R. 2 —Form of certificate—Pay¬ 
ment not recorded. 

A Court exeonting a decree oan t*ko evidenoe 
for oonsideriDg whether the decree-holder has 
oertified satisfaction of tbe decree. O. 2!, R. 2, 
01. (2) of the O.P. Code enables a Court to 
recognise a payment or adjustment whioh has 
been oertified bnt not reoorded- (Dos, J,) Rah 
PBOBAD ROT v. KIBIT ROT. 02 1.0. 764. 1 


C. P. CODE (Y of 1908), O. 21, R. 2-Fraud. 

-O. 21, R. 2 —Form of certification — 

Casual reference in pleadings. 

For a proper satisfaction UDder 0. 21. R. 2 of 
the C.P Code, the adjustment should be noti¬ 
fied to the Court, whose duty it is, to exeoute the 
deoree in a form whioh will oome before it in 
its execution work. A casual reference to suoh 
an adjustment in a plaint or other oivil proceed¬ 
ing i9 not sufficient. (Fawcett, J. C. and Ray¬ 
mond. J.C.) Mahomed khan v. Nonumal. 

52 I C. 901 = 13 S.L.R. 130. 


Fraud. 


-0. 21, Rr. 2 and 11 (e) — Fraud— Un¬ 
certified payment—Adjustment — Stated as non¬ 
existing—Duty of executing Court. 

The Court aotiDg UDder 8. 47 would not 
allow exeoution of a deoree where the deoree- 
holder is fraudulently denying satisfaction of 
the decree, made out of Court. (Scott, C J. and 
Hayward , J.) HaNSA GODHAJI v. BHAWA 
JOGaJI. 40 Bom. 333 = 83 I.C. 232 = 

18 Bom. L R. 22. 


- O 21, R. 2 — Fraud—Admission of 

decree holder —Right of sons of decree■ holder. 

The sons of a deoree-holder cannot exeoute a 
decree after his death, if he had, during his life¬ 
time exempted the judgment-debtor from all 
liability, though he has not oertified the adjust¬ 
ment to the Court. (Brett and Sharfuddin, 

JJ.) Bahab ali Biswas v. Shibhib Kumab 
Bose Roy. 14 i.o. 874= 

16 C.W.N. 931. 

-0. 21, R. 2 — Fraud—Limitation Act, 

Art. 174 —Uncertified adjustment—Effect of. 

In oases where fraud is alleged, the judgment- 
debtor must so inform the Court and protect 
himself, but he cannot be allowed to evade the 
provisions of Art. 174 of the Aot and obtain a 
deoision not properly ooming under 8. 47. The 
judgment-debtor has bis remedy by a suit 
properly framed. (Caspersz and Chatterjee, JJ.) 
KUTUBULBAH SARKAR v. DURGA CHABAN 

RUDBa. 13 I.C. 424=16 O W N. 396. 


-0. 21, R. 2 — Fraud — Fraudulent 

arrangement between detree-holder and judg¬ 
ment-debtor—If should be certified. 

An arrangement between the deoree-holder 
and the judgment-debtor, by whioh certain 
properties instead of being sold out of Court 
are brought to be sold in execution on aooount 
of oollusive default on the part of the judgment- 
debtor, is an adjustment of the deoree and 
must be oertified under O. 21, R. 2 whioh 
applies even when the deoree-holder is guilty of 
fraud. (Coxeand Chatterjee, J J,) 8HAM LAL 

Chattbrjee v. Hazarimal Babu. 

13 I.C. 326 = 18 C.L.J. 451. 


——° 21, R. 2. and 8. 47— Fraud—Un¬ 
certified payment—Effect of—Fraud of decree- 
holder, if can be gone into in execution. 

An exeouting Court will not take notice of a 
payment or adjustment which has not been 
oertified under O. 21, R. 9 . I n auoh a oase the 
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C. P. CODE (Y of 1908), 0. 21. R. 2-Fraud. 

question of fraud on the part of the decree- 
holder oannot be gone into. 12 O.W.N. 
485. Expl. ; 4 I.C. 402 ; 7 I.C. 626, 

Foil. (Mookerjse and Carnduff, JJ.) BlROO 
GOBAIN v. JaINURAT KOER. 16 C.W.N. 923 = 

IS 1.0. 63 = 16 OLJ. 174. 

- 0. 21, R. 2—Fraud—Satisfaction— 

Not certified. 

Failure to certify the satisfaction of a deoree 
out of Coart is a fraud upon the Court. Sub¬ 
sequent purohase of the judgment-debtor’s 
property in the execution of the same deoree 
is vitiated by fraud and is a nullity. < Lindsay, 
J.C.) Ghasi Ram v. Dalel Singh. 

45 I.C. 222 = 5 0 L.J. 92. 

- 0. 21, R. 2 — Fraud — Payment not 

certified—Judgment-debtor committing fraud. 

Even where a judgment-debtor has been 
guilty of fraud, the exeouting Court will 
refuse to reoognize the payment or adjustment, 
if it is Dot oertified as required by R. 2. 
(Kincaid, J. 0. and Kennedy. A.J.C.) 80JHRO 
u, CHANGOMAIi 63 I.C. 238 = 15 S.L.R 77. 

Limitation. 

- 0. 21, R. 2 — Saving of limitation — 

Uncertified payment—Not effective to save limi¬ 
tation. 

An uncertified payment under a decree can¬ 
not be reoogniaed for any purpose and certainly 
not for the purpose of saving of limitation for 
execution of the deoree. (Chamier, J.) AMIR 

Singh v. Chhattar qingh. 

29 I.C. 274*» 13 A.L.J. 666. 

- 0.21, R. 2— Saving of limitation- 

uncertified payment, whether can save limita¬ 
tion. 

An uncertified payment or adjustment can¬ 
not prolong the period of limitation for apply¬ 
ing for exeoution under the Limitation Aot, nor 
oan the deoree-holder oertify payments after the 
deoree has been barred ; a mere mention of pay¬ 
ment in tbe execution application does not 
amount to a oertifioate 21 Bom. 122, Diet. 
(Piggott, J.) BHAJAN LALL v. CHEDA LALL. 

24 I.C. 215 = 12 A.L.J. 825. 

- 0 21, R. 2 —Saving of limitation— 

■ Uncertified payment. 

An uncertified payment, though it cannot be 
reoognised as a payment by tbe exeouting Court 
is available to the deoree-bolder for meeting the 
plea of limitation. (Griffin and Chamier, JJ.) 
BADBI NABAYAN V. KUNJ BEHABI LaL. 

35 All. 176 = 18 1.0. 731 = 11 A.L J. 224. 

•- 0. 21, R. 2 —Limitation. 

The part-payments and the oertifioation 
mast however take place before the application 
lor exeontion is barred by limitation. 
Although the deoree-holder may either apply 
to oertify payments before the exeoution or 
may do so in his application for exeoution, the 
provisions of seotion 20 of the Limitation Act 


C. P. CODE (Y of 1908), 0. 21, R. 2-Llraito- 

tion. 

are io no way affected. (N. R> Chatterjee and 
Suhrawardy, J.) Madan MOHAN Banikya 
v. Habu Lal KUNDU. 26 C.W N 33*= 

64 I.C. 72 = 36 C L J 866. 

- 0. 21, R. 2 —Limitation—Satisfaction 

of decree—Record of satisfaction—Application 
by decree-holder. 

Art. 174 applies only to a case under O. 21, 
R. 2 (2), namely, where judgmeot-debfcor teaks 
to inform tbe oourt of a payment alleged to 
have been made by him out of oourt to deoeee- 
hclder. In euoh oase, the period is 90 days 
but ihts period does not govern ao applioatirn 
by deoree-holder himself I Mookerjee and 
Panion. JJ.) BALEY MAHAMMAD HAHI v. 
AIJANMAL. 26 O.W.N. 829 = 

33 C.L.J. 71 = 68 1C. 780 = 1922 Cal. BO. 

-- 0. 21, R. 2—Limitation —Time for 

certification. 

Certification of payment by a deoree-holder 
may be made at any time. But he oannot 
oertify after 3 years and olaim to save the 
decree from the bar of limitation. (Fletcher 
and Shamsul Huda, J J.) BHAOO Bala Rtty 
V. JOGESH CHANDRA. 50 1.0 . 242 = 

23 C.W.N. 820. 

- — 0. 21, R. 2 —Saving of limitation— 

Uncertified payment 

An uooertified payment cannot operate to 
extend the period of limitation for an aoplioa- 
tion for execution. ( Mookerjee and Walmsley, 
JJ > bireswab-Mookerjee v. AMBIKA 
Charan Bhattachabjee. 42 I G. 472-= 

45 Cal. 680. 

- 0. 21, R. 2— Saving of limitation— 

Acknowledgment of liability—Payment of 

interest. 

Tbe rule does not stand in the way of pay¬ 
ment of a sum by the judgment-debtor to the 
deoree-bolder by way of interest on the judg¬ 
ment debt operating to save limitation, when 
that payment though not oertified separately, 
but was notified to the exeoutiDg Court by a 
subsequent application of the deoree-bolder for 
exeoution and was aoted upon by that Oourt. 
(Woodroffe and Newbould, JJ.) BSUFF- 
ZBMAN SARKAR V. SANOHIA LAL NAHATA. 

43 Cal. 207 = 20 C.W.N 272— 
34 I C. 606 = 23 O.L J. 390. 

-0.21. R. 2 —Limitation—Application, 

by decree-holder— No recital as to alleged 
adjustment—Effect — Limitation. 

An exeoution application by the decxee- 
holder whioh did not reoite tbe terms of an 
alleged adjustment oannot be an applioation 
as contemplated by 0. 21, R. 2 (2), when the 
appl'Oition did not otherwise, embody an 
acknowledgment of the right of the judgment- 
debtor to apply to the C->urt to have the 
adjustment reoorded as oertified. (Mookerjee 
and Beaohcroft, JJ.) JOGBNDBA Nath 8ab- 
kab v. Peobhat Nath Chatterjee. 

211.0. 926 = 19 C.L.J, 128. 
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0. P. CODE (Y of 19081. 0. 21. R. 2-Llmita- 

tion. 

- 0. 21. R. 2 — Saving of limitation— 

Form of certificate. 

Pec Ayling, J.—Nothing is prescribed in 
O. 21, R 2 as to the time within whioh or the 
mauner in which the deoreeholrfer mast certify 
payment. A 6tatemeDt by the deoree-holdec 
in bis application for execution, of the faot of 
his having received a portion of the decree 
amount, within 3 yearn of the application oan 
be accepted as a certificate of payment under 
O. 21, R. 2, 01. (1) of the 0. P. Code so as to 
save limitation under S. 20 of the Limitation 
Aot. 39 Mad. 923 ; Poll. Per Kumaraswami 
Sastn,3. — An uaoerufied payment of a portion 
oi the decree amount, if made before the expiry 
of the period of limitation is sufficient to save 
the deoree from the bar of limitation. ( Ayling 
and Kumaraswomi Saslri, JJ.i MASILAMANI 
MUDALIAR V. 6ETHUSWAMI AIYAR. 

33 M L J. 219 = 
22 M L.T. 119 = 41 I C. 701 = 

(1917* M W.N. 902 = 41 Mad. 291. 

% 

- 0. 21, R. 2 —Limitation —Certifica¬ 
tion. 

It is open to a deoree holder to certify satis¬ 
faction of a deoree at any time. A transferee 
from the decree-holder is not preoluded from 
r^oei7ing payment lrom the judgment-debtor, 
due under the decree by the mere fact that he 
had not paid some portion of the ooDsideration 
to hie transferor. (Sunday a Aiyar and Sadasiva 
Aiyar, JJ.) DHABANI MDDAlId. MEBNAMBA 
Bai. 17 I.C. 617 = 12 M.L.T. 992. 

-— 0 21, R. 2— Limitation— Adjustment 

out of Court — Subsequent application for execu¬ 
tion—Failure lu certify. 

In a subsequent application for execution, the 
judgment-deotor pleaded complete satisfaction 
out of Court three yeatB before and applied for 
its being reoorded. Held, that the deoree- 
holder oannot be compelled to certify it a6 the 
application was not within 90 days. (1918) 
M.W.N. 507, Ref. <Sundara Aiyar and 
Ayling , JJ.) ALATHOOR BaDRUDDIN v. 
GUIiAM MOHIOEEN. 10 M.L T. 896 = 

(1911; 2 M.W.N. 478 = 12 I 0. 562 = 
24 M.L.J. 541 = 86 Mad. 357. 

- O. 21, R. 2 — Saving of limitation — 

Acknowledgment of liability—Uncertified pay¬ 
ment. 

The uncertified or unrecorded payment as 
required by O. 21 R. 2, cannot be reoogmsed by 
a Court executing a aeoree even for limitation 
purposes. \Piggott, J.C. and Lindsay, A.J.C.) 
BAM 8 ARUP V. JAGANNATH PRASAD. 

15 l.C. 823 = 15 0 0. 234. 

-0. 21, R. 2—Limitation—Payment 

out of Court — Creditors mentioning payment in 
application—Effect — Limitation. 

There is no period of time within which 
payments have to be certified by the judgment- 
oreditor. It is sufficient for oertifioation under 
O. 21, R, 2 (1) (or the deoree-holder to mention 


0. P. CODE (Y of 1908), 0. 21, R. 2-Mort- 
gage decree. 

the payments in his application for execution* 
(Pratt J.C., Fawceil and Kemp, A.J.Cs.) 

Kazi bhafi Mahomed v. Choithram. 

52 1 0. 804=13 S,L.R. 37, 

Mortgage Decree. 

-0. 21, R. 2 and 0 34, Rr. 4 and 5 — 

Mortgage decree—Uncertified adjustment—Pre¬ 
liminary and final decree. 

An uncertified adjustment of the preliminary 
deoree in a mortgage suit cannot be plead ;d in 
bar to the execution of the final decree, though 
the adjustment took place m pursuance of an 
arrangement entered into, before the passing of 
the preliminary deoree. 25 C.L.J. 553 ; 
35 M.L.J, 572, Rel. ; 40 Mad. 283, Diet. ( Ayling 
and Krishnan, JJ.) 8AMBASIVA AIYAR v* 
Thirumalai Ramanuja Thathachariar. 

54 1,0. 137 = 37 M.L.J. 396. 

-0. 21, R. 2 and 0. 34, Rr. 2 and 3 — 

Mortgage decree—Private adjustment notified by 
judgment-debtor—Recognition by court. 

O 21, R. 2, C.P.C. applies even to a final 
deoree in a mortgage suit and such a deoree, 
liko any other, is oapable of adjustment. 
Where the judgment debtor has informed the 
oourt, that the decree has been adjusted, the 
oourt must under O. 21, R. 2 (2| issue a notice- 
to the deoree-holder to show cause why the 
adjustment should not be reoorded as certified. 

( Bit'en, J.C. and Balit/ax, A.J.C.) LACHMAN 
SINGH v. MAKDAN SINGH. 68 I C. 443 = 

1923 Nag. 20. 

-0. 21, R, 2 and 0. 34, Rr. 2 and 3— 

Mortgage decree — Payment outside Court — 
Certification. 

Where an application is made in time to 
compel the deoree-holder to certify payment 
made out of Court in satisfaction of the 
mortgage deoree, it is a payment into Court 
within O. 34, Rr. 2 and 6. IMittra, A.J.C.) 
Musammat Baya Bai v. Purushottam. 

27 1.0, 919 = 11 N.L.R. IB. 

-0. 21, R. 2 —Mortgage decree — Pay¬ 
ment out of Court-Deduction of amount in 
passing finil decree. 

The Court to whioh an applioaiiou is made 
for a deoree absolute, is not a Court exeouting 
the deoree and therefore O. 21, R. 2, ol. (3) is 
no bar to the Court reoegnising a payment or 
adjustment made out of Court although such ■ 
payment or adjustment had not beeo satisfied. 
A mortgage decree falls within the operation of 
O. 21, R. 2, and the decree-holder or judgment- 
debtor oan oertify payments made out of Court. 
21 C. W. N. 920, Not foil. ( Jwala Prasad and 
Adami, JJ.) MANGAB BAHU v. BHATOO‘ 
BINGH. fl Pat. L.J, 672 = 87 1 0. 473 = 

1 Pat. L.T. 418^ 

[But see 40 1.0. 848 = 21 G.W.N. 920.] 
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€. P. CODE (Y of 1908), 0. 21, R. 2 -Partition 
Decree. 

Partition Decree. 

.— -0. 21, R. 2—Partition decree—Adjust¬ 
ment by sale of share in sows lands. 

0. 21, R. 2, G. P. 0. applies to partition 
deorees whioh provide lor the payment of money 
as well as (or other relief such as a partition of 
immoveable property and to adjustment with 
regard to euoh property. Such an adjustment 
oannot be reoognised unless oertified or recorded. 

15 M. L. T. 338 ; (1917) M. W. N. 327; 25 
M. L. J. 596, Not foil. ( Oldfield and Seshagiri 
Aiyar, JJ.) Mazumdar Ramkrishna Rao 
Pantolu v. Mazumdar Bad Krishna Rao 
PANTULU. 43 Mad. 476 = 

(1920) M.W.N 261 = 96 l.C. 289 = 

27 M.L.T. 279. 

Payment. i 

-0. 21, R. 2—Parf payments — Certified 

— To be recognised. 

A Court is bound to reoognise the payments 
previously made and Section 20 of the Limita¬ 
tion Aot oomes in to save limitation. (Abdur 
Rahim and Sper.cer, JJ.) RAJAM Aiyar v. 
ANANTARATHNAM AIYAR. 

29 M.L.J. 669=18 M.L.T. 479 = 
31 1.0. 318 = 11916) 1 M W.N. 127. 

-0. 21. R. 2—Payment in hind, 

0. 21, R. 2 does not refer to payments in 
kind, whioh need not therefore be certified to 
the Court but refers only to payments of monoy. 
The rule ehould be striotly oonstrued. ( Benson 
and 8undara Aiyar, JJ.) Krishna Hande 
v. Padmanabha Qande. 

14 M L.T, 233 = (1913' M.W.N. 802 = 
21 1.0. 177 = 23 M.L.J. 442. 

Refund of Money. 

-0. 21, R. 2— Refund of money—Over¬ 
payment by judgment-debtor out of Court- 
Question. whether can be gone into in execution 
prcceedtngs. 

A Court oaunot, in execution proceedings, go 
into the question of payments made by the 
judgmeot-debtor out of Court and allow a 
refund of the same where there is any over¬ 
payment, there being no machinery to that 
efleot in the Code of Civil Proo9duro ; but the 
party may seek such remedy as he has in law, 
to olaim auoh a refund. [Chitty and N.R. 
Chatterjee. JJ.) akhil Chandra Biswas v. 
Mathuria Debya. 11 1.0. 200 

-0 21, R."2 3)— Refund of money — 

Court executing the decree. 

A'.Court other than a Coart executing a 
daoree can reoognise an uncertified payment or 
adjustment of a deoree, and direot a refund of 
the amount in a suit brought for that purpose. 
<iShadi Lai, J.) AMIN LALiv. RAMJI Lal. 

8910. 18 = 12 P.L R. 1917. 

" -0. 21, R, 2— Refund of money— Decree 


C. P. CODE (Y of 1908), 0. 21, R. 2-Tender 
of Money. 

satisfied by one of the Judgment-debtors—Pay¬ 
ment by another Judgment-debtor info court — 
Money drawn out by decree-holder—Liability 
to refund . * 

Where one of the judgment-debtors paid the 
decretal amount to the plaintiff deoree-holder 
and had the payment oertified under the provi¬ 
sions of 0. 21, R. 2, C.P.C. and subsequently 
another judgment-debtor not knowing that the 
deoree-holder’s olaim had been satisfied, paid 
the money into court and it was taken out by 
tho deoree-holder and having subsequently 
discovered that the deoree had previously been 
satisfied by one of his oo-debtors, made an 
application to the executing Court, for a refund 
of the monsy. The lower courts deoided that 
as the matter had been disposed "f, the execu¬ 
ting court had no jurisdiction. Held that the 
executing Court had jurisdiction to entertain 
the application notwithstanding the fact that 
the deoree had in faoc been executed before. 24 
All. 291. foil. {Dawson Miller, C.J. and Jwala 
Prasad, J.) GOPAL RaI o. RAMBH*NJAN RAI. 

1 Pat 330 = 3 Pat L T. 791 = 

4 U P.L R. (Pat ) 17 = 69 I.G 307 = 
(1922) Pat. 93 = 1922 P. 166. 

Right to Apply. 

-—0. 21, Rr. 2 and 93 (6)— Right to apply 

— Attachment of decree ruitkout notice to judg¬ 
ment-debtor—Decree satisfied —Effect. 

Where a deoree is attached without cotioe 
to thesjudgment-deblor, bound by it and the 
latter pays the decree-amount to the deoree- 
holder, he is entitled to have satisfaction 
entered up under R. 2 of 0 21 and it is not 
open to the person who attaohed the deoree 
to question the entering up of satisfaction of 
the decree. (Seshaqiri Aivar, J.) NAGU 
REDDIAR V. VEERAPPA MUDALIAR. 

61 l.C. 819 = 13 L W. 34. 

-0 21, R. 2— Right to apply —Auction- 

purchaser. 

An auction purchaser of property in txeou- 
tiou of a money deoree, has a locus standi to 
apply for entering up satisfaction of a deoree 
afieoting the property wbioh would otherwise 
endanger it. 30 Mad. 537. Foil. ( Seshagiri 
Aitar, J.) MATHARASAPPA CHKTTIAR v. 
Muthu Chettiar. 90 I C 931 = 9 L.W. 896. 

Tender of Money, 

—-0.21, R. 2— Tender of money— Step¬ 

ping of interest. 

A plea of tender so as to disentitle the oppo¬ 
site party to his interest oan be pleaded in 
execution proceeding. Interest oeases to run 
from the date when tender was made, f Ayling 
and 8eshagiri Aiyar, JJ.) BiDUBUKOTA 
PEDDA VEEBANNA t). GONDIMALLA YEE- 

ranna. (1917) M.W.N, 808 = 88 1.0.293= 

8 L.W. 248, 
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C. P. 60DE fY of 1908), 0. 21. R. 2—Uncerti¬ 
fied Payment. 

Uncertified Payment. 

-0. 21. R. 2 —Uncertified adjustment — 

E-aoecutory oral contract—Executing Court can¬ 
not recognise. 

An adjustment -)f a decree oh the basis of an 
oral agreement, set up by the judgment-debtor 
but denied by the decree holder and not yet per¬ 
formed by either party oould not be set up so as 
to bar execution of the decree. The remedy of 
the judgment-debtor was by a suit for speoifio 
performance of the alleged oral agreement. An 
inchoate contraot cannot be pleaded in bar of 
ersoution under O. 21, R. 2 and tbe judgment- 
debtor oannot insist on tbe contract beiog 
completed and then plead it iD bar of execution. 
(Piggott and Walsh, JJ.) Lachmi Das v. 
Baba Kali Kamili Wala Ramanath. 

44 A. 258 = 20 A.L.J, 6S = L.R. 3 A. 61 = 

64 I.C. 990 = 1922 All. 18. 

-O. 21, R. 2 —Uncertified payment — 

Admission of—Proof. 

If the judgment-debtor admits makiDg pay¬ 
ments though uncertified, it is not necessary to 
prove them. Under the circumetances oi tbe 
case, the question of oertifymg payments aid 
not arise and the application for execution was 
in time. ( Banerjee and Wallach, JJ.) QADAM 
80JGB v. Nathu 8INQH. 32 1.0. 362. 

-0. 21, R. 2 —Uncertified payments — 

&§44t of. 

Payment on account of a decree, but not 
ceitified to the Court executing the decree 
cannot be recogDieed by the Court for aoy 
purpose. (Richards, C. J. and Rafi.que. J ) 
CHATTAB BINOH V. AMIR SINGH. 

88 All. 204 = 32 l.C. B90 = 14 A L.J. 132. 

-0. 21, R, 2 — Uncertified payment — 

Proof of, in execution. 

Only those payments oan be proved in execu¬ 
tion of a decree which had been certified under 
O. 21, R. 2, within the prescribed period. 
(Tudbill, J.) Janki Prasad v. Thaeur 
DAS. 13 1.0 21. 

-0. 21, R. 2— Uncertified payment—Not 

to be recognised by executing Court — Remedy of 
judgment debtor. 

Where a payment by tho judgment-debtor is 
not oertified under O. 21, R. 2, C. P. Code, the 
Court exeoatiDg the aeoree, oould take no 
oognisanoe of that payment, but if tbe creditor 
by taking out a dbackhest recovered tbe 
amount again, that would not bar tbe judgment- 
debtor from seeking to recover the amount 
wbioh he had paid to his. creditor without its 
beiDg oertified. (A larleod, 0. J. and Crump, J.) 
Ganesh Mahadev v. Yeshwant. 

25 Bom. L R. 247 = 1923 Bom. 253 (1). 

-0. 21, R. 2— Uncertified payment — 

Execution against surety of judgment-debtor. 

A surety for tbe judgment-debtor is bound 
so long as the judgment-debtor is bound. The 


C. P. CODE (Y of 1908), 0. 21, R. 3. 

judgment-debtor is bound bo long aa any 
payments whioh he may have made are not 
certified to the court and consequently, the 
surety cannot set up such payments in bar of 
execution agaiDet him. (IFoodrc^e and Ohose, 
JJ.) Onkabmal agarwada v. Nbitya 

GOPAL CHAKI. 67 I.C. 888 = 

1923 Oal. 313 (1). 

- 0. 21, R. 2 — Uncertified payment — 

Adjustment--Executing Court—Not to recognise. 

A Court exeouting a decree cannot fcouoh 
tbe question oi jurisdiction, when euoh payment 
or aojustment bas not been certified to the 
Court under 0. 2J, R. 2, 0. P. C. ( Beachcrofl , 
J ) Prasanna Kumar v Lalmian. 

35 I.C. 669. 

--0. 21. R. 2—Uncertified payment — 

Not valid. 

A uncertified payment cannot be taken into 
consideration for showing that the deoree has 
bepo satisfied. ( Fletcher and Walmsley, JJ.) 
ROMESH CHAND V. KALA GaNJI. 

30 1.0. 381. 

-0. 21, R. 2— Uncertified payment— 

transferee of decree. 

Payments out of Court whether made before 
or after the date of transfer cf a decree oannot 
be recognised by any executing Court unless 
certified. < Sadasiva Aiyar and Moore, JJ.) 
Bolla Rrahmadu v. Ruddaraju Yen* 
KATARAJU. 33 I C. 71. 

-0. 21, R. 2— Uncertified payment — 

Value of—Payment lor decree out of Court. 

Payment our of Court ii not certified oan be 
ignored only in execution of the decree, but not 
otherwise. (A/acnair, A J.C.) MaTBURA v. 
CHOTU. 68 l.C. 123. 

- 0, 21, R. 2 —Uncertified payment — 

Satisfaction or adjustment not recordea. 

Where money is paid out of Court by the 
judgment-debtor, he is. nevertheless, not 
entitled id tbe execution proceedings under the 
decree, to olaim the benefit of the payment 
unless be bas complied with O. 21. R. 2 (3) of 
tbe C.P* Code. ( Miller , C.J. and Mullick, J.- 
MUSSAMMAT SUKHDEI KUMaRI y. IvlAHAMA) 

ya PRASAD Singh. 48 I.C. 763. 

- 0. 21, R. 3 — Jurisdiction (osell—None 

except as provided by r. 3. 

Where a court has do jurisdiction over im¬ 
moveable property, it cannot validly sell it in 
execution of a decree except in the one case pro¬ 
vided by O. 21, R. 3, O.P. Cede. Y'hereaoourfc 
sells immoveable property entirely outside its 
jurisdiction, the sale is a nullity'. (Mukerjee 
and Chotzner, JJ.) KUNJA MOHAN CHAKRA- 
VARTHY V. MANINDRA CHANDRA ROY 
CBOWDHURY. 77 I.C. 233 = 27 C.W.H. 542- 

1923 Cal. 619r~ 


l 
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0. P. GODS (V of 1908). 0. 21, R. 4. . 

-0. 21, R. 4— Fonign Courts. 

O. 21, R. 4 applied equally to deoreeB of 
foreign Courts. (Seshagiri Aiyar, J.) SRINI¬ 
VASA AIYANGAR V. NARAYaNA AIYANQAR. 

(1917) M.W.N. 498 = 6 L W 881- 
40 I.G. 670 = 83 M.L J. 839. 

-0. 21, R. 8 —Transfer of decree to 

another district for execution—Decree sent direct 
to Sub-Judge—Dismissal of petition by Sub- 
Judge—Whether legal. 

Where a decree is sent for execution to a 
Subordinate Judge direct, instead • of through 
the Distriot Judge of the distriot, the Subordin¬ 
ate Judge ought to send the papers back to the 
Judge that sent them lor adopting the oorreot 
procedure and not dismiss the execution 
application. (Stephen and Mullick, JJ.) PRA- 
kash Chandra sarkar v. Pande Baldeo 
Ram. 22 I.G. 682. 

-0. 21, R. 5—Transfer of decree for 

execution — Procedure—Whether decree can be 
sent direct, 

A Subordinate Judge has no jurisdiction to 
exeoute a deoree sent direot to him for execu¬ 
tion by the trial Court in another distriot. The 
deoree should be sent in the first instance to 
the Dt. Judge (or in the Sontbal Pargbaoas, 
the Deputy Commissioner ) Where a deoree 
has not been sent first to tbe Dt. Judge, it is 
open to tbe parties at any stage to question 
the jurisdiction of the Subordinate Judge to 
execute it. (Mullick and Imam, JJ.) KUNJA 
BEHARI SINGH V. TARAPADA MlTRA. 

49 I.C 874 = 4 Pat. L.J. 49. 

-0. 21, Rr. 6 and 7 and 8. 44 —Decree 

of foreign Court—Powers of executing Court in 
British India—Decree of Court in Native State 
— Whether foreign decree. 

The deoree of a Native 8tate coming within 
the purview of S. 44 does not oease to be 
a foreign judgment. The seoiion alters the pro¬ 
cedure by which such a judgment is executable 
in British India. The British India Court has 
the power to see whether the ioreign Court had 
jurisdiction. In a personal aotion, a decree 
passed by a foreign Court in absentem, the 
absent party not having submitted himself to 
its authority iB by International law a nullity. 
R. 7 applies only to British Courts, if Rr. G 
and 7 are read together in the light of defini¬ 
tions in S. 2. l Batchelor and Shah, JJ.) 
JIVAPPA JAMAPPA BlJAPOR V. JEERJI MUR- 
GEAPPA. 40 Bom. 861 = 36 1.0. 863 = 

18 Bom. L.R. 486. 

-0, 21, R. 6 —Certificate issued by Court 

passing decree—Notice of execution can be issued 
only by court of transfer. 

Where under R. 6, a certificate is issued by 
the Court passing the decree, transferring it to 
auotner distriot for execution, notice to exeoute 
the deoree can only be issued by the latter 
Court. ( Chatterjee and Neiobould, JJ.) Hazari 
Lal v. Baidyanath Saha, 48 I.C. 116= 

26 O.V.N. 292. 


0. P. CODE (Y of 1008), 0. 21. R. 10. 

-0. 21, Rr. 6, and 11 and S 89— Trans¬ 
fer of execution—Fresh application to Court of 
transfer ts not necessary. 

Where a decree has been transferred to 
another Court for exeoution, there is nothing 
in the law whioh oompels the deoree-holder to 
make a second application for exeoution in the 
oourt to whiob the deoree has been transferred, 
if an application has already been made to the 
oourt whioh passed tbe deoree. Where it is not 
known whether the application in the first oourt 
was only for transfer or whether it was for exe¬ 
oution, the faot that notice was issued under 
O. 21, R. 22 shows that it must have been in 
form and substance, one for exeoution. (Mullick 
and Foster, JJ.) DUTT v. TARAI’RASANNA 
ROY OHAUDHURI 2 Pat. 909 = 

3 Pat. L.T. 11 = (1923) Pat. 280 = 
74 I.C. 783 = 1924 P. 120. 

- 0. 21, R. 7 — Executing Court, if can 

question jurisdiction of Court which passed the 
decree. 

An exeoutiDg Court oannot under O. 21, R. 7, 
question tbe jurisdiction of the Court whioh 
passed the decree. 38 Bom. 194, Rel. (Scoff- 
Smith, J.) Bheo Pat Rai v. Warak Chand. 

42 P.L R. 1918 = 93 P.W.R 1918 = 
46 I.C. 419 = 22 P R. 1919- 

-0. 21, R, 7 —Foreign decree. 

Per Sundara Aiyar, J.—O. 21, R. 7 does not 
apply to a foreign deoree transmi-ted to a British 
Court. < Sundara Anar and Sadasiva Aiyar. 
JJ). VEERARAGHAVA AIYAR V. MUGA 8E1T. 

(1913) M.W.N. 603 = 20 I.C. 704 = 

14 M.L.T. 96. 

[On appeal from 26 1.0. 287=27 M.L J. 888 j 

- 0. 21, R. 7 —Executing Court ■'Juris¬ 
diction of Court passing the decree, whether 
can be questioned. 

An executing Court oannot under O. 21, R- 7, 
question the jurisdiction of tbe Court which 
passed tbe deoree. ( Saunders, A.J.C.i Ma Me 
u. Maung AUNG MIN. 10 Bur. L.T. 159 = 

36 1.0. 10 = (1916) 2 U.B.R. 119. 

-0. 21, R. 8, and Ss. 88, and 39— 

Court of competent jurisdiction—Meaning of 
execution — Properly outside jurisdiction — 
Whether can be sold by the Court. 

Even if a deoree is transmitted by a Court, 
havmg jurisdiction over the property to whioh 
it relates, to a Court having no jurisdiction 
over it, the latter oourt oaonot exeoute the same. 
For in execution, apart from the special and 
exceptional procedure by precept a oourt cannot 
act through its offioers exoept within its terri¬ 
torial jurisdiction, though this may not 
necessarily be tbe rule in case of trials of snit. 
(Abdur Rahim and Oldfield, JJ.) KA6I VlSVA- 
NATHAN Ohetty V. Murugappa chetty. 

83 M.L.J. 780 = 23 M.L.T. 24 = 
43 I.C. 79= (1918) M.W.N- 132, 

-—0. 21, R. 10— 8cope of. 

0. 21, R. 10 only governs applications made 
to oontinue a suit. Consequently applications 
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presented after the termination of the snit are 
not within the rule. (Seshagiri Aiyar and 
Napier, JJ.) 8. V. SlTARAMASWAMY v. NABA- 
SAMMA. 8 L.W. 21 = 48 1.0. 810 = 41 U. 810. 


0. 21, R. 11 —Omission to state date of 
(tisposal of prior application is not a material 

defect, but omission to state existence of cross- 
decree t $, 


Material defeots would vitiate an application 
lor execution. Where there had been two 
prior applications for execution, but the date of 
disposal of the first application for execution 
was one stated but not that of the second, 
though the numbers of execution cases were 
stated wish regard to both the previous appli¬ 
cations ; held that the omission of the date of 
the disposal of che seoond previous application 
for execution was not a material defeot. The 
omission to mention the existence of oross- 
deorees however may be a material defect. 
[Chatterjee and Panton, JJ i Prosanna 
KUMAR OHAKERBURTI v. JOTINDRA NaTB 
Bose - 71 I.C. 1094 = 1924 Cal. 398. 


21, Rr. 11 and 87 —Amendment — 
Execution—-Decree-holder not wishing to proceed 
with—Application to amend—Interruption of 
proceeding—Erroneous order of Court—Inher¬ 
ent power , 

An application for execution of a decree 
proved infruotuous and the decree-holder stated 
that he did not want to proceed with it. Held, 
that the proceeding arising out of the applica¬ 
tion, ipso facto oame to an end The absenoe 
of a formal order striking ofl the application 
uid oofc matter. Aa application to amend a 
previous application, though not in the form 
prescribed by 0. 21, R 11 but which, when 
read with the previous application, supplies 
all the information required by that rule should 
be treated as a fresh application. Where an 
erroneous order of the Court has prevented the 
deoree-holder from proceeding with the execu¬ 
tion of his deoree, the Cour6 may treat a subse¬ 
quent application to amend the previous one as 
a fresh application itself. (Newbould and 
Cuming, JJ.) Haridas Basak v. Raj Kumar 
Dey - 98 I.C. 111. 


" 0- 21, R, 11 —Mortgage decree — Exe¬ 

cution against some of the owners of the equity 
of redemption. 

A mortgage decree cannot bo exeouted 
against some of the owners of the equity of 
redemption, f Fletcher and Huda, JJ.) 8ATISH 

Mohini Debt a v. Patna bank, Ltd. 

47 I.C. 907. 


-.-;0. 21, R. 11, Cl. (2) (j )—Defective 

application /or execution—Application liable 
to be dismissed. 

If an application for the exeoutiou of a 
deoree does not contain any Bpeoifioation of 
the mode in whioh the assistance of the Court 
is required, it is a defeot in it and unless it is 
cured, the application is liable to be dismissed. 
When snob a defeotive application is made, 
*be oourt should not enter into the question 
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whether the deoree is oapable of exeoution. 
[Casperst and 8harf-ud-din, JJ.) 8ATI8H 
OHANDRA MOOKERJEE V. PURNA CHANDRA 
DUTT. 11 I.C. 698 (1). 

■ -0. 21. R. 11 —Execution—Temporary 

alienation of land. 

O. 21, R. 11 (2) makes no mention of a tem¬ 
porary alienation of land, the reason probably 
being that the Oourt of exeoution when refus¬ 
ing to order the sale of the property, is expeoted 
to direct instead, a temporary alienation thereof 
without any specific prayer to that effect. 
(8hadi Lai and Broadway, JJ.) 8IRDABANI 
Datar Kaub v. Ram Ratan. 

2 U P L.R. (Lah) 96 = 119 P.L.R. 1920 = 
98 I.C. 603 = 2 Lah. L.J. 398. 

-“O. 21, Rr. 11 and 17— Amendment — 

Execution application—Defects — Rejection. 

An executing Court must ascertain whether 
an application for exeoution, complies with the 
requirements of the rules and if it does not, it 
must either rejeot the application or allow it 
to be amended then and there, or within a 
fixed time. (Petman, J.) Ganesh Das t>. 
Fateh Chand. 2 Lah. L.J. 104 = 

2 U P.L.R. (Lah.) 46 = 89 I C. 16 = 

31 P.W.R. 1920. 

-O. 21, R. 11 —Formal defects—Effect 

of. 

An application for exeoutioD containing 
formal defeots is an application in accordance 
with law. A wrong computation of the pleader's 
fee or failure to file enoumbranoe certificates oe 
a draft sale proclamation are instances of for¬ 
mal defeots. (Ayling and Seshagiri Aiyjr, JJ.) 
NATESA PlEiIiAI V. GANAPATHIA PIBEiAI. 

40 Mad. 949 =38 1.0 136 = 

21 M L T. 257 = 8 L.W 648 = 82 M.L.J. 621. 

- 0. 21, R. 11 — Amendment — Bona fide 

mistake. 

A dooree-holder believing in good faith that 
he has a right to do so, under the deoree applied 
for attachment of other than the mortgaged 
properties. Held, he can be allowed to amend 
the application by praying for sale of the 
hypotbeoa. (Sadnsiua Aiyar and Spencer, JJ.) 
VARADIAH tJ KUMARA Venkataperumae,. 

14 M.L.T. 830 = 26 M L J. 83 = 21 1.0 782 = 

(1914i M.W.N. 187. 

O, 21, Rr. 11 and 17 —Concurrent 
execution may be\ allowed by Court—Amend¬ 
ment. 

O. 21, R. 11 of the O P. Code is no bar to 
the maiDtenanoe of ooDourrent exeoution. It 
is open to the Court to allow the amendment 
of the application for exeoution already filed by 
the addition of other properties to the list of 
the properties sought to be attaohed and O. 21, 
R. 17 does not bar any such amendment.* 27 
O.L J. 998, Ref; 17 Cal. 631, diet. (Mullick and 
Kulwant Sahay. JJ.) Ram 8UMRAN Prasad 
v. Baburam Bahadur. i p a t L.T. 99= 

2 Pat. 828=71 1.0. 711 = 1923 Pat! 61 = 

1923 P. 221. 
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-—0. 21, R. ll—Dtfectiva application. 

Application foe execution omitting to specify 
amount of deoree and oosts is not a step in-aid. 

( Adami, J.) Guru Mahadeva ashram 
Prasad Shahi v. Mahabir sukdl. 

08 1.0. 120. 

——0. 21, R. 11 (2)—Joinf decree-holders 
—Verification of execution application—Mode 
of. 

Where there are a number of deoree-holders, 
soma of whom are not acquainted with the facts 
of the case all the law requires is that the 
application should be verified by some person 
proved to the satisfaction of the Court to be 
acquainted with the faots of the case. It would 
be straining the language of the rule too far to 
say that where there are more applicants than 
one the verification should be signed even by 
those who are not acquainted with the faots of 
the case or that where one or more acquainted 
with the faots of the case verify their verifi jation 
is not sufficient. {Mtller, C J. and Kulwant 
Sahay, J.) bhagwat Prasad Singh v. 
Dwarka Prasad Sinoh. 2 Pat. 809=* 

4 Pat. L.T. 813 = 1 Pat. L.R. 463 = 
74 1.0. 174 = 1923 Pat. 229 = 1924 P. 23. 

— -O. 21, R. 11 (2)— Non-compliance. 

Non-oompliaooe with immaterial provisions 
of O. 21, R 11 (2) will not vitiate an execution 
application. ( Kennedy and Raymond, A.J.Cs.) 
Bdhigbam v. Tower Gdl. 68 1.0. 14 = 

18 S L.R. 136 = 1922 Sindh 29. 

-0. 21, R. 11 (2) (i)— Execution of 

decree—Persons not parties—Liability. 

A deoree not incorporating the relief granted 
by the Appellate Court against the defendants 
who are'not parties to the appeal, cannot be 
executed avaiost them. (Chamber, J.) BHAG- 
WANT v. Rajab. 27 10. 804 = 13 A.L J. 136. 

-—0. 21, R. 11 '21 (J)—Mode of execution 

—Proce lure— Substantive right. 

The right as to the method of executing a 
deoree is one’of .procedure and not a substantial 
right. (Tuiball, J.) PAYNE AND CO V. 
BRAHMDEO. 9 I.G. 800. 

— —0. 21, R. 11 (2) (J)— Execution- 
Arrest of judgment-debtor. 

A judgment-debtor should ordinarily be 
arrested in execution only when he shows bad 
faith and negligence in not satisfying the 
deoree; in other oases he should in the first 
instanoe be given an opportunity for paying up 
the monies due. Evading payment for a 
number of years is a ground for arrest. ( John - 
stone, J.) Bishen Das v. Jaiva Ram. 

183 P.W.R. 1911 = 11 1.0. 848 = 

248 P.L.R. 1911. 

— -0. 21, R. 11 (2) (J)—Money decree— 

Ejectmsnt. 

Exeoution of a money ideoree by ejeotment of 
a tenant is a method provided by 8. 61 of the 
-Oudh Rent Aot in addition to the particular 

Vol. H-22 


0. P. CODE (V of 1908), 0. 21, R. 14. 

method of exeoution provided by the Code. 
(Lindsay, J.O. and Rafique, A.J.O.) DEPUTY 
COMMISSIONER, FYZABAD V. UDIT 8INGH. 

19 1.0, 38 = 13 0 0. 381. 

- 0. 21, R. 11 (2) (J)—Modes of execu¬ 
tion—Attachment — Attachment and safe. 

Sale without attaohment is one method of 
exeoution ; attaohment of a deoree or debt is 
another, falling under the general heading 
“ Otherwise as the nature of the relief may 
require.” An application for exeoution by one 
method oannot be converted into one for exeou¬ 
tion by the latter method. (Piggott. A.J.C.) 
Mohamad Sadie v. Tikaram. 9 1.0. 240. 

- 0. 21, R. 12 —Interest in bond—Date 

l crongly given. 

0.321, R. 12 only requires a reasonably 
aocurate description of what is sold. The faot 
that the date of the bond sold is wrongly (riven 
would not afieot the validity of the title acquir¬ 
ed at such sale. 30 Oal. 699, Dint. (Benson 
and Rrishnaswamv Aiyar. J J.) PALANIAPPA 
Thevan V. Badagopa Mudaliar. 

(1911) 1 M.W.N. 133=9 I C 729 = 

9 M.L T. 319. 

- 0. 21, R. 13— Descript ion of property 

— Amendment. 

Where in an applioatiou for exeoution, the 
property sought to be attaobed has not been 
described as required by R. 13, the Court oan 
require au amendment in this partioular and 
oall upon the deoree-holder to (uraieh the 
necessary particulars. (Ghevis and Shadi Lai, 
J J.) BALDEO BAHAI V. KaNHAYA LAL. 

68 P.L.R. 1916 = 34 1 0. 933 = 

202 P.W.R. 1918. 

— 0. 21, R. 13 —Execution—Description 
of prooerty in decree mad a clear in the execution 
application—Terms of sale. 

Where, the deoree being Dot olear regarding 
proclamation of property, the deoree-holder 
gave an amplified deeoriptioa of it in his exeou¬ 
tion application, the proper oourse is to 
advertise for sale the right, title and interest 
of the judgment-debtors in the property as 
desoribed in the deoree putting under a foot¬ 
note the amplified description of the property 
as that forwarded by the deoree-holder, so that 
the intending purchasers might have an idea or 
the value of the property, f Sharfuddin and 
Roe, JJ.i Raghunath Tewari v. Radhes- 
SOB KUAR. 39 I 0. 368. 

— 0. 21. R. 14 —Mortgage decree—Appli- 
action for attachment unnecessary in execution. 

A preliminary attaohment is not neoessary 
where an application is made for sale in 
exeoution of a deoree passed for sale of mort¬ 
gaged property. Therefore 0. 21, R. 14 does 
not apply to suoh an application. ( Daniels , 

A.J.O.) Iqbal Nabain v. Jasearan. 

47 1.0. 039 = 8 O.L.J. 414. 
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-0. 21, R. 15— Adjustment of rights of 

decree holders — Discretion— Joint decree—Dis¬ 
charge cannot be given by one of the decree- 
holders. 

O. 21, R, 15 of the C.P. Code allots a wide 
discretion to the Court, whioh has authority to 
make such adjustments of the rights of the 
decree-holders inter se as it may think equitable 
and proper. A decree for costs passed in a 
partition suit in favour of several plaintiffs can 
only be executed by all the decree-holders 
jointly or by Borne only of the deoree-holders 
subjeot to the provisiooB of O. 21, R. 16, C.P. 
Code. It is not competent to one of several 
joint deorea-bolders to grant full discharge of 
the deoree out of Court or to certify to the 
Court complete satisfaction of the deoree with¬ 
out the concurrence of all the decree-holders. 
(Piggolt and Walsh , JJ.l UMRAO Beg. v. 
Mdkhtar BEG. 4B A. 401 = L.R. 4 A. 516” 

21 A.L.J. 308 = 74 I.O. 887 = 

1923 All. 494. 

- 0. 21,; R. 15 —Joint decree-holder— 

Application by one for order absolute—Practice. 

A joint decree was passed uDder 8. 88. T.P.A. 
in favour of twoipersons B and K.B. died after 
the deo;*-** and bis sons alone applied { for an 
order absolute without joining K as applioant 
on the allegaiiou that she did not like to join. 
Held, that they wtre entitled to apply subjeot 
to 6uoh orders os the Court might see fit to 
pass to safeguard the rigb’s of K. ( Knox and 
Piggott , JJ.) RaWAT Gayan SINGH v. 
Banwari Lad. 8 A.L.J. 1229 = 

11 1 0. 700 = 84 All. 72. 

-0.21, R. 15 —Decree for sale—Joint 

decree-holders—Application for execution by one 
on behalf of all—Purchase by applicant — Right 
of others to reaver their share — Equity. 

Where iD execution of a decree for sale in 
favour of joint decree-holders, one of them 
purchases the property with previous leave of 
the Court, to exeouto the deoree on behalf of 
all, the other joint decree-holders have in 
equity a right to recover from him their share. 
(Knox, Banerji and Richards, JJ.) KESRI v. 
GaNGa SAHAI. 8 A.L.J. 616 = 

11 I.O. 517 = 33 All. 868. 

- O. 21, Rr. 18 and 19— Cross-claims 

under the same\decree — Execution. 

Where a deoree is passed in favour of the 
plfi. and of certain pro forma defts. who are 
oo-sbarere with the plfi,. the Court obd allow 
execution of the decree at the instance of the 
pro forma defts. providing safeguards for the 
rights of the pill. (Teunon and Newbould, JJ.) 
RAMDAD MaNDAD V. ASDTOSH MANDAL. 

44 1.0. 448. 

- O. 21, Rr. lfl and 16—Rig7»fs of 

transferee of portion\of a decree . 

The only persons who oan execute a deoree 
are the original deoree-holder or the transferee 
as per B. 49 and O. 21, R. 16. Although 
portions of a deoree oan be legally transferred, 
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the deoree must be executed as a whole. 

( Johnstone, C.J.) Mokhan Chand v. Ganga 
RAM. 39 I.O. 6B4 = 1B P.R. 1917. 

-0. 21, R. 15— Joint Hindu family — 

Power of manager to give discharge. 

A joint deoree-holder except as the manager 
of a joint Hindu family, is not entitled to bind 
' by his aots the other joint decree-holders and 
his compromising or receiving payments from 
a judgment-debtor and giving him a discharge 
beyond his share does Dot bind the other decree- 
holders. (RatOgan,J ) RAM 8INGH v. NANAK 
Chand. 10 P.W.R. 1918 = 

27 I.O. 603 = 60 P.L.R. 1918. 

-O. 21, Rr. 15 and 16— Order under — 

No appeal. 

No appeal is provided against an order under 
O. 21, R. 16 or R. 16, C. P. C. 23 Bom. 620, 
Referred to. ISpencer and Odgers, JJ.) BUDA* 
BAJU HaNUMANTHA RAO V. ALDAMNENI 
KRISHNAMMA. 82 M,L.T. (H.C.) 118 (2) = 

70 1 0. 329= 1924 Mad. 818. 

-0. 21, R. 15 —Partition decree—Joint 

decree—Share awarded to defendant. 

Similarity between the rights of each of the 
parties does not make partition deoree a joint 
deoree iD favour of oo-sharers. Oldfield and 
Venhat Sub o a Rao, JJ.) WASUDEV MUTHA 
SHA8TRI V. VITHAD 8HASTRI- 

16 L.W 292 = 11922) M.W N. 818 = 
43 M L.T. 379 = 70 I.C. 296 = 
31 M.L.T. 311 = 1922 Mad. 486. 

-0. 21, R. 18— Joint decree-holders — 

Assignee from some of them—Right to execute. 

Where ody some of eoveral deoree-holders 
assigned a deoree, the assignee does not get an 
interest even in a fraction of the deoree amount. 
Even if he aoquires the status of a joint 
deoree-holder be must apply for execution on 
behalf of himself and the remaining deoree¬ 
holders and not on hie owu behalf. But if the 
certificate is given on behalf of all! the deoree¬ 
holders and there is in faot a disobarge of the 
deoree, the other deoree-holders or their trans¬ 
ferees cannot exeoute the decree. (Sudasiua 
Aiyar and Napier, JJ.) THIMMA REDDI v. 
SUBBA REDDIAR. 49 I.O. 141 = 

(1918) M.W. N. 907. 

-0. 21, R. 15— Joint decree-holders — 

Death of one—Right of survivors to execute 
decree. 

On the death of one of several deoree-holders 
the surviving deoree-holders are entitled to 
exeoute the decree for their own benefit and for 
the benefit of the legal representatives of the 
deceased joint deoree-holder, under O. 21, 
R. 16. If in the oourse of execution, any person 
raises the question, to his heirship, the Oonrt 
should enquire into the matter and dispose of 
it aooording to law. (Abdur Rahim and Old¬ 
field, JJ.) Bottamma v. Audinarayana, 

43 1 0 . 1008 . 
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-‘0.21, Hr 18 and 19 —Joint and several 

decrees—Separate provision. 

Where in a joint and several deorees against 
B and 0, they wero individually awarded oosts 
as agarnst A, A ia entitled to exeonte his deoree 
against only one of the judgment-debtors, 
without deduotiDg the oosts of both, but after 
deduoting the ooats due to him. (Sadasiva 
Aiyar and Moore . JJ.) KOTIGARI Rangiah 
Chetty V. Chintela 'Palli Narasayya. 

34 I c. 888 =3 L.W. 267. 

-0. 21, R. 15 —Hindu joint family— 

Execution by Manager. 

The Manager of a joint Hindu family alone 
might take out exeoution, A payment to the 
managing member, of money due under the 
deoree is a valid dieohargo but not a payment 
to the junior members. 91 M.L.J. 1008, Foil. 
(Benson and Sundara Aiyar, JJ.) KRISHNA 
Hande V. Padmanabha Hande. 

14 M L T. 233 = 11913) M.W N. 802 = 
21 I.C. 177=23 M.L.J. 442. 

-0. 21, R. 18 —Joint decree-holders— 

Application by one for execution. 

On an application by one of the deoree holders 
for exeoution, tho judgment-debtor applied that 
the other should be made to join. The judge 
has i discretion to allow one of the several 
deoree-holdere to exeoute the deoree but where 
the judgment did not show that the judge 
allowed the applicaot to exeoute the deoree 
the order allowing the exeoution oanDot be 
sustained. (Sundara Ayiar and Aylino. JJ.) 
alathoob Badbuddin v Gulam 

MOH1DEEN. 86 Mad 887 = 10 M.L.T. 893 =» 
(1911) 2 M.W.N. 473-12 I C 382 = 

24 M L J. 841. 

-0. 21, R, IB —Transfer ol decree for 

execution—Legal representative—Bringing on 
record. 

A Court to wbiob a deoree is transferred for 
execution has no jurisdiction to entertain an 
application for bringing on the reoord the legal 
representative of a deceased decree-holder. The 
application must be made to the Court whioh 
paserd the deoree Obiter : The exeoution of a 
deoree eo transferred need not necessarily be 
stayed because the application must be made to 
the Court wbiob passed tbe decree. '.Priieaux, 
A.J.C.) SHRIRAM V. DURGAPRiSAD. 

83 I 0. 136. 

-0. 21, R. 18 —Joint decree-holders— 

Execution by one — Objection. 

0. 91. R. 15 allows one of several deoree- 
holdere to apply on behalf of all and it is not 
for tbe judgment-debtor to Bay that suffioient 
steps have not been taken to safeguard the 
interest of the other deoree-holders when they 
themselves have mado no oomplaint whatever. 
(Mitlra, A J.O.) AMIR ALI v. GOPAL DAB. 

84 1.0. 921. 

- - 0. 21, R. 16— Joint decree-holders , if 

one of several, can give a valid discharge. 


G,P. OODE (Y of 1908), 0, 21, R. 16. 

Ordinarily one of several joint deoree-holdere 
oanoot give a valid discharge for the amount of 
tbe joint deoree 28 All. 252, Rel. on. ( Kanhiya 
Lai I, A.J.C.) AJUDHIA PRASAD V. YASIN ALI 
KnAN. 20 I.C. 437 = 16 0 C. 146. 

- 0. 21, Rr. 15 and 22 —Defective appli¬ 
cation. 

Application though defeotive saves limitation. 
ICcu'ts and Das. JJ.) GOBARDHAN DAS v. 
SATISHCHANDRA. 1 P. 609=69 I 0. 668- 

4 Pat. L.T. 263=1922 P. 397. 

- — 0. 21. R. IB — Joint decroe-holders — 

Execution by some—Decree on appeal. 

Where different persons were entitled to oosts 
of the trial Court, High Court and the Privy 
Counoil, and the deoree-bolders filed three 
separate exeoution applications in respeot of the 
costs awarded by the said three Courts. Held, 
that tbe execution was not irregular. The 
Privy Council deoree alone was being exeouted 
but to avoid oonfusion three applications had 
been filed. (Coutts and Adami, JJ.) RAI 

Bahadur Baijnath Gornka v> Sir 
Ravenebhwar Prasad Singh. 

58 I 0. 212 = 1 Pat. L.T. 426, 

- 0. 21, R. 13— Joint decree-holders— 

Execution ol decree . 

If there are more than one decree-holder any 
one of them may, unless the deoree imposes a 
condition to the contrary, apply for exeoution of 
the whole decree. (Sharfuddin and Coxe, JJ.) 
GAJADBAR PEBSHaD 8AHU V. BINDUBASHINI 
PERSHAD. 29 I.C. 181. 

- 0. 21, Rr. IB and 17 —Joint decree- 

holders—Execution by one — Amendment. 

A joint deoree oannot be executed by one of 
tbe soveral joint, decree-holders in respeot of his 
own share. Much less can it be exeouted by 
one of tbe decree-holders in respeot oi the entire 
deoree unless it is on behalf of all the deoree- 
holders or ict the benefit of them all. An 
application for tbe exeoution of the joint deoree 
by one of the deoree-holders was not made for 
the benefit of all. Nor was the decree allowed 
to be exeouted by one of the deoree-holders nor 
did the Court pass any order for protecting the 
interest of the other decree-holders Held, the 
exeoutioD petition was invalid and incompetent. 
0. 21, R. 17 does not inolude R. 15 in it and the 
application cannot be allowed to be amended. 
(Atkinson and Jwala Prasad, JJ.) A. J. MEIK 
v. The Midnapobe Zamindary Co.. Ltd. 

4 Pat. L J. 573 = 83 I.C. 808 = 

1919 Pat. 849; 

-0. 21. R. 16. 

APPLICABILITY. 

ASSIGNMENT OF DECREE. 

AUCTION PURCHASER. 

BBNAMI ASSIGNEE. 

Consideration. 

Decree for money. 
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C. P. CODE (Y of 1908), 0. 21, R. 18—Appll- 

cabillty. 

Effect of assignment. 

Enquiry. 1 

Legal representation. 
Non-compliance. 

Notice of assignment. 

Oral assignment. 

Recognition. 

Rights of assignee. 

Transfer of decree. 

Applicability. 

- -0. 21, R. 16 — Applicability—Trans¬ 
feree of property but not of decree cannot apply 
under this rule. 

No one oan ezeoute a deoree except the deoree- 
holder or a person to whom the deoree has been 
transferred by assignment in writing or opera¬ 
tion of law. A transferee of the property 
forming the subjeot of a suit who has not 
obtained a transfer of the deoree oannot execute 
it. 17 I.O. 512, foil. (Stuart. J.) SHIB 
Charan Das v. ram chander. 

68 I.O. 878=31922 All. 98. 

- 0, 21, R. 16—Applicability—Award 

filed in court. 

The provisions of O. 91, R. 16 can apply to an 
award filed in court, and the assignee of suoh 
an award can apply for execution of the same 
and the recognition of bis rightB. (Qreaves. J.i 
GLADSTUNE WYLLIB & CO. V. J008UB PEER 
Mahomed. 27 C.W.N. 666 = 77 l.G 868 = 

1924 Cal. 117. 

-0 21. R. 16 and 0 22, R. 10 (1)— 

Applicability — Transfer of part of decree — 
Right of transferee to execute is not affected. 

8. 146 of the O.P. Code reoognizss the validity 
of a transfer of a pare of a deore9 and execution 
thereof by a transferee. O. 91, R. 16 is no bar 
to the application of the seotion. Suoh trans¬ 
feree is like a joint deoree-holder and oan, 
under O. 91, R. 15 proteot his rights either by 
executing the deoree himself or by joining or 
intervening in the execution by his transferor. 
An agreement by the transferee of part of a 
deoree that the transferor shall conduct execu¬ 
tion proceedings and may compromise the 
same as ho thinks fit. only oon9titutes the 
transferor the agent of the transferee aad the 
agency is revocable. ( Wallis. O.J., Spencer 
and Kumaraswami Sastri JJ.) MUTHIAH 
CHETTIAB V. GOVINDOSS KRISHNAD08S. 

44 Had. 919 = (1921) H W N 849 = 

41 M.L J. 818 = 69 I 0. 387 = 

14 L.W. 287 IF.B.) 

- -- -O. 21, R. 16 —Applicability of—Money 

decree—Assignment to one of several judgment- 
debtors. 

Per Sundara Aiyar, J.—O, 21, R. 16 does not 
apply to other than money decrees. (Sundara 
Aiyar and Sadasiva Aiyar # JJ.) ARUMUGA 
3&UDALIAR V, YOGAMBA BAI AMMAN!- 

17 1 0. 323=-13 H.L.T. 227. 


0. P. CODE (Y of 1908), 0. 21, R. 16—Asiign* 
raent of decree. 

-0. 21, R. 16— Applicability—Transfer 

of property which is the subject of decree— 
Transferee cannot apply. 

Where property forming the subjeot of a 
deoree iB transferred, th9 transferee oannot exe¬ 
cute the deoree unless his name has been sub¬ 
stituted in the suit in the plaoe of his vendor. 
O- 91, R. 16, C. P. Code, does uot apply to the 
oase nor does S. 146, C.P. Code, enable the 
transferee to apply for execution. 17 M.L J. 
391 ; 17 I.C 512; 30 I.C. R31. ( Adami and 

Bucknill. JJ.) THAKURI Gope v. Malik 
Mokhtar Ahmad. 

8 Pat. L.T. 623=1922 Pat. 236 = 
69 1 0. 939=1922 P. 863. 

Assignment of Decree. 

-0. 21, R. 16 — Assignment of decree — 

“ Transfer by assignment or operation of law ”— 
Meaning of . 

The words “transfer by assignment in wri¬ 
ting or by operation of law” in O. 91, R. 16 
mean a transfer of all the transferor’s interest 
in the deoree. Unless the whole interest 
is exhausted there is not a transfer within the 
meaning of the rule. (Ryveeand Stuart, JJ.) 

Mazhar Hussain v. Mt. amtul Bibi. 

L.R. 8 A 297 = 66 I.C 679 = 

-1922 All. 101. 

- 0. 21, R. 16 —Assignment when effective 

—Instrument in writing. 

An assignment in writing may be seoured 
after applioation is made for execution aDd 
relates back to the date of applioation. (Bat¬ 
chelor and Rao, JJ.) Salekhan v. Vishva- 
NATH. 9 I C. 349 = 13 Bom. L.R 22. 

-0. 21, R. 16— Assignment of decree. 

Where in execution of a morf gage-decree, the 
properties were sold “ with all arrears of rent ’* 
and were purchased by the mortgagee deoree- 
holder himself and subsequent thereto the mort¬ 
gagor obtained rent-decrees against tenants 
held, that tho mortgagoe should be treated as 
an assignee of the deoree under O 21, R. 16, 
though there was no assignment of the deoreea 
in so many words, f Chatterjra and Panlon, 
JJ.) ANANDA MOHUN V. PROMOTHA NATH. 

87 I.C. 874 = 25 C W.N 863. 

- 0 21, R. 16 — Ass\g>iment of decree — 

Bona flies—Determination of—Application for 
execution. 

If the assignee of a deoree does not make an 
applioation for the execution of the deoree it is 
not the duty of the Court suo motu to determine 
the question of assignment and make the assig¬ 
nee a party to the deoree. Where, however, no 
formal applioation for execution had been made 
by the assignee in tho lower Court but the 
assignee deoree-holder wanted to execute the 
decree, the absence of a formal application 
under O. 21, R. 16 is a mere irregularity and 
does not prevent the Court from deoiding the 
validity of the assignment. (Sfcadi Lai. C J.* 
HARDITTA v. NIGAHIA MAL. 

i 4 Lah. L.J. 239 = 1922 Lah. 396. 
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C. P. CODE (Y of 1908), 0. 21, R. 16-Aa»Igo- 
ment of Deoree. 

-0. 21, R. 18— -Assignee of decree— 

Preliminary decree—Redemption— Sale of land 
—Rights of vendee. 

A vendee of lands forming the subject of a 
mortgage suit in whiob a preliminary deoree for 
sale has been passed, before the deoree, is not 
an assiguee of the deoree under 0. 21, R. 16, 
O.P.C. especially when the sale-deed oontains 
no reference to the deoree. 35 All. 204, Rel. 

(Shadi Lai and Broadway , JJ.) AHMAD 
Bhah v. Faujdar Khan. 

2 Lah. L J. 1 = 11 P.W.R. 1920 = 
98 l.C, 983 = 28 P.L.R 1920. 

-0. 21. R. 16— 4sst<wmenf prior to 

decree — Execution. 

An assignment of rights prior to the deoree 
does not give any right to exeoute the decree 
subsequently obtained. [Wallis, C. J. and 
Seshagiri Aiyar, J.) PEER MAHOMED Ro\v- 
THEN V. RORUTHANAMBALAM. SO l.C. 831. 

-0. 21, R. 16— Ass'gnment of decree — 

Objection by juagment-dtbior—Court's duty to 
inquire . 

On the application for exeoution by a subse¬ 
quent transferee of a decree, the Court ehall 
inquire into the objections of the judgment- 
debtor that the transfer is fraudulent and not 
summarily refuse to reoognise the assignment. 
(Sankaran Nair and Aylinq, JJ.) KOTHANDA- 
PANI NA1DU V. KUPPUSAWMY NAICKEN. 

23 1.0. S51 = 1 L.W 206. 

- 0. 21. R. 16— Assignment of decree 

—Application by assignee. 

An application by the assignee of a deoree is 
not a fresh apolioation but merely one for 
bringmg on record the assignee and for con¬ 
tinuing the pending exeoution proceedings. 
(Dasa atid Adami. JJ.) GULAB Kuab v. 
Mohammad Zaffab Hassan khan. 

2 Pat. L.T. 619 = 52 I 0 30 = 

6 Pat. L.J. 358 

Auction Purchaser. 

-0. 21, R. 16— Auction purchaser — 

Mortgage decree holder.-Execution by purchaser 
of other decrees—Effect. 

A mortgage deoree-holder who in exeoution 
of hie deoree, beoomes the purchaser of oertain 
other deorees of his judgment debtor obtains 
the whole interest of the judgment-debtor in 
those deorees aod oan exeoute them as a 
transferee under O. 21, R. 16 of the C. P. 0. 
(Abdur Rahim and Spencer, JJ.) KUPPU- 
SWAMI Iyangar v. Bubbarayya Row- 
THAB. (19*2) M.W.N. 1 = 13 I G. 324 = 

22 M L.J. 161 = 11 M. L.T. 16. 

Beoaral Assignee. 

-- 0. 21, R. 18—Benami assignee—Right 

to execute. 

A benamidar transferee of a deoree is entitled 
to exeoute it. Cases reviewed. (Chamier and 
Piggott, JJ.) Kamta Pbasad v. Indomati. 
87 All. 414 ; 29 1.0. 593~18 A.L.J. S57, 


0. P. CODE (Y of 1908), 0. 21, R. 16- Benami 
Assignee, 

- 0. 21, R. 16—Benami assignee—Right 

to execute. 

A benamidar a66ignee of a deoree for mesne 
profits oan apply to the Court for the ascertain¬ 
ment of the mesDe profits. iChatlerjea and 
Walmsley, JJ.) Pras^nna Kumar v. 
ASHU TOSH ROY. 201 0 688 = 

18 O.W N. 4B0. 

- 0. 21, R. 16— Benami assignee — 

Execution. 

On an application for execution of a deoree 
by a transferee the Court can enquire whether 
the transferee is really a benamidar for the 
judgment-debtor. Where the transferee of a 
decreo is found to be a oenamidar lor the 
judgment-debtor, the Court i6 bound to refuse 
execution. 40 Mad. 296. Foil. (S< off Smith, J.) 
Guru Ditta Mal v. Pertab Singh. 

82 l.C. 952 = 40 M. 298 = 

2 U.P.L.R. (Lah.) 42 = B4 l.C. 944. 
also 85 M. 659 = 12 l.C. 657. 

- 0. 21, R. 16 Proviso — Benami 

Assignee — Dtcree against several debtors — 
Assignment benemi for one—No execution can 
be had against others. 

Where a decree for payment of money against 
sevoral persons personally aod out of the assets 
in the bauds of another judgment-debtor is 
assigned to a stranger benami for one of the 
judgment-debtors, the deoree is incapable of 
exeoution against the other judgment-debtors. 
31 B. 308 Dot foil. O. 21, R. 2, C P. Code, is no 
bar to the recognition of the adjustment of the 
deoree in a case like the present. 40 M. 296 ; 
4 O.W.N. 634 Foil. I8pencer and Venkatasubba 
Rao , JJ.) Badagopa aiyengar v. Bellam- 
MAL. 43 M L.J. 761 = 16 L.W. 758 = 

31 M L.T. 463=1922 Mad. 510. 

- 0. 21, R. 16— BeDami assignee—Right 

to execute decree—Matter to be enquired into 
by the Court. 

Per Sadasiva Iyer, J.-An assignee of a deoree 
who le a benamidar of the real decree-holder 
assignor is entitled to exeoute the deoree in 
his own name at least in cases where no title 
to immoveable property is in question. Per 
Bakewell, J : The question bow far a person to 
whom a decree is transferred by assignment 
oan execute the deoree is oouoluded by O, 21, 
R. 16, of the C iv. P. Code. The only matter for 
enquiry by the Court in an application for 
exeoution by 6uch assignee is any objeotion by 
the assignor of the debtor to the assignment. 
•1918) M.W.N. 507, Ref, (Sadasiva Iyer and 
Bakewell , JJ.) CHELLAM CHETTI v. BEENI 
GHETTI. (1918) M.W.N, 226 = 43 I C. 601 = 

7 L.W. 201, 

-0. 21, R. 16—Benami assignee — 

Execution. 

The assignee of a deoree, when he is found 
to have taken it Benami for one of the judg¬ 
ement-debtors, must prove bis title before he 
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C. P. CODE (Y Of 1908), 0 21, R, 16—Benarai 

Aailgnee. 

can execute hie decree. ( Spencer and Krishnan, 

JJ.> Mohamad rowther v. pichai 

ROWTHER. 35 I 0. 624 = 4 L.W. 834. 

-0. 21, R. 16—Beoami assignee — 

Right to execute — Decree for moneu against 
several persons—Meaning of. 

The execution of a deoree by a benamidar 
for one of the judgment-debtors is barred under 
0. 21, R. 16, C. P. C. The expression “ deoree 
for money against several persons ” is net 
restricted in its application to a personal decree 
for money against two or more defendants. 
{Baker, O J. C.) NANHELAL v. MaNGILAL. 
19 N.L.R. 191 = 76 1.0. 872 = 1924 Nag. 41. 

-0. 21. R. 16 —Benami assignee— Subs- 

titution of name. 

The Executing Court can substitute the 
name of the assignee of a decree and permit 
him to execute it, though the assignment is 
benami. ( Rigg , J) Lall Dwabkadas v. 
Burma Railways Co. 10L B R. 280 = 

62 I.C. 299 = 13 Bur. L.T. 173. 

Gontideration. 

-—O. 21, R. 16 --Consideration-- Judgment 

debtor it can contest assignment on ground of 
inadequacy ot consideration. 

A judgment-debtor oannot challenge an 
assignment of the deoree on the ground of want 
or inadequacy of consideration for the assign¬ 
ment, as that is a matter between the assignor 
and the assignee. 35 Cal. 420 (P. C.) Ref. to 
iChatterjee and Walmsely, DJ ) PRASANNA 

Kumar v. ashutosh Roy. 

20 I.C. 689 = 18 O.W.N. 480. 

-0.21, R. 16 — Consideration—If neces¬ 
sary. 

In the absence of any allegation of fraud, it 
is immaterial whether there was consideration 
or not if the transferor and transferee are before 
the Court and the transferor admits the transfer 
aod declares himself satisfied. But the judg¬ 
ment-debtor is entitled to appeal against an 
order recognising a transfer of a deoree a6 it 
would be res judicata in subsequent proceedings. 

( Oldfield and Tyabji. JJ.) SALICHEEMALA 

Venkataswami Naidu v Gunturu Rang- 
appa Naidu. 26 I 0. 944 = 2 L.W. 109. 

-0. 21, R. 16— Consideration—Assign¬ 
ment of decree—Plea of fraudulent nature of—If 
executing Court should enquire into. 

On the application for execution by a subse¬ 
quent transferee of a deoree the Court should 
inquire into the objection of the judgment- 
debtor that the transfer is fraudulent and not 
summarily refuse to reooguise the assignment. 

( 8ankaran Nair and Ayling, JJ.i KOTHANDA- 
PANI NAIDU V. KUPPU8AWMY NaICKER. 

23 I.C. 981 = 1 L.W. 206. 

Decree for money. 

—-O- 21 . R. 16 ( 2 )— Decree for money — 

Provision for sale. 


0. P. CODE (Y of 1908), 0 21. R. 16—Legal 
Representation. 

A deoree for money against several persons in 
8. 232 proviso (c) of C. P. C. (1882) signifies a 
personal decree for payment of money agAinst 
two or more persona joiutly, so that a decree to 
pay decretal amount and providing that in 
default mortgaged properties should be sold is 
a deoree for sale and not for money, (Mookerjee 
and Camduff, JJ.) Laldhari Singh v. 
Manager Bhabaipura Estate. 

14 C.L.J. 639=12 I.C. 70=16 O.W.N. 132. 

Effect of Assignment. 

- O. 21. R, 16 —Effect of assignment — 

Decree-holder transferring dominant tenement — 
Whether entitled to execute after transfer, a 
decree relating thereto. 

A decree holder who has transferred to a third 
party the dominant tenement iD respect of 
whioh an easement existed, is nevertheless en¬ 
titled to exeoute a deoree relating to easement, 
if the transferee is not on the reoord or has not 
applied for execution of the deoree. An execut¬ 
ing Court is bound to allow exeoution at the 
instance of the decree-holder who has transfer¬ 
red the decree if the transferee does not apply 
for exeoutiou to it. 18 Cal. 639; 30 All. 28, 
Poll. (Abdur Rahim and 8pencer, JJ.) 
BILU PEDAYELLIGADU V. 8UBYA RaO 

Bahadur Zamindab Gabu. 2 L W. 1122- 

18 M L T. 494 = 29 If L.J 693 = 
81 I.C. 842 = (1916/ 1 M.W.N. 119. 

-—O, 21, R, 16 —Effect of assignment— 

Execution by original decree-holder. 

In an application for exeoution by the origi¬ 
nal deoree-bolder, the judgmeDt-debtor. oannot 
plead that the deoree had been transferred ; and 
O. 91, R. 16 does not prevent the original 
decree-holder from exeouting the deoree. ( Pig- 

gott. J.C.) Ejaz Hussain v. Shah Zaman 
MIBZA. 18 1.0. 97 = 16 0.0,70. 

Enquiry. 

- 0. 21, R. 18— Enquiry—Bad faith of 

transferee decree holder. 

The soundness of ruling in 19 Mad. 230 that 
enquiry should be held as to the alleged bad 
faith of the transferee upon recognising the 
transfer doubted. (Sadasiva Aiyar and Moore, 
JJ.) BOLLA BBAHMADU V. RUDDABAJU VEN- 
KATABaJU. 33 I.C. 71. 

Legal Representation. 

- 0. 21 R. 10 —Legal Representation — 

Transfer to Revenue Court — Recognition of 
assignment—Poioer to execute. 

Under O. 21, R. 16 of the O.P.C. the heirs of 
a deoeased deoree holder may apply for exeou¬ 
tion to the Court that passed the deoree, and 
under 8. 42 of the C.P.O. they oan do so equally 
to any court to whioh that deoree has been trans¬ 
ferred for exeoution. It may also be that the 
right to apply for exeoution in these oireumstan- 
oes includes the right to oarry on an exeoution 
already initiated by the deoeased decree-holder. 
Bat both these things oan be done only in a 
Civil Ooart. The Tahsildar as Revenue Offioer 
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4). P. GODS (V of 1908), 0. 21, R. 16-Legal 
Representation, 

has certain powers in the exeoution of a decree 
by ejectment, bat he cannot exeoate such a 
decree in favour of any one bat the person 
named in it. When it is ordered to give posses¬ 
sion of a holding to a oertain person who is 
then alive, he ha9 no more power to give posses¬ 
sion to anybody else whom he ooneidecs to be 
the heir of that person than a Mazkuri would 
have in the same oiroumstanoes (Hallifax, 
A.J.O.) Mt, Krishna Baiv Debi Singh. 

71 1.0. 409 = 1923 Nag. 199. 

- 0. 21, R. 16 —Legal Representation — 

Transfer by operation of law—Assignment not 
necessary. 

Where the trustee of oertain land9 obtained 
a deoree for rent against oertain tenants but 
before the exeoution of the deoree th-e trust was 
deolared invalid and thereupon the owner of 
the properties applied to exeoute the deoree. 
Held, he must be deemed to have become an 
assignee of the decree by operation of law and 
was oompetent to exeoute deoree although there 
was no formal assignment from the ex-trustee, 
(Jwala Prasad and Poster , JJ.i GORIND SINGH 

v. Maharaja Kumar GopalSaran Narain 
SINGH. 4 P.L.T. 731 = 2 PatL.R. 27 = 

1924 P. 893. 

Non-compliance. 

- 0. 21, R. 16— Non-compliance. 

The provisions of 0. 21, R. 16 of the 0. P. 
Code are of a mandatory nature and non- 
oomplianoe with the provisions thereof 
renders all prooeedings in execution void. 36 
Bom. 68 ; 9 All. 46, foil. (Wilberlorce and 
Abdul Quadir, JJ.) NOTAN Das v. LACHMAN 
SINGH. 3 Lah. L.J. 434 = 

2 Lah. 230 = 63 1.0. 884. 

- 0 21, R, 18— Non-compliance with — 

Effect of. 

The omiesion to oomply with the provisions 
of 0. 21, R. 16, 0. P. C. makes all subsequent 
proceedings void. (Wilberforce. J.) GUL 
Muhammad v. Bandu. 86 l.G. 461, 

Notice of Assignment. 

- 0.21, R. 16— Notice of assignment — 

Assignee applying for execution—Attachment 
before hearing judgment-deb tor's objection — 
Legality of. 

An assignee of a deoree applied under R. 16 
for notices to the transferor and judgment- 
debtor and at the same time applied for at¬ 
tachment of property. The notioe as well as 
warrant for attachment were issued and exe¬ 
cuted. The judgment-debtor objeoted but the 
Court held that the assignee was entitled to 
exeoution' and also allowed the attachment 
already made. It was held that as the objec¬ 
tions of the judgment-debtor were not heard 
the attachment was unlawful and must be set 
aside as cootrary to express provisions of law, 
(Scoff, O.J. and Batchelor, J.) Kassum 
Goolam Husain v. Dayabhai amibsi. 

18 Bom, L.R 978=12 1.0. 817 = 86 Bom. 88. 


0. P CODE (Y of 1908), 0. 21, R. 16-Notice 
of Assignment. 

- 0. 21, R. 16— .Notice of assignment, if 

essential. 

Under 0. 21, R. 16 an assignee of a deoree 
must give notioe of hts application for exeou¬ 
tion both to the assignor and the judgment- 
debtor before the exeoution of the deoree oan 
take plaoe. If an assignee applies for exeoution 
without notioe to either judgment-debtor or 
assignor, and judgment-debtor’s property is 
attaohed the judgment-debtor oannot be said to 
have acquiesoed when he appeals against the 
order of attachment. (Shah Din, C. J.) 
PARTAP SINGH v. GURUDITTA MAL. 

75 P.W.R. 1917 = 39 I G 932 = 

118 P.L.R 1917. 

- 0. 21, Rr. 16 and 17 — Notice—Sub¬ 
stituted service by affixing to the door of the 
defendant’s house—When good. 

Where the serving offioer understands that 
the defendant had gone to another village, he 
need not wait till the defendant returns, nor 
pnrsue him to that village but may affix to the 
outer door. (Ayling. J.) VELLURI BASA- 
VAYYA V. PERURI KlSTNA BRAHAMAN. 

28 I.C. 219 =1 L.W. 381. 

- 0. 21, R. 16— Notice of assignment — 

Reasons for giving. 

The assiguee must, under R. 16, give notioe 
□ot of the assignment but of the exeoution 
prooeedings to the judgment-debtor and trans¬ 
feror. (Das and Adami, JJ.) GOLAB SINGH 

v. Mohammad Zaffar Hassan Khan. 

2 Pat. L T 619 = 62 I C 30 = 6 P L J. 398. 

- 0. 21. Rr. 16 and 90— Notice— Want 

of—No objection in prior execution prooeedings 
—Application to set aside. 

A judgment-debtor not raising objection as to 
the want of notioe or its proper servioe under 
0. 21, R. 16 in the previous exeoution prooeed¬ 
ings oannot do so in his application to set 
aside the eale under 0. 21, R. 90 ; 8 Oal 61, 
Appl. ; 14 O.W.N. 114; 14 O.W.N. 433, Poll, 
(Coutts and 8ultan Ahmad; JJ.) Briji Lad 
Marwari u. Atkinson. 5 Pat. L.J. 639- 

97 1.0 707 = 1 Pat. L.T. 804. 

-0. 21, R. 16— Notice not served on 

assignor—Delay. 

Where a deoree-holder transfers his interest, 
the deoree oannot be exeouted until notioe has 
been served upon the assignor in aooordanoe 
with 0. 21, R. 16, O.P.O The faot that a 
notioe purporting to be under S. 158- B (2), B, 
T. Aot, (1885), has been shown to the assignor 
will not dispense with the neoessity of comply¬ 
ing with the rule. Where a party has had 
plenty of time to comply with the provisions of 
the law in O 21, R. 16, C.P.O., but has 
omitted to do so, he has no absolute right to 
insist upon an adjournment in order to allow 
him to reatify his own omission. (Miller, C.J. 

and Mullick, J.) Maharaja Sir Rameshwab 
Singh v. harihar Jha. 

1 Pat. L.T. 666 = 8 Pat. L J. 890= 
87 1.0.280=1921 Pat. 1, 
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C. P. CODE (Y of 1908), 0. 21, R. 16—Oral 
Alignment, 

Oral Assignment. 

7-0. 21, R 16 — Oral assignment — Writ¬ 

ing essential to enable transferee to execute— 
C. P. Code |18S2j, S. 232. 

Where there is a mere contraot for the sale 
of a decree without an assignment in writing in 
favour of the purchaser he oannot execute the 
decree. The purohaser in such a case does not 
get a title to the decree by operation of law. 
(Sir John Edge.) JATINDRA Natb Basu v. 
PEYER Deye DEBI. 43 Cal. 990 = 

48 I A. 108 = 14 A L J 527 = 
20C.W.N 866 = il916) 1 M W.N. 403 = 
18 Bora. L R. 509 = 24 G.L J. 67 = 
20 M L T 23= 3 L W. 333 = 
34 I.C. 69 = 31 M L.J. 248 (P.O.). 

- O. 21, R. 16 — Oral assignment — 
Assignment of decree — Partition. 

Assignment of decree by a partition is not by 
operation of law and must be in writing. 
( Batchelor and Rao, JJ.) QaLIKHAN v. VlSH* 
WANTH. 9 1 0. 349=13 Bom. L.R. 22; 

-0. 21, R. 16 — Oral assignment — 

Whether assignee can execute. 

Unless the assignment is in writing, an 
assignee of a deoree oannot apply for executing 
it. An oral transferee oannot exeoute the deoree 
transferred. If a deoree obtained by the man¬ 
aging member of a joint Hindu family is 
allotted to another member at the family parti¬ 
tion, the latter is in no sense an assignee of the 
deoree by operation of law, bis exclusive right 
of the appellant to the deoree being only treated 
by an act of all the co-paroeners of the family. 

( Sundara Iyer and Sadasiva Iyer, JJ.) RAMA- 
NATHAN CRETTIAR V. RAGHAVENDRA ROW- 

16 I.C. 807. 

-7—O' 21, R. 16— Oral assignment — 

Application for execution if a step-in-aid. 

An application for exeoution based on an oral 
assignment of a deoree is not one in aooordanoe 
with law and is not a step-in-aid of execution. 
15 Bom. 307, Foll.;'20 Cal. 755, Not appr. ; 19 
Cal. 482 ; 16 All. 26, Diet. (Abdur Rahim, J.) 
Ramanathan Chettiar V. SOK*NATHA 
GOUNDAN. (1911) 2 M W N 339 = 

13 I.C. 78 = 10 M.L.T. 332. 

Recognition. 

- - - 0. 21, R. 18— Recognition— Transfer 

of decree—Right to execute. 

Till the transfer of a decree is reoogoised by 
the Court the deoree-holder on reoord oan apply 
for its exeoution. 31 I.C. 642 ; 29 M. L J 
494, Foil. (Sadasiva Aiyar and Moore, JJ.) 
ARICHETTY tJ. THEBTHA MALI CHETTY. 

34 1.0. 791 = 3 L.W. 821. 

-0.21, R. 16 —Recognition by Court — 

Effect of. 

A transfer of a deoree by an unrecognised 
transferee and is deemed to pass a good title to 
the transferee and is seldom objected to in 
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praotioe by Courts. (Sadasiva Aiyar and 
Moore, JJ.) Mian SAHIB LEVVAI V. GOPAIr 
IEf t- 83 I C. 888. 

-O, 21, R. IB and 8. 47 — Recognition of 

transfer. 

When the plff, transferee decree-holder has 
been recognised in.a proper exeoution appli¬ 
cation by him but the application itself is 
subsequently dismissed for some particular 
default, the subsequent dismissal does not take 
away the right of the judgment-debtor to appeal 
under 8. 47 against the order recognising the 
transfer. An application by a transferee deoree- 
holder under O. 21, R. 16 is an application for 
execution and not one for mere recognition as 
transferee. (Sadasiva Aiyar and Moore, JJ.) 
BOLLA BRAHMADU V. RUDDARA JU VEN- 
KATARAJU. 33 I.C. 71. 

- O. 21, R. 16 — Recognition—Assignee 

from assignee—Refusal to recognise transfer , 
without enquiry—Validity. 

Whore an exeontion application by a trans¬ 
feree from a transferee of a decree was opposed 
by the judgment-debtor on the ground that the 
transfer of fraudulent, and the Court, withoat 
enquiring into the validity of the transfer, 
refused to recognise it. Held, the order was 
illegal. tSankaran Nair and Ayling, JJ.) 
KOTHANDAPANI NAIDU V. KUPPOSWAMI 
Naiker. 24 I.C. 766 = 1 L.W. 206. 

-— O. 21, R. 16 —Recognition by Court — 

Application to recognise transfer merely— Not 
competent—Amendment. 

An application by the transferee of a deoree- 
holder not praying for exeoution but merely for 
recognition of his right of exeoution is legally 
incompetent and should be rejeoted. 31 Mad. 
234, Foil. An amendment of snoh application 
by adding a prayer for exeontion will not be 
allowed on appeal. 17 Cal. 731 (F. B,), Foil. 
(Sadasiva Aiyar and Spencer, JJ.) ALAGaPPA 
CHETTY V. RAMASWAMY CHETTY. 

(1913) M.W.N. 1003 = 21 I.C. 609 = 

14 M.L.T, 618. 

Rights of Assignee. 

- 7 -O- 21, R. 16 — Rights of assignee — 

Assignee of a portion—Decree for dower and 
costs—Not divisible . 

Deoree foe dower and oosts in a suit against 
the heirs of the husband is one and indivisible, 
although a portion of the earn deoroed is made 
recoverable only from the assests of the deoeased. 
The transferee of a portion of an indivisible 
deoree cannot exeoute it even partially. 
iTudball and Rafigue, JJ.) RAMCHANDEB 
NaIE. KaEIA V. ABDUE# HAKIM. 

33 All. 204 = 19 1.0. 304 = 11 A L.J. 249. 

- O. 21, R. 16— Rights of assignee— 

Assignee of a portion—Right to execute. 

O. 21, R. 16 only applies when the whole of 
a deoree has been transferred or when the whole 
interest of any deoree-holder out of several has 
oeen transferred and it does not give power to 
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apply for exeoution of deoree to a transferee of 
a small portion of any one individual deoree- 
holder's rights. (Johnstone, C.J.) Mokhan 
CBAND v. GANGA RAM. 39 I.C. 684 = 

19 P.R. 1917. 

■ —0. 21, R. 16— Rights of assignee— 

Execution of decree. 

The absenoe of consideration for the assign¬ 
ment of a deoree is immaterial and will not 
deprive the assignee of hiB rights to exeoute the 
deoree if the assignment is not a sham 
transaction. 43 1.0. 801, Foil. ( Sadasiva Aiyar 
and Napier, JJ.) Thimma REDDI v. 8UBBA 
REDDIAB. 49 I.C. 141 = (1918) M.W.N. 807. 

- 0. 21, R. 16 —Rights of assignee— 

Right to execute appellate decree. 

What is really transferred when the deoree is 
assigned is not the deoree itself but the interest 
of the deoree-holder m the deoree as finally 
determined. An assignee of a deoree pendente 
life is entitled to exeoute the deoree passed on 
appeal therefrom in favour of the assignor. 

( Spencer and Kumarasivamy Saslri, JJ.) 
PONNU8WAMI Pill AI v. ohidvmbaram 
Ohettiab. 39M.LJ. 294 = 23 M.L T. 218 = 
(1018) M.W.N. 194 = 44 I.C. 849 = 7 L.W. 966. 

- 0. 21, R. 16 and 0. 22, R. 10 and 0. 34, 

R. 8— Rights of assignee— Preliminary mort¬ 
gage decree for sale—Transferee, whether can 
apply for execution—Procedure. 

Where a deoree-holder applied under 0. 21, 
R. 16, 0. P. Code, for.exeoution and also prayed 
for the passing of a final deoree and for sale. 
Held, that there was no exeoutable deoree and 
the application (or exeoutlon was premature but 
as there was a prayer for passing a deoree lor 
sale, the applioant must be directed to amend 
the petition as one falling under 0. 22, R. 10, 
Cl.(l) and O. 34, R. 5 of the O.P. Code. (8ada- 
siva Aiyar and Moore, JJ.) Kanniah Naidu 
V. OHENGAMMA NAIDU. 32 I.C. 981. 

- 0. 21, R. 16 — Rights of assignee— 

Transfer to judgment-debtor. 

A joint judgment-debtor who has obtained a 
transfer of the deoree in his own name is not 
entitled to exeoute it. (8ankaran Nair and 
Spencer, JJ.) annabatulla Venkata- 
batnam u. Annabatulla Naidu. 

28 I 0. 906. 

- 0. 21, R. 16 — Rights of assignee— 

Attachment by transferor—Transferee's right— 
Abandonment—Right to execute tor further 
sums. 

A transferee oan rely on an attaobment 
obtained by his transferor and,subsisting at the 
date ol.his transfer. There may be a presump¬ 
tion of abandonment when a seoond applica¬ 
tion for attaobment is made but it may be 
rebutted by the oonduot of the parties. The 
oonoeption of exeoution for reoovery of distinot 
sums payable to the same deoree-holder on 
different dates as involving distinot attach¬ 
ments is unsound. The reference in 8. 236 (j) 

Yol. 11—28 


0. P. CODE (Y of 1908), 0. 21, R. 16—Tfantfer 
to judgment-debtor, 

of the old C.P.O. to * suoh other methods’ 
indicates that the provision explicitly made, is 
not exhaustive. There is no prohibition in 
law against an application asking for an order 
in exeoution directing the recovery, by means 
of an existing attaobment, of a further sum 
which has become due under the deoree in 
addition to the sum for which exeoution was 
originally sought. (While, C.J. ind Oldfield, 

JJ.) Kuivu Cha Gangu Naidu v. Kovvuri 
BASAVA REDDY. (1913) M W N. 821 = 

16 I.C. 691 = 13 M.L.T. 148. 

-0. 21, R, 16 —Rights of assignee. 

A transferee deoree-holder may apply to 
enter up satisfaction of a deoree without aD 
application for exeoution. (8undara Aiyar and 

Sadasitia Aiyar, JJ.) Dharani Mudali v. 
Meenamba Bai. 17 I.C. 617 = 

12 M L.T. 992. 

-0. 21. Rr. 16 and 83— Right of 

assignee—Attachment—Effect of. 

An assignee of a deoree whioh has been 
attaobed has, under O. 21, R. 53 the right to 
exeoute the deoree notwithstanding the attach¬ 
ment. 13 1 0. 659. Dibs ; 21 M.L.J. 577 ; 24 
Cal. 778, Ref. But suoh right is subjeot to the 
right of the attaching oreditor. (Sundara 
Aiyar and Sadasiva Aiyar, JJ.) ABUMUGA 

Mudaliab v. Yogamba Bai ammani. 

17 I.C. 323 = 13 M.L.T. 227. 

Transfer to Jadgment-debtor. 

-0. 21, R. 16 —Transfer to judgment- 

debtor's pleader—Right of transferee to execute 
—Pleader and client. 

The effeot of the purohase of a deoree by the 
pleader ; for the judgment-debtors is not to 
satisfy the deoree and to release the judgment- 
debtors from liability, although the pleader 
holds the deoree assigned to him in trust for 
bis olients, and, if oalled upon by his clients, 
to do so, is bound to assign the deoree to them. 
No oourt will, however, deoree suoh a re-oon- 
veyanoe exoept upon equitable terms, (Mooker- 
jee and Walmsley, JJ.) NAGENDBA BALA 

Dassi v, Debendra Nath Mahis. 

22 O.W.N. 491 =44 I.C. 13 = 27 C.L J. 388. 

-0. 21, R. 16 —Transfer to judgment- 

debtor— Whether can execute decree—Rights of 
other mortgagors. 

A judgment-debtor who is assignee of the 
mortgaged deoree oan exeoute it by putting up 
the mortgaged property to sale. (16 C.W.N. 
132. Foil.) The purohase by one of several 
mortgagors of the mortgagee’s interest, does 
not entitle the other mortgagors to apportion¬ 
ment of their debts so as to enable them to 
redeem their own shares in the mortgaged pro¬ 
perty but the assignees mortgagors oannot sell 
the mortgaged property for their own share of 
debt. (Bsachavott and Walmsley, JJ.) 
JAGABANDHU PAL V. HALADHAB PAL. 

41 1.0. 269=27 C.L. J. 110. 
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to judgment-debtor. 

-0. 21, R. 16— Transfer to judgment- 

debtor—Purchase by one—Rights of . 

One of several judgment-debtors who pur- 
obases the decree, oannot execute it against the 
other judgment-debtors, but can sue them for 
contribution under 8, 69 of the Contract Aot. 
(i Coxe and Ray. JJ.) Ramlad Mandlad v. 
KHIBODA MOHINI DABI. 20 I G. 869 = 

18 O W N. 113. 

-0. 21, R. 17—Application for execution 

rejected—Not a step-in-aid. 

Under Art. 182 of the Limitation Act, limita¬ 
tion is not saVd'i by an application for execution 
of the decree, when the application is rejected 
under O. 21, R. 17. suo rufe (l). i Fletcher 
and Richardson, JJ ) JOYANUDDIN KBAN v. 
JAMIRUDDIN BABKAB. 37 I G. 916 = 

21 O.W.N 839. 

_0. 21, R. 17— Limitation—Execution 

of decree — Application for permission to file list 
of immoveable properties—Permission granted 
but no time fixed—List filed after period of 
limitation—Execution application, if barred. 

Where before the period of limitation, a 
deoree-holder applied under O. 21, R. 17. for 
permission to file a list of immoveable proper¬ 
ties and permission was giveo but no time was 
fixed within whioh the list was to be filed and 
the list itself was filed after the limitation 
period, the necessary formalities of law were 
not carried out in time and the efieot of limita¬ 
tion oould not be excluded and the exeoution 
application itself was barred. [Stephen and 
Mullich. JJ.) 8ALIMULLA BAHADUR V. QaI- 
NADDI SabKAB 22 l.C. 337 = 18 G.L.J. 538. 

--0. 21, R. 17— Amendment—Power of 

cour t—Amendment after 12 years , but applica¬ 
tion within time—Effect. 

O. 21, R. 17 does not take away the power of 
court to amend an application for execution at 
any time before its disposal. An application so 
amended is one in accordance with law and 
must be deoreed to have been presented at the 
date of the original presentation itself. An 
application for execution was filed within 12 
years of the deoree but it required an amend¬ 
ment, which however was made at a time 
when’the deoree was more than 13 years old. 
Held nevertheless, the applioation is not barred 
nnder Q. 48. [Spencer and Dtvadoss, JJ.) 
vrmori Pitohayya v. Raja Yablagadda. 

45 M.L.J. 651 = 18 L.W. 739 = 
33 U.L.T. iH.O.) 128 = 
76 1.0. 750= 1924 Mad. 367. 

— _O. 21, R. 17— Amended application — 

Application in accordance with law. 

Defective applications subsequently amended 
are deemed applications in accordance with law 
with efieot from the date of first presentation 
under O. 31, R. 17. ( Spencer and Krishnan, 

11.) KAMATGHI AMMAL V. PlOHU AIYAB. 

4 L.W. 103= (lfllfl) 2 M.W.N. 152 = 
35 I.G. 876 = 81 M.L.J, 661. 


0. P. GODE (Y of 1908), 0. 21, R. 17. 

-— 0. 21, R. 17— Order for amendment— 

Non-compliance — Rejection . 

Under R. 17 of O 21 of the present Cede, 
the Court is not expressly bound to rejeot an 
applioation not amended in accordance with its 
orders, as it was under 8. 245 of the Old Code, 
but the efieot of the rule is that the Court ie 
bound to rejeot it, unless it is duly amended 
within the time or tha extended time allowed 
by the Court, or the deoree-hotder can show 
that it does not require amendment. An 
application that is rejected in limme has no 
more been presented than one that the appli¬ 
cant has taken with him into Court but has 
omitted to offer to the Judge or to the proper 
offioer. ( Ballifax, A.J.O.) MEGHRAJ u. ABDUD 

Majid. 17 N L.R 179 = 63 l.C. 971 = 

4 N L.J. 71. 

-0. 21, R. 17— Amendment—Inclusion 

of prayer for attachment of more properties is 
not an amendment. 

Where an exeoution application has been re¬ 
gistered under O. 21, R. 17, C r P.O. , no amend¬ 
ment is possible thereafter. An application to 
file fresh list of properties against whioh exeou¬ 
tion is also prayed for, is not an amendment of 
the execution petition. (Miller , C.J- and Kul- 
want Sahay, J.) Ohaurasi MAHASABICK v. 
Bhagan 8ahu. 2 Pat. 787 = 74 I 0. 144 = 

1923 Pat. 209 = 1924 P. 20. 

- 0. 21, R. 17 —Court can allow amend¬ 
ment or reject application for non-compliance of 
provisions . 

Under O. 21, R. 17, C.P. Code, whenever an 
exeoution applioation is put in court whioh does 
Dot conform to the provisions of rules 11 to 14 
of order 31, the court has the power either to 
rejeot the application or to allow the defect to 
be remedied. It does not impose upon the court 
the duty to oalonlate interest due under the 
deoree. (Das and Adami. JJ.) CHOWDHUBI 

Chintamoni Mahapatra V. Sbimati Mon- 
MOHINI DEBI, 1 P. 149 = 69 1.0. 200 = 

1922 P. 409. 

O. 21, Rp. 17 (2) and 18 — Application 
for execution -Filing of a fresh list of proper¬ 
ties—Continuation of original application. 

A supplemental list of properties sought to be 
attaohed and sold, filed later on, should be taken 
as part of the original applioation under O. 21, 
R. 17 121. If a fresh application were at all* 
neoe^sary then the subsequent application fur¬ 
nishing a supplementary list of properties 
should be treated as one made in continuation 
of the application first presented. In this view 
no question of limitation arose and the deoree- 
holder would be at liberty to proceed with an 
execution as on his prior applications. 17 Cal. 
63 I ; 18 C L.J 533, Ref. (Teunon and New- 
bould. JJ.) Gnanendra Kumar Roy chow- 

DHUBY V. 8HAYAM SUNDER JEN. 

22 G.W.N. 540 = 44 1 0. 563 = 27 C.L.J. 898. 

—-0. 31, Rp. 17 (2) and 11 -Limitation 

—A’xecttfwn application — Presentation by 
Mufehtear— Omission to give particulars . 
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The faofc that tha applicant’s power of 
attorney was not filed with the application, that 
notioe was not given to tha judgment-debtor 
and that no mention was made of euoh parti¬ 
culars as whether any money had beeen realis¬ 
ed or any settlement arrived at, or whether any 
previous execution had been sought out, are not 
such grave defeots as oould not b9 oared by an 
amendmentso as to save limitation nnder 0. 31, 
R. 17 (2). ( Broadwty . J.) KANJI MAL i>. 
’KiDARNATH. 49 I.C 982 = 32 P.W.R. 1919. 

-0. 21, R. 17 12) —Application for execu¬ 
tion by oqent without power of attorney—Sub¬ 
sequent filing of power—Court's duty. 

Where an application for execution was pre¬ 
sented by an agent without a power of attoroey, 
who on objaotion filed a power of attorney sub¬ 
sequently held, that the Court should aooept it 
and treat the application as having b9«n pre¬ 
sented on the date of production of the Dower 
on the principle of O. 21, R 17 (2). (Reid, 
O.J.) Gangaramp. Dina Nath. 

118 P R. 1912 = 81 P.W.R, 1913 = 
18 I.C. 526 = 86 P.L R. 1913. 

-0, 21, R. 18— Cross decrees—Set-off — 

Different capacities. 

The deoree-holder6 in a suit for possession 
applied for execution of a deoree for costs in 
their favour; the judgment-debtors had 
obtained mortgage deorees against a Dumber of 
persons including oue deoree-holder who was a 
purchaser of a small 6bare cf the mortgaged 
property. Held, that under 0. 21, R. 18, no 
set-off oan be allowed as the applicants filled 
distinot characters in the two oases nor could 
there he a set-off where the judgment-debtor 
was a puisne mortgage or an attaching deoree- 
holder. (Walsh and Sunder Lai, JJ.) 8HE0 
SHANKER v. Cbunni Lal. 38 All. 669 = 

36 I.C. 948 = 14 A.L.J. 776. 

• 

-0. 21, R. 18— Cross decrees—Separate 

suits—Set-off. 

Two cross deoreeo in separate suits and not 
in course of exeoution by the same Court oannot 
be set-ofi one against the other. (Banerji, J.) 
AFZAL-UNNISSA V. NURUL HUDA. 

21 I.C. 82 = 11 A.L.J, 763. 

-0. 21, Rr. 18 and 19— Ooss decrees — 

Appellate Court—Execution. 

A deft, in a suit to whom a smaller amount 
is due from the plff. as oosts of the appeal is 
not entitled to execute his dcoroe for oosts 
against the plff. where a larger amount deoreed 
by the lower Court remains unpaid to thi latter 
by the former. (Mookerji and Beaclicrofl, J J.) 

Bepin Behari Ben v. Krishna Bebari 
Sen. 46 Cal. 168 = 48 I.C. 2*1 = 

27 C.L.J. 892. 

-0. 21, R, 18 -Pre-emption decree with 

costs—Plaintiff can set off costs against deposit 
amount. 

Where a suit for pre-emption is deoreed and 
plff. is awarded oosts he is entitled to deduotion 


C. P, CODE (Y of 1908), 0. 21, R. 18. 

of oosts from deposit made by him. (Chevis 
and Scot'-Smith, JJ.) KUPURIA MaL v. Wali 
Muhammad. 2 Lah. 294 = * Lah LJ 884 = 

6B I.C. 260 = 23 P.L.R. 1922 = 

1922 Lah. 142. 

■ -0. 21, R. 18—Cross decrees — Execu¬ 
tion apolication in one suit—Order passed but 
execution stayed to enable the other decree holder 
to apply—Application made by the other party 
—Both pending—Execution how made. 

Where in the oase of orogs-deorees, on an 
aoplioation for exeoution of one deoree, an order 
was p*9aed directing exeoution but allowing it 
to be stayed to enable the other deoree-holder 
to apply for the exeoution of his cross-deoree, 
and the other party files an exeoution applica¬ 
tion, both doorees, may be taken up together 
and s Uisfaocion of the larger deoree may be 
entered to the extent of the smaller. (White, 
O.J. and Oldfield, J.» RUKMANI u Beetham- 
MAL, (1914) M.W.N. 83 = 22 I C. 78 = 

1L W. 3. 

- 0. 21. R. Cross-decrees—Execu¬ 
tion—Application, if necessary. 

0. 21, R. 18, contemplates that the decrees on 
both sides are before the Court for exeoution, 
i.e., that both sides should bivs taken out 
exeoution. Bat where the High Court when 
affirming one of the deorees for reut said that 
exeoution should not issue until the amount of 
mesne profits due under the deoree in favour of 
the appellants had been ascertained, the inten¬ 
tion was that the deorees should be set-off 
against eaoh other and therefore sot-ofl was 
allowed although the judgment-debtor did net 
apply for the exeoution of the dooree. fChamier, 
O.J. and Sharfuddin, J.) HlRA LAL PlNGH 
v. RAMJI RAM. 32 I.C. 746= 1919 Pat. 372. 

- - —0. 21, R, 18 and 8. 49— Equities of 

judgment-debtor against decree-holder—Set off. 

When at any time ono party has a deoree in 
his favour whioh he oan execute against 
another and the latter has cne whioh ho can 
validly enforoo against tho former, then a 
set off may be ordered and exeoution direoted 
to issue only for the balanoe due by the ono to 
the other after making suoh a eet-off. (Ormond, 
J.) Girdhari Lal v. Mulla Mahomed. 

12 I.C. 203 = 4 Bur. L T. 234. 

-0. 21. R. 18 (1) (b) — Barred claim — 

Set-off— Decree. 

The form of exeoution by setting off cross- 
deorees in given is C. P. 0. and no rquifabl3 
considerations oan add to or datraot fmro the 
provisions of the statute. Henoa a s'atute 
barred debt oannot be sot-off against tho olaim 
of the plff. (Fletcher nnd Richardson, JJ.) 
MUNSUR ALI V. ABHOY CHARAN Das. 

40 I.C, 816 = 21 C W N. 1147. 

- 0. 21, R, 18, Cl. (4)— Decrees not inter 

parties—Right of set-off. 

A mortgage decree oan never be termed a 
“joint” and "several”, deoree within 0. 21, 
R. 18 (4) and, therefore, there oannot bo a 
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aet-ofl of two mortgage decrees between the 
same parties ; but if they are between the seme 
parties it is doubtful whether they oan be 
set-off against each other. ( Richards, O.J. and 
Baner jee, J.) Ramchandar Upadhya v. 
Mababir 8INGH. 39 I.C. 960 = 

IS A L.J. 327. | 

- 0. 21. R. 19— Cross-claims—Mesne 

profits — Costs—Recovery barred by limitation — : 
Set-off. i 


I C. P.CODE (Y of 1908). 0. 21, R. 22—Appli- 
| cation under. 

satisfied to the extent of the smaller amount. 
40 Bom. 60, Referred to. (Oldfield and Venkata- 
subba Rao, J J.) VENKATANARAYANA v. 
PURVADA NARASIMHA ROW. 

44 M.L.J. 990=17 L.W. 648 = 
82 M L T. (H C.) 341 = (1923) M.W.N. 474 = 

72 1.0. 869 = 1923 Mad 638. 

-O. 21, R. 19 — Pre-emption decree — 

Costs cannot be set cff against deposit amount. 


Though the opponents would be barred by 
limitation from recovering the iarger sum 
awarded to them under the decree that circum¬ 
stances could not avail to enable the appellant 
to take out exeoution in a manner expressly 1 
forbidden by O. 21, R. 19. and to execute for 
the smaller sum. (Batchelor and Hayward, JJ.) ; 
MADAPPA GANAPPa v JAKI GHOSAL. 

40 Bom. 60 = 30 1 C. 893 = 

17 Bom. L.R. 689. i 

-O. 21, R. 19 and 8. 181 — Cress- i 

claims—Decree entitling two persons to recover 
unequal sums from each other—Party entitled to 
execution. J 

When a decree entitles two persons to re¬ 
cover unequal turns from each other, the person 
entitled to the greater sum has the right to 
take out exeoution, for the balanoe after 
deduoting tho smaller sum under O. 21, R. 19. 

If he fails to make this deduction, the Court 
can under Seo. 151 order th9 refund of the sum 
taken in exoese. (Chatterjee and Panton, JJ.) 

annada Mohan v. atul Chandra, 

96 l.C. 793 = 24 O W N. 469. 

-0, 21, R. 19 — Jurisdiction. i 

Where the olaim sprang from a compromise 
entered into between the parties, the object of 
which was to put an end to all disputes be¬ 
tween them and it was never contemplated that 
another action should be brought in respeot of ' 
any of the matters which formed the subjeot- 
matter of the settlement : Held the exeoution 
Oourt has jurisdiction, though the deoree merely 
declares the rights of the parties inter se and 
doeB not direct any aot to be done. (Sftadi Lai, > 
C.J. and Abdul Qadir, J.) ElAJl MAHOMMED 
TAQI V. HAJI ABDUL. RAHMAN. 

1923 Lah. 151. 

I 


A vendee against whom a deoree for pre¬ 
emption has been passed subjeot to a oertain 
amount being deposited, is not a person who 
oan recover the purohase-money from the plaint¬ 
iff unless he ohooses to deposit it. He cannot 
compel the plaintiff to exercise his rights under 
the deoree for pre emption and the case doeB 
not fall under O. 21. R. 19. Hence oosts award¬ 
ed oaonot be sot off against the amount to be 
deposited as pre-emption money. ( Kanhaiya 
Lai, J.C.) Nilkantb v. Mahabir Singh. 

26 O.C. 349 = 74 I.C. 958 = 
9 O. & A. L.R. 207 = 1924 Oudh 104. 

-0. 21, Rr. 19 and 20 —Cross claims — 

Nature of — Set-off. 

Rule 19 is not limited in application to cross- 
olaims which are of precisely the same nature 
for oases where the parties fill the same oharao- 
ter ; even costs awarded, to the judgment- 
debtor can be set-off. ( Lindsay , J.C. and Kan¬ 
haiya Lai, a. J.C.i Sadik Husain khan v. 
Hushim ali Khan. 24 I.C. 376. 

-0.21, R. 21— Money decree against 

some and mortgage decree against others— 
Nature of the decree. 

Where a deoree in 1897 provided for a money 
decree against some of tbe defts, and a mort¬ 
gage decree againBt another, and the deoree- 
holder applied for exeoution against the first 
set of deftB. in 1910. Held, (Per Karamat 
Hussain, J.) that the deoree being a money 
deoree was barred by O. 21, R. 21. Per Chamier, 
J*—The deeree was not barred because a decree 
cannot ba split up when different reliefs are 
given. ( Karamat Hussain and Chamier. JJ.) 
PARABHU NARA1N 8INGH V. LAJI 8INGH. 

13 I.C. 187 = 9 A.L J. 79. 


-O. 21, R. 19 — Cross-claims under a 

decree. 

Where the plaintff obtained a deoree against 
the fourth defendant for a sum of money whioh i 
she was entitled to as her own Stridhanam, and 
under the same deoree she was liable to the 
fourth defendant for a larger amount in respeot | 
of her mother’s estate as her mother'6 heiress, 
and the plaintiff’s husband as the legal repre- ! 
sentative of tbe plaintiff to her Btaidhuam 
sought to exeoute tbe deoree for the smaller ’ 
amount against the fourth defendant while the 
heir in respeot of the plff.’s mother’s estate was 
the first defendant, the plaintiff’s brother, held, 
that the deoree was inexeoutable in the hands 
of her husband and that O. 21, R, 19, O. P. C. I 
applied and consequently the deoree was > 


-0. 21, R 22. 

application under. 

Dead person. 

Legal representative. 

Notice essential. 

Revivor of decree. 

Application under. 

0. 21, R. 22 —Application under. 

Application for issue of notice upon tbe judg¬ 
ment-debtor or his representative, is a step in- 
aid. (Mukerjee and Panton, JJ.) Saday 
Chandra Jana v. Poresh Nath. 

35 C.L.J. 82 = 63 I.C. 871 = 1922 Oal. 41. 

T“. %2—Application for trans - 

mxssion of decree — Issue of notice — Decree 
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C. P. CODE (Y of 1908), 0. 21, R. 28—Appli¬ 
cation under. 

cap able of execution—Order, if judicial and may 
be delegated. 

An application for transmission of a deoree 
ie not an application for execution and no 
notice unde^O. 21, B. 32 can properly be issued 
on suob an application. The notioe requirod 
by that seotion must on transmission of the 
deoree be issued by the exeouting Court and the 
same Court should decide whether the applica¬ 
tion i? oapable of exeoution. To determine 
whether the deoree is oapable of exeoution, is a 
judicial aot, whioh the Registrar oannnt do. 
(Sanderson, 0.3. Woodroffe, Mookerjee, Chitty 

■ and N. R. C/»after;«a, JJ.) Chutterput 

•Singh v. bait 8urari Mal. 

43 Cal. 903 = 20 C.W N. 889 = 
23 O.L.J. 843 = 36 I 0. 602. (F B.). 

- 0 21, R. 22 — Application under— 

Step-in-aid—Irregular or i defective application 
— Limitation. 

The issue of a notice under 0. 21, R. 22 
starts limitation anew even though the pre- 
ooding application upon whioh the notioe was 
issued was defeotive or irregular. 8. I.O. 377, 

Foil. (Stuart . A.J.C.) 8ri Ram v. Mohan 
I, al, 34 1.0.280 = 19 0.0.17. 

Dead Person. 

-0. 31, R. 22— Dead person—Order 

■ against, invalid. 

An order in exeoution passed against a per¬ 
son dead at the time as well as the subsequent 
.proceedings are a nullity. (Raltigan, J.) 
abdur Rahman v. Kishna Mal. 

161 P.W.R. 1911 = 11 I C. 869 = 

247 P.L.R. 1911. 

■-*0. 21, Rr. 22, 90— Dead person—Death 

of judgment-debtor alter attachment and order 
<1 or sale, but before sale. Legal representative 
not brought on record—Effect. 

Whereafter attaohmeot and order for sale 
-the judgment debtor dies but without hie legal 
representative being brought on reoord, the sale 
takes plaoe. it is not null and void on that 
aooount. The 0969 where want of notioe under 
O. 21, R. 22 ooostitutes a material irregularity 
is quite different. ( Spencer and Krishnan, JJ.) 

Minor doraiswamy v. Chidambaram 
•PILLAI. 18 L.W. 377-43 M,L J. 418 = 

33 H L.T. <H 0.) 29 = (19231 M.W.N. 817 = 
47 Mad. 63=75 1.0. 46 = 1924 Mad. 130. 

Legal Representative. 

-0. 21, R. 22— Legal Representative- 

Deceased judgment-debtor—True legal represen¬ 
tative not brought on record—Notice to inter¬ 
meddler—Objection. 

An exeontion creditor oan serve notioe on an 
intermeddler of the estate of the deoeased judg¬ 
ment-debtor and that would be a servioe on the 
legal representative ; but he ie liable to be met 
with objection, afterwards, that the person who 
was served with notioe, was not really an 
jintermeddler or that, in faot there was a true 


0. P. CODE lY of 1908), 0. 21, R. 82-Notice 
Essential. 

legal representative in existence at the time. 
tMacleod, C.J. and Shaw, J.) 8BANKER DAJI 
NAIK v. Dattatreya. 43 Boro. 1186 = 

68 1.0. 248 = 23 Bom. L R. 314. 

-0. 21, R. 22 (1) (b)—Legal representa¬ 
tives—Not brought on record — Objection — 
Execution sale. 

When an execution sale which had beoome 
final was impeached in the Appellate Court as 
a nullity on the ground that one of the two 
judgment-debtors had died and the sale was 
held without notioe to bis heirs. Held, that 
the point not having been taken at auy stage 
of the suit and no opportunity having been 
given of showing that the surviving judgment- 
debtor was entitled to represent the bejrs of the 
deceased, it was impossible to say that the sale 
was a nullity. ( Mullick and Jwala Prasad, JJ.) 
BHADDAI SAHU v. MaNOWAB ALI. 

4 Pat. L J. 643 = 32 1.0. 123 = 

1920 Pat. 91. 

Notice Essential. 

-0. 21, R. 22. (1882, S. 218)— Notice 

essential—Omission to issue notice of execution 
—Sale void . 

A notioe UDder 8 253 of the C.P. Code, (1882) 
(0. 21, R. 22) is neoessary in order that the 
Court should obtain juriediotion to sell tbe pro¬ 
perty by way of execution against the legal re¬ 
presentative of the judgment debtor. Pending an 
attaohmeot of the properties of *the judgment- 
debtor, the latter beoame an insolvent, and 
hie properties thereupon vested in the Offioial 
Assignee. Tbe deoree-bolder served a notioe on 
the Offioial Assignee to show oause why he 
should not be substituted for the debtors but 
there was no notioe under 8. 248 of tbe 
C.P. Code requiring him to show oauee why tbe 
deoree should not be exeouted against tbe pro¬ 
perties of tbe debtor in his hands and yet the 
property was sold in exeoution. Held, that the 
sale was void and the purohasor obtained no 
title. 27 I.A- 216. Diet. { Lord Paikir.) RAGHU- 
NATH DAS V. 8UNDAR DAS KHETRI. 

42 Cal. 72 = 18 O.W.N. 1038 = 24 I.O 804 = 

1 L.W. 587 = 27 M L J. 130 = 
16 M.L.T. 333 = (1914) M W N 747 = 
16 Bom. L.R. 814 = 20 O.L.J. 383 = 
13 A.L J 134-41 I A. 281 iP 0 ). 

[0. A from 13 1 0. 288.) 

-0. 21, R. 22 and S. 11— Nolice - 

Absence of—Order not binding. 

Judgment-debtor oan in a subsequent appli¬ 
cation objeot to the amount olaimed in a 
previous application if be had been given no 
opportunity to do so id the first application. 

( Banerjee, J.) RATAN LALv. BIBI KUNRIA. 

84 I.O. 144. 

-0. 21, R. 22—Notice essential—Exe¬ 
cution proceedings without notice is a nullity. 

An order for exeoution without notioe uodec 
8. 246 of the Code of 1882 is without jurisdiction 
and a nullity and the exeoution sale cannot 
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€. P. CODE (Y of 1908), 0. 21, R. 22-Notlce 

Essential. 

stand. A mere issue of a notice ie not enffioient 
under the eeotion. It must be served. (Chat¬ 
ter jea and Newbould, JJ.) GURUDAS BISWAS 
v. THAKAMANI. 64 I.C. 476 = 29 C.W.N. 972. 

0. 2t, R. 22— Notice—Minor judgment- 
debtor—Sufficiency, 

O. 21, R. 22, i9 sufficiently complied with, in 
case ot all the co-teDant judgment-debtors 
living in the same house if the notice is delivered 
to all of them at their house even if 6ome of 
them be minors whose guardians ad litem have 
died and no new appointment has been made in 
the execution proceedings. •Sanderson, C J., 
and Richardson, J.) FANI BHUSAN v. 
SURENDBA Nath. 64 I.o. 29 = 35 Cl.L.J. 9. 

0. 21, R. 22— Notice essential—Notice 
not given — Effect, 

The omission to serve a notioe under O. 21, 
R. 22, C. P. C. will render an execution sale 
void for want of jurisdiction. 42 Cal. 72, Ref. 

( Mooktrjte and Walmsley, JJ.) Ram Kinker 
Tewari V. Sthiti Ram. 46 1 0.221 = 

27 O.L.J. 928. 

“- 0. 21, R. 22 —Notice essential — Omis¬ 

sion to issue— Effect on execution sale. 

A sale in execution of a deoree made without 
notice to the legal representative ot a deceased 
judgment-debtor is not valid as against other 
judgment-debtors. O. 21, R, 17 has nothing to 
do with the invalidity of a sale made to a 
BtraDger, who bought without notice of the faot 
that the amount realised by a previous sale 
of other lots of the property attached was 
more than sufficient to satisfy the deoree 
in exeouticn. ( Fletcher and Buda, JJ.) 
Surendra Nath 8aha v. bola Ram Pod- 
DAR. 49 l.C. 699. 

- 0. 21, R. 22 —Notice essential— Omis¬ 
sion— Effect of . 

Where notice is necessary to be issued under 
the seotion, aDy order for execution without 
euoh notioe is without jurisdiction and is a 
nullity. Per Sanderson, C. J.—An order grant¬ 
ing an application of decree-holder tor trans¬ 
mission of the deoree to another Court for exe¬ 
cution is not an order passed on a previous 
application for execution under 8, 248. Per 
Mookerjse, J.—Notice of transmicsioo does 
not mean notioe of applioation for execution. 
(Sanderson, C. J. and Mockerjee, J.) MAHA- 

baj Bahadur Singh i>. Indar chand 

BOTHBA. 26 O.L.J. 130 = 

41 I.C. 883 = 22 C.W.N. 390. 

- 0. 21, R. 22— Notice essential—Omis¬ 
sion—Effect of. 

Notioe under the rule is mandatory, without 
whiob Court oannot proceed against the pro¬ 
perty of the judgment-debtor. The omission 
renders the proceedings wholly void. Even 
where the rule does not apply, the Court 
should iesoe notioe on the judgment-debtor and 
liear hie objeotion before it grants execution of 
a conditional deoree on the mere statement of 
the decree-holder that the oondition has 


36£ 

Cf P ’ C0DE (V of 1908), 0. 21, R. 22—Notice 

Essential, 

happened. The order in the oase when judg¬ 
ment-debtor was entitled to notioe by an • 
express provision of law, may be revoked at the 
instance of the party afleoted thereby if he bad 
do notioe thereof. (Mookerjee and Cuming , 
JJ.) 8HYAM MANDAL V. 8ATINATH BENAR- 

JEE * 44 Cal. 994 = 21 C.W.N. 776 = 

38 I 0. 493 = 24 O.L.J. 823. 

;0. 21, R. 22— Notice essential — Impro¬ 
per service—Effect ot. 

An erroneous order for execution of a decree 
passed after notice dees not bind the judgment- 
debtor where the service of the Dctice has not 
been in acoordaoce with law and the judgment- 
debtor has not been aware of the exeoution 
proceeding. (Sharfuddin and Teunon, JJ.) 
anand Ram v. Nityananda Barham. 

32 1.0. 744. 

“ O* 21,? R. 22— Notice essential—Omis¬ 
sion to serve—Effect of , 

Non-servioe of notice under 8. 248, 0. P. C. 
(1882), will vitiate the sale. (Chafterjea and 
Walmsley, JJ.) MAHARAJA BAHADUR BlNGH 
V. BURENDRA NARAYAN SINGH. 

28 I.C. 898 = 19 C.W.N. 182. 

--0. 21, R. 22— Notice essential—Omis¬ 
sion to issue notice—Effect of. 

Obiter. —The omission to issue a Dotioe to the 
judgment-debtor under O. 21, B, 22, C. P. C. 
is not a material irregularity. 32 Bom. 572. Rel. 

( Carnduff and Beachcrofl, JJ.) BEPIN BEHARI 
BEJALI V, KANTI CHANDRA MANDAD. 

18 I.C. 718. 

-0. 21. R. 22— Notice essential—Sale 

without notice— Sale, if void. 

Omission to serve a notice under O. 21, R. 22, 
is not by itself suflioient to render a sale void. 
Buoh omission would constitute a serious 
iiregularity entitling the judgment debtor to 
vacate the sale by proving that substantial, 
iojury has been the result of it. 25 Bom. 337, 
Foil ; 21 Cal. 23, Not foil. (Brett and Chatter- 
jea, JJ.) Rasaraj Kunai v. Prosonna 
Kumar Roy. 19 I.C. 506 = 40 Cal. 48. 

0. 21, R. 22— Notice essential Insol¬ 
vency-Official Assignee—Substitution of—Sale 
without notice— Voidable. 

A sale of the judgment-debtor’s property 
alter he beoame an insolvent and with notice 
of the execution to tbe Official Assignee is 
operative against him, though his substitution 
in place of judgment-debtor is iooorreot. 

( Chxtty and Teunon, JJ.) SUNDER DAS o. 
Raghunath Das. 16 I.C. 288. 

[On Appeal See 42 Cal. 72 = 27 M.L.J. 180 = 

24 I.C. 304 = 41 I.A. 251 (P.G.).J 

;-0. 21. R. 22— Notice essential — Non-- 

service of notice on judgment-deb tor—Effect. 

An exeoution sale is bad where there is an 
omission to give notioe under 0.21, R. 22, O.P.O.- 
suoh a sale is not however void altogether 
and can only be set aside at the instance of the* 
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C. P. CODE (¥ of 1908), 0. 21, B. 22-Notieo 
Essential. 

judgment-debtor on proof that he had been pre¬ 
judiced thereby. 26 Bom. 887 ; 11 C. L. J. 489 
(P. 0.), Rel. on. (Mookerjee and Teunon, JJ.) 
Sham Sundab Singh ©. JhumatShah. 

11 1.0. 893 = 20 0 L.J. 837. 


-0. 21, R. 22 —Notice essential— 

Absence of notice—Objection, 

An Appellate Court may entertain an objec¬ 
tion to an execution sale on the ground that 
notioe has not been served as required under 
0, 21, R. 22 though it is raised before it lor 
the first time, ( Mookerjee and Cranduff, JJ.) 
LAKSHIM1 CHABAN SEN v. SBISHOHANDRA 
ROY. 9 1.0. 584 = 13 OL J. 162. 


-0, 21, R. 22 —Notice essential—Omis¬ 
sion of—Judgment-deblor given opportunity to 
show cause. 


Although an application for the execution of 
a compromise deoree was made after the expiry 
of one year from the date of the deoree, yet 
inasmuch as the judgment-debtor had been 
given an opportunity to show cause why the 
deoree should not be exeoutsd against him the 
mere faot that no notioe was served on him 
under O 21. R. 22 did not vitiate the oreoeed- 
inga. (8hadi Lai, J.) Kora LAL v. PUNJAB 
NATIONAL BANK. LTD. _ 

2 U.P.L R. (Lah.) 91 = 118 P.L.R. 1920 = 

98 I.C. 816 = 8 L.L.J. 67, 


-0. 21, R. 22 — Notice setting aside 

without—Appeal 

An appeal lies from an urder setting aside 
execution sale without notioe to the auction* 
purchaser at the instanoe of the auotion- 
pnrohaser. ( S>.ott-8mith , J.) GUL BANO t>. 

Mohammad Zakar Khan. 3 Lah. L.J. 463. 

-0. 21, R. 22 —Notice essential—Fai¬ 
lure to record reasons for—Illegality or 
irregularity. 

The provisions of 0. 21, R. 28, 8ub-8 (2) 

requiring the Court to reoord its reasons is only 
disoretionary and the failure to issue a notice 
is necessarily fatal to the validity of the 
subsequent proceedings. In an appeal against 
an order refusing to set aside an exeoution sale 
on the ground of want of notioe under 0. 21, 
R. 22 it would ordinarily be open to the 
appellant to ask the arpellate Court to consi¬ 
der the exeoutiDg Court’s use of its discretion 
on its merits. (Oldfield and Ramesam, JJ.) 
KABIVI9VANATHAN CHETTY t>. SOMA8UNDA- 
BAM CHETTY, 42 M.L-J. 422 = 

(19*>2) M W.N. 178 = 
70 1.0. 611=43 M. 878 = 1922 Mad. 93. 


-0. 21, R. 22 —Notice essewfial— Non¬ 
service of notice on defendant after attaining 
majority—8ale in execution—Effect. 

The noD-Bervioe of notioe under O. 21, R, 22 
upon a defendant after he attains majority is, 
though it does not render the subsequent 
proceedings a nullity, a serious irregularity 
whioh, until met by a valid defeDoe, is suffi¬ 
cient to set aside the subsequent sale in exeou- 


C. P. GODS (Y of 1908), 0. 21, R. 22 -Notlce 

Essential. 

tion. The burden is on the deoree-holder 
to make out such a defenoe. One euoh defenoe 
might be established by proving that the defend¬ 
ant’s interests were fully represented, to the 
knowledge of the defendant, by some other 
party to the proceedings. (Sodasiva Aiyar and 
Napier, JJ.) Krishnasamy Aiyangar t\ 
SOORIKOTTY GANAPATHY AIYAR. 

(1921) M.W.N. 394 = 68 1.0. 903 = 

14L.W.63B. 

-0. 21, Rr. 22 and 90-Notice sssenfia! 

—Notice not given to judgment-debtor — Attach¬ 
ment subsisting —Execution sale not void. 

The dismissal ol an application for tne sale 
of property does not put an end to the attach¬ 
ment. Where there is a subsisting attachment 
and on an application made more than a year 
from the date of the decree for sale of the 
properties, the Court sells the properties with¬ 
out notioe to the judgment debtor under 8.248 
of the C.P. Code. 1882, the sale is not without 
jurisdiction but is merely irregular and liable 
to be set aside under 9. 311. (Abdur Rahim 
and Bakewell, JJ.) Vuppu 8eetharamayya 
v. Minchula Gopalakrishna amma. 

43 Mad. 67 = 37 M.L.J. 216 = 10 L.W.190 = 

83 I.C. 257 = 11919) M.W.N. 868. 

-0. 21,1 R. 22—Omission to issue notice 

—Reasons. 

0. 21, R. 22 is imperative and if notioe iB 
dispensed with under ol. (2), reasons must be 
reoorded. (Sesftapiri Aiyar, J.) SRINIVASA 
AIYANGAR V. NARAYANA AIYANGAR. 

(1917) M.W.N. 498 = 6 L.W. 361 = 
40 1.0. 870 = 33 M.L J. 839. 

-0. 21. Rr. 22 and 22 —Notice-Attach¬ 
ment without notice is not invalid. 

The issue of an attaohment before the service 
of the notioe issued under 0. 21, R- 22 of the 
Code of Civil Procedure, is, in the absenoe of 
any sufficient oause justifying an apprehension 
that the property sought to be attached would 
be removed or transferred, a mere irregularity 
and the execution proceeding is not thereby 
rendered invalid. If there was auy reaeon foe 
the issue of aD attachment before an order was 
passed under 0. 21, R. 23 of the Code, it should 
have been reoorded at the time. The failure to 
reoord the roason does not, however, per se- 
render the attachment invalid. ( Kanhaiya Lai , 

J.C.) Girwar Bahai v. Mangal. 

26 0.0. 288 = 9 0. & A.L.R. 92 = 
78 I.C. 241 = 1924 Oudh 120. 

-0. 21, R. 22 —Notice essential—Omis¬ 
sion to isswfl notice—Irregularity. 

The sale in exeoution of a mortgage deoree is 
Dot rendered null aod void simply owing to the 
omission to issue notice under 0. 21, R. 22. 

( Kanhaiya Lai and Daniels , A.J.Cs.) Kaniz 
Mehdi Begam v. Rasulbeg. 

481.0. 89=8 O.L J. 881. 

-0. 21, B. 22— Notice— When neces¬ 
sary—Object of. 
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4). P. CODE (Y of 1908), 0. 21, R. 22—Notice 
Essential. 

O. 21, R. 22 requires the decree-holder to 
i^sae only one notioe upon the Judgment- 
debtor or hie legal representative. The object 
of the rule is merely to proteot the judgment- 
debtor or hie leg*l representative from being 
lulled into a eenee of seourity. Once a notioe 
ie served, the rule does not contemplate that a 
fresh notioe should be served for every execution 
application made more than one year after the 
last order against the judgment-debtor. 
(Mullick a*d Bucknill, JJ.) Mahadeo SINGH 
v. Dhobi Singh. 2 Pat 916 = 

4 Pat. L.T, 721 = 1923 Pat 283 = 
74 I.C. 838 = 1924 P. 111. 

-0. 21. R. 22 — Notice , when necessary— 

Omission to give notice, effect of. 

Under O 21, R. 22 the executing oourt is 
required to issue the notice therein required 
only in oases where the apDlioation is made 
more than one year after the date of the deoree. 
Queers —Whether tbe omission to issue the 
notioe in oases io whioh it has to be issued 
renders tbe sale null and void. ( Miller . C.J. 
and Adami, J.) BALDEO SINGH v. MEGHU 
Singh. 74 I.C. 202. 

-0. 21, R. 23— Notice essential. 

The omission to issue the notioe under O. 21, 
R. 22 render the sale to be without, jurisdic¬ 
tion inasmuch as the notice under O. 21, R. 22 
is the foundation of the exeoution of a deoree 
presented more than a year after the date of 
tbe deoree. But an irregularity in the servioe 
of the Dotioe is quite a different thing from the 
absenoe of the issue of suoh notioe. The 
former relates to prooedure and the latter goes 
to tbe root of the jurisdiction of the Court. 
(Jwala Prasad and Adami, JJ.) Das Nara- 
YAN SINGH V. MIR MAHAMAD YUSUF. 

8 U P L R (Pat.) 33 = 2 Pat. L.T. 401 = 
6 P.L.J, 319 = 61 1.0. 823 = 1921 Pat. 181. 

- 0. 21, R. 22— Notice essential — Omis¬ 

sion to give—Effect of. 

Under O. 21, R, 22, the exeouting Court is 
required to issue the notioe therein required 
only in casep where the application is made 
more than one year after the date of the deoree. 
Quaere : Whether the emission to issue the 
notioe in cases in which it has to be issued 
renders the sale null and void. (Miller. C.J. 
and Adami, J.) BALDEO BINGH v. MEGHD 

SINGH. (1919, p a t. 386. 

Revivor of Deoree. 

-0. 21, R, 22 — Revivor of decree — 

Notice, 

Parties against whom a deoree is sought to 
be revived must be given notioe on the analogy 
of C.P.O. and on the reasoD of tbe thing. 
Revivor of deorees of the original side is not 
concerned with Art. 182. ( Wallis , C.J. and Old¬ 
field, J.) KRISHNAYA V. GYBNDRA NaIDU. 

40 1.0. 608 = 6 L. V. 290 = 
49 H.L.T. 20-33 ML.J. 833 = 40 Mad. 1127. 

—O, 31, R. 24 —Warrant of attach¬ 
ment — 8eal—Absence of. 


C. P. CODE (Y of 1908), 0 . 21, R. 31. 

Tbe injunotion:that a warrant of attachment 
should be sealed with the seal of tbe Court, is 
imperative and unless it is oomplied with, the 
warrant and the attaohment under it are illegal, 
Resiptanoe to the attachment is not an offenoe. 
(Mullick and Thornhill , JJ.) KHIDIR BUX v. 

Emperor. 8 Pat. L.J. 636 = 

49 I.C. 171 = 20 Cr. L.J. 189. 

-0.21, R. 24 (8)—IParranf— Resistance 

to — Illegal—Officer executing not authorised. 

A warrant of exeoution not bearing a date, on 
or before whioh it should be exeouted, is not a 
good warrant. The Nazir of a Court has no 
authority to execute a warrant when it is direot- 
ed to a bailiff. It is not an offence to resist a 
bad warrant. (Atkinson and Kingsford, JJ.) 
Mohini Mohan Banerji v. Emperor. 

1 Pat. L.J. 980 = 86 I Q. 871 = 
18 Cr. L.J. 39 = 8 Pat. L.W. 64. 


-—O. 21, R. 28— Warrant—Date fixed by 

Court—Earlier date fixed by Naeir— Execution 
between the dates, whether legal. 

A warrant for tbe attaohment of moveable 
property of the judgment-debtor issued, by the 
Court to be exeouted by bailiff endorsed by the 
Nazir to a peon with a direction to exeoote it 
at a date earlier than that fixed by tbe Court 
and executed by tbe peon between the two dates, 
is exeouted rightly. (Harrington and Coze, JJ.) 
Sabid am v. Emperor. 

40 Cal 849 = 19 1.0. 706 = 
14 Cr. L.J. 274 = 17 C.W.N. 941. 


21. R. 29—No suit pending—Court 
cannot stay execution, 

The executing Court had no power to stay 
the exeoution under order XXI, rule 99 of tbe 
Civil Procedure Code if at that time no suit 
was pending before it against tbe deoree-holder 
on tbe part of tbe judgment-debtor. (Scott- 
8mith J.) FlTZHOLMS v. WARYAN 8INGH. 

78 I.C. 419 = 1928 Lah. 814. 


--« -- • j ur Tn,U7iey— 

Attachment when necessary. 

In the oase of a deoree for money when it is 
provided that if it 19 not paid by a oertain date 
speoifio immoveable property should be sold, no 
attachment is neoeseary under O 21, R. 30. It 
is only in oases of deorees formoney whioh do not 
affect any speoifio immoveable property that the 
rule applies. (Miller C.J. and Kulwant Sahay 

J.) Jagannath Bao v. Debi Prasad 

DHANDHANIA. 2 Pat. 768 = 73 I.C. 898 = 

1924 P. 288. 

O* 21, R. 31 —Applicability of. 

To enforoe a deoree by the stringent methods 
provided m O. 91. R. 31. plff. should allege and 
prove facts necessary to bring the oase under 
8 . 11 of the 8p. Rel. Aot. Wailfe, G.J.. Ayling 
andSadasxva Iver. JJ.) Venkatasdbba Rao 
t>. The Asiatic steam Navigation Com¬ 
pany of Caloutta. 

89 Mad. 1=29 M L.J. 342= 

A 1 ?* 8 } J'Tjl' 644=80 I.C. 840= 
18 M.L.T, 286=2 L.W. 808 (F.B.). 
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C. P. QODE (¥ of 1908), 0. 21, R. 32. 

- 0. 21, R. 32— Injunction—Execution — 

Hereditary office—Legal representative—Ap- 
pointment of Commissioner. 

0. 21, R. 32 prescribes the mode of exeonting 
a decree (or an iDjunotion and the Coart is not 
justified in ordering the Polioe to interfere in 
the matter, nor is it justified in appointing a 
Oommissiorer to see that the deoree-holder 
performs without obstruction the duties apper¬ 
taining to his offioe. 01. (5) of R 32. O. 21 
does not authorize the passing ol such orders 
and provides for a different state of things. 
The decree related to a hereditary office which 
the plaintiff olaimed and whioh the defendants 
resisted and was not passed against the defend¬ 
ants as individuals but as descendants of the 
original founder, and oould therefore, be 
enforoed against their legal representatives 
also. (Banerjea and Ryven, JJ.) GOSWAMJ 
GOBDHAN LALJI V. GOSWAMI MADHUSUDAN 

Ballabh. 

40 All. 648 =>48 1.0. 26 = 16 A.L.J. 700. 

-- 0. 21, R. 22—Decree lor demolition 

ot wall—New one erected after demolition— 
Remedy is only by a suit. 

Where a wall is direoted by a decree to be 
demolished as being an obstruction to a right 
of way, and is so demolished in execution of 
the decree, but the judgment-debtor erects 
another wall obstructing the right of way, held, 
that the proper remedy of the deoree-holder is a 
suit for injunction. He oannot get the seoond 
wall demolished in execution of the first decree. 
(Martineau, J.) Maluka v. BUNDAR 8INGH. 

89 1 0. 994 = 20 P.W.R. 1921. 

- 0. 21. Rp. 32 and 84— Compromise decree 

—Breach of terms—Damages. 

A suit for compensation for failure to oarry 
out the terms of a compromise deoree is not 
maintainable since the proper remedy is by way 
of execution under 0. 21, R. 32 or 34. 36 Oal. 

1100 ; 31 Mad. 37 ; 7 I.C. 248, Diet. ( Oldfield 
and Sadasiva Aiyar, JJ.) Muthu Karan- 

VENAALAGAPPA OHETTIAR V. KANAKASABAI 

PILLAI. 24 M.L.T. 34 = (1918) M W N. 338 = 

48 1.0. 689 = 7 L.W. 663. 

- 0, 21, R. 82— Power of Court to 

enforce obedience to decree by punishment. 

The Court can under O. 21, R. 32 seoure 
enforcement of deoree by permanent injunction 
and by punishing the person disobeying, either 
by imprisonment of forfeiture of property but 
the Court oannot order a security bond. 
(Phillips, J.) AIYANA OHARIAR v. VATHIAR 

Ramanuja. 8 L.W. 161 = 

19 M.L.T. 132 =>32 1.0. 698- 
(1916) 1 M W.N. 147. 

- 0. 21, Rp. 82 and 33 —Restitution of 

conjugal rights — Minor wife — Execution 
against parents, ' 

Though R. 88 (1) of 0. 21 has qualified R. 82 
in enforoing decrees for restitution of oonjugal 
rights, still a Court oan pass an effeotive deoree; 
ao that where the wife is a minor, her parents 
nan be direoted to hand her over, and in default, 

Vol, 11—24 


0. P. CODE (V of 1908). 0. 21, R 88. 

execution oan prooeed against their parson and 
property. I All. 601, Dist. (White, C.J. and 
Oldfield, J. )SIVARAMA PILLAI V. VEERAPPA. 
Pillai. 28 I.C. 828- 

-0. 21, R. 82— Injunction—Meaning of 

— Order to furnish account. 

An order to furnish an aooouot whioh was 
contained in a preliminary deoree. is not an in¬ 
junction within O. 21, R. 32. The word “ in¬ 
junction ” as used in O. 21, R. 32 has a more 
extended meaning than it has in the Bpeoifio 
Relief Aot. It is not every order of a Court 
direoting a person to do a oertain aot, that is 
an injunction. In its essence an injunction is 
a relief consequential upon an infringement of 
a legal right. (Mullick and Atkinson, JJ.) 
arjun Buie v. Emperor. 44 I C. 787 = 

19 Or. L.J. 889 = 8 P L J. 106. 

-0. 21, R. 32 (8)—Subsisting attach¬ 
ment. 

In oases under 8. 260. C.P.C., (1882) a valid 
subsisting attachment is an indispensable pre¬ 
cedent to a sale UDder the seotioo. (Retd, C.J. 
and Johnstone, J.) Badri Pershad v. 
FAKIBA. 170 P L.R. 1911 = 

127 P.W.R 1911 = 10 I 0. 341 = 

69 P R. 1911. 

-0. 21, R. 83 —Decree for restitution of 

conjugal rights — Execution — Detention in 
prison should not be ordinarily ordered. 

Ordinarily a court passing a deoree for 
restitution of oonjugal rights against a wife 
ought, under O 21, R. 33 of the Code, direot 
that the deoree shall Dot be executed by the 
detention of the wife iu prison. The faot that 
th9 wife bad already been in jail under the 
sentence of a Criminal Court and that it 
would be no violenoe to her feelings to be 6ent 
to jail if ehe disobeys tbe deoree is no ground 
to refuse to exercise the discretion to be exer- 
oised by the court under R. 33. (Macleod, 
C.J., and Heaton, J.) 3AI PABAVATI v. 
Mansukh Jetha. 44 Bora. 972 = 

99 I.C. 861 = 22 Bora. L.R. 1097. 

-0 21, R 33 — Decree for restitution of 

conjugal rights—Detention of females in jail. 

Though tbe teDdenoy of modern legislation is 
against sending women to jail in oiviI matters, 
in a case where a husband has obtained a 
deoree for restitution of oonjugal rights whioh 
the wife refuses to obey, bat she persists in 
leading ao immoral life ehe must be detained in 
jail in exeoution of the deoree. (Moti Sagar , J.) 

Jagan Nath v. Basant Ram. 

79 1.0. 24 = 1923 Lah. 899 (2). 

-0. 21, R. 83 —Decree for restitution of 

conjugal rights—Women not to be ordinarily 
sent to jail. 

The tendenoy of modern legislation is against 
sending women to jail in oivil matters. The 
Courts should sparingly exeroiee their power of 
sending women to jail. ( Abdul Raoof, J.) MT, 
Amir Bibi v. Nub Mahomed. 

73 1.0. 716 = 1924 Lah. 244. 
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C. P. CODE (Y of 1908), 0 21, R. 88. 

- 0 21, R. 88— Decree for restitution 

of conjugal rights —Form. 

A deoree in a suit for restitution of oonjugal 
rights, against the wife and other defendants 
who prevented her from going to her husband, 
should declare the husband’s right and direot 
that the other defendants do refrain from pre¬ 
venting the plaintiff's wife from returning to 

him. ( Jwala Prasad , J.) Bisweshwar Ram 
t>. Paltu Ram Kahab. 89 I.C. 887. 

- 0. 21, R. 88 (1) and (2)— Imprison¬ 
ment of a woman. 

In executing a decree for restitution of 
oonjugal rights a Court ought, in the exeroise 
of its discretion under 0. 21, R. 33 (1). to decline 
to enforoe the deoree by the detention in prison 
of the wife, especially when she has been 
oharged with adultery by the husband. [Pratt, 
J.O.) Kabam ALLAHI v. Nabain. 10 1.0. 177. 

- — O. 21, R. 34 —Decree for specific per¬ 
formance—Defendant can execute. 

A deoree for speoifio performance can be 
executed by the defendant. ( Macleod , C J. 
and Coyajee, J.) Kabima Bibi Dand BhAi v. 

ABDEB REBMAN BaYAD BANU. 

24 Bom L.R. 496 = 46 B. 990 = 
67 1.0- 667 = 1923 Bom. 26. 

— ——0.21, R. 34 — Compromise decree pro¬ 
viding for exe.u’ion of document can be 
enforced under this tule , 

Where a suit for a declaration of title to a 
property, whioh has been attaohed in execu¬ 
tion of a deoree in another euit, is compro¬ 
mised and a condition of the compromise was 
the exeoution of a mortgage-bond by the plaint¬ 
iff in the suit. to the exeoutiug decree-holder 
of the other suit, the deoree embodying the 
compromise, can be enforoed in the execution 
itself under O. 21, R. 34 and no separate suit 
is necessary. ( Chatterjea and Panton, JJ.) 
SOUDAMINI DA6SI V. BEHABI LAD BISWAS. 

61 I.C. 838 = 25 O.W.N. 68. 

- 0. 21, R, 34— Decree—Transfer of 

shares—Hegxstration of. 

A deoree direoting deft, to execute a transfer 
of half of the shares in a Company in favour of 
plff. and to lodge the transfer together with the 
share certificates with the Company for regis¬ 
tration, is an executable deoree, on deft.’e 
failure to cbey the direotions under the rule. 

( Fletcher and Newbould, JJ.) BBOJENDBA 

Kumab Saha v. Kali Nath Baha. 

41 I.C. 77. 

- 0. 21, R. 34 —Specific performance — 

Execution of decree. 

Aotion taken by the Court in executing a 
deoree for speoifio performance of a oontraot of 
a lease is a proceeding in the suit itself and lis 
pendens does not oease. [Drake- Brockman , J.O,) 
PANDU V. SlTAIi PRASAD. 48 I C. 188- 

14N.L.R. 176. 

-0. 21, R. 38— Co-sharer —Possession 

can only be symbolical. 


C. P. CODE (Y of 1908), 0. 21, R. 88. 

One oo-sharer oan have ODly symbolical joint 
possession as is referred to in 0. 31, R. 35 of the • 
Code as against another oo-sbarer in aotual en¬ 
joyment. ( Lindsay and Kanhaiyalal , JJ.) 

8abbjit Singh v. ram Kumar. 

19 A L.J 783 = 68 I.C, 806 = 

8 U P.L.R. (A.) 146, 

—- 0. 21, R, 38 — Joint possession—If can 

be given. 

An aotion for joint possession iB maintainable 
and joint possession must be given under a de¬ 
oree unless it is unreasonable in the oiroumstaO' 
oes of the oase 28 All. 161. Dies; 26 All. 588; 
Foil ; 18 Cal. 10 (P.O.), Ref. to. { Banerjee and 
Tudball, JJ.) Jagabnath v. Ramphal, 

34 All. 150=13 I.C. 79 = 8 A.L J. 1812. 

-0 21, R. 88— Qcope, 

O. 21, R. 35 only lays down the manner of- 
exeouting a deoree for joint possession. It does 
not oonfer on the Civil Courts any new power 
of granting a deoree for joint possession. 

( Tudball , J.) 8HEO PHER BINGH v. BHOLA 
Singh. 11 I.C. 87. 

-0. 21, Rp. 88 and 95— Symbolical 

possession—Nature of, 

Symbolical possession is not real possession' 
nor is equivalent to real possession UDder the 
Code exoept when the Code expressly or by 
implication deolares it to be so. (Scoff, 0,J. 
ami Russell, J.) MahADEO v. Jannu NAMJI. 

36 Bom. 373 = 14 I 0. 447 = 

14 Bom. L R 118. 

-0. 21, R. 33—Dismissal of application 

after delivery of formal possession—Application 
for delivery of physical possession. 

A decree-holder in a partition suit who was 
put in formal possession of his share of the 
property in exeoution of his deoree, oan again 
apply under O. 21, R. 85 (I), C.P.C. to be put 
into aotual possession of the same property. 
The dismissal of a prior application for aotual 
possession after delivery of formal possession is 
no bar to a subsequent fresh application for 
the same. ( Richardson and Beachcroft, JJ.) 
Khetra Mohan kundu v. jogendra 
Chandra Kundu. 48 1.0. 7. 

-0. 21, R 85— Execution—Writ of 

possession—Forcible removal. 

Under the provisions of either the English 
Common law or the Code of Civil Procedure, a 
reasonable degree of foroe may be used in- 
order to direot the removal of persons bound by 
deoree and refusing to vaoate or deliver posses¬ 
sion of property. (Sharfuddin and Teunon, JJ.) 

H. Mib Ddtt v. BaNJI Bani Dasi. 

42 Cal. 313 = 28 I.C 1000= 

18 Cr. L J. 424 = 19 O W N. 273/ 

0* 21. R. 88— Symbolical possession— 
Failure to affix warrant eifiafes. 

The provisions of the Code as to how eym- 
bolioal delivery is to be efleoted must be strictly 
complied with. Failure to affix a oopy of tb®’ 
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0. P. CODE (Y of 1908), 0. 21, R. 38. 

warrant (or delivery of posaeeeion to the plaoe 
vitiates the symbolical delivery. (Moti Sagar, 
J.) Nidhi Ram v. Parsa Ram. 

1928 Lah. 698=74 1.0. 1 = 6 Lah. L.J. 607. 

-0. 21. Rr. 36 and 98 — Formal 

delivery—Judgment debtor in possession—In¬ 
terruption of adverse possession. 

Where the judgment-debtor is in aotual 
possession, aotnal possession must be given in 
execution in aocordanoe with 0. 21, R. 86, 
O.P.O. Where merely formal possession of 
immoveable property is given to a purohaser at 
an exeoution sale it cannot prevent limitation 
running in favour of the judgment-debtor where 
the latter remains in aotual possession, and the 
property is not in the oooupanoy of a tenant or 
other persons entitled to oooupy the same. 43 
A. 520 ; 36 B. 373. referred to. (Scott-Smith, 
J.) 8ARDARKHAN t>. ABDULLAH KHAN. 

71 1.0. 865 = 1924 Lah. 801. 

-0. 21. Rr. 36 and 86— Decree lor 

possession. 

Whose possession is not obtained subsequent 
suit for possession, is not maintainable. 
(Martineau, J.) RAM CHAND u. Jana. 

3 Lah. L.J. 188 = 69 I.C. 770 = 

88 P.W.R. 1921. 

-0. 21, Rr. 35 and 86— Procedure- 

Symbolical delivery. 

If the law prescribes a definite prooedure for 
delivery of possession purely symbolical, that 
must be strictly followed and no deviation 
from it oan be permitted. Where the exeoution 
proceeding rooorde are available, there can be 
no presumption, that the prooedure laid down 
by the law had been followed. Where plfls. 
never obtained aotual possession of the lands 
and they had not followed the prooedure lAid 
down in Ss. 263 and 264. O.P.O., 11882). they 
oannot be treated as dispossessed subsequently 
by the judgment-debtor and they cannot in¬ 
stitute a fresh suit for possession. ( Shadi Lai 
and Broadway. 33) Khub Ram v. Surat. 

28 P L.R. 1917 = 20 P R. 1917 = 
39 1.0. 783 = 22 P.W R. 1917. 

- 0. 21, Rr. 88 and 86— Applicability — 

Decree holder—Enjoyment of property delivered 
in execution—Disturbance by person without 
any right—Suit for damages. 

Where a deoree-holder, who has obtained 
delivery in exeoution of a deoree for pot-soaeion 
of immoveable property, is disturbed in his 
peaoeful enjoyment thereof by a person who, 
aooording to the deoree-holder himself, has no 
right legitimately derived from any oompjtent 
person to do so, his remedy is either in 
oriminal proseoution or in a suit for damages. 
The person disturbing oannot be regarded as 
tenant against whom there oan be an order for 
delivery under 0. 21, R. 85, C. P* Code. (Old¬ 
field and Venkataeubba Rao, 33.) IBBAHIM 

SAHIB V. KONAMMaL. 

43 M.L.J. 179-11 M.L T. 358 (H.O.)- 

70 1.0. 78-1923 Had. 98. 


0. P. CODE (Y of 1908), 0. 21, R. 35. 

-0. 21, R. 35—Second application, 

The deoree-holder oannot file a seoond appli¬ 
cation for possession under 0. 21, R. 35 after 
he is once granted possession in accordance 
with an order passed on a previous application 
under the same order and rule. 4 All. 184 
17 M.L.J. 598, Foil, and Ref. (Sadasiua Iyer 
and Napier, 33.) THANDAVARAYA MUDALI 
V. SUBRAMANIA GURUKAL. 

32 1.0. 44 = 29 M.L J. 504. 

-0. 21. R. 35— Usufructuary mortgagee 

of father's share— Joint possession with son. 

A usufructuary mortgagee is not entitled to 
a decree piaoiDg him in possession under 0. 21, 
R. 36 (2) but cnly to a decree declaring bis 
rights to possession and entitling him to 
institute a suit for partition. (3 Cal. 198, 
Foil. I Oldfield and Napier, 33.) KOTA 
Balabhadra Patri v. Khetra Doss. 

25 1.0. 401 = 16 M.L T. 229. 

- 0. 21. R. Zb—Delivery of possession to 

agent. 

Delivery of possession oan be made to any 
person orally authorised by the deoree-holder 
though he dees not hold a power of attorney 
from the latter. (Mitra, A.J.C.) LAVA v. 
Emperor. 13 N.L R. 87 = 40 1.0. 689 = 

18 Or. L.J. 689. 

-0. 21, R. 88— Symbolical possession- 

interruption of—Adverse possetst'en. 

Where the provisions of 8. 263 are substan¬ 
tially oomplied with, the transfer of possession 
is complete, whether it is called symbolical 
possession or not ; each delivery of possession 
would have the eSeot of interrupting the 
judgment-debtor’s adverse possession aod his 
possession after euoh delivery is a fresh aot of 
trespass giving rise to a new oause of aotioD. 
36 Bom. 373. Disa.; 6 Cal. 584 ; 7 Cal. 418 J 24 
Cal. 715, Ref. (Mitra, O.A.J.C ) DHANSINGH 
v. GANPAT. 24 I.C. 880 = 10 N.L.R. 60. 

[Also 43 I.C. 268 = 34 M.L.J. 97. (P.0.)] < 

-0. 21. Rr. 88 and 36— Symbolical 

possession delivered by mistake — Eject on 
parties. 

Though symbolical possession is delivered 
where aotual possession should have been given, 
still so far as the judgment-debtor and other 
persons bound by the deoree are conoerned, it 
operates as delivery of aotual possession. 24 
C. 716; 17 M.L.J. 598, Rol. \Adami. J.) 
Maharaja Pratap Udhi Nath bahi Deo 
v. Bhaiani Bunder-Banks Koer. 

24 Or. L.J. 279 = 71 1 0. 999 = 
3 Pat. L.T. 628 = 1923 P. 76. 

-0. 21. Rr. 3B 12), 98 and 96— Pur¬ 
chaser in auction of undivided share—Actual 
possession to be given. 

A purohaser of an undivided Bhare of property 
at a Court auotion oomes within the purview 
of O. 21. Rr. 36 (2) and 95 of the 0. P. Code 
and is entitled to be given aotual possession of 
the share pnrobased. The ease does not oomo' 
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C. P. CODE (Y of 1908), 0. 21, R. 38. 

under R. 96 of tbe sme order. and 

Piggott, JJ.) Sarvi Begum v. Taj Bkgum. 

36 All. 181 = 22 l.C. 971 = 12 A.L J. 269. 

—-0. 21, Rp. 83 (2) and 36— Compliance 

with—What amounts to. 

Whe re the pereooeooooerned have been made 
aware of tbe delivery of possession in the coarse 
of execution proceedings and the publioity, 
which is the object of the provisions of the law, 
has been dearly aohieved, it must be held that 
there has been substantial compliance with it. 
20 P.R. 917 diet. ( Leslie Jones and Dundas, 
JJ.) JUHR Lal v. PEMAN. 68 I.C 182 = 

2 Lah. L. J. 663. 

-0. 21, Rr. 83 (2) and ZB-DeHvery 

of possession — Symbolical possession—Failure 
to affix warrant. 

O. 21, Rr. 35 and 36, O.P.G. imperatively 
requires that a oopy of the warrant of the Court 
for delivery of possession should be affixed in 
some ooaspiouous place on or near the property, 
the objeot of tbe provision being that co-sharers 
and tenants may koow that possession has 
been transferred to the decree-holder. Failure 
to oomply with the prooedure laid down in the 
Code is fatal to the delivery of possession. 20 
P.R. 1917, Fell.; 10 N L.R. 60. Dist. (Scoff- 
Smith, J.) Jauhbi Lad v. Peman. 

2 U.P.L R (Lah.) 47 = 83 I. C. 19 = 

2 Lah L J. 202. 

- O 21, Rp. 85 (2) and 96— Possession 

taken under is symbolical possession. 

There oan be no symbolical possession as 
between the parties to a deoree where the pro¬ 
perty, i« immoveable property whioh is oapable 
of immediate actual possession and comes 
within the s^ope of tbe direotion in O. 21, 
R. 35 (1), C.P. O. Either the deoree-holder is 
put ia possession or not. Symbolical possession 
is the term properly applied where the property 
is of a kind whioh oan be taken possession of in 
exeoution only under O. 21, R. 35 (2), 36 and 
96. Formal delivery under the provisions of 
O 21. R. 35 (1) is aotual delivery. 10 N.L.R. 
60, followed. (Batten, J.C.) PANDUBANG v. 
Sampat. 6 N L.J. 137 = 72 l.C. 318 = 

1923 Nag. 237. 

-O. 21, R. 36—Suit for pre emption by 

usufructuary mortgagee in possession—Whether 
possession should be claimed. 

A osufruotuary mortgagee in possession 
having obtained a pre-emption deoree of a sale 
the equity of redemption, becomes full owner 
of the property by operation of law on deposit¬ 
ing pre-emption price and beiDg himself in 
possession need not eetk anything further in 
exeoutiou ofthedeorco. (Tudball, J.) 8ITARam 
V. Madhao Pande. 

23 l.C. 876 = 12 A.L.J. 521. 

-0.21, R. 36— Symbolical possession — 

Grant of, in a case not contemplated by the 
Code is not effective. 

The delivery of symbolical possession is 
.efieotive only in oases where the Code reoognises 


C. P. CODE (Y of 1908), 0. 21. R. 87. 

symbolical possession. Nor doss tbe delivery 
of suoh possession affeot persons impleaded as 
parties to tbe suit against whom however there 
is no decree for possession. 36 B. 273. foil *, 20 
Bom. L.R. 502, P.C., dist. (Pratt and Kanga, 
JJ.) Raghunath Waman V. KONDIBA 
Babaji. 24 Bom. L.R. 499 = 

68 l.C. 91 = 46 B. 982 = 1922 Bora. 2. 

- 0. 21, Rp. 36 and 97 —Delivery of 

possession— Claim for residence. 

Where the objeotor is found to have a right of 
residence in the property the possession of whioh 
is asked for in exeoution of a deoree, delivery 
thereof should be made according to O. 21, 
R. 36. (Chatterjee and Mullick , JJ.) JlBAN 
Krishna gbosad v. Bembikha Koer. 

20 l.C. 971. 

- 0. 21, R. 38 —Failure to comply with 

rule—Effect of. 

When the provisions of the rule have not 
been oomplied with, and tbe property is in 
possession of tenant, the possession is not 
legally transferred. ( Broadway , J.) KAHAN 
CHAND v. JAWANDI 

41 l.C. 732 = 33 P.W.R. 1917. 

- 0. 21, R. 36— Ejectment—Mortgagee 

in possession—Limitation Act (XV of 1877), 
Sch II, Arts. 142 and 144. 

In a suit in ejectment against A, his usu¬ 
fructuary mortgagee B was impleaded on bis 
statement, that he was in possession. But 
B’s name as a party was added after more than 
12 years’ dispossession of the plaiotiff by A. 
Held , plaintiff’s suit was barred against B under 
Arts. 142 or 144 ; that plaintiffs oan obtain 
deoree against A for possession, and as B acquir¬ 
ed only presoriptive mortgage right, the plain¬ 
tiff oan redeem him after getting possession 
against A. (Sundara Aiyar and Sadasiva 
Aiyar, JJ.) THEKHEIAN RaNGACHABBU 
Chettiyar V. muthukabnapan Kothan. 

18 1.0. 420 = (1913) M.W.N. 134. 

- 0. 21, R. 86 —Property in the posses¬ 
sion of mortgagee. 

0. 21, R. 36, C. P. C. covers delivery to a 
person while the property is in the rightful 
possession of a mortgagee, but suoh delivery is 
iu faot no delivery and has no effeot beyond 
beiDg a cotioe to the mortgagee that the deoree- 
holder ia entitled to redeem. ( Ashworth , A. J.C.) 
Lacbmi Narain v. Raj Nabayana 

84 1.0. 269 = 22 0 0. 278 

- 0. 21, R. 37 — Presumption — Applica¬ 
tion for arrest. 

An application lor the issue of the warrant 
may be presumed when the warrant of arrest is 
issued in the preseDoe of deoree-holder’s pleader. 
(Scott, C.J. and Chandavarkar, J.) CHINAPA 

Karsappa v. Ladasaheb Babasaheb 

19 1 0 394 = 15 Bom. L.R. 208. 

-—0- 21, R, 87 — Arrest, when may be 

ordered. 

A deoree-holder is not justified in apply- 
ing lot the arrest o! the judgment-debtor in tbo 
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first inetanoe without trying to obtain exe¬ 
cution of the deoree by other means available 
to him, i.e., by the attachment and sale ol his 
property other than land* (Shah D%ti % J#) 

Bahadur Khan v. Viroo Mad. 

73 P.L.R. 1918 = 29 1.0. 182 = 

93 P.Yf.R. 1918. 

-0. 21, R. 37-Notice-Ill-health. 

Grounds lor belief that the judgment-debtor 
is not in a fit state ol health to undergo confine¬ 
ment ate sufficient lor the Court to exeroise its 
discretion to issue notioe in the first instance. 

( Chamitr , J.O. and EvansjkJ.Q.) DIP CHAND 

V. Naushad ali KHAN. . ^ 

9 I.C. 746=14 0.0. 38. 

_0. 21, R. 87— Arrest of judgment debtor 

—Application for—Residence out of jurisdic¬ 
tion. 

The faot that the judgment-debtor does not 
reside within the territorial jurisdiction of the 
Court is not a sufficient reason for refusing to 
issue a warrant lor his arrest, although such 
a warrant oan be executed only within the 
Court’s territorial jurisdiction. In issuing suoh 
a warrant the Court should fix a date for its 
return. ( Chamier , C.J. and Sharfuddin, J.) 
Krishna Prasad v. Bidya Nanda. 

44 I 0. 296 = 3 Pat. L.J. 95. 

-0. 21, R. 40 — Arrest of judgment 

debtor — Imprisonment—Property of. 

Where all the moveable and immoveable pro¬ 
perties of the judgment-debtor had been sold in 
execution of deoreea obtained by other persons 
and is not able to pay off the whole or any 
portion ol the deoree debt, it would be im¬ 
proper to order his imprisonment. (Martineau, 
J.) LALA DAS V. MINAMAD. 

4 Lah. L.J. 266 = 1922 Lah. 289. 

-0. 21, R. 40— Poverty—Burden of 

proof—When Court should refuse to direct 
release of judgment-debtor. 

The burden of proving poverty and inability 
to pay under 0 21, R. 40 lies on the judgment- 
debtor and if the judgment oreditor shows that 
the debtor is in a position to pay a substantial 
part ol the deoretal amount or instalment, the 
Court should refuse to direot his release. ( Hart- 
noil , 0.0. J and Twomey, J.) CHA8 R. COWIE 
& CO. V, W.H.A. SKIDMORE. 

7 Bur. L.T. 242 = 23 I.C. 833=7 L.B.R. 339. 

-0.21. R. 40 (2) (d)— 1 " Some part 

thereof **—Meaning of. 

The words “ some part thereof ” in R. 40 
(2) (d) ol 0. 21, refer to deoree lor p ayment of 
money generally and are not limited to instal¬ 
ment decrees only. ( Bartnoll , O.C.J. and Two - 
mey, J.l Chas R. Cowie & Co v. W.H.a. 
SKIDMORE. 7 Bur L.T. 242 = 23 I 0. 833 = 

7 L.B.R 839. 

-0. 21, R. il— Application lor judg¬ 
ment-debtor's examination—Late stage. 

An application for the examination of the 
judgment-debtor can be made at any stage of 
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the exeoution proceedings. It is not oompul- 
sory on the deoree-holder to exhaust all the 
usual methods of exeoution belore applying 
under this rule. When the judgment-debtor 
has been summoned tx parte, he can make au 
application to set it aside. This procedure must 
be resorted to only when there is any difficulty 
about obtaining sufficient particulars of the 
judgment-debtor’s property. (Chaudhari, J.) 

National Bank of India, Ltd. v. 
GHUZNAVI. 34 I.C. 287= 43 Oal. 285. 

■0. 21, R. 42— Scope of—Accounts in 


scheme suit. 

Au inquiry into the state of aooouots under 
Q. 92, C.P.C., with a view to ascertain the 
liability of the trustee if any towards the trust 
fund, is an inquiry into a matter ejusdem 
generis with an inquiry into the question of 
mesne profits and is oovered by the rule. 
(Piggott and Walsh, JJ.) JAI Narain v. 
BANKEY LaL. 41 I.C, 89. 

0. 21, R. 43 -Surety for attached move¬ 


ables can be provided against in execution. 

A surety, for attaohed moveables, who agrees 
to produoe it when oalled upon to do so, oan be 
proceeded against iu exeoution if he fails to so 
produoe. R. 43 does not afleot his liability. 
(Qokul Prosad, J.) MADHO PROSAD v. Peari 
LAL. 62 I.C. 719 = 19 A.L.J. 247. 

- 0. 21, Rr. 43 and 87— Sapurdar of 

attached property—Responsibility for the pro¬ 
duction. 

A sapurdar of attaohed property is responsible 
to the Court for its production and if be is 
unable to produoe it when oalled on to do so, 
he is liable to pay the value. A dismissal of the 
exeoution proceedings for default does not 
release him from his liability, although the 
attaohmeot thereby comes to an end. ( Broad¬ 
way, J.) Dabbari Mal V. Kanshi. 

74 P.L.R. 1919 = 81 I.C. 088 = 60 P.R. 1919. 

0. 21, R. 48 —Surety for attached pro- 

. . . * . i . . 


perty— Execution against—Procedure. 

Where iu exeoution of a deoree, the property 
is made over to a third person for safe oustody 
on his executing a bond with BuretieB to pro¬ 
duce it when required the deoree-holder on 
failure to produoe oannot, prooeed to enforce 
the bond against the sureties but should get 
the bond assigned to himself and sue on it. 
(Abdur Rahim and Napier, JJ.) Raja OF 
VENKATAGIRI V. SURAKRISHNA REDDI. 

12 L.W. 329 = 39 M.L.J. 472 = 
60 1.0. 134 = (1920) M.W.N. 784. 

-0. 21, R. 48 —Depository of live-stock 

— Security—Enforcement of—Suit or execution. 

The seourity given by a depository for the 
safe oustody of live-stook whioh has been attaoh¬ 
ed oannot be realised by summary prooess in 
exeoution, 18 C. P. L. R. 104, Poll.; 12 C. P,'L. 
R. 149. Dias, (Mittra, A. J. C.) Khetsi Das 
t>. HARBA. 47 I.C. 966 = 16 N.L.R. 178. 
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~~~ ' 0* 21, Rr. 48 and 46 —Applicability 

Attachment of—Agricultural produce in the 
hands of third parties . 

O. 21, R. 46, C.P. Code, and not R. 44 or 
R. 46 applies to the attaohment of agricultural 
produoe in the hands of a third party. ( Kincaid 
and Raymond, A. J. Os.) BlKCHAND v. bajan- 
DAS. 64 1.0. 1007-13 SLR. 128. 

—0. 21, R. 46 —Money deposited by a 


third person as due to judgment-debtor — 
Payment to decree holder—Effect of deposit. 

The decree-holder applied for attaohment 
of a debt due to the judgment-debtor. The 
debtor objeoted to pay but admitted that on 
taking accounts the sum would be found due 
by him to the judgment debtor. The Court 
directed payment of the debt into Court and 
on failure direoted the debtor’s house to be 
sold. Tho debtor, therefore, deposited the sum 
into Court but it was shared by the dooree- 
holder along with another decree-holder. He 
then sued the decree-holders for the sum. 
Held, that as by his admission, be was bound 
to pay that sum to the judgment-debtor, he 
could not reoever. (Piggott and Walsh , JJ.) 
Mahadeo Prasad v. Dirgbijai Singh. 

43 All. 272 = 60 I C. 881 = 19 A L J. 41. 

0 21, Rr. 46 and 54—fS«. 268 and 


274, Old Code )—Mortgage debt— Usufructuary 
mortgage. 

O. 21, R. 46 does not apply to the oase of a 
purely usufruotuary mortgage where there is no 
debt payable by the mortgagor. The procedure 
should be by attaohment under 8. 274 of the 
interest in immoveable property and its sale in 
aooordaooe with the Code. (Scoff, C.J. and 
Batchelor, J.) MANIOLAL v. MOTIBHAI. 

88 Bora. 288 = 10 I C. 812 = 13 Bora. L.R. 283. 

0. 21, Rr. 46, 64 and 64 —Execution 


w w 

sale—Absence of attachment. 

The absenoe of attachment, though an 
irregularity does not render sale, absolutely 
void. (Ckatterjee and Richardson, JJ.) Tarak 
Nath v. Syama Oharan. 36 1.0. 292. 

-0. 21, Rr. 46 and 52- l Debt,' meaning 

of—Annuity, whether can be attached. 

The term ' debt ’ in O. 21, R. 46, C. P. C. is 
legally construed as meaning debt either due 
or aooruing due. An annuity cannot be 
attached when it does not fall due. as also 
money expeotod to reaoh a public offioer, bu6 
not actually come to his hands. [Mookerjee and 
Oarnduff, JJ.) Padmanand Bingh v. Rama 
Prasad. 14 C L.J-127 = 11 I C. 422 = 

16 O.W.N. 14. 

O. 21, R. 46 — Prohibitory order 


against/person out side jurisdiction— Legality 

An executing Court cannot order an attach¬ 
ment of a debt due to a judgment-debtor by a 
person outside its jurisdiction. [Mookerjee and 
Carnduff, JJ.) Begg, Dunlop & Go. «. 
JAGANNATH. 39 Cal. 104 = 14 G.L.J. 228 = 

111.C. 417 = 16 C.W.N. 402. 


0. P. CODE (Y of 1908), 0 . 21, R. 46. 


—- - 0. 21, R. 48 —Right to sue for debt — 
Attachment of debt . 

Obiter, —A judgment-debtor oan sue for his 
debt though attaohad by a deoree-hoider bat 
oan not reoover the debt until the decree against 
him is satisfied. ( Mookerjee and Caspersz, JJ.) 
amrit Dal v. Bhyma Oharan. 10 I.o. 869 


0. 21, R. 46— Prohibitory order — 
competency of a Court to pass order. 

A Court, in whose jurisdiction the judgment- 
debtor does not reside, oannot pass a prohibitory 
order under the rule. ( Chevis, J.) GREGORY 
v. Thompson. 177 P L.R. 1919 - 

30 I.C. 487 = 116 P.W R. 1918. 

0* 21, R. 46 —Attachment of debt — 
Payment to decree-holier—Liability 0 / debtor. 

A debtor is not absolved from liability by the 
fact that he paid tho debt to a deoroe-holder of 
hie oreditor who attached tho debt in execution 
of his deoree, when he was not entitled to 
reoover the debt. In suoh oases the debtor must 
contest his liability to pay to the deoree-holder 

(Shadi Lai, J.) Hari Ram v. Hukam Chand. 

28 I.C. 317 = 80 P.L.R. 1915. 

- — 0. 21, Rr. 46 and 90 —Mortgage de'U — 

Execution sale—Immoveable properly. 

A mortgage debt is itself immoveable property 
for purposes of an exeoution sale. 80 lone as 
it is charged on immoveable property. (Ken¬ 
sington, J.) Sewa Ram v Dheru Shah 

123 P.L.R. 1913 = 18 1.0. 818 = 

79 P.W.R. 1918. 

77 J?.’ 2** R* 46 — Insolvency of judgment- 

debtor —Discharge — Interest. 

A dispute between an Official Assignee 
appointed by one Court and a Receiver appoint¬ 
ed by another Court does not taka away the 
liability of the debtor to pay interest. He can 
obtain a valid discharge by payment into Court 
and a prohibitory order under 8 268 (a), 0. P, 

C. (1882), does not debar him from doiDg so 
(Beadon, J.) The Firm op Kanhaya Lal 
v. Seth Radhakishen. 

112 P.L R. 1918 = 18 I.C, 205 = 

92 P.W.R. 1913. 

-0. 21, Rr. 46. 76, 79 and SO—Com¬ 
pany—Shares—Execution sale—Rights of pur¬ 
chaser. * 

Where shares are sola in exeoution of a 
decree and the eale is confirmed nothing further 
is left to be done by the court or the transferee, 
the only thing left to be done is for the company 
e.thsr to recognise the transfer or refuse to 
recognise. [Kumnraswami Sastri and Deva- 

doss. JJ.) Nagbhushanum v. Ramchandra 
70 1.0 .39 is®M L°f. 2Si 2 J lM?Ma<i 3 2«. 

® ni ? to reoov ? r the amount of a debt 
purchased in execution of a decree, only a 
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reasDnable amount of certainty as regards the 
debt is all that oan be expeoted having regard 
to the knowledge and the oiroumatanoes of the 
plS.; extraneous evidenoe oan be given to prove 
identity. (Ayling and Scshagiri Aiyar, JJ.) 
"VlSVANATHA PANDARA V. SOUTH INDIA 
BANK, TlNNBVELLY. 6 L.W. 712 = 

42 1.0. 609 =><1917) M.W.N. 879. 


-0. 21. Rr 46 and 94 —Mortgage debt — 

Attachment—Procedure, 


An atlaohment of the mortgagee’s interest in 
mortgaged property should be made under 
O. 21, R. 46, O.P.O. and if not so made, notice 
will not be presumed againet him. (Ayling 

and Tyabji, JJ.) Ramaswami Moopan v. 
Srinivasa aiyar. 39 Mad. 889 = 

28 l.C. 284 = 28 M L J 838. 


-0. 21, R. IS—Attachment of debt —Re¬ 
ceiver*—Madras Civil Rules of Practice, R 199. 

Where an application for attachment of a 
debt is made, the Court ie not bound to satisfy 
itself as to the existenoe of the debt and if it 
appoints a receiver under R. 189 of the Civil 
Rules of Praotioe, it does not aot irregularly in 
the exercise of its jurisdiction. [Hannay. J.) 

Buryanarayana v. Venkata Rathamma. 

27 l.C. 812. 


- 0- 21, R. 46 — Mortgage debt—Attach¬ 
ment- , 

An attachment of a debt eeoured by a simple 
motgage should be made under 0. 21, R. 46 and 
the faot o! the mortgagee remaining in posses¬ 
sion either actual or oonetruotive makes no 
difference [Wallis and Ayling JJ.I CHULLILE 
PbetikayilNammad v. Othenam Nambiar. 

26 1.0 BOB-27 M.L J. 289. 

— — 0. 21, R. 46— Suit for money debt due 

to judgment-debtor—Attached and realised by 
decree-holder—Suit by assignee of debt before 
attachment — Limitation — Limitation Act, 
Sch, 1, Arts. 29,36, 62 and 120— Applicability 

Where a debt due to a judgment-debtor was 
attached aud he realised by his decree-holder, a 
suit by an alleged assignee of the debt before 
attachment is governed by either Artiole 62 
or 120 of the Limitation Aot not by Art. 29 
or 36, and limitation ruus from the date on 
whiob the attaohing oreditor received the 
money from Court. (White, C.J., Sankaran 
Nair and Oldfield , JJ.) YellaiMMAD v. 
AYYAPPA NAICK. 38 Mad. 972 = 

26 M.L.J. 166 = 1 L.W- 162 = 
22 I C. 870 = (1914) M.W.N. 348. 

- 0. 21, R. 46 —Mortgage debt—Attach¬ 
ment of. 

A debt seoured on a hypothecation bond is 
not immoveable properly for purposes of attaoh- 
mont and a Small Cause Court oan attach it. 
22 M.L J 105, Poll. (Abdur Rahim and 
Qundara Aiyar, JJ.) 8UBBAMNIA AIYAB v. 
SUBBA AIYAR. 16 1.0. 816. 

-0. 21, Rr. 48 and 64—(1882) 8s, 268 

and 274— Attachment—Mortgage debt. 
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A purohaser of mortgage debt attaohed in 
exeoutiou of a deoree without oomplianoe with 
the provisions of attaohing immoveable pro¬ 
perty, can enforoe his valid right over it despite 
the irregularity of its oonformiDg to the provi¬ 
sions of 8 274. The question in 6 uoh oases 
naturally arises whether the irregularity is 
enough to set aside sales under S. 274. (Sun- 
dara Aiyar and Sadasiva Aiyar, JJ.) NOOR- 
DIN Kutti v. Kunhi Bava. (1912) M W.N. 

879 = 16 l.C. 438 = 12 M.L.T. 300. 

-0. 21, R. 46— Debt—Right of debtor to 

plead that one claimant and not another entitled 
to debt. 

If there are two competing claimants to the 
same debts, tbe debtor is entitled to say that 
one of them is the person really entitled to 
payment from him and not the other. The 
debtor is entitled to refuse to pay the amount 
to the person who is not really entitled to pay¬ 
ment. Although a creditor has notioe of au 
assignment, there is no duty at law on him, 
under the old O.P.C. to bring it to 
tbe notice of the attaohing Court. (Sundara 
Aiyar, J.) SUBRAMANIA PlLLAl v. DAKSHIN- 
AMUBTHI MUDALIAR. 11 M L T. 262 = 

19 l.C. 193 = (1912» M.W.N 863. 

-0 21. Rr. 46 and 94 — Mortgage debt 

— If immoveable property. 

A debt seoured by a hypothecation bond is 
moveable property within the meaning of O. 21 , 
R. 46 and so the provisions of 0 21, R. 54 do 
not apply to it. 8 M.L.J. 1 ; 18 Mad. 437 S 15 
All. 134; 26 Bom. 305; 12 Cal. 546 ; 30 Cal. 805; 
6 C. W.N. 5; 19 Bom. 121; Poll. 9 Mad. 6 ; 10 
Mad. 169. Not foil (Abdul Rahim and Spencer, 
jj.) Natabaja Iyer v. south India Bank 
10 M.L.T, 803 = (1911) 2 M.W.N. 990 = 
18 l.C. 91 = 22 M.L.J 109 = 37 Mad. 91. 

-0. 21, R. 46 — Share of bttsiness — 

Attachment of an undivided share of one of 
several members of a joint Hindu family. 

Tbe 6 hare of an undivided brother in the 
auoestral family money-lending business oan- 
not be attaohed iu exeoutiou of a personal 
decree against him ( Mittra. O. A. J. C.) 
UMBAOSINGH V BUGANOHAND. 

23 l.C. 196 = 10 N.L.R. 17. 

-0 21, Rr. 46 and 64— Mortgage debt — 

Simple mortgage • 

A simple mortgage is not immoveable pro¬ 
perty within O. 21, R. 54, and attachment 
of a simple mortgage is to be made under 
0.21, R. 46. 37 Bom. 61; 26 Bom. 305; 20 Cal. 
805 ; 12 Cal. 546. Ref. (Kanhaiya Lai and 
Daniels, A. J. Os.) SHAH MOHAMMAD YUSUP 
V LACHBMI Narain 

6 O.L.J. 49 = 60 l.C. 197 = 21 0.0. 400. 

-0. 21, R 46— Debt — Attachment— Suit 

for recovery. 

Au order of attaohment of a debt is no bar 
to a suit for the reoovery of the debt unless the 
order so expresses it. (Pandit Kanhaiya Lai, 
A. J. G.) Sheo Raja v. Jagan. 

49 l.C. 88 = 8 O.L.J. 766. 
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-0, 21, R. 46— Judgment debtor ’a 

money in decree-holder's hand. 

Money in the hands of the decree-holder 
belonging to the judgment-debtor is moveable 
property not in possession of the judgment- 
debtor and not a debt,not seoared by a negotia¬ 
ble instrument ; so it may be attaohed without 
notice to the judgment-debtor. {Stuart, J. 0.) 
Rajab ali Shah v. Upper India Paper 
Mills Co, Ltd. 17 1.0. 420 = ia O.C. 289. 

-0. 21, Rp. 46, 52 and 53 -Debt— 

Description of — Essential. 

An application for exeoution against property 
not in the possession of the judgment-debtor 
such as debts due to him or money to wbiob 
he is entitled in the custody of the Court should 
definitely speoify the particular debt or deoree 
and such execution oannot issue merely on the 
strength of an application for attachment or 
sale of moveable property. iPiggott. A, J. C.) 
Mahomed Sadie v. Tikabam. 9 I.C, 240. 

-0. 21, R. 46— Debt — Attachment — 

Liability denied — Froceduie, 

When the garnishee or third party admits 
the debt, payment can be ordered to be made to 
the judgment-debtor and where he denies the 
debt, the decree-holder may have it sold, or he 
may have a Reoeiver appointed with power to 
him to sue the garnishee to reoover the debt 
from him. 8 Bom. L.R. 91 and 11 Bom. 448 
Foil, (Maung Kin, J.) M R R. M. FIRM v. 
ZAN. 85 I.C. 469 = 10 Bur. L.T. 6. 

-0. 21, R. 46— Money payable to judg¬ 
ment debtor — Attachment. 

Where an order of attachment is served 
upon the officer holding the judgment-debtor’s 
money, alter he has endorsed a cheque in favour 
of judgment-debtor’s assignee, the attachment 
is of no avail. {Moore, J.) ABUNACHELLAM 
CHETTY V. aOMABDNDARAM CHETTY. 

12 I C, 869 = 4 Bur. LT. 148. 

-0. 21, Rr. 46, 2 (1)— Burma Chief 

Court Rule s— Practice — Judgment-debtor — 
Admits claim but refuses to pay. 

A debtor who admits that he owes money to 
the plaintiff but refuses to pay should be pro¬ 
ceeded against under O. 21, R. 45 (a) of Burma 
Chief Court Rules. (Fox. O J. and Parlett, J.) 
P.L.M. Firm v. Daisy M. btacey. 

38 I.C. 169 = 9 Bur. L.T. 122. 

-0. 21, Rr. 48 and 52— Attachment — 

Security—Deposit of employee — Notice served on 
auditor—Notice disregarded — L-ability of com¬ 
pany—Lien on—Security deposit. 

Where the auditor of a Railway Company 
was prohibited by the order of a Court from 
paying to a Railway employee the amount of 
a security deposit and he disregarded the order 
on the plea that the amount was under the 
control of the Agent and benoe, not being at 
the disposal of the employee was Dot liable to 
attachment; held, that the deposit ooold be 
attaohed subject to the Company’s lien, though 
it oould not be realised until freed from that 
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lien and the Company was liable for the default 
of the auditor. (Parlett, J.) BURMA RAIL- 
ways Co., Ltd, v. Hira Lal. 

7 Bur. L T 288 = 24 I.C. 725 = 8 L.B.R. 62. 

’“0* 21, R. 48 (3 )— Government, a neces¬ 
sary party. 

No order under R. 48 (3> of the Code oan be 
made against Government without bringing the 
Government on the reoord as a party. (Reid. 
C.J.) Niadar Mal 0. Biddulph. 

98 P R. 1912 = 255 P L.R. 1912 = 
14 I.C. 737-164 P.W.R. 1012. 

0- 21, R. 49— Decree against individual 
partner--Direction to take accounts. 

A deoree against an individual partner oan 
be made. Such a decree is contemplated in 
O. 21, R, 49. (N. R. Chatterjee and New- 

bould. JJ.) Krishnadhan Banerjee u. 
8ANYASI OHABAN Mandal. 28 C.W.N. 500 = 

51 1.0. 897 = 29 C.L J. 280. 

0. 21, R. 50 —Interpretation of section 
Sub-rule (4) does not affect subr-ule (2). 

O. 21, R. 50, sub rule (4) is really intended to 
make olear the implication of sub-rule (1). It 
does not in any sense afieot the provisions of 
sub rule (2) of that rule. The meaninglof sub¬ 
rule (4) is that a deoree agaiDst a firm as suoh 
will not affect a partner who has not been 
served with a summons to appear and answer 
so far as bis other property «is concerned, 
0. 21, R. 64 (2) is wide enough to oover the case 
of a deoeased partner. (Shah, A.G.J. and 
Crump, J.) JlVRAJ LALOOBHAI PATEL v. 

Bhagvandas Gordhandas. 

24 Bom. L.R. 1037 = 68 1.0. 627 = 

1923 Bom. 66. 

0. 21, R, 50— Partnership — Execution 

against. 

Per Hayward , A.J.O.— Quaere.— Whether 
exeoution oan issue on an award against a 
firm in respeot of whioh a person objeots 
that he is not a member of the firm and not 
bound by the award against anything more 
than the property of the partnership under the 
rule. ( Crouch and Hayward, A.J.Gs.) POKAR- 

das Jashomalo. Forbes Campbell & Co., 
LTD. 19 I.C. 863 = 6 8.L.R. 127. 

— ^1, R* 80 (1) and (2) — Applica. 

billy. 

O. 21. R. 50 (2) applies only in the absenoe 
of the conditions in R. 60 (1), (Mookerjee and 
Beachcroft, JJ.) Baisnab Oharan 8HAHA o. 
Bank of Bengal. 19 c.L J. 581 = 

26 I.C. 886 = 19 C.W.N. 1008. 

7 0. 21, R. 80 (1)— Partnership — 

Liability of members in execution. 

Under English Law, ia a judgment against 
a firm exeoution, may issue only against any 
property of the firm so far as partners not 
served and who have not appeared are concer¬ 
ned. (Banson and Sadasiva Iyer, JJ.) SAHIB 
Thambi v. Hamid. 86 M. 414 = 

22 M.L.J. 109 = 12 I.C. 1006= 
10.M.L.T. 615 = (1911) 2 M.V.H. 594. 



385 


CIVIL DIGEST, 1911—1923. 


386 


0. P. CODE (V of 1908), 0. 21, R. 80. 

-0. 21. R. 80, 01. (1) (c) and 0. 30, 

R. 8— Execution against partner. 

Where one of the partners refused to aooept 
a aummoDB whioh was therefore affixed to the 
outer door of the plaoe of business and the 
partner did not appear in exeoution proceed¬ 
ings : Held, that he was served individually as a 
partner and as suoh exeoution oould prooeed 
against him under 0. 21, R. 50 (1) («). 
Mooketjee and Beachcroft, JJ.) Baish Nab 
Charan Shah v Bane of Bengal. 

19 G.L J. 881 = 26 1.0. 866 = 19 C.W.N. 1008. 

- 0. 21, R. 80 (2)- Transfer for execution 

—“ Court which passed the decree ” is Court of 
transfer. 

Where a decree is transferred by one Court 
to another Court for exeoution, the latter 
Court is, for the purposes of 0. 21, R. 50 (2) 
of the Oode the ‘'Court whioh passed the 
decree ” and is competent to deoide all ques- 
tions arising in exeoution thereof. ( Piggott 

and Walsh, JJ.) SiTAL Prasad v. Clements 
ROBSON & CO. 43111. 394 = 

19 A.L.J. 187=>81 1.0 401 = 
3 U.P.L.R. (All.) 86. 

- 0. 21, R. 80 (2) — Applicability—Exe¬ 
cution against persons not parties . 

The rule applies only to oases in whioh 
members of a partnership who have not been 
impleaded as suoh, are sought to be arrested in 
oxeoution of a deoree obtained against the 
firm. ( Spencer and Seshagtri A\yar, JJ.) Bank 
of Bengal'®. Ramanadhan Ohetty- 

28 1.0. 260= (1918) M.W.N. 180. 

- 0. 21, R. 82— Attachment — Judgment- 

debtor not declared an insolvent — Money 
ordered to remain in Court. 

Where a judgment-debtor (who had put in a 
petition of insolvency) had not been deolared 
an insolvent, the Court has no power to retain 
in its oustody his money whioh has been 
attaohed by the deotee-holder but should 
dispose of it aooording to law. ( Tudball , J.) 
Parmer v. Cawasjee. 88 1.0 723 = 

14 A.L J. 236. 

- 0, 21, Rr. 82 and 63— Fund in Court 

—Bight to payment — Attachment. 

Where a decree-holder attaohes money depo¬ 
sited in Court, in pursuanoe of an attachment 
before judgment taken out by another suitor, 
the former is entitled to be paid the entire 
amount of hie decree out of the fund. 
(Richards , 0 J. and Banerjee, J.) Bisheshar 
DAS V. AMBIKA PER8HAD 37 All 878 = 

29 1 0. 622-18 A L J. 782, 

—- 0 21, R. 82— Garnishee order — Re¬ 

venue payable in future—Attachment of. 

The attaohment of property yielding a 
revenue or producing interest or dividends is 
governed by the rule: Revenue in future of 
attaohed property is on the same footing as in¬ 
terest or dividend. Oo an application for exe¬ 
oution of a deoree, an agreement was entered 
into* that the deft.'s share of the revenues of 

Vol. II— 28 


G. P. OODE (V of 1808), 0. 21. R. 82. 

village should be paid to plaintff through the 
Court. The revenue oontinued to be paid to 
plaintiff under the terms of a prohibitory order 
of Court. Held, the payment was valid. 
(Beaman and Hayward, JJ ) Uma BAI 
Shankar Godbole v. ambutia anant. 

89 Bom. 80 = 28 1.0. 18 = 17 Bom. L.R. 133. 

-0.21, R. 32— Attachment, anticipa- 

try—Effect of. 

R. 52 applies only where the property to 
be attaohed is aotually in tha oustody of a 
publio offioer Per Sanderson, C. J.—An 
attaohment under 0. 52 of a fund merely pre¬ 
vents alienation of the fund, subjeot to the 
further order of the Court and does not give 
title to the oreditor who effeots the attaohment. 
(Sanderson. C.J. and Mookorjee, J.) ThakuR- 
DAS MOTI LAL v. JOSEP-ISKENDAR. 

44 CM 1072 = 26 C.L J 898 = 
41 1.0, 816 = 21 C.W.N. 887. 

-0. 21, R. 82— Scope of—Attachment — 

Application for—Prior attachment—Effect on. 

The rule is applicable not only when the 
property sought to be attaohed is in the custody 
of a Court, other than that oxeouting the 
deoree, but also when the property is in the 
oustody of the same Court. When the pro¬ 
perty to be attaohed is in the custody of any 
Court, the order should be made in terms of the 
rule, that suoh property may held subjeot 
to the further order of the Court. A prior 
subsisting attaohment will not become an- 
fruotuoue. if by way of precaution, respondent 
applied for a formal attaohment in strict oom- 
plianoe with the terms of the rule. ( Chalterjee 
and Qreaves, JJ.) 8UBAJMAL AGARWALA®. 
RaMCHANDBA MISTRY. 28 I 0 123 = 

20 G.W.N. 412. 

-0. 21. R, 82 —Fund in Court—Attach¬ 
ment- Rival decree-holders—Priority— Receipt 
of assats—Dile of. 

Where a fuod in the Court is attaohed by 
another Court in exeoution of a deoree it is the 
duty of the former Court to bold the food 
subjeot to the directions of the executing Court 
and to transfer it to that Court. The fuod, as 
8000 as it is transferred to the execution Court 
beoomes " assets held by that Court within 
S 73 of the C P. Code. Ail deoree holders 
oan olaim rateable distribution where they have 
applied for execution to the executing Court 
before the receipts of snoh asf-ete T f the 
exeoutmR and iha oustody Court are the tame, 
th < fund beoomes the assets within 8. 78 of the 
C. P. Code by an order of attaobm<nt coupled 
with a fnrm»I order of transfer of the fund to 
the oredit '<f the suit in whiob the execution is 
sought. (Walha, C.J . Ayling Sarine va Aiyar 
Navi*r a«d Knsh«an JJ.) ViSV NATHAN 
LHETTY V ARUNACHBLL'M CHETTY 
44 Mad 100 = 39 M L J. 608 = 12 L W 744 = 

28 M L T. 412 = 60 I 0 302 = 
(1921) M W N 14. 

-0 21, R. 82— Fund in Court — Attach¬ 
ment — Priority, 
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Where a fund in another Court to the credit 
of the judgment-debtor is attaohed by a decree- 
holder, he is entitled to be paid out in priority 
to the subsequent oreditors attaching the fund 
later on. Immediately on the attachment, 
the money beoomes payable. 38 Mad, 221, Not 
Foil ; 26 M.L.J. 364. Foil. ( Oldfield and 
Seshagiti Aiyar, Jj.) UMMA VENKATARAT- 
NAM AND CO. V. METHAWALA ADAMH AND 
CO. 42 Had. 692 = 50 I 0. 925 = 

(1919) H W.N, 623 = 26 M.L.T. B2. 

[Bat lee 44 Mad. 100 = 39 M L J 608 = 
12 L. W. 744 = 28 M L.T. 412 = 
(1921) M.W.N. 14 (F.B.)]. 

-O. 21, R 52, Se 42 and 47— Appeal- 

Forum. 

Where the holder of a decree passed by a 
Munsif’e Court attached in execution thereof, a 
sum of money realised in execution of a decree 
passed by the 8ub-0ouct in favour of the judg¬ 
ment debtor and obtained an order from the 
Bub-Court for payment of the money, an appeal 
against the order lay to the Dt. Court and not 
to the High Court. If filed in the wrong Court 
the proper oourse is to return the appeal 
petition for presentation to the proper Court 
and not to dismiss it altogether. (Ayling and 
Seshagiri Aiyar, JJ.) KRISHNA PATTAR t>. 
KAvalappara Mooppid Nair. 

38 I.C. 772 = 5 L.W. 284. 

-O. 21, R. 52— Priority —Rival attach¬ 
ing decree-holders. 

An applicant for execution of his deoree 
does not aoquire any priority by virtue of his 
attachment and the fund in Court must be dis¬ 
tributed rateably among the oreditors who put 
in claims thereto. (Bakewell, J 1 SUIKUNI 

Katum v. Muhammad abdul aziz. 

29 I 0. 239 = 38 Mad 221. 

[Bat see 44 Mad. 100 = (1921) M.W.N. 14 = 
39 M.L.J. 608 = 12 L.W. 744 = 28 M.L.T. 412.] 

-0 21, R. 52— Attachment before money 

paid into Court—Whether valid. 

An attachment before the payment of th e 
money into Court is invalid. ( Wallis, J.) 

Tibuvengadiad V. thiruvengadiah. 

24 1.0. 617 = 26 M.L.J. 364. 

-O. 21, R. 32— Money with Receiver. 

Money with the receiver, is supposed to be 
in Court’s oustody. The Court having euoh 
oustody only, can decide questions relating to 
such money No other Court has jurisdiction 
to do it. (Chimier C.J. and Sharfuddin, J.) 
DEBENDRA v. CHANDRA 8EKHAR. 

88 1.0. 989 = 1 Pat. L J. 449. 

--—O. 21, R 52 —Money in another Court 

— Attachment. 

' It is illegal’ for a Court to attach money 
lying in the hands of another Court in another 
district. The proper procedure is to have the 
decree transferred to the other district for 
execution. (Shaw, J. C.) Ramchandra v. 
LiATOHMAN PlIiLAY, 26 I.C. 941 = 

7 Bu». L.T. 277. 


0. P. CODE (Y of 1908), O 21, R. 53- 

-—0.21, R. 82— Attachment of property 

Not in the custody of a Court — Irregular. 

An attaohznent of a property in the oustody o 1 
another Court, the attachment not havng been 
made by notice to that Court, is irregular. 

( Ormond , J.) MAUNG TAUNG BO. v. VyraVAN 
Ohetty. 11 I.c. 859 = 4 Bar. L.T. 192. 

-0. 21, Rr. 58 and 57 —Attachment of 

decree—Payment by judgment-debtor to original 
decree-holder during subsistence of attachment 
— Validity. 

Where a decree-holder attached a deoree of 
the judgment-debtor and his applications for 
exeoution of the attached decree were struck off 
for default and the judgment-debtor in the 
attaohed decree paid a sum to his deoree- 
holder, Hold , tnat the payment was invalid 
inasmuoh as the provisions of 0. 21, R. 57 
did not apply to the case and the attachment 
of the decree was subsisting at the time of the 
payment. 16 Bom. 522, Rel. ( Chamier and 
RaUque . JJ.) Prem v. Muhammad HABI- 
BULLAH. 24 I.C. 793 (All.), 

- 0. 21, Rr 53, 34 and 89— Mortgage 

decree—Not immoveable. 

The term ' immoveable property ' does not 
include a decree for sale in enfcroiDg a mort¬ 
gage. ( Chamier , J.) 8UBRANI v. Puran 
SINGH. 12 I.C. 924 = 8 A.L.J. 1327. 

-0. 21, R. 83— Attached decree—Court 

cannot sell. 

Where a deoree in favour of the judgment- 
debtor is attached in exeoution of a decree 
against him, the Court must execute the attaoh¬ 
ed deoree and apply the net proceeds in satis¬ 
faction of the deoree sought 6o be exeouted. It 
cannot sell the attaohed deoree. Where, however 
an attaohed deoree was sold and was purchased 
by the attaching deoree-bolder who exeouted it 
and realised a larger amount under it than he 
paid for it. Held, that he mu9tgive credit to 
the judgment-debtor for the full amount 
realised by him. ( Macleod . C.J. and Fawcett, J.) 
Vithaldas Prabhu v Bubraya Manjappa. 

43 Bora. 348 = 89 I.C. 541 = 
22 Bom. L.R. 1304. 

0. 21, R. 03— Attachment of decree — 
Payment into Court of money due under attach¬ 
ed decree—Cessation of interest. 

Where, in execution of a deoree, another decree 
is attached and the moneys payable under the 
attached deoree are paid into court, interest on 
the amount of the Attached deoree as well as on 
the deoree amount due to the attaohiag decree- 
holder, stops to run from the date of the pay¬ 
ment into court. This fits in with the view 
that the holder of the decree sought to be 
exeouted by attachment of the other deoree is 
in law, the representative of the holder of the 
attaohed deoree. (Mookerjee and Panton, JJ.) 
Madan Mohan Dey v. bishnupada Dey. 

61 I.C. 780 = 35 C.L.J. 901. 



CIVIL DIGEST, 1911—1923. 


390 


389 


0. P. CODE (V of 1908), 0. 31, R. 83. 

-—0. 31, R. 53 —Burden of proof— 

Defeated claimant. 

The onus of proving the validity of hi6 
transfer lies on the defeated claimant in a suit 
under 0.31, R. 53. (Johnstone and Chevis, JJ.) 
Mehngi Bai t>. Fateh Ghand. 

246 P.L.R. 1913 = 20 I C. 385- 

197 P.W.R. 1913. 

-0. 21, Rr. 83 and 2— Notice to judg- 

ment-debter — Adjustment—Validity of. 

The attaohment of a decree is oomplete with¬ 
out notioe to the judgment-debtor and the hol¬ 
der of it has no right to deal with it after 
attachment. ' Where a decree attached by a 
creditor of the deoree-holdor, is adjusted after 
the attachment, the adjustment does not bind 
the attaching creditor whether notioe of the 
attachment has been issued to the judgment- 
debtor or not. (Abdur Rahim and Oldfield t JJ.) 

Kuppusami aiyar t>. Kuppusaaii ayyar. 

(1918) M.W.N 874 = 48 I.C. 109 = 

24 M L.T. 498 = 9 L.W, 32. 

-0. 21, R. 53 —Attachment by assignee 

decree-holder—One of several judgment-debtors. 

Per Sundara Aiyar, J. —Whether a judgment- 
debtor taking an assignment of a deoree against 
himself for immoveable property can exeoute it 
or not. the attaobment of the decree by himself 
in execution of a deoree against his decree- ! 
holder is not invalid. Per Sadasiva Iyer, J. — 
Suoh judgment-debtor has the right to apply 
for a set-off of the amount due to him as dcoree- 
holder in a suit agaiot his judgment-debtor 
as against what is due to suoh judgment-debtor 
from himself and other oo-judgment-debtors. 

(Sundara Iyer and Sadasiva Aiyar, JJ.) Ard- 
MUGA MUDALIAR V. YOGAMBA BAI AMMANI. 

17 1.0. 333=18 M.L.T. 227. 

-0. 21, Rr. 83 and 16— Decree-holder — 

Assignee of—If can execute attached decree. 

The assignee of the holder of an attaohed 
deoree, oannot exeoute the decree and the only 
persons under 0. 91, R. 63 who can exeoute the 
deoree, are the decree-holder of the attaohed 
deoree or the attaching creditor. ( Benson and 
Abdur Rahim, JJ.) THIRUVENGADAM PlLLAI 
v. DORIDLA SUBBIAH 11 M.L.T. 144 = 

13 1.0. 6B9 = ll912) M.W.N. 176. 

-0. 21, R. 58 —Execution of a decree 

under attachment—If in accordance with law— 
Limitation, 

An application for execution of a decree 
already under attachment is one in accordance 
with law and oan save limitation even though 
it is dismissed. 91 M. L. J. 677, Diet. (Benson 
and Abdur Rahim. JJ.) MULL.aseri Gopala 
Menon v. Kriseki Kovilaknath Mana- 
VIKRAMAN. 10 M.L.T. 588 = 

13 I.C. 179 = 22 M.L.J. 146 

• 

---0. 21, R. 83— Attaching d<c'ee holder 

—Rights and liabilities. 

It is only the attaching deoreo-holdor who 
oan exeoute the deoree attaohed and he is liable 
.in damages to his judgment-debtor (i.e.,) the 


0. P. CODE (Y of 1908), 0. 21. R. 59. 

holder of the decree attaohed, if through negli¬ 
gence or oollusion he allows the attached deoree 
to lapse. 13 M.LJ. 265; 21 Mad. 417, 24 Cal. 
778, Dist. ; 27 All. 19 ; 33 Cal. 867 ; 7 Bom. 459, 
Ref. (AbdurRahim and Ayling, JJ.) THUCHA- 
KOVIL UNNI KOYA v, ARAPAYIL PATHUTHI 
Umma. 33 Mad. 622 = (1911) 1 M.W.N. 187 = 

9M.LT. 312 = 9 I.C. 786 = 21 M L J. 577. 

[Reversing. 5 I.C. 56 = 7 M.L.T. 262.] 

- 0. 21, Rr. 53 and 54— Decree relating 

to immoveable properly—Attachment—Small 
Cause Court. 

A decree relating to immoveable property is 
not immoveable property. 0 21. R. 53 deals, 
with tho mode in wbioh decrees .re to be 
attaohed and dealt with in execution proceed¬ 
ings. They are a class by themselves whether 
the decree is one regarding moveaole jc im¬ 
moveable property. There is nothing .a the 
present Code to prevent a Small Cause Court 
liom attaching aud selling a deoree for im¬ 
moveable property. (Mittra, A.J.O.) KRfSHNAJI 
v. BALIRAM. 44 1.0. 252 = 16 N L,R. 72. 

- 0. 21, Rr. 83 and 54 —Decree for costs 

and mesne profits—Decree for money—Attach¬ 
ment and sale of decree. 

A deoree for mesne profits cannot be sold 
under 8. 60 cf the C P. Code. Tbs mly pro¬ 
cedure that the deorea-holdor can legally take is 
to attach the decree and to execute it under the 
provisions of 0. 21. R. 54 of the Code, 24 
Mad. 341, Dist. (Muliick and Thornhill, JJ.) 
LACHMAN OJHA v. CBARITER OJBA. 

4 Pat. L.J. 335 = 3 Pat. L.W. 191 = 
48 I.C. 181 = 1918 Pat. 237. 

- 0, 21, R. 53 —Procedure. 

Rule 53 lays down the procedure to be 
followed in execution, when a money decree is 
attaohed and it has long beou a settled law that 
a money deoree cannot be sold in execution. 
(Heald and Lentaigne, JJ.) MAUNG LUN Bye 
v. MAUNG PO NYUN. 2 Bor. L.J. 151 = 

76 I 0. 679=1 R. 360 = 1924 Rang. 21. 

- 0. 21, R. 83, Cl. (1). (b) — Attachment 

—Court other than that which passed the 
decree. 

Per Sundara Iyer, J.— An order of attach¬ 
ment of a deoree by the Court aotually execut¬ 
ing the deoree in execution of wbioh suoh 
deoree is sought to be attaohed is valid ae under 
S. 42 the Court which exeoutee the deoree has 
the same powers as the Court which passed the 
deoree. Even if there is a defeot, 6uch defsot is 
not a juriadiotional effect so as to make the . 
order void but one whiob oould be waived by 
the judgment-debtor. (17 M.L.J, 304). Ref. 
Per Sadasiva Iyer, J.-—Suoh orders though 
affected by eeodmg notioes to other Courts are 
made in exeroiae of the powers in executing 
a deoree and therefore the Court to which the 
deoree is sent for exeoutiou oan under 8. 42, 
exeroiae the powers mentioned in 0. 21, R. 63, 
Cl. (1) '&). ( Sundara Iyer and Sadasiva Iyer, 

JJ.) ARUMUGHA MUDAIilAR V. YOGAMBA 

Bai AMMANI. 17 I.C. 323=13 M.L.T. 227«. 
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- 0. 21, R. 83 (8)— Appeal—Attachment 

of decree—Execution against sureties. 

The holder of deoree whioh is Bought to be 
executed by the attachment of another deoree 
has the same remedies against sureties of the 
judgment-debtor of the deoree attaohed as the 
decree-holder himself has, as against the sure¬ 
ties and the order against the sureties is 
appealable. ( Le-Rossignol , J.) MOBIBUDDIN 
t; PARTAB MiL. 44 P R. 1919 = 

86 P.W.R. 1918 = 46 1 G. 884 = 

88 P.L.R. 1918. 

- 0. 21, R. 88 (3)— Decree for mainten¬ 
ance charging immoveable property — Sale- 
Procedure. 

Where a deoree-holder in execution of his 
deoree attaohes a deoree for maintenanoe charg¬ 
ing immoveable property, his properoourse is to 
apply for exeoution of the maintenanoe decree, 
purchase the interest and briDg a separate suit 
under O. 34, R. 14, O.P.O. for sale. Alterna¬ 
tively, he may as representative of the main¬ 
tenanoe deoree-holder under O. 21, R- 53 (3) 
attach and bring to sale the property of the 
defts. in the maintenanoe decree. (Spencer and 

Bakewell. JJ.) Venkata Ramamurthi v. 

8UNDARA RAMIAH. 

23 M L.T. 385 = 47 l.C. 680. 

- 0. 21, R. 83 (8) —Applicability of. 

O. 21. R. 53 (3) refers to the stage at whioh 
exeoution of the attaohed deoree i6 being sought 
and not to a oase where the applioation for 
attachment of the deoree has been disallowed. 
{Lindsay, A.J.C.) Piare Lad v. Muhammad 
MAHMUD. 27 1.0. 383 = 17 0 0 374. 

- 0. 21, R. 83, 01. (6 )-Applicability of 

—Attachment before judgment. 

O. 2l, R. 53, Cl. (6) applies to attachment of 
deoreeB made either before or after judgment. 

(Abdur Rahim and Sundara Aiyar, JJ.) 
GOBBIJALA VENKAYYA v PORTHIGUMTA 
LAXMIAH. 14 1.0. 288 = 22 M.L.J. 994. 

- 0. 21, Rr. 84 and 90— Execution sale 

— Material irregularity in conducting sale — 
Beat of drum. 

Under O. 21, R. 54, C.P.C. a proclamation 
of sale by beat of drum is sufficient, A drum 
need not be beaten at the time of the sale, un¬ 
less the judgment-debtor proves that the irregu¬ 
larity has resulted in material less and the 
Court will not set aside the sale on this grouod. 
{Tudball and 8ula\man, JJ.) Bhagwati 
Prasad v. mukand Sarup. 86 l.C 823 = 

2 U.P.L R, (All.) 147. 

- 0. 21, R. 84 — Attachment, when com¬ 
plete. 

An attachment is not oomplete, nntil the pro¬ 
cedure provided by O- 21, R. 54 has been 
followed, when only it takes effect. (Bdachcroft 
and Walmsley, JJ.) KANAI LAB v AHMED 
UUX. 301.0.862. 

-O. 21. Rr. 8ft, 87—Won compliance is 

-material irregularity . 


0. P. OODE (Y of 1908), 0. 21. R. 84. 

Under 0. 21, Rr. 54 and 67, a oopy of the 
proclamation order must be affixed on a cons¬ 
picuous part of the property. Where prima 
facie from the serving officer’s report, this was 
not done, Held, it iB a material irregularity. 
'Campbell, J.) WlSHWA NATH t>. RAHMAT 
ULIiAH. 1023 Lab. 671. 

- 0. 21, R. 84— Proclamation is neces¬ 
sary. 

In order to constitute a valid attachment, the- 
proclamation desoribed in the second portion 
of R. 54 of O, XXI must be carried out. 
[Broadway and Harrison, JJ.) MULA Ram 
JIWINDA RAM. 4 Lab. 211 = 

8 Lah. L.J. 200 = 72 1.0 482 = 

1923 Lah. 423* 

-0. 21. R. 84— Non affixture of attach¬ 
ment order, is a fatal defect. 

An omission to affix a oopy of sd attachment 
order io a oonspiouous part of the Court house, 
office of the Colleotor or the land attaohed is a 
fatal defeot invalidating the attaobment, 

( Scott-Smilh , J.) ATTAR BINGH V. GHUDAM 
Mahomed. 60 1C. 627. 

- 0. 21, R. 81— Revenue suit—Rent 

payable in shrotriem village. 

Rent payable in the oase of shrotriem villages 
is revenue within the meaning of O. 21, R. 54. 
C.P. Code. lOldfield and Devadoss, JJ.) 
PAMIDIMABRI GaNAMMA v. Ketireddi. 

46 Mad. 735 = (1923) M.W.N. 463 = 
78 l.C. 869 = 48 M L.J. 263=1924 Mad. 217. 

- 0 21, R. 84— Share of member of joint 

family—Mode of attachment. 

It is the oo-paroeDer’s undivided share in the 
whole family property and not his share in eaoh 
item oomprisiDR it, which can be attaohed. 
tOldfi-ld and BaktW’ll, JJ.) JANGANTHAR 
8UBBIAH V. KAMEBETTI CHINNA VKNKATA- 
SUBBIAH. 63 1.0. 886 = 10 L.W. 449. 

-0. 21, R. 54 —Attachment —When com¬ 
plete. 

An attachment becomes oomplete only from 
the date on whioh the necessary proclamation 
ie made, i.e., a oopy of the order is affixed aa 
required by O. 21, R. 54. I Abdur Rahim, Off., 
C.J. Olnfteld and Seshigin Aiyar, JJ.) 
BENNAPAN V. ARUNACBADAM PILLaI. 

42 Mad. 8*4 = 37 MLJ 379 = 
26 M L T 281=i0 L.W 391- 
83 1 0 207 = il919i MWN 678 iF B),. 

-O 21, R. 84 — Attachment — When 

effective. 

Attaobment ordered before judgment but pro¬ 
claimed alter judgment, is not a nullity, for, the 
proclamation is merely a ministerial sot and 
tbe delay on ibe part of the Court or its effioers 
obonld not prtjudioe parties. iPhillirs and 
Kumnrasw mi Sastri, JJ ) PUDRAVABAM 

Vknkat subbi-h v. Rudbavabam Ven¬ 
kata BESHAIYA. 42 Mad 1 = 

24 M.LT. 846 = 11918) M W.N 606 = 

8 L.W. 369 = 48 1.0. 232=85 MLJ. 387. 

[Bailee 53 1.0. 207 = 42 Mad. 844 (F B.] 
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<0. P CODE (¥ of 1908), 0. 21, R. 84. 

- 0. 21, R. 81 —Omission to post order 

of attachment in Collector's office is not fatal. 

The omission to post a copy of the order of 
attachment of immoveable property in the offioe 
of the Collector as required by 0. 21, R. 54 (2) 
doa9 not render the Attachment invalid, if all 
the other formalities prescribed by 0. 21, R. 64 
have been observed. 41 M. 844, followed, 
\Hallifax, A.J.o.) Jodhan v Kapilnath. 

60 1.0. 868 = 1923 Mag 78. 

-0. 21, R. 81, 8. 61— Mortgage after 

attachment. 

A mortgage made after an attachment oannot 
prevail over the rights aoquired by the pur¬ 
chaser at the sale effeoted in pursuanoe of that 
attachment. All rights acquired subsequent to 
the attachment are void as against all olaims 
under the attachment under 9. 64 of the Civil 
Procedure Code. (Stuart, A.J.C. and Kanhaiyi- 
lal, A.J.O.) Bishambhar Nath v. Girdhari 
LAL. 7 O.L J. 1 = 2 U P L R (J G.) 46 = 

86 1 0. 481 i2) = 23 O.G. 18. 

- 0. 21, R. 81— Attachment when effective 

—Alienation after an order of attachment 
before if is effected—Validity. 

A private alienation of property after an 
-order of attachment whioh has not been effect¬ 
ed is valid unless proof is given that all the 
requirements of 0. 21, R. 64, O.P.C. have been 
complied with. The filing of prooess-fee for the 
issue of an order of attachments of immoveable 
property is not sufficient proof of suoh servioe. 
(Kanhaiya Lal , A, J. 0.) Lalji t>. Ganga 
Prasad. 26 1.0. 201 = 1 O.L J. 819. 

- --0. 21, R. 81 -Irregular if y. 

The annual iooome realised from a property 
was over Rs. 1,000 and the valuation stated in 
the sale proclamation was Rs. 2,500. The 
property was sold for Rs. 2,500 and consisted of 
a right of fishing in a river whioh was about 
20 miles long and it was described merely by a 
tauzi number and a name though the right ran 
through as many as 138 villages. Held, that the 
sale proclamation was materially irregular both 
in the description of the property and the valua¬ 
tion put upon it and the sale was liable to be 
set aside. In the case of suoh a property any 
.particular spot on the river is not a oompiou- 
ous part of the property. The prinoiple of the 
Rule laid down in R. 64 of O. 21 of the O.P. 
Code must be applied in suoh oiroumstanoes 
and the oopy of the order must be oonspiouonsly 
displayed at various portions of the estate. The 
sale should have been advertised in the looal 
newspapers or in the Gazette. (Chapman and 
ffwala Prasad, JJ.) Ohattabpatt Singh t>. 
* Burendra Nath binoh. 

111.0.112 = 1918 Pat. 88. 

—- 0. 21, R. 81— Attachment, when com¬ 

plete. 

An attachment of immoveable property is 
oom plate when the procedure mentioned in 
O. 91. R. 64 ie oompiled with add a mere entry 
-in the Tauei Register ie no part of the prooednre 


0. P. CODE (¥ of 1908), 0. 21, R. 87 -Attaoh 
ment before judgment. 

oontemplated in the said rule. A fresh attach¬ 
ment does not render an already subsisting, 
attachment, void but it is a mere redundancy. 
( Qharfuddin and Roe, JJ.) RamkHELaWAH 

Singh p. Sunder Raut. 34 1.0. 31. 

-0. 21. R. 84 (1)— Immoveable property 

—Equity of redemption is. 

The equity of redemption of a mortgagor is 
immoveable property within the prohibitory- 
provision contained iD R 54 (1). {Mookerjee, 
A.C.J. and Fletcher, J.) BlRENDRA Nath 

Mitter v. Martin & Co. 62 I.G. 167 = 

88 G.L J. 7. 

-0. 21, R. 88— Attachment—Part pay¬ 
ment of decree—Attachment withdrawn. 

An attachment of propeaty oannot be deemed 
to be withdrawn when satisfaction of the deoree 
in part ODly is certified to the Court and espe¬ 
cially when a part of the satisfaction is due to 
the payment of the money attaohed. (Karamat 
Hussain, J.) Khub Chand v. Niadar Mad. 

18 I.G. 677 = 10 A L.J. 169. 

-0. 21, R. 35 and 8. 73 -Attachment 

of moveables—Money paid to avert—Rateable 
distribution. 

Money paid uoder 0. 21, R. 58, to remove 
an attachment is not available for rateable 
distribution but can be paid only to the attach¬ 
ing oreditor, (Pratt, J.) NATHMAL O'ha- 
MIRMAL V, MANIRAM RaDHAKISSON. 

63 I.G. 899 = 21 Bom. L.R. 975. 

- 0. 21, R. 68— Attachment—Revival of. 

The result of the reversal in second appeal of a 
reversal in first appeal of the deoree of the Court 
of first instanoe in first appeal, is to revive 
the attachment whioh under the provisions of 
0. 21, R. 55 is regarded as withdrawn iu conae- 
quenoe of the deoieion in first appeal. (Lind¬ 
say, J.C.) Paramebhwar Din v. Debi 
Prasad. 48 I.G. 888 = 8 0.L.J. 847. 

--0. 21, R. 87. 

ATTACHMENT BEFORE JUDGMENT. 
CONTINUANCE OF ATTACHMENT. 

Default. 

Dismissal of execution. 
Mandatory. 

Not retrospective. 

Notice to parties. 

Revival of application. 

Revival of attachment. 

8TBIKING OFF. 

Attachment before Judgment. 

- 0. 21, R. 87 and 0. 38, R, 8— Attach¬ 
ment before judgment—First execution applica¬ 
tion dismissed—8econd application. 

A deoree-holder who has obtained an order 
for attaobment before judgment may without 
applying for a fresh attachment under 0. 2 1 , 
R. 67 sell the property even if his first applica¬ 
tion for ezeontion has been dismissed for 
default for the attachment referred to in 0. 21, 
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C. P. CODE (Y of 1908), O. 21, R. 57—Attach 
men* before judgment. 

R. 57 is one made under O. 21, and not under 
O. 38. C. P. C. ( Brett and Sharfuddin, JJ.) 
Ganesh Chandra adak V. Banwari dal 
KOY. 16 C. L.J. 80 = 14 I.c. 348“ 

16 C.W.N. Ip97. 

-0. 21, R. 97 and 0. 88, R. 3— Attach¬ 
ment before judgment—Dismissal of execution 
applicaticn. 

O. 21. R. 57, 0. P. Code is not appliooble to 
attachment, before judgment under O. 38, R. 5, 
C. F. C. (Phillips and Kumarasiuami Susirii 
JJ.) Rudravaram Venkata subbiah v. 
Rudravasam Venkata Seshaiya. 

42 Had. 1 = 24 M.L.T. 346 = 
(1918) M.W.N. 600 = 35 M.L.J. 387 = 

48 I.C. 282 = 8 L.W. 369. 

% 

O. 21, R. 97 —Attachment before judg¬ 
ment—Application for arrest after decree—Dis¬ 
missed for default—Attachment if dissolved. 

Where a plaintiff attaches property of the 
judgment-debtor before judgment acd after 
obtaining the decree, applies for, hie arrest, the 
application is dismissed for default, the attach¬ 
ment is not dissolved but remains in force. 
O. 21, R. 57 of the C. P. Code applies only to 
attachment in execution of a decree. (Sadasiaa 
Aiyar and Spencer, JJ.) Bavuddin Sahib v. 
ABUNACHALLA MUDAU. 

22 I.C. 381 = 26 M.L.J. 215. 

Continuance of Attachment. 

-0. 21, R. 97 —Continuance of attach¬ 
ment —Suspension of execution — Claim, 

Where an execution oase is discontinued not 
by reason of default on the part of tbe deoree- 
holdet but at the instance of an unsuccessful 
olaimant who has sued to oontest the validity 
of the order in the claim oase, the attachment 
effected at the instanoe of the deoree-holder 
continues to be in foroe. (Mookerjee and Beach- 
eroft, JJ.) Nibkantha v. Ghosta Behabi 

46 Cal. 64 = 44 I.C. 249 = 27 0 L.J. 148. 

-0. 21, R. 57— Continuance of attach¬ 
ment—Determination— Presumption. 

The subsistence of an order of attachment is 
a question of faot depending on the oiroumstan- 
oea of eaoh particular case ; and unless suoh an 
order is withdrawn or is dealt with on the 
merits, the presumption is that it is in force. 
(Seshagiri Aiyar and Kumaraswami Sasiri, 
JJ.) RAGHAVACHABIAB V. ANANTHA REDDI, 

31 I.C. 911, 

" O. 81/R. 87— Continuance of attach¬ 
ment—Order determining—Rule does not apply. 

Where there is an explicit order putting an 
end to the attachment the provisions of 0.121, 
B. 67, C.P.C. have no applioation nor is there 
anything in the rule which limits the power of 
the Court to pass suoh an order, ( Daniels , J.C. 
and Dalai, A. J, C.) Sheikh Mahomed 
Muzaffab Ali Khan v. Bhagwati Prasad 
SINGH. 8 0.L.J, 398=06 I.C. 6i 2. 
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C. P. CODE (Y of 4908), O. 21, R. 57—Dlfr- 
missal of Execution. 

Default. 

— --0. 21, R. 57— Default—Meaning of — 

Decree-holder's default — Determination of 
attachment, 

The word ' default’ used in O. 21. R. 57 of 
the O.P. Code is not restrioted to default of 
the appearances or matters of that description. 
It means a failure to do what the deoree-holder 
was bound to do, that ie, to go on with bis 
application and have the property sold. Held, 
also that where the deoree-holder admitted that 
certain property had been sold by mistake and 
agreed to make a fres^j applioation for exeoution 
but did Dot do so, there was default on his part. 
38 Cal. 482, Foil.; 34 I.C, 240 and 99 Cal. 300, 
Dist. ( Richards , C.J. and Tudball, J.) 
Dildar-dssain V. SHEO Narain. 

41 All. 187 = 49 I.C. 113 = 17 A L.J. 82. 

-0. 21, R. B7—“ Default ”— Meaning'of. 

11 Default ” is used in a wide sense and means 
failure to do what one is legally bound to do. 
Omission of the deoree-holder to make an 
applioation for issue of notice under 0. 21, 
R. 66 on the jndgment-debtor amounts to suoh 
default, tCliitty and Coxe, JJ.) NOMUNA 
Bibi v. Roshun Meah. 88 Cal. 483 = 

18 C.W.N. 428 = 9 I.C. 588 = 18 C.L J. 621. 

-0. 21, R. 87 —Default. 

The word “ default ” in O. 21, R. 67 meanB a 
failure to do what the deoree-holder was bound 
no do, that is, to go on with bis applioation.and 
have the property sold. (Scotl-Smtih and Abdul 
Qadir, JJ.) Fateh Din v, Qutab Din. 

3 Lah. 7 = 67 I.C. 543 = 1922 Lah. 108. 

Dismissal of Execution. 

-0. 21, R. B7— Dismissal of execution 

—Order maintaining attachment—Effect of. 

Though an order dismissing an exeoution oase 
but maintaining the attachment is not a proper 
order for the Court to pass, onos it is passed it 
is binding on the parties between whom it is 
passed 38 Cal. 482, dia.; 41 A. 157, dist. (Piggott 
and Walsh, JJ.) Mahomed Mubarak Husain 
t>. Bahu BimaEj Prasad. 44 A. 274 = 

20 A.L.J. 113 = L.R 8 A. 52 = 
65 1.0. 91 = 1922 All. 62. 

— - - 0. 21, R. 87— Dismissal of execution — 

Dismisial for default—Effect on attachment. 

Property was attaobed in execution of a 
deoree. An appeal was filed in the High Court, 
by the judgment-debtor and during the pen¬ 
dency of the appeal, the exeoution oase was 
etruok off on aooount of .the deoree-bolder’s 
default in paying certain requisite fees. Tbe 
deoree-bolders after the disposal of the appeal, 
applied for the revival of the exeoution proceed¬ 
ings and for tbe sale of property already 
attaohed. Held, that the attachment was not 
withdrawn by reason of the dismissal of tb 9 
applioation tor exeoution And a transfer by >h 
judgment-debtor during the pendenoy of tb 
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0. P. CODE (V of 1808), 0. 21. R. 9 7-Dli 
initial of Execution. 

attachment was void. (.Richards, C.J. and 
Banerjet. J.) Daud ali v. Ram Prasad. 

87 All. 842-80 1.0. 787-13 A.L.J. 780. 

- O. 21, R. 87— Dismissal of execution 

— Application on objection by judgment-debtor 
—Review application granted—Whether attach¬ 
ment continues. 

Where m execution of a decree, property wag 
attaohed and on objection by the judgment- 
debtor, the exeoution application was dismissed 
but was revived on an application for review of 
the order of dismissal, held, 0. 21, R. 67 did Dot 
apply and the attachment subsisted during the 
pendenoy of the application for review. 14 C. 
L.J. 476 ; 13 C.L J. 243 ; 33 Cal. 666, Dist. 

( Karamat Hussain and Tudball. JJ.) AZIZ 
Bux «. Kaniz Fatima. 34 All. 490 = 

18 I.C. 49 = 10 A.L.J. 48. 

- 0. 21, Rr. 87 and 90— Dismissal of 

execution application -Effect of—Attachment 
does not ipso faoto cease under the Old Code. 

Under the old 0. P. Code of 1882 an attach¬ 
ment onoe made did not necessarily fall with 
the dismissal of the application for exeontion. 

(Richardson and Huda, JJ.) JAGADISH v. 
Ram Sundaba. 23 C.W.N. 608 = 

81 1.0. 972 = 29 C.L.J. 411. 

- O. 21, R. 87— Dismissal of execution 

—Default— Attachment if subsists. 

Where an exeoution proceeding is dismissed 
for default, the attachment previously effected 
oeases. 9 W.R. 906 ; 91 W.R. 66, Rel. upon. 

( Mookerjee and Beachcroft, JJ.) KRISHNA 
SUBHUDHI V. JANKIBAM 

20 1.0. 149= 19 0.L.J. 248. 

- 0. 21, R. 87— Dismissal of execution 

—Effect of order. 

Where, in an exeoution petition, the Court 
fixed a date (or the proclamation and on that 
date passed the order “proclamation not 
filed,” held, that it amounted to a dismissal of 
the attachment under 0. 21, R. 67, C.P.C. 

(Stephen and Richardson, JJ.) Mandhyan 
8BE1KIYA V. BADRAM DALIN. 

18 1.0. 441 = 17 O W N. 204. 

- 0. 21, Rr. 87, 88 and 60— Dismissal 

of execution—Default—Effect on attachment— 
Revival of proceeaings—Rights of third parties. 

On the dismissal of ad application for exeou¬ 
tion for default UDder 0. 21, R. 67, C.P.C. 
attachment of judgment-debtor’s property 
oeases, and a revival of the exeoution proceed¬ 
ings does not operate to revive the attachment 
so as to prejudice rights in the property of 
third parties acquired id the meantime. 
15I.A. 12, Rel. on. (Mookerjee and Cam- 
duff, JJ.) Patbinga Koeb d. Madhaba- 
nand Ram. ‘ 14 0.L.J, 476 = 

12 1.0. 66 = 16 C.W.N. 332. 

— — 0.21, R. 87— Dismissal of execution— 
Effect on attachment. 


0 P. CODE (Y of 1908), 0. 21, R. 87-Di» 
mlual of Exeoation. 

The question whether dismissal of an exeou¬ 
tion petition has or has not the effeot of 
removing on attaohment depends on the faote 
of eaoh oaee. 31 I.O. 911, Ref. (Abdur Rahim 
and Bake well. JJ.) CHIVI Kula Venkata- 
SUBBIAH V. CrOLLAPUDI VENKATESVARULU. 

44 1 0. 666 = (1917) M.W.N. 816. 

-0. 21, R. 86~D»smissai of execution— 

Effect of. 

Per Abdur Rahim, J., Whether thedismiesal 
or striking off an exeoution proceeding has or 
has not the effeot of putting an end to the 
attaohment is one of intention to be determined 
upon the circumstances of suoh case Per 
Oldfield, J. The mere faot that an order on an 
exeoution application worded "dismissal” is 
not decisive and the order will be treated as 
merely suspensory if the oiroumetanoes of the 
oase justify the presumption that suoh was the 
Court’s real intention. (Abdur Rahim and 
Oldfield, JJ.) NANDUB SDBBIAH V. RAJA 
VENKATRAMAYYA APPARAO. 

(1918) M.W.N, 214 = 28 I.C. 198 = 7 L.W. 16. 

-0. 21, R. 56— Dismissal of execution 

— Default—Effect on attachment. 

The oiroumetances of eaoh oase, the intention 
of Court and the parties should determine 
whether an order dismissing an application 
under this rule amounts to euoh an adjudication 
as prevents an attachment from subsisting. In 
oase where exeoution application is dismissed 
for some default of the deoree-holder an 
attachment then subsisting is ipso facto releas¬ 
ed. (Ayling and Seshagiti Aiyar, JJ.) Kaba- 
TUB SATYANARAYANA V. GOPISETTI 

Narayanaswami. 21 M.L.T. 88 = 

38 1.0. 300 = 5 L.W. 204. 

-0. 21, R. 87— Dismissal of execution — 

Effect of—Stay of sale pending appeal. 

Under 0. 21, R. 57, whioh has to bo striotly 
construed, an attaohment shall oeaso only 
if the applioation for exeoution has been 
dismissed for default of the deoree-holder 
who has to put in a fresh applioation in suoh a 
oase. In all other oases of dismissal, the Courts 
will have to^deoide on the faots of eaoh oase, 
whether the order dismissing the applioation 
amounted'to an adjudication on it, so as to pre¬ 
vent attaohment from subsisting , e g., a di¬ 
smissal of an applioation on the sale being 
stayed, pending an appeal has not the efieot of 
removing the attaohment. IS I,C- 49, Foil; 
9 1.0. 650. Appr. (Seshagiri Siyar and Napier, 
JJ.) VALIAKATH PUTHIAH V. Manakkai* 
PABMESWARAN. 38 1.0. 240 = 8 L.W. 601, 

-0 21, R. 87- Dismissal of execution — 

Formal orders not passed— Execution pending, 

Exeoution applications praying for speoifio 
reliefs, whioh were all granted several years 
before assets were .realised and on whioh no 
further reliefs oould be asked or granted are 
still to be treated as pending and undisposed of, 
till final orders have been passed taking them 
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C. P. CODE (Y of 1908). 0. 21, R. 87—Dis¬ 
missal of Execution. 

off the file of pending applications after notice 
to parties. (Seshagiri Aiyar and Kumaraswami 
Sastri. JJ.) VENKATAPEBUMAL V. VENKATA- 
Reddi. 39 Had. 570 = 29 M.L.J 96 = 

(1918) M.W.N. 834 = 29 1.0 231 = 

17 M.L-T. 427. 

— —0. 21, R. 87— Dismissal of execution — 
Attachment—Determination of. 

4 previously existing attachment ceases to 
exist on the dismissal of an application for exe¬ 
cution when the oircumstanoes required by 
R. 57 are shown. The object of the rule is to 
prevent the oontinuanoe of attachment for an 
indefinite period by the praotice of <4 atriking 
off” applications for statistical purposes. »Ofd- 
field and Tyabji. JJ.» KAMISETHI PEDDA 

Venkatasubbayya v. Tangatur 8ub- 

BAYYA. 28 I.C. 62 = 11918) M.W.N. 189. 

" 1 ■ — 0. 21, R. 87 —Dismissal of execution — 
Effect on attachment—Old Code. 

Under the C. P. Code of 1882 the dismissal 
of an execution petition for oon-proseoution does 
not neoessarily put an end to an attachment ; 
whether the attachment ceased, is a question of 
intention in eaoh oase. 13 M.L J. 548; 30 Mad. 
461, Dist, ( Benson and Abdur Rahim. JJ.) 
Subba Ghabxar «. Mothuvbebam Pildai. 
36 Mad. 893 = 14. I 0. 264 = 24 H L J. 848. 

-—-O 21, R. 57— Dismissal of execution — 

Execution transferred to Collector. 

Where the execution proceedings have been 
transferred to a Collector, he has power to dis¬ 
miss the application under O. 21, R. 57, C. P. 
Code and thereupon the attachment ceases. 
IBallifax. A.J 0 ) 8 hanker Rao v. Manik 
RAO. 68 a I.O. 643 = 1923 Nag. 18. 

- ~~0. 21, Rr, 87 and 88—Dtsmijsdf of 

execution—Collector executing decree has •power 
to dismiss. 

A Collector is invested with all the powers 
which the oourt might exercise in the execution 
of the deoree. These inolude the power to 
dismiss under O. 21, R. 57, C.P C., but do not 
inolude the powers to investigate oiaims made 
or objections preferred under O. 21, R. 68, 
beoause such an investigation would not be 
“in the execution of the deoree.” ( Hallifax ., 
A. J. G.) Harlal v. Narayan. 

18 N.L.R. 182 = 4 N.L.J. 118 = 
64 l.C. 420 = 1922 Nag. 287. 

-- 0. 21, R. Dismissal of execution— 

Default —Prior execution case consigned to re¬ 
cord room—Effect on attachment—Default of 
decree-holder. 

A decree-holder took out execution on his 
decree in the Court of a Munaif and attached a 
house of tha judgment-debtor. Later on 
another deoree-holder took out execution of 
his deoree in the Court of the Subordinate 
Judge asking for attachment and transfer of 
his decree to the Oourt of Muneif and for rate¬ 
able distribution whioh was done on his appli¬ 
cation.' After some time an order passed as 


0. P. CODE (Y of 1908), 0. 21, R. 57—Not 
RetrospectlYe. 

the execution proceedings in whioh the deoree- 
holder was to get rateable distribution in the 
Court of Manaif, had been oonsigoed to records, 
tbe present application also was oonsigned to 
records for want of exeoution. Held, that it 
was not an order of dismissal under R. 57 
beoause there was no default on the part of the 
deoree-holder and the order did not discharge 
the attachment made by the Subordinate 
Judge ; only a dismissal for default, puts au 
end to the attachment. (Lindsay, J. 0.). 
Narendra Bahadur Rai v Ganga Sagab. 

23 O.C. 166 = 87 I.C. 809 = 7 O.L.J. 887. 

-0. 21, R. 57 —Dismissal of execution 

application—Cessation of attachment—Agree¬ 
ment to give time to decree-holder—Effect of. 

A deoree-holder in exeoution of a deoree 
attaohed the properties of tbe judgment-debtor 
but subsequently aooepted a payment made by 
him towards the satisfaction of tbe deoree and 
agreed to give time for payment of balanoe of 
the deoree amount. Thereupon the Oourt 
dismissed the application after reoording the 
part-payment. Held that tbe effect of the 
dismissal of tbe exeoution application was to 
put an end to the attachment and that the 
dismissal was due to default of the deoree- 
holder. No doubt the Court has do power to 
dismiss an applioation for exeoution unless there 
is default on the part of the deoree-holder but, 
as has been held, default means a failure to do 
what one is legally bound to do. (Dae and 
Bucknill , JJ.) Jaikrisina v. bibi boghba. 

4 P.L.T. 418=71 I.C. 881 = 1923 P. 446. 

Mandatory. 

-0. 21, R. 57— Mandatory — Attachment 

to cease. 

The provision that attaobment shall oease on 
dismissal of an applioation efor exeoution, is 
mandatory and will take effeot in spite of an 
erroneous order of the Court continuing the 
attachment. (Chitty and Coze, JJ.) NAMUNA 
Bibi v. Roshan Meah. 38 Gal. 482= 

18 C.W.N. 426 = 9 I.C. 888 = 13 O.L.J. 621. 

Not Retrospective. 

-0. 21, R. 87 —Not retrospective. 

O. 21, R. 57, O.P.C. has no retrospective 
operation a9 to out away the right to subsistence 
of an attachment acquired under the Old Code. 
(8eshagiri Aiyar and Kumaraswami 8astri, JJ.) 
RaGHAVACHABIAB V. ANANTHA REDDI. 

31 I.C. 911. 

;-0. 21, R. 87— Not retrospective — Dis¬ 

missal of application for attachments in execu¬ 
tion— Effect—Lease executed during continuance 
of attachment—Rights of lessee against auction- 
purchaser . 

O. 21, R. 67, C.P.C, has na retrospective 
effeot upon an order of dismissal made before 
the passing of the Code. The dismissal of an 
application puts an end only to an attaobment 
made on that applioation. Where a lease was 
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4. P. CODE (Y of 1908), 0. 21, R. 87-Not 
Retrospective. 

mode by a judgment-debtor while an attach¬ 
ment under the Code was still subsisting, it is 
invalid as against the auotion-purobaser. 
(Sadasiva Aipar and Bannay, JJ.) KhanDB 
flUBBAYYA W. NARA BUBBA REDDY. 

27 1.0. 792 = 2 LJ. 4. 

-0 21. R. 87— Not retrospective- 

0 21. R. 57 whioh provides that on the 
dismissal of an execution application, the 
existing attachment on the attaohed property 
shall oease and oan only apply to orders of dis¬ 
missal passed after tbe Aot oame into foroe. 
(Sadasiwa Aiyar and Napier, JJ.) VARDI- 

PARTHI RaMAYYA V. KORUKONDA JAGAN- 

NADHAM. 27 I C. 868. 

Notice to Parties. 

- 0. 21, R. 47— Notice to parties— 

Dismissal, 

An execution oase cannot be struck off or 
dismissed without notioe to the parties ; an order 
so passed is liable to be set aside. < Fletcher and 
Euda, JJ.) KIRTI CHANDRA Daw v, Bepin 
Behari Pall. 46 I. C. 721. 

Revival of Application, 

- 0. 21, R. B7 —Revival of application — 

Attachment order—Setting aside — Delap in 
making application — Decree-holder not negli¬ 
gent—Continuation of forum proceedings. 

An attachment order passed after notioe to 
tbe judgment-debtor by a Judge oannot be set 
aside by his successor in offioe. When the 
decree-holder is not remiss, and delay in making 
the application for execution is not due to aoy 
fault of his, the applioation otherwise time- 
barred may be treated as one for the revival and 
continuation of earlier proceedings in execution. 
(Jenkins, C.J and Chapman, JJ Rameswar 
Singh v, Rateshwar Singh. 

18 I.C. 841 = 17 C.L.J, 128, 

-0.121, R. 87— Revival of application 

—Application for order absolute — If one in 
execution. 

An application for an order absolute for sale 
in execution of a mortgage decree passed under 
the Old Code ib a valid applioation in execu¬ 
tion proceedings. Suoh an applioation dismissed 
for statistical purposes oan be revived within 
three years of suah dismissal. (Sadasioa Aiyer 
and Napier , JJ.) Singaravelu Pillai v. 

0ANTHANA KRISHNA MUDALIAR. 

3 i I.C. fl = (1918‘ M.W.N. 648. 

Revival of Attachment. 

———0, 21, R, 87 — Rivival of attachment, 

A decree-holder attaohed a property. On the 
judgment-debtor’s objeotion, the execution 
applioation was dismissed.' Tbe deoree-holder 
applied for review during the pendenoy of the 
review applioation. The judgment-debtor sold 
the property to a third person. Afterwards the 
review was granted and the dismissal of exeou- 

Vo). 11—26 


C. P. CODE (Y of 1008), 0. 21, R. 87-StiIking 
off 

tion application set aside. Held, that O. 21, 
R. 57 did not apply and consequently the 
attachment continued during the pendenoy ot 
the review application. (Karamat Hussain and 
Tudball, JJ.) AzizBuxv. KAN17. Fatima 
BIBI. 34 All. 490=18 1 0. 49 = 

10 A.L.J, 48. 

--—0. 21, R. 97 — Revival ot attachment — 

Dismissal of execution application—Restora¬ 
tion. 

Where an exeoutioo applioation diaroiseed for 
default is restored the attachment wbioh oame 
to an end on the dismissal of tbe execution 
applioation is revived and an exeoution sale 
without a fresh attaohment is valid. ( Uallifax, 
A.J.O.) Harlal v. NaRAYAN- 

18 N L.R. 192 = 64 1 0. 420 = 1922 Nag. 267. 

-0.21, R. 87— Revival of attachment— 

Sale set aside. 

Where a sale in exeoution of a deoree is set 
aside on any ground other than tbe default of 
the deoree-holder, tbe attachment of the 
property made prior to tbe setting aside of the 
sale revives on a fresh exeoution petition being 
put in Court. No further attachment need 
be made. Where the valuation of a property 
put in sale is hotly contested it is the duty of 
the Court to go into tbe question and deter¬ 
mine it in a judoial manner. (Chapman and 
Atkinson, JJ.) MAHABARAT Dutta v. 8DRJA 
Kanta. 48 I.C. 889 = 8 Pat. L.J 310 = 

1918 Pat. 848. 

# 

Striking off. 

-0. 21, R. 37 —Striking off —Execution 

—8truck off—Effect on attachment. 

It is not an easy matter to deoide whether 
property remains noder attaohment when the 
darkhast is struok off. Strictly spoaking if the 
darkhast is struok off the attaohment would 
go with it, it seems oontrary to tbe ordinary 
meaning of words that when a darkhast, which 
is issued to attaoh property, is dismissed, still 
tbe attaohment oontinues. Having regard to 
the oondnot of the judgment-oreditor it was 
held in this oase that there was no subsisting 
attaohment at the time of the transfer. 
(Madeod, C. J. and Ciyajee, J.i Ganpati 
Bhatta V Devappa. 24 Bom. L R 412 = 

76 1.0. 898 = 46 B. 942 = 1923 Bam. 30. 

-0. 21, Rr. 87. 68. 63 -Striking off— 

Later order on objection petition is a nullity. 

Properties being attaohed in exeoution, objec¬ 
tions were put in onder 0. 21, R. 58. Pending 
their disposal, as the deoree-holders were able to 
realise part of the deoree amount, the proceed- * 
ings were struok off—subsequently, on the 
representation of the objeotors that the deoree 
had been adjusted between the parties, tbe 
objeotion petition was allowed ex parte. On a 
question arising as to the effeot of this order, 
Btld, the effeot of the order striking off proceed¬ 
ings was to raise the attaolmpnt and with 
that order the oourt became Junctus officio and 
had no power to p^ss any further orders therein 
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off. 

—The later order allowing the objeotion wag 
therefore quite unneoe83ary ana redundant and 
being a nullity in the eye of the Jaw, there was 
no necessity for the deoree-holders to bring a 
suit within one year under O. 21, R. 63. 
(Scott-Smith and Abdul Uadir, JJ.) FATEH 
Din v. Qutab Din. 3 Lah. 7 = 67 1.0. 843 = 

1922 Lah. 108. 

——-0.21, R. 57 —Striking off — Effect on 

attachment—Application lor arrest. 

The Court is not justified in etrikVg ofi an 
application for execution whioh should either 
have been dismissed or adjourned, as the Court 
was not legally competent to do anything else. 
The order of release of goods attached must be 
regarded as one involving and implying the 
dismissal of the execution application. The 
judgment-debtor was a party to the disappear¬ 
ance of the property attaohed and the deoree- 
holder was entitled to execute the deoree by the 
arrest of the judgment-debtor. ( Petman , J.) 
Diwan Chand v. The Firm of Bedha ram 
Devi Dial. 32 I.C. 291 = 134 P.R. 1919. 

-O. 21, R. 37— Striking off—Effect of. 

The effect of an order “ Striking off ” an exe¬ 
cution application is one to be determined 
according co the oiroumstanoes of the oase, such 
an order is unknown to law. Held, in the 
circumstances of the oase that the order 
amounted to an adjournment of the application 
sine die. (Benson and Bakewell, JJ.) 8 EBTA- 
RAMA CHETTIAR V KRISHNA ROW. 

13 1C. 406 =>(19)2) M.W.N. 407. 
-0. 21. R. 88. 

ATTACHMENT BEFORE JUDGMENT. 
DELAY. 

EFFECT OF ORDER. 

Garnishee claim, 

Mortgage decree. 

OBJECTION. 

Payment of money. 

Permissive remedy. 

SMALL CAUSE COURT. 

STAY OF SALE. 

Attachment before Judgment. 

-O. 21, R. 88— Attachment before judg¬ 
ment—Objection to—After decree. 

Plfi. applied for an attaohment before judg¬ 
ment though the deft, did not objeot, still he 
is not precluded from raising the objection that 
the property is not liable after tbe deoree to 
attaohment after the decree is passed. (Mooker- 
jee and Teunon, JJ.) BASIRAM MALO v. 
KATYAN1 DEBI. 88 Cal. 448 => 

10 1.0. 803 = 18 G.W.N. 793. 

-O. 21, R. 88 —Attachment before judg¬ 
ment—Rule not applicable. 

O. 21, R. 58 of the C. P. Code, applies only 
to attachment in execution of a deoree and not 
to attachments made before judgment, - (Leslie 
Jones, J.) Ratan Dal v. Bala Prasad. 

98 P.W.R. 1918=88 P.R. 1918 = 
41 IA. 986=118 P.L R. 1918. 


0. P. CODE (Y of 1908), 0. 21, R. 88—Effect 
of Order. 

-O. 21, Rr. 88 and 83 —Attachment 

before judgment, 

O, 21, R. 63, 0. P. 0. applies to orders on 
olaims preferred to property attaohed before 
judgment, 41 Mad. 23 overruled. Tbe general 
polioy of tbe law is that questions of title raised 
by claim against attachments before or after 
judgment should be promptly disposed of 
immediately. (Wallis, O. J. Oldfield and 
Seshagiri Aiyar, JJ.) MALLI Kabjuna 

Prasad Naidu v. Matiapalli Virayya. 

41 Mad. 849 = 35 M.L J. 231 = 24 M.L.T. 134 = 
(1918) M.W.N, 699 = 47 I.C. 1000 = 

8 L.W. 197 (P.B.), 

[Overruling 39 1.0. 868 = 41 Mad. 23.] 

- 0. 21. Rr. 38 and 63 —Attachment 

before judgment—Claim. 

O. 21, R, 63 iuoludee olaims to property 
attaohed before judgment and a suit is main¬ 
tainable by the defeated olaimant, (8pencer and 
Krishnan , JJ.) MUTHU KUMARA CHETTIAR 
V. ALAGAPPA Ohetiab. 

42 1.0. 884 = 6 L.W. 818. 

Delay. 

- 0, 21, R, B8 — Delay—Proviso to R. 58 

—Applicability. 

The proviso to R. 68 (1) applies even to 
those oase9 where the Court without jurisdic¬ 
tion beoomes possessed of the property attaohed 
in execution by the usurpation of authority. 
(Fletcher and Smither, JJ.) SUBENDBA 

Nath goswami v, Rajanikanta Das. 

41 I.C. 446. 

■—O. 21, Rr, 88, 60 and Gl—Delay- 

Effect of—Investigation—Form of. 

Where a Judge oonsiders that an application 
under O. 21, R. 88 (1) has been designedly aDd 
unnecessarily delayed, he may refuse an in¬ 
vestigation, but if he makes an investigation be 
must pass orders under O. 21, R. 60 or R. 61. 
The dismissal of the application, for delay, 
after making investigator), is illegal. ( McColl, 
J.) Nga San Balu v. Mi Thaik. 

(1916) 2 U.B.R, 136 = 39 I.C. 348 = 

11 Bur. L.T. 41, 

Effeot of Older,' 

- O. 21, Rr. 88 and 63— Effect of order 

—Refusal to investigate claim—Suit by defeated 
claimant—Limitation. 

Where objections preferred by a olaimant to 
the attaohment and sale of certain property in 
execution ol a deoree were rejeoted without an 
investigation of the merits of the oase and the 
property was ordered to be sold, whioh is 
incumbent upon tbe olaimant to institute a 
suit within the period of limitation prescribed 
by Art. 11 of the Limitation Act. 41 M. 985. 
followed. (Rgves and Ookul Prasad , JJ-) 
Gobbrdhan Dab v. Makundi Dal. 

48 A. 438 = 31 11 J. 842-L.R. 41. 188= 

74 I.C. 1034 = 1933 All. 488. 
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of Order. 

- 0, 21, R. 88 and 0. 9, R. 9— Effect •/ 

order—Claim disallowed—Suit dismissal for 
default—Extcution application — Withdrawn — 
Sttftsegwenf application—Fresh swif by the 
claimant—Limitation Act—Sch. 1, Art. 11. 

Where, a olaim preferred to an attachment 
having been disallowed, a regular suit instituted 
thereafter by the claimant, was dismissed for 
default, the execution petition being iu the 
meanwhile withdrawn, a fresh suit for the same 
declaratory right brought on the deoree-holder’s 
fresh application, for execution, is barred under 
0. 9, R, 9 as there was no fresh oauee of aotion 
and under Art. 11 of Boh. I. Limitation Aot, as 
the fresh suit was not brought within one year 
of the rejection of the objection. (37 I.C. 944, 
Ref. to.) (Rattigan and Le-Rosslgnol, JJ.) 
GOPAL BlNGH v. GANPATI RAI 

66 P.R. 1916 = 117 P.W R. 1916 = 
86 1 C. 321 = 180 P.L.R. 1916. 

-0. 21, Rr. 98 and 63 —Effect of order 

— Order on, notifying claim to intending 
bidders without investigating, it is improper 
—Limitation Act, Art. 11 does not apply. 

Plaintiff preferred a olaim to property 
attaohed in execution of a [decree obtained 
against another, stating that the judgment- 
debtor was entitled only to a ehare iu the said 
property, aDd that he was entitled to the other 
moiety. The olaim was disposed of by an 
order whioh, after reoiting plaintiff’a conten¬ 
tion ran as follows ! “ Whatever right the 
defendant has will pass by the sale. The 
petition does not require any farther investi¬ 
gation. The olaim put forward by the peti¬ 
tioner will be noted in the sale proclamation. ” 
The sale was held and the deoree-holder himself 
beoame the purchaser. In a suit brought by 
the plaintiff for the reoovery of his half share of 
tho property from the deoree-holder purchaser 
held (1) that the order on the olaim petition was 
an improper one ; (9) that it was not, however, 
an order against the olaimant (plaintiff) within 
the meaning of 0. 3], R. 63, O.P.O., and the 
suit instituted more than a year from the date 
thereof was not barred under Art. 11 of the 
Limitation Aot. ( Spencer and Venkaiasubba 
Rao, JJ.) kachinamthodi Pabambil 
Bahababi <v. Kaohinamtbodi Puthia 

PURAYIL SBBBMAMUTTI’S 80N A LI. 

44 M.L.J. 141 = 17 L.W, 182=72 I.C. 857 = 

1923 Had. 295. 

——; 0. 21, Rr. 88 and 63 —Effect of order 
—Claim by mortgagee—Adverse order declining 
to adjudicate does not bar—Suit for enforcing 
mortgage Limitation—Conversion of mortgaged 
property into money—Effect of. 

Property mortgaged to plaintiff was attached 
and brought to sale in exeoution by the defend¬ 
ant. On the day fixed for the sale, the plaintiff 
preferred a olaim petition that the sale proceeds 
should be kept in oourt deposit to satisfy hie 
mortgage and not be paid over to the defendant. 
The Oourt dismissed the application holding 
that as the sale had taken pfaoe it had no juris- 


C. P. CODE (Y of 1908), 0 21, R. 88—Gar¬ 
nishee Olaim. 

diotioo to hear the petition. Ia a suit by the 
plaintiff to enforce his mortgage and reoover 
the mortgage money from the defendant the 
latter pleaded tbat the suit was barred by Arts. 
J1 and 62 of the Limitation Aot. Held, by the 
Chief Justice (agreeing with Bpenoer, J.) 

(1) that there was no order negativing tbe olaim 
of the plaintiff and his suit was not therefore 
barred by art. 11 of the Limitation Aot and 

(2) that the suit was one to enforoe a mortgage 
and was governed by art. J32 and not by art. 62 
of the Limitation Aot, though the mortgaged 
property had been converted into money as a 
result of tbe oourt sale. 41 M. 985 'F.B ). diet. 
41 C. 654 (P.O.). Rel. (Sir Walter Schwabe, 
G.J.I on a difference of opinion between 
( Spencer and Krishnan, JJ.) ABDUL KADIR 

Bahab v. Bomasundabam Chettiab. 

81 H.L.T. 441 = 16 L.W. 488 = 
43 M.L.J. 467 = 43 M. 827 = 70 I.C. 648 = 

1923 Mad. 76. 

-0. 21. R. 58— Effect of order — Sale of 

property in execution is no bar to suit. 

0. 21, R. 58 confers a statutory right of 6Uit 
and bis right is not affeoted by the sale of the 
property in execution of the deoree before the 
suit. 35 C. 202, referred. (Jwala Prasad, J.) 
MT. MANIK y. RAMJAS A GAR WALLA. 

1 Pat L R. 51 = 70 1.0 332 = 
8 P L T. 832 = 1923 P. 182. 

-0. 21. R. 88— Effect of order. 

Objection petition of judgment-debtor to 
attachment on the ground that the property is 
waqf is ao objection under O. 21, R. 59 and an 
order allowing the objection not appealable. 
(Coutts and Das, JJ.) NAZIB HUSSAIN v. 
Muhammad Ejoz Hussain. 1 P. 637 = 
67 I.C. 438 = 8 P.L.T, 482 = 1922 P. 196. 

-0. 21, R. 68— Effect of order — Attach¬ 
ment and sale of equity of redemption. 

On attachment and the dale of the judgment- 
debtor’s share in the equity of redemption, the 
auotion-purohaser would acquire the right, title 
and interest of the judgment-debtor and nothing 
more. If tbe judgment-debtor was odo of the 
three mortgagors, the auotion-purohaser would 
step into his shoes and have all tbe rights as 
one of the three mortgagors. But the mortgage 
was ooe and oannofbe divided, (Brown A.J.C-) 
MAUNG 80 v. Devigyan. 70 I C. 530 = 
44 U.B.R. 132 = 1923 Rang. 119 (2). 

Garnishee Claim. 

-0. 21, Rr. 58 and 63—Garnishee 

claim—Attachment of debt. 

Anattaobment of debt is within 0. 21, R. 58, 
0. P 0. A Garnishee who in an exeoution 
matter ha9 been unsuocesaful cannot without 
bringing a suit within one year from the date 
of the adverse order, plead the same plea. 

(Scoff, 0. J. and Batchelor, J.) Tayabali 
Ghulam Husain v. atmabam bakhabam 
VANI. 88 Bom. 631-25 I.C. 978 = 

16 Bom. L.R, 826. 
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gage Decree. 

Mortgage Decree. 

-0. 21, R. B8— Mortgage decree for sale 

— Claim, if lies—Revision. 

A claim cannot be entertained under O. 21, 
R. 58 of the Code to property, whioh hie been 
ordered to be sold under a mortgage-decree, 
and where it ia disallowed no revision lies to 
the High Court under 8. 115 of the Code. 
(Sanderson, O.J. and Richardson, J.) Maha- 
bir Prasad o. jogendra. 

68 I.G. 271 = 26 GW N. 80. 

- O. 21, R. B8 — Mortgage decree — Claim 

—Not competent . 

A Court has no jurisdiction to entertain a 
olaim petition in proceedings in execution of a 
mortgage deoree as 8. 278 of the old Code(1882) 
corresponding to O. 21, R. 68 of the new Code 
applies only to oases of money deorees where 
the properties are attached ; and if it does so 
the HiRh Court oan interfere in revision. 
(Brett and Richardson, JJ.) Hari Mohan 
DADad v. LACHMI CHAND. 18 I.G. 218. 

-0. 21, R. 88— Mortgage decree—Claim 

— Investigation . 

Where there is a mortgage deoree for sale no 
attachment is neossaary and O. 21, R. 58, O.P. 
Code does not apply and the executing Court 
has no jurisdiction to entertain objections. 
(Chevis, 0.0. J.) Tara Chand v. Raj 
KlSHORE. 2 U P.L R. (Lah) 90 = 

88 1 0. 899 = 2 Lah.L.J. 343. 

- 0. 21, R. Mortgage decree—Rule 

inapplicable. 

Where property is direoted to be sold under a 
mortgage dooree no objection under 0. 21, R. 58 
of the 0. P. Code oan be entertained for the 
property does not require to be attaohed under 
O. 21, R. 58 by way of exeoution. The mere 
faot that there has been an unnecessary attach¬ 
ment does not make any difference. (Leslie 
Jones, J.) Ratan Lad v. Bada Prasad. 

23 P.W.R. 1918 = 88 P.R. 1918 = 
44 1.0. 986 = 113 P.L.R. 1918. 

-0. 21, Rr. 88 and 63— Mortgage 

decree—Decree lor money with lien. 

The deoree for a sum of money with a lien 
on mortgaged property is not ooe under the 
T?.P. Aot or under O. 84, O.P. Cede and there¬ 
fore the deoree-holder oan ask for attaohmeot 
of the property and thereon objections may be 
.filed. (Chevis and Qhadi Lai, JJ ) MUS8AM- 
mat Khan Dbvi v. Mossammat Nihad 
Devi. 101 P.R. 1918 = 33 I 0 43 = 

191 P.W.R. 1918. 

-O. 91, R. 83— Mortgage decree—Sale 

of mortgaged property. 

O. 21, R. 68, O.P.O. does not apply where 
mortgaged property is ordered to be sold to 
satisfy tfie mortgage deoree by the terms of the 
4eoree itgeU. It applies only where mortgaged 


O.P. CODE (Y of 1908»,O. 21, R. 88-Objec¬ 
tion. 

property is songbt to be sold in execution of a 
money deoree. ( Miller . O.J. and Mulliek, J.) 
RAGHO PAHAN v. LACHAN KOEB. 

80 1.0. 448 = 1919 Pat 79. 

-—0. 21, R. 88— Mortgage decree — Exe¬ 
cution—Claim—Investigation — Procedure . 

Proceedings by way of attaohmeot are not 
applicable to mortgage deorees. but if the 
deoree-holder applies for and obtains an order 
of attaobment and property is attaohad, olaims 
and objections to the attachment oan be 
brought under O. 21, R. 68, O.P.C. Buoh 
olaims and objections must ba dealt with nnder 
that rule and the following ruleB prescribing 
the procedure for investigation of olaims and 
objections. (2 L.B.R. 188; 4 L.B.R. 82, R. 
and ExpU (Fox, C.J. and Twomey, J ) Mg 
Mra TON v. U KAING. 8 Bop. L T. 214 = 

29 I.G, 941 = 6 L.B.R. 218. 

Objection. 

--0. 21, R. 88— Objection by purchasers 

—Put chaser after attachment. 

Purobasere after attaobment oannot bring 
on olaim prooeedings nnder O. 21, R. 58, C.PC. 
( Brett and Chitty, JJ.) MahADEV LAD v. 
Dinkar Prasad. 9 1.0.194 = 16 O.W.N. 842. 

-0. 21, R. 88— Objection. 

Objection to attaobment must be made 6rst. 
The subsequent order after attaobment is raised 
is unnecessary. (Scott-Smith and Abdul Quadir, 
JJ.) Fateh Din v Quatad Din. 8 Lah. 7- 

67 I.G. 843 = 1922 Lah. 108, 

-0.21. R. 58— Objection by judgment- 

debtor —Possession of a widow in lieu of her 
dower—Mortgagee. 

A woman to whom a certain house was 
assigned in lieu of her olaim for a certain sum 
as the deferred dower due to her from her 
deceased husband and who wa9 given posses¬ 
sion of the house by the heirs of her hnsband 
is a mortgagee of the house and is entitled to 
retain possession of the house until aatisfaoation 
of her dower olaim. 7 All. 78; 82 All. 551; 32 
A11. 563 ; 7 All. 858 ; 36 All 368, Ref. Even 
where she is a party to the oonsent deoree, 
against tier passed against the assets of her 
deceased hnsband in her hands, her objection 
to the attaobment of the house is ooe nnder 
O. 21, R. 58 and even if it was covered by 
8. 47, C. P, 0., and the house oould be sold 
subject to her mortgage lieu. (Rattigan and 
Jones, JJ.) Jhabban Lad v. Shafdbi 
Begam. 187 P.L.R. 1915 = 

128 P.W.R. 1918 = 31 I.G. 722=80 P.R. 1918. 

—-0. 21, R. 88 —Objection by transferee 

— Attachment—Simple money decree. 

A transferee cf property whioh has been 
attaohed in exeoution of a money deoree can 
objeot under O. 21, R. 58. 8 P. R. 1897, Foil. 
27 All. 700 ; 14 Oal. 631; 18 Bom 98; 19 All. 
480. Dist. (Cfovis, J.) NIHAD OHAND v. 
▲BDDDDAH. 183 P L R: 1912 = 

13 1.0. 868=347 P.W.R. 1912. 
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- 0.21, Rr. 88 to (to—Objection—Claim 

under 8. 34 of the Pro. Ins. Act —■ Limitation 
Act, Arts. 11 and 13. 

The Offioial Receiver’s claim to any property 
where the vesting was alter the attachment of 
that property is a statutory olaim and not a 
olaim under O. 22, Rr. 68 to 63 and the Oourt 
dealing with suoh olaims acts under 8. 161 ol 
theC. P. Code and not under 0. 21. Artioles 
11 and 13 o! the Limitation Aot do not apply to 
suoh oases. ( Sadasiva Aiyar and Spencer, JJ.) 

Balakrishna Menon v. Rangan Pattab. 

14L.W 888 = 41 M.L J. 884 = 
69 1.0. 826-(1921) M.W.N. 778. 

- 0. 21, R. 88, 8. 64— Objection to 

attached debt allowed—Suit by decree-holder 
decreed — Payments by debtor after claim 
allowed and before decree are void. 

Where a olaim to an attaohed debt was 
allowed and thereafter the attaohing deoree- 
holder brought a suit to establish bis right 
to attaok and got a deoree bat the debtor had 
made two payments to the oreditor-olaimant 
after the olaim was allowed but before the 
deoree in the olaim suit, held, that the attach¬ 
ment should be taken as revived on the passing 
of the deoree and to have continued in foroe 
sinoe the original attaohment and that the two 
payments are void under 8. 64 of the Code 
against the purohaeer in ezeoution of the 
deoree in the olaim suit. (Krishnan and 
odgers, JJ.) anthaya Hegade v Manjayya 
BHETTY. 48 M. 84-14 L.W. 871 = 

69 l.G. 642 = 41 M L J. 893 = 
(1921) M.W.N. 842-1922 Mad. 176. 

-0. 21, Rr. 88 and 63 -Objection by 

exonerated defendant—Dismissal — Remedies 
of claimant. 

B. 47, C. P.C does not preeoribe the prooedure 
to be followed in the case of a olaim preferred 
by a party to the suit and regard must be had 
to the provisions of 0. 21, Rr. 58 and 63. O. 21, 
R. 63 may possibly beoonatraed as substituting 
a right of suit for a right of appeal, to the 
aggrieved party in the oases of olaims or objec¬ 
tions by parties to suits. The meaning of 0. 21, 
R. 63 is that the parties to prooeedingB shall be 
oonoluded by the order and the purchaser at a 
Court sale shall take the property purchased by 
him free from any olaims negatived by 
that order, eubjeot to any right of appeal or of 
suit to wbioh the olaimant m*v be entitled. 
(Bafawell and Odgers , JJ. VknKATACHBLLA 
REDD1 v. MUTBIALU RBDDI. 8t I 0. 936* 

37 M L J 824. 

-0. 21. R. 88 and S 47,0 43, R. i- 

Objection by legal representative. 

When a olaim is preferred in ezeoution pro* 
oeedirgs by the legal representatives of the 
judgment-debtor and the olaim is traoeable to 
the same oapaoity in whioh he is brought as 
legal representative the executing Oourt should 
hear and determine the matter under B. 47. An 
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appeal lies agaiDst suoh an order. (Ayling and 
Seshagiri Aiyar, JJ.) NADUVIL EDOM KELU 

achan v. Pabasu Patab. 88 1 0,300 = 

8 L.W. 188. 

- 0. 21, R. 68, 8. 47 —Objection by judg¬ 
ment-debtor—Trust. 

A claim by a judgment-debtor to a properly 
attaohed in ezeoution of a deoree on the ground 
that he held in trust must be preferred under 
O. 21. R. 68 and cot under B. 47. (Oldfield and 
Phillips, JJ.) GCLAM KAVUSHA v. BBDVA- 
BAHA AYYANGAR, 38 l.G. 182. 

-0. 21, Rp. 88 , 60 and 61— Objection by 

transferee—Contract to sell—Effect of. 

The rule that an attaohment of property by 
a judgment oreditor whioh is subject to a 
oontraot of sale, oan only be subjeot to suoh 
obligation is not afleoted by the prooedure laid 
down in the above rules. (Abdur Rahim and 
Srinivasa Iyangar, JJ.) REBALA VENKAT 

Reddi v. Mangadu Yellppa Ohetty. 

38 1.0 107 = 5 L.W. 234. 

- 0.21, R. 88— Objection—Rejection of 

claim—No revision. 

In this oaee certain house property was 
attaohed in ezeoution of a deoree. The objeotor 
claimed that the property in question had been 
purohased by him lrom the judgment-debtor 
on the 3rd August, 1921, before the passing ot 
the deoree in ezeoution of whioh it was sought 
to be sold. The oourt below found that the 
bona fides, ot the sale-deed was doubtful and 
the judgment-debtor was really in possession 
of the said property in spite of the alleged Bale. 
The Oourt rejected the olaim. Held, there was 
no reason in these oiroumstanoes for interfer¬ 
ing in revision. (Kinhaiya Lai , J C.) BHYAM 

Lal v. Radhe 8hyam. 10OLJ 139 = 

74 l.C. 846=1923 Oudh 208. 

- 0. 21, R. 88— Objection—No jurisdic¬ 
tion to try suit after sale ts held. 

It is obvious that after a sale is held in eze¬ 
oution the attaohment is ipso facto determined 
and the Court had no longer any jurisdiction 
to try the olaim oase. (Mullick and B tck- 
nill, JJ.) Mt. Puhupdei Kdab v. Ramchari- 
TAR Barhi. 4 P.L.T. 844 = 74 1.0. 87 = 

1924 P. 76. 

- 0. 21, R. 88 -Objection—Claim by 

legal representative of deceased judgment-debtor 
falls within 8. 47. C. P. Code. < Goutts and 
Das.-3J.) Nowratn^n Lal v. Mrs. Mar¬ 
garet ANNE STEPHEN. 8 P.L.T. 613 = 

68 I 0. 869 = 1922 P. 872. 

-O. 21, Rp. 88. 63 and 100— Objections 

— Usufrve uary mortgagee cannot make — 
Dispossession by auction purchaser — Applica¬ 
tion under 0. 21, R. 100 — Maintainability. 

A usufructuary mortgagee in possession can¬ 
not objeot to an attachment under 0. 21, R. 58. 
Where suoh a mortgagee is dispossessed by the 
purohaeer at an ezeoution sale, he is entitled to 
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G. P. GODB (Vof 1908), 0.21, R. 88—Objec¬ 
tion. 

apply to oourt under O. 21, R. 100, and hie 
application is not barred by 0 21, R. 63. ( Das 
and Adami, JJ.) BISWanath Patba v. Lin* 
gabaj Patba. 70 1,0. 306 = 1 P. 189 = 

1922 P. 408 (1). 

-0.21, R. 88— Objection. 

In proceedings under R. 58, the Court oan- 
not deal with the point whether the execution 
is time-barred. iDas, J.) JALALUDDIN 
v. MANI Ram. 60 1.0. 378 = 2 Pat. L.T- 278. 

-O. 21, R. 3 & —Objection — Investiga¬ 
te. 

In claim investigations, tfce duties of the 
Court are confined to ascertaining who was in 
actual possession a: tbe time of attachment. 
The court will not go into the question as to 
whether that possession was fraudulent or void. 
It mu6t be determined bv a regular suit, ( Young 
J.) HO BYEW WAING v. P. R. P. L. OHETTY. 
13 Bur. L.T. 214 = 61 I.G. 66 = 1922 L.B, 16. 

Payment of Money, 

-— 0. 21, R. 88— Payment of money — 

To avert attachment. 

Where a person pays money to avoid an 
attachment of his property (on the supposition 
that the judgment-debtor’s property was his) 
he oannot recover the money under O- 21, 
R. 68, C.P.C. as no property had been attach¬ 
ed. (Pratt, J.C.) Jan Mahomed v. Manthar. 

34 I.G. 492 = 9 SLR. 213- 

Permissive Remedy. 

-O. 21, Rr. 88 and 89— Permissive 

remedy—Wrongful attachment — Claim—Not 
compulsory. 

Omission to prefer a olaim to a wrongful 
attachment is no bar to assertion of title sub¬ 
sequently. The provisions of O. 21, Rr. 68 and 
59, etc., are permissible only. ( Lord Moulton.) 

Kanhaxa Lad v. National Bank of 
India, Ltd. 40 Cal. 898 = 40 I.A. 86 = 

17 C W.N, 841 = 17 C L J. 478 = 
28 M.L.J. 101 = 13 M.L.T. 408 = 
(1913) M.W.N. 406 = 18 Bom- L.R. 472 = 
184 P.L.R. 1913 = 18 1.0, 949 = 

11 A L J. 413 (P C.) 
[On appeal from 9 I.G. 966 = 32 P.W.R. 1911] 

Small Cauies Court. 

-0. 21, Rr. 88 and *63— Small Cause 

Court—Attachment before judgment of immove¬ 
able property—Claim petition —Power to adjudi¬ 
cate. 

Small Cause Court oannot order attachment 
before Judgment of immoveable property or to 
adjudioate on olaim proceedings resulting from 
it. (Rankin andB.B. Ghose , JJ.) SADEK ALiv. 
Sameed ADI. 28 C.W.N. 16 = 1924 Gal. 193. 

Stay of aale. 

-O. 21, R. 88— 8tay of sale—Claim 

application—Order after sale. 

An order upon an application under O. 21, 
R. 68 must be made beforo the execution sale 
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has taken plaoe. (Mookerjee and Camduff JJ.) 
Gopal Chandba Mookebjbe V. NOTO- 
BAB KUNDU. 18 I.G. 83 = 18 O.W N. 1029. 

--- O. 21, R. 59—Scope of enquiry—Pos¬ 
session of judgment-debtor. 

O. 21. R. 59 does not mean that if the claim¬ 
ant establishes that he has some interest in the 
attaohed property, be oan suooeed irrespective of 
the question of possession ; nor should his olaim 
be disallowed if he fails to establish the 
interest set up, irrespective of the question of 
possession of judgment-debtor. The words 
“ some interest ” mean suoh an interest as 
would make the possession of the judgment- 
debtor, possession not on his own account but 
on account of or in trust for some other person. 
1 C W N. 617 ; 24 Mad. 555, Rel. ( Mookerjee 
and Beichcroft , JJ.) 8atk ABI Mandal v. 
Tertha Narain Bhattacharjee. 

24 I C. 62. 

- 0. 21, R. 89—Scope of inquiry—Evi¬ 
dence of possession — Court's powers. 

• 

If in an inquiry under O. 21. R. 59, a claim¬ 
ant to an attached property dees not adduce 
any evidenoe as to possession, the Court should 
deal with tbe question of title only. (Abdur 
Rahim and Spencer, JJ). 8 EVAUGAN CHETTY 
v. Rangammal. 32 I C. 34. 

0. 21, R. 89— Scope of inquiry — 
Possession. 

Where it was found that the properties 
attaohed were purchased in the names of the 
judgment-debtor and the claimant, that the 
entire purchase money was paid by the claim¬ 
ant only and that he had been in sole posses¬ 
sion of the property foe the past several years ; 
held, that the claimant was entitled to get the 
properties released from attachment. (San- 
karan Nair , J.) Rangammal v. 8 EVAUGAN 
OHETTY. 29 I.G. 228 = 28 M L.J. 827. 

- 0. 21, Rr. 89 to 03 and S. 113— Execu¬ 
tion proceeding—failure to investigate title— 
Revision. 

Where investigation has been refused or an 
order is passed without investigation is not 
a proper order passed in avoidance with Order 
31, Rules 59-63 the High Court should and oan 
interfere if it is in the interests of justice 
under seotion 115. Where on the objection that 
the property attaohed was not in possession of 
the judgment-debtor on his own behalf bnt on 
behalf of the objeotor, the oourt failed to make 
investigation as to on whose behalf the property 
was held and inquired oaly into the aotu&l 
possession held t it aoted with material ircegu- 
larity and revision lay. (Duckworth, J.) 
Phoman Singh, v. a.j. Wells. 

76 I.C. 677 = 1 R. 276 = 2 Bur. L J. 134- 

1923 Rang. 193. 

~ 0. 21, R. 89 — Scope of inquiry—It. 

Court entitled to enquire into question of title 
or is it restricted merely to ascertain who is it 
possession. 
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In an investigation of claim to attaohed 
property, Court will not ordinarily be justified 
in enquiring into the qn-ncion of title but in 
extraordinary oases, a C, art may go into the 
questions of title and is not necessarily restrict¬ 
ed to an enquiry into possession. In this oase 
it was held that enquiry into title was proper. 
(Maung Kin, J.) MAUNG PO HTOT v. SOMA- 
SUNDABAM CHETTY. 89 1.0.278 = 

10 Bur. L.T. 14. 

--—0. 21, R. 59— Scops of inquiry—Not 

limited fopossession. 

A person who has an interest in the property 
attaohed may prefer his claim under R. 58, 
0. 21 even if he be not in possession of the pro¬ 
perty. Enquiry under 0. 21, R. 58 to 62 is not 
restricted to the question of possession only. 
(Shaw, J.O.) Nga Tak tj. 8UBRAMANIAN 
Chetty. 10 I.C. 994 = 

(1910) 1 U B R. 75. 
[But see B9 I C. 947 = 43 Mad. 760 

alio 8 I.C. 117 = 38 Mad. 35.] 

-0. 21, R. 60— Objection to attachment 

— Capacity dual — Procedure. 

An objection to attaohment in execution pro¬ 
ceedings by a person, impleaded in the proceed¬ 
ings as heir of the deoeased debtor, on the 
ground of his possession as trustee, must be 
decided under O. 21, R. 60 and such order is 
oonolU3ive subjeot to a suit under 0. 21, R. 63. 
The person in his oapaoity as trustee is not the 
judgment-debtor's representative, even though 
the author of the trust was himself, the judg¬ 
ment-debtor, except in oases in whioh the trust 
has been oreated after the suit or after the 
decree passed in it. (Kanhaiya Lai, J.) Bhag 
wan Das v Mt. Mahomed Bano. 

75 1.0. 1083 = L R. 4 A. (Civ.) 447 = 

1924 All. 183 (2). 

-0.21, Rp. 60 . and' 63 and 8. 64— 

Effect of order under R, 60. 

An order unde? R, 60, which makes it obli¬ 
gatory on the Oourt, to release property under 
attaohment, is only provisional and liable to 
be set aside by a regular suit ; and therefore as 
transfer of such property, after the release 
order, is liable to be set aside if the order itself 
is set aside by a regular suit. (Mookerjee, 
A.J.O. and Fletcher, J.) Pbotap Ohandba 
«. Sarat Chandba. 33 O.L.J. 201 = 

62 I.C. 348 = 28 G.W.N. 844, 

— —.-O. 21, R, 60— Conditional order— 
Allowing , claim . 

A Court has-no jurisdiction to make an 
order allowing a olaim preferred under O. 21, 
R. 58 of the C. P. Code to a property attaohed 
in exeoution of a deoree, conditional on the 
olaimant paying a certain sum to the deoree- 
holder on the ground that in the oonveyanoe 
by whioh the olaimant purchased the property 
there was an undertaking in bis part to pay 
that sum to the deoree-holder as part of the 
consideration, if Buoh olaimant is in possession 
of tho property on his own aoouunt under title 
of a oonveyanoe executed in bis favour by the 
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judgment-debtor, his olaim should be allowed 
unconditionally. (RicJturtison and Walmsely, 
JJ.) Kam \la Kanta 8en u. Durga Kumar 
sen. 44 I.C. 1007. 

-0 21, Rp. 60 and 61 and 115— Scope 

of inquiry —Possession of judgment-debtor — 
Refusal to enquire — Revision. 

In eaoh of the cases mentioned in 0. 21, 
Rr. 60 and 61, the Court must deoide only the 
question of possession of judgment-debtor ; it 
cannot base its deoision on the question of the 
validity of the olaim or the determination of 
title to the property attached. 14 Cal. 617; 
18 Cal. 290; 29 Cal. 543. Re-1, oa. Where the 
Oourt below in a olaim oase refused to deter¬ 
mine the one question which it could decide, 
i.e ., possession but investigated the question of 
title, the order of the Court under 0. 21, R. 61 
is open to revision. (Mookerjee and Beach- 
croft, JJ.) 8ATKAR1 MaNDAL V. TlRTHA 

Narain Bhattacharjee 24 I.C. 62. 

-0. 21, R. 60 — Scope of inquiry — 

Objection to attachment—Courts duty to decide 
on merits. 

An objection to an attachment should 1 not 
be dismissed and the claimant forced to file a 
regular suit merely on the ground t bat the 
question of possession is doubtful and of title 
complicated. 8 P.R. 1897, Foil. (Shadi Lai . 
J.) amir Chand v. Ram Saran Das. 

248 P.L.R. 1914 = 27 I.C. 256 = 

162 P.W.R. 1914. 

-—0. 21. Rr. 60 and 61— Claim petition 

— No decision as to the possession and inter¬ 
est of the claimant— Revision. 

Certain property was attaohed in execution. 
A, claimed interest in and possession ct the 
property. The Court disallowed tho olaim 
bat held, that he had some interest but not 
the entire interest. There was no finding 
what the nature of the interest was, nor a 
finding as to the person entitled to possession! 
Reid, the order was illegal and liable to be set 
aside in revision by the High Court. ( Jwala 
Prasad, J.) NAINU v. BHUUENDRA NATH 
RAKHAT. 60 I.C. 618. 

-0. 21, Rr, 60 and 68— Release from 

attachment — Suit—Declaration of right to 
attach—effect. 

An order releasing property from attachment 
is only provisional and the effect of the deoree 
in a subsequent suit brought under the pro¬ 
visions of 0. 21, R. 3 declaring the right to 
attaoh the property is to maintain the attach¬ 
ment originally made, ( Heald , J.) MAUNG 
SEIN v. MAUNG MAUNG. 76 I 0. 617 = 

2 Bur. L J. 118 = 1923 Rang. 237. 

—0- 21, Rr. 60 and 61— Scope of in¬ 
quiry—Question of title gone into. 

In an investigation of olaims to property 
under attaohment the Court should consider 
whether the judgment-debtor was or was not in 
possession of the property, and if in possession 
whether he was in possession on his own 



415 


CIVIL. DIGEST, 1911—1923. 


41& 


0. P. CODE (V of 1908), 0. 21, R. 60. 

aooount, or id trust lor some other person. If 
this involves a decision as to the bona /ides of 
an alleged sale, or the legal effect of tbe deed 
of oonveyanoe, and the oironmstanoes attending 
its registration, the Coart ought to go into such 
matters. ( Hartnoll, O. 0. J. and Twomey, J.) 

N. M. K. CHETTY V. CHARTERED BANK OF 
AUSTRALIA INDIA AND CHINA. 

48 1.0. 182= 11 Bur. L.T. 118. 

-0. 21, R. 60 —Mortgagee in possession. 

A mortgagee in possession is in possession 
“ od account of or in trust lor” the mortgagor 
to the extent of the mortgagor's interest. And 
if the property is attached under a decree 
against tbe mortgagee, it |must be realised 
from that attachment to the extent of the 
mortgagor’s interest. ( Shaw, J. 0.) Nga TOK 
V. SUBRAMANIAM CHETTY. 

(1910) 1 U.B.R, 73 = 10 1.0. 994. 

-O. 21, R. 61 — Claim dismissed— 

Attachment withdrawn—Suit by claimant lor 
possession not necessary. 

Where a claim by a third party is dismissed, 
in an attachment in exeoution but subsequently 
tbe attachment is raised, tbe claimant is not 
bound to bring a suit within one year of the 
order under Art. 13 of Limitation Act and a 
subsequent suit by him for possession is not 
barred. (MacUod, C.J., and Fawcett , J.) 
Manilal Gibdhar PATAL V. MaHASUKH- 
RAfif Vyah. 49 Bom 861 = 69 I 0. 774 = 

22 Bom. L.R. 1446. 

-0. 21, R. 61—Possession in trust — 

Fraudulent trans/tr. 

It is not necessary to defeat a olaim under 

O. 21, R. 68 that the trust must be one enforce¬ 
able by law. So possession of a claimant 
claiming under a fraudulent and oollusive sale 
must be deemed to be in trust for the judgment- 
debtor. (Stephen and Chatterjee, J J.) Mac¬ 
kintosh v. Bidhu Phusan Ben. 

17 I 0. 12 = 16 G W M. 959. 

—— — O. 21, R. 62— Sale subject to charge — 
Applit aiun ly per ten tn joasisMon claiming a 
charge of marnier an< e cn the property. 

Certain property of the judgment-debtor was 
attached in execution cf a decree. Hie mother 
applied to raise the attachment on the ground 
that it was in her precession and that ebe was 
entitled to a life interest in it and tbat there 
waB a charge thereiD ler a certain sum to be 
paid by tbe broib« rs for bur funeral cer> m< niee 
after her death. Tbe property was eventually 
sold But jeot to btr charge and purchased by 
the plfl. After ibe mother’s death tbe plfl 
sued to recover the judgment debtor's share in 
the property ; tbe judgment debtor and his 
brother ocnleDdid tbat as there w«s no attach¬ 
ment of the property, the Court sale was void. 
Tbe trial Court held tbat tbe 6ale was void even 
in the absence of attachment and allowed tbe 
plfl. to recover bis share by partition. Oue cf 
the brothers alone appealed with tbe result 
that tbe sale was deolared to be void in oonee* 
quence of the abeence of attachment. Held, 
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that the property in dispute was suffioiently 
attached and that all the subsequent proceed¬ 
ings including tbe sale of the right, title and 
interest of tbe judgment-debtor were in order, 
that there was no real basis for the objection 
that the sale was void, and as the seoond 
brother did not appeal, the deoree of the trial 
Court oould not be properly reversed. ( Shah 
and Crump, 33) VAIKUNT 8HRIDHAR 
bhatta V. MANJUNAND MaDHan BHANDaRI. 
44 Bom. 860 = 98 1.0. 217 = 22 Bom. L.R. 640> 

-0. 21, Rp. 62 and 63 — Claim by mort¬ 
gagee — Execution—Application o/ mortgagee . 

8. 282 applies when the Court is satisfied 
that the property is subjeot to a mortgage or 
lien in whioh case it enables the Court to 
continue or dissolve the aitaohment in its discre¬ 
tion, but if the attaobment is to be continued 
it should be done subjeot to the mortgage or 
lieu. 8. 283 does not apply to an application 
of a mortgagee asking that the aitaohment 
should be subjeot to bis mortgage. (Batchelor t 
A. 0. J. and Shah, J.) Ganebh Krishna 

KULKARNI v. DAMU NATHU 8HIMPI. 

41 Bom. 64 = 36 I.G. 627 = 18 Bom. L.R. 782, 

--0. 21, Rp. 62 and 88—Safe subject to 

mortgage—Rights of purchaser to contest mort¬ 
gage. 

9. 283, C.P.O. (1682) oontcmplates a suit 
based upon faots known to the party against 
whom an order was passed under S. 282, within 
a year from the date of tbe order. Therefore if 
a person is not aware of the fraud within a year 
aud became aware of it afterwards, he oould 
under 8. 44, Bvidence Aot, assert the fraudulent 
nature aod tbe invalidity of the mortgage 
sought to be enforced by tbe party in whose 
favour an order was made under 8. 282. ( 8cott , 
C.J. and Beamon. J.) China BADASH1V v. 
RAMDAYAL PRAYAGDA8. 

27 I G. 288 = 16 Bom. L.R. 618. 

—-O. 21, Rp. 62 aod 86 -Order of Court— 

Execution—Attachment—Application to raise 
attachment by third person—Court declaring 
lien in his favour. 

If an intervenor seeks to raise an attaobment 
on the ground tbat tbe property beloogs to him 
but does not say direotly tbat be has a lien, 
tbe order of the Court that the property may 
be fold subjeot to his lien is not an order under 
R. 62 but ore under R. 66. 16 Bom. 290 Foil. 
(Chandavarkar and ELaton, 33) RAIN V, 
UMBAR AD M. 89 Bom 273 = 

10 I C. 918 = 13 Bom. L R 807. 

- 0 21, Rr. 62 and 66 — Safe subject to 

mortgage—Purchaier in txecut on tale when 
stepped. 

It a person purchases an estate subjeot to a 
mortgage whether under a private sale or an 
exeoution sale or uuderUk-s to discharge it, he 
oaDnot be heard to deny tbe validity of the 
mortgage anbjeot to whioh he made his pur¬ 
chase. Where, however, the purobaser merely 
buys an estate wbioh is under mortgage but 
does not take it, subjaot to the enoumbranoe or 
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undertake to disoharge it, he is not precluded 
from impeaching the validity of the mortgage. 
The question is whether the property has been 
sold snbjeot to the mortgage or whether mere 
notioe of the mortgage has been given in the 
proclamation of sale. The former oontiogenoy 
is provided for by R. 62 and the latter by R. 
66. (Mookerjee and Panton, JJ.) Kali Das 
v. Prasanna Kumar Das. 47 Cal. 446 = 

30 G.L.J. 496=88 1.0. 189 = 24 O.W.N. 269. 

-0. 21, R, 62 —Sale subject to mortga- 

ge—Rights of purchaser . 

Where a person purohases property in execu- 
tion sale subjiot to the lien of the plaintiff, the 
purohaser is bound to satisfy the lien. (Mooker- 
;'i and Roe, JJ.) Krishna* Kumar nandy v. 
Joy Krishna Nandy. 29 1.0. 890= 

21 C.W.N. 401. 

--—0. 21, R. 62— Sale subject to ynortgage 

— Liability of purchaser, 

A purohaser in execution purchasing the 
property subjeot to an inoumbranoe with posses¬ 
sion, must pay it off. before he olaims posses¬ 
sion. (he Rossignol, J.) Mussammat Karman 
t>. Chotha Ram. 80 1.0. 909. 

-—“0. 21, R, 62— Order tor sale subject to 

mortgage—Decree-holder purchaser cannot chal¬ 
lenge and mortgage. 

Where an objeotion is allowed and the attach¬ 
ed property is direoted to be sold subjeot to the 
mortgage of the objeotor, the deoree holder, 
merely by beooming the auotion-purohaser of 
the property, oannot ohallenge the mortgage in 
a subsequent foreolosure-suit by the mortgagee 
against the deoree-holder auotion purohaser. 
A deoree-holder oannot oiroumvent the order 
in an objeotive oase by himself beooming the 
auotion-purohaser. ( Kolval , A.J.O.) GOVIND 
v. DHEKLU. 19 N.L.R. 18 = 1923 Nag. 282. 

-■—0^21, —Sale subject to mortgage 

—Notification of—Auction-purchaser estopped 
from questioning their validity. 

Where a Court without enquiring as to the 
alleged inoumbranoe and without notioo to the 
judgment-debtor aoted on the statement of the 
deoree-holdor’s pleader and ordered the inoum- 
branoes to be vaguely notified in the sale 
proolamation, Held that theiCourt did not direot 
the sale of the attached property subjeot to a 
mortgage but the mortgago is simply deolared 
at the time of the sale, the auotion-purohaser is 
not preoluded from questioning the validity of 
the mortgage. 31 All. 683, Ref.; 7 A.L.J. 199 ; 
30. I.C. 238, Diet.; 2 O.L.J. 140, Foil. ( Stuart 
and Kanhaiya Lal t A.J.Cs.) Bhagwan Das v. 
AHMAD Jan. 38 1.0. 782 = 8 O.L.J. 422. 

0* R. 82— Sale subject to mortgage 
—Purchaser acquires only right of redemption, 

When a property is sold subjeot to a mort¬ 
gage, the purohaser acquires only a right of 
redemption, and he oannot question the vali* 
dity of the mortgage. (Stuart., A.J.O.) Guru- 
charan Prasad v, Baohni, 

80 1.0,938 - 2 O.L.J. 228. 

Voli 11-37 


0. P. CODE (V of 1908), 0. 21, R. 68-Appeal. 

- 0. 21, Rr. 62 and 66 — Sale subject to 

mortgage—Limitation—Mortgagee allowing his 

right to get barred by negligence. 

A purohaser of property subjeot to a mort- 
gage, the mortgagee of whioh allows bis right 
to be lost by lapse of time, is not debarred from 
raising a plea of limitation. ( Lindsay , J.C.) 

Deputy commissioner of Lucknow v. 
SUKHNANDAN. 28 I.C. 448 = 17 0 0. 88. 

— 0. 21, R. 62— Sale-subject to mortgage 
—Rights of purchaser. 

The effeot of an order under 0 21, R. 62 
oontinuiDg an attaohment subjeot to a mortgago 
is that the purohaser at the auotion sale takes 
only the mortgagor’s right of redemption. 
(Rigg, J.) Po So v. Ba Zan, 

81 1.0. 880 = 12 Bur. L.T. 48. 

-0. 21, R. 63. 

Appeal. 

Burden of Proof. 

Consent Order, 
costs. 

Declaratory Suit. 

Degree. 

Defence. 

Effect of Order. 

Evidence. 

Parties. 

Revival of attachment. 

Suit Under. 

Valuation of Suit. 

Appeal. 

- 0. 21, R. 63- Appeal— Dismissal of 

execution. 

If on the objeotion of a third party the 
application for exeoution is dismissed, thedeoree- 
bolder oan either bring a suit against objeotor 
or prefer an appeal. Revision petition does not 
lie. (Banerjee, J.) Bhai Ron v. Rajani. 

38 I.C. 299. 

- 0 21, R. 63 —Appeal — No rights 

The order of the exeoution Court overriding 
an objection that property oannot be attaohed, 
is not appealable being subjeot to the deoision 
of the suit under 0. 21, R. 63. ( Piggott and 

Lindsay, JJ.) SANTILAL v .’ Indian EX¬ 
CHANGE Bank, Lahore. 

38 All. 837 = 38 I.C. 6 = 14 A.L.J. 722. 

0. 21, R. 63— Appeal—Order under 
wrong section. 

An order passed on a claim under this rule is 
not appealable 9von when it purports wrongly 
to havo been made under S. 47, C.P.G. (Oldfield 
and Phillips, JJ.) Gulam Kavusha v. Bhu- 

VARAHA AYYANGAR. 38 I.C. 182, 

“ —0. 21, R, 63 and S. 47 — Appeal—No 

right to. 

A-claimant under 0.21, R. 68 has not a 
right of appeal or seoond appeal under S. 47, A 
Court auotion purohaser of property sold in ex¬ 
eoution of a deoree oannot take advantage of 
B. 47, G.P.C. and olaim a right to prefer an 
appeal and eoaond appeal against the deoision 
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C. P. CODE (Y of 1908), 0 21, R. 88—Burden 
of Proof. 

in a olaim petition put iu by him on acoount of 
property purchased by him having been afctaoh- 
ed and sold in pursuanoe of another deoree 
against the same judgment-debtor but in favour ; 
of a ‘different judgment-creditor. (Sadasiva 
A.yar and Moore, JJ.) THANGAVELU Muda- 

liar v. Mahomad Ibrahim. 

84 l.C. 799 = 3 L.W. 377. 

Barden of Proof. 

- 0. 21, R. 83 —Burden of proof—On 

whom lies. 

In a suit under O. 21, R. 63 the burden of 
proof is on the unsuccessful party in the olaim 
petition. (Mookerjee and Carnduff, JJ.) 
NARAK LAL tJ. thagoo Lal. 

13 I.C. 455 = 22 0 J. 380. 

- 0. 21, R. 68 — Burden of proof—Suit 

by unsuccessful claimant—Fraudulent transfer 
— Evidence, 

In a suit under O. 21, R. 63 by an unsuccess¬ 
ful claimant, where the objections as to the 
attaohed properties have been disallowed by the 
execution Oourt, the burden of proof to esta¬ 
blish the owner-ship of the property would lie 
necessarily on the plaintiff. Where the 
circumstances disolosed by the evidonoe on the 
reoord, lead to the oonolusion that the docu¬ 
ment; must have been executed with the 
fraudulent object of defeating and delaying the 
creditors, the Court may presume that the 
alienation was fraudulent. (Abdul Raoof, J.) 
Mdsammat ai Bai v. bhai kahan Singh. 

67 I.C. 876 = 8 Lah. L.J. 198. 

- O. 21, R. 63 —Burden of proof—Deci¬ 
sion against objector —8ui£ to contest correct¬ 
ness of the decision, 8il ’8 : 

Where the Executing Court deoides a oase 
against the objector and he brings a suit to 
oontest the correctness of the order, the burden 
of proof lies on him but this rule does not 
apply where there is no deoision against him. 
(Chevis, J.) Kastubi Mal v. Lajja Ram. 

60 1.0. 781. 

- O. 21, R- 63— Burden of proof—Claim 

suit. 

It is open to an unsuccessful objeotor to the 
attachment of property in execution to prooeed 
by suit; and he has to prove that he got tbe 
property without a fraudulent or oollueive 
transfer. The onus is on him. 22 3.L J. 27 ; 
Bom. 270 ; 18 All. 369 Foil. 1 C.W.N. 655 ; 
P.R.-1916 ; 9 I.O. 1018 not Foil. (Marti- 
neaui J.) Laiq Ram v. Thola Bingh. 

60 1 0. 884 = 47 P.L.R. 1919. 

—- -0. 21, R. 68— Burden of proof . 

In a 6uit instituted after the summary re¬ 
jection of the olaim under 8 . 278 of the Oivil 
Procedure Code, 1882 (Order 21, rule 58 
of the new code, the onus of establishing that 
the transaction on whioh the suit is based was 
entered into, in good faith lies on the plaintiff. 
(Baker, J.C.) Mulda Faiz ah t>. Mt. 
HABKUAr. 771.0. 80 = 1923 Hag. 384. I 


C P. CODE (Y of 1908), 0. 21, R. 68—Barden 
of Proof, 

-0. 21, R. 68 —Burden of proof—Plea 

of Fraudulent transfer—Defence. 

Although the investigation in proceedings 
under O. 21, R. 58. C P. 0. is summary, the 
order made is subject to the result of a suit 
under R. 63, final. In a suit under O. 21, 
R. 63, 0. P. C. he who questions tbe adjudica¬ 
tion, must show that it was wrong. 2 N.L.R. 
87. Foil. A defendant may impeaoh a transac¬ 
tion voidable as against him, suoh as a fraudul¬ 
ent transfer when it is sought to be enforced 
whether by a declaration or otherwise, 41 Mad. 
612 Diss. from. The mere existence of a part 
of the consideration for a transfer does not 
prevent the transfer being a fraudulent transfer 
voidable at the instanoe of the person defraud¬ 
ed. (Mittra, A.J.C.) Haji Aboo v. Sobhag- 
CHAND. 68 l.C. 792. 

-0. 21, R, 63 —Burden of proof — De¬ 
feated claimant. 

In a suit by a defeated claimant under 0.21, 
R. 63, the ordinary method of establishing tbe 
bona fides of the transfer, iB to prove that the 
consideration passed and that possession was 
actually transferred, and this being done, the 
onus would be shifted on to the oontesting 
party to show that there was nevertheless an 
intention to defeat creditors. ( Drake Brockman, 
J O.) RAGHUNATH v. NATHU. 8B l.C. 72. 

-0. 21, R, 63— Burden of proof—Good 

faith and consideration. 

When a olaimant whose olaim has been 
rejected as too late, sues to obtain a declaration 
that the property is his and is not liable to 
attachment, the onus of proving mala fides 
and want of consideration on the plfi.’s part is 
on those wbo seek to resist the olaim. ( Drake 
Brockman, J.C.) AWADHUT v, PUNJAJI. 

53 I.O. 205. 

-0- 21, R. 63 —Burden of proof—Defea 

ted claimant. 

Where a person intervenes unsuccessfully as 
an objeotor, in execution proceedings on tbe 
strength of a document of title, he must bring 
a suit to establish hie title and must give 
prima facie evidenoe that the dooumeut repre¬ 
sents a bona fide transaction in order to get rid 
of the order passed against him. 12 Bom. 270; 
18 All. 369; 30 All. 321; 2 l.C. 258 Followed. 

(Stuart , A.J.O.) KALKA Prasad v. BITTLa 
BAESH. 86 1.0.427 = 19 0 0.64. 

-0. 21, R. 63 —Burden ef proof—Defea¬ 
ted claimant —Bona fides. 

In a suit brought under O. 21, R. 63, the 
onus is upon the plaintiff, to prove not merely 
the execution of the dooument on which he relies 
and the passing of consideration, but also the 
further faot that dooumeut is a bona fide trans¬ 
action, 22 O.L.J. 27 Foil. (Miller. C.J. and 
Foster , J.) BlBI 8ERIAH v. Golab Kdar. 

63 l.C. 892 = 1919 Pat. 109. 
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4. P. CODE (V of 1908), 0. 21, R. 63-Burden 
of Proof. 

-—0. 21, R. 63— Burden of proof—Claim 

suit—Evidence Act, Ss. 102 and 110. 

The person who fails to get the attachment 
removed, boars the initial burden of proof in a 
regular suit under 0. 21, R. 63, C.P.Q. Proof of 
possession, shifts the bnrdeD to the person who 
is out cf possession under 8. 110 of Evidenoe 
Aot, arid the finding of failure to disoharge the 
burden id not appealable. ( Parlett , J.) Maung 
PO HtflN v. MA HNYEIN. 37 I.fl, 707 = 

10 Bur. L.T. 238. 

-0. 24, R, 63— Burden of proof—Dtfsa¬ 
ted claimant. 

In a suit under 0. 21, R. 63, the burden lies 
on the plaintiff decree-holder to establish his 
tight to attaoh property, but he ie entitled to 
take advantage of statements made by the 
defendant to prove hie right. ( Parlett , J.) K. 
P. NAMBIAR V. SUNDARA BAI 14 1.0. 813- 

8 Bur. L.T. 47. 

Qbnient order. 

-0, 21, R. 63—Consent order—Effect 

of. 

In a suit under 0. 21, R. 63, C.P. Code, no 
question of setting aside the oon9ent order 
arises, if a party does not object to an order 
being passed against him. It oannot be assumed 
that the order passed is not against him. 
{Ayling and Tyabji, JJ.) VENKATA Rama 
AIYAR V, NABAYANA AIYER. 

28 l.C. 886— (1918) M.W.N. 237. 

Gosti. 

-0. 21, R. 03—Costs. 

The objector who impugns the deoree-holder’s 
title to the whole property has to pay on his 
Objections being disallowed, the full costs of 
deoree-holder though the objeotor olaimed only 
half the property. ( Lindsay, J.C. and Stuart, 
a. J.C.) sarfabz Husain v. amar chand 
PAL. 37 1.0. 78 = 3 O.L J. 629. 

Declaratory Suit. 

—- 0. 21, R. 63— Declaratory suit*-Decld- 

ration of partial interest. 

In a suit by a plaintiff decree-holder lot a 
declaration that the property in dispute belong¬ 
ed to the judgment-debtor, it was found that 
the vendor, (judgment-debtor) did not part 
with his entire interest and had retained a right 
to oontinuo in occupation. Held, that plaintiff 
wae entitled to a declaration that he was 
entitled in execution of his decree to bring to 
sale, the right, title and interest of the judg¬ 
ment-debtor namely bis right of oooupation. 
(Jenkins, O.J. and Mooktrjee, J.) Jagat 
Chandra Babma Chowdhuri v. Radhi- 
nath Chakravarthi. 

28 1.0. 976= 21 GL.J. 302. 

—— -0. 21, R. 68 —Declaratory relief — 

General lam. 

Plaintiffs were not because, of an order uudor 
0. 21, R. 63 df the Code, inoompefcent to iu- 


0. P. CODE (Y of 1908), 0. 21, R.63—0fl6ree. 

stitute a suit for a declaration under the 
provisions of S. 42 of the Speoiflc Relief Aofc but 
the house in suit not having been sold, the 
plaintiff’s suit was premature. 11 W.R. 10 ; 
35 Cal. 202, Dist. (Petman, J.) WARYAM 
Singh v. Narain Das. 82 1,0. 197. 

~—;—0. 21, R. 63— Declaratory suit—Suit 
dismissed—Fresh suit to enforce mortgage 
barred, 

Where a claim of a third person based on 
a mortgage is disallowed, and also hie suit 
for declaration of his mortgage rights is 
dismissed, he oannot enforoe, by a regular 
suit, his rights under the mortgage. ( Ayling 
and Odgers, JJ.) 8INGARIAH CHETTY v. 
OHINNABI. 44 Had. 268 = 12 L.W. 729 = 

28 M.L T. 420 = 40 M L J. 7 = 
60 1.0. 780 = (1921) M.W.N. 38. 

, 21, R. 63 and 0. 38, R. 9— Declcura - 

tory suM—Abatement of—Attachment raised. 

The statutory right under 0. 21, R. 63 is 
merely to establish the right which the attach¬ 
ing plaintiff olaims to attaoh the property as 
that of the defendant whenever it is hie interest 
to do so. The fact that the attachment before 
judgment ceases to be operative on the dismiss¬ 
al of the suit by virtue of O. 38. R. 9 does not 
also cause the suit under 0. 21, R. 63 to abate. 
(Wallis and Seshagiri Aiyar, 33.) Rama- 
SWAMY CHETTY V. ALAGIRI CHETTY. 

27 1.0. 800. 

-O. 31, R. 68 —Declaratory relief— 

Specific Relief Act, 8. 42. 

A declaratory suit under the order ie not con¬ 
trolled by 8. 42 of the Speeifio Relief Aot whioh 
bars a suit in a case where the persons suing 
are admittedly out of possession. ( Maung 
Kin, J.) K.Y.K.M. CHETTY Firm v. S.N.V.R. 
CHETTY Firm. 34 l.C. 128= 

9 Bui*. L.T. 199, 

———0. 21, R. 68 —Declaratory relief— 

Attaching creditor. 

An attaching oreditor withdrawing the 
attachment, oannot sue under 0. 91, R. 63 bat 
he can sue tinder 8. 42 of the 8pe/offio Relief 
Aot for a declaration that the property sought 
to be attaobed belongs to his judgment-debtor. 

1 Bur. L.T. 34; 14 Bar. L.R. 135. Ref. 
(Maung Kin, J.) CHAND TAT Tahi v. Ma 
Lat. 33 1 C. 124 = 9 Bar L.T. 89. 

Decree. 

-0. 21, R. 63 —Decree —Effect on execu¬ 
tion. 

Where an original exeoution is interrupted 
by a declaratory suit that the property oould 
cot be sold and it is deoreed, the decision is as 
fatal to tba former as to a subsequent 
exeoution. ( Goxe and Ray , JJ.) Kali Pro- 
8ANNA GhOSB v. GOLAM RAHMAN. 

2tf 1,0 . 790 =*18 O.W.N, glio. 
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C.P. CODE (Y of ,1908), 0.21, R. 63—Defence. 

Defence. 

—-0. 21, R. 63— Defence—Avoidant* ol 

s ala. 

In a suit under O. 21, R. 63, O.P.O. it is 
open to the defendant to plead any defenoe 
which might have served him ae a ground for 
avoiding the transaction aa plaintiff. A plea of 
fraudulent transfer is a valid defence to a suit 
by a transferee under O. 21, R. 63, O.P.C. 
(Macleod, C.J. and Heaton , J.) Bhimbaj 
Ganpat v. Laxman Ramaohandba. 

67 1.0. 430 = 22 Bom. L.R- 743. 

_0 91, R. 63— Defence—No suit 

brought—Defence is barred. 

Adverse decision of a olaim raised under O, 21, 
R. 68, prevonts the unsuccessful party from 
asserting the rights thus olaimed in any capaoity 
whether as plaintiS or as defendant exoept in a 
suit under, 0. 21, R. 63. (Henderson and 
Panton , JJ.) Haripada (Berman) v. Suren- 
dba Nath Samantha. 1922 Cal. 164. 

- 0. 21, R- 63— Defence—Fraudulent 

transfer. 

An attaohing decree-holder oan plead in 
defenoe to a suit under O. 21, R. 63, that the 
alienation is a fraudulent one intended to defeat 
or delay the creditors. 41 Mad. 612, F.B.= 
30 M.L.J. 665, overruled. (Wallis, O.J., Old- 
fie d 8adasiva Aiyar, Spencer and Seshagiri 
Aiyar, JJ.) RAMASWAMI CHETTIAR v. MaL- 
LAPPAREDDIAR.43 Mad. 760 = 36 M.L J. 860 = 

28 M.L T. 170 = 12 L.W. 473 = 
39 I.C. 947 = (1920) M.W.N. 872 (F.B.) 
[Overruling 41 Mad. 612 = 43 1 0. 631 
(F.B.) and 34 l.C. 778 = 30 M.L.J, 368.] 

- 0. 21, R. 63 — Defence — Fraudulent 

transfer. 

Unless th9 attaohing oredi&or has avoided 
the mortgage by a suit under 8 53 of the T. P. 
Act, he oannot set it up as a defence to a suit 
by the mortgagee under O. 21, R. 63. O.P.C. 
41 Mad. 612 Foil. (Abdur Rahim and 8eshagiri 
Aiyar, JJ.) Oheruthazath Abdulla Haji 

V. OHEBIYANDI 1BBAYAN KUTTI, 

80 I.C. 939. 

[This ia erroneous. See 39 l.C. 947 = 
43 Mad. 760.] 

- 0. 21, R. 63 — Defence — Fraudulent 

transfer—Sale was in fraud of creditors—Not 
open to decree-holder. 

In a declaratory suit under O- 21, R. 63 by a 
vendee from the judgment-debtor, tbs decree- 
holder cannot set up in dofenoe that the sale 
was in fraud ol creditors and could not prevail 
over hia decree. If the sale was before the 
attachment, the decree-holder must first set 
aside the sale by a separate suit. 27 Bom. 146, 
Foil.; 39 Bom. 607, Diet. ( Coutts Trotter and 
Seshagiri Aiyar , JJ.) PADANIANDI CHETTIAR 
v. Appavu CHETTIAR. 30 M.L.J. 365 = 

84 1 0, 778 = 10 M.L.T. 890. 

[Overruled by 89 1,0, 917=18 Mad. 760.] 


C.P. CODE (Y of 1908), 0. 21, R. 63-Effect of. 
Order. 

-0. 21, R. 63— Defence—Auction -pur¬ 
chaser of properties subject : to mortage can plead 
that nothing is due under it. 

No order passed under 8. 283, C.P.C. (1882) 
that is 0. 21, R. 63 of the Code of 1908, pre¬ 
cluded the purchaser at an auction sale from 
resisting a suit on a mortgage, upheld at the 
time of eale as nothing is due under it. (Batten 
and Prideaux. A.J.Os.) GHANASYAMDA8 v. 
Bhairaobax. 4 N.L.J. 149. 

-0. 21, R. 63— Defence-Fraudulent 

Transfer. 

Where a transferee from the judgment-debtor 
whoee olaim under 0. 21. R- 58, C.P.C. was 
dismissed, sues under O. 21, 63 for a declara¬ 
tion of his right to the property, it is open to 
the attaohing creditor to plead as a defenoe to 
the suit that the alienation is void under 8. 53 
of the T.P. Aot, 41 Mad. 612, dies; 42 Mad. 143 
161 and 16 C.W.N. 717, Appr. (Drake Brock - 
man, J.O.) Dhanusukhdas v. Zangoo. 

64 I.C. 793 = 16 N.L.R 3 

Effect of Order. 

-0. 21, R. 63 —Effect of order-•Dismissal' 

for default—Effect. 

An order dismissing a olaim for default, is 
an order within the meaning of O. 21, R. 63 
of the Code and, subjeot to the result of a re¬ 
gular suit, is conclusive, (Chatterjee and 
Pearson, JJ.) 8ATINDRA NaTH v. SHIVA 
Prasad. 26 C.W.N, 126 = 

64 1.0. 713=1922 Gal. 166. 

-— 0. 21, R. 63— Effect of order—Parties 

and property affected. 

An order in a oJaim case is oonolusive only 
as between the parties and only as regards the 
particular disputed property. 27 Cal. 714 ; 
29 Mad. 225 ; 35 Mad. 36, Dist. ; 13 All. 63 ; 
14 Bom. 306, Foil. (Chatterjee and Sheep¬ 
shanks, JJ.) asna BIBI v. Jaigunnissa bibi. 

44 Cal. 696 = 87 l.C. 887 = 

21 O W N. 222. 

-0. 21, Rr. 63 and 9 9—Effect of order— 

Dismissal for default—Right to obstruct delivery. 

A claimant who allows his olaim to be dis¬ 
missed lor default of proseoution oannot after¬ 
wards obstruct delivery of possession of the 
property attached and sold in Court auction 
to the decree-holder, as the order of dismissal 
had beoome final under O. 21, R. 63 of the 
C.P. Code, unless set aside by a regular suit. 
(Mookerjee and Beachcroft, JJ.) JUGAL 

Kishore Marwari v. Bejoy Krishna 
Mukerjee. 15 I.C. 683 = 16 C.W.N. 882. 

-0. 21. R. 83—Effect of order—Limit- 

aion Act, Art. 11. 

Where executing court does not adjudicate on 
merits of the objeotion, the limitation for suit 
does not begin till the date on whioh fresh 
objsotions were allowed after eeoond execution 
applioation by deoree holder. (8cott-8mith and 
Abdul Qadir , JJ.)- Fateh Din v. Qutab 
Din. frLah, 7=67 1.0. 818=1922 Lab, 108.- 
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C.P. CODE (V of 190B), 0. 21, R 63-Effecfc of 
Order, 

-0. 21, R. 63 —Effect of order — 

Attachment of debt—Dismissal of claim— 
Finality of order. 

Unless a suit is brought as provided by 
0.21, R. 63. the party against whom the order 
is made oannot assert, either as plaintiff or as 
defendant in any other suit or as a party to 
any other proceedings, the right denied to him 
by the order. The procedure laid down in 
Rr. 58 to 63 applies to a debt attached In execu¬ 
tion of a deoree, and an order made against the 
alleged debtor is binding upon him, if he does 
not institute a suit for a deolaration that no 
debt was due from him, within a year from 
the date of the order passed against him. 
(Shadi Lai, 0. J.) Piara Ram v. Ganga 
Ram. 711.0.48(1) 

-0, 21, R. 63 — Effect of order— 

Auction-pur chaser, if bound. 

An order passed under 0. 21, R. 63, O.P. 
Code subjeot to the deoision of a regular suit is 
conclusive and oannot be questioned by an 
auotion-puroha3er who simply purchases the 
sight, title and interest of judgment-debtor. 

( Scott-Smilh , J.) Mussammat Jeswani v. 

Mussammat Misri. 81 I.C. 100 = 

43 P.L.R. 1919. 

-0, 21, R. SI—Effect of order, 

• .* < - • »••• — • t 

An order passed summarily or on investi¬ 
gation on an objection by third person to 
attaohment oi property iu execution of decree, 
is conclusive. (Rattxgan and Le-Rossigyiol, JJ.) 
Gopae Singh v , Ganpat Rai. 

66 P.R. 1916 = 117 P.W.R. 1916 = 
88 1.0. 321 = 180 P.L.R, 1916. 

-0. 21, R. 63— Effect of order — Attach¬ 
ment of debts—Objection by garnishee—Confir¬ 
mation of attachment— Effect of—Sale of debt— 
Rights of purchaser. 

Id exeoution of a deoree against a judgment- 
debtor, a debt alleged to be due to him by a third 
person was attaohed and the garnishee objected 
to the attaohment stating that no debt was due 
to the judgment-debtor. The Court on enquiry 
confirmed the attaohment and the garnishee did 
not take any steps to ohallenge the validity of 
the order. The deoree-holder purchased the debt 
in Oourt-auotion and brought a suit to reoover 
the same. Held, that it was not open to the 
debtor to oontend that there was no debt due by 
.him to the judgment-debtor and that the order 
on the previous exeoution prooeeding was final 
and oonolusive. [Schwabs, 0. J. and Wallace, J.) 
.Subbier v, Moideen Pitchai. 

14 H.L J, 888 = 17 L.W. 682 = 
(1928) M.V.N. 282 = 82 H.L.T. (H,C.) 804 = 

72 1.0. 888=1923 Had. 862. 

———0. 21, R. 68— Effect of order. 

An order notifying claim to intending bidders 
without investigating it, is not an order against 
the olaimant. (8pencer, J.) Kaohinamthodi 
Parambil SAHABABI V. KAOHINAMTHODI 
PUTHIA PURAYI. 11 H.L J. 111 = 

17 L,W. 182 = 72 1.0. 857-1923 Mad, 298. 

* V J • . ; 4 9 fiJ 7 , . ' J 


0. P. OODE (V of 1908), 0. 21, R. 68-Effect 
of Order. 

-0. 21, R, 63— Effect of order—Order 

for attachment but no attachment—Claim 
disallowed—Suit more than a year afterwards 
is barred. 

In pursuance of an order of attaohment, 
but without actual attaohment, the properties 
of a debtor were brought to sale in exeoution, 
and a mortgagee put in a olaim petition which 
was disallowed. The latter brought a olaim 
suit but withdrew with permission to sue 
again and more than one year afterwards 
brought a suit on the mortgage, Held, that plff. 
having submitted to the order on the olaim 
petition though under a mistake could not 
later on urge that the order was without 
jurisdiction and that the suit was barred, 

(Oldfield and Ramesam, JJ.) MUTHIAH. 

Chetty v. Palaniappa Chetty. 

11 M.L.J. 894= (1921) M.W.N. 761 = 
13 L.W. 190 = 43 Mad. 90 = 70 I C. 482 = 

1922 Mad. 417. 

-0. 21, R. 63 —Effect of order-Dismissal 

of claim for want of jurisdiction is not one under 
the rule. 

An order on a olaim petition, declining to 
investigate for want of jurisdiction is not one 
under 0. 21, R. 63 of the Code and the olaimant 
need not bring a suit within a year to set it 
aside. (Spencer and Ramesam, JJ.) LAKSHMI 
AMMAE W. KADIRESAN CHETTIAR. 

41 M L J. 198=*(1921) M W.N. 498 = 

63 1.0. 431 = 14 L.W. 12. 

-0. 21, R 88 —Effect of order—Refusal 

to recognise mortgage—Suit to contest order — 
Limitation. 

The order dismiasiog an application to have 
the enoumbrance recognised on the property to 
be sold, is final unless a suit is brought within 
one year to oontest it. (Sadastua Aiyar and 
Spencer, JJ.) VELU PADAYACHI v. Aru- 
MUGAM PILLAI. 38 M.L J. 897 = 

11 L.W. 848 = 86 I.C. 481 = 

27 M L.T. 812. 

-0. 21, R. 63 —Effect of order—Effect 

on judgment-debtor—Payment of decree amount 
— Effect of claim order confined to posseaaion. 

The judgment-debtor was a party to a olaim 
petition, put in a statement olaiming the 
property attaohed, and aotively oonteeted the 
claimant's rights but the Court confined itself 
to the question of possession and only adjudi¬ 
cated upon that question. Held, that the title 
of the judgment-debtor was not adjudicated 
upon in the olaim petition and he was not 
bound under Art. 11 of the Lim. Aot to sue in 
a year to establish his title. Per Seshagiri 
Iyer, J. :—The soope of 0. 21, Rr. 68 to 61 of 
the Code should be restricted to oonolnding the 
parties regarding the right to attaoh the 
property in exeoution and not to finally deter¬ 
mine the rights of the parties to the property 
itself. An order under 0. 21, R. 60 is binding 
on the judgment-debtor only if be is a party 
theretOi and only to the extent it deals with 
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of Order. 

questions of title. Payment of the amount of 
the deoree even alter a year from the date of an 
adverse olaim order has the effect of making 
the order spend itself out and the party affeoted 
by it, need not eeek to have it set aside. Per 
Baktwell, J—The meaning of the words “con¬ 
clusive ” in O. 21, R. 63 j 9 that the realisation 
of the attaohed property 9hall proceed or be 
stayed as directed by the order of the Court 
and that there shall be no appeal therefrom 
except as prescribed by the Rule. If the 
attaohed property be sold in pursuauoe of the 
order, then the purchaser will take free from or 
subjeot to the rights asserted by the olaimant 
or objector as determined by the Court. 
( Seshagiri Iyer and Bakewell, JJ.) VEDA- 
LINGAM PlLLAI V. VEERaTHAL. 

37 M.L.J. 547 = 26 M L.T.813 = 
64 l.C. 580 = (1920) M.W.N. 77. 

--0. 21, R. 63 —Effect of order — Record¬ 
ing of objections to attachment—Dismissal. 

Where a pereon objeota to the attaohment of 
the property and hies a petition asking that 
bis objeotiono be recorded, without asking lor 
an investigation of his olaim, and the Court 
reoords his objections, suoh recording of objec¬ 
tions does not amount to an order againBt the 
objector to whioh O. 21, R. 63 of the O.P. Code 
would apply. (Abdur Rahim and Spencer, JJ.) 
AYYA PATTAB V. ATTUPDRATH MANAKKAL. 

62 l.C. 938= (1919) M.W.N. 805, 

-O, 21, Rr. 63 and 66 —Effect of order 

—Simple mortgage—Dismissal of petition with 
or without investigation—Suit on simple mort¬ 
gage after one year of order—Limitation Act, 
Art. 11. 

A petition by the Bimple mortgagee of pro¬ 
perties belonging to the judgment-debtor and 
attaohed in execution by the deoree-holder. 
praying that the properties should be deeoribed 
in the sale proclamation as being subjeot to the 
simple mortgage in hiB favour and sold subjeot 
thereto is a petition nnder O 21, R. 58 of the 
0. P. Code. If suob a petition is dismissed 
after investigation or otherwise, the mortgagee 
is barred under Art. 11 of the Limitation Aot 
from suing on the mortgage against the execu¬ 
tion purohaser or his representative. 81 M.L.J. 
247, Foil. ; 41 Mad. 985, Appl. ; 41 Bom; 64, 
Diet. ( Ayling and Napier, JJ.) LAKSHUMANAN 
OHETTIAB v. PABAMASIVAN PILI/AI. 

37 M.L.J. 159 = 82 I 0. 720 = 
(1919) M.W.N. 658. 

—-—-—0. 21, R. 63— Effect of order—Order 
refusing to investigate a c\airy\—Limitation Act, 
Art. 11— Order that claim be notified to bidders. 

Where a Court purports to make an order 
refusipg to investigate a olaim, suoh an order 
pomes within O. 21, R. 6? and Art 11 (1) of the 
Limitation Aot. 2 L.W. 206 ; 31 M.L.J. 241, 
Foil. Whore the order passed on a olaim peti¬ 
tion is that the allegation of the olaimant 
'will be notified to thp bidders, the order is 
one made against the claimants and 
amounts to a rejection of the olaim petition. The 


0. P. CODE (Y of 1908), 0. 21, R. 83—Effect 
of Order. 

praotioe of notifying olaims to intending bidders 
is not warranted by anything in the Code. 
It often leads to the depreciation in value of 
the property to be sold and is not calculated to 
advanoo th8 right of the olaimant iD any way. 
(TVaMis, O.J., Oldfield and Seshagiri Iyer , JJ.) 
Madhi Raju Venkatabatnam v. Sri 
Rajah Ranganayakamma. 41 Mad. 985 = 

88 M.L.J. 335 = 24 M.L.T. 197 = 
(1918) M.W.N. 699 = 48 1.0. 270 = 

8 L.W. 292 (F. B.). 

--—0. 21, Rr. 63 and 58 —j Effect of order 

— Withdrawing of attachment. 

The subsequent withdrawal of attachment 
bars all operations inoluding a suit under 0. 21> 
R. 63. 26 M.L.J. 499; 3 C.L.J. 381, Foil. ; 40 
Mad. 733 ; 23 Cal. 829, Dist. Oa a fresh attaoh¬ 
ment and dismissal of objection, the olaimant 
oan sue within one year of the order on the 
seoond objeotion, If the attachment is removed 
within one year though at the instanoe of 
another person the defeated olaimant need not 
sue under 0- 21, R, 63 for the objeot of the suit 
is to get rid of the attaohment. (Abdur Rahim 
and Oldfield, JJ.) Galanappa Subayya v. 
SANKARA VENKATABAMAN. 

(1917) M.W.N. 851=42 1.0. 688 = 

22 M.L.T. 496. 

-0. 21, R. 63 — Effect of Order- 

Defence barred. 

An order on a olaim petition is conclusive as 
against a party unless it is set aside and be 
cannot ohallenge the oorreotness of the order 
even within a year as deft. ( Abdur Rahim and 
Napier, JJ.) Peela Yabakayya v. Kanu- 
muri Venkata Kbishnambaju. 

6 L.W. 281-22 M.L.T. 282=41 l.C. 684 = 

(1917) M.W.N. 721. 

-0. 21, R. 63 —Effect of order—No 

evidence—Effect of. 

An order passed on a olaim petition on peti¬ 
tioner’s failure to produoe evidenoe on the day 
fixed for hearing, is an order passed on investi¬ 
gation and is final and oonolusive if not set 
aside within a year. (Sadasiva Aiyar and 
Eannay, JJ.) Kubuda Yen kata chaI/LA- 
Pathi RAO v. Gudivada Peddha Veeba- 
Swami. 17 M.L.T. 223 = 28 l.C, 244 = 

(1915) M.W.N. 188. 

-0. 21, R. 63— Effect of order — No 

investigation—Finality of. 

O. 21, R. 63 is mooh wider in soppp than 
8. 283, C.P.C. (1882) and covers oases in which 
there baa been no investigation, orders passed 
under this Rule become final unless set aside 
within one year- (Oldfield and Tyabji, JJ*) 
Nababimba Ohbtty V . VUIPALA Nainab. 

27 I.G. 944=2 L.W. 208. 

-— 0. 21, R« 68— Effeot of order—Objector, 

when bound. 

• • • ^ 4 , 

Where three persons objeoted to an attach¬ 
ment ,on different grounds and the Genet seised 
the attaohment but held that the grounds of* 
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of Order, 

the first objeotor were not well-founded, Held, 
that as the order raised the attachment, it wa9 
not against the first objeotor and could not be 
interpreted against him simply because the 
Court had held that his objections were not 
well-founded. ( Tyabji and Spencer, JJ.) 
PONAKA BALARAMI REDDI V. HAZI MaHO- 
MED ABDUL AZIZ. 26 1.0.582 = 

26 M.L.J. 499. 

-0. 21, R. 68 —Effect of order—Finality 

of order—Claim by trustee—Trust found to be 
for judgment-debtors—Disallowance of claim. 

Whether an order is one under 0. 21, R. 63 
or not and whether it is conclusive, depends 
upon the allegation of the parties in the olaim 
petition. Au order passed on the olaim peti¬ 
tion by trustees appointed for the benefit of cre¬ 
ditors is one under 0- 21, R 63, C.P.O. and is 
conclusive but non-appealable.though the Court 
may find that the trustees held the properties 
for the benefit of the judgment-debtors. Where 
the claim petition under 0. 21, R. 68, C.P.C. by 
a trustee is construed to be for tho judgment- 
debtor, he oannot evade S. 47, C.P.C. by bring¬ 
ing it within R. 68. But if it i6 under R. 58 
then R. 63 applies to any order passed on the 
petition. (Sadasiva Aiyar and Spencer, JJ.) 
MUTHUKUMABA CHETTIAB V, ALAGAPPA 

Cbettiab. 21 1.0. 748. 

-0. 21. R. 63— Effect of order—Defence 

—Cancellation of attachment within three 
months—Suit by third parlies for possesiion— 
Defence by claimant. 

An adverse order on a olaim, put in by a 
person will not aflcot the claimant's right to 
put forth his title in defenoe to an aotion for 
reoovary of possession by a third party even 
though the claimant did not institute a suit 
within one year after the dtsallowanoe of bis 
olaim when the attachment was raised within 
three months after the passing of the order on 
the olaim petition. Plff. being no party to the 
olaim proceedings, oannot olaim the benefit of 
the order on the olaim petition passed adverse¬ 
ly to deft. ( Sundara Aiyar and Sadasiva 
Aiyar, JJ.) THIAGABAYA MUDALIAR v. 

Sabapathi Mudaliar, 16 I.C. 829 = 

(1918) M.W.N. 64. 

-0. 21, Rr. 63 and 88— Effect of order 

—Suit. 

Where in the oonrse of summary proceedings, 
an order was made under R. 68 and there was 
evidenoe in favour of the olaimant, the merits 
of the oaBe oan be agitated by a suit under 
0. 21. R. 68. O.P.O. (White, C.J. and 
Qankaran Nair, J.) VBNKATASUBBIAH v. 
VENUGOPAL. 9 I.C. 280- 

9 M.L.T. 483. 

- 0. 21, R. 68— Effect of order—Dismis¬ 
sal of claim without investigation of the merits 
—Dumissal on ths ground of delay—8wt to 
establish title—Limitation Act, Art, 11 appli¬ 
cable, 


0. P. CODE (Y of 1908), 0. 21, R. 63-Evld 
ence. 

The period of limitation prescribed by Art. 11 
of schedule 1 to the Limitation Act is appli¬ 
cable to a suit to establish a right to property 
attaohed in ezeoution of a decree brought after 
disallowance without investigation of an objec 
tion to suoh at.taobment. (Mr, Pridtaux, A J. 
C.) Narasayya v. Laxmi Narayan 

6 N.L.J. 66 = 19 N L R. 

71 1.0. 404= 1923 Nog. 

- 0. 21, R. 63— Etfect of order—Dismis¬ 
sal without investigation. 

The period of Limitation for a suit to'set 
aside an order under R. 63 of 0.21 is one year, 
even if that order was passed without investi¬ 
gation and not on merits. < Hallifax, A.J.C.) 
GANGADHARARAO V. ABDUL MAJID. 

69 I.C. 822 = 1923 Nag. 69. 

- 0. 21, R. 63 —Effect of order — Dis¬ 
missal for default. 

Held, that an objeotioo whioh is dismissed 
for default is as much final under 0. 21, R. 63 
subject to a regular suit beiog filed as if it had 
been dismissed after oontest. [Daniels, J.C.) 

Kedar Nath v. 8ukh Nath Singh. 

64 I C. 209 = 24 O.C. 213. 

- 0.21, R. 68— Effect of order—Find¬ 
ings, nature of. 

The findings that no proper investigation 
was made under R. 68 and therefore no proper 
order could be passed UDder R. 63 are subjeot 
to question in seoond appeal being questions of 
mixed law and facts. (Stuart, J.C.) BaL- 
MUKUND V. MAQSUD ALI. 3 O.L.J.‘fBl9 = 

37 I.C. 92 = 10 O.C. 887. 

- 0. 21, R. 68 —Effect of order—Objec¬ 
tion dismissed without inquiry. 

Where an objection to the attachment was 
rejeoted as the neoessary process-fee was not 
paid, the order will be conclusive unless set 
aside within one year by a suit. (Chamier, J.C.) 
DHARMA v. MaDAR BINGH. 12 I C. 84B. 

-0. 21, R. 63— Effect of order—Con¬ 
clusive means final. 

The word conclusive has the same meaning 
as final, i. e., unappealable. (Duckworth, J.) 

Phoman Singh v. a.j. Wells. 

1 R. 276 = 76 I.C. 877 = 
2 Bur. L.J. 181 = 1023 Rang. 195. 

-0. 21, R. 68— Efftet'of order— Ez parte 

order for removal ot attachment is final. 

Where an attachment has been removed by 
an order of oourt, the order is conclusive unless 
set aside by suit. It does not make any differ 
enoe that the order of removal was made 
ex parte or that the proceedings were irregular. 
(Pratt, J.) Ma Thein Tin v. Ma Htoo. 

2 Bur. L.J. 60 = 75 1.0. 822 = 1928 Rang. 156. 

Evidenoe. 

. 0. 21, B, 63— Evidence—Evidence 

taken in eummary proceedings—Admissibility 
of in regular ivi*. 
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It is irregular to admit in the regular suit 
the depositions of parties made in a summary 
proceeding without examiniog them. Although 
the evidence taken in the summary oase, is 
admissible upon oertain conditions and for 
oertain purposes, the finding in the suit should 
be upon the evidence tendered and taken in 
the regular suit. (Saunders, A.J.O.) NGE 
BEIK v. Nga Pu. 

22 I.G. 676 = (1913) U.B.R. 181. 

Parties. 

-0. 21, R. 63— Parties—Judgment- 

debtor, if and token a party to. 

The question whether a judgment-debtor is 
a party to an objection proceedings would 
depend upon faots of eaoh oase; where through¬ 
out an execution proceeding the oontest was 
between the judgment-debtor and the objeotor, 
and the objection was allowed despite the pro¬ 
tests of the judgment-debtor, the order of the 
executing Court i3 an order against the judg¬ 
ment-debtor and he is a party to the execution 
proceeding and as such entitled to bring a suit 
under O. 21, R. 63 of the C. P. Code. (John¬ 
stone and Beadon, JJ.) Anant Ram v. Damo- 
dar Dab. 102 P.L.R. 1914*= 

89 P.W.R. 1914 = 22 I.C. 797 = 

84 P.R, 1914. 

-0. 21, R. 63 —Parties—Decree-holder 

is not a necessary parly. 

Where a claim has been rejected and the 
properties have seen sold and purchased by a 
stranger purohaeer, the decree-holder is net a 
neoessary party to a suit by the olaimant. 
7 0. 608, Rel. (Spencer and Ramesam, JJ.) 
Bdbbaraya Mudaliar v. Kandaswamy 
MUDAIiY. 16 L.W. 330 = 

(1922) M.W.N. 674 = 70 1.0. 168 = 
32 M.L.J. 124 = 1923 Mad. 88. 

-0. 21, R. 63— Parties—Judgment- 

debtor party — Right to sue . 

A judgment-debtor who was a party to claim 
proceedings oan file a suit under O. 21, R. 63 
for vacating the adverse order against him. 
13 Mad. 366*, 13 M.L.J. 367; 15 Cal. 521, P.O., 
Foil. {Oldfield and Seshagiri Aiyar, JJ.) 
SABELIjA Appanna v, Maelidi Appana. 

(1914) M.W.N. 883 = 1 L.W. 772 = 
29 1.0. 700 = 16 M.L.T. 300. 

-O. 21, R, 63— Parties — Claim petition 

—Order thereon — Judgment-debtor not a neces¬ 
sary parly, 

A judgment-debtor is not neoeesarily a party 
to the proceedings under B. 246, of the Oode of 
1859. Under B. 246, the right of a olaimant 
to some interest in property in the possession 
of the judgment-debtor oould not be investi¬ 
gated nor oould the Court raise an attachment 
where the judgment-debtor had a possessory 
interest in the property. (Benson and Sundara 
Aiyar, JJ.) KURRIYH* PARXUM v. VARANA- 
KATH KHATH GANAPATHI. 

35 Mad. 188 = 21 M.L.J. 680= 
9 M.L.T. 428 = 10 I.O. 424 = 
(1911) 2 M.W.N. 315. 


0. P. OODE (Y of 1908), O. 21, R. 63-Salt 
under. 

- O. 21, R. 63 — Parties—Suit to set aside 

fraudulent alienation—Alienee a party. 

A deoree holder being in a sense a person 
deriving title from the judgment-debtor has a 
right to attaoh property whioh has been frau¬ 
dulently or oollusively oonveyed by the judg¬ 
ment-debtor and also a right to set aside 
fraudulent transfers and oollusive deorees even 
though they may be binding upon the jugment- 
debtor. (Afittra, A.J.C.) DBONDRAM MANGNI- 
RAM v. RAMGOPAL Kaniram. 43 I.C. 980. 

Revival of Attachment. 

- 0. 21, R, 64— Revival o/ attachment— 

Order referring decree-holder to regular suit — 
Attachment not raised — Decree. 

An exeouting Court allowed a claim and 
referred the unsuccessful deoree-holder to a 
regular suit but did not pass any order under 
O. 21, R. 63 raising the attaohment- The 
decree-holder thereafter filed a declaratory suit 
and obtained a deoree in his favour, field, the 
deoree passed in the declaratory suit revivod the 
attachment whioh bad been previously oarried 
out, even if it be assumed that the legal effeot 
of allowing the objection had been to raise the 
attaohment. (Lindsay, J.O.) PARMESHAR 
DIN u. DEBI PRABAD. 48 I.C. 886 = 

9 O.L.J. 647. 

Suit under. 

- 0. 21. R. 63— Suit under—Applicabi¬ 
lity—Suit for consideration. 

Where on a claim petition being dismissed, 
the objeotor whose title was“negatived, brought 
a suit against his vendor for refund of money 
for failure of consideration, O. 21, R. 63 does 
not apply and hsnoe the suit need not be 
brought within one year. (Sulaiman, J.) RATI 
Ram v. BURMAJIT. 

21 ALJ. 770 = L.R. 6 A. 28 = 
77 I.G. 82 = 46 All. 45 = 1924 All. 302. 

- 0. 21, R. 63— Suit under—Right of suit— 

Attachment of assets of deceased judgment- 
debtor — Claim—Rights of suit of decree-holder 
—C.P.C., 8. 47. 

In exeoution of a deoree, the deoree-holder 
attaohed the assets of a judgment-debtor who 
had died. A reversioner who was not a party 
either to the deoree or to the exeoution proceed¬ 
ing, preferred objections under O. 21, R. 58, 
O P.O. and the objections were allowed. In a 
suit brought by the deoree-holder for a decla¬ 
ration of the liability of the assets to attach¬ 
ment and sale in exeoution held that the suit 
was not barred by 8. 47, O.P.O. (Bannerji, J-) 
BANSIDHAR V. SHAM LALEi. 

71 I.G. 1012 = 1923 All. 292. 

-0. 21, R. 62 —Suit under — Valuation 

— Jurisdiction. 

The value for purposes of jurisdiction of a 
suit for declaration that the Jand attaohed in 
exeoution of a deoree is not liable to sale, is the 
value of the deoree sought to be set aside and 
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C. P. CODE (Y of 1908), 0. 21, R. 63-8uit 
under. 

not the value ol the property attached. 
(Richards, O.J. and Banerji, J.) ANANDI 
Kunwar v. Ram Nibanjan Das. 

40 All. 808 = 43 10. 494 = 18 A.L.J. 374. 

-0. 21, R. 63— Suit under-Nature of 

—Real title to be proved. 

The plfi. in a suit under the Rule must prove 
hi9 real title and not merely an ostensible one. 
8uoh a suit being to set aside a summary 
deoision of a Court, is a method of obtaining 
review. ( Jenkins , O J., Woodroffe and Mooker- 
jee, JJ.) JAMAHAR KUMARI BlBI V. ASKARAN 
BOID. 30 I.C. 838 = 22 C.L.J. 27. 

-O. 21, R. 63— Suit under—Question as 

to validity of decree can be gone into. 

In a suit under 0. 21, R. 63 of the C. P. C., 
a Court is not restricted to determine only the 
question of the attachability of the property but 
oan go into the question, whether the deoree 
has been fraudulently obtained. 10 Bom. 659, 
Diat. (Fletcher and Richardson, JJ.) Bama- 
CHARAN BHATTACHARYAU. BEGALACBARAN 
KUNDU. 23 LC. 785. 

-0. 21, R. 63 —Suit under—Scope of. 

A suit under ti. 283, C. P. Code, (1882) is 
essentially a suit for the review of a summary 
deoision. 35 Cal. 202, Rel. If, in suoh a suit 
brought by a purchaser from the judgment- 
debtor, the Court finds that the plfi. and not the 
judgment-debtor was and has been in possession 
after tbe purohase for a valuable consideration, 
the suit should be deoreed unless there is any¬ 
thing in the pleadings outside the 9cope of 
S. 283, to restrain or restriot such a result. 

( D. Chalterjee and N. Chatterjee, JJ.) Abdul 
Kader v. ALI MEAH. 

16 O.W.N. 717 = 14 1.0. 715 = 

18 O.L J. 649. 

-0. 21, R. 63— Suit under—Scope of— 

inquiry. 

What is deoided by a suit under 0. 21, R. 63 
is the question of titlo arieing in execution 
between the attaching deoree-holder and the 
objector, 35 Mad. 35, Doubted, 35 Cal. 202, 
Expl. 15 Cal. 521. Foil. (Wallis, C.J. Oldfield, 
Sadasiva Aiyar, Spencer and Seshagiri Aiyar, 
JJ.) Ramaswami Chettiar v. Mallapa 
Reddiab. 43 Mad. 760 = 

39 M.L.J. 380 = 28 M L.T. 170 = 
12 L.W. 478 = B9 I.C. 947 = 
(1920) M.W.N. 872 (F.B.), 

[Overruling 43 1.0. 681 = 41 Mad. 612, 
(F.B.) and 34 I.G. 778 = 30 M.L.J. 868.] 

————0.21, R. 63— 8uit under—Suit by 
attaching Decree-holder—Representative suit 
unnecessary. 

A suit by an attaching deoree-holder to set 
aside a transfer by tbe judgment-debtor as 
fraudulent under 8. 53, T. P. Aot need not be 
brought as a representative suit on behalf of the 
entire body of oreditors. Obiter. Even an 
ordinary creditor ia not under an obligation to 
sue in a representative oharaoter. 84 Cal. 999 

Vol, II—28 


0. P. CODE (Y of 908), 0 . 21, R. 63-Sult 
under. 

Diss.; 41 Mad. 612 Dist. (Ayling and Krishnan. 
JJ.) KOTTARATHIL 8UTHAPURAYILPOKKER 
U. Balatihil Parkum CHANDRANKANDI, 

42 Mad. 148 = 28 M.L.T. 47 = 
(1919) M.W.N. 39 = 9 L.W. 138 = 
51 I 0. 714 = 36 M.L.J. 231. 

[Also 99 I.C. 947 = 43 Mad. 760 (F.B,)]. 

-0. 21, R. 63—Suit under—Onus of 

proof. 

In a suit under 0. 21, R. 63, 0. P. C. the 
burden iiea on the plfi. to establish his title. 
(Seshagiri Aiy$r and Daktwell. JJ.) RAMA 
8HENOI v. HALEAGNA. 41 Mad- 205 = 

45 I.C. 703 = 34 M.L J. 293. 

-0. 21, R. 63— Suit under—Determina¬ 
tion of rights of parties, 

A successful olaim petitioner whose title had 
not ripened into ownership on the date of the 
attachment is not entitled to resist the suit 
under 0. 21, R., 63, C.P.C. on the ground of 
his perfection of title subsequent to the attach¬ 
ment. The right restored to the parties, in a 
suit under 0. 21, R. 63 is the right which they 
asked the Court to give a deoision upon, as on 
the date of the attachment. (Ses)tagiri Aiyar 
and Kumaraswami Sastri, JJ.) PaNDYAN 
PlLLAI V. VELLAYAPPAN ROWTHER. 

33 M.L J. 316 = 42 1.0. 488 = 6 L.W. 888. 

-0. 21, R. 83— Suit under—Scope of— 

Meaning of "to establish the right”—Sale ol 
property prior to order in claim proceedings. 

A suit under R. 63 is cot merely in the 
nature of an appeal. The words ' to establish 
the right ’ in the Rule are wide enough to 
cover not only a mere suit but also one for con¬ 
sequential relief, i.e., reoovery of the value of 
the land if it haB been sold prior to the order 
on the olaim petition. (Abdur Rahim, O.C.J. 
Seshagiri Aiyar and Phillips, J J.) KOVONVI 
Bassivireddi V. Nidumoori ramayya. 

40 Mad. 733 = 31 M.L J. 391 = 
(1916) 2 M.W.N. 207 = 4 L.W. 800 = 
36 I.C. 448 = 20 M.L.T. 353. 

-0. 21, R. 68—Suif under—Nature of 

—Lis penden6. 

Per Sadasiva Aiyar, J .— An order on a olaim 
petition under 0. 21, Rr. 60 and 61 is connect¬ 
ed with rights in immoveable property attach¬ 
ed and not merely an affair between the parties 
in their personal oapaoity. A transfer of pro¬ 
perty pending a suit under 0. 21, R. 63, is lis 
pendens. (Sadasiva Aiyar and Spencer,' JJ.) 
Kbishnappa ohetty v. Abdul khadar 
SAHEB. 88 Mad. 833 = 

29 1.0. 11 = 26 M.L J. 449. 

-0. 21, R. 68—Suit under—Suit by de¬ 
feated creditor—Form of—Representative suit 
—Necessity for. 

A deoree-holder has a statutory right to sue 
under 0. 21, R. 63 in his personal oapaoity as 
a deoree-holder respeoting merely his own right 
to have the property attached under his deoree. 
He is cot obliged to take the general ground 
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C. P. CODE (Y of 1908), 0. 21, R. 63—Salt 
under. 

that 33 againBt all other creditors and all other 
persons a mortgage or sale is to be void. 42 M. 
143, followed. (Pipon, J.G.) Loe Nath v. 
Thaear Das. 71 I 0 20. 

-0. 21, R. 63— Suit under —Dismissal 

of claim without investigation. 

An order passed without investigation of the 
claim, is an order made against the party in 
suoh a way as to render that order oonolusive 
and thereby prohibit the institution of a suit to 
establish the same rights after the period of 
one year allowed by the Limitation Aot has ex¬ 
pired. Order 21, Rule 63 of the Code of Civil 
Prooedure 1908 is muoh wider in its soope 
than the corresponding B. 283 of the Code of 
1882, and unlike that latter seotion oovers 
cases in whioh there has been no investigation. 
Orders made under Rule 63 of Order 21 become 
final if not eet aside by suit within one year. 
(Duckworth and Po Han, JJ.) Maung Pya 
On v. Ma Hla Kyu. 1 Rang. 481 = 

2 Bur. L.J. 173 = 76 I.C. 811 = 1924 Rang. 42. 

Valuation of Suit. 

-— 0. 21, R. 63— Valuation of suit. 

In suits for declaration that property is not 
liable to attachment and sale, the proper valua¬ 
tion for purposes of jurisdiction is the deoree 
amount and not the value of property when it 
is higher than the deoree amount. 17 All. 69 ; 
.27 All. 440, Pol.; 35 Cal. 202 (P.C.); Rel. 
(Banerji and Tudball, JJ.) Khetra Pal v. 
Mumtaz Begam. 38 All. 72 = 

31 1.0. 879 = 13 A.L J.1104. 

-0. 21, R. 63— Valuation of suit. 

The plaint in a suit under O. 21, R. 63 is 
ohargeable with a fixed Court-fee of Rs. 10 
and not with an ad valorem fee. 35 C. 202 
(P.O.) Poll. (Walmsley and Oreavee, JJ.) 
GOIi asmater Khatun t>. HABIBGLLA. 

64 l.C. 49. 

—' ■■■0. 21, Rr, 68— Valuation lor jurisdic - 

tion. 

The jurisdiotional value of a suit by a deoree- 
holder under O. 21, R. 63 impleading the judg¬ 
ment-debtor merely as a prima facie deft, is 
the amount of the deoree. (Chevis and 8hadi 
Lai , JJ.) BHAGWAN DAS V . KANSHI RAM. 

258 P.L.R. 1914-25 l.C 180 = 

140 P.V.R. 1911. 

-O. 21, R. 63 —Valuation of st fit— 

— Jurisdiction . 

In suits under S. 283, C. P.O., (1882) the 
question pf jurisdiction must be determined 
entirely on the nature of the relief sought. 
Where the right to maintain the attachment 
as between the claimant and the decree-holder 
is all that 1 b in dispute, the value of the Buit is 
the deoretal amount. But if the claimant's 
title against both the deoree-holder and the 
judgment-debtor concerning the whole property 
ie in question then the value of the salt is the 
value of the property. Whether the judgment- 
debtor confesses judgment or denies the olaixn 


C. P. CODE (Y of 1908), 0. 21, R 69. 

and it is deoided after oontest is immaterial. 
This, however, does not oover a oase where the 
judgment-debtor, though a pro forma party, 
has no interest in the decision ; but a oonfes- 
sion of judgment is not absence of interest. 
( Robertson and Shah Din, JJ.) 8ARDAR BEGUM 
V. MEHR Chand. 82 P.R. 1913 = 

38 P.W.R. 1913 = 18 1 0. 820 = 

89 P.L R. 1918. 

- 0. 21, R. 63 — Valuation—Judgment- 

debtor a parly —Suit valuation, 

In a declaratory suit under O. 21, R, 63 to 
whioh the judgment-debtor too is made a party, 
the jurisdiction value of the suit is the value of 
the property. 55 P.R. 1906 ; 142 P R. 1906, 
Con. ; 17 All. 69 ; 94 P. R. 1903, Foil. 

( Robertson and Chevis, JJ.) Kallu RIal v, 
SHAMSUDDIN. 289 P.W.R. 1912 = 

14 P.L.R. 1918 = 17 I.C. 198 = 

41 P.R. 1913. 

- O. 21, R. 64 —Property nof attached — 

If Court can sell. 

A Court has no jurisdiction to sell a property 
in execution if it has not been duly attached. 

( Fletcher and Newbould, JJ.) PANOBAMAN 
Das v KUNJA Behari. 42 I.C. 289. 

- 0. 21, R. 64 —Execution sale—Larger 

amount than was due. 

A sale at the instance of a deoree-holder, who 
took out exeoution for a larger amount than 
what was due, is not necessarily fraudulent nor 
is it vitiated by that oiroumstanoe alone, 

( Mooherjee and Carnduff, JJ.) TRILOCH AN 
Hazba v. Bakkswarja. 14 I.C. 839 = 

19 O.L J. 423. 

- 0. 21, R. 64— Sale without attachment' 

A Court oannot sell property whioh has not 
been attaohed. But when before sale, a person 
olaiming to be interested, Bubmits that the 
eale is without attobment, it has inherent 
power to investigate the matter. ( Mooherjee and 
Coxe, JJ.) 8ASIRAMA KUMARI. V . MEHERHAN 

khan. 9 I C. 918 = 13 C.L.J 248. 

•- 0. 21, R, 64 — Moveables—Attachment 

of—Property not in custody of Court. 

It is not neoe6sary under the rule for the 
Court to have the moveable property before it, 
before ordering its eale. There is no legal order 
of dismissal of an application for sale when it 
is dismissed for non-payment of batta and the 
attachment previously existing continues 
effeotive. ( Oldfield and Tyabji, JJ.) Kami- 
SETTI PEDDA VENKATA8UBBAIYA V . TANGA 
TUR, 8UBBAYYA. 28 1.0. 62 = 

(1915) M.W.N. 159. 

- 0. 21, Rr. 64 and 79— Sals of debt — 

Procedure regarding attachment and sale. 

Under O. 91 R. 64 a debt can be sold an^ 
delivery made in the manner prescribed in O. 21* 
R. 79. ( Maung Kin, J.) M. R. R. M. Firm v 

Zan. 85 I.G. 469-10 Bar L.T. 6* 

-0. 21, B. 65 -A uciion tale—Bid — 

Withdrawal of . 
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C. P. CODE (Y of 1908), 0. 21, R. 66-Appeal. 

If a person bids at an auotion-sale for a 
property with full knowledge of the conditions, 
offers bids for the property, and the property, 
is knocked down to him, the mere faot that the 
Court is subsequently direoted to confirm or 
annul the Nazir's aotion does not leave it 
open to the bidder to withdraw his bid. (Coze 
and Richardson, JJ). RAJENDBA Pbosad Jba 

V Upendbanath Jha. 

21 O.L.J. 174“2? I.C. 805 = 19 O.W.N. 633. 

-0. 31, R. 66. 

APPEAL. 

Duty of ooubt. 

ESTOPPEL. 

Fbesh pboolamation, 

NOTICE. 

NOTIFICATION. 

OBJECTION. 

PBOOEDUBE. 

Revision. 

RIGHTS OF PUBCHASER. 

SALE PROCLAMATION. 

BEPARATE LOTS. 

STEP IN-AID. 

TIME OF SALE. 

VALUATION AND UNDER VALUATION OF 

Property. 

Appeal. 

-0. 21, R. 66— Appeal. 

An order dirpoting issue of sale proclamation 
though the Court had previously ordered stay 
thereof at tho request of the judgment-debtor 
till hia objeotion was deoided is not final and 
therefore not appealable, (Sanderson, C.J. and 
Chotzier, JJ.) JOGEBH CHARPPA v HEMEN- 
dra Kumar. 64 I.C, 847=35 G.L.J, 170. 


C. P. CODE (Y of 1908), 0. 21, R. 66—Appeal. 

- 0. 21, R. 66 (2)— Appeal—Sale pro¬ 
clamation-inquiry as to value of properly— 
Second appeal. 

Where in a sale proclamation both the 
values stated by tbe decree holder and by the 
judgment-debtor were entered and no enquiry 
was made ns to whether either of these values 
was correct, or whether any other aDd inter¬ 
mediate value was oorreot. Held, that no 
seoond appeal lay to the High Court as tbe 
order did not determine any question judioially. 
(Caspers* and Sharfuddin, JJ-) Bakhi Ghand 
v. Kalanand SINGH. H 1 0. 789. 

14 C.L.J. 607, 

-0. 21, R. 66— Appeal-Order setting 

terms of salt proclamation. 

0. 21, R. 66 of the O.P. Code requires a Court 
to draw up a proclamation of sale after notioe 
to the decree-holder and the judgment-debtor. 
The aotion of a Court in Bottling the terms of a 
proclamation under 0. 21, R. 67 is a judioial 
aot and is appealable. 2 Pat. L.J. 130, foil. 
If the amount of the deoree is wrongly stated 
in the proclamation it is defeotive and a new 
proclamation would issue after tbe amount 
has been oorrected. (Scctt-Smith, J.) KANHIA 

Lal v. The Bank of Upper India, 
LIMITED, 49 I.C, 839 = 36 P.W.R. 1919. 

-0. 21, R. 68— Appeal-Order settling 

the order in which properties are to be sold — 
Nature. 

Order settling the order io whioh properties 
are to be fold is appealable. (Oldfield [and 
Divadoss, JJ.) VEDAVYASA AIYAR V. THE 

Madura Hindu Labha Nidhi Co. Ltd. 

18 L.W. 311=48 M L J. 478 = 
77 1.0. 148 = (1923) M.W.N. 662 = 1924 M, 4 80B. 


-0. 21, R. 66— Appeal— Sale proclama¬ 
tion—Order fixing terms. 

No appeal lies against an order settling tbe 
terms of a sale proclamation under 0. 21, 
R. 66. ( Teunon and Newbould, JJ.) Gibidhari 
Lal v. ALTAF ALI. 48 I.C. 864. 


-0. 21, S. 86 apd S 47— Appeal — 

Execution of decree—Order accepting decree 
holder's valuation o/ mortgaged property 

Io ezeoutiou proceedings, orders wbioh con¬ 
clusively determine tbe rights of tbe parties 
are appealable but an order merely aocepting 
the valuation put upon a property by the 
deoree-holder is not appealable. ( Fletcher and 
Ohatterjee , JJ.) Mahammad Eahaban 
hosain v. Tara Pbasanna Mukerjee. 

22 1.0. 618. 


——0. 21, R, 66— Appeal— Order deter¬ 
mining value of immoveable properly. 

An order determining the value of immoveable 
properties to be entered in the sale proclamation 
by the executing Court under 0. 21, R. 66, 

, (Jenkins, C.J. and 
Duab Trakub v. 
IT 1.0. 88- 
16 O.W.H. 970. 


O.P.O. is not appealable 
Chapman, J.) 

Mari Raut, 


-0. 21, R. 66— Appeal- Order fixing 

the upset price it not open to. 

An order fixing the upBet prioe in a sale pro¬ 
clamation is not appealable. 27 M. 250 ; 1917 
M.W.N. 141 Relied on. (Oldfield and Venkata 
Subba Rao, JJ.) Ramanatban Chettiab v, 
Venkatachellam Chettiab. 

41 M.L-J. 899= (1928) M.W.N. 297 = 
17 L.W. 038-82 M.L.T. (H C.) 401 = 
72 1.0 836 = 1928 Mad. 619. 

- 0 21, R. 66 and 0. 43, R. 1 -Appeal 

— Order under is not appealable, 

An order under 0. 21, R. 66 iB not appeal- 
able under O. 43, R. 1. An objection as to a 
defeot in tbe signature of the verification iD a 
petition under 0. 21, R. 66 (3) must be made 
within the time fixed by a notioe under rule 66. 
(Jwala Prasad and Adami, JJ.) BBAJA 
SUNDAE DEB V. SIVABANJAN DEI. 

89 I. 0. 282-1 Pat. L.T. 847. 

—0. 21, R. iB—Appeal. 

Order of a Gout* fixing a valuation pndec 
0- 21, B, 06 is pot a ’deoree* and therefore not 
appealable. (Mullick and ^ffcinson, JJ.) Dbo- 
KINANDAN 8XNGH 8, PRAKlfiBWAR PBASAD* 
Nabain BINGH. 96 10. 616-2 Pat L.J. It 
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C. P. CODE {Y of 1908), 0. 21, R. 66-Ippeal 

-0. 21, R. 66 (4) and 8. m—Appeal. 

No appeal lies agaioat an order under 0. 21, 
R, 66 (4). iFox, C. J. and Parlett, JJ.) 
N. 0. Chattebjee V. R. M. K. Karuppan 
Chetty. 8 L.B.R. 350 = 36 I.C, 402 = 

10 Bar. L.T. 118. 

Duty of Court. 

-0. 21, R. 68— Duly of Court —Mistake 

due to carelessness of Court — Purchaser's 
remedy. 

A purchaser at a Court sale of immoveable 
property buys at his own risk and there is no 
warranty that the property will answer the 
description unless the sale is vitiated by fraud. 
(Maung Kin, J.) MASHIM ISPHANY v. N. A. 
P. K. CHETTY FIRM. 9 Bur. L.T. 169 = 

33 I C. 1003 = 8 L.B.R. 427. 

Estoppel. 

—-0. 21, R. 56— Estoppel—Sale procla¬ 

mation— Mortgage not mentioned. 

Where, in an application for execution of a 
money decree, the deoree-holder mentions that 
the property was subject to a mortgage, held, 
by him but the sal9 proclamation omits it, and 
suoh omission was net due to any fraud, 
oollueion, misconduct or misrepresentation, 
Held, that he was not estopped from putting 
forward and enforoing hie mortgage against the 
auotion-purohaser. (Mears, C. J. and Banerji, 
J.) Ramsarup v. Bharat. 

19 A.L.J, 744 = 64 1.0. 763 = 43 A. 703. 

-0. 21, R. 66— Estoppel—Incumbrances 

—Omission to specify. 

A deoree-holder is bound to notify before the 
exeoution sale all encumbrances on the pro¬ 
perty about to be Bold and oannot subsequently 
setup an enoumbrance in his own favour not 
set up in the exeoution proceedings. (Mooker- 
jee and Panlon, JJ.) Kalidas v. Prasanna 
Kumar. 47 Cal. 446 = 80 O.L.J. 496 = 

33 I.C. 189 = 24 O.W.N. 289. 

-0. 21, R. 66— Estoppel—Objection not 

taken by judgment Debtor—Effect of. 

Where a judgment-debtor having notice of 
the proceedings does not raise any objection as 
to under valuation in the sale proclamation he 
oannot afterwards challenge the sale on the 
-ground of inaoouraoy or insuffioienoy of 
description. (Mookerjee and Carnduff, JJ.) 
Pran Singh v. Janardhan Singh. 

13 1.0. 337 = 14 OL J. 841. 

-0. 21, R. 68— Estoppel—Failure to 

attend at the settlement of proclamation — 
Effect—If estopped from raising plea of non¬ 
liability to attachment. 

Failure to attend at the settlement of pro- 
olaimation estops from raising plea of non¬ 
liability to attachment. (Schwabe 0.3. and 
Oldfield and Bamesam, JJ.) Chidambaram 
Chetty v. Kandasami Goundan. 

(1923) M.W.N, B71 = 
46 Had. 788 = 45 M.L J. 846 = 
74 1.0. 183 = 18 L.W. 757 = 1924 Had. 1. 


C. P. CODE (Y of 1908), 0. 21, R. 86-Freah 
Proclamation. 

-— 0. 21, R. 66— Estoppel— Incorrect 

statement sale — Proclamation —Omission to 

object—Estoppel. 

The party who does not object to the sale 
proclamation fails in his duty to the Court and 
is henoe estopped from oomplaining of any 
irregularity resulting from the incorrect state¬ 
ment in the proclamation except where there is 
lawful excuse for the judgment-debtor. 

{Benson and Sundara Aiyar, JJ.) Raja OF 
Kalahasti v, Maharajah of • Venkata 
GIRI. 38 Mad. 387-14 M.L T. 320 = 

21 1.0. 389 = 29 M.L J. 198. 

- 0. 21, R, 66 —Estoppel—Proclamation 

— Error—Whether judgment-creditor estopped. 

An erroneous statement in a sale proclama¬ 
tion signed by the deoree-holder as to decretal 
amount creates no estoppel against him unless 
tho judgment-debtor i3 in any way prejudiced 
thereby. {Abdur Rahim and Ailing, JJ.) 
Srinivasa Rao v. 8ama Rao. 

12 1.0, 97 = 10 M L T 94. 

-0. 21, R. 66 — Estoppel—Mortgage, if 

can be questioned by auction-purchaser. 

The auotion-purobaser at a sale in execution 
of a decree on a subsequent mortgage oannot, 
as the representative of the mortgagor, question 
the validity of the prior mortgages on the 
property. ( Lindsay , J.C.) KlFAYAT Uldah 
v. Mahabir Prasad. 24 l.G. 2 = 

1 O.L.J. 17B. 

- 0. 21, R. 66 —Estoppel—Notification 

of mortgage— Omission. 

Where a decree holder brings properties of 
the judgment-debtor to sale in execution of his 
decree without disolosing the existence of a 
prior mortgage in his own favour, he is estop¬ 
ped from setting up the mortgage thereafter as 
against the auotion purchaser. The fact that 
the mortgagee is a minor makes no difference. 
10 C. 609 ; 22 B. 686, Ref. (Brown, A. J. 0.) 

Maung Kyin Pein v. ma Pwa Me. 

64 l.G. 983 = 4 U.B.R. (1921) 62 = 

1922 U B, 1. 

Fresh Proclamation. 

-0. 21, R. 66 —Fresh Proclamation— 

Decree-holder purchasing properly—Sale set 
aside—Set off for occupation of decree-holder 
after sale. 

Where a deoree-holder purohased property at 
an auotion sale and the sale wa9 set aside 
later, the judgment-debtor is entitled, at the 
time of consideration of the proolamation for 
the next sale, to set-off against the deoretal 
amount the net income enjoyed by the deoree* 
holder ; this matter of what is due to the judg¬ 
ment-debtor should be gone into in exeoution 
proceedings. ( Harlnoll t O.C.J. and Twomey, J.) 

Maung Maung a. Wightman & Co. 

24 l.G. 468 = 7 Bar. L.T. 64. 
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0. P. CODE (Y of 1908), 0. 21, R. 66-Notice. 

Notice. 

-0. 21, R. 66 —Notice to judgment- 

debtor—Terms of proclamation settled exparte 
—Question of liability of properly. 

A decree-holder applied on attachment of 
immoveable property of the judgment-debtor 
without any effeot. Judgment-debtor did not 
get any notioe. An application was then made 
lor the Bale of the property and the judgment- 
debtor got a notioe for settling the terms of 
the sale proclamation. As the latter did not 
attend on the date fixed, the terms of the sale 
proclamation were settled ex parte. The 
judgment-debtor, applied for the release of pro¬ 
perty. The deoree holder raised the question of 
res judicata as the question of the liability of , 
the property had been deoided on the hearing 
of the application for settling the 'terms of the 
sale proclamation ; Hold, that, notice to judg¬ 
ment-debtor to be present at the settlement of 
the terms of the proclamation canDot be 
regarded as raising the question of the liability 
of the property to be attaohed and therefore it 
oannot be said, that the judgment-debtor was 
invited to objeot to that attaohment. That 
beiDg so, the order that followed oannot 
be implied as an implied adjudication that the 
property was oorreotly attached. (Schwabe, 
C.J., Oldfield and Ramesam , JJ.) Chidam¬ 
baram Ohetty v. Kandaswami Godndan. 

' 46 M. 768= (1923) M.W.N. 971 = 

45 M L J. 346 = 18 L.W. 797 = 74 1.0. 193 = 

1921 Mad. 1. 

- 0. 21, R. 66— Notice of proclamation. 

The previsions for notioe under 0. 21, R. 66 
are directory and not mandatory. They have 
not been enaoted for the benefit of the judg¬ 
ment-debtor but with a view to ascertain the 
exact rights that should be set forth in the pro¬ 
clamation of sale. (Mittra, A.J.C.) KRI8H- 
NAJI v. BalIBAM. 44 1.0. 252. 

-- 0. 21, R. 66 — Notice—Omission to 

• issue, in fresh application for execution is 
not an irregularity. 

Where ou an application for execution, notice 
had been ieeued under 0. 21, R. 66 of the C.P. 
Code and the particulars to bo entered in the 
proclamation of sale wero settled, tbo omission 
to issue the notioe under O. 21, R. 66 again on 
a suooeeding application for exeoution"'doee not 
constitute anirregularity. 12 A. 510; 18 0. 49G, 
21 Cal. 66 ; 63 I.C. E09, ref. (Kanhaiya 
Lai, J.O.) Basant La l V. Baiyad Husain. 

65 1.0. 988 = 24 0.0. 391. 

- 0. 21, Rr. 66 and 90-ZVofico— Omis¬ 
sion to give. 

Omission to give notioe to the judgment-deb¬ 
tor of the sale of his property renders the Bale 
void. ( Ormond , J.) Ramaswamiv. Mautha. 

88 1.0. 98 = 11 Bor. L.T, 40. 

Notification. 

——0. 21, R. 66— Notification of incum- 
brances—Rights of purohaser—Estoppel. 


0. P. CODE (Y of 1908), 0.121, R. 66-Notlft- 
cation. 

Under 0. 21, R. 66. C.P. Code, if a mortgage 
deed is merely notified, that notifioatioo is in no 
way oonolusive as between the deoree-bolder or 
the purohaser on the one hand and the holder 
of the inoumbranoe on the other as to its vali¬ 
dity and where a sale is not effected subjeot to a 
mortgage but the mortgage is simply notified at 
the time of the sale the auotion-purohaser is not 
estopped from questioning the validity of the 
mortgage, 29 0. 154 ; 20 A. 421, dist. (Stuart 
and Sulaiman, JJ.) ROSHAN Lad v. Lallu. 

44 All. 714 = 20 A L.J. 722 = 
L R 3 A. BOO = 68 1.0. 790 = 

1922 All. 443. 

-—— 0. 21, R, 66 — Notification of mortgage 

—If conclusive—Right of auction-purchaser. 

A sale proclamation After proceedings under 
0. 21, R. 66 of Code is not conclusive 
between the parties or binding on the auotion- 
purohaser, who can contest the validity ot a 
mortgage notified in the proclamation. ( Ookul 
Prasad and Lindsay, JJ.) Bultankhan v. 
Mobabat KHAN. 48 All. 489 = 

63 1C. 899 = 19 A. L.J. 400. 

-0. 21, R. 66— Notification of mortgage 

— Rights of purchaser. 

A person set up title as mortgagee of property 
attaohed in execution and the Court direoted 
under 0. 21, R. 66. 0. P. C. that the mortgage 
be notified. Held, the purchaser at the execu¬ 
tion sale could oontest the validity of the 
mortgage in a suit by the mortgagee without 
suing to set aside the mortgage. (Tudball and 
Rafique, JJ.) KISHEN LAL v. Rupram. 

S3 I.C 394 = 2 U.P.L.R (All.) 94. 

-0. 21, R. 66— Notification of mortgage 

—Mortgage invalid—Effect of. 

If a mortgage notified in the proclamation 
of sale turns out to be invalid, the benefit is 
taken by the purohaser and the judgment- 
debtor is not entitled to olaim from him a 
refund of the amountallc-ged to have beon due 
on the mortgage. The purchaser is free to 
oouteat the reality or validity of the mortgage 
ip a suit by the mortgagee. 31 All. 583, foil. 
(Mookerjee ar.d Bucklar.d, JJ ) KRISHNA v. 
NAGENDRABALA. 25 GW N. 942 = 

66 I.C 694 = 84 G.L.J. 388. 

-0, 21, R. 66— Notification of Hen- 

Half of a legally enforceable lien—Whether 
auction-pur chaser liable for whole. 

Where, in an exooution sale,the Court ordered 
only half of a legally chargeable lieu on the 
property to be notified, the auction-puiobaser 
in a suit subsequently brought against him to 
enforce the whole lien, cannot avail of the 
court’s notification a3 the Court in exeoution 
sale gives no warranty of title. ( Lindsay , J.O. 
and Kanhaiya Lai, A.J.C.) RAHA8 Behari 
Lad v. Baohohu Singh. 23 I.C. 871 = 

1 O.L.J. SO. 

-0. 21, R. 66 (c)— Notification of mort¬ 
gage—Rights of purchaser. 
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C.P. CODE (Y of 1908', 0.21, R. 66-Hotlfi- 
cation. 

A person purchasing property at Oourt- 
auofeion cannot deny the validity of the oharge 
over, it, bub can oontest the aconraoy of its 
description in the proclamation. A mistake in 
the'.proolamation oaDnot confer any right on 
the charge holder. ( Stuart, J.C.) MAHABIR 
Prasad v. aujumanisa. 80 1.0.145 = 

0 0 L.J. 67. ' 

- 0. 21, R. 66— Notification of mortgage 

— Duty of Court—Order of Count, if conclusive. 

O. 21, R. 66 eDjoina the Court to state fairly 
accurately for the information of intending 
purchasers, the encumbrances on the property. 
An order passed by Court during enqairy under 
O. 21, R. 66 is not conclusive as between the 
deoree-holder or purchaser on one side and the 
inonmbranoer on the other. 28 All. 418 ; 
10 O.C. 280 ; 15 O.C. 211, Ref. (Sfuarf and 
Kanhaiya Lai, A.J.Cs.) Bhagwan Das v. 
AHMAN JON. 36 I.C. 732 = 

3 0 L.J. 422. 

•-0. 21, R. 66 — Notification of mortgage 

—Rights of auction-purchaser—Notification of 
existence of mortgage. 

Notioe of an alleged mortgage in a sale pro¬ 
clamation, does not mean that the property is 
sold subject to mortgage. A prior mortgagee is 
entitled to question the validity of a subsequent 
mortgage and an auotion-purohaser in the 
execution of the sale has a right to oontest the 
validity of the enoumbranoes with whioh the 
property is oharged. 31 All. 583; Ref. ( Stuart , 
A.J.C.) JAG DEI V. SOHAN LAD. 

28 1.0. 360 = 2 O.L.J. 140. 

- 0. 21, R. 66— Notification of mortgage 

— Purchaser, if can dispute mortgage. 

The auotion-purohaser in execution is not 
liable to pay the inoumbranoe whioh was 
merely proclaimed at an auction-sale to be 
existing on tho property, if it appears that the 
doonment does not really oreate a oharge. 
(Lindsay, A.J.C.) Ganesh Prasad v. 

DISRAM SINGH. 18 I.G. 481. 

- 0. 21, R. 66 (2) (o)— Notification of 

lien—Purchaser cannot dispute lien. 

Where on a mortgage suit the plff. prays for 
the sale of the property subject to the prior 
lien it is not open to the anotion-purohaser in 
execution of tho decree obtained in that suit to 
dispute the subsistence of tho lien. I Roe and 
Coutts, JJ.) BASAWAN BINGH V. GANGA- 

PHAD RAI. 47 I.C. 224. 

-0. 21, R. 66 (2) f c)—Notification of 

lien—Rights of purchaser. 

If a person having a lien on property attaohed 
and proclaimed for sale, informs intending pur¬ 
chasers of suoh lien and a purchaser bids in 
spite of the warning, the purchaser is subject 
to the lied ( Parlett , J.) MAUNG Lon GYI v. 
Rahaman Chbtty. 12 I.C. 888= 

4 Bur. L.T. 142. 


0. P. CODE (Y of 1908), 0. 21, R. BO-RIghts 
of Parchaier. 

Objection. 

- 0. 21, R. 08 — Objections—Issue of 

sale proclamation before objections are disposed 
ot—Propriety of. 

A Court may issue a sale proclamation before 
objections filed by the judgment-debtor had been 
judicially disposed of, though the property can¬ 
not be sold until the objections put forth, are 
disposed of. ( Pltlehtr and Newbould, JJ.) 
Harendba Nath Banerjee v. Hari 
CHARAN DUTT. 43 I.C. 480. 

Procedure. 

- 0. 21. R. 68 —Procedure — General 

rules of practice far civil Courts, Ch. IV, 
R. 5 (a). — Ancestral properly. 

Property acquired by gift is not property 
inherited within R. 4, Chap. IV ol the General 
Rules of Practioe for the Civil Courts and such 
property is oousequently not ancestral within 
R. 5 (a). (Walsh and Sunder Lai. JJ.) Fazab 
AHMED v. WESAL-UD-DIN, 38 I.C. 742 = 

38 All. 481 = 14 A.L J. 669. 

- 0. 21, R. 66 — Procedure — Proclama¬ 
tion, issue of, date of — Objection. 

As regards procedure, a oourt is at liberty to 
use its own discretion for fixing a date in oases 
when the date has already expired. The oourt 
oan also entertain an objection and do justice 
between the parties after giving sufficient reasons 
for postponement. Tho date of issue of a 
proclamation, is the day on whioh it is made 
known to the pnblio in snoh a way as to enable 
the persons oonoerned to understand the subjeot 
matter contained in the proclamation bv using 
reasonable prudence. I8anders and Greeves, 
A. J. Cs.) SHEORATAN SINGH V ■ ROHAN 
Singh. 39 I.G. 719 = 4 O.L J. 115 (note). 

Revision. 

- 0. 21, R. 66 and S. 113— Revision — 

Sale prcclamation, 

O. 21, R. 66 of the C.P.O. of 1908 differs 
from 8. 287 of the old Code in that it requires 
a Court to oause a prcclamation of the intended 
9ale to be prepared after notice to decree-holder 
and jadgment-debtor. Consequently it is a 
judicial act and is open to revision by the High 
Court. ( Chamier, 0 J. Sharfuddin and Atkin¬ 
son, JJ.) Raghunath Singh v. Hazari 
Sahu. 1 Pat. L.W. 111 = 2 P. L.J. 130 = 

37 I.C, 872 = 1917 Pat. 105. 

Rights ot Purchaser. 

- 0.21, Rr.* 66 and 92 — Rights of 

purchaser. 

A purchaser at an execution sale need only 
look to the sale proclamation prepared by the 
decree-holder and if he allows it to bo drawn up 
in a particular way, he cannot afterwards turn 
round and say that the purchaser whose money 
he hes taken has brought something quite 
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G. P. CODE (Y of 1908), 0. 21, R. 86-RIgMs of 
Purchaser. 

different from what.wag advertised. (Coze and 
Ray, JJ.) Khirode Chandra v. Janki Das. 

20 I C 7S8. 

-0.21, R. 66—Rights of purchaser— 

Mortgage prior to attachment . 

A mortgage made prior to attachment is bind¬ 
ing on the auotion-purohaser even though ho 
bad no notioe of the mortgage and the mort¬ 
gagee failed to have hie lien notified at the 
time of gale. (Ranhaiya Lai, A.J.C.) Bhai- 
ron Prasad v. bheo darshan. 

45 I 0. 877 = 5 O.L.J. 114. 

Sale Proclamation. 

—*-0. 21, R. 86—Safa proclamation — 

Statement as to revenue assessed —Omission o/ 
—Effect. 

Under O. 21, R. 66 of the C. P. Code, the sale 
proclamation should contain the statement as 
to the revenue assessed upon the estate, that it 
is a material matter whhh would enable the 
judgment-debtor to base an application lor 
setting aside the sale, if he oould oomply with 
the other oondition that the Code provides. 
(Lord Buckmaster.) Baliram SlNGH v. RAI 
BAHADUR BETH NARSINGADAS. 

49 M.L J. 403 = 18 L.W. 137 = 

L.R. 4 P.0 197 = 
28 G.W.N. 693 = 33 M.L.T. 279 (P.G.) = 
75 I.C. 946= (1923) If.W.N. 714 = 

1923 P.G. 93 (P.O.). 

——-0. 21, R, 68— Sale proclamation— 

Value of the land not elated—Failure to serve 
sale proclamation. 

The approximate value of the land should be 
Btated in sale proclamations but its omission 
is an irregularity whioh does not neoessarily 
vitiate the sale unless it had a material efieot 
upon the number of bidders and’upon the price. 
Failure to serve the saie proclamation does Dot 
vitiate the sale when the judgment-debtor 
knows of it. 2 0. W. N. 848. distinguished. 
(Greaves and Ghosh JJ.) Jashinuddin v. 
Manmohini 1922 Cal 93. 

-0.21, R. 68— Setting aside sale pro¬ 
clamation—If a purely ministerial act. 

Quaere .—Whether the deoision of the Full 
Benoh in 27 Mad. 259 wbioh holds that setting 
aside a sale proclamation is a ministerial aot, is 
still, good law? (Schwabe, 0 .J. and Coleridge, J.) 
Kavbribai ammal o. Mehta & 80N8. 

18 L.W. 615=-(1923) M W.N. 894 = 
79 10. 901 = 46 M.L.J 71 = 1924 Mad. 234. 

—*— 0. 21, R. 66 (3)—Safe proclamation — 
Enquiry as to mortgages on the property sold. 

A eale oannot be set aside on the ground 
that in the eale proclamation, the property 
was described as aubjeoc to two mortgages 
but the faot that the property was not to be 
redeemed, before redeeming other properties 
of the owner, was dot described. It is not 
the business of the attaching creditor to see 
if there are olausee restraining redemption, 


0. P. CODE (Y of 1908), 0 21, R. BB-Yalua 

tlon and undervaluation of Property. 

• 

He is to prooeed as in O. 21, R. 66 (8) and 
then to file an affidavit as prescribed by the 
Civil Rules of Praotioe. (IFaflis, C.J. and 
Seshagiri Aiyar, J.) PONNU8WAMI v. ABDUL 
HABIZ. 13 L.W. 444 = 62 I.C. 739 = 

(1921) M.W.N. 2B8. 

-0. 21, R. 66— Safe proclamation. 

Varifioation by a'person acquainted with the 
faota; is enough. ( Jwala Prasad and 
Adami, JJ.) BraJA SUNUAR DEB v. BIVA- 
RANJAN Dei. 59 I.C. 282 = 1 P L.T. 647. 

Separate lots. 

- 0. 21, R. 66— Separate lots—Property 

situated in different places. 

Where the property to be sold is situated in 
several villages, there need not be a separate 
proclamation in eaoh village unless proper 
notioe oould not otherwise be given. ( Mooker - 
jee and Teunon, JJ.) BASANTA KUMARI u. 

ram Kanai Ben. 

9 I.C. 698 = 18 0 L J. 192. 
Step-ln-ald. 

- 0. 21, R. 66—Step in-aid—Oral appli¬ 
cation. 

An oral application by the decree-hoidet's 
pleader to have a date fixed for the settlement 
of the terms of the proolamation under O. 21, 
R. 66 is a step-in-aid of execution. 3 All. 139; 
38 Mad. 695, Rel. on. (Atkinson and Jwala 
Prasad , JJ.) BurajmAL v. Barjoog Prasad 
SINGH. 2 P L J. 5 = 8 P.L.W. 208= 

88 I.C. 940 = 1917 Pat. 91. 

Time of i&le. 

- 0. 21, Rr. 86 and 90— Time of sale — 

Appendix E, Form 29. 

The omission to state the time of sale in a 
proolamation of sale of immoveable property is 
a material irregularity and the judgment- 
debtor is entitled to have the eale set aside 
provided he proves that loss has been caused to 
him bv the said irregularity. (Findlay, A.J.C.) 
NARHAR v. G. M. BUTI. 

91 I.G. 884 = 19 N.L.R. 129. 

- 0. 21, R. 06 (2) and 90— Time of sale 

— Omission to specify — Irregularity-An omis¬ 
sion under 0. 21 subslantiaf. 

An omission to 3peoiIy the time of the sale 
Under O. 21, R. 66 (2) will vitiate the sale if 
substantial injury has resulted thereby. ( Lind¬ 
say, A.J.O.) MAHOMED ALI V. GOBIND PRA¬ 
SAD. 28 1.0.184 = 18 0.0.1. 

Valuation and undervaluation of Property. 

— - -0. 21, Rr. 66 and 90 —Undervaluation 

—Sale proclamation—Effect of. 

An execution Bale is. liable to be set aside if 
the value of the properties is understated in the 
sale proclamation whioh h»9 the efieot of mis¬ 
leading bidders and preventing them from 
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G. P. CODE (Y of 1908i. 0. 21. R. 66-Yalaa- 
tioo and under valuation of Poperty. 

ofiering good prioes. 20 All. 412, Rel. on. 
12 C.W.N. 650, Not foil. (Mookerjee and 
Carnduff, J.) PRAN SINGH V. JANARDHAN 
SINGH. 18 1.0. 837 =>14 G.L.J. 541. 

-— 0. 21, R. 66 — Under valuation—Effect 

of. 

An understatement of value of the property 
calculated to mislead bidders and prevent them 
from oSering adequate prices or frcm bidding 
at all, made in the sale proclamation if result¬ 
ing in a eale for an inadequate price musi be 
treated as a material irregularity. 20 All. 412, 
Foil. [Mookerjee and Ttunon , J J.) BASANTA 
Kumaki v. Ram Kanai Sen. 

9 l.C 698 = 13 C.L.J. 192. 

- 0.21, Rr. 66 and 90— Valuation of 

properly —Omission to specify income — Execu¬ 
tion sale—When invalid. 

A person contesting the sale in execution of 
a decree must satisfy the Court that there has 
been material irregularity in publishing or 
conducting the sale and that he has sustained 
substantial injury from suoh irregularity. The 
omission to mention the income of the property 
in the sale proolamation does not vitiate the 
sale, Dor an omission to make an application 
for sale under O. 21, R. 66 (3). (Shadi Lai, J.) 
Mani Ram v. Lachman Das. 

39 l.C. 89 = 11 P.L.R. 1917. 

• 

- O. 21, R. 68 — Valuation—Notice for 

settling sale proclamation—Failure to appeal 
—Effect—Estoppel . 

Where the judgment-debtor had notice issued 
to him of the date for settling the sale proclama¬ 
tion and in spite of it did not attend or assist 
the court in fixing the valuation, he is after¬ 
wards estopped from objeoting to the valuation. 

(Mullick and Bucknil, J J -) MAHADEO SINGH 
V. DHOBI SINGH. 

(1923) Pat. 283 = 4 P.L.T. 721 = 74 1.0. 838 = 

2 P. 1916 = 1924 P. 111. 


-0. 21, R. 66 —Valuation to be fixed by 

court. 

The insertion of any valuation in the sale 
proolamation other than valuation fixed by the 
oourt, is calculated to mislead intending bidders 
and is therefore wrong. A sale held under such 
oiroumstanoes oan be set aside, (D<zs and 
Macpherson, J J.) fDAMRDPAT SINGH v. RAM- 


E8HWAR Singh. __ ,, p 

(1923) Pat. 208 = 73 1.0. 317 = 1923 P. 445. 


-0. 21, R. 66— Valuation—Fixing of— 

A Court has no jurisdiction to fix the valuation 
on a sale proclamation before the day fixed for 
hearing the parties as to the proper valuation. 
(Coutls and Ross, JJ.) Sukhbaj Bahadur 

V. DEBI BUKSH. 8 342 = 

65 1.0, 860 = 1923 P. 102. 


-O. 21, R. 66 —Valuation of property in 

sale proclamation—Nature of. 

The value fixed by the Court for the prepara¬ 
tion of sale proolamation need not be the free 
value of the property. It ia a mere estimate, 


0. P. CODE (Y of 1906), 0. 21, R. 69. 

whiob should as far as possible be a fair esti- 
mate. (Jwala Prasad and Boss, JJ.) Rajbans 
Bahay v. Askaran Baid. IP. 214 = 

1922 P. 550. 

- 0. 21, R. 66 —Valuation of property— 

Legality of. 

The insertion of any valuation in a sale 
proolamation other than the valuation fixed by 
the Court, is calculated to mislead iutending 
bidders and is, therefore, wrong. Neither the 
valuation assessed by the deoree-holder nor by 
the judgment-debtors should be inserted. 
( Chapman and Atkinson, JJ.) BENI PRASAD 
v. Edal 8INGH. 49 1.0. 193 = 4 Pat. L.J. 37. 

- 0 21, R. 66 —Valuation of property. Z 

Where an exeouting Court directed that the 
property should be valued at twenty times the 
Government revenue, Held that it was only a 
colourable pretenoe of making the valuation 
required by law. (Roe and Jwala Prasad , JJ.) 
Jaggarnath Prasad v. Ghitraguptha 
NARAIN BINGH. 48 l.C. 141 = 3 Pat.L.J. 980. 

- 0. 21. R. 66 — Valuation of properly— 

Settlement of terms of proclamation is judicial 
proceeding — Specification in proclamation of 
nature, and value of property. 

Thesettlement by the Oourt of the terms of the 
proolamation under O. 21. R 66 is a judioial aot 
and the proolamation should speoify, with all 
possible fairness and aoouraoy, the nature and 
value of the property. 20 All. 412 P.C. Foil. 

( Chamier , C.J. Sharfuddin, and Atkinson, JJ.) 
RAGHUNATH SINGH V. HAZARI SAHU. 

1 Pat. L.W. 111 = 2 Pat. L.J. 130 = 
37 l.C. 872 = 1917 Pat. 105 

- 0. 21, R. 66 — Valuation of property— 

Whether “material". 

The value of the property to be eold is a 
material thing for the purohasor to know; so 
where a fair and aoourate value is not given, 
the sale oan be stayed, 20 All. 412. (P.C.); 
2 C.W.N. 550. 25 I.A. 146, Ref.’ (Har'.noll, 

O.C.J. and Twomey, J.) MAUNG MaDNG v. 
WIGHTMAN. 24 l.C. 468 = 7 Bur. L.T, 64. 

- 0. 21, R. 69 —T,me of sale not men¬ 
tioned—Effect of. 

On a sale beiog adjourned under O. 21, R. 69 
tbejomiseion to mention the hour of sale is a 
material irregularity. 6 C.W.N. 48, Foil. 
(Mookerjee and Carnduff, JJ.) Pran SINGH 
V. JANARDHAN SlNGH. 18 l.C 337 = 

14 C.L.J. 541. 

- -0. 21, R. 69— Fresh proclamation — 

Execution of decree—Postponemeyit of sale — 
Waiver. 

A waiver, on application for postponement 
of an exeoution sale, by the judgment-debtor, 
of a fresh proolamation does not amount to 
waiver of objections to the previous one. 
(Mookerjee and Carnduff , JJ.) Rudrananda 
Thakub t>, Pbithi Ohand. 14 C.L.J. 816- 

111.0. 488=16 C.W.N. 704. 
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-0, 21, R. 69 —Applicability of—Post¬ 
ponement of sale—Satisfaction of decree. 

Where an exeoution sale is postponed on the 
ground that the deoree has been satisfied, O. 31, 
R. 69, C. P. Code has no application to suoh 
a case. (Jioala Prasad, J.) JaGDHari Rai v. 
Langat Gope. 4 Pat. L.T. 493 = 

78 1.0. 676 = 1923 Pat 872. 

-0.21, R. 69— Execution— Sale post¬ 
poned sine die-tfo fresh proclamation—Irregu¬ 
larity—Sale set aside. 

When a sale was adjourned sine die and no 
fra6h proclamation fixing the date was issued, 
it is a material irregularity in publishing and 
oonduoting the sale. The sale will be liable to 
be set aside if substantial injury results from 
the material irregularity, (Affcinson and Jwala 
Prasad, JJ.) KlRPAL SINGH v. Kedar 
Nath Bose. 41 1.G. 68=3 Pat. L w. 387. 

-0. 21, Rr. 89 and 90— Adjournment — 

Sale without fresh proclamation ought not to 
be held. 

The court ordered stay of sale in execution of 
a mortgage deoree “until further orders” and 
subsequently ordered the 6ale of the property 
without a fresh proclamation. Held, that the 
sale ought not to have been held without a (rash 
proclamation and that it should be set aside. 
(Praff, J.) ABDUL HAKIM V. NGA NlGRI. 

2 Bur. L J. 34 = 
79 I.C. 343 = 1923 Rang 194 

- 0. 21. R. 69(1) and (3)-Sale of third 

lot, when money paid up. 

A sale in exeoution of a third lot of properties 
after the judgment-debtor had paid up the 
amount due, when two prior lots had been 
knocked down, is not vitiated by irregularity 
beoause the words “ the debt and costs ” in the 
aeotion oould not be interpreted to meaD “ the 
balance of debts and costs which would remain 
if the knooking down oould be taken to be the 
oompletion of the sale.” (Sadasiua Aiyar and 
Napier, JJ.) Raja of Kalabasti v. Ven¬ 
kata Bamiah Row Bahadur Garu. 

28 1.0. 273 = 11914) M.W N. 873. 

-0. 21, R. 69 (2)— Non-compliance with 

—Effect of. 

Where an exeoution sale is held .more than 
7 days after the date originally advertised and 
without a fresh proolamation, it is a mere 
irregularity and the sale will not be set aside 
in the absenoe of substantial injury. (Mr. Ameer 
Alt.) Rang Lal Singh v. R avaneshwar 
Phrshad Singh. 38 I.A. 200 = 

89 Oal. 26 = (1911) 2 M.W.N. 108 = 
10 M.L.T. 161 = 12 1.0. 174 = 
13 Born. L R 823 = 14 C L J. 334 = 
8 A L.J. 1173 = 16 Q.W.N. 1 (P.0.) 

-0. 21, R. 69 (2)— Adjournment of sal * 

—Sale held without fresh proclamation. 

Where a sale is repeatedly postponed and is 
held on a subsequent date without a fresh 
proolamation, the pzooedute though irregular 

Vol. 11—29 


0. P. OODE (V of 1908), 0. 21. R. 71. 

does not render the sale invalid. (Piggott 
and Walsh, JJ.) OFFICIAL LIQUIDATOR, 
KAYASTHA TRADING AND BANKING COR¬ 
PORATION U. SANT NARAIN SINGH. 

48 All. 438 = 60 1.0. 763 = 

19 A,L.J 262. 

- *0. 21, Rr. 69 (2) and 90—PVesfc pro¬ 
clamation—Omission of—Material irregularity. 

The omission to issue fresh proclamation 
under 0. 31. R. 69 (2) is not a * material irre¬ 
gularity ’ within R. 90, (Lindsay, A.J.C.) 
Moti Singh u. Prithipal Singh. 

28 I.C. 17. 

-0. 21, Rp. 71, 84 and 88-Non- 

payment of deposit —Fresh sale—Deficiency — 
Recovery of. 

Whether there is default iu payment of the 
initial deposit of 35 per oent of the purobase 
prioe under 0. 31, R. 8* or in the deposit of the 
balanoe under 0. 31, R. 85, the property may 
be resold and the defioienoy of prioe reoovered 
from the defaulting purchaser. (Piggott, Walsh 
and Lindsay, JJ.) 8ita Ram v. Janki Bam. 
44 A. 266 = 20 A L J. 108 = 68 1.0.818 = 
L.R. 3 A. 117 = 1922 All. 200 (F.B.). 

- 0. 21, R. 71 — Resale on purchaser’s 

default - Suit to recover deficiency — Second 
appeal. 

No seoood appeal lies from au order passed 
on an application by the decree-holder under 
0. 31. R. 71 of the 0. P. Code to recover 
deficiency of tbe prioe from a defaulting 
purohaser, when the decree for tbe money 
olaimed is less than Rs. 500. (Macleod, C.J. 
and Fawcett , J.) Rajacharya v. OBEMANNA. 
22 Bom.L.R. 1193 = 99 1.0. 192 = 49 Bom. 223. 

-— 0. 21, Rp. 71 and 84 — Auction-sale in 

execution—Failure of purchaser to deposit — 
Re sale—Defaulting purchaser, when liable for 
loss. 

Where a purohaser at an auotion sale fails to 
deposit tbe purchase.money, the property must 
be re-sold forthwith. Fresh bids Bbould be 
invited soon afterwards and no fresh proolama¬ 
tion of sale is neoessary. 16 Cal. 33 ; 13 Mad. 
454, Foil. Tbe requirements of O. 31, R. 84 
are not oomplied with, where re-sale was held 
after six months, and tbe auotion-purohaser 
oould not be oalled upon to pay tbe defioienoy 
in prioe. (8hadi Lal, J.) Beli Ra v. SODBN 
Singh. 82 1.0. 907 = 48 P.W.R. 1916. 

- 0. 21, R. 71— Execution sale—Default 

in poyment of price — Re sale—Deficiency in 
price—Purchaser’s liability —Righs of auction- 
purchaser after purchase and before confirma¬ 
tion of sale— Caveat emptor. 

To attraot the provisions of 0. 31, R. 71, 
it is not neoessary that what is sold at the 
re-eale should, iu all respeots, be the identioal 
property that was sold at the first sale. If there 
are material alterations, the Court is bound to 
mention them for the benefit of intending 
purchasers. If, therefore, owiDg to material oi 
other oanees attributable to the default of the 
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purohaser in paying the purohase-money, any 
loss oooura on tbe subsequent sale, the 
defaulting purchaser will be liable. Per 
Kumarasami Sastri, J.— Though O. 21, R. 71, 
does not expressly provide for the issue 
of notioe to the defaulting purchaser, it is 
the duty of the Court to give him notice and to 
hear and deoide on his objeotions before it 
orders execution to issue against him. Tbe 
objections which a defanling purchaser oan 
urge under R. 71 are only those which oan be 
urged in an application to set aside a sale 
under 0. 21. Tbe re-sale should be in a reason¬ 
able time after the first sale and the property 
re-sold should be substantially the same and 
that any difference will not matter if the differ¬ 
ence in the condition of the property or title 
thereto, is one which would ooonr in the ordi¬ 
nary course of things.having regard either to the 
nature of the property or transactions in respeot 
thereof having legal force at the date of sale or 
was brought about by the first purchaser’s 
default. There is no warranty of title in the 
oaae of sales by Court. (Wallis, C.J., Ayling 
and Kumaraewami Saetri, JJ.) AYYA ANNA 
VAJHULLA VENKATACHKLLA AYYA GABU 

v. Rama Girjee Neelkant Girjee. 

41 Mad. 474-34 M.L.J. 196-23 M.L.T. 9 = 

48 1.0. 688 — 7 L.W. 199 = 
(1918) M.W.N. 12!. 

- 0. 21, R. It— Loss on re-sale—Default- 

ing purchaser is liable. 

Where the Court aoting under Prov. Insol. 
Act, sells the insolvent’s property and it is 
resold owing to tbe failure of the auotion- 
purchaser to make up the deposit, the Court 
oan ask the auotion-purohasez to make up the 
difference if the proceeds of the second sale 
fall short and oan realize the amounts under 
B. 71. ( Kotxoal, A.J.C.I MANAKCHAND p, 
Ibrahim. 62 I.G. 307 = 17 N.L.R. 49. 

-0. 21, Rr. 71 and 84—Suit to set aside 

order. 

A defaulting purchaser, who has been ordered 
to make good a defioieuoy of prioe, resulting 
from a re-sale attaohed in execution of the 
deoree, oan bring a separate suit to setasidethe 
order. (Drake-Brockman, J.O.) PABBAT v 
Bindraj. 12 I.G. 360-7 N.L.R. 184.' 

-0. 21, R.71— Remedy not exhaustive. 

A person damnified in the manner indicated 
in R. 71 may have recourse to other remedies 
than those provided in R. 71 to reoover 
damages, unless he has got his relief under 
R. 71- A olaim and certificate issued under 
R. 71, is not an interest bearing debt. (Atkinson 
and Roe, JJ.) Kamhswar Nabain Singh *. 
HABBANS Babni. so I.G. 90 = 1919 Pat. 210. 

-0. 21, Rr 72 and 90— Leave to bid 

refused—Purchase by decree-holder is voidable 
and not void. 

▲ purchase at an execution sale by the deozee- 
holder who has not obtained leave to bid, ie not 
void noi a nullity but ie only to be avoided on 
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the application of the judgment-debtor or some 
other person interested. Such a sale oan only 
be set aside upon application and upon oauee 
shown. The same would be the result, if the 
deoree-holder bad applied for leave to bid and 
had been refused suoh leave. (Lord Philltmore) 

Rai radha Krishna v Bisheswab Sahay, 

18 L.W. 190 = 3 Pat L.T. 929 = 
31 M.L T. 209 P C. 491 A, 312 = 
(P O ) =*21 A.L.J. 28 = 27 C.W.N. 294 = 
1 Pat. 733 = 44 M L.J. 718 = 87 C L J. 480 = 

29 Bora. L.R. 680-67 1 0. 914 = 
9 0. ft A. L.R. 191 = (1922) 386 (P.C.) 

-0- 31. R. 72— Appeal, 

An order refusing leave to bid is not appeal- 
able. (Lord Macnaghten). Ko Tha Hnyin 
p. MA HNYINI. 88 Cal. 717 = 

15 C.W.N. 862 = (1911) 2 M.W.N. 449 = 
13 Bora. L R. 694= 14 C L J. 241 = 

8 A.L J. 1117 = 6 L.B R 26 = 

4 Bar. L.T. 297 = 11 1 0. 549 = 

38 I.A. 126 iP.G.). 

-—“0. 21, R, 72— Benamidar—Purchase 

without leave. 

Where a benamidar purchases property for 
mortgagee deoree-holder at a Court salo under 
the latter’s deoree, and the latter has not asked 
for permission to bid for the property, tbe pur¬ 
chase is not void but only voidable at the in- 
stanoe of judgment-debtor. ($/iaA and Hay¬ 
ward, JJ.) RAMACHANDRA BHAT V. Ga.JA- 
NAN NABAYAN DE8HMUKH. 

44 Bora. 392-56 I 0. 849- 
22 Bora. L R. 196. 

-0. 21, R. 72 —Execution proceedings — 

Transfer to Collector—Leave to bid—Set off — 
Application to be made to Court —Bombay High 
Court Circulars. 

Where proceedings in execution of a decree 
have been transferred to the Collector, the 
deoree-holder oan apply to the Collector to grant 
him leave to bid at the sale. If the deoree- 
holder deeiret a set oft, he should apply to the 
Court under O. 21, R. 72, C.P 0. (Macleod 
C. J. and Heaton, J.) Martand Trimbak 
Gadre v. Daya apaji Phatak. 

44 Bom. L.R. 346 = 95 1,0. 527 = 

22 Bom.L.R. 106. 

-O' 21, R. 72— Contravention of — Pur¬ 
chase by decree-holder without leave of Court — 
Illegality or mere irregularity. 

Failure to obtain leave to bid by deoree- 
holder, i9 an irregularity only and does not 
nulify the Court-sale. It only makes the sale 
voidable on an application to set it aside within 
the period prescribed in Art 166 of the Lim. 
Act. 23 M. 227, Ref. (Seott, C.J. and 
Heaton, J.) Ganbsh Nabain Khare v. 
GOPAE YISHNU APTE. 41 Boro- 857 = 

39 I.G 3 = 19 Bora. L.R. 7i. 

- 0. 21, R. 72— Mortgage decree—Pur¬ 

chase in execution without permission of Court 
— Voidable and not void. 

A purchase of the mortgaged property in an 
exeoution Bale by the mortgagee deoree-holder 
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without the permission of the Court under O. 21, 

B. 72, C.P. Code ia not void but merely 
voidable. 

Per Suhrawardy , J.—The defendant in pos¬ 
session oould plead the voidable character of 
the purohase by the mortgagee irrespective of 
the [question of limitation. [Walmsley and 
Suhrawardy, JJ.) SARADINDU OHAKRA- 
TABTllw GO ST A BEHARI PRAMANIK. 

27 C.W.N. 208 = 37 C L J. 403 = 

79 1.0. 199 = 1923 Cal. 802. 

- O. 21, R. 12—Contravention of—Pur¬ 
chase by mortgagee—Leave to bid. 

When a mortgagee has purchased the equity 
of redemption in oontravention of the provisions 
of 8. 99 of T. P. Act, it should not be pre¬ 
sumed under 8. 114, Evidenoe Aot, in the 
absence of evidenoe that the Court granted 
leave to bid. The purchase is voidable but not 
void. ( Sanderson , 0. J., Woodroffe Mooker- 
jee, Chatterjee and Newbould, JJ.) Uttam 
Chandra Daw v. Rai Krishna Dalal. 

47 Cal. 877 = 24 C.W.N. 229 = 99 I.C. 187 = 

31 C.L.J. 98 (F. B.). 

- 0. 21, R. 72 — Setting aside sale— 

Substantial loss by judgment debtor not neces- 
sary. 

On a sale being set aside under R. 72 on 
aooount of the decree-holder’s failure to obtain 
permission to bid at the sale, it is not necessary 
to Bee whether the judgment-debtor has 
sustained substantial loss by the sale. ( Spencer 
and Ramesam, JJ.) KONDAPALLITATIREDDI 
v. Ramachandra Rao Uppaluru. 

13 L.W. 616 = 
62 l.C. 834= (1921) M.W.N. 589. 

- 0. 21. R- 72— Rateable distribution — 

Permission to bid and order to set off decree 
debt, ia subject to rights of other decree-holders- 
Where a Court permits a deoreeholder to 
bid at au auotion to set off the purchase-money 
against his deoret^l amount, the rights of the 
rival deoreo-holders under 8. 73 are not disturb¬ 
ed and they have a right to the distribution. 
(Sethaqiri Aiyar. J.) ARUNACHELLAM 
GHETTY V. BOMASUNDARAM Chetty. 

99 I.C. 86 = 12 L.W. 828. 

- 0. 21, R. 72 —8cops of. 

Per Oldfield, J.—0. 21, R. 71 has reference 
to the defaulting purchaser, and is concerned 
only with the legal relation oreaied by a pur : 
chase assumed to be regularly made not with 
the oonsaquenoe of its repudiation by tho bidder. 
[Oldfield and 3eshngiri Aitar. JJ ) RAJAH OP 
Bobbili t). AKELDA Sdbyanarayana. 

42 Had. 776 = 37 M L J. 274 = 
91 1 0 808 = (1919) M.W.N. 784. 

- 0. 21. Rr. 72. 86 and 92— Permission 

to bid given on conditions—Failure to fulfil 
conditions—Court can refuse confirmation of 
sale. 

An application for permission to bid at an 
szeoution sale was granted on terms, that a 
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oertain sum of money due to a prior oharge 
holder should be paid iD Court. The condi¬ 
tions were not fulfilled in toto, but the pro¬ 
perties were nevertheless purchased in auotion 
by the deoree holder : Held, apart altogether 
from 0. 21, Rr. 72 and 92 the Oourt has power 
to refuse to ooDficm the sale under O. 21, 
R. 86 or under the inherent powers of Court. 
[Miller, C.J. and Couits, J.) MT. Janakbati 
Ohaddhrain v. rameshwar Singh. 

1 P. 289 = 69 1.0. 872 = 

1 Pat. L.R. 179 = 1922 P. 811. 

- 0. 21, Bp. 72 and 84 -Delay in de¬ 
posit. 

0. 21, R. 72 applios only to the holders of 
deoree in ezeoution of whioh the property ia 
sold. Delay to make deposit ia not a material 
irregularity and unless substantial injury is 
the result, tho sale is not vitiated. [Beald 
and Lentaigne, JJ.) MAUNG CHIT Hlaing 
v. N. A. R. M. Chetty Firm. 

2 Bur. L J. 166 = 1924 Bang. 81. 

- 0. 21, Rp. 72 (3) and 90 —Leave to bid 

—Conditions—Joinder of a siranqer—Separa¬ 
tion of interests purchased in one bid. 

A aeoree-holder associating with himself a 
stranger, oaonot olaim the sale to be valid, in¬ 
asmuch as his interests cannot be separated, 
the bid being joint. The law authorises a 
Court to impose any conditions it oonsiders fit 
on the permission granted to a decree-holder to 
bid at a sale of the property of his judgment- 
debtor. An order imposing on the deoroe-holder a 
oondition fixing the amount of the deoree aB the 
lowest bid, is valid and not illegal. 5 C.W.N. 
265, Foil.; 28 All. 671 ; 16 Bom 404, Diet. 
[Lindsay, J.C. and Rafique, A.J.C.) Raj KUAR 
v. CHUNNOO LAD. 19 I.C. 888 = 16 O.C. 86. 

- 0. 21, R. 78— Moveable—Execution 

sale—Setting aside. 

Simble There is no provision in the Code 
under whioh an auotion sale of moveable pro¬ 
perty whioh has been duly oonfirmed by the exe¬ 
cution Court oan be set aside upon the applica¬ 
tion of the decree-holder or of the judgment- 

debtor. (Shah Din, J.) Hukam Chand v. 
Ganga Ram. 49 I.C. 140 = 12 P.R. 1919. 

- 0. 21, R. 78 — 8ale of goeds not 

answering description — Remedy of purchaser — 
Suit for recovery of price- 

Where goods offered for sale in execution of a 
deoree are described ns of a particular denomin¬ 
ation, and every cireumstanoe points to the 
buyer having contracted for the specifio goods 
produced as described, and tho goods tendered 
do not answer that desoriptioD, the purchaser 
is entitled to rejeot them, and, if he has paid 
for them, to recover the price ns money had and 
received for his use. ( Mittra , A.J.C.) TuKA- 
RAM v. Dboji. 94 I C. 118. 

-0. 21, R. 78— Money—If moveable 

property. 
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Money is not a “ movable property ” within 
the meaning of O. 21, R. 78. (Heald and 
Lentaigne, 3 J.) Maung Lun Bye v. Maung 
PO Nyun. 2 Bar. L.J. 131 = 1 Rang. 860 = 

76 I.C. 679 = 1924 Rang. 21. 

- 0. 21, R. 79— Companies Act—Pur¬ 
chaser of shares at Court sale—Right of. 

Per 8hah, J. It cannot be inferred from 
O. 21, R. 79 that the directors of a Company 
are compellable to aooept the purchaser of 
3haree at a Oourt sale, as the transferee. 
(Batchelor , A.C.J. and Shah, J.) MANI Lal. 
Bru Lal v. Gordon Spinning and 
Manufacturing Co., Ltd. 41 Bom. 76 = 

37 1.0. 666 = 18 Bom. LR. 982. 

-- 0. 21, R. 80— Power of Court. 

The provisions of R. 80 of O. 21 empower 
a Court to cancel a previous endorsement to 
enable an auotion-purohaser of a pro-note 
at a Court sale to realise his amount paid. 
( Twomey , J.) Netram v • P. N. Mudaliar. 

12 10. 913 = 4 Bar. L.T. 188. 

- 0.21, R. 88— Mortgagee in possession— 

Transfer as part of ordinary management of the 
mortgaged property after decree on mortgage but 
before sale. 

By the sale the plffs. acquired the right of 
the prior mortgagees, to the extent of their 
mortgages. They also acquired suoh right as 
the mortgagors had left in them at the date of 
the sale. But at the date of the sale, the 
mortgagors had already made the partial aliena¬ 
tions. The plffs must be deemed to have 
purobased the property with notice. The 
plffs. are not entitled, to question the validity 
of the transfers made to the defte. (Richards, 
0 .3. and Banerji, J.) ADANKI TELI v. 
MOTICHAND. 16 I.C. 102 = 9 A. L.J. 789. 

-- 0 21, R. 83— Alienation of property 

with sanction of Court — Minor's property — 
Procedure under Ss. 29 and 30 of the Guard¬ 
ians and Wards Act not followed—Effect of. 

8 . 29 of the Guardians and Wards Aot provides 
that a guardian of the minor’s property cannot 
alienate any interest in it without a eanotion of 
Court, 8 . 30 makes transfers by guardian with¬ 
out sanotion voidable at the instanoe of any other 
person affeoted thereby. But suob person must 
not ignore the transaction and he is bound to 
pay the consideration paid by the transferee. 
If this is not complied with, he is not entitled 
to have the transfer set aside. (Mukerji and 
Cuming, 33.) VlJENDRA MOHAN Sabma v. 
MANORAMA Dasi. 3BGLJ.328 = 

49 Oal. 911 = 28 C.W.N. 67=1922 Qal. ISO. 

- 0. 31, R. 83- Attachment under 

another decree, if sustainable. 

Where a purchaser buys property on the 
authority of the Court’s oertifioate granted 
before an attachment by a rival decree-holder, 
he acquires an absolute title and so the attach¬ 
ment of it in execution of another deoree is 
unsustainable. A formal application to obtain 
the Court's confirmation of a private transfer 
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under O. 21, R. 83, C.P.O. is not neoesBary nor 
need a formal order deolaring suoh confirmation 
be reoorded. The effeot of the Court’s order to 
pay the purchase-money to the oreditor taking 
at the same time no objection to the sale, is to 
confirm the sale. It is doubtful if a sale under 
O. 21, R. 83 comeB under R. 92 and even if it 
should, there is nothing to prevent the confirma¬ 
tion of the sale within the 30 days from the 
date of eale. Payment to the judgment credi¬ 
tor's pleader under the order of the Court is a 
payment into Oourt, the pleader being made 
the agent of the Court to reoeive the money. 
(S^phen and Mullick, 33.) Miajan Adi v. 
Rupchandra Barma. 21 1.0. 210. 

-0. 21. R. 83— Decree for sale in execu¬ 
tion of mortgage decree—Provisions inapplic¬ 
able. 

The provisions of 0. 21, R. 83, C.P.O. do not 
apply to sale of property directed to be sold in 
execution of a deoree for sale on enforcement 
of mortgage on ouch property. ( Shadi Lai, J.) 
kora TjA.lv The Punjab National bank. 
Ltd., Multan. 2 U P.L.R. Lah. 91 = 

118 P L.R. 1920 = 39 1.0 816 = 6 L.L J. 67. 

-0. 21, R. 88 — Oo-judgment debtors — 

Sale by manager of joint-family—Effect on 
other’s share — Purchaser's rights. 

Where the equity of redemption in a certain 
property was held by the divided brothers in 
equal shares and the same was ordered to be 
sold in execution of a decree against both and 
the senior brother obtained leave to sell 
privately under O. 21, R. 83 and the Court 
allowed the sale to go on in spite of the object 
tion of the junior brother. Held, that the senior 
brother had no power to sell his junior brother’s 
interest after attachment, and, the latter is 
entitled tc reoover his half share from the 
purchaser on payment of half the price paid by 
the purchaser which had gone to discharge 
family debts. 26 Bom. 379, Foil. (Wallis, C.J, 
and Ayling, J.) RAMAYYA AltAR v. KRISHNA 
CHABIAR. 11 L.W. 213= 26 M L T. 181 = 

(1919; M.W.N. 611 = 62 I.C. 986 = 

10 L V. 291. 

-0. 21, R. 88 (8 )—No power to extend 

time for redemption — Appeal. 

An application for extending the time for 
redemption to eaable the mortgagor to raise the 
amount by mortgage or private sale is expressly 
prohibited by tbe Code, and an appeal does not 
lie from an order of Court refusing to do it. 
(S?Ai 0 a 6 e. C.J. and Coleridge, 3 I KAVEBEBAI 
aumal v. Mehta & Sons. 46 M.L J. 71 = 
18 L W 618 = (1923) M.W N. 894 = 
79 1.0. 901 = 1924 Mad 234. 

-0. 21. Rr. 84 and 92, 0. 43, R. 1 (j) 

— Appeal . 

An order setting aside an exeoutioD sale 
passed on default of the auotion-purohaser to 
deposit his purchase, is not appealable. (Baft- 
nerjee , J.t Katobi Kunjra v. Ajudia pba- 
SAD. 88 I.C. 697 = 3 U.P.L.R, (HI.) 81. 
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-0. 21, R. 84— Execution safe—Deposit 

of purchase money — Decree-holder — When 
should withdraw—-Interest when allowable. 

No deoree-holder is permitted to withdraw 
the money deposited in Court as sale proceeds 
before the confirmation of the Bale, and ho is 
entitled to interest up to that time. 15 OW.N. 
783; 19 O.L.J 358, Foil. iMookerjee and Btach- 
crott, JJ.l Upendra Nath ohowdhury v. 
Bhudeb Chandba Roy Chowdhury. 

23 I.C. 859. 

-0. 21, R. 84— Failure to make deposit 

—Effect. 

If the deposit under 0. 21, R. 84 of C.P.O. is 
not paid at all, the sale is null and void, 
6 All. 316 and 30 All. 273, Foil. (Caspersz a>id 
Chatterjee, JJ.) Mahomed ali Mia v. 

Kibebia Khatun. 9 I.C. 86 = 15 C.W.N. 330. 

-0 21, R. 84—Omission by purchaser 

to deposit 25 per cent —Does not vitiate sale. 

In the absence of proof of substantial injury 
to the judgment-debtor an auotion-purchaeer’s 
omission to deposit the 25 pecoent in Court is a 
mere irregularity and does not vitiate the sale. 
28 All. 238 ; 16 Cal. 33 ; 14 Mad. 227 Rel ; 30 
All. 273 ; 5 All. 316, dissented from. ( Abdul 
Raoof, J.l Inait Ullah v. The Punjab 
National Bank, Ltd. 67 I.C. 427. 

--0. 21. R. 84— Execution sale—Bids — 
Effect—Death of bidder—Next lower bidder if 
can be declared to be the purchaser. 

A bid at a Court-sale in a Court-auction is 
merely an offer or a proposal; it is the highest 
bidder that is regarded as having made the final 
proposal whioh may or may not be aooepted by 
the auctioneer. Every bid that is made does 
not remain in abeyance pending acceptance by 
the auctioneer. Where a higher bid is made, 
all preceding lower bids are impliedly refused. 
147 P. R 926, Expl. Where the highest bid¬ 
der dies, the proper oourse for the Court i6 to 
direot a fresh auotion and not to treat the next 
higher bidder as the auotion-purohaaer and 
require him to deposit the money in the Court. 
Buoh an order is illegal and open to revision 
under 8- 115, C.P.C. < Oldfield and Seshagiri 
Iyer, JJ.) Rajah op Bobbili v. akela 
Bub yan aba YANA RAO. 42 Mad. 776 = 

37 M.L J. 274 = 51 1.0. 806 = 
(1919) M.W.N, 764. 

-0, 31, R. 81 —Extension of time . _ 

An offioec conducting a Coart-sale has no 
inherent power to extend the time for deposit¬ 
ing the 25 per oent. of the purohase money, 
whioh ie to be deposited immediately and a 
failure to deposit immediately annuls the sale. 
( Stuart , A.J.O.) ali Muhammad v. ali 
Khunam. 80 I.C, 230 = 2 O.L.J. 216. 

. —0. 21, R. 81—Safe when complete— 

Acceptance of bid— Effect of deposit 

The funotion of a Nazir or other offioec ap¬ 
pointed to oonduot an auotion sale is of a 
(ministerial oharaoter. If he oonduots it in the 
/pcesanoe of the presiding offioec and the lattec 
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forthwith deolares under 0. 21, R. 64,C.P. 
Code, who the purohaser is and signs the 
formal order the sale ie oomplete. If it is not 
held in bis presenoe, it oan be completed only 
by his order oloeiog the bidding or an order 
aooeptiDg the bid under O. 21, R. 84. Where 
in anticipation of eanotion the Naeir accepts 
the deposit required from the highest bidder, 
that is only in law an offer, and it is open to 
the Court to resume the auotion. (Das and 
Macpherson, JJ.) JAIBHADAR Jha v. MATU- 

kdhari Jha. 

2 P. 848 = 76 I C. 113 = 4 P.L.T. 498 = 
1923 Pat. 190 = 1228 P. 828. 

-0. 21. R. 83—Time for payment of 

the purchase-money—Extension of— No objec¬ 
tion—Confirmation of sale. 

Though it is not open to the Court to extend 
the time for payment of the purohase price 
without the consent of tho parties, still where 
an extension of time has been granted without 
objection on the part of the parties and the 
sale has been confirmed and the money drawn 
by the deoree-holder, the sale cannot be set 
aside on account of the irregularity, (Spencer 
and Ramesam, JJ.) VARANAKKOT ILLATH 
Bubbamanyam Nambudiri V Vykunda 
Kammathi. 43 M.L J. 477 = 16 L W. 319 = 
11922) M.W.N. 707 = 69 I.C. 1001 = 
31 M.L.T, 363 (H 0 ) = 1923 Mad. 48. 

- 0 21, R. 83— Execution sale—Setting- 

aside—Withdrawal of purchase momy-Confir¬ 
mation on appeal—Repayment. 

Where, on an execution sale being confirmed 
in appeal, the auotion-pnrohaser who had with¬ 
drawn his money on the sale being set asido by 
the lower Court, is ordered to repay it, the 
time limit of 15 days provided by O. 21, R, 85 
will not apply as the repaying of the money is 
only tho oarryiDg out of aD order of the Court. 
29 Cal. 626, Dist. (Abdur Rahim and Bake- 
well, JJ.) 8HENBAGAMUTHU PlLLAI V. 
VADUGANATHAN CHETTY. 42 I.C. 882 = 

(1917) M.W.N. 861. 

-0. 21. Rr. 85 and 86 -Decree-holder 

purchaser—Duty of, to pay balance of pur¬ 
chase money into Court —Default—Re-sale. 

The provisions of 0. 21, Rr. 85 and 86 are 
mandatory and if the deoree-holder purohaser 
fails to comply with the rules by negleotng to 
deposit the balanoe after deducting the deoree 
amount, the property is liable to be re-sold. 
(Atkinson and Jwala Prasad, JJ.) Ramendba 
Nath tj. Mussamat Hikait Kuer. 

51 1.0. 316. 

-0. 21, R. 86— Deposit if may be 

refunded , 

A Court should, in its discretion under 
0.21, R. 86 of the Code, refund the amount 
deposited by an auotion-purohaser in a sale in 
exeoution, on good reason shown to the satisfac¬ 
tion of the Court as to why be failed, I HaUifaz, 
A.J.O.) GANPAT RAO v. KESBIOHAND. 

691.0. 706 = 17 N.L.R. 1|. 
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-0. 21, R. 85— Leave to bid on condi- 

tiont—Failure to fulfil conditions—Court can 
refuse confirmation. 

Where a decree-holder is permitted to bid at an 
auction-sale, subjeot to oertain conditions being 
fulfilled and those conditions turn out not to 
have been fulfilled, the Court can, apart alto¬ 
gether from R. 72 and R. 92 of 0. 21 either 
under R. 86 of O. 21 or under its inherent 
powers, refuse to oonfirm the sale and have a 
resale. (Miller, C. J and Coutts, J ) Janakvati 
v. RAMKSHWAR. 1 P. 238 = 69 I C. 872*= 

1 P. L.R. 179-1922 P. 811. 

-0. 21, R. 88 -‘Pre-emption — Co-aharsr. 

The objeot of the rule is to enable a oo-sharer 
in a mahat to keep out strangers. It provides 
that a oo-sharer of the property of whioh a 
share is sold, is entitled to pre-empt that share 
when the highest bid is made by a person who 
is not a oo-aharer. Henoe a pre-emption suit 
will not be against a vendee, who is a oo-sharer 
in a different patli but in the same mahal. 
(Chamier , J.) DAMBAR 8INGH v. MURABI 

LAB. 26 l.G. 95-12 A.L.J. 1148. 

-0. 21, R. 88— Pre emption —Aucfion- 

sale—Shire of undivided moveable property sold 
—Bid for the same amount. 

Where, in an auotion-sale of a share of un¬ 
divided immoveable property, a oo-sharer and 
the person proceeding him who is not a co- 
ahater bid the same amount aad the oo-eharer 
asserts his right of pre-emption, the require¬ 
ments of O. 21, R. 88, are oomplied with. 
2 All. 850 ; 3 All. 827, Ref. (Kanhaiya Lai, AJ. 
0.1 Iqal Husain v Ejaz Hurain, 

38 l.G. 681 — 8 0 U, 108. 

-0. 21, R. 89. 

APPEAL. 

applicability. 

Deposit. 

Dismissal fob default, 
form of application. 

Forum. 

Limitation. 

Object of. 

Right of deobhe-holder. 

RIGHT.TO APPLY. 

Betting aside sale. 

Striot construction. 

Appeal. 

-0. 21, R. 89 and 0.13, R. 1— Appeal 

—Second appeal. 

Mo second appeal lies from an order passed 
under O. 21, R, 89, Civil Procedure Code though 
the auotion-purohaser is himself the decree- 
holder. (Shah and Crump, JJ .) KAOHU Ravji 
lflNDHE VANJARI V. TBIMBAK KHEM 
CHAND GUJABATHI. 11 Bom, 172 = 

86 1.0. 897-22 Bom. L.R. 888. 

-0. 21, Rr. 89 and 92, S, 101 (9) and 

A. 48, R. 1. Cl. (J)— Appeal, execution sale — 
Order disallowing application under 0. 21, 
R. 89, C. P . Oode—Second appeal, if liee. 

Mo. second appeal liee from an order passed 


0. P. CODE (¥ of 1108), 0. 11, R. 89—Appll- 
oabilliy. 

in first appeal from an order under O. 21, R. 89 
or R. 92, C.P.O., B. 101, sub section (2) of the 
Code takes away the right of second appeal 
where a aeoond appeal oonld lie in oases under 
8. 310-A. read with 8- 244 of the Oode of 1882. 
(Jenkins, C.J. and Coxs, J.) ASIMUDDI 
SHEIKH V. SUNDABI Bibi. 38 Gal. 889- 

19 0. W.B. 811 = 10 1.0. 818 = 11 G.L J. 211. 

-O. 21, R. 89 —Appsal. 

An appeal lies agaiDst an order refusing to 
set aside a sale under O. 21, R. 89 though the 
purchaser is not the deoree-holder. ( Sundara 
Aiyar and Phillips, JJ.) LAKSBMINABASIMHA 
v. Lakshmamma. 12 l.G. 169 = 

11 M.L.T. 380. 

- 0. 21, Rr. 89, 90 and 91— Appeal— 

Second appeal. 

Order passed on appeal from an order allow¬ 
ing or rejecting an application for setting aside 
a sale in execution, is not subject to second 
appeal. (Qtanyon, A.J.O.) Wasudeo v. Hiba- 
LAL. 17 l.G. 881 = 8 N.L.R. 177. 

- 0. 21, R. 89— Appeal—Order under — 

Second appeal. 

A second appeal does not lie from an order 
under O. 21, R. 89. (liulltck, J.) RAZI-UD- 
din Hussain v. Bendeshri Prasad Bingh. 

86 1.0. 789. 

Applicability. 

— 0. 21, R. 89— Applicability of — Parti¬ 

tion suit—Award of arbitrators directing sale of 
properties and payment out of proceeds—Sale 
can be set aside on deposit. 

In a partition suit instituted on the Original 
side of the High Court, the disputes between the 
parties were referred to arbitration under orders 
of the Coart. The arbitrators made an award 
directing the sale of one of the properties whioh 
were the subject-matter ol the suit and the 
payment ol the oommon debts as well as of 
oertain sums to the plaintiff. A decree was 
passed in terms of the award and the Registrar 
of the High Oonrt sold the properties in terms 
ol the award. The defendants applied with the 
plaintiff’s oonsent for setting aside the sals 
under O. 21,R. 89, C.P.C. and it was contended 
that those provisions did not apply to the oase. 
Held, that the sale was in enforcement of a 
decree on the award and the provisions of O. 21, 
R 89, 0-P.C. were applicable. (Woodrotfe and 
8uhrawardy , JJ.) NlBODB MATH Banebjee 
v. AMULHYA DHONE. 27 G.W.H. 468 = 

1928 Oal. 882. 

s 

- 0. 21, R. 89-Applicability—Mort¬ 
gage decreet—Original Side of the Calcutta 
High Coutt. 

R.1&9 applies to the sales held in execution 
of the mortgage deorees and to sales on tbs 
Original Bide of the Galoutta High Court. 
(Mukerji, A.C.J. and Fletcher, J.) VibjibhuN 
Das Moolgi ». Biseswab Das Hab-- 
Govind. 41 Gal. 69-10 I C. 406- 

24 G.V.V* 1012.- 
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0. P. OODI (Y of IMS), 0.11, R. 89-Appll- 

eablllty. 

-0. 21, R. 89— Applicability—Sale by 

the original side of the High Court—Mortgage 
decree. 

O. 21, R. 89, O.P.G. may apply ordinarily to 
sales on mortgage deorees but it does not apply 
to a suit on the Original Bide of the High Court 
where, without attachment, the sale has been 
held by the Registrar in oonformity with the 
rules of the Court. The praolice under the 
rules of the High Court and the C.P.C. are not 
workable together in this respeot. (Woodroffe, 

J ) SURENDRA KRISTO ROY V. GURU PRA¬ 
SAD GHOSH. 99 I.C. 432 = 24 G.W.N. 838. 

[But See 24 C.W.R. 1032]. 

-0. 21, R. 89— Applicability of—Sale 

under Puolie Demands Recovery Act. 

0. 21, R. e9, C.P. Code, is not applicable to 
a sale under Public Demands Recovery Aot. 

B. 19 (2) of the Publio Demands Recovery Aot 

expressly bars its operation, but the judgment- 
debtor after tendering the amount contemplated 
by the seotion oan prooeed under B. 21 of the 
same Act. (Mookerjee and Beachcroft, J J.) 
Bepin Behari bera V . 8HASHI bhushan 
DATTA. 18 O.L.J. 628-22 1.0. 95- 

18 O.W.N. 786. 

-0. 21, R. 89— Applicability— Original 

Side Rules 75, 214—Sale in partner ship nit. 

0. 21. R. 89 does not apply to a sale held in 
a partnership suit for the realisation of 
partnership assets and R. 214 of the 
• Original Bide Rules only applies to oases to 
whioh 0. 21, R. 89 is applicable. (IFalfii, 

C. J. and Rrishnan, J.) TULJARAM RAO v. 

RAMACHAND&A ROW. 14 L.W. 518 = 

41 M L J. 488=68 1.0. 916- 
(1921) ll.W.N. 786. 

-0. 21, R. 89— Applicability— Deposit 

by one judgment-debtor. 

0. 21, R. 89 of the Code has to be Btriotly 
oomplied with and a judgment-debtor is not 
entitled to take advantage of any deposit made 
by his oo-judgment debtor, independently made. 
IKrithnan, J.) 8UBBAYYAR V. MUTTAYYAB. 
14 L.W. 691 = 66 1.0. 983 = 42 M.L.J. 71 = 

80 M.L.T. 83. 


Depoiit. 

-0. 21, R. 89— Deposit—Legality of — 

Improper refusal to set aside sale—Interference 
in revision. 

Two oreditors A and B obtained a decree 
against a common debtor and A attached bis 
properties. B applied for rateable distribution. 
A proclamation of sale was issued, ordering the 
sale of the jadgment-debtor's property for the 
reoovery of the decretal amount due to A. The 
judgment-debtor paid A’s deoree in full and the 
appellate Court stayed execution of the deoree 
and sale. The Court below in disregard of the 
order of the appellate Court held the sale and 
the property was knocked down at a certain 
sum. The judgment-debtor tendered to the 
Court within 80 days the amount due on B’s 


C.P. GODH (Y of 1908), 0. 21, R. 89-Dapoait 

deoree with the addition of 6 per cent. The 
amount deposited was more than that speoified 
in the sale proclamation but short of a few 
rupees so far as B’s deoree was oonoerned. Held 
that the deposit was good under 0 21, R. 89 
and the sale should have been set aside. Where 
the lower Court improperly refuses to set aside 
an execution sale uuder 0 21, R. 89, C.P.C, 
the High Court oan interfere in revision. 
IPxgqott and Walsh. J J.) ABUL NA8AR 
Rasbid-ud Din Ahmad v. Lalita Prasad. 

L R. 4 A 121 = 21 1L J. 161- 
71 I 0. 1018 = 1923 All. 315. 

-0. 21, R. 89 — Deposit— Usufructuary 

mortgagee. 

A usufruotuary mortgagee making payment to 
have an exeoution sale set aside is not a volun¬ 
teer. {Bannerji, J.) BENlM-DHO v. SABWAR 
DAT. 20 A.L.J. 42 = 84 I 0 918-1933 All. 127. 

-0. 21, Rr. 69 and 92— Deposit—Made 

in treasury—Validity of. 

Deposits under O 21, R. 89 must be in the 
Civil Court and not in the Treaery, Whether 
or not 0. 21, R. 89 is o mpletely oomplied with 
is a question whioh the court has jurisdiction 
to deoide and if in the exeroise of euoh juris¬ 
diction it comes tJ an erroneous conclusion the 
High Court cannot, in revision, interfere with 
the order, (Richards, O.J. and Barer]** J.) 
Fazal Rab u. Mansur AHMAD. 

40 All. 426 = 46 1.0. 773 = 16 A.L.J. 433. 

-0. 21, R. 89 —Deposit-Strangsr. 

Tender by a person who is not a general or 
speoial attorney or a vakil for the owner of the 
property, sold ie not a valid tender within the 
meaning of the rale. (Chamier , J*) 8ARV0I 

BEGAM v. HAIDAR SHAHe 11 J-C. 101* 

9 A.L.J. 12. 


-0. 21, R. 89— Deposit— Amount of— 

pplication to set aside sale. 

The expression “auy amount which may have 
aen received by the deore6'holdet” in 0. 21, 
89(b) O.P. Code means money actually reoei- 
ed by the deoreeholdei and does not include 
ayment of sale prooeeds into Court. 93 B. 723 
)». (Macleod f C.J. and Crump. J.) T°TA RAM 
• CHBOTURAll , 2# Bom. L.R. Mo 






~ ^ ^ «« nnri i o v 


-0. 21, R. 89— Deposit — Voluntary and 

unconditional. 

A payment to set aside an auotioc-aale, by a 
person olaimiDg to be the owner of the property 
sold, cannot reoover the amount lrom>the 
deoree-holder, after the sale is eet aBide on the 
ground that the judgment-debtor had nojnter- 
est in the property. (A facltod, O.J. and % ohah% 
J.) NARAYAN VASUDEVACHARYA V. ARGUN- 
DAMALIGUNDA. 48 Bom. 1094 — 

62 1.0. 104 = 23 Bom. L R. 466. 

-0. 21. R. 89 and 8. 73— Deposit— 

Amount of -Decree-holder— Meaning of. 

The ‘deoree-holder’ in R. 89 means tha per¬ 
son for the satisfaction of whose deoree, the sale 
has been ordered and does not inolude others 
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0. P. CODE (Y of 1908), 0. 21, R 89 -Depoilt. 

olaiming rateable distribution out of the sale 
prooeeds under 8. 73. A deposit of the amount 
9bown in the sale proclamation plus 5 per oent. 
is enough. (Scott, G J. and Chandavarkar, 
J ) GaNESH BAD NAICK V. VlTTAL VAMAN 
Malaya. 37 Bom. 387 = 19 1. 0. 478 = 

18 Bom. L.R. 244. 

-:- 0. 21, R. 89—(1882, S. 310-A)— De¬ 
posit — Acceptance— Waiver. 

If a landlord accepts the deposit by a trans¬ 
feree of an ocoupanoy holding under the seotion 
to set aside its sale in exeoution of a rent deoree, 
against the old tenant without objeoting the 
right to deposit, he oannot subsequently refuse 
to reoognise him as tenant of holding. The 
aooeptanoe means a recognition of the trans¬ 
feree as tenant. (Woodroffe and Mookerjee, JJ.) 
RAJANIKANTA SABKAR v. MlDNAPUR ZEM- 
INDARI CO. 38 I.c. 701. 

--— 0. 21. R, 89 — Deposit—Shortage of 

deposit due to wrong information by officer of 
Court — Effect—Sale it can be set aside on 
balance being paid up. 

Where a judgment-debtor deposited in Court 
under O. 21, R. 89 within the presoribed time 
an amount whioh was represented by the Chief 
Offioer of the Court to be due under the deoree, 
but whioh was found to be insuffioient, where¬ 
upon he applied for permission to pay the 
balance and the Court rejected the application 
as filed out of date and confirmed the sale. 
Held, that as the judgment-debtor was misled 
into committing a mistake, by an offioer of the 
Court, who in the course of his duties is entitled 
to represent the amount due and tho sale 
should be set aside on the judgment- debtor pay¬ 
ing up the balanoe due. (Fletcher and Chat- 
terjee, JJ.) Ghulam Mahomed Mustafa v, 
Manindra Nath Bhattacharya. 

22 1.0. 842. 

--— 0. 21, R, 89 — Deposit—Validity of — 

Deposit by purchaser under sale not confirmed 
—Deposit if can be taken advantage of—Persons 
applying to set aside sale . 

A deposit by an auotion-purohaser in Court, 
oannot, when the sale is not oonfirmed, be 
taken advantage of by any person to support 
his applioation under O. 21, R. 89, 28 M.L.J. 
262, Foil. (8adasiva Aiyar and Napier, JJ.) 
Muhiuddin rowther V. RANGAOHABIAR. 

81 1.0. 918. 

- 0. 21, R. 89 — Deposit—Application by 

one judgment-debtor—Deposit by others. 

A Judgment-debtor who applies to have a sale 
eat aside under O. 91, R. 89, oannot claim that 
the moneys deposited by the other judgment- 
debtors who have not joined in bis applioation 
should be regarded as his. 23 B. 723 ; 1 O.W. 
N. 703. F. ; 18 I.C. 579; 14 1.0. 326, Dist. 
(Spencer and Seshagiri Aiyar, JJ.) KARUNA- 
kara Menon v, Krishna Mknon. 

89 Had. 429 = 2 L.W. 196= 
27 I.C. 982=28 M.L.J. 262. 


O.P. CODE (Y of 1908), 0. 21, R. 89-DepoBit. 

7 -0. 21, R. 89— Deposit—Money paid by 

judgment-debtors other than those applying to 
set aside the sale — Decree-holder in position to 
receive amount—Effect. 

A judgment-debtor applying to set aside a 
Bale oan take advantage of the sums deposited 
by the other judgment-debtors provided the 
entire amount in the sale proclamation is fully 
made up and the deoree-holder is in a position 
to draw the full amount from Court. ( Tyabji, 

J.) Mattathil Krishna Menon v. Col¬ 
lector of Malabar. 22 I.C. 83. 

-0. 21, R. 89— Deposit—Amount of — 

Extent of deposit. 

Besides 5 per oent. only the amount due to 
the deoree-holder at whose instance the exe¬ 
oution tooir place, is to be deposited and not 
the amount due to all deoree-holders who have 
applied for rateable distribution under 8. 73, 
C P. Code. (Spencer, J.) Veeraraghavan 
Pathar v. Valasseri Para Mannadis- 
SIER. 17 1.0. 920 = 23 M.L.J. 888. 

■ - 0. 21, R. 89— Deposit — Agreement to 
set-off decretal amount—If amounts to payment. 

An agreement between the deoree-holder and 
the judgment-debtor, by whioh the decretal 
amount is made a set-off on acoount of service 
rendered and balanoe paid, issuffioient payment 
of deoretal amount and no oash payment 
neoessary. (Abdur Rahim and Sundara Aiyar , 
JJ.) VEDALA Lakshminabsammah V . 
Pacha Lakshmamal. 

14 I.C. 826— (1912) M.W.N, 736. 

—-0. 21, R. 89— Deposit—Effect of. 

Where the mortgagor makes a deposit under 
R. 89, bis equity of redemption subsists and 
the deposit has the effeot of redeeming the 
mortgaged property. (Daniels and Waair 
Hussain, A J.Cs.) JAI KlSHORI v. MUHAMAD 
ali Mohamad Khan. 

60 I.C. 960 = 7 O.L J. 620. 


-0. 21, Rp. 89 and 92— Deposit—Limi¬ 
tation—Parties to application—Notice. 


Order 21, rnle 92, O.P. 0, nowhere speaks of 
the auotion-purohaser being made a party. It 
provides that no sale oan be oonfirmed or set 
aside unless notioe of applioation has been given 
to all persons affeoted thereby, and the rule 
means that the Court is incompetent to make 
any order at all, till suoh notioe has been given. 
The duty of moving the Court to issue notioes 
lies of oourse upon the applicant and all that 
the Coart has to do is to give him reasonable 
opportunity for doing so. On default, the Court 
may dismiss the applioation, and there is no 
obligation upon the Court to issue a notioe 
of its own motion bat without the assistance 
of the applioant. The law requires that the 
applioation to depoeit should be made within 
30 days of the sale. But it does not impose 
any period of limitation for the issue of notioe. 


(Mullick and Bucknill , JJ.) Mt. Bibi Zainab 
v. Paras Nath. i p.L.T. 491 = 

1 P.L.R, 861=2 P. 800 - 78 I.C. 480 = 

1924 P. 37. 
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C. P. OODE (V of 1908), 0. 21, R. 89—Depoelt. 

" 0. 21, R. 89 —Deposit— Validity of — 
B.T. Act, 8, 174. 

In order that the deposit of the deoretal 
amount should be valid and recognised by the 
Court, it must be made together with 5 per cent, 
of the purohase money, within 30 days of the 
sale. (Atkinson and Jtoala Prasad, JJ.) 8ARJ00 

Prasad v. Nanoo rai. l P.L.J. 489 = 

38 1.0. 779 = 3 P.L.W. 48 

Dismissal for Default. 

■0. 21, R. 89— Dismiss if for default—■ 
Restoration—Review . 

A lower Court dismissed for default an appli¬ 
cation to set aside a sale under 0. 21, R. 89 
and on a subsequent application by the judg¬ 
ment-debtor reheard the application to set 
aside the sale. The Court was competent to 
treat the latter application as one for review. 
Whether the Court has jurisdiction to restore 
the application under 8. 151 or 0. 9, R. 9, (c) 
is doubtful. (Sundara Aiyar and Ayling, JJ ) 
Bwaminatha Naiokeb v R D. Paul. 

22 M L J. 148 = 10 M.L.T. 369 = 
12 1.0. 391 = (1912) M.W.N. 947. 

Form of Application. 

- 0.21, R. 89— Form of application — 

Oral application. 

An application to set aside a sale need not 
be in writing. Where after an exeoution sale 
the judgment-debtor deposits the decretal 
amount as well as the penalty of 5 per oent., 
the application must be deemed to be one also 
for having the sale set aside. [Banerji, J.) 
RAMRAJ 8INGH V . RABI PROSAD 03 1.0. 140. 

- 0. 21, R. 89— Form of application—If 

should be in writing—Requisites of. 

An application to set aside an auction-sale 
need not necessarily bo in writing. It may be 
made orally but must be in time. A deposit of 
money alone is insufficient. (Chamier, J.) 

8arvoi Begam v. Haider shah. 

131.0 404 = 9 A L J 12. 

- 0. 21, R. 89— Form of application— 

Mere deposit. 

Mere deposit of money under O. 21, R. 89 
does not amount to an application to set aside 
ihe sale. < Griffin , J.) MATHURA PRASAD v. 
Ram Lal. 9 1.0. 33. 

- 0 21, R. 89 -Form o/ application — 

Deposit. 

A mere deposit of the deoree amount, etc., 
within thirty days umooompanied by an 
applioation to set aside the sale is not a 
sufficient oomplianoe with O. 21. R. 89 of the 
0. P. Code. (8cotl, C.J., and Hayward , J.) 
Raoji Baburao o. Bansi Lal. 

43 Bom. 788 = 93 1.0. 183 = 
21 Bom. L.R. 839. 

-0. 21, R. 89— Form of application— 

Auction-purchaser—If a necessary party. 

Where a petition was put in to set aside an 
-aQotion-eale by depositing the deoree amount in 

Yol. 11—80 


0. P. OODE (Y of 1908), 0. 21, R. 89-Form 

of applioation. 

Court, but the auotioQ-purohaser is not made a 
party to the same though his purohase is 
mentioned in the body of the petition, it is a 
suffioient oomplianoe with the Code. Notice 
can issue to him as one of the parties affeoted 
by the sale, and it is not neoes9ary he should be 
formally added as a party. ( Suhratoardy and 
Panton. JJ.) Raj Chandra Das r. Kali 
Kanta das. 1923 Gal. 894. 

--0. 21, R. 89 — Form of application — 

Necessity of written application. 

A sale in exeoution cannot be set aside under 
0. 21, R. 89 without an oral or written 
application within 30 days. (Sadastua Aiyar 
and Moore, JJ.) PoroONU VENKATA 
Narasimha V. Jayanti Lakshmi Nara 
S1MHAM. 32 1.0. 783 = 3 L.W. 174. 

-0. 21. R. 89— Form of application — 

Mere payment of money—Application to set 
aside sale, need not be in writing—Amendment 
when allowed—Revision. 

Mere payment of money under O. 21, R. 89, 
without an applioation to set aside the sale is 
not suffioient. 9 A.L.J. 12, Foil. Suoh 
applioation to set aside the sale need not be in 
writing. 14 M.L.T. 534 ; (1914) M.W.N. 62, 
Foil. If a petition states that the petitioner 
has paid the money into the treasury and that 
the object of the petitioner is to have the sale 
set aside but it oontains no formal prayer to 
that efieot, the Court oan allow the petitioner 
to amend it by adding a formal prayer. 2 L.W. 
665, Foil. But a High Court will not in 
revision allow an unstamped memorandum, 
filed under the Civil Rules of Praotioe to notify 
a payment, to be stamped as a petition and to 
be amended by containing a prayer to set aside 
the sale under O. 21, R. 89, C P. Code, nearly 
15 months after the applioation is barred. 
( Kumaraswami Sastri, J.) PARAT VEETHIL 

Seethi V. Ambalath Veethil Kolathur 
AHMAD, 32 I.G. 48. 

--O. 21, R. 89 —Form of application — 

Writing signed by applicant. 

An applioation under O. 21, R. 89 does not 
neoessarily require writing or the applicant’s 
signature. (Tyabji, J.) MARIAPPA ANNAM u. 
Habi Haba Iyer. 14 M L.T. 834 = 

22 I.G. 291 = (1914) M.W.N. 62. 

-0. 21, R. 89 —Form of application — 

fto prayer to set aside sale—Request to with¬ 
hold payment. 

The judgment-debtor deposited the deoree 
amount with the extra percentage under 0, 21, 
R. 89, O.P.C., but iu his applioation he prayed 
that it may not be paid to the deoree-holder 
pending disposal of an appeal. Subsequently 
on the objection of the decree-holder he with¬ 
drew the prayer aforesaid. Held, that the 
objeot of the deposit was to set aside the sale, 
and though there was no speoifio prayer tb that 
efteot, the objeotion to the payment of the deoree 
azpount having been withdrawn, the oourt 
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Q. P. OODI (Y of 1908), 0. 91, R. 8*—Forara. 

was bound to set aside the sale. 43 Bom. 735; 
16 O.W.N. 904, Ref. (Adami, J.) RAM BIVBN- 
DRA NABAYAN OJHA V. AWADH BlHARY 
8ABAN. 4P.L.T. 398 = 

68 1.0. 629-=1993 P. 199. 

Forum. 

-0. 21, R, 89— Forum— Sale in exe¬ 
cution by Revenue Officer—Application to tel 
aside—Ctvil Court. 

An application under O. 21, R. 89, must be 
made to the Civil Court and not to the Revenue 
Offioer. ( Macleod , 0. J. and Beaton, J.) 
Tipangavada V. Ramangavd. 

44 Bom. 90-94 1.0. 670- 
22 Bom. L.R, 39. 

Limitation. 

-0. 21, R. 89— Limitation. 

Where a judgment-debtor made an applica¬ 
tion to a sale offioer on 20th April for setting 
aside a sale held on 20th Maroh and he was 
directed to oome on 30th April but paid the 
deoretal amount on 1st May whereupon the 
court refused to consider the application on the 
ground that it was not made within 30 days 
of the sale. Held, the delay in the aotual 
deposit of the money was not due to any aot on 
the part of the judgment-debtor. (Ratter;*, J.) 
Qajadhab Das v. Ram Sumiran Dube. 

92 1.0. 161-17 A.L.J. 991. 

- 0, 21, R. 89 — Limitation. — Deposit — 

Time lor. 

When a judgment-debtor has done all that 
he could do to deposit money, time in he is 
deemed to have deposited money in time 
though owing to the delay of the treasury, the 
money was not paid in time. (Chamier and 
Piggott, J J.) MUNNALAL ©. RADHAKBIBHAN. 

37 All. 891-80 I C. 186- 

18 A L J. 798. 

-0. 21, Rr. 89 and 88— Limitation- 

Application, 

For the conclusion of a sale, the sale offioer 
must accept the final bid and declare the pur¬ 
chaser ordering him to pay over 25 per oent. of 
the purchase money. An application to set 
aside the sale by depositing the amount must 
be made within 30 days from such date. (Tud- 
ball and Raflque, JJ.) MUNSHI LAL e. RAM 
Nabain 

38 All. 69-17 1.0. 788-10 A.L J. 475. 

-O. 21, Rr. 89, 90 and 8. 47— Limita¬ 
tion-Extension of time—Agreement between 
judgment-debtor and decree-holder-auetion-pur- 
ohaur by Court—Appeal. 

In a petition to set aside a sale, the auotion- 
purohaier granted an extension, of time for 
payment and on failure to pay, judgment-deb¬ 
tor applied to Court for further time. Held, 
the Court had no power to further extend time. 
An appeal lies against an order passed under 
O. 91, R. 89 or R. 90. ( Fletcher and New- 

bould, JJ.) BHABHI BHU8HAN BANEBJBH 
V. OHABUSHDCA DlBI. 86 1 . 0 . 801 . 


fl.P. 60DB (Y of 1908), O 21, R. 89-LlmHa- 
felon. 

-0. 21, R. 89 —Limitation—Deposit—• 

Court's delay. 

An aot of the Court ought not to prejudice 
any party. And, therefore, when the presiding 
offioer of a court leaves the Court earlier than 
usual and henoe money is deposited on the 
next day which is 31st day, the deposit must 
be held to be within time under O. 21, R. 89. 
(Hookerjee and Catperse, JJ.) DULHIN 
MOTHUBA KOEB V. BANSIDHER SINGH. 

19 C.L J. 88-10 1.0. 880-16 O.W.N. 901 

-O. 21. Rr. 89 and 92— Limitation- 

Delay in payment—Holiday. 

Payment by the judgment-debtor on the 
31st day from the date of the auotion-sale if? 
within time, if he oould not make that payment 
on the 30th day, the presiding offioer of the 
Court having left the Court earlier than usual. 
(Mookerjte and Teunon, JJ.) MUHAMMAD" 
AKB4R JAMAN V. 8UKHDEO. 

10 I.C. 91-13 O.L.J. 467. 

- >0. 21, R. 89— Limitation—Deposit- 

Time for. 

A deposit under O. 21. R. 89, is within time 
if made within 30 days of the deposit of the 
purchase money by the purchaser under 0. 21, 
R. 84, C.P.C. I8hadi Lai, J.) MUSSAMMAT 

Khairan e. The alliance Bank op Simla. 

50 I.C. 914. 

- -0. 21, R*. 89 and 9t (2 )—Limitation 

— Deposit—Application to set aside sale made 
in time—Deposit after 30 days. 

The wordi in his depositing, in O. 21, R. 89’ 
qualify the term apply and a deposit is'a eon' 
dition preoedent to the making of an applioa* 
iion for setting aside a sale. (Sadaiiua Aiyar 
and Moore, JJ.) VENNI8AMI THEVAR v. 
Pbbyaswami Thevab. 

19 M.L T. 192 — (1916) 1 M.W.N. 179- 

88 1.0. 996-3 L.W. 271. 

-0. 21, Rr. 89 and 90 and S. 148— 

Limitation—Power of Court to grant time. 

Under O. 21, R. 89, a judgment-debtor in 
order to obtain the reversal of a Bale by deposit 
of money in Court, must make the deposit 
within 30 days of the sale and the Court oannot 
extend this period exoept with the consent of 
parties nor oan it set aside a sale by allowing 
the judgment-debtor to deposit the deoretal 
amount after the period is over. ( Chapman and 
Roe, JJ.) RAMESHWAB MlSBBB V. 8URBSH- 
WAB MISSEB. 39 1.0. 684-2 P L.J. 164. 

-- -0. St, R. 89 — Limitation—Application 

to set aside sale—Deposit—Confirmation. 

An application to set aside an execution sale 
is within time if it is made within 30 days of 
the sale even though it be after confirmation of 
the sale. A deposit to be valid must be in cash 
and not by oheque. ( Ormond , J.) ISMAIL khl 
v. VlSVANADAN CHBTTY. 27 1.0. 681- 

8 Rur. L.T. 80. 
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O.P. flODI (Y of 1908), 0. 91, R. 39-ObJeot of. 

Objeot of. 

-0. 91, R. 89-06;ecf of. 

The pacpoaa of R. 89 of O. 91 ia mainly to 
prevent, as far ae possible, sale of immoveable 
properly al Oonrl sale for inadequate prices. 
(Batchelor and Shah, 33.) PANDUBANG Lax- 
MAN UPHADE V. GOVINDA DADA UPHADE. 

10 Bom. B87 = 87 l.C. 211 = 

18 Bom. L.R. 971. 

Right of Decree-holder. 

-0. 91, R. 89— Right of decree-holder— 

Sale i at aside . 

When a sale is set aude under 0. 91, R. 89, 
the decree-holder is only entitled to wbat was 
due to him under the deoree on the date of 
payment into Court by (he auotion-purohaser. 
(ETarfnolf, 0.0.J. and Ormond, J.) L. T. 
ATTAD1EB V. R. M. K. OHETTY. 

21 l.C. 179 = 7 Bur. L.T. 68. 

Right to Apply. 

-0 21, R. 89— Right to apply — Judg¬ 
ment-deb lor—Objections to the sale. 

Where a judgment-debtor who had preferred 
oertain objections to the legality of an execu¬ 
tion Bale, was allowed to utilise (he provi¬ 
sions of O. 91, R. 89, O.P.C., subject to protest, 
Held that the procedure was irregular and that 
the objeotions were not maintainable. ( Piggott 
and Walsh. 33.) Raja Dutt Prasad Singh 
«. Sbi Narain. 21 i Li. 810 = 

LR.ll, 199-71 1,0. 997 = 

1928 All. 609. 

-0. 11, R. 89— Right to apply—Vendee 

from debtor after sale. 

An application by a purchaser from the judg 
ment-debtor after execution sale oannot be 
entertained. 34 All. 186 ; 40 Bom. 357, Rel. 

( Rafique and Walsh, JJ.) Mahabib Prasad 
Pandb v. Ganga Dbhal rai. 

12 All. 7-92 I 0. 831 = 17 A.L J. 876. 

-0. 21, R. id—Right to apply—Person 

expecting to get title— B. 310-A. (1889.) 

A party having no title to property and not 
in possession but expecting to gain poasesaion 
in a pending litigation is not entitled to aet 
aside sale. (Sharfuidin and Roe, 33.) Nand 
Kishobb Jha v . Pabaoo Mian. 

89 All. 700-11 1.0. 889 = 

18 A.L. J. 671. 

-0. 21, R. 89— Right to apply—Attach¬ 
ing creditor. 

A decree-holder who attaches a property 
before the sale takes plaoe is not entitled to get 
the eale set aside nnder R. 89. ( Chamier , J.) 
FAKBAN V. RAJAB ALIKHAN. 

98 1.0. 918-13 A.L J. 101. 
-0. 91, R, 89— Right to apply—Mort- 


0. P. 00D1 (Y of 1908). 0. 91, R. 89-Rtgbt 
to apply. 

A prior mortgagee of a property sold in 
auotion has an interest in the property and is 
entitled under 0. 91. R. 69, to have the 
Bale set aside. (Knox, J.) KASHMIRO ElBI 
v. HATIM ALI KHAN. 3 7 1.0. 831“ 

18 A.L J. 273. 

-0. 21, R. 89-Right to apply— Trans¬ 
fer by judgmsnt-dsbior after auction sale 
Rights of j\\dgment-debtor and his transferee to 
apply. 

A judgment-debtor, or his transferee after an 
auotion sale held in exeoution of a deoree 
againet the judgment-debtor oannot apply to 
have the auotion sale set aside under O. 21, 
R, 89. (Tudball and Chamier, JJ.) Isbab 
Das v. asaf ali Khan. 81 All 186 = 

18 l.C. 184-9 A.L.J.il9. 

/ 

-0. 21, R. 89—Right to apply—Mort¬ 
gagor—Interest in the property. 

A mortgagor of the property sold is a person 
who has an interest sufficient to enable him ta 
make an application under R. 89, 0. 21, 

C. P. C. But when the mortgagee oanses the 
eale, he oannot apply nnder R. 89 of O. 21, as 
be oauses the property to be scld either free 
from mortgage or subjeot to his mortgage. 
And in either oase he has no interest in the 
property sold. ( Johnstone , C.J. and Banerjee. J.) 
Muhammad ahmadulla Khan v. ahmbd 
Said Khan. 83 All. 181 = 10 1.0 861 = 

8 A L J. 866. 

-0. 21. R. 89— Right to apply—Judg¬ 
ment-debtor after transfer of hit interest on 
Court sale. 

The right to have sale set aside under 0. 21, 
R. 89 continues in the judgment debtor even 
after his transferring his interest in the properly 
to another after Court sale, as he is regarded 
by law as the person who owns the property. 
34 All. 186 ; 38 Mad 775, Foil. (Batchelor and 
Shah, JJ.) PANDUBANG LAXUAN UPHADE V. 
GOVINDA DADA UPHADE. 10 Bom. 857 = 

37 1.0. 211 = 18 Bom. L.R. 671. 

— 0. 21, R. 89— Right to apply—Sale 
in execution of decree—Judgment-debtor private¬ 
ly selling the property so sold to a third person 
before confirmation—Right of such purchaser to 
apply. 

Where a judgment-debtor, after the sale in 
exeoution of hie immoveable property but before 
the confirmation of the sale, sold such property 
to a third person, and suoh subsequent 
purchaser applied to have the Court-sale set 
aside under 0. 21, R. 89, 0. P, 0. Held, that 
he was not entitled to make the said applica¬ 
tion. The interest, if any, whioh he held in 
the property was not by virtue of a till* 
acquired by him before the exeoution sale. His 
interest, if any, was by virtue of a title aoquired 
after suoh sale and consequently he was pre¬ 
cluded by the very terms of the rule from 
applying under O. 21, R. 89 of the Civil 


#»#m. 
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€. P. CODE (Y of 1908), 0 21, R 89-Right 
to apply. 

Procedure Code. 24 M. L. J. 205 ; 34 All. 186 ; 
4 P. L. J. 340; 40 Bom. 557, Rel. ( Sanderson, 
O.J. and Chotener, J) Saradakripa Lal v. 
Harbndra Lal Das. 28 O.W.N, 149 = 

68 1.0. 289 = 49 C. 484 = 1922 Oal. 271. 

-0. 21, R. 89— Right to apply— Under¬ 
tenure- holder . 

Where the provisions of the Eastern Bengal 
and Assam Tenanoy Amendment Aot apply, a 
permanent under-tenure-holder has a locus 
standi to apply under O. 21, R. 89 to eot aside 
the sale ol a taluk in ezeoution of rent decree. 
32 Cal. 107 and 11 C W.N. 742, Rel. (N.R. 
Chatterjee and Newbould, JJ.) 8ARAT 
Chandra Das u. Moti Lal Chukker- 
BDTTY. 52 1.0. 237 = 23 C.W.N. 697. 

--O. 21, R. 89— Right to apply—Trans¬ 
feree of immoveable property under attachment, 

A transferee from the judgment-debtor of im¬ 
moveable property attaohed in execution of a 
deoree for money, is the ownor of the property 
and oan apply under R. 89 of O. 21, for cancel¬ 
lation of the 6ale in ezeoution 8 64, 0. P. 
•Code does not invalidate, for all purposes, a 
transfer of property by the jadgment-d9btor 
after its attachment in ezeoution of a deoree 
against him. 14 M.I.A. 543; 29 Cal. 154, Ref. 
( Mookerjeo and Cuming, JJ.) OOSTA Behari 
p, Sankar Nath Mukerjee. 

26 0.L J. 127 = 36 1.0. 910. 

-O. 21, R. 89— Right to apply—Mart 

gage of occupancy holding. 

The mortgagee of non-transferable occupanoy 
holding which was brought to sale in execu¬ 
tion of a rent-deoree and purobased by the 
landlord decree-holder, sought to deposit in 
Court the deoretal amount under O. 21, R 89, 
O.P.G. Held, that the mortgagee had not 
interest under the rule in question and conse¬ 
quently his deposit oould not be accepted by 
the Court. 13 I.C. 487, Foil. (Stephen and 
Mullick, JJ.) Denonath Dey Sarkar v. 

KALI KUMAR ROY. 29 1.0. 916. 

-0. 21, R. 89 —Right to apply—Non- 

transferable occupancy holding—Sale of. 

A purohaser of an oooupanoy holding not 
'transferable without the oonseut of the land¬ 
lord, oannot seek to set aside a sale in ezeoution 
of a deoree for arrears of rent, where the 
purohaser under the rent deoree is the landlord 
himself. A landlord oau terminate the 
purchaser’s interest at aDy time and hie right 
to do eo is independent of an ezeoution sale 
when the Eastern Bengal and Assam Tenanoy 
Aot is applicable. (Chatterjee and Greaves, JJ.) 
Abdul Rahman sarkar v. Pramoo Behari 
DUTT. 22 O.L.J. 108 = 28 1 0. 182 = 

20 O.W.N. 40. 

— 1 - O. 21, R. 89— Right to apply — Differ - 

-ones between old Code and new. 

A person owning the property or holding an 
interest therein, on th9 date of the application 
«oah only apply under R. 89, So a person 


0. P. GODE (Y of 1908), 0. 21, R. 8?-Rlght 
to apply, 

divesting himself of the property after the sale 
but before its confirmation oannot apply now 
under the new Code though he oould, under 
B. 310-A of C.P.C., (1882). (Imam and 

Chapman, JJ.) Rajani Binod Chakravarti 
v. all India Banking and Insurance Co., 
Ltd. 17 C.W.N. 1207 = 22 I 0. 192 = 

18 Or. L J. 48 = 41 Oal. 308. 

— — 0. 21, Rr. 89 and 90— Right to 
apply—Application to set aside sale under 
R. 90. 

No application for setting aside a sale under 
0. 21, R. 89, oan be proseouted until a prior 
application filed under O. 21, R. 90 has been 
withdrawn : but there is no provision in the 
Code for the converse case. (Chitty and N. R. 
Chatterjee , JJ.) Basiruddin v. Faimulla. 

11 1.0. 198 = 17 O.W.N. 476. 

-0. 21, R. 89— Right to apply — Person 

not affected bp sale, 

A person whoee title oannot be affected by 
the 6ale sought to be set aside, oannot make a 
deposit under O. 21, R. 89. (Mookerjee and 
Caspersz, JJ.) DULHIN MOTHURA Koeb v. 
Bawnidher Bingh. 18 G.L.J 83 = 

101.0. 880 = 16 O.W.N. 904. 

-0. 21, R. 89— Right to apply—Pur¬ 
chaser after auetion . 

A third party purohasing the property after 
the date of the auction sale is debarred by 
O. 21, R. 89 from making an application to 
have the auction sale Bet aside. (Harrison, J.) 
Sham Lal op Delhi v. Hari Shanker. 

1922 Lah. 302. 

->0. 21, R, 89— Right to apply —Mort¬ 
gagee. 

A mortgagee of immoveable property oan pay 
the amount of deoree and oosts to get the pro¬ 
perty released from attachment even after it is 
sold to the highest bidder and even if the 
mortgage has been effected after attach¬ 
ment. (Kensington, J.) THAKUR SINGH v. 
Gurdit Bingh. 12 1.0. 783 = 

178 P.W.R, 1911. 

■■"0. 21, R. 89— Right to apply—Person 
in whose favour there is an agreement to sell. 

A person in whose favour there is merely au 
agreement to sell, the property sold iu Court 
auction oannot apply to set aside the sale 
under O. 21, R. 89. C. P. C. Nor could a 
person who has purchased the property pending 
the attachment apply to set aside the sale. 

(Odgers , J.) ARUMALLA CHINA 8UBBA 

REDDI V. VASIBEDDI JAYARAMAYYA. 

17 L.W. 680. 1928 Mad. 689. 

0* 21, R. 89— Right to apply — Prior 
application to pay decree amount—Dismissal— 
Effect of — Not res judicata. 

Where a person olaiming as legatee under a 
will applied to pay the deoree amount to pre¬ 
vent a sale but the application was dismissed, 
it does not bar an application under O. 21, 
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0. P. CODE (V of 1908), 0. 21, R. 89-Rlght 
to apply. 

R. 89, 0. P. Code, to set aside the sale on depo¬ 
siting the deoree amount. The effect of the 
previous dismissal was merely to deoide that 
the applioant had no right to raise the attach¬ 
ment on payment of the deoree amount. 
{Spencer and Venhatasubba Rao, JJ.) Dha- 
NAMMAL V. VEBBARAGHAVALU NAIDU . 

44 M L.J 825 = (1928) M.W.N. 162 = 
32 H.L.T. (H. 0.) 178 = 18 L.W. 296 = 
72 I.C. 888 = 1928 Mad. 487 (2). 

-0. 21, R. SI—Right to apply—Sale in 

execution—Subsequent transfer by judgment- 
debtor—Right to apply to set aside sale. 

Where the judgment-debtor’s property has 
been sold in'-Oourt auction and he subsequently 
sells the property to another, the right to 
apply to have the sale set aside lies with him 
and not with his vendee. 38 M. 775, Over 
ruled. (Wallis, 0. J., Oldfield and Kumara- 
samy Sastry, JJ.) 8UNDABAM v. Mamba 
Mavather. 44 Mad. 884 = 40 M L J. 497 = 

18 L.W. 498 = 29 M.L.T. 269 = 
63 I.G. 937 = (1921) M.W.N. 272 (F.B.). 

- 0. 21, R. 89— Right to apply—-Mort¬ 
gagee after execution sale. 

A person who acquires a mortgage from the 
judgment-debtor of the properties sold in an 
execution sale subsequent to the Court-sale ie 
not a person entitled to apply to set aside the 
sale under 0. 21, R. 89. (Wallis, C. J., Ayling 
and Coutts Trotter, JJ.) Gopala Krishna 
NAICKER V. VlSVANATHA AIYAR. 

39 M.L.J. 84=12 L.W. 165 = 
88 1.0. 886 = 28 M.L.T. 162 (F.B.). 

-0. 21, R. 89—Right to apply- Private 

purchaser before confirmation—Right of pur¬ 
chasers and judgment-debtors. 

A purohaser, at a private sale from a judg¬ 
ment-debtor after Court’s auction but before 
its confirmation, is entitled to apply to set 
aside the sale under O. 21. R. 89, O.P.C., but 
the judgment-debtor who has parted with his 
rights cannot apply. The words " owning the 
property” in 0. 21, R. 89, C.P.C., mean owning 
on the date of the application and not owning 
on the date of the Court auotion-sale. 9 A.L.J. 
19, Not Foil.; 24 M.L.J 205; 88 Mad. 776, 
Foil. Per 8ptncer, J.— The right to apply de¬ 
pends upon whether the judgment-debtor has 
aotually sold hiB interest unconditionally on 
the sale being set asido and has thns divested 
himself of all further interest in the property 
or ha3 only agreed to sell it on that oondition. 
(Sadasitia Iyer and Spencer, JJ.) GANTa Sola 
Jaganathan v. Thatavarthi Rama 
Braman. 54 1.0. 753. 

-0. 21, R. 89— Right to apply—Mort¬ 
gagee of property. 

Where immoveable property is sold in 
exeoution of a deoree, the mortgagee of the 
property is entitled to apply under 0. 21, R. 89 
of the C.P.O. even though the property is sold 


0. P. CODE (V of 1908), 0. 21, R. 89—Right 
to apply. 

subjeot to the mortgage. The provisions of 
0. 21, R. 89 should receive a liberal oonstruo- 
tion. { Krishnan , J.) KANDASWAMI ASAB1 
V. SWARNAVELU 8TAPATHI. 

10 L.W. 556 = (1920) M.W.N. 181 = 
S3 I.C. 958 = 27 M.L.T. ISO. 

- 0. 21, Rr. 89 and 90— Right to apply 

—Purchaser of portion of properties before 
execution sale. * 

A purohaser, at a private sale from a judg¬ 
ment-debtor, of a portion only of certain 
properties, subsequently sold id exeoution 
of a deoree, is not entitled to apply to have 
the sale set aside on the ground that the 
amount of the deoree has been fully paid by 
himself and other purchasers of the rest of the 
property. ( 8eshagiri Ajyar. J ) KOPPAKA 
Chandrayya u. Robertson. 52 1.0. 641. 

-0. 21, R. 89— Right to apply—Judg¬ 
ment-debtor—Private sale of the properties— 
Sale-deed not registered—Right of judgment- 
debtors. 

A judgment-debtor whose property had been 
sold in Court auoticn. conveyed it by a private 
sale to a third person and then applied under 
0. 21, R. 89 of the C.P. Cede to set aside the 
6ale. On the date of the application the sale 
deed had not been registered though the time 
for its registration, bad not expired. Subsequent 
to the application the judgment-debtor exeouted 
another oonveyanoe of the property to the same 
third person and got it registered. Held, that 
notwithstanding the exeoution of tbe prior 
oonveyanoe the judgment debtor oontinued to 
be the owner of the properties so as to entitle 
him to apply under 0. 21, R. 89 of C.P. Code. 
The execution of a subsequent registered con¬ 
veyance would not deprive the judgmeDt-debtor 
of a relief to whioh be wp.9 entitled on the date 
of tbe application. 38 Mad. 375 and 35 All 186 
Dist. ; 29 Mad. 336 aDd 40 Mad. 1134, Rel. 
(Seshagiri Aiyar and Phillips, JJ.) Sethu- 
RAMASWAMI NAYANT VaRD V. 8YED MlB 
Hussain 8AHIN. 42 Mad. 508 = 

26 M.L.T. 182 = 
9 L.W. 347 = 49 I.C. 806 = 
(1919) M.W.N. 407. 

-0. 21. R. 89 — Right to apply—Judg¬ 
ment-debtor divesting himself of 1ns interest — 
Cannot apply under 0. 21, R. 89. 

The natural meaning of the words in 0. 21 
R. 69 “ any person either owniDgeuoh property 
or holdiirg an interest therein, etc,, ” is “ any 
person owning suoh property or holding an 
interest on the date of making the application". 
Thus a judgment-debtor who has divested 
himself of the interest in the property sold by 
the Court, after suoh sale but before the 
ooofirmation of it has no right to apply to have 
tbe sale set aside. 8adasiva Aiyar, J.—A person 
who has purobased privately from the judg¬ 
ment-debtor has a right to make a separate 
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<3. P. CODE (T of 1908), 0. 21, R. 89-Right 
to apply. 

application for setting aeide the execution Bale. 

( 8adasiva Aiyar and Spencer, JJ.) ADAPPA 
BUBBABAYADU V. TlPPATHILALAKSHMI 
NABA6AMMA. 

18 M.L.T. 98 = (1911) M.W.N. 147 = 

1 L.W, 89= 22 1.0. 193 = 88 M. 775. 

-0. 21, R. 89— Right to apply— Pur¬ 
chaser from judgment-debtor after sale—Pay¬ 
ment—Form of—Second Appeal —Beowion. 

The expression ' by virtue of a title acquired 
before the sale ’ in O. 21, R. 89, docs not 
qualify the phrase ’ any person owning such 
property’ in the same rule. A purchaser from 
the judgment-debtors after the auction sale oan 
apply under O. 21, R. 89, C.P.C. To maintain 
an application under the rule, payment to the 
deoree-holder need not be in oash but it is 
enough if the decree is satisfied fully. ( Benson 
and Sundara Aiyar, JJ.) ANANTA LAKSHMI 
AMMAL V. KUNVANCHAN KARATH 8AN- 

KABAN NAIR. 13 M.L T. 123 = 

24 M.L.J. 208 = 18 1 0. 579 = 
(1913) M.W.N. 101. 

-0. 21, R. 89— Right to apply — Usu¬ 
fructuary mortgagee. 

It is competent to a mortgagee with posses¬ 
sion to apply to set aside the sale of the property 
under O. 21, R. 89, 21 O C. 400, D b^. 35 Bom. 
288, Foil. (Kanhaiya Lai, A.J.C.) JAGMOHAN 
SINGH V. BaOHCHA. 9 O L J. 80 = 

25 0 G. 78 = 68 I.C. 929 = 1932 Oudh 146. 

-O. 31, Rp. 89 and 90— Right to apply 

—Applications under 0. 21. R. 90— Dismissal. 

A judgment-debtor whose application under 
O. 21, R. 90 is dismissed for default, is not 
thereby disqualified from subsequently apply¬ 
ing under O. 21, R. 89 [Lindsay, J C.l MURLI 
DhAr v. Baldeo Singh. 43 I 0. 310 = 

20 O.G. 339. 

-0. 21, R. 89— Right to apply—Judg¬ 
ment-debtor. 

Neither judgment-debtor who has sold the 
property after the date of Court-sale nor his 
purchaser oan apply to have it set aside. 
[Evans, A J.O.) Debi Prasad v. Muhammad 
Unis Ababi. 9 1.0. 749 = 14 0 0. 33- 

-0. 21, R. 89— Right to apply — Mort¬ 
gagee a part owner. 

A mortgagee who has purchased equity of re¬ 
demption in one portion of the mortgaged pro¬ 
perty, can apply under R. 89, to set aside the 
sale held under his own decree [Mullick and 
Macpherson, JJ.) audad Adi v Abdul 
Hamid. 2 Pat. 718=7* I.C. 102= 

1923 P. 490. 

-0. 21, R. 89 —Right to apply—Judg¬ 
ment-debtor—Parting with his interest—Duty 
of Court to set aside safe— C. P. Code, 8. 115. 

The faot that a judgment-debtor has parted 
with his interest to a third party in the property 


G. P. CODE (Y of 1908), 0. 21 t R. 19-Setting 
aside sale. 

attaobed and sold in exeoutiou of a decree is no 
bar to his making an application under O. 21, 
R. 89 of the 0. P. Code to have the sale set aside. 
A purchaser by means of a private deed of the 
property of a judgment-debtor attaohed and 
sold in execution of a deoree has no focus 
standi to make an application under O. 21, 

R. 89. When a Court does not aooept the deposit 
from the judgment-debtor to set aside the sale 
its action amounts to refusal to exeroise juris¬ 
diction and the High Court oau interfere under 

S. 115, C. P. Code. [Mullick and Jteala 
Prasad, JJ.) LACHMI NabaIN AGABVTALA p. 

Kali Prosonno Bhattaohabji. 

92 I.C. 344. 

- 0. 21, R. 89 — Right to apply—Judg' 

ment-dcbtor-Subiequent private sale. 

A judgment-debtor who, subsequent to the 
execution sale has sold his property privately, 
may apply to have the auotion sale set aside 
under 0.|21. R. 89, of the C.P. Code. 34 All. 186 
and 38 Mad, 776, Not Foil.; 25 Bom. 631 and 
40 Bom. 557, Foil. ( Mullick and Jwala Prasad 
JJ.) Mussamat Dhanwati Kurb V. 8HEO 
SANKAB LAL, 4 P. L.J. 340 = 

51 I.G. 873 = (1921) Pat. 364. 

- -0. 21, R. 89 — Right to apply—Second 

mortgagee—Failure of second mortgagee to pay¬ 
ment to Court under O. 21, R. 89— Effect. 

A second mortgagee under a mortgage execut¬ 
ed after the deoree for sale on the first mortgage 
who fails to pay the amonntof the decree under 
the first mortgage under O. 21, R. 89 and to 
save his seourity as representative of the mort¬ 
gagor is precluded from having any remedy 
against the land. [Pratt, J.C. and Crouch, 
AiJ.O.) KANAYABAM v. Tirith BINGH. 

31 10. 37 = 9 S.L.R. 86. 

Setting aside sale. 

- 0 . 21, R. 89 —Setting aside sale — Mort¬ 
gage decree—Subsequent rent decree—Sale 
under—Application under O, 21, R. 89—Suit 
by mortgagee against mortgagor. 

The plfl. had' obtained a mortgage deoree 
against deft, and the mortgaged tenure was 
sold subsequently for arrears of rent. The plff. 
applied under O. 21, R. 89 to have the sale set 
aside whioh wae accordingly done. In a suit 
by plff. against deft, for reooverv of money 
deposited, held that the plaintiff would be 
entitled to have the sale set aside. 29 Gal. 1. 
Ref. on (Mookerjee and Carnduff, JJ.) JAG 
NABAIN BINGH V. BADRI DAS. 

18 1.0. 1*4 = 16 C.L.J. 188. 

;-0. 21, R. 89 —8ett : ng aside sale — 
Deposit of money—Formal application — Neces¬ 
sity for. 

Whsre the money required to set aside an 
execution sale had been paid into Oonrt within 
30 days but no formal application to set aside 
the sale was presented within the time 
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■0. P. CODE (Y of 1008), 0. SI, R. 89—Strict I 
Construction. 

prescribed the Court oannot set aside the sale. 

A mere judgment sohedule whioh does not 
oontain a prayer to set aside the sale oannot be 
treated as suoh an applioation. 14 M-, L. T. 
534; 19 M. h. J. 192. iKrishnan. J) RAYAPA- 
THY VBNKATASUBBA RAO V. NARAYANA RAO 

(1922) M.W.N. 171 = 18 L.W.IBO = 06 1.0. 41 = 

1922 Mad. 83. 

Sftriot Construction. 

-0. 21, R. 89— Slrict construction. 

R. 89 ought to be striotly observed before 
the sale oan be set aside. Whether it has been 
so done is to be decided by the Court and the 
High Court oannot revise the order even though 
it is erroneous. The word " Court ” in 0. 21, 
R. 89 means Civil Court. (Richards, 0. J. and 
Banerjee, J.) Fazul Rab v. Mauzar Ahmed, 
40 111. 426 = 49 1.0. 773 = 16 A.L.J, 483. 

-0. 21, R. 89—Sfricf construction 

Payment or deposit in full must be made. 

R. 89 is a oanoeanon allowed to judgment- 
debtors and the judgment-debtor must striotly 
oomply with it. An undertaking to pay a 
oertain amount is not a payment. Hence a 
part payment coupled with aD undertaking to 
pay the balanoe, oannot be considered as 
payment or deposit in full within R. 86. 
(Uaeltod, O.J. and Shah, J,) Manah Kuva- 
RJI v. AQtMiTA 28 Bore. L.R. 847 = 

46 Bom. 171=68 1.0. 39 = 1922 Bom' 193. 

-0, 21, R. 89— Strict construction — 

Old Code. 

8. 310-A confers a apeoial right on the judg¬ 
ment-debtor and he must oomply striotly with 
its terms before he avails himself of the benefit 
of that seotion. tAbdur Rahim and Ayling, 
JJ.) KaLINGA Hrbbara V. Nabasima, 

(1911) 1 M.W.N. 148 = 9 M L.T. 2B9 = 
9 1.0. 997 = 21 M.L.J. 681. 

-0. 21, R. 90. 

APPEAL. 

Defective attachment. 
Description of property. 

Dismissal for Default. 

Duty of Court. 

Execution bale. 

Form of application. 

Fraud. 

Limitation. 

Material Irregularity. 

Minor. 

Notice. 

Nullity. 

Parties. 

publication of sale, 

Rent sale. 

Bight to apply, 

8COPB op. 

Substantial injury. 

UNDER-VALUATION. 

Waiver of objections. 


0. P. CODI (Y of 1908), 0. 21. R. 90- 
JLpptal. 

Appeal. 

- 0. 21, R. 90— Appeal—Execution sale 

— Order refusing to sal aside. 

An order of the High Court refusing to set 
aside an execution sale is a final order and is 
appealable to Privy Connoil. ( Lord Moulton .) 

Tekait Krishna Prasad Singh «. moti 
OHAND. 40 Cal. 688-40 IJL 140 = 

17 C.W N. 637 = (1918) M.W.N. 487 = 
11 A L,J. 617 = 19 Bom. L.R. 819 = 
IT 0 L.J. 978 = 14 M.L.T. 87 = 
19 1.0. 296 = 28 M.L J. 140. (P.O.). 

-0. 21, R. 90 andO. 43, R. 1 (j)— 

Appeal— Second appeal — Application to set 
aside sale for fraud— Dismissal of. 

The New Code has altered the law in an 
important aspect inasmuch as an application 
based on fraud in publishing or oonduoting a 
sale oomes within the purview of 0. 21, 8. 90, 
and not under 8. 47. There is no seoond ap¬ 
peal from an order passed on an applioation to 
set aside the exeoution sale on the ground of 
fraud. (Richards, 0. J.and Banerjee, J.) SHEO 
Prasad Singh v. Mossamat Pbema Kuar. 
40 All. 122 = 48 l.C. 522 = 18 l.L J, 920. 

-0. 21, R. 90, B. 2 and 0. 48, R. 1 (c) 

—Appeal— Dismissal for default—Refusal to 
set aside. 

An applioation to set aside a sale is a proceed¬ 
ing leading to an ad judication suoh as is referred 
to in 8. 2 and so it is a suit within O. 43, R. 1 
(o). There is an appeal from an order refusing 
to set aside a dismissal for default. (Teunon 
and Newbould, JJ.) Bhuban Behari Nag *. 
Dhirendra Nath. 

83 l.C. 981 = 20 O.W.N, 1203. 

- 0. 21. Rr. 90 and 92 — Appeal—Fraud 

—Old Code and New. 

The dismissal order in an applioation to eet 
aside an exeoution sale on the ground of fraud 
or material irregularity, was a deoree under 
the Old Code, and henoe an appeal lay if passed 
while the Old Code was in force. Under the 
New Code it is a mere order under O. 21, Rr. 90 
and 93. ( Mookerjee and Beachcrott. JJ.) LAL 

Bihar Mitra v. Nagendra Nath Chat- 
TERJEE. 16 l.C. 690 = 22 G.L.J. 2BB. 

- 0. 21, R. 90 — Appeal— Second appeal 

— Order tinder. 

Old Code allowed sale to be impeached 
upon the Rrouod of fraud under 8. 244, and 
a seoond appeal lay, but under New Code it 
is dono under O. 21, R. 90 ; and 8. 104 read 
with O. 49, Cl-(j) makes it olear that no seoond 
appeal lies in this rase. ( Camduff and Chap¬ 
man, JJ.) Benode Behari Bhadba v. 

BAM SARUP CHAMAB. 

16 l.C. 679 = 16 O.W.N. 1018. 

-0. II, Rr. 90 and 92— Appeal— Second 

appeal—Fraud—Application to set aside tale on 
ground of fraud. 
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C. P. CODE (Y of 1908), 0. 21, R. 90—Appeal. 

Unlike the Code of 1882 O. 21, R. 90 inoludes 
the case of fraud as well, and so B. 101 read 
with O. 13, 01. (j) provides only for a first 
appeal and not a second appeal. Under the Old 
Code an application to set aside a sale on the 
ground of fraud did not come under S. 311 and 
so was attracted to B. 211 (corresponding to 
8. 17) and therefore a second appeal was 
allowed. (Woodroffe and Carnduff, JJ.) BlSSO- 
NATH RM V , KAMAIiESHWARI PRASAD 

Bingh. 9 I'C- 139. 

-O. 21, R. 90—appeal—Order under. 

O. 13, R. 1 (11 expressly provides for an 
appeal against orders under O. 21, R. 90. 
ijwala Prasad and Foster , JJ.) Lachman 
Lal v. Padarath Singh. 

4 P.L T. 733 = 74 l C. 894 = 

1924 P. 846. 

-0. 21, R. 90 — Appeal — Failure to 

issue notice—Second appeal , if lies- 

Where an auotion sale is sought to be set 
aside on the ground that no notice was served 
as required by O. 21, R. 22, but the Court Sods 
no such notice was neoesaary, the order does not 
fall under 8. 17 and hence there is no second 
appeal. (Mullick and Bucknill, JJ.) MAHADEO 

Singh v. dhobi Singh. 

2 Pat. 910 = 4 Pat. L T. 721 = 1923 Pat. 283 = 

74 l.C. 838 = 1924 P. 111. 

-O. 21, R. 90— Avpeal — Second a-ppeal 

— Application to set aside the sale. 

A second appeal against an order passed on 
an application to set aside sale does not lie. 
(Mullick and Thornhill , JJ.) BHRIKRISHNA 
RAI V. RAMSARAN Rai. 

86 l.C. 646 = 1 P.L.T, 267. 

-O. 21, R. 90— Appeal—Second appeal 

—Not competent. 

An order dismissing an application to set 
aside a sale undec O. 21, R. 90 falls under 8. 47 
but is appealable as an order and is therefore 
not a deoree and no seoood appeal lies against 
it. 19 I.A. 166; 26 C. 639, Expl. ( McColl , J.C.) 
MAUNG BHWE MYAT V. MAUNG 8HWE BaN- 
(1916; 2 U.B.R. 139=39 l.C. 374 = 

11 Bup. L.T. 26. 

-O. 21, R. 90 and O. 48, R. 1— Appeal 

— Forum—Proper Court of appeal. 

An order dismissing an application for set¬ 
ting aeide a sale undec O. 21, R. 90, C.P.O. not 
being a deoree, an appeal against suob an order 
of the District Court lies to the Divisional 
Court, even it the value of the subjeot-matter 
is above Ra. 10,000. ( McColl , J.C.) MANDARI 

«. R, MlSSEB. (1916) 2 U.B.R. 189 = 

39 l.C. 372 = 11 Bar L.T. 8. 

Defective Attachment. 

-O. 21, R. 90 —Defective attachment— 

Omission to attach. 

The mere (act that there has been no attach¬ 
ment or that there is a defect in the attachment 


0. P. CODE (Y of 1908), O. 21, R. 90-Dei 
crlptlon of Property, 

does not render an execution sale a nullity. It 
is a mere irregularity. 61 1 0. 420 ; 18 M, 437 ; 
30 M, 255, Ref. (Hallifax, A.J.C.) 8HANKEB 
RAO t>. MAWK RAO. 

08 l.C. 813 = 1923 Nag. 18. 

-—O. 21, R. 90— Defective attachment— 

Material irregularity —Safe within 30 days of 
the proclamation—Effect of . * 

The failure to attaoh the property before 
sale although au irregularity under the O.P. 
Code does Dot render the sale null and void. 
18 0. 188 ; 34 C. 787 ; 21 A. 311, Ref. The 
objeot of the attachment is to bring the pro* 
perty under the oontrol of the Court with a 
view to preventing the judgment-debtor from 
alienating it and the requirement that the order 
of attaohment should be publioly proclaimed 
is merely one of the requirements of law for 
perfecting the attachment. The main object 
of the proclamation of the order is to give 
publioity to the faot that the sale of the parti¬ 
cular property attaohed is in contemplation and 
to warn all persons against taking a transfer of 
it from tbe judgment-debtor to the prejudioe 
of the rights of the deoree holder. It is difficult 
to see why the absence o' attachment whioh is 
primarily in the interests of the deoreeholder 
oan prejudioe the rights of the judgmeut-debtor 
who has due notioe of the sale. A Court has 
jurisdiction to eellproperty without attachment. 
Where property is sold within 30 days of the 
proclamation the irregularity does not render 
the sale void without proof of the substantial 
injury thereby to the judgment-debtor, 21 C. 
66 foil. ( Miller , O.J. and Mullick, J.) RAJA 
Wazir nakain Singh v- Bhikhari Ram. 

4 U.P.L.R.lP), 100:681 0 363 = 3 P.L.T. 768 = 
(1922) Pat. 321 = 2 P. 207 = 1923 P. 48. 

Description of Property. 

■ —O. 21, Rr. 90 and 08 — Description of 
Property-Misleading description-incumbrances . 

The patioulars of a sale, at a Court’s auction, 
mentioning subsequent mortgages but not stat¬ 
ing olearly that the property is to be sold sub¬ 
ject to them are misleading and the sale must 
be set aside. Court must be sorupulous in 
the extreme in the oonduot of oontraot sales 
and must not fall below the standard of honesty 
whioh it exacts from the parties. It should 
refuse to enforce against a purchaser misled by 
its duly accredited agents into an illusory of 
unoonsoionable bargain. (Mar/in, J.) GHINNa 

bai v. Dhuba Kuppa. 

80 1.0 884 = 21 Bom. L R. 281. 

- .0. 21, R. 90— Descript ion of property 

Material irregularity in publishing or con¬ 
ducting the sale—Judgment-debtor owning share 
in the house — Whole house sold. 

A sale In exeoution of a deoree oannot be set 
aside unless material irregularity in publishing 
or conducting the sale is established. Where a 
judgment-debtor owned} -the share in the house 
and the whole house was sold, it was held that 
it could not be assumed that the prioe realised 
was less than what oonld have been obtained if 
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0. P. GODB (V of 1906), 0. 91. Rr. 93, 66 and 
67—Description of Properly. 

the share was specified in the proclamation of 
the sale. I Sha h Dm, J.) NaI JaHAN BEG<M 
*. Girdhabi LAD, 222 PLR 1911 = 

12 I G. 672 = 269 P.W.R 1911. 

- 0. 21, Rr. 93, 66 and 67 — Description 

of •property— Execution sale —Irregular %:y in 
proclamation. 

The mere faot that oertain fields were it) a 
proclamation of sale by mistake iooludtd in the 
lands mentioned in the first of the four lots 
advertised for sale whereas they should have 
been entered in the second, is doc of itself suih 
an irregularity as to aflord pood f round for 
setting aside the s*le. (Sadviua Aiyar and 
Moore, JJ ) BWAMINATHa lYERP. BlVAOURU* 
NATHA CHETTIAR. 32 1.0. 990. 

-— 0. 21, R. 90— Description of prcperty 

— Wrong khasrft number, 

Kha&ra numbers are subordinate descriptions 
of a bolding for purposes of identification. 
When an entire bolding is sold in execution of 
a rent decree obtained in respeot of the bolding 
the giving of wrong numbers of the plot, will Dot 
vitiate the sale. iShar tuddin and Roe, JJ.) 
Rajendra Prasad Saha v. Gangan Koer. 

S P.L.W. 81 = 41 1.0. 262-2 P.L.J. 623. 

Dlimlaaal (op Default. 

-0. 21, R. 90— Dismissal lor default- 

Fresh application, if maintainable. 

Where an application to have a sale set aside 
was dismissed for default and the application 
(or restoration was rejected, it is doubtful whe¬ 
ther the applicant can successfully prefer a 
■second application for the same purpose. 
(Jenkins. 0 J. and Coze, J.) Paresh NATH 
MULLICK V HA HI PH A BAN DEY 

36 Gal. 622 = 10 I.G. 361-16 0 W.N. 878 = 

14 0 L.J. 800. 

-O. 21, R. 90 and O, 9, R. 9 —Dismissal 

lor default, 

O. 9. R. 9, applies to an order dismissing for 
default an application under O. 21, B. 90. 
(Lindsay, A.J.C.) Goori v. Hinga. 

69 1.0. 676-23 0.0. 819. 

Duly of Ooovt. 

-0. 21, R. B0—Diifp of Court, 

The duty of Conrt in oonneotion with Court 
sales is to be Botupulons and jnst and to 
guard against misrepresentations likely to 
deoeivn imooent purchasers. (Maung Kin. J.) 
HABIll ISPHANY V. N.A.P.K, CHETTY FIRM. 

9 Bup. L.T. 169-38 1 C. 1008 = 

8 L.B.R, 127. 

Rxeeutlsn Bale. 

-O. 11, R 80 —Bxsevtion tale—Auction 

eale held of time and date other than those 
proclaimed—Sale is voidable. 

An auotioa sale held at a time or date other 
. Ahan those proclaimed is not a nullity but is 

Vol. 11—81 


G. P. CODE (Y of 1908), 0. 21, R. 90-Eiecu- 
tiou 8&le. 

voidable on proif of material injury. ( John- 
a(o>:e, O.J , and Le- Ross gnil, J ) SAFDab 
ALI v. FAZ*L. 196 P L R. 1913 = 

80 1.0- 621 = 113 P.W.R 1913. 

-O 21. R. 90 —Ex*culion sa'e -Silling 

aside -Remedy by suit — Decree agamst mrmbtr 
of joint Hindu tom ly -bale of his share of the 
properly in execution. 

Where in execution of a deoree obtained 
against some members of a jmit Hindu family 
property of the family ih s> Id it is open to any 
o>her member of the lamily having an interest 
m tbe properly and not being bcund by the 
decree, to institute a suit to set aside tbe sale 
and reoover possession of tbe prop, riy without 
apply iDg to set aside tbe sale under O. ‘21, R. 'JO 
of tbe O. P. Coie. Das and K^lwant 
Sahay, JJ.) MEDNI PRASAD SINGH v. NAND 

kebbwar Prasad Singh. 2 P. 386 = 

1923 P. 461. 

-O 21. R. 90—Execution tale—Appli¬ 
cation to set aside —Deposit of decree amount — 
Deposit subject lo conailion subsequently with¬ 
drawn—Effect. 

On the 22od Deoember 1920 a sale of a certain 
property took plaoe in execution of a oertain 
deoree obtained by tbe opposite party ae against 
the petitioners. On the 21st January 1921 the 
petitioners applied for setting aside tb9 sale 
under tbe provisions of O. XXI, R. 90. Civil 
Procedure Code. On tbe 23rd January 1921 tbe 
parties entered idLo a compromise, the terms 
of the oompromiee beiDg that if the judgment- 
debtor paid the sum ol Rs. 2,696 to the deoree- 
holdeis on or before the 23rd September 1921 
the eale would be set aside, but that if tbe sum 
of Rs. 2,695 was not paid to the deoree-bolders 
within tbe time allowed, the application for 
setting aside the Bale would stand dit-missed and 
tbe sale would be confirmed. Ou tbe 19th Sep¬ 
tember 1921 the petitioners deposited the sum 
of Rs. 2,695 in Court and invited the Court to set 
aside the Bale. Tbe petitioners also applied to 
the Conrt that tbe money should not be paid 
to tbe deoree-bolders until the deoieion of a 
regular euit which the judgment-debtors were 
about to institute against the deoree-bolders. 
It appears that each a suit was in faot institu¬ 
ted on the 24tb September 1921. O') the 23rd 
September )9 j 1 tbe decree-holders filed a peti¬ 
tion prayiDg that tbe sale should not be set 
aside as tbe deposit made by tbe judgment- 
debtors was a ooDditional deposit which had in 
efleot prevented them withdrawing ihe money 
from Court. Held ihe deposit was a conditional 
one. It is one tbiDg to make that deposit eub- 
jeot to one ooDdition J it is another to make 
the deposit and tc apply to tbe Court that the 
party entitled to withdraw ihe money from 
Court should not withdraw it until a particular 
decision is reaobed in a particular oase. 
The judgment debtors tbrongh their leaders 
intimated to the Court that they wonld not 
object to the money beiDg withdrawn by the 
decree-holders, and, as a matter of faot, they 
took up that position before the deoree-holders 
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C. P. CODE (Y of 1908), 0. 21. R. 90-Execu¬ 
tion Sale. 

made any application for withdrawal of the 
money from Court. Consequently the deposit 
was valid. (Das and Maepherson, JJ.) SHAM 

8undar Singh v Mushaheb Lad. 

2 P. 534 = 72 I 0. 907 = 1923 P 418. 

-0. 21, R. 90 —Execution sale—Absence 

of attachment—Sale not a nullity—Application 
to set aside. 

An exeoution sale held without attaohment 
of the property or with a defective attachment 
does not render the sale void but materially 
irregular. An application to set aside the sale 
on that ground is governed by 8. 47. C. P. Code 
»Dd not under O. 91, R. 90. ( Lentaigne, J.) 

Ma pwao. Mahomed Tambi. 

1 R. 833 = 77 1.0. 308 = 
1921 Rang, 124. 

Form of Application. 

-0 21, R. 90— Form of application — 

Separate applications for setting aside execution 
sale, whether can be consolidated. 

Separate applications by different judgment- 
debtors, for setting aside an exeoution sale, 
can be consolidated and tried together. Where 
separate applications are made by different 
judgment-debtors and some are barred, they 
may be treated as applications to be made 
parties to proceedings theD before the Court ; 
and the sale as a whole may be set aside. 

(Mookerjee and Carnduff, JJ.) Rudbananda 
Thakub V. Pbithi Chand. 

14 C.L.J. 840 = 11 I.C 438 = 10 C.W.N. 704. 

—--O. 21, R. 90— Form of application— 

Array of parties in preamble of application 
under. 

It is not absolutely neoeeeary to set out in 
the preamble of the application under O. 91, 
R. 90 any formal array of parties and snob an 
application should not be thrown out on that 
ground. ( Kendall, A. J. C.) GHAZANFAB 
Husain t>. rambatan. 29 I. 0. 907-» 

17 0.0. 806. 

Fraud. 

.— 0. 21, R. 90— Fraud —Su«< to set aside 

sale—Fraud not specifically alleged—8uit, if 
maintainable. 

Where the plff. a purchaser in exeoution of 
a decree, sued to set aside the exeoution sale 
on the ground that he was misled by the sale 
proclamation which did not show any enonm* 
branoe on the property and that subsequent to 
the purchase it was discovered that the enoum- 
branoes on the property exceeded its value. 
Bold, per (Walsh and Lindsay, JJ. contra .) 
that as there was no provision in the Code to 
bar the suit it was maintainable on the princi¬ 
ples, of justice, equity and good oouBoienoe 
although fraud was not specifically alleged iu 
the plaint, an inference of fraud having been 
suggested by the allegations therein. (Walsh 
and Lindsay, JJ.) Gajadab Pbasad v. Md. 
abdul Majid. 

63 I.G. 428 = 19 A.L.J. 880. 


I 0. P. CODE (Y of 1908), 0. 31, R. 90-Fraud. 

- 0. 21, R. 90 — Fraud —Bona fide pur- 

chaser without notice — Plea of—When a bar to 
application. 

The Code does not exclude specifically an 
application to set aside the sale but the pur¬ 
chaser is a bona fide purohaaer without notioe 
of the irregularity or the fraud. A purchaser 
in execution is always an adventurer and must 
know bis risk as it ia possible that there may 
be fraud or irregularity whioh may reader the 
sale a nullity ( Mookerjee and Rankin . JJ.) 

Bireswar Ghosh v. Panchcouri Ghosh. 

37 C.L.J. 148 = 27 C.W.N. 587 = 
74 1 C. 979 = 1923 Cal. 538. 

—- 0. 21, R. 90 — Fraud—Execution alter 

discharge of decree. 

The question of the decree-holder’s Iraud in 
not certifying the payment and holding a sale 
after satisfaction does not fall under 0. 21, 
R. 90 but UDder 8. 47, C. P. C. (Coxe and 
Teunon. JJ.) ALKE8HI Dasi p. Biraj MOHINI 
Dasi. 10 1.0. 029. 

- O. 21. R. 90 — Fraud—Execution sale 

— Effect of ex-parte decree being stt aside after 
the sale. 

The word “ fraud” used in oouneotion with 
execution-sales does not inolude any fraud in 
the loose sense but is restricted to those aotions 
whioh are dishonest and morally wrong. The 
purchaser at an exeoution sale of an ex ports 
acquires a good title and the subsequent setting 
aside of the ex parte deoree on the ground of 
want of servioe, does not disturb his position. 
(Jenkins, O.J. and Coxe, J.) Daskbh Nath 
Mulliok v. Habi Chaban Dey. 

38 Cal. 029 = 19 C.W.N. 878 = 
10 1.0. 861 = 14 C.L.J. 800. 

-0 21, Rr. 90 and 92— Fraud—Execu¬ 
tion sale—Remedy by suit or by application. 

Objections to an exeoution sale on the ground 
of fraud can only be made under O. 31, R. 90 
of the C. P. Code prior to the confirmation of 
the sale. Fraud should be specially set out with 
all the necessary details. Where a sale is con¬ 
firmed, it oould not be attaoked except by a 
regular suit. ( Broadway, J.) BASHI RAM v. 

Hassan Mahomed. 81 i.o. 447. 

0. 21, Rr. 90 and 92— Fraud or 

material irregularity—Suit to set aside sale. 

After an exeoution sale has been confirmed 
under R. 93, no suit lies to set it aside on the 
ground of fraud or material irregularity. 

38 Mad. 1076. Cr.ns. and Diet. (Abdur Rahim 
and Qdgevs, JJ.) KalinadHACHOTTA 

Marta appayya Sastbi. 44 Mad 891 = 

40 MX.). 95=18 L.W. 16 = 
(1921) M.W.N. 9 = 02 I.C. 208 = 

29 M L.T. 108. 

; 0- 21, R. 90 — Fraud—Minor treated 
as major—Setting aside — Limitation, 

O. 21, R. 90, 0. P. C., does no6 apply to the 
oase of a minor seeking to deolare sale void 
owing to the faot that owing to oo)lu6ion 
between the deoree-holder and the auotion- 
purohaser and their fraud, the minor was 
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0. P CODE (Y of 1908), 0. 21, R. 90—Fraud. 

treated as a major without any guardian 
ad litem and his properties wero sold for a 
gross under-value. A suit ie maintainable by 
minor within 0 years of his majoritv. IWalHs 
and Sadasiua Aiyar, JJ.) PASUMARTI 
Payidanna v. Ganti Lakshminarasamma. 

38 Mad. 1076 = 29 I.C. 314 = 28 M.L J. 929. 

-0.21, R 90— Fraud — Limitation Act, 

8. 18, Arts 1H and 166. 

O. 21. R. 90 unlike 8. 311 of the O.P. Code 
includes applications to set aside sales ou the 
ground of fraud, A suit to deolare an auotion- 
purohaser as not binding upon the estate fully 
represented by one of several administrators 
will not lie but the sale might be set aside 
within 30 days under Art. 166 of the Limita¬ 
tion Aot. Case law Discussed. 10 All. 166 
(P.0.) ; 29 All. 339 (P.C.); 25 Bom. 337 
(P.c.) ; Ref. to. (Sadasiva Aiyar and Napier, 
jj.) Gbaob Rosamand Rhodeo V Padma- 

NABHA OHETTIAB. 1 L.W. 1033 s 

26 I.C 369= (1914) M.W.N. 921 = 

17 M.L.T. 18. 

-0. 21, R. 90— Fraud—Collusive bid. 

The oonduot of a deoree-holder who evades a 
condition imposed and oolludes with strangers 
to bid with him in purchasing the property for 
muoh less than the decretal sum amounts 
clearly to fraud. 5 O.W.N. 265, Poll. The 
mere faot that the decree-holder agrees to bid 
for the property for the amouut of the deoree 
and purchases it for a sum muoh less than the 
amount, is sufficient to show that his fraud 
-has led to substantial loss. Snob a sale should 
be set aside. ( IAndsay , JC. and Raflque, 

. A. 7.0.) RAJ KUAB V. CHUNNOO LAL. 

IB I.C. 888 = 16 0.0, 88. 

——0. 21, ft. 90— Fraudr-Execution sale 
—Qeiting aside—Auction-purohaser not party 
to fraud*Limitation—Extension of time. 

It is open to a Court to set aside an execu¬ 
tion eale on the ground of fraud even though it 
is not proved that the auotion-pnrohaser w*s a 
party to the fraud. 18 1,0. 715, Foil.; 24 
W E. 260, Diet. Whepe a judgm.ant-d.ebtor 
applying to set aside a sale proved fraud in the 
opnduot of the sale aod also the faot that he 
- had been kept out of knowledge of the sale. 
Held, that 8. IB of the Limitation Aot applied 
to his case and the onus wap on the p^her side 
to show that the application wap barred a9 
having been filed more than 30 days after he 
bad knowledge of the sale. The onus is on, the 
party guilty of fraud to show that its effeot had 
been removed. 17 B. 341, Rel 1 O.W.N. 67 ; 
2 Pat. Ij.T. 401 ; 20 M. 10 ; 38 M. 1076, Ref. 
(Ross. J.) Mahabib Ram v. Ram Bahadub 
Dubey. 4 P LT. 306 = 72 I G. 62B = 

1923 P. 439. 

-0. 21, R. 90— Fraud-Mis-statement by 

a decree holder in the sole proclamation of the 
value of the property—May amount to proved — 
Onus of proof—Finding of fact. 

A. wilful mis statement by a depree-holder in 
the sale proclamation of the value of fthe 


0. P. CODE (Y of 1908), 0. 21, R. 90-Fraud. 

property may be sufficient evidenoe in particular 
oases to justify au inLreuce ol fraud. Where 
oertain facts are fouud and an inference of fraud 
is drawn b teed upon facta so fouod it is opeD to 
the Court in seoond appeal to consider whether 
as a matter of law such an inference is justified 
by the facts found. If however the first appel¬ 
late Court, whiob is the ultimate judge of faot, 
refuses to draw and inference of fraud upon 
the faots found by it that decision oiunot be 
questioned in seoond appeal unless the faots 
found necessarily amount to fraud. Tbe mis¬ 
statement of value in a sale proclamation does 
not necessarily amount to fraud. ( Miller , C.J. 

and Mullick, J.) Ram Dhabi Chaudhury 
v. Deonandan Prasad Singh. 

8 Pat. L.T. 801 = 1 P.L R. 18 = 
4 U P.L.R. {Pat.) 71 = (1922) P. 907 = 

2 P. 65 = 1922 Pat. 269. 

-0. 21, R. 90 —Fraud—Auetion sale— 

Limitation to set aside, 

Where the sale aod the irregularity affecting 
it has by tbe fraud of the deoree-holder or other 
parties to the sale been kept concealed from the 
judgment-debtor, be is entitled to apply under 
R. 90 whether the sale has been confirmed or 
not, and the time for making the applica¬ 
tion is to be oomputed from the date when the 
fraud first beoame known to him. There is 
nothing in 0. 21, R. 90 whioh limits the filing 
of an application to the period prior to con¬ 
firmation of the sale. ( Adami , J.) Ram 
Pershad Lall v Obamari Singh. 

70 1.0. 678 = 1922 Pat. 422. 

-0. 21, R. 90 —Fraud in conducting sale 

—Petition to set aside—What to. be proved. 

A person alleging fraud must state in detail 
the faots constituting fraud. A vague allega¬ 
tion of fraud oannot be accepted. A judgment- 
debtor applying to set aside aQ execution sale 
on the gtOUDd of fraud must dearly state ioj 
bis petition as to how he was kept from the 
knowledge of the exeoution proceedings and 
the sale, and how his-fraud was practised and 
how he came to know of the sale. Mere want 
of diligeooe is not fraud. tJwata Prasad and 
Adami, JJ.) BABU DA8 NABAYAN SINGH v. 
MUB 4 MMAO Yubuf alias BaEKno. 

a U. P.L.R. (Pat) 33 = 2 P L T. 401 = 
61 I.C. 823 = 6 P.L.J, 819 = 1921 Pat. 181. 

--O. 21, R. 90— Fraud— Publication of 

proclamation. 

O. 21, R. 90 oovers a case of fraud committed 
after publication of tbe eale proclamation. 
Where the deoree-holder agreed not to hold the 
sale it payment was made within a oertain time 
and he then fraudulently proceeded to sell the 
property in oontravention of this arrangement, 
this, amounts to fraud in the matter of the 
conduot of a sale,within. O. 21. R. 90, C. P. 0. 
(Mullick and Thornhill, JJ.) SHEIKH MAULA 
BUX v Raghubab Ganjha. 

49<I.O, 860 = 3 P L J. Sis. 

--—O. 21, R. 90— Fraud—Possession—* 

Suit for-Decree-holder—Decree—Setting aside. 
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0. P. CODE (Y of 1908). 0. 21. R. 90—Limita¬ 
tion. 

Io a suit for possession by the plaintiff deoree- 
hotder purob-iser in exeoutiou of a mortgage 
denree, the defendant judgment-debtor is enti¬ 
tled to plead that the decree under whioh sale 
took place, was fraudulent and the Oour^ is 
bound to go into that question. '-MtlH k J ) 

Bakery Behari Lal t>. Bbagwan Das 
Marwabi. 84 1.0. 897. 

Limitation. 

-0. 21, R. 90 — Lim'tation—Real pur- 

chafer noi known— Effect of adding htm after 
ltm>tuion 

Where tbe person who bid at an auction-sale 
did not disclose he was aoting as an agent for 
another and as a result the judgmenf-deboor io 
applying to set aside tbe sale impleaded origin¬ 
ally only the ostensible purchaser, but on 
koowing tbe faots impleaded tne principle also 
but after the period of 30 days allowed by law. 
the application is not time barred. ( Stuart , J.) 

Mt. Bhaggo v. Mata Phased. 

76 1 0. 607 = 1928 All. 462. 

—--O. 21, R. 93—Limitation — Setting 

aside on the ground of fraud-Starting point. 

The time for an application to set asiJe an 
execution sale on the ground of fraud, begine 
4o run not from the date when the applicant 
becomes aware of the sale but from the date 
the applicant gets a definite knowledge as to 
fraud, and tbe burden of proving that the 
application is time barred is on tbe other side. 
(Teunon and Asutosh Chaudhury, JJ.) BHO 
SHANMAND DaSI V. PRAFOLLA KRISTA 
Deb, 60 I Q 801-48 Cal. 119. 

*-0. 21, R. 90— Limitation. 

An application to set aside a said made after 
80 days from the date of sale on the ground of 
material irregularity and fraud oanuot be 
admitted under O 21, R. 90 of C. P. O. tFUt 
eher and Walmsley, JJ.) AHIIA MUNSBI t>. 
Kama Molla. 48 1 0. 970. 

--O. 21, R. 90— Limitation—Inherent 

powers. 

A Court oannot in the exeroiseof its inherent 
powers set aside ft sale held in exeoutiod of a 
decree when the applioation under O. 21, R. 90 
is barred by time. 14 Mad. 227 \ 21 Oal. 66 
(P. O.). Poll. (Oldfield and Tyabji, JJ.) 
Mutbiab Ohettiar v bawa Sahib. 

1 L.W 969-26 1 0. 46-27 M L J. 605. 

-O. 21, R. 90—I#imifaf ion—Safe void 

•b(e and not veid. 

A sale whioh is bad on tbe ground of irre¬ 
gularity or fraud and thus liable to be set 
aside is voidable only and an applioation to 
set it aside must be made within thirty days 
of the sale. (Da*, J ) Ghanasham v BasDKB 
JHA. 60 1 O. 629-8 U.P L.R. 27 (Pat.). 

Material Irregularity. 

—O- It, B. 90— Material irregularity — 
Omission of Land Revenue in tale proclama- 


0. P. CODE (Y of 1908), 0. 21, R. 00-MaterlaL 
Irregularity. 

It is wrong to hold that the omission of the 
laod reveuua is immaterial for tbe purposes of 
R. 90 whioh enii 1 les the person injured to apply 
on the grouod of a m *tpnal irregularity. ( Lord 
Buckm ister, J.) B-LIR*M SINGH v. KAl 

Babadub Seth Narsinghdas 

40 M L J 403 =»L R 4 P 0 197- 
18 L W 137 = 28 OWN. 893» 
33 M L T. 'P.C i 2?8 = it9>3i M W N. 714- 
78 1C. 846-10 O & A L R. 358- 

(1923. P 0 93 (P.C.), 

7 “-O. 21. R. 90 —M iteriol irregularity- 

Minor — Not represented — Apili.ation to Sit 
aiide by guardian, muntainable. 

An order for the s*le of a ssmindari directed 
that the sale proclamation should be served on 
eaob of the 109 moueihs comprising it by beat 
of drum aod that a copy of tbe same sboul J be- 
affixed to each moueah but tbe proolamAtion- 
was poeted and read out without beat ol drum,, 
in only odo moueah The decree holder had 
fixed the upset prioe at Rs. 2,000. which found 
to be a gross under-valuation, tbe ztmiudari- 
being worth about 2 lakhs. At tbe sale do 
bidders appeared exoept the Collector who bid 
up to R-r. 2,000, the amount of arrears of taxes 
on the property and tbe deorec-holder had the 
property knooked down to himself for Rs. 2.0i0. 
Held that the sale should be set aside 
as there was material irregularity in oonduoticg. 
it and substantial inquiry arising from. It 
was found that the deceased judgment-debtor's 
legal representative was a minor who was not 
represented by a guardian ad litem in the 
execution proceedings. The mother of the 
infant applied to set aude tbe sale on hia 
behalf. Held , the mother as tbe natural 
guardian of the iDfaot o^uld apply on his 
behalf. tLnrd Moulton ,) TeKAIT KRISHNA 

Prasad Singh v. Moti Chand. 

40 Cal 613-40 I.A. 140-17 G.W.N. 017-~ 
(1913 M.W.N 487 = 11 A.L.J 817- 
18 Bom. L R. 815-14 M L T. 37- 
19 1 0. 298-23 M.L.J 140 P.C). 

■ ' O. 21, R 60— Material irregularity— 

No attachment—Setting aside 

In an applioation to set aside a sale under 
O. 21, R. 90, G.P.C., the following have been 
held not to be material irregularities :—An 
omission to state in the pr'olamation of salt' 
the precise amount of olaims of others, «.e., 
decree-holders entitled to rateable distribution 
(2) the ab c eooe from tbe sale proclamation of 
the valnatioD of tbe property ordered to be sold 
when it has not a deterrent effoot cn the minds - 
of the intending or possible bidders ; and (8) 
deposit by the purchaser of bis J share of the - 
purchase money after the sales have all been 
oonoladed instead of at the conclusion of the 
bidding for eaoh particular lot. Though tbe 
offioer conducting tbe sale guilty of irregu¬ 
larity until the judgment-debtor shows that 
9Uoh irregularity was so material as to oansa 
him Bubetantial loss, the safe will not be set 
aside. tPrgQott and Lindsay, JJ.) MAHOMED- 

Ali t>. Mahabi Prasad. 38 1.0. 411. 
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9. P. CODE (V of 1908), 0. 91, B.90—Material 

Irregularity. 

-0. 91, Rr. 90 and 92— Material irregu- 

arity—No attachrru.nL 

If property is sold in exeoution of a deoree 
without being attaohed, it in a mere irregu¬ 
larity. (Lyle, J.) Penaba 8HUKUL v 
•Baldbo Bahai. 91 1.0. 48. 

-O. 91. R. 90— Material irregularity — 

Minor—Ltgal representative not on record. 

If in exeoution proceedings, a minor son of a 
deoeaaed judgment-debtor, is not brought on 
reoord,the proceedings are irregular and ihesale 
should be sot aside. (O'iffin and Chamber, JJ ) 
RUKAVIIN v, JODHA SINGH- 19 10. 120. 

-0.21, R. 93— Material irregularity— 

Execution of mortgage decree lor amount of 
costs only—Sale of share of mortgaged pro- 
perties. 

Where a mortgage suit by B against A and 
D was dismissed with oosts against A and 
deoreed against D and in exeoution of his 
deoree (or costs A attaohed the deoree against 
▲ and having got himself substituted as 
attaohing deoree-holder exeouted hia deoree, 
and a share of the mortgaged properties was 
sold. Eeld, that the sale though irregular wa3 
not void but oould be set aside by proper pro¬ 
ceedings. iCha'tcrjea and Panton, JJ.) Kamini 
Kumab Bboumik v Protap Chandra. 

06 1.0. 808-23 C.W.N. 400. 

-O. 21, R. 90 —Material Irregularity 

—Execution sale held on a day other than that 
advertised is such. 

Where a sale in exeoution of a deoree was 
•held neither on the day originally advertised 
nor on the day to whioh it had been adjourned 
but on some third day, held, it was a material 
irregularity in the conduot of the sale. 
S C.W N. 44 Poll. (Mookerjee and Panton. JJ,) 
HAH! BaDHAN ROY V 8H1B GOPtL MlTBA. 

63 1 0. 746-33 0 L J. 140. 

— —O. 21, R. 90— Miterial irregularity — 
Mis statement of value of property in piocfa- 
nation. 

A mis-statement of the approximate valno 
of the property in a eale proclamation con¬ 
stitutes material irregularity especially if 
it is knowingly made by the decree-holder. 
(Walm*ley and Huda, JJ ) PABE8H Nath 
GHOSE v HABI OHABAN 8HAH. 32 I 0. 23. 

-O. 21, R. 90 —Material irregularity — 

Legal representative—Sale without impleading. 

If a judgment-debtor died before the sale 
bat after attaohment, the sale is not neces¬ 
sarily invalid merely because the legal repre¬ 
sentative of the judgment-debtor had not been 
brought on the reoord. The omission laid the 
sale open to attaok under the provisions of 
B. 811, of the Code. (Richardson and Huda, JJ.) 
JAGADIBH V. BAH A SUNDARA. 

98 O.W.H. 608-81 1.0. Q79- 

99 0.L.J, 611. 
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Irregularity. 

-O 21, R. 93— Material irregularity— 

No attachment. 

Where an auction sale in execution of a 
mortgage deoree was with the oonsent and at 
the request of the mortgagor, it is immaterial 
that there was no formal attachment of the 
lots. tChittv and Smither, JJ.) SaMIRUDDIN 
V. ABDUL 8YED. 44 1.0. 734. 

-O. 21, R 90 — Material irregularity — 

No attachment—Effect. 

The absence of an attaohment in exeoution of 
a decree is an irregularity and does not abso¬ 
lutely invalidate tho sale in ereoution. 5 All. 86 
Diss ; 36 Bom. 156. D at; 19 Oil. 188 I 21 All. 
311. Foil; 21 Cal. 66, Ref. (ChatUrjee and 
Richardson. JJ.) TARAK NATH ROY CHOU- 
DHUBY 0. 8YAMA CHABAN CHOWDHURY 

86 1.0. 292. 

-0. 21, R 90— Material irregularity — 

Judgment-deb tor deceased—Representatives not 
implcadtd. 

Where a decree-holder initiated exeoution 
proceedings against a deoeased judgment debtor 
and carried it on as if he were alive, not only 
not appraising the Court thAt the proceedings 
were taken against a dead man but untrue re¬ 
turns being repeatedly failed to show that the 
processes bad been duly served, Btli, that a sale 
under euoh oiroumstaooe-s is a grave abuse of the 
powers of Court and must be set aside. Judioial 
proceedings cannot ba carried on in the name of 
a dead man. (Mookerjee and B?aehv.roft, JJ.) 
abjun Dab v. Gunendra Nath Babu 
MALLIK. 18 C.W N. 1266- 

27 1 C. 294 = 20 O.L J. 341. 

-0. 21. R 90 — Material irregularity — 

Legal representative—Not impleaded. 

Omission of the Court to bring on reoord the 
legal representatives of the judgment-debtors 
who has died after attachment but before sale 
is an irregularity and doeB not necessarily 
invalidate the sale. It is voidable and the 
persons affeoted oan avoid it nnder O. 21, R. 90 
or by suit within one year of the date of sale. 
Failure to prooeed in either way w.tbin the 
time bars the right to impeach the eale. 
(Mookerjee and Beachcroft.lZ.) BBPIN BEHABI 
Bebap. BHASBI Bhusan Datta. 

18 O L.J. 628 — 22 1.0. OB¬ 
IS O.W.N. 766. 


O. 21, R. 90 —Material irregularity— 
Substantial injury. 

Where the judgment-debtor applied to set 
aside an exeontion sale and it was found that 
there were a lot of irregularities coupled with 
a low price, the sale must be set aside though 
the property would be worthless than the 
deoree amount and the deoree-holder had Binoe 
allowed the deoree to be barred by limitation. 

( Jenkins, O.J. and Chatterfec, J.) Sant Phb- 
8HAD SINGH «. 8HBO NABAYAN SINGH. 

18 1,0. 798-16 G.W.1.1099: 



491 CIVIL DIGEST, 1911-1933. 492 


C.P. CODE (Y ot 1908), 0. 21. R. 80-Material 
Irregularity. 

--- 0. 21, R. 90— Material irregularity— 

Omission to serve notice under 0. 21, R, 22, 
C. P. C. 

Omission to serve notice under O 21, R. 22 
is not by itself sufficient to render an execution 
sale void. Such omission constitutes a serious 
irregularity entitling the judgment-debtor to 
vaoate tbe sale on proof of substantial injury. 
(Brett and Chatterjee, 33.) RASARAJ KuNai 
v. Pbosanna Kumar Roy. ib 1.0. 806 = 

40 Cal. 48. 

-O. 21, R. 90— Material irregularity— 

Mis statement of value of property in sale pro¬ 
clamation—Effect. 

A deliberate and gross mis-statement of tbe 
value of property in sale proclamation to 
mislead intending purchaser is a good ground 
for setting aside the sale. ( Mookerjee and 
Carnduff, 33.) RUDRANDA THAKUR v. 
PR1THI CHAND. 14 CL J. 846 = 

11 I.C. 488 = 16 C.W.N. 704. 

- 0. 21, R. 90 —Material irregularity — 

No attachment, 

A sale having onoe taken place, a subsequent 
impeachment of its validity on the ground that 
there bad been no attachment would not 
vitiate the sale. But if objections are taken to 
the legality cf the proceedings before the sale 
has taken plaoe the position is different. 
(Mookerjee and Coxe , JJ.) SasibamA Kumari 
v. Mehefban Khan. 9 1.0.918 = 

13 O.L.J. 243 = 

■ O. 21, R. 90— Material irregularity — 

8ale advertised subject to mortgage. 

A eale of property advertised for sale subject 
certain obarges free of all charges and without 
a fresh sale proclamation is tainted with mate¬ 
rial irregularity. (Mookerjee and Ttunon, JJ.) 
Fazlar Rahman v. Jawahir bingh. 

9 I.C. 883. 

- O. 21, R. 90— Material irregularity— 

Delay in deposit. 

Delay in payment of deposit under O. 21, 
B. 84 amounts to an irregularity whioh can be 
inquired into only on an application under 
O. 21, R. 90. 28 All. 238 ; 16 Cal. 33, Con. 
(Casper* and Chatterjee, JJ.) Mahomed ALI 
Mia v. KIBERIA Khatun. 

9 10. 66 = 15 C.W.N. 350. 

- O. 21, R. 90— Material Irregularity- 

Failure to issue notice for preparing sale pro¬ 
clamation. 

Failure to issue notice to the judgment deb¬ 
tor drawing up the proclamation of sale under 
O. 21, R. 66 is an irregularity in conducting or 
publishing a sale within the meaning of O. 21, 
B. 90. ( ShadiLal and Le-Rossignal, 33 ) 
Jaggan Nath v. Daud. 

4 Lah. 248 = 78 I 0. 108 = 1923 Lah. 692. 

-t*-O. 21. R. 90 —Material irregularity 

Omission to state value in sale proclamation— 
8ate ufhch liable la be sft aside. 


C.P.CODE (Y of 1908), O. 21, R. flO^-Material 
Irregularity. 

The mere omission to state the estimated 
prioe of the property to be sold is not'a mate¬ 
rial irregularity when it is shown that the pro¬ 
perty was visible to all the purchasers who 
were thus in a position to frame their own 
estimates. Evsn if there had been a material 
irregularity in the publication or oondnot of 
the sale that would not justify interference in 
tbe absence of proof that substantial injury to 
the petitioners had resulted therefrom. 
(Le Rossignol, J.) Mahomed Nizam-ud-DIN 
V. AMIN-UD DIN. 4 Lab. L.J. 441 = 

67 I G. 885 (1) = 1922 Lah. 85. 

-0. 21, R, 90— Material irregularity — 

Omission of tom tom. 

Where tbe paucity of bidders at an execution • 
sale was due to the omission of the decree- 
holder to announce it by beat of drum near the 
plaoe where the property to be sold was situated. 
Held, that the sale must be set aside under 
O. 21, R. 90. O.P. Code. 24 C. 291, Rel. (Broad¬ 
way, J.) Nand Lal v. Tola Ram. 

1' nn.< 67 I.C, 752. 

-O. 21, R. 90— Material irregularity— 

Dissuading bids. 

The fact that the deoree holder dissuaded 1 
others from bidding and thereby oaused the- 
property to be sold at a low prioe is not “suffi¬ 
cient ground" for setting aside tbe sale. An 
application under O. 21, R. 90 is limited to the 
grounds enumerated in the sale. (Shah Din, J.) 
Uttam Chand V. Dhanpat Rai. 

102 P.L.R. 1911 = 9 I G 816 = 

203 P W.R. 1911, 

-O. 21, R. 60 —Material irregularity — 

Proclamation of sale not mentioning place of 
sale. 

Where in a sale by tbe Offioial Referee the- 
sale proclamation did not mention tbe place of 
sale but it was found that the sale was well- 
attended and no possible bidder kept away on 
aooount of the non-mention of tbe place of sale. 
Held, that the omission was only an irregularity 
and as the parties were not prejudiced thereby 
it is no ground for setting aside the sale. 
[Wallis, C J. and Krishnan, J.) TULJARAM 
ROW t>. Ramaohandba RAO. 

14 L.W. 515 = 41 M.L J. 466 = 
68 1.0. 916 = (1921) M.W.N. 786. 

-0. 21, R. 90 —Material irregularity — 

Sole held at a place different from that adver¬ 
tised. 

Where in publishing a sale proclamation the 
process-server substituted for the selling office* 
and plaoe of sale fixed by the Court in the sale 
proclamation a different selling offioer and a 
place of sale and thus tbe sale proclamation aa 
framed by tbe Court waa never published in 
tbe village, the non-publioation of the sale 
proclamation is an illegality which invalidate! 
the proceedings and consequently the sale is a 
nullity. Per Se&agiri Iyer, J.—Where a sub¬ 
stantial provision of tew has been violated and' 
that fcaa tbe effect of not attracting persons 
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0. P.CODE (V of 1908), 0.91, R. 90—Material 
Irregularity. 

who could be expeoted to be preeeot for the 
purpose of bidding at the sale, the sale should 
be regarded as having been illegally oonduoed. 
16 Cal. 794, Foil. (Oldfield and Seshagir t 
Aiyar, JJ.) JAYARAMA A1YAR v VRIDHaGIRI 
Iyer. 39 M.L.J. 188 = 12 L.W. 182 = 

(1920) M.W.N. 490 = 69 I C. 167 = 44 M. 38. 

-0. 21, R. 90 —Material irregularity— 

Sale without notice to judgment-debtor-Validity 
An auotioD sale by Ocurt without notice to 
judgment-debtor ie bad and must be set aside. 
Want of no.ioe to him will not however vitiate 
the sale when there is proof of his aotual know¬ 
ledge of the exeoutioD proceedings or of his 
wilfully keeping himself behind or of the 
existence of other valid defences for him. 25 
Bom. 837 ; 42 Cal. 72,Foil. \Sadasica Aiyer and 
Napier, JJ.) TANGUTUR JAGANNADHAM v. 
8E8HAGIRI RAO. 37 I.C. 387 = 20 M.L.T. 479. 

-O. 21, R. 90 — Material irregularity — 

Sale tor larger amount than due. 

Where the sale proclamation mentioned that 
the exeoution sale was in satisfaction of the 
whole deotee amount but as matter of faot part 
of the deotee had beeu satisfied, it is a mere 
irregularity and does not make the sale a nullity. 
(Sadasica Aiyar and Napier, JJ.) KASTHURI 
AlYANGAB V. ARUNAOHELAM CBKTTIAR. 

34 I.C. 350= f 1918) 1 M.W.N. 193. 

-0. 21, R. 90 and 8. 47 —Material 

irregularity— Contravention of terms of decree. 

A sale held in oontravention of the terms of 
the deoree is one held with material irregularity 
In the exeroise of the jurisdiction of the Court 
aDd the exeouting Court can set it aside, on an 
application to it under B. 47 and not by a 
separate suit. (Sadasiva Aiyar end Moore, JJ.) 
PAIiANIYAPPA V. ARUMUGA. 

33 1.0. 692= (1916) 1 M.W.N. 266. 

-0.21, R. 90— Material irregularity— 

Legal representative—Not brought on record — 
Property purchased by decree-holder in execu 
tion—Sale, if valid. 

Where a decree-holder having notice of the 
death of the judgment-debtor but without 
bringing his legal representatives on reoord, 
purchased his property in exeoution, it Was 
held that the omission ie material and the sale 
as against them a nullity. 26 Bom. 337, Diet. 
(Sankaran Nair and Ayling, JJ.) Samandan 
Karkat edathil Rayarappan Nambier 

V. MaLIKANDa AKB'ffl MAYAH 

28 I C. 231 = 26 M L J 267. 

-0. 21, R 90 — Ma'trial irregularity — 

Incorrect proclamation. 

A materially incorreot statement of the 
Revenue or value of property in a sale procla¬ 
mation would be an irregularity vitiating the 
sale, if the debtor or auotion-puroba?er sustains 
substantial injury thereby. {Benson and 
Stifidara Aiyar, JJ.) RAJA OF KALAHASTl t>. 

Maharajah of Vbnkatagibi. 

38 Mad. 387-14 M.L T. 320 = 
91 1.0. 889-28 M L <1. 198. 


C.P. CODE (Y of 1908), O. 21, R. 90 - Material 
Irregularity. 

-0. 21. R. 90 —Material irregularity— 

Minor — Representation. 

To sustain an application under C. P. C., 
8. 311 (Old Code) corresponding to O 21, R. 90 
material irregularity in puhliehir.g or 
conducting the sale as well as substantial loss 
as a consequence of the irregularity must be 
proved. Au objeotion that a minor was not 
properly represented does not (all under the 
seotiou. 1 Krishnaswamx Ai^ar, J.) KALLI 
Nagiah tl. Gopala Krisbniaii. 

9 I C. 232 = 9 M L T. 260. 

-O. 21, R. 90 — Material irregularity. 

The omission to notify existing incumbrau- 
oes on the property sold entitled the auotion 
purobaser to 6et aside the sale under O 21, 
R. 90. C.P.C. I Batten. J.O.) SHIU PRASAD v. 
8ANTOOJI. 18 N L.R. 98 = 63 I 0 878 = 

5 N.L J. 147 = 1922 Nag. H3. 

-O. 21, R. 90— Material irregularity — 

Non transferability of property. 

An application to set aside a sale on the 
ground of non-traoeferability of property sold, 
not being a material irregularity in oonduoting 
a sale does not fall within the order. ( Coutts 
and Adami, JJ ) 8AKBI Rai v. Ram AUTAR 
RAI. 1 P L.T. 742 = 2 U P.L.R. (Pat) 187 = 

37 I C. 261 = 1920 Pat. 221- 

-O. 21, R. 90— Material irregularity — 

Valuation. 

Under O. 21, R. 90. C.P.O., the judgment- 
debtor must Bhow that the inadequacy of the 
prices was caused in consequence of the irregu¬ 
larity alleged etatiDg two valuations in the 
proclamation namely the deoree-holder’s and. 
the judgment-debtor’s. (Chapman and Atkin¬ 
son, JJ.) NAND Kishwar SaBAI V. Kedar 
NATB. 40 I.C. 849. 

-O. 21. R. 90— Material irregularity— 

Execution-time barred. 

Alter confirmation of a sale in execution the 
only remedy of the judgment-debtor is to 
apply to havethesale set aside UDder the Rule, 
wbioh application oannot succeed upon the 
only ground that the application for aktaoh- 
ment and sale was time-barred. {Chapman 

and Roe, JJ.) Lakbu Rai v. Kesbo Prasad 
8INGH. 2 P.L J. 187 = 38 I 0. 876 = 

3 P L W. 403 

--0. 21. Rp. 90 and 69 —Material irregu¬ 
larity— Adjournment by bailiff without Court’s 
permission—Ftesh proclamation. 

An adjournment of a Court sale by the bailiff 
himself without the leave of the Court is a 
mere irregularity and does not vitiate or 
nullify the sale held on the adjourned date in 
the absence of substantial injury oaosed there¬ 
by where the sale is adjourned only lor 2 days, 
no freRh proclamation is neosssary. 21 Cal. 66 
P.0. Foil. (Bartnoll and Yottng. JJ.) VADU 
GANATHAM CHBTTY 0. E.G. FOY. 

20 1.0. 192-6 Bur. L.T. 66. 
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0. P. CODE tY of 1908), 0 21, R 90-Mlaor 

Minor. 

; 0. 21. R. 60 — Minor—No guardian 

ad litem in\execution proceedings —Irregularity. 

O. 21, R. 90 id applicable to applications for 
settirg aside a sale on the ground that in the 
execution proceedings the minor bad, no guar¬ 
dian ad litem ( Sanderson, C J and Richardson, 
J.) PANI BHUSAN V. 8URRNDRA NATH. 

64 1 0. 28 = 33 0 L J 9. 

- 0 21, R 60 and 0. 32, R . g— Minor— 

Rfpresentation—Right to apply — Guardian 
ad litem. 

Where on the death of a judgment-debtor, 
the creditor applied to have the legatee a minor 
brought in record wbiob prayer was grunted 
but none was appointed as guardian of the 
minor even though the minor’s father who 
was also added as a party continued the suit 
and the property was sold and purchased by 
the deoree holler, h id. in an application by 
the mother, as guardian and next friend to set 
aside the sale under 8. 47 and O. 21, R. 90 
alleging fraud aud collueion, that in the cir- 
oumstaoces of the oase, the mother was entit¬ 
led to make the application, that she should 
be appointed guardian ad litem and that the 
sale of the property without appointing suoh 
guardian was in itself an irregularity wbioh 
would vitiate the sale. ( Shartuddin and Coze . 
JJ.) KBSBAWE SURENDBA BAHI V DEVEN- 
DBA BALA DASI. 29 I.C. 211. 

Notice. 

0. 21, R. 90— Notice — Right to Second 

Appeal, 

A cannot, be set aside without notioe to 
auotiuu-purohaser, who oaa appeal in oase an 
order is passed adverse to his interests ; but he 
has no right o'Second Appeal from that order. 
Where a sale was set aside with the conseut of 
judgment-deb'.or and deoret-holder and the 
auotion-purohaaer appealed and the sale was 
oonfirmed in appeal, held , that no Second 
Appeal by f he judgment-debtor was oomoetent. 
(Scott Smith. J.) NUB MOSTAFAt>. JAMADAR 
MAHOMMED. 62 I Q. 686. 

-O. 21. Rf. 60 and 82— No lice of Sale 

— Insufficient notice—Lots, 

Where the property has been knocked down 
for any low prioe owing to insufficient notioe 
of sale, the sale must be set aside us irregular. 

< Kensinoton , J.) Mibaj Din v. Djlb^gh Rai. 

144 P.L.B. 1914-23 10. 81- 

48P.W.R. 1611. 

--0. 21, R. 60 —Notice of attachment 

and tale—Remedy. 

If the party objeoting had no knowledge cf 
'the attachment and sale he mast apply to set 
aside the sale. (Qundra Iyer and Qsdaeiva 
Iyer, JJ.) JagaDaMBAD aiiual v. Rama- 
8WA1IY IYBNGAB. • 17 1.0. 126. 

— -0, II, R. 90— Notice—Absence of. 

An order setting aside an exeoution sale 
aniet R. 90, without giving proper notioe to 
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cation of 8ale. 

0 

the parties as required by R. 92, is without 
jurisdiction and is of do effeot. ( Jwala Prasad, 

JJ.) Bhikhan Gib Gossain v. Jalpadat 
Jha. 2 Pat. L.T. 270 = 62 1.0. 111. 

Nullity. 

--21, R 90— Nullity—Sale in execu¬ 
tion of a decree—Suit for possession. 

It is unnecessary to Eet aside the sale in a 
suit for possession of property soil in execution 
of a deoree if the sale was a nullity, e.g.. where 
the decree was obtained against a deceased 
mortgagor. 11 O W N. 1078. Diet ; 12 I.O, 
165. Foil. (Mullick and Ktngstord. JJ.) JAH- 
NAVI PBASAD SINGH t>. CHABBARAN DOBBY. 

85. 1.0. 404. 

Patties. 

- 0. 21, R. 60— Parties—Auction-pur- 

chastr. 

The Court has no jurisdiction to hear an 
application to wbioh an auotion-onrohaser is 
not made a party within time. (Flttch'r and 

Wa'msley, JJ.) ajiuddin Ahmed v. Khoda 
BUX. flOI C, 6. 

- ’0. 21, R. 90— Parties—Auction pur¬ 
chaser, if necessary party. 

An auotion-purobaser is not a neoeasary 
party to an application made under O 21, 

R. 90 (8. 911 of the Old Code) to set aside an 
execution sale. (Brett and Carndvff. JJ.) 
8URENDRA MOHINI DEBI V. LOHARAM 

Chattopadhya. 39 Cal. 687-14 1.0, 07- 

16 O.W.N. 870. 

- 0. 21. R. 90— Parties—Purchase with¬ 
out leave of Court. 

An objeotion to a purchase without the 
leave of the Court oan only bo raised by parties 
to the suit and not by strangers, f Sundara 
Iy>-r and Sadasiva Iyer, JJ.) JAGADAMBAL 
AMMAL V. RAMASWAMY lYENGAB. 

17 I G. 126. 

--0. 21, R. 90— Parties—Auction pur¬ 
chaser is a necessary party. 

An application to set aside an exeoution 
sale will not be entertained if the auotion- 
purobaser who is a neoeasary party to the appli¬ 
cation, is not made a party within the time 
allowed by law for making the application. 
(Ross, J.) 8UMITBA KUBB V. DAMBl LAD. 

62 I 0. 61-2 Pal. L.T. 386. 
Publication of Sale. 

--- 0. 21, R. 80— Publication of sale — 

Omission in sale proclamation—When a suffi- • 

cient ground. 

To render a sale liable to set aside on the 
ground of an omission in the sale proclamation 
it must be shown that the omission wae a 
material one. It ia not for every omission that 
a sale is liable to be eet aside. ( Fletcher and 
Cuming. JJ.) PBOMATHA NaTH *. BBJOY 
MADHAB. 68 1.0. lit. 
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0, P. CODE (Y of 1908), 0 91, R 90-PublI- 
oatlon of sale. 

--0. 31, Rp. 90, 86 (21 and S« (2i-Pu6- 

(icafion of tale—Irregularity in—Fraud—Auc¬ 
tion purchaser no party to fraud—8ale set 
aside. 

The irregular preparation of the actual pale 
proclamation, the omission to issue the notice 
required by O- 31, R 66 (2> and the failure to 
oomply with the provisions of O. 21, R. 54 (2), 
as regards the pr jcnulgUion of the order, are 
irregularities in publishing a sale UDdee 
O. 21, R. 90 of th) Code A sale in exeoution 
may be annulled for fraud even if the auotion- 
purohascr is no partv to it. (Carnduff and 
Beachcroft t JJ.) Bkpin Bihabi Bbj»li v. 
Kanti Chandra Mandal. 18 l.Q. 713. 

-0. 31, Rp. 90 and 67 (t)-Publ-cation 

of tale— Ornnston fi advertise in Oieettes — 
Effect of—Substantial injury—Proof of — 
Objections not taken not to be urged. 

The failure to give a direction for advertise¬ 
ments of the sale ia the Qae t tte does not 
amount to material irregularity in the oonduct 
of the Bale within O. 21, R'. 90. The judgment- 
debtor must show that the irregularity has 
resulted in substantial injury to him. Au 
exeoution Court should not o nsider objections 
other than those expressly stated in the appli¬ 
cation under 0 21, R. 90, C. P. C. A fortori 
objeotions not so taken oaunot be ooosidered 
by an Appellate Court when hearing an appeal 
from the order of the Court rejeotiog an appli¬ 
cation to net aside a sale. tRaltigan, (I J.) 
QOPI CHAND v. BENARSI Das. 38 1.0. 794. 

- 0. 21, R. 90 —Publication of sale — 

Defects in—Application to set aside sale. 

Where the objeotions of a judgmen--debtor to 
a sale held in execution are suoh as had been 
or might have been taken in the proceedings 
for framing the proclamation of sale of whioh 
the judgment-debtor had notice, the Court %ll 
not set aside the ealo on these grounds. Under 
O. 21, R. 67 read with O 21, R 54, O.P. Code, 
it ie neoessary that ao execution eala of 
an enfranchised srotriem village should 
be published at the Colleotor’s Offhe. 
The judgment-debtor applied to eet aside an 
exeoution sale on the ground that the sale was 
not proclaimed in the village or publisheJ at 
the Collector’s Office. The Court dismissed 
the application holding that the same objec¬ 
tions had been iLquired into and decided 
against the petitioner at an earlier stage of the 
exeontioo proceedings before the sale was 
oonlonded. Held that there was no provision 
of law authorising the invesiigation of the objec¬ 
tions in question before the oonolusion of the 
sale and that the previous deoision was not res- 
judicata. The applioation was remanded for 
an enquiry on the merit*. ( Oldfield and Deva- 
dost, JJ.) PAMIDIMaRRI Ganamma V. Ketti- 
BHDDI KBI8HNA Rkddi. 46 Mad 786- 
(192 Ij M W N. 468-48 MLJ. 283- 
751.G. 369-1924 Mad. 317. 

—0. 31, Hr. 90 and 99 — Publication of 
••to— Fresh proclamation— Material irregu • 

▼ol. n—89 


0 P. CODE IY of 1908), 0. 21, R. 90 - Right 
to apply. 

larity—Joint family properly—Release of a 
p:rtion. 

Just before the sale of certain itrm > of pro¬ 
perty in execution of a deoree od mortgage of 
the properties belonging to a Hindu joint 
family, one of the defts. paid a sum ol money 
and got half the interest in those terms released 
from sale. The remaining half was put up for 
auction without a fresh proclamation. Held, 
where there was irregularity but ‘here was no 
substantial less following it, tho sale need not 
be sot aside under such oir.'umstan-rs. 3 0*1. 
514, Not foil. ( Seshaqiri Aiyar and Mmre. JJ.) 
SETHAI GOUNDEN t>. 8UBRVMANIA 
CHETTIar. 11 L W. 477. 

-0 21, Rr. 90, 57 and 34 (21 — Publica¬ 
tion cf sole-Nm-compliance with 0. 21 , 
Rr. 54 (2) and 68. 

Au omission to affix a oopy of the sale pro¬ 
clamation in a conspicuous plaoe and to hold 
the sale after the expiry of 30 days from the 
date of affixture is a material irregularity 
resulting iu a substantial injury within O. 21. 
R. 90, C.P.C. (Kdwal, A. J. C.) LAXMI 
NABAYAN v. PURNABAI. 48 I C. 611. 

-0. 21. R. 90 —Publication of sale — 

Proclamation not published—No substantial in¬ 
jury-.E/fiCf of. 

A Court is barred under O. 21, R. 90 from 
setting aside an elocution sale on the ground 
of absence of publication of the sals, if no 
substantial injury is sustained tberebv. 
IChapmnn and Roe. JJ.) SRT8H CHANDRA 
GH08E V. SadbuChxran Rautra. 

8 Pat L W. 13-48 I C. 81-1918 Pat. 234. 

Rent Sale. 

-0. 21, Rp. 90 and S, 47 — R*nt sale — 

Setting aside —Bengal T’.nancy Act, S 173. 

O ie cf the grounds on which the Kale of a 
tenare m execution of a rent decree was set 
aside by a BJ jmi9 was that the judgment 
debtor purchased the property through a 
Oenamidar. The case is not within 8 173 (3) 
as there were other grounds for setting aside 
the sale i irregularity and fraud whioh are 
governed by 8. 47 and O. 21, R. 90, C P. Oode. 
In suoh a oaae the Court must not adop the 
sum nary procedure laid down in 8. 173 of the 
Bengal Tenancy Aot, but try the case under the 
C.P. Code. Its deoision is open to appeal and 
second appeal, f Holmwood and Imam, JJ.) 
8RRENATH4 H.ALDAR O. BBPIN BeHABI 

Mal. 28 1 0 574. 

Right to Apply. 

-O. 21, R. 90 —Right to apply—Person 

whose interests arc not affected by sale—Decla¬ 
ratory suit by person alleging exclusive owner¬ 
ship. 

A person who has filed a declaratory suit 
regarding property ordered to be sold in exesu* 
tion of a Court deoree, oannot during the 
pandenoy of his suit, take advantage of O. 91, 
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e. P CODE (Y of 1908), 0 21, R 90—Right 
to apply, 

R. 90 and have the «*le set aside. ( Piggott 
and Walsh, JJ.) HARDWARI L\L v, MUHAM¬ 
MAD 8alamalull\ Khan. 38 All. 358 = 

34 l.G. 272 = 14 A.L.J. 409. 

--0 21, R. 90 —Right to apply —Person 

not party to decree, if can object. 

A person, not a party to a mortgage decree 
cannot object under O. 21, R. 90, though it 
would be open to him to assert his title in a 
regular s»->it. (Tudball and Rafique, JJ.) Ram 
Narain t>. RamChander Sarup. 20 I C 16. 

- O. 21. R. 90 —Right to apply— Co¬ 
sharer landlords. 

When some oo-sharer landlords bnog the 
defaulting tenure to sale under a deoree for rent 
—the remaining landlords bad a tocus standi, 
and they oan apply under O. 21, R. 90, C.PC. 
{Teunon and Cuming. JJ.) Narendra BHU- 
SAN ROT v KHAGENDRA BHUSAN ROY. 

80 I.C. 329=23 0.W N. 619. 

- 0.21. R. 90 —Right to apply—Whose 

interests are affected by the sale. 

A mortgagee of an entire non-tramferable 
holding, who purchased it in execution of the 
mortgage decree ie a person wh^se interests are 
affeoted by the sale in execution of a rent deoree 
obtained subsequently within R. 90. 22 C.L J. 
108, Dist. fRichardson and Roe, JJ.) 8IH BALA 
Debi v. Nbitya Gopal Sen Poddar. 

31 I.C 889 = 22 G.W.N. 143. 

- O. 21, R. 90— Right to apply — Cccu- 

pancy holding—Non-transfer able — Transferee 
of a portion—Whether can apply for setting 
aside sale in execution. 

A transferee of a portion of a non-transferable 
oooupanoy holding oan apply under O. 21, R. 90 
to set aside a sale in execution of a deoree 
for rent obtained by the entire body of landlords. 

3 I.C. 461; 11 C W.N 312 and 13 I.O. 487. 
Diet. (Mookerjee and Beachcroft, JJ») ABDUL 
AZIZ v. TAFAJADDIN. 23 1-0.839 = 

19 G.W.N. 326 

- O. 21, R. 90 and O. 38, R. 5— Right to 

apply—Person attaching property before judg¬ 
ment. 

Attachment before judgment does not oreate 
any interest in the attaohed property, hence 
the person atiaohing oannot apply under O. 21, 
B. 90 to set aside a sale in execution at the 
instance of a deoree-holder against the deft, ia 
suit. (Mookerji and Beachcrojt, JJ.) JOGEN 
dra Nath Chatterji v. Manmatha nath 
Ghosh. 16 0 L J. 506 = 13 1.0 668 = 

17 C W N. 80. 

-O, 21, R. 90— Right to apply — Purcha¬ 
ser at execution sale. 

A purchaser at an auotion in execution of a 
deoree is a person whose inter- sts are affected 
by the Bale under O. 31. R. 90, C.P C. The 
term "interests" in R. 90 of O. 91 is not oon- 
fined to interests that existed prior to the 
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0. P. CODE (Y of 1908), O. 21, R. 90—Right 
to apply. 

auotion-sale but inolude interests oreated by 
the sale itself. 19 Cal. 683, Ref. (Spencer and 
Bakrivell, JJ.) Bhavirisetti Gopala 
Krishnayya V Ranjeeva reddi. 

28 M L.J. 228 = 11 L W 184 = 
58 1.0. 333= (1920) M.W N 183. 

- O. 21, R. 90— Right to apply — Inter¬ 
est affected by sate. 

The word "interests" in R. 90 of O. 21, 
must be limited to the properties which are the 
subject of the application. A money deoree- 
holder relying merely upon an attachment 
before judgment of properties other than those 
sold i9 not a person who can be said to have a 
present interest in the properties sold aod so 
oanoot maintain an application under this 
section. 17 C.W.N, 80, Poll. (Sadasiva Iyer 
and Napier, JJ.) KATHIREBAN CHETTIAR v. 
Ramaswami CHETTIAR. 27 tf .L.J. 302 = 

26 1.0. 93 = (1914) M.W N. 871.. 

--- O. 21, R. *90 — Right to apply — 

Auction purchaser. 

An auotion-purohaser is a person " whose 
interests are affected by the sale" within the 
meaning of O. 21, R. 90, O.P. Code and he can 
apply to set aside the exeoution sale under that 
rule. 20 C. 8 (P C ), dist,; 3 Pat L.J. 616, not 
foil.; 38 M.L.J. 228, foil. (Batten, J O.) SHIU 

Prasad v. Santoji. 8 M L.J. 147 — 

18 N.L.R, 98 = 68 1.0. 875=1922 Nag. 118. 

-— O. 21, R. 90— Right to apply — Auction- 

purchaser. 

An auction-purchaser cannot apply to set 
aside an execution Bale under O. 2), R. 90, C.P. 
Code 20 C. 8; 19 C.W.N. 1291 Rel. (Prideaux. 
A.J^J.) BALWaNT v. RATAN Lal. 68 1.0 429. 

-O 21, R. 90— Right to apply — Auction- 

purchaser cannot apply. 

An auotion purchaser oannot apply to have 
the sale set aside under O. 21, ;R. 90, as it does 
not cover the oase of a person whose interest 
was afleoted by the very s«»le sought to be pet 
aside. ( Mullick and Bucknill, JJ.) KARTIK 

Chandra Chatterjee v. Nagenera Nath 
Roy 8 Pat. L.T. 41 = 74 I G. 780 <2>» 

1924 P. 319. (1). 

O. 21, Rp, 90 and 89—Right to apply— 
Hindu reversioner—Maintainability. 

A reversioner to a Hindu widow’s estate is 
entitled to apply under O. 21, Rr. 89 and 90 of 
the 0. P. Code to set aside a sale of immove¬ 
able property on aooount of fraud or irregularity 
in publishing or conducting the sale. Qu&re — 
Whether persons entitled to speoifio perform- 
anoe or lioansees are also entitled to apply 
under that rale. 19 C. L. J. 72. Poll. (Mullick 
and Jtoala Prasad , JJ.) BfiiJ Kbishobe Lai* 
v. Pbatap Narain. 4 Pat. L. J. 860- 

Si 1.0 886-1911 Pat 80t% 
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0. P. CODE (V of 1908), 0. 21. R. 90 —Right 
to apply. 

-0. 21, R. 90— Rip/if to apply — Para¬ 
mount title-holder cannot apply- 

A person olftiming property that had beeD 
sold, by title paramount to that of the judg¬ 
ment-debtor oould not apply to have tbo sale 
set aside. IS Cal 488 ; 23 Bern. 450, foil (Brown, 
A.J.C.). MaungKun u.MaNAN. 

4 U.B.R. 97 = 1 Bar L. T. 234 = 
70 I 0. 900 = 1922 U. B. 22. 

-— O. 21, R. 90— Right to apply—Interest 

— What is—Rateable distribution, nature of. 

The word “ interest ” in the expression “ per¬ 
son whose interests are a fleeted by the sale ” in 

R. 90 means interests in the property sold. 
Creditors who have nothing more than a bare 
ohanoe of getting a higher dividend out of tbo 
debtor’s general assets if the sale is net aside 
are not suoh persons as oan be said to have an 
interest contemplated by the Rule. The ex¬ 
pression “ rateable distribution ” in R. £0 
refers to rateable distribution under 8. 73 of 
the Code and does not include ths distribution 
of dividends under the Provincial Ineolvenoy 
Act. (Crouch and Hayward, A. J. Cs.) 
8ULEMANJI IBBAHIMJI V. PRAGJI KALA. 

39 I.C. 932 = 10 8 L.R. 189. 

-0. 21, R. 60 —Right to apply—Insol¬ 
vent. 

An adjudged insolvent judgment.debtor 
having do interest in the property vested in the 
Receiver cannot apply to set aside a sale under 
O. 21, R 90. An allegation that the auotion- 
purohaser and bidders conspired to lower the 
price w do ground to set aside the sale. Words 
‘'entitled to share in rateable distribution of 
assets ” refer to deoree-holders entitled under 

S. 73. The words “ whose interests are afleoted 

by the sale refer to interests existing in the 
property sold aDd to olaims by the alleged 
creditors. (Pratt, J.C.) PBAGJ1 KalA v. ASSA 
JALAL. • 36 I.C. 830=10 S L.R, 88. 

Scope of. 

- - — 0. 21, Rf. 90, 91 and 98— Scope of 

Order setting aside sale — Interest, if can be 
awarded, 

Where a sale is set aside under O. 21, R. 90 or 
R. 91, the Court has power to order interest on 
the purchase-money also being paid to tbe 
purchaser under R. 93. (Viscount Cave.) 

Maharaj Bahadur 8inqb v. Forbes. 

48 I A. 24= (1921) M W N. 28- 
18 L W. 217-40 M L J. 141 = 19 A.L J. 101 = 
88 Q.L.J. 178-28 O.W.N. 868-2 PL T. 118 = 

6 P.L.J 129 = 89 I.C. 782- 
28 Bom L.R. 727 (P.C.). 

-0. 21, R. 90— Scope o/— Fraud in con¬ 
ducting execution sale. 

O. 21, R, 90, O.P. Cede not only oovera a 
case of material irregularity but also a case of 
fraud in publishing or oonduotiDg the sale. 
(Chatter jee and Panton, JJ.) ABDUL 8AMAD 
MONDAL t>. BASIBUDDIN CHAUDHUBY. 

88 1.0.220, 


C. P. CODE (Y of 1908), 0.21, R 90-Sub¬ 
stantial Injury. 

- 0. 21, R. 90 —Scope of-Decree for 

possession of immoveable property—Attachment 
and sale of—Sstting aside sale. 

Where a deoree lor possession of immoveable 
property is sold in execution of another deoree 
an application does not lie for setting aside 
a sale under 0.21, R. 90.C.P.C. (N. R. Chatter- 
jee and Suhrawardy, JJ.) BlRENDRA NATH 

MlTRA V. UMA OHABAN BANERJEE. 

64 I 0 888. 

- O. 21, R. 90—Scope of—Alteration in 

nexo Code. 

The efleot of adding the words " or fraud ” to 
0. 21, R 90 is to take the applications setting 
up fraud in publishing or conducting a sale, out 
of the scope of 8. 47 and bring them under the 
rule. tShadi Lai and Le Rossignol, JJ.) 
JAGANNATH u. DAUD. 

4 Lah. 243 = 78 I.C. 108 = 1929 Lah. 892. 

-0.21, R. 90— Scope of—Proceedings 

under, come within the scope of 8. 47. 

Proceeding to set aside a sale on the ground 
of material irregularity or fraud in publishing 
or conducting a sale, involve questions relating 
to execution, discharge or satisfaction of a 
deoree and come both under O. 21, R. 90 and 
8. 47, C.P.O. (Sadasiva Aiyar and Moore, 
JJ.) ANANTHARAMA IYER V. VETTATH 
KUTTIMALU KOVILAMMAL 

19 M L T. 3B7 = 8 LW 804- 
84 I.C. 829 = 80 M L J. 811, 

-0. 21, R. 90— 8cope of—Proceedings 

under are not execution proceedings. 

A proceeding to set aside a sale under R. 90 
is not a proceeding in execution as execution 
prooeediDgs ordinarily end with tbe sale re¬ 
sulting from the full nr part satisfaction of 
tbe decree. (Das and Ross, JJ.) JAGDISH 
MlSSIR V. 8URE8WAR MlSSIR. 

2 Pat. L.T. 278 = 62 I.C. 608 = 6 Pal. L J. 283. 

Substantial Injury. 

- 0. 21, Rr. 90 and 89 (2)—Substantial 

injury—Execution sale—Irregularity—No proof 
of injury—Sale not to be set aside—C. P. Code, 
(1882), 8s, 287 and 291. 

An execution sole is not in contravention of 
8s. 287 and 291 {O. 21, R. 69) merely beoause 
having been proclaimed to be held at the 
monthly sale commencing on July 13th it was 
not held till 20ih July and then without a fresh 
proclamation. Assuming there was an irregu¬ 
larity in tbe sale, there was no proof of sub¬ 
stantial iojary to the judgment debtor and the 
sale could not be set aside. (Afr. Ameer Ali,) 

Rang Lal Singh v. Ravaneshwab Pra¬ 
sad Bingh. 89 Oal. 26-88 I. A. 200- 

(1911) 2 M W.N. 108-10 M L.T. 181- 
18 Bom. L R. 822-14 C.L J. 384- 
8 A.L J. 1173-19 1 0 174 = 
16 0 W.N, 1. (P.C.) 
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0. P. CODB <Y of 1908), 0. 21, R. 90—Sub- 
•t&ntlal Injury. 

0. 21, R. 90— Substantial injury— , 
Proof. j 

To come under 0. 21, R. 90 a p.rty musk ! 
prove chat there was such an irregularity ag 
resulted in substantial injury to him. (Pigg^tt 
and Raftqur, JJ.» MOH ‘MAD M*B\LUL 
RAHM \N V. SAIYED A LI KHAN. 29 1.0. 18. 

— ■—0, 21, R. 90 Substantial injury— 
Essential. 

Material irregularity whioh would justify the 
BettiDg aside of a sale mu°t have caused a sub¬ 
stantial injury to the judgment-debtor. (N*to- 
bould and Panton, JJ.) HaladHAR MittrA 
v. Pbafolla Nath. 87 I C. 891. 

-0. 21, R. 00— Substantial injury — 

Lou due from irregularity. 

An execution sale cannot be set aside under 
O. 91, R. 90 if there is nothing to warrant the 
necessary or at least reasonable inference that 
the inadequacy of the price was due to the 
irregularly o^rnpla ned of. ( Teunon and New- 
bould, JJ.) TAIMUDDI BEPABI V. SHEIKH 
LAKPAT BepabI. 48 1.0 212. 

— —0 21, Rr. 93, 88 and 87— Substantial 
injury—Setting aside sale. 

Where the alleged irregularity in the ocnduot 
of the sale did not directly produoe any serious 
loss, there is no ground for setting aside the 
sale. 32 I.C. 990 ; 33 I.C. 692 ; 67 I C. 885 ; 

57 I C. 891. loll {Broadway, J.) NOOR Maho- 
med Khan v Malik Noor Mahomed Khan. 

8 L.L.J. 30-71 I.C. 730-1923 Lab 213 

-0. 21, R. 90—Subjfanfial injury— 

Proof essential . 

When aj appeal against an order for sale 
withont attachment is preferred and during the 
appeal the sale t»k-!S place and ia confirmed, 
it is only Io.js resulting to party from such sale 
that will justify th9 Appellate Court in setting 
aside the sale. 88 Oil. 432, Dies. 10 All 166. 
D'St. (01/field and K'ishnan. JJ ) 8IVA- 

kolando Pill a 11> Ganapatby Iyer. 

37 I.G. 961 =* (1917) M W.N. 89. 

-0. 21, R. 90— Substantial injury — 

Proof of. 

Borne oonneotioo between irregularity and 
inadequacy must be shown. (Sorfatiwi Iyer 
and Moore, JJ.) PaLANIAPPA v. ARUMUOA 
PANDABaM. 33 I 0. 692- 

(1816) 1 MW N. 286. 

-0. 21, R. 90— Substantial injury — 

Evidence of. 

Direct evidence to ooaneot the irregularity 
with the loss by a person who seeks to set aside 
a Gouts auotion sale on the ground of an irre¬ 
gularity ia the oonduot of the sale aud of 
consequent loss to himself. 21 Oal. 66 at 70. 
’Toll. (8adasiea Tyer and Moore. JJ.) SWAMl- 

NATHAlYBB V. SIVAOUBUNATHA OHETTIAB. 

3 « . j M 1.0.990. 


0. P. CODE (Y of 1908), 0. 21, R. 99-Undet * 
valuation. 

-—0. 21, R. 90 —Substantial injury. 

There must be substantial injury by reason 
of irregularity or fraud. (B own. A.J.O ) 
MAUNG KUN v. MA NAN. 4 U B R 07- 
70 I C 900-1 Bur. L J. 234-1922 U.B. 29. 

Uoder-Yaluatton. 

-—0. 91, R. 90— Under-valuation— Sn&- 

stantial injury. 

No substantial injury can be said' to be 
oaused where the valuation of the property in 
the sale proclamation was inadequate bat the 
prios fetched at the auction sale was adequate. 

(Newbould and Panton, JJ.) Haladhar 
Mitba v. Pbafulla Nath. 87 I 0. 899. 

-0.21, R. 93— Under-valuation—Mis¬ 
statement of value of property in proclamation . 

A mis-ntatement of the approximate value of 
the property io a sale proolamation constitutes 
material irregularity especially if it ia know¬ 
ingly made bv the deoree holder. (Walm*lef 
and fluda, JJ,) PARE8H NATH GHOSE v. 
HaBI GHABAN 8HAHA. 82 I C. 28. 

-0, 21, R. 90 — Uader-valuation. 

Omission to state the amount due UDder a 
mortgage, and under statement in the sale- 
proclamation of the value of the property to be 
sold in execution of a decree are irregularities 
under rule 90, Order 21, O.P. (lode and any 
party afhet a d by sale can a-k for \%* cancellation. 
/Teunon and Chavdhari. JJ.) MOBENDRA 

Nath Jana v. bepin Behary Ghosk. 

33 1 0. 946. 

-0. 21, R. 90— Under valuation — Dis¬ 
missal of application by one judgment-debtor— 
Effect of. 

An application to annnl sale by a judgment 
debtor may succeed even if a similar applica¬ 
tion by a oo-judgmeot-debtor may have proved 
infruofeucus. An intentional under statement of 
the value of the property in the application for 
execution and in the sale proolamation, is a 
m#'.trial irregularity and if the judgment- 
debtor sustains substantial injury therefrom 
the sale should be s«t as'd°. (M'olc»rjte and 
Camduff, JJ ) Jadoo Nath CHATTEBJBB 
V. A8WANI KUMAB BANERJEB. 

16 I 0. 974-16 C.L.Jf. 98. 

-0 21, R. 90 — Under-valuation — Time 

of sale omiited. 

Mere under-valuation in sale proclamation or 
an om'ssion of hour of sale, though an 
irregularity but without causing any substan¬ 
tial injury to the applioant is not sufficient 
irregularity to eet aside au execution sale. 
fSharfuddin and Coae, JJ ) GoUR KI8HOBB 
Basak v. Ohandra Mohan Bandopadhta. 

10 l.G, 394. 

~—-■ ■■ 0. 21, R. 00— Under-valuation — Omis¬ 
sion to state area and profile—Whether amounts 
to fraud. 

.Mere under-statement of value of propettiee 
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C. P. CODE tY of 1908), 0. 31. R. 90-Onder- 

valuation. 

advertised lor sale is not by itself sufficient to 
justify an inference of trail.1 unie?9 from other 
airouui^tano.a a deliberate attempt, to get the 
property tor a low price oan be ma is out : when 
the property is described wittn uv euffi :ie:it 
precision, omission to give tbe area and 
p r < fi s is no indication o< fraud. ff'oxe and 
Teunon , JJ.> KlSHORl Dasi v . MUKUND 
LaL. 11 1 0 295 = 19 C W.N. 963. 

- 0. 31, R. 90— UnUr-valuation 0 / 

property. 

More under-valuation in a sale proclamation 
is a material irregularity in publishing the 
sale wi’.hin the meaning of 8. 311 of tbe 
C. P. O., (18-12) anJ if the properties have been 
sold below lb»ir proper value the sale should be 
reversed ( Mook r/ee and Can.duff, JJ ) 
SIVADUKGA L)EBf V RAJMOH*N PODDAR 

10 1.0. 9-19 C.W N. 977. 

————0. 21, R. 90 - U-ider-valuation—Upset 
price —dale set aside. 

Wuore the upset prioe fired in a proclama¬ 
tion of sale of the lease hold interest held by 
the judgment-debtor as le see for over -20 yetre 
had reference only to the annual net tuoome 
and not an inadequate prioe, there was mate¬ 
rial irregularity and the sale should in oonee- 
queDoe be set aside. ‘20 A 412 iP.C.I, Ref. 
(Sadaiiva A*yar and 8pe*cer, JJ ) CHOKKA- 
LINGA QBhVAl t> R. SRINIVASA A1YAB. 

21 1.0. 892. 

- O 21, R. 90 — £7nd#r valuation—Price 

below that ia safe proclamation— Effect. 

Where the value shown in the sale procla¬ 
mation was filed by consent, the faot that the 
price fetched at the sale was considerably less 
is not enough to set aside the sale, Uwala 
Prasad and Ross, JJ.) Rajbans BaHaY v. 
A8KARAN BAID. 1 P. 214 - 1932 P. 080. 

7 -O. 31. R. 90— Uad*r valuation — Sale 

in execution, whither can be 1 el aside for. 

Where the Bale in ezeoutiou of a deoree is 
effeoted for inadequate prioe resulting Irom 
under valuation in the proclamation, the sale 
ehould be sec aside. ( Cou'is and Sultan 
Ahmed JJ ) Muhammad Jahub Beg v.GopaL 
Baban Naravan Bingh. 1 P L T 441- 
3 U.P.L R 12-87 1.0. 610-.1921) Pat 76. 

- -0. 21 R. 90— Under-valuation — In¬ 
sufficient dtsc< ip-ion — G.P Code, O. 21 , R. 64, 

The annual income realised from a property 
was over Rs. 1,000 and the v-»lua*ion stated 
in tbe sale proclamation was Rs. 2.600 Toe 
property wan s Id tor Rs. 2,600 and ooneisttd 
of a right, of fishing in a river wbtoh was about 
20 milea long and it was described merely by 
a lauti number sod h n«me though tbe right 
ran through as many -■ 138 villages. Btld 
that tbe solti projlamanou was materially 
irregular both in the description of the property 
and tbe valuatiou put upon it, and tbe sale 
was liable to be set aside, la tbe oase of such 
a property any particular spot on the river is 
not a oonspiouous part of the property. The 


0. P. CODE <Y of 1908), 0 31, R. 90-Walxer 

of objections. 

principle ol the Rule laid down in R. 64 of 
! O 21 of tbeC P. Code must be applied in such 
I oiroum stances and the copy of tbe cider must 
: be oonspicucus y displayed at various portion 
of the estate. Tbe sale should have been 
advertised in the local r ewe papers cr in Gentle 
[Chapman arid Jtoalo P*asaa, JJ.) CHAT TA- 
RaPATT bINGH V. SURENDARNATH fclbGH. 

44 I 0. 412= 19 18 Pat. 83. 

-0 21, R 90— Under-valuaiioti‘-Inade¬ 
quate prici realised- Efftit. 

It is not safe to infer that the inadequacy 
of the price realised at an auction is due to 
uuder-valuation in tbe sale proclamation lor 
bidders have their own means ol finding cut 
tbe value of the property. Where prtp.ryie 
sold to a deoree-holder in the absence ol other 
holders an ut aer-valuaticn cautee a eenoue 
prejudioe to the judgment-debtor and if it is 
olearly proved that the decree-holder has 
secured the property at a very low price in 
oonsequenoe of the fraudulent UDderevaluation, 
tbe sale should be set aside. {Chamttr, O.J, 
and Roe, J.) BaKHI Ceanl 0 . KaLaNAND 
Bingh. 4 P.L W 86-42 I C. 894- 

1917 Pat. 383. 

Waiver of Objections. 

-—0. 21, R. 90 — Waiver of objections — 

Knowledge. 

Where the purchaser in execution of a mort¬ 
gage deoree is the mortgagee himself, be is 
deemed to have Dotice of the charges to which 
tbe property is subject and he cannot ccmplain 
that it is fixed rate raiyati boloiDg oreated by 
kabuliyat providing monthly instalments lor 
payment of reDt and heavy interest on arrears. 
(Teunon and Chaudhuri, JJ.) BHUTB NATH 

Chattebjbe v. Mathura Mohan N'EKAr. 

07 1 C. 1004-48 Oal. 93. 

O. 31, Rr. 90 and 68 —Waiver 0 / ob- 
jtetion a —Postponement of sale with content of 
juogment- debtor. 

A judgment-debtor got an order postponing 
an exeoution sale on undertaking that he would 
not raise any objection on tbe ground of illegali¬ 
ty or irregularity. After tbe sale took place 
ou tbe postponed date he applied to set it aside 
on tbe ground of an illegality or irregularity of 
which he was ccgDizant at tbe time he gave 
his under taking. Btld, that it could not be 
allowed to impeach the sale. ( Fletcher and 
Hud a JJ.) LAKBBMI PBASANNA MOJUMDAB 
V. RAJINDAB PODDAR. 47 I.G. 891. 

-—O. 31. R. 90— Waiver of objections — 

Agreement to waive alt objtctions. 

An agreement to waive all objeotioDS to an 
exeoution sale is valid srd operative or ly when 
tbe Court sanctions it. Where the Court with* 
bolds the assent the matter is set free and the 
parties cannot be regarded as bonud by the 
agreement. 86 Cal. 4 * 2 , Rel. A sale cannot be 
impeached on grounds expressly waived by tha- 
jadgment-debtor*. 8 A. 280; 2 C.LJ. 684, foil. 
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C. P. CODE iY of 19)8i, 0 21 R 90—Waiver 
of objection. 

Aq application by j uigcnsQt-debto: alleged to 
constitute a waiver should narrowly be scruti¬ 
nised and such rights only taken to have been 
waived as were within his knowledge at 
the time and were expressly abandoned. [Moo- 
kerjee and Teunon, JJ.) BaSANTA KUM\R1 

V. Ram Kanai 8en. 9 A 0- , 69 A7 

13 O.L.J. 193 


_.—0.21, R. 90 — Wv'.V'.r of objections — 

Standing by. 

A judgment-debtor who stands by, when an 
irregularity is oomrattted within his knowledge 
and in his presence should not be allowed 
afterwards to take advantage of that irregular¬ 
ity in support of his application to set aside a 
Court auction-sale. 12 Mad. 19- (P. C.). Foil. 
(Sadativa Aiyar and Moore, JJ.) 0WAMI* 
NATHA AIYAR V. 8IV AGURUNATHA CHET* 
rpr A R 82 I.O. 990. 


--O. 21, R. 90 — Waiver of objections- 

Non-appearance of judgment-debtors . 

Where on the date fixed for the settlement of 
the terms of a sale proclamation the judgment- 
debtors did not appear and object to the terms 
though they had notioe and the properties are 
sold they oanoot subsequently raise objections 
to the same on tha ground of misdespription of 
the properties after the sale has been oonoluded 
and confirmed. Where it is found that no 
substantial injury was oaused to the judgment- 
debtors, the sale should not be set a side on tha 
ground of misdescription of property in the 
sale proclamation. (Sadasiva Aiyar and 
Spencer JJ.) Qubbaraya Rowtheb Mind a 
Nainab v. Muthammai*. 22 1.0. 780. 


O. 21. R. 90 —Waiver of objection-r- 
Ngn*transferable holding. 

A tenant though entitled to get the sale of 
his holding set asid® on tha ground that it i« 
Don-transferable njust ta*e the objection at tha 
earliest possible moment. Such objection oan r 
not be taken in second appeal after the sale has 
taken place. (Uullick and Thornhill, JJ.) 
BHBIKRISHNA RAI V. RAM8ABAN RAI. 

58 I Q. 618-1 Pat. L.T. 287. 


-0.21. R. 90 — Waiver of objection — 

Rights of purchaser. 

An auction-purchaser is not bound to in- 
auire into the oorreotness of an order for 
qx®9Q)tion. (Parlett, J.) Thet d. 

^ ^ 9 I c. 472-4 Bur. L.T. 28. 


_0. 21, Rr. 91, 92 and 93 —Properties 

sold twice over— Suit by second purchaser to 
recover purchase money. 

Where property has been sold in execution, 
the judgment-debtor has no interest thereafter 
in the property. If the Court purports to sell 
the property again, the purchaser aoquirea 
no interest by his purchase and oan sue for 
refund of the purohase-money from all the 
creditors ofthe judgment-debtors to whom it 


C. P. CODE (Y of 1908), 0. 21, R. 91. 

had been paid. (Pigqott and Walsh, JJ.) 
GIRDHARDAS V. 8IDDHESWARI PRAS KD 

Narain Singh. 40 All. 411 = 44 1.0. 697 = 

16 A.L.J. 236. 

-0. 21, Rr. 91. 92— Suit for refund of 

pure base-nimey—Does not lie on ground of no 
saleable interest. 

An auction-purchaser cannot maintain a suit 
for refund of purohase-money on the ground of 
absenoe of saleable interest in the judgment- 
debtor. (Rankin and B. B, Ghose, JJ.) 
BANKA Behari Das v. GURU Das Dhar. 

28 C.W.N. 20 = 192* Cal. 172. 

-0. 21, R. 91— Purchaser at a Court 

sale—Rights and liabilities. 

Apart from R. 91 and fraud, a purchaser at 
a Court-auotion must suffer the results good 
or bad of the sale. The Court selling the 
property does not guarantee the title to the 
property. [Richardson and Cuming, JJ) 

abinash Chandra Ear v. bhuban Chand¬ 
ra Maity. 68 1.0. 126 = 28 C.W.N. 756. 

-O 21, R. 91 —Purchase by executor— 

Application to set aside. 

When an auction purohase is made by an 
exeontor of the deoeased judgment-debtor in hi? 
personal oapaoity he should not be debarred 
from applying under 8. 313 in this oapaoity. 
(Chatterjee and Walmsley, JJ.) Mahabaj 
Bahadur Singh t>. Surendra Narayan 
SINGH. 28 1.0. 898 m 19 C.W.N. 152. 

-0. 21, R. 91— No saleable interest— 

Execution sale. 

A total failure of consideration and the judg¬ 
ment-debtor having no saleable interest in the 
property are necessary tq avoid a sale in exe¬ 
cution but not where the judgment-debtor bad 
saleable interest however small. 8 O.L.R. 468 ; 
9 0. 806; 10 Oal. 368; 9 All. 167, Rel. ( Chat - 
terjea and Walmsley , JJ.) 8HEO GOBIND 
SINGH v. DHANUKDHARI 8INGH. 

21 I.G. 774-19 O W N. 1291. 

■0. 21. Rf. 91, 93— Not exhaustive~r~ 
Remedy of auction purchaser dispossessed by 
successful claimant—Suit if lies, 

Tha provisions of O. 21, Rr. 91 to 93 are not 
exhaustive of tne remedies open to an auotion- 
purohaser who after payment of full price is 
dispossessed by a claimant who succeeds in a 
suit brought under O. 21. R. 63 in establishing 
that the judgment-debtor has saleable 

interest in the property. The remedy is that 
the auction-purchaser should reoover his money 
by bringing a suit for the same. (Harrison and 
Zafar Ali, JJ.) ASADULDAH KHAN »• 
KARAM CHAND. 4 Lah 35*“ 

76 1.0. 605=6 L L J. 87 = 1924 Lab. 119* 

-0* 2L, Re. 91 and 92— Setting aside — 

Execution sale — Proceedings to set aside—Real 
owner—If a necessary party. 

In proceedings to set aaide an auatioa-sala, 
the real ownse is not a necessary pariy tha 
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0. P. QODB (V of 1908). 0. 21, R. 91. 

proper course is to ptooe- >1 against him by suit. 
(Oldfield, 3 .) KOIL KanuaDAI amman v. THE 
CONJEEVARAM HOGSENPET DANARAK- 
SHAKA NIDHI, Ltd. 

24 I.C. 44 = 1 L.W. 412. 

- 0. 1, R. 91— Sole in lots—Effect of. 

The Court is precluded from severing one of 
several parcels of land sold in one lot in an 
execution, on the ground that the judgment- 
debtor has a saleable interest in one lot only. 
The decree-holder must disprove, the f&ot of 
saleable interest in one of suoh plots if admit¬ 
ted. (Benson and Sundera Aiyar, JJ.) 
KRISHNAMA NAICKENt). KANDaSAMI GOUN- 
DEN. 12 M.L.T. 164 = 11912) M.W.N 824 = 

18 1.0. 109 = 23 M.L.J. 108. 

—-- 0. 21. R. 91— Execution sale— Setting 

04«&-^Suif at the instance of a third party— 
Revival of execution proceedings. 

Two lots of property were sold in exeoution 
of a money decree. Out of whioh No. 1, the 
deoree-holder bought. Afterwards a third 
person sued the deoree-holder. He was the 
auotion-purohaser of lot No. 1. He also sued 
the judgment-debtor for a declaration of title 
to lot No. 1 and possession. He obtained a 
decree. Its result was that the sale beoame 
invalid regarding lot No 1. The sale of lot No, 2 
■was A'to set aside at the desire of the judgment, 
debtor ander the provisions of O. 21, R 90, 
-C.F.O. Aiter this the deoree-holdev exeouted 
his deoree for the entire decretal amount. The 
judgment-debtor raised objections that the 
•xeoution petition was barred by time. The 
only remedy to gat baek the prioe of lot No. 1 
was to eubmit an application under 0, 2.1, 
B. 91, O.P.Q. to have the sale annulled. 
Otherwise that prioe cannot be reoovered. 
Reid: Both the jndgment-debtor and the 
daoree holder were parties to the suit and 
henee the order binds them. The exeonlion 
Court need not abrogate the order. (Mullick 
and Duoknill, JJ.) Radha RI8HEN LAD v. 
Kashi Lad. 2 Pafc. 829 = 1 Pat. L.R. 388 = 

1923 Pat. 312 = 76 1 <J. 927 = 
5 Pat L.T. 319 = 1924 P. 278 

-- -0. 21, R. 91—Execution sale—Setting 

aide—Concealment of encumbrances—Effect of. 

It a purchaser at an exeoution sale has bought 
a property the title to whioh ia defeotive or in 
he has beau misled on aocount of fraud or 
omission on the part of the deoree-holder it is 
open to him to seek his remedy as the law 
allows. But there ia no reason why a Court 
should interfere on behalf of the auotion-pur- 
chaser and set aside the sale eimply because an 
auotioQ-purobaser has bought a bad title. 
Every man buys at an auction sale with his 
syea optn apd the general principle that an 
auotion-purobassr cannot attaok his own pur¬ 
chase except on the ground that the judgment- 
debtor has no saleable interest in the property 
must apply. (Das and Bucknill, JJ.) Kedar 
Nath Goenka t>. Mahanth Jagan Nath 
Das. 1 P.L.R, 78=74 1.0.184 = 1924 P. 388. 


C. P. CODE (Y of 1908). 0. 21. R. 92. 

-—- O. 21. R 91 — Saleable interest — IVanf 

of—Auct ion-purchaser—If can get sale set aside. 

An nuction-purobaeer cannot attaok the 
purchase exoept on the ground that the 
judgment-debtor had no saleable interest in 
the property. ( Mullick and Thornhill, JJ.) 

Khetro Mohan dutt v. Dilwar. 

5 P.L.W. 181=46 I.C 614 = 3 P.L J. 516. 

■-0. 21, R. 91 —Warranty of title — 

Judgment debtor having »:o interest in the pro¬ 
perty sold — Purchaser's rights. 

There is no warranty in a Ccurt-sale that 
the judgment-debtor has aDy saleable inter¬ 
est in the property. If the judgmeot-deblor 
has no saleable interest in the property, the 
auotion-purohaser must apply within 30 days 
to set aside the sale under O 21, R 91. He 
has uo remedy by a regular suit against 
the judgment-debtor to reoover his purohase- 
monoy. If he failB so to do aod the amount of 
tbeeale-prooeeds is oredited towards the deoree ; 
he oannot ask the Court to treat the sale as a' 
nullity and to allow him to execute his 
deoree io respeot of the sum represented by the 
sale-proceeds. The deoree roust therefore be 
deemed to have been satisfied to the extent of 
the amount of the sala-prooeeds. (ilfaung 
Kin, J.) U. PAW v. N. R. M. A. Chetty. 

61 I.C. 808= 18 Bur. L.T. 183. 

———0. 21, R. 91— Setting aside sale — 
Fraud of judgment-debtor or decree-holder— 
Purchaser not misled thereby—Whether allowed. 

An auotion-purohaser oannot seek to set aside 
a sale under O. 21, R 91,C.P.C.,on the ground 
that, knowing that the judgment-debto* had 
uo saleable interest io the property, the deoree- 
holder had sold the property fraudulently to 
him. when he was not misled by suoh fraud. 

(Parlett. J.) Maung Tha Dun v. Chokalin- 
GAM CHETTY. 23 I.C. 883 = 7 Bor. L.T. 18. 

-0. 21, R. 92 —Execution sale—What 

passes under. 

What passes under an exeoution sale is the 
property that has been attaobed. If by mistake 
• wroDg property has been attaohed and sold, a 
confirmation in respeot of some other property 
not attaohed is invalid. ( Lord Moulton.) Raja 
THAKUR BABMHA V. JIBAN RAM 

41 Oal. 890 = 21 I 0. 988 = 
41 1.3. 38-18 O W N, 318 = 
18 M.L,J 137 = 12 A.L J. 186 = 
49 G.L J. 161-26 M.L.J. 89- 
(1914) M W.N. 118 = 16 Bora. L.R. 186. (P.C.) 

■0- ^1. R. 92— Execution before 
Collector—Right of pre-emplor—Failure to 
appear before Collector—Order against is final. 

At an execution sale before the Colleotor, the 
same bid was. made by two persons, but one of 
them in addition claimed to have a preferential 
pre-emption right. The Colleotor before 
oonSrmiog the sale directed the pre-emptor |o 
appear before him, but as he failed to do so 
confirmed the sale in favour of the other hidder. 
In a suit by the pre-emptor for possession, held, 
under the rale corresponding to O. 21, R. 92 
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C. P CODE (Y of 1908), 0. 21. R. 92. 

framed by the Govt, under 8s. 68 and 70, O P. 
Code to deal wnb execution sales by Collectors, 
the order of confirmation wag an order ag+in^t 
the pre-emptor and hence final. (Mean, C J. 
Banetjee and Rafique, JJ.) BADRI SINGH v 
TULSH1 R*M. 43 A 203 = 21 A L J. 53 =« 
4 L.R.A. (Civ.) 43 = 1923 All. 183. (F B » 

- 0 21, R 92— Salt-held— Injunction — 

Wa>-t oj notice. 

Where an injunction was granted io favour of 
third parties who claim the property as their 
owd, against the decree-holder restraining h m 
from executing hie decree by sale but no notice 
of it was given to either t he deor<e-holder or the 
officer cmduo'ing the «*!•» and in omst qoence 
the sale lock plaoe. Held th6 validity of the 
sale oannot be quesiioneJ and toe injunction ia 
ineffective. 'Suan, J.) RaMJI DaH v. LAL« 
Cuhagal Lal. 69 I.c 743 = 

1922 All. 282 

-O. 2f, R. 92— Appeal— Purchaser's 

right. 

An order setting aside a Bale ia appealable by 
tbe purchaser as he is affected thereby 
(Richnrd» C. J. and Banerji, J.) Faz\L RaB 
V. MANZUR AHMED 40 All 423 -* 

49 1 0. 773-16 A L J. 433 

O. 21, R. 93 — Title to prooerly — Right to 
rent—Auction purchaser—Relation bick ol tit.s. 

Th? title of the auction-purchaser dates ouly 
from the confirmation of the sa'e and does not 
relate back to tbe date of sale. He is therefore, 
not entitled to rent for th* intervening oerioi. 
94 All. 475 ; 7 l. O. 65 Foil. ( Qrifii , J) 
JUGGILAL V. HUKDM OHAND 

9 1.0.23 = 8 A L i. 32. 

- 0 21, R. 92, 8. 47 —Ez c-ition sole — 

8etting aside—Application to set aside—Collec¬ 
tor—Duty to lot ward to Civil Court. 

Id execution proceedings held before a 
Collector, when once an application is m*de, 
within the time limited by law to the Colleotor 
to set aside the sale, the Colleotor is bound to 
refer the Application to the Civil Court. If the 
Collector, notwithstanding the reference of the 
Application to tbe Civil Court, proceeds to con¬ 
firm tbe sale, the judgment-debtor oan sue to 
have the sale declared vo»d when ths auction 
purchaser is not the deoree-holder. (Mnclerd.Q J. 

and Heaton, J.) Balgadda v. M *llappa. 

44 Bom. 381 = 97 1 0 440 = 
22 Bom. L R, 789. 

-0. 21, R. 92— Not ice— Limitation. 

Notice nnder R. 92 need not be g'vea within 
80 days from tbe date of sale. { Sciff, C.J and 
Chandavarknr. J.) GANESH Bu« Najk v. 
VlTHAL VAMAN MAHALYA. 87 Bona 381 = 

19 I.C. 478— IB Bom. L R. 244 

-O. 21, R 92— Notice—Service on oil 

persons not compulsory. 

O. 91, R. 97, 0. P. Code, does not maki it 
obligatory on tbe applicant to pay the process- 
fee or to serve notice according to the m?de of 
-servioe prescribed in the O. P. Code in every 


0. P. CODE (Y of 1908), O. 81, FJ 92. 

o»se, on all paeons afDotsd bv the sale, 
iSuhrawardu *nd Oh s*, JJ.) 8ANTOSH BALA 
Debi V Ram Chandra Ghati. 671 C. 286. 

— — - 0 21, R 92 —Appeal —Second appeal. 

U iler the Code, no second appeal lies from 
an apceUate order reversing the order-of the 
fi 'at Cour*. setting aside an ex°ention sale under 
R 92 ‘F.etch°r a id N wbonld JJ.) RAKHAL 

Chandra v. Manabanjan Das 

41 I.C. 793 

■ ■ -0. 21, R. 92— Execution sale — What 
passes under. 

The legal effect of an execution pale depends 
up m the slams of the decree-holder at the 
time pmeerdingp for sale are tnk a n and not at 
the tun of actual ( Mo''k°rjee and Beach- 

cmft JJ.) 8YEDUNNESSX KHvTTUMP AMIR- 

UDDIN. 43 Cal 29 i = H I.C. 853 = 

21 0 W N. 817 = 23 C.L J 629. 

■0 21, R 94 Ez cwion sale- Private 
satis/ icuon of d-c>e*. —N > confirmation. 

Wh^re *ft«r a sale in ececuiion of a decree, 
the decree-holder is pam the amount of his 
deoree and there is a concurrent wish of the 
parties thautho sa'e should be set aside, the 
Court may tr«»t the sale as beuig of no effeot 
and decline to nonO'Di i r . (,/<•> fc»»»s. 0 J. and 

N R. Oh tfenee, J.) Ram Prasad t> Rami 
CHARAN SINGH 27 I 0. 601. 

■0- 21, R, 92 —Setting aside sale— 
Sale of several properties at one auction. 

Aa execution sale oan be set aside as regards 
somo of the propertied out uc at an auction. 
9 Cal. 656 at 66 2 R *1. ( Wnod*offe and Carnduff , 
JJ.) Rajaki Nath v Kusum Kumini. 

24 I G 64 = 18 0 V H. 917. 

— -0 21. R 92 —Ez culion sale—Deputes 

beito en rival bidders at sate—Monies «» Court 

— Decree-holder, if entitled to interest up to 
date of confirm ition of safe. 

Where monies were realised by tbe sale in 
execution of the judgment-debtor’s properties, 
aod the decree-holder wae not allowed to draw 
out his amount owing ta the delay in the 
confirmation of sale resulting from disputes 
between bidders at the execution sale, the deoree 
holder is entitled to interest on his decree 
amount up to the date m confirmation of the 
rale. (T^unon and B achsroft, JJ.) NAFaB 

chandba Pal v GopalChandra 

22 1 0 916-19 0 L I. S68. 

— -O 21, R. 92 —Notice to a notion-pur¬ 

chaser. 

N ’tic* to auotinn.parohaner is neoessary 
before petting a«id* sale. I Mookerjes and 
C IS’STS, JJ.l BIBI 8HAROFAN t>. M'H0MAI> 
HABIBUDOIN. 13 0.LJ 881- 

10 I 0. 1*8-15 O.W M 689. 

--— O 21. R 92 —Apoeal against appellat'S 

order die* not lie. 

An order confirming or setting aside a isle i* 
appealable nnder O. 48, r. 1 (j)and hence cinder 
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a. P. CODE (V of 1908), 0. 21, R. 92. 

S. 104, C.P.G., no seoond appeal lies in suoh a 
oaae. (Shade Lai , O.J. and Le-Rossignol, J.) 
Jagannath V. Daud. 4 Lfth. 243° 

75 1.0 103 = 1923 Lah. 592 

- O. 21, R. 92 —Order under—No second 

appeal. 

An order on an application seeking to set 
aside an auotion>ea)e on the ground of material 
irregularity and fraud is not open to seoond 
appeal. (Abdul Raoof , J.) JaGAN NATH BETHI 

u. Pir Mohamad. 72 I.O. 788 = 

1923 Lah. 287. 

-0. 21, R. 92— insolvency —Attachment 

and sale of property as belonging to insolvent — 
Defeated claimant—Right of suit is not barred. 

Where a person whose olaim to oertaiu pro¬ 
perty sought to be sold as the property of the 
insolvent has been defeated, brings a suit to 
establish his right, such a suit is not barred by 
0. 21, R. 92, C. P. C. (Harrison, J.) Harnam 

v. GANPAT. 3 Lah. L.J. 9 = 73 1.0. 367== 

1983 Lah. 224 

— —— 0. 21, Rr. 92 and 94 — Confirmation of 
sale. 

Under O. 21, R. 92 an auotion sale beoomes 
absolute on confirmation by certificate of sale 
in the absenoe of whiob it may be inferred from 
the oonduct of the exeoutiDg Court after reoeipt 
of report of sale. I Johnstone, O.J.) 8AWAN 
MAL v. 8HIB DAYAL. 81 P.R. 1915 = 

31 I C. 254 = 178 P W.R. 1915. 

" 0. 21, R. 92 —Does not oust inherent 
power to cancel sale. 

Per Wallace, J.—Order 21, R. 92 of the Code 
of Civil Procedure does not oust the inherent 
power of a Court to interfere to oanoel the sale 
even though no party has applied for oanoella- 
tion wb9n the Court disoovere in the course of 
the proceedings, that the decree-holder auction- 
purchaser deliberately misled it and profited 
thereby to the disadvantage of the judgment- 
debtor or the judgment-debtor’s creditors. 

(Schwabe, O.J. and Wallace, J.) Raghava- 

OHARIAR V. MURUGE8A MUDALI, 

46 Mad. 983 = 44 M L.J. 680 = 
(1923) M.W N 323 = 82 M.L.T. (H C ) 285 = 
17 L.W. 750 = 72 I 0. 945 = 1923 Mad. 636. 

■ —0. 21. Rr. 92 and 03 —Persons affected 
by application to set aside sale—Right to 
rateable distribution. 

Persons who had obtained orders in their 
favour for rateable distribution of the prooeeds 
of an exeoution sale are persons affeoted by an 
applioation to set aside the sale within the 
meaning of proviso to 0. 21, R. 92 (2) and an 
order behind their baoks oaonot bind them for 
the purposes of 8. 93. (Abdur Rahim, J.) 
KOMANDUR KBISHNAMACBARLU V. DANOJI. 

8 L.W. 592 = 3B M L.J. 604 = 
24 M.L.T. 482 = 48 l.C. 88 = 
(1918) M.W.N 716. 

-0. 21, R. 99— Setting aside sale- 

jurisdiction—Notice, 

Vol, 11—93 


C. P. CODE (¥ of 1908), 0. 21, R. 92. 

An order setting aside a sale is one without 
jurisdiotioQ when passed without notioe to the 
auotion- purchaser. (C leg, F. M.) Sundara- 
BAJA A1YANGAR V. ASIRI Naidu. 32 I c. 891. 

--21, Rr. 92 and 91 —Setting aside 

sale—Proceedings under 0. 21, R. 92 (2) — 
Whether final. 

Proceedings under R 92 (2) are net final and 
a third party is notoonoluded by it. 8 Mad. 99; 
11 Mad, 269,Foil. (Oldfield, J.) KOIL Kanda- 
DAI AMMAN V. THE CONJEEVAUAM HOGSEN- 
PET DANABAKSHKA NlDHI, LTD 

24 I C. 44=1 L.W. 412. 

-;-0. 21, R. 92— Confirmation—Right of 

auction-purchaser. 

If there is any irregularity in publishing or 
conduotiDg the sale, the auotion-puroha9er has 
no aosolute right to have the sale confirmed 
though the irregularity be not his. (Benson 
and Sundara Aiyar . JJ.) Raja OF Kalahasti 
v. Maharajah of Venkatagiri. 

88 Mad. 887 = 14 M L T 820 = 
21 l.C. 389 = 23 M.L J 198. 

-0 21, R. 92 —Setting aside sale— 

Confirmation — Setting aside — Attachment 
before judgment — Property outside Court's 
jurisdiction —Sale and confirmation wi'.houl 
objection—Effect. 

An exeoution sale is not valid merely beoause 
there was no attaohmoDt before sale or that it 
was made before judgment by a Court within 
whose jurisdiction, the property was not situate. 
Where suoh a sale takes plaoo without oojeotion 
of the judgment-debtor aud tbe 6ale had been 
confirmed, it is not open to him to objeot to the 
9ale. Persons getting sham conveyances from 
the judgment-debtor are in the same position 
as the latter aod cannot object to tbe sale. 
(Sankaran Nair and Sadasiva Aiyar, JJ.) 
VELAYUTHA MUPPAN V. SUBRAMANIAM 

Chetti. 18 M.L T. 207 = 24 M.L J. 70 = 

18 1.0. 498 = (1913) M.W.N. 186. 

21, R. 92 — Sale when becomes 

absolute. 

A sale beoomes absolute when it is confirmed 
and not when a petition under 0. 21, R 90, is 
dismissed. ( Benson , 0.0.J. and Napier, J.) 
ARUNAGIRI MUDALIAR v. UTHANDO 

Mudali. 12MLT. 311 = 

17 1 0. 242 = (1912) M.W.N. 1136. 

---0. 21, R. 92 —Execution sale—Satis¬ 
faction reported—Sale cannot be confirmed. 

Where a sale in exeoution is held prior to the 
admission of satisfaction of the deoree by the 
decree-holder, che sale cannot be ooofirmed 
after satisfaction is notified to tbo Oourt. 

( Kolval, A J.C.) NILKANTH v. YE8HWANT. 

18 N L.R. 134 = 69 l.C. 831 = 1922 Nag. 248. 

-0. 21, R, 92 —Qeveral judgment-debtors 

—Sale set aside as against cne—Confirmation 
in entirety—Cannot be made. 

A. sale in exeoution at a decree wbioh has 
been set aside as against one of the several 
defendants, cannot be confirmed in ita entirety 
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but only against the shares of the other defend¬ 
ants. (Kotwal and Macnair, A.J.Os.) Hari 
Ram v» GOPI Kisan. 61 1.0. B71. 

-0. 21, R. 92— Order sitting aside sale 

is not open to second appeal. 

There is no seoond appeal from an order 
setting aside a sale under 0. 21, R. 92 of the 
C.P. Code. 38 0*1. 339. ref, (Kanhaiya Lai, 
A.J.O.) Jaomohan Singh v. baohcha. 

28 O.C. 78 = 9 O.L.J. 80 = 66 I.C. 929 = 

1922 Oadh 146. 

-0. 21, R. 92— Execution sale—Appli¬ 
cation to set aside—Addition of parties alter the 
time prescribed — Limitation, 

An application to have an execution sale set 
aside was made within the time allowed by 
law. In that application the number of the 
execution case was given and certain of the 
deoree-boldere auction-purchasers were men¬ 
tioned. The names of four of the decree-holders 
were not mentioned but notice was subsequently 
served on them of the application. Held, that 
it was not neoessary that notice of the applica¬ 
tion should be served on all persons affected by 
the sale within 30 days of the sale. 0.21, 
R. 92, O.P.C., merely provides that no sale shall 
be set aside until notice has been issued 
to all persons afieoted by it. But there is no 
limitation provided for giving such notice. 37 
B 387, 390, foil. (Lyle and Ashworth, A.J.CS.) 
abdur Raman v. babu Har Narayan Das. 

9 O.L.J. 211 = 4 U.P L.R. (O.C.) 72 = 
68 I.C. 238 = 1922 Oodb 129. 


0. P. CODE (Y of 1808), 0. 21, R. 93-Execn- 
tion Sale. 

8. 47 or 01. (3) of R. 92, O. 21 of the 
C.P. Code does not bar a person whose objection 
under R. 89 has been disallowed from suing 
when he was neither a party to the suit in 
whioh the deoree was passed, nor to the execu¬ 
tion proceedings after the deoree. A Court is 
not bound by the admission made by the plead¬ 
er of a party where the evidenoe on reoord 
clearly shows that the admission was wrong. 
(Shah Din, J.) Bhan SINGH v. Prithami 
CHAND. 104 P.L.R. 1916 = 86 I C. 212 = 

179 P.W.R. 1916. 

-0. 21, R. 92 (2)— Mandatory provision. 

The Coart has no power to entertain an 
application for setting aside a sale unless the 
deposit is made within 30 days from the date of 
the sale, because the requirements O. 21, R. 92 
are mandatory and not directory. (Sadasiva 
Aiyar and Moore. JJ.) VENNISAMI THEVAR 
V. PERIAYaSWAMI. 

19 M.LT. 192 = (1916) 1 M.W.N. 179 = 

33 I.C. 996 = 8 L.W. 271. 

-0. 21, R. 92 (2) and R. ^-Appeal — 

Setting aside sale—Refund of money. 

An order under O. 21, R.“92 (2) and R. 93 
setting aside a Court-sale at the instanoe of the 
deoree-holder and ordering repayment of pur- 
ohase-money to the third party purohaser is 
not appealable under 8. 47. ( Sadasiva Aiyar 

and Moore, JJ.) Lingam Krishna Bhupati 

DEVU GARU V. JOGANI VENKATASWAMY. 

(1916) 1M,W N. 109 = 33 I.G. 239 = 8 L W. 106. 


-0. 21, R. 92— Provisions of, applies to 

stiit fo set aside sale under S. 174 of Bengal 
Tenancy Act. 

The provisions of O 21, R. 92, C.P.C. 
requiring notice to be served does not apply to 
a suit brought by a judgment-debtor to set aside 
a sale under B. 174 of the Bengal Tenancy Aot. 
(Miller, O.J. and Ross. J.) Pahlad Singh v. 
Sajivan RaI. 6 P.L J. 16 = 61 I.O. 126 = 

2 P.L.T. 66. 


-0. 21, R. 92 (2)— 8elting aside sale— 

Nature of order. 

The order setting aside or refusing to eet 
aside a sale in execution of a rent deoree is one 


deoiding a question of title to the land in 
dispute between the parties. (Mookerjee atid 
Oamduff, JJ.) Beni Madhab Roy v. 
Bisweswar Bharati. 16 0 L J. 542 = 

18 I.C. 486=17 C.W.N. 84. 


_0. 21. R. 92 (2) — Limitation — 

Terminus a quo—Sate— When complete. 

The thirty days under O. 21, R. 92 (2) are to 
be oounted from date of deposit made under 
O. 21, R 84. 35 All. 65. Poll ; 1 P.W.R. 1909, 
Dies. (8hodi Lal % J.) Mussammat Khaiban 

V. THE ALLIANCE BANK OF SIMLA. 

SO 1.0. 914. 

-O. 21, R. 92 (3)— Fresh suit—Execu¬ 
tion of deoree—Application to set aside rate by 
third party—Admission by pleader igni red. 


-O. 21, R. 93, 

Effect of setting aside sale. 

Execution sale. 

Mistake in proclamation of sale. 

Refund of money. 

Remedy by suit. 

Saleable interest. 

Warranty of title. 

Effeot of setting aside Sale. 

-0. 21, R. 93 —Effect of setting the sale 

aside—Poundage, 

When a third party purohaser at a Court- 
auotion has had to pay poundage fees and the 
sale is afterwards set aside, it is doubtful as to 
from whom the poundage fee is recoverable, 
vie., judgment debtor or decree-holder. (Sada¬ 
siva Aiyar and Moore, JJ.) Linoham Krishna 
Bhupati Devu Gabu v Jooani Venkata- 
SWAMY. (1916) 1 M W N. 109 = 

33 1.0. 288 = 3 L.W. 109. 

Execution Sale. 

-— O. 21, R. 93— Execution sale—Failure 

of title—Remedy of auction purchaser, 

Where it is subsequently found that the 
judgment-debtor is only entitled to a share of 
the property sold, the purohaser cannot sue to 
recover a proportionate part of the purchase- 
money, especially when the Bale had never been 
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0. P. CODE (V of 1908) 0. 31, B. 03-Miatake 
in Proclamation of Sale. 

set aside. 39 All. 111. Dies.; Ill P.R. 1909. 
Poll. (Scott-Smith and Martineau, JJ.) 
Bhagwan Das u. Allah Baksh. 

81 1.0. 899 =>82 P.R. 1919. 

Mistake in Proclamation of Sale. 

- —0. 21, Rr. 93 and 92 —Mistake in pro¬ 
clamation of sale—Smaller area sold than 
advertised—Duty ot Court with regard to pro¬ 
clamations—Remedy of purchaser misled by 
mistake due to carelessness of Court, 

Where a Court sale io exeoutiou of a deoree 
is not vitiated by fraud on the part of the 
judgment-debtor or the deoree-holder. the pur¬ 
chaser buys at his own risk and there is no 
warranty of title or guarantee that the property 
will answer to the description. In eales under 
the direction of the Court, Courts must be 
sorupulous in the extreme to see that no taint 
or touch of fraud or deceit or misrepresenta¬ 
tion is found in the oonduot of its ministers. 
When owing to a mistake in the proclamation 
of Bale a larger area was advertised for sale than 
was actually sold, the auotion-purobaeer oan 
sue either for a refund of a proportionate part 
of the purobase-money or for a cancellation of 
the sale. He oan sue for either of the two 
reliefs, and would be entitled to the first if he 
oan prove that the prioe paid by him is in 
excess of the fair value of the property and that 
he was induoed to pay that prioe by tbe mis¬ 
description in the sale proclamation. [Maung 
Kin, J.) ISPAHANY v. N. A. P. K. CBETTY, 

9 Bur. L.T. 169 = 83 1.0. 1003 = 

8 L.B.R, 427. 

Refund of Money. 

““0* 21, R. 93 —Refund of * purchase- 

money. 

The purobase-money is returnaole to the 
purchaser only on the execution sale being set 
aside. ( Richards . J. C. and Rafique, J ) 
Nannu Lal v. Bhagwan Das. 39 AN. 114 

37 1.0. 9 = 14 A.L J. 1218. 

———0. 21, R. 93 —Refund of purchase- 
money—Setting aside sale—Necessity for. 

Where a purchaser at a oourt-auotion seeks 
to get baok his purchase-money, he must as a 
condition precedent, have the sale sot Aside 
under O. 31, R, 91, O.P.C. Ha oan, however, 
aue the judgment-debtor on the ground of fraud 
or misrepresentation. 39 M. 803 ; 39 All. J14, 
foil; 35 B. 29, Ref, (Macleod, C. J. and Coyajee, 
J.) Balvant Ranganathu. Balu Malu. 

46 Bom. 833 = 87 I C. 360 = 
24 Bom. L R. 308 = 1922 Bom. 203. 

--0* 21. Rr. 93 and 90— Refund of pur¬ 
chase-money—Purchaser from decree-hoder — 
8ale subsequently set aside—Effect of. 

The purohaser of a property privately from a 
deoree-holder whioh was purobased by the 
latter in sale in exeontion of his deoree, is as 
much affeoted as tbe deoree-holder, by subse¬ 
quent proceedings in whioh the sale set aside, 
after notice to decree-holder but without notice 


0. P. CODE (V of 1908). 0. 21, R. 93-Remedy 
by suit. 

to purohaser. The purohaser i6 entitled to a 
refund of the price paid with interest from bis 
vendor. (Woodroffe and Mookerjee, JJ ) 8ATI 
Nath v. Ratnamani Naskab. 41 1 0. 200. 

■—0. 21, R. 93— Refund of money—Ex¬ 
ecutable as a decree. 

A purohaser at a Court-eale whioh had been 
subsequently set aside, obtaining an order for 
refund of the purchase money, oan execute 
the order as if it were a deoree. ( Soencer and 

Bakeiuell. JJ.) Venkatabamanamukthi v. 

SUNDABA RAMIAH. 47 I C. 630 = 

23 M L T. 308. 

' -0. 21, R. 93 —Refund of purchase- 

money — Interest. 

8ix per cent, interest and no more should bo 
allowed on the purohase money repayable to 
the auotion-purohaser. [Oldfield and Phillips , 
JJ.) Tl RUM ALA IS AM I NAIDU V . 8UBRAMA- 
NlAM CHETTIAR. 48 1.0. 109 = 40 Mad. 1009. 

-0. 21, Rr. 93 and 91— Refund of 

money—Right to. 

The right to obUin a refund of purohase- 
money when the judgment-debtor is found to 
be without a saleable interest, must be 
regarded as entirely the creature of Rr. 91 
and 93 of 0. 21. with the result that without 
getting the sale set aside through the Court 
and by the methods prescribed by the Code, 
there lies no remedy for any purohaser. The 
general priooiple of caveat emptor would 
affect the purohaser unless he chooses to 
adopt the remedy given to him by tbe statute. 
Where, however, the fraud or oarelessuass of 
a party has led to the invalidity of the sale, 
the matter stands on a different footing. 
(Drake-Brockman, A.J.C.) Lakshmichand 
v. Chaturbhuj. 68 I.C. 230 = 4 M L J. 274. 

Remedy by Suit. 

0. 21, R. 93— Remedy by suit — -Judg¬ 
ment-debtor having no saleable interest—Suit 
for refund of purchase-money—Right to sue. 

The present Code of Civil Procedure does 
not reoognizs any substantive right of the 
auotion-purohaser to maintain a suit for the 
refund of the purchase-money, whero it is 
found that the judgment-debtor had no Bale- 
able interest in the property sold. His right 
is limited to an application under R. 93 for 
an order for re-payment of the purchase- 
money, in case the sale has been S6t aside by 
the Court. ( Sulaiman and Gokul Prasad, JJ ) 
Ram Saboop v. Dalpat rai. 43 All. 80= 

18 A.L.J. 905 = 88 1.0. 108 = 

2 U P.L.R. il) 318. 

--O. 21, R. 93 —Remedy by suit—Execu¬ 
tion—Sale—Purchaser deprived of possession 
—Suit for refund of purchase money. 

A Court auotion-purobaser oannot maintain a 
suit against the decree-holder for refund of pur¬ 
chase-money, when he is deprived of possession! 
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C. P. CODE (V of 1908), 0. 21, R. 93-Remedy 
by suit. 

by a thicd party. (Tuiball and Abdul Raoof, 
33.) Man Mohan Lad v. Gopi Nath. 

46 I.C. 108 = 16 A.L.J. 511. 

-0. 21, Rp. 93 and 91 —Remedy by suit. 

A suit is maintainable by the auction-pur¬ 
chaser for recovery of purohase money on the 
ground that the judgment-debtor had no 
saleable interest on the date of 6ale on the 
properties sold. 6 All. 577, Foil. ( Richards , 
C.J. and Tudball, 3.) Muhammad Naji- 
BULLAH l>. 3 Al NARAIN. 36 All. 529 = 

26 1.0. 39 = 12 A.L.J. 908. 

-0. 21, R. 93 —Remedy by suit—Re¬ 
covery of purchase-money. 

In a suit by au auction-purchaser to reoover 
the purchase-money UDder 8. 315 on the ground 
that the judgment-debtor had no saleable 
interest in the property sold the proper article 
to be applied is Art. 120 of Limitation Aot, 
(Richards . C.J. and Lyle , J.) Bideshwari 

FRASAD NARAIN SINGH V. MAYANAND GlR. 

85 All. 419 = 19 I.C. 986 = 11 A.L.J, 606 

-0. 21, Rr. 93 and 91 —Remedy by suit 

—Not retrospective — Difference between the old 
Code and new. 

Under 8. 315 of the C. P. Code of 1882 the 
purohaser at a sale in exeoution of a decree was 
competent to maintain a suit against the deoree- 
holder for recovery of his purchase-money when 
the judgment-debtor was found to have had no 
saleable interest in the property sold. The 
purohaser was not restricted to the special 
procedure in the exeoution department men¬ 
tioned in 8. 315. 40 A. 411 ; 322 B. 753 J 37 
0. 67 = 40 M. 1009, Ref. A suit to reoover the 
purohase-money would be governed by Art. 120 
of the Lim. Aot. Semble : The law is changed 
under O. 21, R. 93, O.P-C., and the remedy by 
suit is no longer available. 39 A. 114; 39 M. 803; 
40 M. 1009; 43 A. 60, R. But the alteration in 
the law being of a substantial oharaoter is not 
retrospective and an auotion-purohaser whose 
right to obtain the purohase money was acquired 
before the coming into lotoe of the new Code is 
not afleoted and his right is not extinguished. 
35 A. 419 ; 23 M.L.J. 487 ; 39 M. 603 ; 12 L. 
W. 639, Rel. IMookerjee and Chotzner, 33.) 
Makar ALI y. 8ARFADDIN. 36C.LJ. 132 = 

27 C.W N. 183 = 70 1 0 609 = 
50 0- 119 = 1923 Oal. 89. 

-O. 21, R. 93— Remedy by suit—Absence 

of saleable interest. 

No suit lies for reoovery of the purohase 
money when it is found that, the judgment- 
debtor had no saleable interest in the property 
sold in exeoution. The remedy of the purohaser 
is by an application under O. 21, R. 93, C P. 
Code. 4JL 1.0. 924 ; 22 C.W.N. 760 ; 39 A. 114, 
Rel, (Newbould and Panlon, 33.) Bipin 
BEHARI GHOSH V. HAB1 OHABAN GHOSH. 

64 I.C. 628. 

--O. 21, R. 93 —Remedy by suit-Auc- 

tion-purohaeer—lf can recover pur chan-money. 


0. P. CODE (V of 1908), 0, 21, R. 93-Ramedy ' 
by salt. 

A Court-auotion-purohaser cannot sue to 
reoover the purohase money on the ground that 
the judgment-debtor had no saleable interest 
in the property sold. (Chatterjee and Richard¬ 
son, JJ.) Jubaru Mahomed v. Jathi 
Mahomed, 46 I.C. 788=22 C.W.N. 760. 

- 0. 21, R. 98 —Remedy by suit—Absence 

of—Saleable interest—Suit for refund of pur¬ 
chase-money. 

A separate suit by a purohaser in exeoution of 
a decree to obtain a refuod of the purchase- 
money paid by him on the ground that judg¬ 
ment-debtor had no saleable interest in the 
property sold, does lie even though the plff. 
does not ask to set aside the sale. 35 Bom. 29 ; 
36 All. 529, Ref. ( Fletcher and Smither , JJ.) 
Prasanna Kumar Bhattacharjee v. 
IBRAHIM MIBZA. 41 I.C. 924. 

- 0. 21, R. 98 —Remedy by suit— Sale 

under the Old Code—Discovery of want of title • 

Where an exeoution sale is held uoder the 
Code of 1832 but subsequent to the passing of 
the Now Code it is found that the judgment- 
debtor bad no title to the property sold, a suit 
by the purohaser for refund of the purohase 
money is maintainable. (Ayling and Odgers, 
33.) ALANJI ISOECK SAHIB V. VENGA 
CHETTY. (1920) M.W.N. 736 = 

60 1.0. 66 = 12 L.W. 689. 

-0. 21, Remedy by suit—Provi¬ 
sions compared regarding setting aside of sale 
and purchaser's claim thereon. 

O. 21, R. 93 of the New Code repeals the 
last olause of 8. 315 of the old Code whioh 
deals with the right to reoover the purohase- 
money on oanoellation of the sale. The Rule 
in the New Oode makes provision for the pur¬ 
chase money being refunded on a sale boing set 
aside in exeoution proceedings. However, even 
io the case of a sals under the Old Code, the 
purohaser must have reoourse to a separate 
suit for enforcing his claim, in the event of the 
sale Leing sec aside by a separate suit after the 
new Act is passed. 23 M.L J. 487, Dist. 
(Srinivasa Aiyangar, J.) INTI Tarini p. 
ROMOLl BlSOYI. 87 1,0. 763- 

- 0. 21, R, 93 —Remedy by suit—Execu¬ 
tion sale—Sir anger-pur chaser—Right to sue for 
purchase money —Interest — Cosfs of Sale — 
Poundage—Civil Rules of Practice, Rr. 154 
and 157. 

A stranger-purohaser at an execution sale 
whioh is subsequently set aside owing to ir¬ 
regularities in the conduct of the sale for whioh 
the deorsc-bolder is responsible, is entitled to 
sue and reoover from the deoree-holder the 
purohase-money paid by him into Court, the 
interest thereon, and also the poundage and 
other expenses of the Court sale. Poundage is 
the fee whioh is levied in England by the 
Sheriff as remuneration for his servioe. In 
India as the officers of the Court conducting 
the sales are paid a fixed salary, a certain 
percentage of the purchase-money, is taken foe 
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G,P. GODS (V of 100B), O. 21, R. 98—Remedy 
by salt. 

purchasing stamps. In effeot the fee is a oharge 
paid by the decree-holder for the eervioes he 
obtains from Court. 17 Mad. 228: 29 M.L.J. 487, 
Ref. (Spencer and Seshagiri Aiyar, JJ). Par- 
vathi Ammal v. Govindasnvami Pillai. 

39 Had. 803-29 M.L.J. 467 = 2 L.W. 861 = 

80 I.C‘827 =»(1918) M.W.N. 797. 

-0.21, R. 93 —Remedy by suit—Rights 

of auction-purchaser to recover money. 

(Per Ayling, J.) Quaere.— Whether the auo- 
♦ tion-purohaeer has a right of suit under the 
new Code for the purpose of reoovery of the 
purohase money on the discovery of absence of 
interest in the judgment-debtor. But the Code 
does not take away the right of suit whioh has 
aoorued before it oame into force. (Per Napier, 
J.)—Under the present Code the right is no 
longer a substantive right, but a right to get an 
order in exeoution proceedings for re payment 
if he discovers the absence of interest before the 
confirmation of the sale. ( Ay ling and Napier, 
JJ.) Mahadeen Ibrahim v. Mahamed 
:Meera Levvai. 12 H.L.T. 431 = 

23 M.L.J. 487 = 17 I.G. 437 = 
(1912) M.W.N. 1180. 

-0. 21, R. 98— Remedy bp suit — Pur¬ 
chaser subsequently evicted—Suit for return of 
purchase money. 

No aotion lies against the deoree-holder for 
return of the purohase money when the pur¬ 
chaser iB evioted by a third patty who success¬ 
fully establishes his title in a regular suit. 
There is no implied warranty of title in Court 
sales unlike private sales. (Miffra. A J.C.) 
DEWAJI v. AMRITA. 82 1.0, 818 = 

18 N.L.R. 140. 

~-0, 21, R. 93 —Remedy by suit — Auc‘ 

tion-purchaser—If can recover purchase-money 
as the ground of judgment-debtor having no 
saleable interest. 

An auotion-purohaser oannot maintain a 
suit to recover purchase-money on the ground 
that the judgment-debtor had no saleable in¬ 
terest in the property. There is no implied 
warranty in an auotion-sale in exeoution of 
either a money decree or a mortgage deoree 
except so far as it is reoognized by the C.P.C. 
42 I.O. 440, Foil. (Mitlra, A.J.C.) GOVIND v. 
SHANKAR. 42 I.G. 483. 

■" ■ 0. 21, R. 93 —Remedy by suit — Pur¬ 

chaser deprived of property by paramount title 
—Suit io recover purchase money . 

A purchaser at a Court-sale who is after¬ 
wards deprived of the property purchased by 
him by a person olaiming paramount title, has 
no right to sue for reoovery of the pnrohase- 
money from the person to whom it has been 
paid. His only remedy is by application under 
R, 98. (Daniel, A.J.O.) RAM DAYAE, v, i 
jRAMPAL SINGH. 33 0,0.43- 81 1.0. 96- 

6 0.L.J, 160. 


0. P. CODE (Y of 1908), 0. 21, R. 93—War¬ 
ranty of Title. 

Saleable Interest. 

-0. 21, R. 93—Saleable interest—Ab¬ 
sence of—Right to recover purchase-money. 

An auotion-purohaser is entitled under 0. 21, 
R. 99. C.P.C. to recover his money or some 
part of it even when the judgment-debtor bad 
some saleable interest in the property sold. 
(Kensington, J.) Fazal Ilabi u. Mohammad 
JAN. 79 P.L R. 1913 = 18. I.G. 795 = 

76 P.W.R. 1918. 

-0. 21, Rr. 93 and 91 — Saleable in¬ 
terest — Judgment-debtor having none— Right to 
refund of pur chase-money. 

Where after an exeoution 6ale it is found that 
the jadgmem debtor has no saleable interest 
in the property the remedy of the auotion-pur- 
ohaeer is to apply under O. 21. R. 91, O.P.C., 
to set aside the sale and then apply for a refund 
of the purohase money under 0. 21, R. 93, 
C.P.C. The purchaser oannot bring a suit for 
setting aside the sale or for reoovery of the pur¬ 
chase money. 39 M. 803 ; 3 C. 806 ; 25 B. 337: 
39 A 114; 36 A 529; 37 C. 67 ; 35 B. 23 ; 40 M. 
1009, Ref. ( Drake-Brockman, J.C.) Lakshmi 
Ohand v. Chaturbhuj. 69 I.G. 230. 

Warranty of Title. 

-0 21, R. 93—Warranty-of title—None. 

Under the general law, apart from statute 
there is no warranty of title at a Court sale. 3 
Cal. 806. (P.O.) Foil. (Chatterjee and Richard¬ 
son, JJ ) JURAMU MABOMED V. JATBI 
Mahomed. 46 I.G. 783 = 22 G.WN. 760. 

-0.21, Rr. 93 and 92— Warranty of 

title — None—Confirmation — Paramount title 
Right of auction-purchaser to refund. 

There is no warranty of title in a Court-sale. 
An auotion-purohaser oannot sue for reoovery 
of the purohase money if after the confirma¬ 
tion of the sale a stranger successfully asserts 
his title to the properties sold. His only remedy 
is to apply under O. 21, R. 93, C.P.C., for 
refund before confirmation of the sale, 23 
M.L.J. 487 ; 39 All. 114, Foil ; 39 Mad. 803 ; 
36 All. 526, Dist. ( Oldfield and Sadasiva Iyer, 
JJ.) SUBBU REDDI v. PONNAMBALA REDDI, 

49 1.0. 389 = (1918) M WN. 696. 

-0,21, R. 93 —Warranty of title— 

Court-auction-sale—Title, 

A purohaser of property in Court sale takes 
it not only with all benefits but also subjeot 
to all liabilities. Therefore a purohaser of 
property in a Court-auotion-sale, not aware of 
the existence of a prior mortgage on the pro¬ 
perties at time of sale, who is compelled to pay 
the mortgage debt subsequently, oannot oompel 
his vendor to pay the amoubt thereof as oom'- 
pensation, 86 I.A. 203, Foil; 7 N. W.P.H.O.R. 
362, Not foil. 8tshaq\ri Aiyar and Napier , 

JJ.) Muthuswami Pillay t>. Mutho- 
veeram Bill ay. 391.p, 892-2 L.W. 817. 

-0. 21, R. 03— Warranty of title— 

Auction-purchaser, 
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0. P. CODE( y of 1908), 0. 21. R, 98-War¬ 
ranty of Title. 

There is no implied warranty of title in Oourt- 
aale. 23 M.L.J. 487 ; 33 All. 419, Ref. (Alit- 
Ira, A. J. C.) KBISHNAJI v. Ladhabam 
Mabwadi. 42 I.G. 440. 

-0. 21. R. 98— Warr iny of title — 

Auction-purchaser right. 

An auction-purchaser purchases with his 
eyes open and if the title to the purohased 
property does not turn ont to be as perfect as 
he expeoted, the fault is hiB own. (Mullick and 
Jwala Prasad , JJ.) SUKHDEO Dass v. Rito 
8INGH. 1 P.L.W. 931= 39 I.C. 763 = 

2 P.LJ. 881. 

- 0. 2i, Rr. 93 and 92— Warranty of 

title—Remedies. 

At a Oourt-auotion thero is no warranty, 
express or implied, that the judgment-debtor 
has a saleable interest. If it is found that the 
judgment-debtor has no saleable interest in the 
property sold in execution of the deorees 
against him, the auotion-purohaser has, when 
there is no fraud or misrepresentation, no right 
of aotion either under the C. P. Code or apart 
from it, oannot recover the purobase money 
paid by him. 39 All. 114 ; (1918) M.W.N. 656, 
Foil; 40 All. 11; 36 All. 419 ; 35 Bom 29, 
Not foil. ( Duckworth , J.) 800LAYMAN CASSIM 
INGH V. 8.8.A.O. CHETTY FlBM. 

82 1.0. 174 =.12 Bur. L.T. 211. 

-0. 21, R. 94. 

Execution Sale. 

Rights of Pubchaser. 
bale Certificate. 

TITLE OF PURCHASER. 

Execution Sale. 

- 0. 21, Rr. 94 and 92 —Execution sale 

—What passes under—Certificate of sale in 
respect of property not attached—<8elting aside. 

What is sold at a judicial sale of immoveable 
property in execution of a money decree can bo 
nothing but the property attaobed and that 
property is conclusively described in and by 
the sobednleto the order of attachment. Where 
an existing property is aconrately described in 
the schedule, a certificate of sale oannot be 
issued in respect of a different property, treating 
the oase as one of misdesoription when it is 
really one of identity. The faot that the pro¬ 
perty was described in the Oaloutta Gazette in 
a different way from the attaobment order, 
only vitiates the sale. If by mistake the wrong 
property was attaobed and an order made to 
sell it, the only oourse open to the deoree- 
holder, on discovery of the mistake, is to com¬ 
mence the exeou(lon proceedings over again. 

( Lord Moulton .) Raja Thakub Babmha v. 
Jiban Ram. 41 Gal. 890=. 

411.1. 38-18 O.W.N. 813- 
18 M.L.T. 187-12 l.L.J. 186- 
19 0 LJ. 161-26 M.L.J. 89- 
(1914) M.W.K. 118-21 l.G. 988- 
16 Bom. L,R« 166 (P.G.). 


G. P. CODE (Y of 1908), 0. 21, R. 91-Rlght 
of Purchaser. 

—-0. 21, R. 94 —Execution idle—Pur¬ 

chaser of share in specific items of joint family 

property—Rights of-Partition-Other items 
allotted. 

Where a person purchases the share of a 
oo-paroener in certain items of joint family 
property and subsequently at a family parti¬ 
tion other items are allotted to the share of 
that oo-paroener, it is not open to the auotion- 
purohaser to compel that oo-paroener to give 
properties in substitution of those which had 
beeD sold at the Court sale. 1 I.A. 106 (P.O.), 
Dist ; 38 Mad. 684 ; 25 Mad. 690 ; 40 Mad.‘ 
366. Rel. (Seshagiri Aiyar and Moore, JJ.) 
Babapathi Pillai v. Thandavabaya 
Odayar. 37 M.L.J. 620 = 84 I.C. fllfl = 

11 LW. 108. 

-0. 21, R, 94— Execution sale—Rights 

of purchaser. 

An execution sale oreates a right of some 
sort in the pereon in whose favour the property 
is knocked down, (t.e.,) a right to have the sale 
ooDfirmed if not set aside within the period 
allowed by law. (Chapman and Atkinson, JJ.) 
Ganpat Mahto v. Chota Ram. 

42 I C. 887 = 2 P.L.W. 149. 

-0. 21, R. 94 —Execution sale—Whaf 

passes, 

A, a legatee, under a will agreed to sell the 
bequeathed property to B, and received full 
consideration before obtaining Letters of Ad¬ 
ministration for which the execution of the 
deed was postponed. Meanwhile the property 
was attaohed, sold and purohased by 0, who 
sued for possession. Held, 0, obtained the 
right, title and interest of A who was bound to 
baud over the property to B owing to fcbe reoeipt 
of consideration before attaobment and there¬ 
fore 0 oould not oust B. (Hartnol, J.) FAKIR 

Mahomed v. aga Mahomed ali. 

12 I.G. 831 = 4 Bup. L.T, 195. 

Rights of Purchaiep. 

-0. 21, R. 94— Rights of purchaser— 

Possession—Title. 

An auotion-purohaser, under a defective 
execution sale who obtains possession would 
have a good title until tho defect is discover¬ 
ed and if not oballenged within the time 
allowed to set aside tbe-sale, his title would' 
become absolute ; but if he does not get 
possession, his tide would be open to any 
objection that may be taken by the person in 
possession. ( Macleod , c j. and 8haw, J.) 
bhankar Daji Naik V. Dattatbeya. 

48 Bom. 1186 = 63 1.0. 248 = 

23 Bom. L.R. 814. 

-—0.21, R. 94— Rights of purchaser— 

8tranger possession i of land under a contract of 
sale—Sale in execution—Position of judgment- 
debtor . 

The plaintiff who ia in possession of land on> 
payment of consideration under a contract of 
sale baa an interest in the property, whiot* 
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0. P, CODE (V Of 1908), 0. 21, R. 94-Rlghts 
of Purohascr. 

would be purohased in the auotion sale and 
plaintiff oannot recover the property from the 
auotion-puroh*ser on getting a registered con¬ 
veyance from its former owner after the defend¬ 
ant’s purchase. (Chatterjea and Newbould, 
JJ.) Jnan Ghandar das u. Rajani Kanta 
Pal. 41 1.0. 880 = 22 C.W.N. 322. 

- - 0. 21, R. 91 —Rights of purchaser. 

When property is sold in execution of a 
deoree ordinarily, all right, title and interest 
therein which the judgment-debtor had in 
possession, reversion, reminder, or in expeotanoy 
would pass to the purchaser, unless the Court 
limits the operation of the conveyance. 
( Fletcher and Netobould, JJ.) KUMUND 

Krishna Mandal v. Jogendra Nath. 

21 G.W.N. 894 = 41 1 0. 611 = 

26 C.L.J. 290. 

0. 21, R. 94 —Rights of purchaser. 

Where an auotioQ-purohaser is claiming 
possession from the persons who could claim 
only through one or more of the mortgagors 
and whose claim has been deolared to be un- 
founded, a mistake or oversight in omitting to 
inolude iu the lands sold, a certain holding, oau- 
not aff?ot the real substance or subjeot of the 
litigation between the mortgagers and the 
mortgagee. (Fox % CJ.J. and Parhtt, J.) MAUNG 
MAUNG V. MAUNG 8AN NYEIN. 29 1.0. 17. 

Sale Certificate. 

" •—0. 21, R. 94 —Sale certificate—Sale of 
equity of redemption—Effect on rights of third 
parties. 

When a sale certificate reoites that the whole 
property sold is snbjeot to a mortgage and that 
the defendant's right of redemption is sold, the 
right to redeem of any other oo-parconer of the 
defendant is also barred. (Scott, 0. J. and 
Beaton, J.) GANESH Narain Khade v. 
Gopal Vishnu apto. 41 Bom. 337 = 

39 l.C. 3 = 19 Bom. L R. 79. 

- 0, 21, R. 94— Sale certificate—Value 

of. 

A sale certificate does not create title. It i9 
merely evidence of title. ( Mookerjee, O.J., 

Fletcher and Richardson, JJ- ) PROMOTHA 
Nath v. Sourav Dasi. 24 G.W.N. 1011 = 
81 O.L.J, 463=88 1.0. 827 = 47 C. 1108. 

—0. 21, R, 94— 8ale certificate—Agree¬ 
ment for sale by purchaser at Court sale— 
Certificate of sale to whom to be granted. 

The person who is deolared to be the purcha¬ 
ser after the bids Ate concluded is the person in 
whose name the oertifioate ie to be granted 
under 0. 20, R. 94, 0. P. 0., and not his pro¬ 
posed vendee. (Chatterjee and Netubould, JJ.) 
Baburam Mandal v. Daksina sundari 
NAMASUDKANI. 84 1.0. 728-24 G.W.N. 27. 

——0. 91, R, 91—>Sale certificate — Can¬ 
cellation of sale—Decree tor rent obtained by 
such purchaser, validity of—After cancellation. 


G. P. OODE (Y of 1908), 0. 21, R. 94-Sale 
Oertifioate. 

The efieot of the reversal of a oertifioate of 
sale of tenure is that as between the tenure- 
holder and the purchaser or hie representative 
in interest, the Utter becomes liable to make 
restitution to the former but a deoree for rent 
obtained by the latter and a sale held on the 
basis thereof are not. afieoted by tbo subsequent 
cancellation, of the certificate of sale. (Mooker- 
jee and Beachcroft, JJ.t Nagendra NATH 
Basu v. Parbati Obaran Noyal. 

89 l.C 339 = 20 G.W.N. 819. 

-0. 21, R. 94 —Sale certificate—Power 

of Court to amend, 

A Court has inherent jurisdiction to amend a 
salo certificate iDCorreotiy describing tbo proper¬ 
ty aotually sold. (Mookerjee and Beachcroft , 
JJ.) NA8IRUDDIN V. 8AYADUR RAHMAN. ' t 

28 l.C. 811 = 19 O.L J. 209. 

- 0. 21, R. 94— Safe certificate —.Evid¬ 
ence to contradict terms, if admissible. 

No evidenoe oan be given to corrtradiot the 
terms of a sale oertifioate ; but evidence may be 
adduoed to interpret its terms when they are 
ambiguous and stand in need of explanation. 
(Mookerjee and Beachcroft, JJ.) BARHAMDEO 
8INGH v. Ram NARAIN SINGH. - ■AJ 

22 I.G 280 = 19 O.L.J. 182. 

- 0. 21, R. 94 — Sale certificate — Bound¬ 
aries prevail over areas. 

The boundaries of the property sold as given 
in a sale oortifioate prevail over the areas men¬ 
tioned therein aud a purchaser takes the plots 
as defined by the boundaries. (Jenkins, O.J. 
and Mookerjee, J.) GOSSMN Das KUNDU v. 
Mrittunjoy AGNAN BARDAR. 

22 1.0. 26-18 C.L J. 841. 

- 0. 21, R. 94— Sale certificate—Entries 

in— Not binding on strangers. 

Where in a rent suit toe holding is sold in 
execution of a decree, an entry in the sale oer¬ 
tifioate though it would not estop the landlords 
who were not parties to the rent suit would be 
strong evidenoe against them under 3.13 of the 
Evidenoe Aot. (Ccxe and Ray, JJ.) KHIRODE 
CHANDRA GHOSH V. JANKI DASS. 

20 1.0. 793. 

-0, 21, R. 94— 8ale certificate—Amend¬ 
ment— Jurisdiction of Court to amend. 

Where a wrong toioji number is given in sale 
proclamation and the sale certificate, theCourt', 
on the application of the auction-purchaser, 
may amend the sale certificate by substituting 
the oorreot towji number. 18 l.C. 725, Disfc. 
(Chatterjee and Walmsley, JJ.) MACKENZIE 
V. RAM PEARY KOER. 20 1.0. 888. 

-0. 21, R. 94 —Sale certificate—Amend¬ 
ment of. 

A Court has no jurisdiction for amendment 
of a oertifioate of sale so as to show the pur¬ 
chase of a larger share of the property than 
what was stated in the sale proclamation, 
(Harrington and Carnduff, JJ.) Nazir ahshan 
V, DALIP MAHTON. 18 1.0. 728 , 
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0 P. CODE (V of 1908), 0. 21, R. 91—Sale 
Oertific&te. 

-0, 21, R. 91 — Sale certificate—Amend¬ 
ment—Notics to Judgment-Debtor necessary. 

A. sale oertifioate should not be amended 
without notioe to judgment-debtor. An amend¬ 
ment without notice is a material irregularity 
and the order is revisable if prejudice is caused 
to the judgment-debtor. (Devadoss, J.) YaGNA- 

sami Iyer v K. Chidambabanath. 

(1922) M.W-N. 180 = 16 L W. 760 = 
69 I.G. 782 = 1932 Had. 63. 

- O 21, R. 94— Sale certificate—Con- ' 

stru:tion of—Boundaries and area. 

When a sale oertifioate oontains only a 
general description of the boundaries of the 
whole area sold, without any specification of 
the boundaries of plots sold, the paimash and 
survey number of the plots must be taken as a 
far more oorreot specification of what was sold 
than the boundaries. (Abdur Rahim and 
Spencer , JJ.) KUPPUSWAMI IYENGAR v. 
Bubbabaya Minda. 11 M.L.T. 19 = 

(I912)M W N. 1 = 18 I.C. 324 = 22 M L J. 181. 

— —— 0. 21, R. 91— Sale certificate—Des¬ 
cription of property—Evidence, 

iQ.An auotion-purohaser of land is not bound 
by a statement in the sale oertifioate as to the 
situation of the land purchased by him. (Das.J.) 
PURGAN PANDE v. DHANPAT TEWARI. 

92 1 0. 739. 

- 0. 21, R. 94 —Sals certificate—Duly 

of Court to issue certificate. 

? IThe Rule is mandatory and a Court oannot 
withhold a sale oertifioate from an aliotion-pur- 
ohaser who is otherwise entitled to it merely to 
compel him to meet the olaim of a third party. 
[Atkinson and Jwala Prasid. JJ.) BaiKUNTI 
MI8SEB v. Narinda 8undari DEBI. 

1 P.L.J. 416 = 38 I.C. 576 = 

3P.L W. 76 

- 0. 21, R. 94— Sals certificate — Judg- 

men',-debtor contesting validity of t on ground 
of fraud must prove it. 

Plaintiff, the assignee of a decree, brought 
the judgment-debtor’s property to sale in ex¬ 
ecution and purchased it himself. The plaintiff 
got out a Bale oertifioate and instituted the 
present suit for possession against the judg¬ 
ment-debtor. The defendant pleaded that the 
deoree was without his knowledge and without 
semoe of summons and that the sale at whioh 
the plaintiff bad purohased was brought about 
without service of the usual notices, Held, that 
the plaintiff having obtained a sale oertifioate 
from Court, the onus was dearly upon the 
defendant to prove that the deoree had been 
obtained by fraud. ( Mullick , J.) JIWAGH 
RAUT V, SAMBAN MANWAB. 84 1.0. 911. 

Title of Parehaser. 

-—0. 21, R. 94 —Title of purchaser—Mis¬ 
description of properly— Effect on purchaser's 
•lie. 

mere misdescription of property, where it 
oa'n be easily identified would not invalidate a 


G . P. CODE (Y of 1908), 0.21, R. 98. 

sale aod the title of the purchaser is not affect¬ 
ed. (Chatterjee and Richardson , JJ.) SRI 
Nath Roy v. Satya Kinkab ben. 

11 1.0. 398 = 18 G.L.J. 660. 

-0. 21, R. 21—Title of purohaser. 

The title of the purohaser at a sale in exe¬ 
cution of a mortgage deoree, relates baok to the 
date of the mortgage where the mortgagee is 
the purohaser, (Coze, J.) NABA KRISHNA 
PAL v. MOHIT KALI DEBI. 9 I.G. 840. 

- 0. 21, R. 91 —Title of purchaser— 

When complete. 

An auotion-purchaser’s title even as regards 
strangers arises on and beoomes complete from 
the date cf confirmation of sale and a suit by 
a female for maintenance subsequent to the 
sale but prior to the grant of the sale-certificate 
does not make the sale void by the dcotrine of 
lis pendens and the purohaser takes the proper¬ 
ties free from any oharge of maintenance. 
15 Cal. 546 ; 9 C.W.N. 589; 17 Bom. 375; 
24 All-475 ; (1902) A.W.N. 145 ; 33 All. 63. 
Diet. ; 6 Bom. 139; 10 Bom. 453; 11 Bom. 588 ; 
21 W.R. 351; 17 Bom. 375. Foil. ( Oldfield and 
Tyabji, JJ.) LANKA GOPALAM v. LANKA 
RATNAMMA. (1919) M.W.N. 19 = 

26 I.C. 893 = 28 M L.J. 666. 

-0. 21, R. 94— Title of auction pur¬ 
chaser, 

A sale in execution is an act of the Court and 
the auotionpurohaser therefore derives his 
title from the Court’s Aot. Where an aot of 
Court is induoed by mistake it may be set 
aside. (.Benson and Sundara Aiyar, JJ.) RAJA 

of Kalahasti v. Maharajah of Ven 
KATAGIRI. 38 Mad. 387=14 M.L.T. 320 = 

21 1 0. 389 = 29 M-L.J. 19B. 

- 0. 21, R. 94 —Title of purchaser — 

Passing of. 

The purohaser at a sale has no title to the 
property pold before he obtains the oertifioate 
of sale. ( Drake Brockman , J.C,) PARBAT v. 
Bindraj. 12 I.G. 360 = 7 N.L R. 131. 

- 0. 21, R. 94— Title of auclion-pur- 

ehaser—Parties to sale—Not to question 
validity. 

Persons who were parties to a sale in execu¬ 
tion of a deoree oannot question the title of 
auotion purohaser. (Kanhaiya Lai and Daniels, 

a. j. Gs) Shah Mohammad Yusuf v. 
Laohmi Narain 6 0 L.J. 49 = 

80 1.0. 197 = 21 O.G. 400. 

-0. 21, Rp. 98, 98 —Delivery of posses¬ 
sion—Ttme for suit by auction-purchaser. 

Where possession has been delivered to an 
auotion-purohaser under R. 96 or R. 96. he 
gets a fresh start for the computation of limi¬ 
tation but a mere formal delivery of posses¬ 
sion does not give suoh a start, ( Banerji 
Ryves and Lindsay , JJ.) Jang Bahadur 
Bingh v . Hanwat Singh. 48 All. 820= 

68 1.0. 219m 19 A.L.J. 489. 
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0. P. CODE (V of 1908), O. 31, R. 99. 

-0. 21, R. 95— Appeal—Order deliver¬ 
ing possession. 

No appeal lies from an order delivering pos¬ 
session under O. 21, R. 95 ; to entertain euoh 
an appeal is to aot without jurisdiction. 
(Banerjee and Tudball, JJ.) Buddho MissiR 
V. BHAGIRATH KUAR. 40 All. 216 = 

42 I.G. 936=16 A.L.J. ISO. 

-O. 21, Rf. 93 and 98— Scope of — 

Limitation. 

0. 31, R. 96 provides for the formal delivery 
of possession where the nature of the property 
does not permit of aotual possession being given, 
but the legal effeot of formal possession mu9t 
be the same as aotual possession under 0. 21, 
R. 95. This is the same as granting possession 
under 8. 919 of the Code of 1882. The auotion- 
purchaser obtains a fresh start for the computa¬ 
tion of limitation from the date of delivery of 
formal possession to him. (Richards, C-J, and 
Banerji, J.) Lal RAJENDRA KlSHORE SINGH 
V. BHAGWAN SINGH. 39 All. 460 = 

39 1.0. 749 = 18 A.L.J. 361. 

-0. 21, R. 93— Adverse possession — 

Symbolical possession—Effect of delivery of, as 
between parties to a suit. 

The plaintiff sued to recover possession of 
land from the defendant who was in adverse 
possession of it from 1898, and obtained a 
deoree in 1914. In execution of the deoree, he 
secured symbolical possession in 1915. In 
1918, the plaintiff having sued again to recover 
possession was met by the defendant with a 
plea of his adverse possession for upwards of 
twelve years. Held, that the plaintiff was 
entitled to suooeed, sinoe the deoree of 1914 put 
a stop to defendant’s adverse posFession prior 
to the date of the deoree, especially as the 
defendant was a party to the execution proceed¬ 
ings of 1915. 14 Bom. L.R. 115, F.B., doubted, 
in view of 20 Flora. L R. 502. ( Macleod . C.J. 

and Shah, J.) Mahadevappa dundappa v. 
Bhima Dodappa MALED. 24 Bora. L.R. 232 = 

(1922) Bom. 28 = 66 I G. 320 = 

46 Bora. 710. 

■ -0. 21, R. 93— Symbolical possession — 
Property in the occupancy of judgment-debtor— 
Symbolical possession. 

Where the property in the possession of the 
judgment-debtor is sold in execution of a deoree 
and purchased by the plaintiff who merely 
obtains paper delivery of possession, the adverse 
possession of the judgment-debtor is not inter¬ 
rupted thereby. (Scoff, 0. J. and 8hah, J.) 
Bhridar v. Ganapati, 43 Bom. 539 = 

51 1.0. 72 = 21 Bom. L.R. 857. 

[This Is oo longer lav 8ee 43 1.0. 268= 

31 M.L.J. 97 (P.G.).] 

■ ■ ■■■ —0. 31, R. BB —Symbolical possession— 
Delivery of, gives freeh start of limitstion against 

judgment debtor• 

Delivery of symbolical possession instead of 
aotual possession is effective against the judg- 
■ meat-debtor and gives rise to a fresh start of 
limitation against him. This principle avails 

Vol. 11-84 


C. P. OODE (Y of 1908), 0. 21. R. 95. 

% 

also persons olaiming under the oertified pur¬ 
chaser. 5 0. 584 ; 16 0. 530 ; 4 0. 870 : 24 0. 
175, foil. ; 36 B. 373 ; 24 W. R. 418. not foil. 
(Chatterjee and Pearson, JJ.) BHULU Beg 
v. Jatindra Nathsen. 27 O.W N 24 = 

1923 0. 138. 

- 0. 21, R. 93 —Co-sharer—Purchaser 

of his share. 

A purahasor of the right, title and interest 
of a co-sharer who was in exclusive possession 
of a plot, is entitled to be plaoed in aotual pos¬ 
session of that plot. Therefore a transferee 
from suoh purchaser is entitled to possession 
as against the judgment debtor and to compen¬ 
sation for use and oooupation. ( Chatterjee and 
Newbould, JJ.) 8UDARSHAN DAS v. Bl 
RAJA SUNDARI DASI. 88 1.0. 338. 

- 0. 21, R. 98 —Symbolical possession— 

Effect against judgment-debtor, 

A delivery of symbolioal possession is effect¬ 
ive as against a judgment-debtor but not 
against a stranger to the suit, (Mookerjee and 
Beachcroft, JJ.) NASIRUDD1N v. SAYADUR 
Rahman. 23 1.0. 811 = 19 C.L.J. 209. 

- 0. 21, R. 98— Delivery of possession. 

In execution delivery of possession must be 
aooordiDg to either 0. 21, R 95 or 96. (Abdul 
Raoof, J.) 8ALAMAT ALI V. A LI AKBAR. 

33 I.G. 946. 

- 0. 21, R. 98— Order for delivery of 

possession—Effect of. 

Per Oldfield, J.—An order for delivery made 
on an application nnder O. 21, R. 95 oannot 
be treated as a mere general order to be worked 
in subsequent exeoution proceedings or as one 
inoluding both suoh general order and an order 
executing it. [Abdur Rahim and Oldfield, JJ.) 
NANDUR 8UBBAYYA V. RAJA VENKATARA- 
MAYYA APPARAO 1918 M.W.N. 214 = 

43 1.0. 199 = 7 L W. 16. 

- 0. 21, Rr. 95, 96 and 103 — Order in 

execution referring party to a suit— Symboli'.al 
possession granted — Effect. 

Per Spencer, J .—Where an 9xeouting Court 
grants symbolioal possession and refers the 
party oonoerned to a suit, suoh order must bo 
taken to be unfavourable to him. 9 M.L.J. 
175, Foil. Per Sadasiva Aiyar, J.—Its order 
cannot be treated as a refusal to pass an order. 

9 M.L.J. 176, Diet. (Sadasiva Aiyar and 
Spencer, JJ.) Ayyakutti Mankondan v. 
Pebiasawmi Goundan. t L.W. 31 = 

24 I.G. 771 = 19 M.L.T. 163. 

-0. 21, Rr. 93 and 97— Limitation— 

Successive applications. 

The failure of the decree-holder to complain 
of obstruction under 0. 21, R. 97 within 
SO days as prescribed by Art. 167, is no bar to 
a fresh application for delivery of possession 
under 0. 21, R. 95. 13 Mad. 504. Foil. 
(Wallis and Ayling, JJ.) Abdul Karim 
Sahib v. Timmabaya Ghetty. 24 I.G. 812. 
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— - 0. 21, Rr. 93 and 97— Successive ap¬ 

plications. 

A deorea-holdec or auotion-purohaser can¬ 
not be prevented from making a fresh application 
under O. 21, R. 95 after an application made by 
him under R. 97 is dismissed by Court. 13 Mad. 
504, Foil. (Benson, O 0 J. and Napier, J.) 

Muthusawmi Godndan t>. Ethirajulu 
NAIDU. 16 l.C. 432 — (1918) M.W.N. 179. 

- 0. 21, R. 93— Nankar rights—Auc¬ 
tion-purchaser — Title. 

An auocion-purohaser of Nankar rights gets 
full title to them from the date of his purohase 
and need not apply for possession under O. 21, 
R. 95. ( Lindsay . J. C l Partab Das v. 
KANHAI Lal. 35 1.0. 768 = 3 O.L J. 436. 

- 0. 21, R. 93— Effect of possession 

under—Judgment debtor a trespasser. 

After possession has been given to thedeoree- 
holder under O. 21, R. 95, the judgment- 
debtor’s possession is oDly that of a trespasser. 
( Jwala Prasad and Coutt s, JJ.) RAM KRISHNA 

Singh v. Emperor.' 

3 Pat. L T. 333 = 68 I G. 817 = 
23 Cr. L.J, 321 = 1922 P. 197. 

- 0. 21, R. 93— Appeal—Order giving 

possession. 

An appeal does Dot lie against an order 
under 0. 21, R. 95 delivering possession to the 
decree-holder, under an auction purohaper. 
(Chamier , C J. Shar/uddin and Atkinson, JJ.) 
ABDUL GANI V. R>JA RAM. 

20 O.W.N. 829 = 1 Pat L.J. 232 = 
33 l.C. 488=3 Pat. L.W. 62 (F.B). 

— - 0. 21, R. 96— Symbolical possession— 

Limitation. 

An application by tho auotion-purohaser 
more than three years after the sale is confirm¬ 
ed, is not barred by limitation &3 euoh an order 
can be made by the Court of its own motion 
and no period is fixed for puoh ao order, 
(Chitty and Beachcroft, JJ,). Harish 

CHANDRA ROY V. 8ARAT CHANDRA BENDO- 
PADHYA. 40 I 0. 605. 

- 0. 21, R. 99—Obstruction—Suit lor 

partition. 

Where a person purchases in execution sal 6 
an undivided share in certain properties, and 
is obstructed by the person entitled to the 
possession of the whole, his remedy is to sue 
for partition. ( Spencer and Krishnan, JJ.) 
MANDAVILLA RaMABAO V. 8IVIABARAYANA. 

23 H.L T. 163 = 49 l.G. 629 = 9 L.W. 81. 

- 0. 21, R. 96 —Effect of order—Judicial 

order. 

An order directing delivery of possession to a 
purchaser under O. 91, R. 96, C.P.O., is a 
judioial order. (Abdur Rahim and Napier, JJ.) 
KathibAYabawmi Naickeb v. Rama 
BB ADR A NAIDU. <81.0.608. 

0. 21,R. 98— Symbolical possession— 
Paper delivery—Distinction. 


0. P. CODE (Y of 1908), 0 21, R. 97. 

Symbolical possession is given only where 
the party in aotual possession is entitled to 
remain in such possession as in oases of deli¬ 
very under O. 21, R. 96 and should not be 
confounded with oasee where a party is entitled 
to aotual possession but obtains only what is 
called a paper delivery, i.e., where he gets no 
possession at all. ( Spencer, Krishnan and 
Srinivasa Aiyangar, JJ.) GOVINDASWAMY 
PlLLAI V. PETHAPEBUMAL OHETTY. 

44 1.0. 889; 

-0. 21, R. 96— Scope of—Auction- 

purchaser of share of judgment-debtor—Suit 
for partition. 

An auction-purchaser of the share of a 
judgment-debtor oan 6ue for partition of hie 
share without obtaining formal delivery of 
possession under O. 21, R. 96, 0 P.0. I Wallis, 
C J. and Seshagiri Aiyar, J.) HASAN AuMAL 

Bibi v. Ismail Moideen. 

(1916) M.W.N. 414 = 29 l.C. 976 = 

28 M.L.J. 642, 

—--0.21, R. 96 — Symbolical possession — 

Effect of, as against stranger. 

Formal possession under O. 21, R 96 is no 
possession at all against a stranger. His rights 
are not affeoted by it and he is entitled to 
reoover possession. ( Lindsay , J. C.) TASAD- 

Hussain v. asghar Hussain. 

43 1.0. 606 = 21 0.0 70. 

-—0. 21, R. 96— Symbolical possession — 

Effect of. 

A symbolical delivery of possession to an 
auotion-purohaser does not of itself effect any 
transfer of possession by any person not a 
party to the decree. (Chapman and Jwala 
Prasad, JJ ) JHARI SINGH v GOPI Pas Ban. 

42 l.C. 449 = 3 P.L.W. 138. 

-— 0. 21, R. 95— Properly in the hands of 

Receiver—Leave of Court is necessary. 

0. 21, R. 96 will not apply to property in the 
hands of a Receiver and he oan be eaed only 
w;th leave of Court. (Fawcett, J.O. and Raymond 
A.J.0-) RAMDAS V. AJUDHIADAS. 63 I 0. 689 = 

14 S.L.R. 137. 

-0. 21. R. 97— Sub-tenant —Cannot 

resist. 

A sub-tenant oannot resist the execution 
and the decree for possession by the original 
landlord. The words "on his own aooount ” 
refer to the person who olaims to be in posses* 
sion under his own title. A sub-tenant i9 not in 
possession on his own aooount. (Macleod, C.J.) 
JAIBAM v. NOWBOJI. 23 Bom. L.R. 1316 = 

69 l.G. 212 = 1922 Bom 449 (2). 

■ ‘0. 21, R. 91 Sub-lessee of sub-tenani' 
of judgment-debtor cannot obstruct . 

The sub-lessee of the sub-tenant is not- 
entitled to obstruct the original landlord who 
has got a decree against the lessor of the sub¬ 
tenant as there is no privity of contract between 
the landlord and the sab-tenant though the’ 

1U ~T! ' / 
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sub-tenant may be entitled to protection 
against the immediate lessor. {Macleod, C.J.) 
Jatferji v Miyadin. 23 Bom. L.R. 1251 = 

64 1.0. 692 = 46 Bom. 826 = 1922 Bom. 273. 

-0. 21, Rr. 97 and 99— Covenant 

against sub-lease—Breach—Decree against 
lessee —.Resistance by sub-lessee in execution — 
Remedy is by suit. 

The lessee granted a sab-lease of the premises 
against a covenant in the lease not to sub-let. 
The lessor sued the lessee for possession and 
got a decree, in execution of whioh be was 
resisted by the sub lessee. The lessor then 
applied under R. 97. Held, that the lessor’s 
remsdy was to prooeed by suit for possession 
against the sub lessee. {Rankin, J ) Ezra v. 
GUBBAY. 60 I.C. 969 = 47 Cal. 907. 

-0. 21, R. 97— Delivery of possession 

complete—Second application lor, is not main¬ 
tainable. 

The return on a warrant for delivery of im¬ 
moveable property issued on an application 
made as against the judgment-debtor for the 
execution of a deoree for the possession of suoh 
property was that the delivery was oomplete, 
and this statement on the return was aocepted 
by the deoree-bolder. The judgment-debtor 
had, during the pendenoy of ttio suit, granted 
a lease of a portion of the property. Alleging 
that be was not aware of the said lease when 
he aooopted tbe delivery as oomplete, and that 
the lessee under the said lease prevented him 
from peaoefully enjoying the property delivered 
to him, the deoree-holder applied again as 
against tbe lessee, for removal of the obstruc¬ 
tion and for the issue, if neoessary, of a 
warrant of delivery. Held that the execution 
having been definitely dosed by the delivery on 
the first application aooepted by tbe deoree- 
holder as oomplete, a seoond application by 
him for execution was in the abBenoe of any 
allegation of fraud in the proceedings on the 
first application, incompetent. {Oldfield and 
Venkafasubba Row, JJ ) Ibrahim Sahib v. 
KONAMMAB. 43MLJ. 179 = 

31 M.L.T. 886 (HC.) = 
70 l.C. 766 = 1923 Had. 28. 

-0. 21, Rp. 97 and 99— Obstruction to 

delivery—Members of undivided family not par¬ 
ties to suit—Remedy. 

Where an auotion-pnrohaser is resisted in 
obtaining possession of tbe purobased property 
by some members of tbe family to wbiob tbe 
property belonged but who were not made par¬ 
ties to the suit, the oase falls under O. 21. R 99, 
O.P.O. The remedy of tbe purohaser is by a 
regular suit to obtain physical possession of the 
share of those judgment-debtors. {8ankaran 
Nair t J.) Rangaswami Aiyangab v. Ranga- 
BAMI A1YANGAB. 14 1.0. 282. 

-—0. 21, R. 97 —Auction purchaser— 

Right to sue* 

A. suit by an auotfon- purchaser for possession 
Is maintainabld- even if the express words are 


C. P. CODE (Y of 1908), 0. 21, R. 98. 

absent in tbe deoree. (Prideaux and Mittra. 

AJ.Os.) Ballahadas v. Gulab Singh. 

87 1 0. 177. 

— - 0. 21, Rp. 97,99 and 103— Appeal- 

Suit—Application by purchaser for possession — 
Dismissal of—Remedy. 

During tho pendenoy of execution proceedings 
for the sale of mortgaged property, the mort¬ 
gagor leased it out. The mortgagee purobased 
the property and applied under 0. 21, R. 97 for 
possession of the same. The application was 
dismissed. Held, that the order o( the lower 
Court deolining to interfere with the possession 
of the lessee was one dismissing the application 
of the deoree-holder under 0. 21, R. 99 and that 
the auotion-purchasor had no right of appeal 
but that his remedy was to institute a suit 
against the occupiers for their ejectment. 
(Stuart , J.C) Mdssammat Bibi BAIDUN 
nissa v. Faiyaz Hasan. 83 l.C. 923. 

- 0 21, Rr. 97 to 103—Delivery of pos¬ 
session—Resistance to—Whither fresh writ may 
be issued . 

Where the application of an auotionpuroha 
eor not being the deoree-holder for delivery o* 
possession is rendered infruotuous by reason o* 
obstruolion, the applioant is entitled to apply 
for a fresh writ of possession within the period 
of limitation proscribed by Art. 167 of the Lim. 
Aot without making an application under 0. 21. 
R 97, 21 W.R. 147 ; 6 Mad. 113 ; IS All- 239, 
18 C.W.N. 724 and 26 All. 365, Ref. {Atkin¬ 
son, Coutts and Manuk, JJ.) RAGHUNANDAN 
Prasad Misra v. Ramchaban Mandal.* 

4 P.L.J. 91 = 49 I.C. 180 = 1919 Pat. 81 (F.B.). 

- 0. 21, R. 98— Applicability of—Presi¬ 
dency Small Cause Court—Order of ejrctmenl 

— Obstruction—Power to remove. 

Presidency 8mall Cause Court can pass an 

order of ejeotment where the obstruction is 
offered by the judgment-debtor and it has power 
to remove. ( Knshnan , J.) DABOGA MAHO¬ 
MED GHOUSE BAHIB V. 8HE1K MOHIDEEN 

Babib. 48 M L J. 60 = 18 L W. 138 = 

73 I 0. 988= (1923) M.W.N. 882 = 1824 H. 74. 

- 0. 21, Rp. 98 and 102 —Order to 

remove obstruction is appealable—Acquiescence 
in obstruction—Effect. 

An ordor under O. 21, R. 90 lor removal of 
obstruction is appealable under B. 47. C. P. C. 
Aoquiescenoe in the obstruction to a previous 
attempt to obtain delivery of possession does 
not prevent the deoree-holder from applying 
again in exeoution for possession and to obtain 
it by the removal of tbe seoond obstruction. 
(Oldfield and Ramesam, JJ.) Meyyappa 
OHETTY v. MEYYAPPAN. 66 I.C. 722 = 

(1921) M.W.N. 6S8. 

-— 0. 21, R. 98 and S. 146 —Auction 

purchaser—It a representative of judgment- 
debtor. 

A purohaser under a simple money deoree is 
a representative of tbe judgment-debtor for the 
purpose of 0. 21, R. 98, and proceedings oan be 
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taken ag&iost him under 8. 146 of tbe Code. 
(Abdur Rahim and Napier, JJ.) MANICKA 

Gramany V. Parasuram Mudali. 

12 L.W. 850 = 09 I.C 894 = 
(1920) M.W.N.787. 

-0. 21, Rr. 98 and 99 —Scope of. 

The jurisdiction conferred by O. 21, R. 98 on 
Court to direct possession is confined to oases 
of obstruction due to judgment-debtor or to 
some other person at his instigation. (Sada- 
siva Aiyar, J.) SECRETARY OP STATE v . 

Cherukara Nabayananumi Pisharodi. 

81 I C. 799. 

— --O. 21, Rr. 99,100.101 and 108— Limi¬ 

tation—Execution by auction-purchasers —.Dis¬ 
missal for default—Limitation Act , Art. 11. 

Plffs. auotion-purohaeers applied for delivery 
of possession making deft, a person who prefer¬ 
red some olaim to the property. This was dis¬ 
missed for default on lJth August 1918. 8ub- 
sequently plfls. again applied and got possession. 
Thereupon deft, preferred an objection whioh 
was allowed on 12th December 1914. Two days 
afterwards plffa. brought a suit for declaration 
of their title as auotion-purohasers. Reid, 
that the suit was within time, as the order of 
llth August was merely one dismissing an 
application for default and the plfle. had no 
opportunity of establishing their right and no 
adjudication of title oould have been made in 
their absence and therefore limitation began to 
run from 12th Deo. 1914, when the defts. 
objection was allowed. ( Richards. C.J. and 
Banerji, J.) ALI Mohammad SHAH v. RAM 
NARAIN. 89 I.C. 797-13 A L J. 420. 

--—O. 21, Rr. 99 and 103 -Limitation- 

Decision as to possession—Finality of—Limita¬ 
tion Act. Art. 11. 

The decision in favour of a party not being a 
judgment debtor under O. 21, R. 99 is conclu¬ 
sive so far as the question of possession is 
concerned ; unless and until a suit is brought, 
by the patty against whom the order is made 
under R. 103 within one year. 26 Bom. 780, 
Foil. ; 34 Cal. 491 and 42 P. R. 1909, Dist. 
(Scoff-Smifh and Broadway, JJ.) Ohail 
Behahi Lad v. Kidar Nath. 

81 I.C. 787 = 61 P.W.R. 1919. 

— - O. 21, R. 99 -Bona fide claimant — 

Right to residence. 

Under Hindu Law, unmarried sisters have a 
tight to residence in the family dwelling-house 
until they are married and if the honse be 
eold in ezeoutiou of a decree for debts inourred 
by tbe last male holder or hie legal representa¬ 
tives, they oan resist the anotion-pnrehaser 
from ousting them out of their portions in 
their aotual occupations till suitable arrange¬ 
ment Is made for them. (Wallis. C.J. and 
Sadasiva Aiyar, J.) BURIYA Nabayana Rao 
Naidu v. BalaBubbamania Mudali. 

48 Had. 688 = 06 1.0. 024 = 
9BM.L.J. 488=<1920) M.W.M. 207- 
^ 11 L.W. 409. 


-O. 21, R. 100 and 8. 47 —Excessive 

execution—Properly outside decree—Remedy by 
application—No suit. 

The proper remedy for a judgment-debtor in 
case of dispossession of land outside the deoree, 
is to put au application for restoration under 
S. 47, O. P. C. and not by separate suit. 
(Piggott and Walsh, JJ.) ABDUL KARIM v. 
ISLAMUNISSA BlBI. 38 All. 339 = 

34 I 0. 231 =>14 A.L.J. 401. 

- 0. 21, R. 100— Execution by Collector. 

The Rule does not apply where the execution 
of the deoree has been transferred to the Collec¬ 
tor. If a person is wrongly ousted or dispos¬ 
sessed under the Collector’s order he should 
apply to the Collector and not to the Court. 
[Heaton and Rao, JJ.) RAGHO CHANDRA Rao 
Kadam v. Hairmati Chandra Rao Kadam. 

37 Bom. 488=19 1 0. 903 = 
16 Bom. L R. 389, 

——— O. 21, R. 100— Locus standi to apply. 

Application under O. 21, R. 100 oannot be 
maintained by person who is a representative of 
judgment-debtor under 8. 47. (Suhrawardy 
and | Cuming, JJ.) Giribala DASI v. PRIA- 
NATH PAL. 09 1.0. 478, 


-O. 31, R. 100— Caveat emptor— Mort¬ 
gagee purchaser. 

Where at a sale under a mortgage decree, 
the mortgagee deoree-holder purchased the 
property and got possession but was subse¬ 
quently dispossessed of a portion, owing to a 
deoision upon a olaim under R. 100, when he 
applied for compensation, held, that there wbb 
no warranty of title in Court sales and there 
was no provision in the C. P. Code for com¬ 
pensation. That the pnrohaser was mortgagee 
makes no difference. [Richardson and Cuming, 
jj.) abinash Chandra Kar v. Bhuban 
CHANDRA MAITY. 63 1 0. 126- 

28 C.W.N. 786. 


-O. 21, Rr. 100 and 101 —Joint posses¬ 
sion with judgment-debtor in respect of his 
interest. 


A person in joint possession with the judg- 
ment-debtor of a certain land as a member of 
a joint family or otherwise, oan olaim to be in 
possession of the land in good faith on his own 
aooount within O. 21, R. 100, C. P. O. and the 
efieot of an order in his favour will be to place 
him in joint possession with the execution 
purchaser. 3 Mad 81, Foil.; 6 I.C. 298, Appr. ; 
17 Bom. 718, Not foil. (Mookerjee and 
Beachcroft, JJ.) RADHA GOBINDA Mibseb o. 
RAGHUNATH Misseb. 18 0.L J. 138= 

20 1.0. 208 = 18 C.W.N. 698. 



21, Rr. II 


101 and 108— Appeal. 


Under R. 103, no appeal lies from an order 
passed under R. 101. (SfcaA Din , 7.) GULABI 
Bibi V. Ablam khan. 101 P.L.B. 1917 = 

411.0. 881=87 P.R. 1917 = 

91 F.W.B. 1817. 
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- O. 21, R. 100— Order unde*- — is 

Appealable. 

•An appeal lies against an order under O. 21, 
R 100 of the Code, where the question is 
between parties to the suit or their representa¬ 
tives. (Sadasiua Aiyar and Coutts-Trotter, 
JJ.) RUBMAN1 AMMALd.NABASJMBA AIYAR. 

41 M.L.J. 84 <=>68 I C 780 = 
14 L.W. 89 = (1921) M.W.N. 487. 

— O. 21, Rr. 100 and 101— Inquiry into 

title. 

A claim of an exonerated party that he was 
dispossessed by deoree-holder or purchaser in 
execution of the decree therein must be restrict¬ 
ed to question of possession or dispossession 
only. The Court oannot determine the title of 
the exonerated party. (Ayling and Kumara- 
swamy Sasrli JJ.) KBISHNAPPA MUDALY v. 
Periaswamy MUDALY. 40 Had. 964 = 

88 1.0. 297 = 21 H L.T. 121 = 

5 L.W. 369 = 82 M.L J. S32. 

- O. 21, R. 100— Right to apply—Joint 

possession —Person claiming—Locus standi. 

Held following 18 C. W. N. 695 and 3 M. 81 
that claimant who has an interest io the landiof 
which possession has been delivered in exeoution 
of a decree either as a member ot a joint family 
or otherwise and who is affected by the delivery 
of possession oan olaim to be ia possession of 
the property on his own aooount within the 
meaning of 8. 331 of the C. P. Code ol 1882 
corresponding to O. 21, R. 100, C. P. Code. 
(1908; 17 B. 718, Not foil. IKotval, A.J.C.) 
A. K. Singh v. Bam Prasad. • 

68 I.C. 394 = 1923 Nag. 92. 

- O. 21, R.100 —Usufructuary mortgagee 

—Possession disturbed by purchaser at Court 
auction—Application under, lies. 

A usufruotuary mortgagee of oertain property 
applied under O. 21, R 53 of the C.P.C. object¬ 
ing that the property is not liable to attaohmeQt 
and that, on being disturbed in possession by 
purohaBer at Court auotion ho was entitled to 
bring the present application which is not 
barred by O. 21, R. 63 ol the C.P.C. iDas and 
Adami, JJ.) BisWANATH PATRA v. Lingara.j 
Patra. 1922 P. 408 = 70 1.0. 300 = 1 P. 199. 

-O. 2f, R. 100 —Scope of. 

In an aotion for rent the landlord obtained 
a decree against the tenant (purobaser from the 
original tenant) ol a holding aud purohaaed it. 
The opposite party applied under R. 100 praying , 
that he should be restored to possession of bis 
portion of the holding whioh he had purohased j 
from ths original tenant. The opposite party 
was therelore restored to possession. The land¬ 
lord again sued the tenant for the rent of the 
portion in possession of the opposite party got 
an ex parte deoree and got it purohased by his 
servant who was given possession. The oppo 
site party again objeoted under R- 100. The 
landlord having obtained a moDey deoree, 
though the holding had not been split up, the 
opposite party was restored to possession. Held 
the petitioner was not a bom fide purchaser for 
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value and the landlord was aoting fraudulently 
in giving up possession to the opposite party. 
{Adami, J.) Khub Lal Das v. Patho Jha. 

1922 P. 308, 

-0. 21, R. 100— Right to apply— 

Purchaser of a holding not transferable by 
custom. 

Where a sixteen annas landlord purohases a 
holding in exeoution cl a rent deoree against 
the recorded tenant, a purobaser who has 
purohased without the landlord's oonsent has 
no right in the absenoe of a oustom of transfer¬ 
ability of holding without the landlord’s oonsent 
to make a olaim under Or 21, R. ICO. (Roe and 
Jwala Prasad, JJ.) Panchakatnan KOERl 
v. RAM 8AHAY. 3 P.L.J. 979 = 

43 1.0. 969 = 4 P L.W. 129. 

-O. 21, Rr. 100 and 101 — Judgment- 

debtor—If includes representative. 

"Judgment-debtor” includes his representa¬ 
tive and all persons bound by the deorse against 
the judgment-debtor are bound by the eale in 
exeoution of that deoree. ( Chapman and 
Jwala Prasad , JJ.) BHIKHIA Jha v. Brij 
BEHAR1. 1 P,L W. 689 = 

42 I.C. 926 = 2 P.L J. 478, 

-O. 21, R. 101 — Transfer of decree to 

Collector. 

When a deoree is transferred to a Colleotor 
for exeoution, the Court whioh passed the 
deoree is functus officio , for the time being for 
all purposes ol execution but when the Colleotor 
has exhausted bis powers conferred upon him ; 
then any matters requiring to be done, and 
usually regarded as done in exeoution must be 
done by the Court whioh made the deoree. 

( Beman and Hayward, JJ.) AJUN RAGHU 
Narole v. Krisbnaji Venimadhav 
Valimbe. 38 Bora. 673 = 26 I C. 266 = 

16 Bom. L.R. 637. 

-O. 21, R. 101— Inquiry into title. 

No question of title oan be investigated under 
O. 21, R. 101. A mortgagee of an ocoupanoy 
holding is in possession of it on hie own 
aooount and not on aooount cf the mortgagor 
within R. 101 ; consequently the purohasar of 
an oooupancy bolding in execution, oannot 
oust the mortgagee in possession summarily 
but must first annul the inonmbrance. 
(Mookerjee and Deachcrofi, JJ.) Kedaba NATH 
Bag v. Baday Chandra Naidu. 

22 1.0. 707 = 19 G.L.J. 13. 

-O. 21, R. 101—Revision. 

A party against whom an order under O. 21, 
Rr. 98, 99 or 101 is made, oan proceed under 
O. 21, R. 103 and therefore be oannot be 
allowed to have the order rectified in revision. 

( Rattigan , J.) Nathu Mad v. Ambho. 

129 P.L.R. 1911 = 10 I.C. 188 = 

240 P.W.R. 1911. 

- 0,21, Rr. 101 and 108— Dismissal of 

claim petition—Must be challenged within one 
year. 
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Where a claim petition was dismissed with¬ 
out investigation on the ground of delay, but 
there was a rider added that the petitioner’s 
right would not be affeoted by the sale, the 
order is one against the claimant, and must be 
challenged by suit within one year. On the 
rejection of such a olaim theolaimant will be 
estopped from pleading adverse possession. 
[Odgtrs and Hughes, JJ.) AISAMMA v. Moidin 
KUNHI BEHARI. 46 M L J. 690 = 

(1928) M.W.N. 633-18 L.W. 520 = 
33 M L T. 1 = 47 Mad. 160 = 
77 I.G 264 = 1924 Mad. 111. 

- O. 21, Rr. 101 and 102— Transferee 

pendete lite, 

O. 21. R. 101 whiob direots that a bona fide 
claimant who has been dispossessed in execution 
shall be restored to possession does not apply 
to a transferee pendente lite. (Abdur Rahim 
and Kumaraswami Sastri, JJ.) KANAKASABAI 
MUDAIilAB V. RAJAGOPAL. 

42 1.0. 623 = 6 L.W. 668. 

- O. 21, R. 101 —Order under—Effect of 

—Symbolical possession. 

An order passed under 8. 335, C.P.C. (1882) 
is conclusive as between the parties and if it is 
not set aside by suit within one year, it caunot 
be questioned in any subsequent suit as 
between the same parties.whether the possession 
given to auotion-purohasar is symbolical or not. 
30 Gal. 710 | 36 Bom. 373. Dist. ( Oldfield and 
Tyabji, JJ.) RANGASWAMI AIYAR v 8UBBA- 
RAYA A1YAB. 27 I C. 90 = 

(1914) M.W.N. 897. 

- 0.f21, (Rr. 101 and 103— Right of 

puisne mortgagee to redeem. 

A right to possession upon redemption is not 
a right to the present possession of the property. 
An order under O. 21, R. 101, C.P.O., booomes 
conclusive under R. 103 as to the right to 
present possession of the property is oonoerned. 
It does not affeot a party’s right to possession 
upon redemption. ( Mittra , A.J.C) Balibam 
v. NABAYAN. 811.c. 276 = 17 .N.L.R. 33. 

- O. 21, R. 103— Effect of order—Defence 

barred. 

A second mortgagee, in execution of his 
mortgage decree to whioh the defendant, the 
prior mortgagee was not a party, pnrohased the 
mortgaged property. The purchaser was resist¬ 
ed by defendant on the ground that he was in 
possession by virtue of a sale iu execution of 
the mortgage deed. But the objection was over¬ 
ruled. Plaintiff sued defendant for possession. 
As the deft, had not brought a suit within the 
period of limitation, he could not resist the suit 
and plfl. should recover possession on redemp¬ 
tion of deft's, prior mortgage. The order under 
8. 836 of Gode of 1882 is conclusive even when 
the party against whom it is made is not 
the plff, bat a deft. ( Ohatterjee and Newbould, 
JJ.) Bis an Ram Patbi v. Batiohandba 
8 ARM a, 88 1.0. 216. 
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- O. 21, R. 103— Suit under—Proof of 

title by plaintiff, 

Plff. apurohaser at Oourt-auotion,having titlf 
to and possession of certain property brought 
a suit for possession alleging that an order 
under 8. 335, C.P. Code of 1882, deprived him 
of possession. Held, that the suit was not 
liable to be dismissed on the finding that the 
order had not that efieot, as the mode in whioh 
or the point of time at whioh the ouster took 
plaoe was not material. ( Mookerjee and 
Beachcroft, JJ.) NABADIPENDRA MOOKERJEE 

v. Madhu Sudan Mondal. 16 I c. 741 = 

18 O.W.N. 473. 

- 0. 21, R. 103 —Applies only where 

order under Rr. 98, 99 or 101 has been passed. 

O, 21, R. 103 applies only where an order 
under one of the rules 98, 99 or 101 has been 
passed. Where the order of the lower Court is 
not one passed uader any of the said rules 
there ia no disability arising under Rale 103. 
(Martineau, J.) Hargolal v. Chandu Lal. 

69 1.0. 887 = 1923 Lah. 145. 

- 0. 21, R. 108 — Limitation—Objection 

rejected—Limitation for suit. 

Limitation for a suit for possession by a 
person whose objeotion has been dismissed is 
one year from the date of order of dismissal. 

( Le-Rossignol , J.) Ram Singh v. Kundan 
Singh. 103 P.L.R. 1916 = 36 I 0. 211 = 

96 P.W.R. 1916. 

--— 0- 21, R. 103 (8. 831)— Order without 

investigate is not res judicata. 

Where the olaim put forward by an obstruotor 
was not treated as a suit and no issues were 
framed cor evidence taken, but the matter was 
treated as an interlooutory prooeediog, the 
deoision oould not be res judicata in any 
subsequent orooeeding. 9 B.L.R. 936, followed. 
(Schwabe, 0 J. and Wallace, J.) KOONAM 
VELLI UNNARA V. K.p. KUNHI RAMAN. 

44 M L J. 443 = 17 L.W. 822 = 
32 M.L.T. (H O.) 146 = 72 I 0. 682 = 

1923 Mad. 814. 

- 0. 21, R. 103 — Decree-holder selling 

own property by mistake—Remedy if by suit. 

Where a decree-holder sells his own property 
by mistake, his only remedy is by suit. Au 
application uader 8. 17 is incompetent. 
(Aylittg, Q.J. and Odqers, J.) RAMASAMI- 
KONAN V. KULANDAI VELU PlLLAI. 

18 L.W. 272 = 70 I C. 869 = 
1922 M.W.N. 121 = 1932 Mad. 63. 

-0. 21, R. 103 and S. 47— Difference. 

O. 21, R. 103 of the Gode only applies to 
oases where strangers to the deoree are invol¬ 
ved, while 8. 47 governs cases where the 
persons concerned are parties to the suit ob 
their representatives. i8adasiva Aiyar and 
Coutts Trotter. JJ.) Rukmani ammajq t>. 
Nabasimha Aiyar. 41 M.L J. 54 = 

14 L.W. 88 = 63 I.G. 730 = (1931) M.W.N. 487. 

«• • 
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- 0.21, R. 103— Su»< to establish right 

to the present possession of the properly—Scope 
of. 

A suit under O. 21, R. 103 is not only 
concerned with the question of possession at the 
date of the summary order under R. 98, or 
R. 99 but also with the right to possession. An 
unsuccessful olaimant suing under R. 103 will 
be entitled ordinarily to succeed on his showing 
the iaot of possession on the date of order if the 
decree-holder fails to prove a subsisting title in 
him. A decree-holder may establish his right 
to the present possession by showing his 
subsisting title to the property without proving 
aotual possession at the date of the summary 
order. The scope of the suit is the same 
whether the summary order was passed under 
Rr. 98 and 99 or 101. ( Wallis , O.J. and 

Seshagiri Aiyar, J*.) THENUTTI KALLINGAL 
Unni Mohidin V. Thennottil KALLINGAL 
Unni Mohidin’s son Pockeb. 

41 Had. 227 = 39 M L.J. 626=. 

28 M.L.T. 312 = 12 L.W. 898 = 00 I.C. 109 = 

(1920) MW.N. 698. 

-0. 21, R. 103— Parties—Meaning of. 

The words “ any party ” in O. 21, R. 103 
refer to any party to the petition and not to the 
deoree under execution. ( Oldfield and Seshagiri 

Iyer, JJ.) Veyindra Muthd Pillai v. Maya 
Nadan. 43 Mad. 698 = 39 M.L J. 486 = 

28 M.L.T. 812 = 88 1,0. B01 = 
(1920) M.W N. 299. 

-O. 21, R. 103— Resistance by third 

party—No enquiry — Delivery—Limitation. 

An order under 8. 396, O.P.O. (1882) is final 
as against a party if no suit to set it aside is 
instituted in one year from the date of that 
order. But if an order for delivery of possession 
were left nnenforoed within the time allowed by 
law and if the anotion-purohaser institutes a 
suit for possession then it is quite open to the 
party against whom the order was passed under 
8. 335 to plead in defence that the plaintiff has 
no titlo to recover. Tho O.P. Code of 1908 does 
not provide for the investigation of the olaim of 
the objeotorwho does not derive title under the 
judgment-debtor. 7 W.R. 87, Foil. ', 9 M.L.J. 
131 ; 10 Mad. 357, Diet. I8eshagiri Aiyar and 
Napier , JJ.) YAMAJALA 8ANJEVUDU v. 
NAKKA VENKADU. 48 1.0. 24 = 

23 M.L.T. 233. 1 

-■—O. 21, R. 103— Undivided share pur¬ 
chased in auction—Effect of symbolical aelivery 
—Suit for partition—Separate possession. 

Art. 11 of the Limitation Aot and O. 21, 
R. 103, 0. P.C. do not bar the setting up of a plea 
of division when only symbolical possession was 
delivered by the Court since such order does 
not amount to a dispossession as against third- 
parties. 10.W.N. 343; 80 Cal. 710 ; 39 Cal. 487 ; 

7 W.R. 87 ; 27 Mad. 67 ; 27 Mad. 262, con¬ 
sidered. (Sadoaiua Iyer and Spencer, JJ.) 
AYYAKUTT1 MANKONDAN V. PERIASWAMI 
KOUNDaN. 1 L.W. 31 = 24 1 0. 771 = 

15 M.L.T. 163. 
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- O. 21, Rp. 103 and 101— Dismissal for 

default—Suit—Limitation. 

An order under O. 21, R. 101 must be made 
upon the merits of the oase. Mere dismissal 
for default or for non-produotion of evidenoe is 
not an order under R. 101 aod does not bar a 
suit more than a year after the order. [Mittra, 

a.j.c.) Bhima Patel v. Martand. 

49 I.C. 102 = 14 N.L.R. 66. 

- O. 22, R. 1— Hindu law —Joint family. 

If-one of the many representatives appoint¬ 
ed by a joint Hindu family dies, the surviving 
representatives oontinue to represent the family. 
When a bond is executed in favour of three 
members of a joint Hindu family and one of 
them dies, the survivors oan sue on the bond as 
they sufficiently represent the family. (.Rich¬ 
ards, C. J. and Rafique, J.) Ram Kishobe v. 
Parmeshri. 33 1.0. 128 = 14 A.L J. 288. 

-O. 21, R. 1. Sch. 2, 01 b. (2) and (11)— 

Hindu law — Limited owner — Suit by — 
Mitakshara— Unmarried daughter as plaintiff 
— Whether right to sue survives to her married 
sisters. 

On the death of the widow in possession, B, 
her unmarried daughter brought a suit for her 
father’s estate on the ground that being a 
maiden she had preference over her married 
sisters, who were made defendants to the suit. 
During the pendenoy of suit B died and the 
married sisters were transferred from defts. 
to plffs. The lower Court deolared the suit to 
have abated—Held, that the new plffs. having 
been brought on record and a formal decree of 
abatement having been made, an appeal lay 
and that a Hindu woman in possession of an 
estate as such represented the estate and the 
persons who were entitled to succeed one after 
another were entitled on succession to continue 
the litigation oommenoed by their predecessor. 
(Richards , C. J. and Rafigue, J.) JADUBAN6I 
Kuar u- Mahapal Singh. 

88 All. 111 = 32 1.0. 104 = 14 A L.J. 8. 

- O. 22, R. 1 —Breach of contract of 

marriage—Death of Plaintiff. 

An action to reoover damages arising out 
of the breaoh of a marital contract abates on 
the death of the plff, ( Macleod , C. J. and 
Hfa'on, J.) Balubhai Hiralal v. Nanalal 
BhaGUBHAI. 44 Bom. 446 = 

88 1.0. 624 = 22 Bom. L.R. 143. 

-0. 22, R. 1 and 0. 38, R. 2 —Personal 

right—Right to sue in forma pauperis is a 
personal right and dees not survive to the heirs 
of the pauper. [Chatterjee and 8uhrawardy, 
JJ.) JlTENDBA NATH'U. 8AUBINDRA NATH. 

61 1.0.63. 

- 0. 22, R. 1 -Personal action—Appli¬ 
cation for Letters of administraion—Death of 
applicant. 

The right of a residuary legatee to obtain a 
grant of administration is a personal right and 
this right doeB not devolve on bis heir if he 
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dies during the pendency of the application. 
{Greaves, J.) Habi Bhusan Dutta v. Man- 
Matha Nath Dutta. 

91 1.0. 76 = IS Gal. 862. 

- 0. 22, R. 1 —Personal action—8uit 

for declaration that defendant is not the lawful 
wife of plaintiff—Personal action. 

Deft, having obtained a maintenance order 
against plaintiff, the latter 6ued for a declara¬ 
tion that deft, was not his lawful wife. During 
the pendenoy of that appeal both parties died. 
Held, that as the aotion was a purely personal 
one and both plaintiff and defendant had died, 
the right of appeal did not survive. (Rtetigan, 
G. 3.'and Martineau. 3.) ANAND BAHADUR 
v. HARDili AZIZ. 92 I C. 943 = 87 P R. 1919. 

- 0. 22, R. 1— Guardianship—Right to 

be appointed guardian of reversioner—If survi¬ 
ves to next reversioner. 

Where a reversioner of a deceased Hindu 
applied to be appointed as guardian of the 
minor ohildren of the deceased and the appli¬ 
cation was dismissed, whereupon he preferred 
an appeal and died pending the appeal. Held, 
that his right as a reversioner survived to his 
son who could oontinue the appeal. The Court 
is bound to make an inquiry into the applica¬ 
tion for appointment of a guardian. (Scoff- 
8mith, 3 ) ARJAN SINGH V. GUJBI. 

116 P.L.R, 1917 = 42 1.0. 410 = 

160 P.W.R, 1917. 

- O. 22, R. 1 — Tort—Damages—Death 

of appellant pending second appeal —Costs. 

The general law is that rights of aotion for 
merely personal injuries do not survive the in¬ 
jured party, though his personal representative 
oan maintain an aotion for any damage done 
to the personal estate in his lifetime. Plaintiff 
sued for damages on the allegation that deft, 
had injured his reputation by making false 
statements and insinuations to the polioe. He 
. got a decree for Rs. 4,000 which was reduced to 
Rs. 50 by the Appellate Court. He died after 
filing the aeoond appeal. Held, that the appli¬ 
cation of his sons to be impleaded as legal re¬ 
presentatives oould not be granted and that the 
appeal bad abated and oannot be allowed 
merely beoause the Lower Appellate Court had 
direoted plaintiff to pay defendant’s oosts. 
(Johnstone and Shah Din, J J.) MUZAFFAR 
Khan v. Ghulam Muhammad Khan. 

83 P.L R. 1919 = 62 P.R 1919 = 
28 I.G. 499 = 187 P.W.R. 1919. 


-O. 22. R. 1 —Hindu Law—Limited 

owner—Abatement— Declaratory suit—Widow 

— Alienation. 


Where A sued for a declaration that an 
alienation by B., the widow, would be void 
after her death and the suit was dismissed, and 
pending an appeal by A, against the order of 
dismissal, B died ; held, that the olaim must be 
deemed to have abated, as after B’s death A 
had no right to sue for a deoree- (Reid and 
RaUioan, JJ.) Sat Bhabai v. Bhabai. 

24 P.W.R. 1218=18 I.G. 829 = 
96P.L.R. 1918 = 68 P.R. 1913. 
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-0. 22, R. 1 — Judgment-debtor dead — 

Legal representatives when to be brought on 
record. 

A deoree-holder is bound to implead the re¬ 
presentatives of his deceased judgment-debtor 
only when it oeoessitates execution. (Oldfield 
and Ramesam, JJ.) ANDAL Ammal v. VIJIA 
Naidu. 14 L.W, 632, 

-0. 22, R. 1— Suit for malicious, pro " 

sedition — Appeal — Abatement. 

An appeal by a person to whom damages 
are awarded in a suit for malioioua prosecution, 
on the ground that the damages are insuffi¬ 
cient, abates on the death of snob person. 
(Wallis. C.3. and Napier, J.) MURUGAPPA 
CHF.TTIAR v. PONNUSWAMI PlLLAI. 

44 Mad. 828 = 41 M.L.J. 804 = 13 L.W. 703 = 

62 I.G. 797 = (1921) M.W.N. 438. 

-0. 22, R, 1—Suit for malicious prose- 

cution—Death of defendant. i 

Where the deft, in a suit for malioious 
prosecution, dies more than a year after the 
proseoution and before judgment, the right 
to sue does not survive so as to prevent the 
abatement of suit. (Ayling, Coutts-Trotter and 
Kumaraswami Sastri, JJ.) RUSTOMJI DORAB- 
ji v. Nurse. 44 Mad. 897 = 40 M L J. 178 = 

(1921) M.W.N. 121 = 62 I.G. 260 = 
29 M.L.T. 121 = 14 L.W. 200 (F.B.). 

-O. 22, Rr. 1, 2, 3 and 11—Tort- 

teal cious search. 

A suit for damages for malioious search was 
dismissed by the trial Court. Plff. died duriDg 
pendenoy of appeal. Held, the suit abated, (Ab- 
dur Rahim, 0.0.J. and Krishnan, J.) GadiGI 
Mareppav. Firm of Marwadi Vamajee 
VAJANJEE. 20 M.L.T. 303 = 

(1916) 2 M.W.N. 280 = 88 I.G. 828 = 

81 M L J. 772. 

--0. 22. Rr. 1 and ll —" Right to sue ” 

Appeals. 

“ Right to sue ” in R. 1 when used for 
appeals under R. II must be construed as the 
right to proBeoute by law or to obtain relief by 
means of legal procedure. (Tyabji and 
Spencer, 33.) Prasanna Venkatachella 
v Collector of Triohinopoly. 

33 I.G. 49 = 38 Mad. 1064. 

- 0. 22, R. 1 —Malicious prosecution — 

Cause of action—Survival of. 

The oause of action in a suit for malicious 
prosecution of the manager of a joint Hindu 
family does not survive to the surviving’mem- 
bers thereof, as they are not representatives 
of the deoeased member. (Sadasiva Aiyar and 
Napier, JJ.) 8UBRAMANIA IYER V. VENKATA- 
RAMIER. 81 I.G. i. 

-0. 22, R. 1 —Personal action—Suit by 

minor repudiating will—Will by father— Death 
of minor—Legal representative, right of, to con¬ 
tinue suit. 

A minor sued for possession of oertain pro¬ 
perty as his, by soxvivorship and challenged the 



545 


CIVIL DIGEST, 1911—1923. 


546 


0. P. CODE (V of 1908), 0. 22. R. 1. 

validity of his father's will which vested the 
property in trust for the mioor in oase he 
should attain majority, otherwise in trust for a 
temple. The minor died and his legal represen¬ 
tative was plaoed on reoord as plaintiff. Reid, 
that the legal representative was entitled to 
proseouto the suit, and that the cause of aotion 
would not be persoual to the minor. [Oldfield 

ani Tyabji , JJ.) Narayana Reddi v. Kama- i 
KSHI AMMAL. 27 I.C. 396 = 27 M-L.J. 674. 

-0. 22, R. 1— Hindu law—Suit by 

Hindu reversioner—Death of plaint i(Y. 

A suit by a Hindu reversioner for a decla¬ 
ration of the invalidity of an alieuation by a 
Hindu widow abates on his death, the cause of 
aotion not surviving to the next reversioner. 22 , 
M.L.J. 375 ; 15 I C. 641, Rel. r>u. (Sundara 1 
Iyer and Sadasiva lyer.JJ.i RamcBANDRA 
NAIDU V. 8UBRAYA PlLLAI, 

16 I.C 865 (1) = 12 M.L.T. 664. 

[This is no longer law. See 29 I.C. 298 = 

38 Mad. 406 (P.C.). 

[Also 46 I.C. 202 = 41 Mad. 899 iF.B.) ] 

- 0. 22, R. 1—Hindu Law—Suit by 

reversioner. 

A suit by a Hindu widow to deolare that an 
adoption by her son’s widow is invalid, abates 
no the plff.’s death as the right of suit does not 
survive, to the next reversioners. For this ques¬ 
tion no distinction should be drawn between 
suits of setting aside an adoption or an aliena¬ 
tion. Obiter .—-Even if it is held that the oause 
of aotion survives, the reversioners of the last 
male owner are not the plff.’s legal representa¬ 
tives. {White, C. J. and Benson, J.) aruna- 
CHELLAM PlLLAI y. YELLAYA PlLLAY. 

12 M.L.T. 199 = (1912) 1 M.W.N. 897 = 

18 I.C. 461 = 23 M.L.J. 719. 

[This Is no longer law ; See 29 1.0. 298 = 

88 Mad. 406 (P.C.).] 

[ Alio 46 I.C, 202 = 41 Mad. 669 (F.B.).] 

-— 0. 22, R. 1 —Hindu Law —Suit by Re¬ 
versioner. 

If a plaintiff, bringing a declaratory suit to 
deolare that a deed of relinquishment is invalid 
as against reversioner dies, the suit abates on 
his death and no oause of aotioD survives to the 
next reversioners. (Benson and Sundara Aiyar, 
JJ.) KOMMENENI CHINNA V. KOMMENENI. 

37 Mad. 406 = 11 M.L T. 184 = 22 M L J. 375 = 

15 I.C. 218 = (1912) 1 M.W.N. 442. 

[This 1 b no longer law. 29 1.0. 298 = 

38 Mad. 406 (P G )] 
[Alio 46 1.0. 202 = 41 Mad. 699 (F.B.) 

——-O. 22, R. 1 —Hindu Law—Suit by 

reversioner—Survival of right to sue—Test. 

Whether the right to sue survives, must be 
deoided with reference to the nature of the suit, 
and not on the qualifications of the representa¬ 
tive of the deceased plfl, 'Legal representative’ 
in O. 22, R, 1 has a very wide signification and 
is not synonymous with the limited olass gov¬ 
erned by 8. 11, C.P.O. or with ' heir ’ 8 C.W.N. 
843; 34 Cal, 642, Foil. It, therefore, includes 

Vol. 11—36 
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the next reversioner in a reversionary suit on 
the death of the presumptive reversioner who 
has instituted the suit. In a reversionary suit 
to set aside an alienation by a widow the right 
to sue surviv-s on the death of the presumptive 
reversioner who has instituted the suit to the 
actual reversioner. (Stanyon and Ralhfax, 
A.J. C: ) Ram Din v. Raj Ram 17 I.C. 101 = 

8 N.L.R. 113. 

-0. 22, R. i—Malicious prosecution— 

Cause of action—Survival. 

A cause of action for malicious proseoution 
does uot survive to the legal representatives of 
the deceased plfl. (Coutts and Hass,-. JJ.) 
Punjab Bingh y. Ramatar bingh. 

4 P.L.J. 676 = 52 1.0. 348=1920 Pat. 52. 

-0. 22, Rr. 1 and 3 —Personal right 

does not abate after decree. 

A suit cannot abate by the death of the 
plaintiff after the decree, even in oases of per¬ 
sonal right, as a deoreo 19 property oapable of 
inheritance. (Jwala Prasad, J.) MULCHAND 

y. Gobind Singh, 99 I.C, 939. 

-0. 22, R. 1 —Malicious prosecution— 

Suit for damages —Death of defendant. 

A suit for damages for malicious prosecution 
and obstruction of a right of way abates on the 
death of the defendant in the absence of any 
allegation that the estate of fhe wrong doer was 
benefited thereby- 13 B. 677 ; 34 I.C. 249 ; 9 
Bur. L.T. 38 (Saunders, J.C.) Ma 8HWE 
THIT V. MAUNG PO AUNG. 

(1921) 4 U.B.R, 73 = 69 I.C. 66 = 1922 D B 7. 

-0. 22, Rr. 1 and 11 —Tort—Action for 

slander — Second appeal—Death of party. 

Where a plaintiff who was awarded damages 
in the Court of first instance, got his deoree 
reversed in appeal, his second appeal does not 
abate on account of the death of the defendant 
duriog the pendenoy of the second appeal. The 
expression ‘ right to sue ’ means th$ right to 
seek relief. [McColl, A.J.C.) NGA KYET 8EIN 
v. Ml KYIN Mya. (1910) 12 U.B R. 108 = 

9 Bur. L.T. 38 = 34 I.C. 249 = 

10 Bur. L.T. 8. 

-0. 22, Rr. 2 and 3—Suit against dead 

man — Addition of legal representatives is a 
nullity. 

A suit against a dead man is a nullity, the 
oonsequenoe of whioh is that any order made in 
the suit to allow amendment of the plaint by 
substituting the legal representative of the 
deceased as defendant and allowing the suit tc 
prooeed against him is a nullity. It is imma¬ 
terial that the suit was brought bona fide and 
in ignorance of the death of suoh person. 31 
M. 86, Ref. ( Mulla , J.) RAMPRATAB BRIJ 

Mohandas y. Gaurishanker. 

26 Bom. L.R. 7 = 1921 Bom. 109. 

-0. 22, Rr. 2 and 9— Partition decree — 

Death of one defendant — Abatement of suit— 
Application to set aside abatement—Limitation. 

Where after a partition deoree passed in 1892, 
one of the defts. died, the suit as against him 
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abates, oo the date on whioh the New Code of 
Civil Procedure comes into force ; an applica¬ 
tion to set aside the abatement by addiDg the 
legal representative of the deoeaeed deft, as a 
party, must under Art. 171 of the Lim. Act, be 
made within 60 days. (Scoff, C.J. and Batche¬ 
lor, J.) LAKHMIOHAND v. KACHUBAI. 

85 Bom. 893 = 11 I.G 359 = 
13 Bom L R. 517. 

- -0. 22, Rr. 2 and 11 —Appeal—Sever a 

respondents— Abatement in respect of one— 
Effect. 

If an appeal against one cf several respon¬ 
dents abates.it abates againBt all, i( their several 
interests cannot be discriminated. (Walmsley 
and Greaves, JJ.) GOL ASMATEB Kbatun v. 
HABIBULLA. 64 I.G. 49. 

--0. 22, Rt. 2 and 3— Cc-sharers— Suit 

for rent — Claim for abatement—Appeal by 
tenants — Death ol one—Bengal Tenancy Act , 
S. 52. 

Some of the oc-sharer landlords instituted a 
suit for arrears of rent against the tenants who 
claimed abatement of rent. The Lower Appel¬ 
late Court held that defts. were not eotitled to 
an abatement of rent as all the landlords were 
not parties to the suit. The defts. preferred a 
seoond appeal and one of the appellants died. 
No substitution was made and the appeal as 
regards him abated. Held , that the whole 
appeal failed by reason of the abatement cf the 
appeal with respeot to one of the appellants. 
The remaining tenants were not entitled to 
claim abatement of reut. 27 Gal. 417 and 25 
C.L.J. 469, Poll. [N. R. Chatterjee and Duval, 
JJ.) NABENDRA NATH KUTI v. 8ATYADHAN 

GHOSHAL. 54 I.C. 396 = 80 G.L J. 203. 

-0. 22, Rf. 2 and 3— Joint decree— 

Appeal —Omission to implead representatives 
of one party — Abatement. 

A joint deoree was passed in favour of 
several pills, as co-ihebaits of a temple. Defts. 
appealed but did not take proper steps for re¬ 
presentation of a minor plff -respondent and 
the appeal v^as .dismissed as against him. Held , 
that the appeal as against the other respon¬ 
dents also oould not prooeed. ( Mookerjte and 
Beachcroft. JJ.) 8BIBAM CHANDRA NA1K v. 
Hbidoy Nath Gupta. 311 C. 409= 

29 OL J. 461. 

_0. 22, Rt. 2 and Z—Suit against 

dead person—Legal representatives . 

If a deft, is dead at the time of the institu¬ 
tion of the suit, the plff. oannot oontinue the 
suit by applying for the substitution of the 
heirs of the deoeased deft. ( Fletcher , J.) 
Kbista Das Lab v. Kumab kibada- 
Khanta Roy. 51 I.C. 160. 

-0. 22, R. 2— Co-sharer landlords — 

Joint deoree—One of the heirs of the landlord 
not on record. 

Two landlords, applied under 8. 105 of the 
Bengal Tenancy Aot for settlement of fair rent 
and for. enhancement of rent. Oae of them 
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died after the deoision of the lower appellate 
Courf, leaviDg a major and a minor son survi¬ 
ving him as heirs. The tenant9appellants 
allowed the appeal against one of the heirs of 
the deceased to be dismissed for non-proseou- 
tion : Held, that the appeal by the tenants was 
incompetent for want of necessary parties. 
6 C.W.N 192 ; 10 C.W.N. 981; 19 C.W.N. 90, 
Foil. ( Walmsley and Panton, JJ.) AZIMMUD- 
DIN MANDAL v, TARA SANKAB GHOSE 

47 I.C. 638 = 28 C.L J. 201. 

-0. 22, Rr. 2 and 3— Legal representa¬ 
tive—Right of, to continue suit or appeal — 
Abatement. 

When a party to a suit dies a legal represen¬ 
tative is appointed merely in order that the 
suit might prooeed and a decision be arrived at. 
It is the original party’s rights and disabilities 
that have to be considered and the mere fact 
that the legal representative could not in his 
individual oapaoity have brought a suit for the 
relief olaimed does not render the pending suit 
liable to dismissal as having abated. (Sroad- 
way and Zatar AH, J J.) GULBI i. 8AWAN. 
4 Lah. 72 = 74 I C. 146 = 6 Lah L J. 482 = 

1924 Lah 48. 

- 0. 22, R. 2— Second appeal— Legal re¬ 
presentative not brought on record—Mistake — 
Effect of. 

Pending an appeal in the lower appellate 
Court two of the defts. died. Their legal re¬ 
presentatives were brought on the record by 
that Court but by a mistake the legal repre¬ 
sentatives were not made respondents in the 
seoond appeal. The error was due to a mis* 
take in the judgment on the part of the copy¬ 
ing department whioh did not show the names 
of the legal representatives although they had 
long been brought on the reoord. Held, that 
there was no abatement of the appeal and even 
if there were the mistake beiDg bona fide the 
delay oould be exoueed. (Wilbtrforce, J.) 
Kabtar Singh v. Ralla. 

67 I.C. 306 = 2 Lah. L J. 44. 

- 0. 21, R. 2— Appeal—Death of res¬ 
pondent—Legal representative already party to 
appeal—No abatement. 

Where the heirs of a respondent who died 
pending appeal, are already parties to the 
appeal, the appeal will not abate notwithstand¬ 
ing that no fresh application is made to bring 
them on reoord as the legal representatives of 
the deoeased. ( Abdul Raoof, J.i Kabtar 
Singh v. Lal Singh, 11 p L R. 1921= 

89 1.0, 238 = 9 P.W.R, 1921. 

- 0. 22, Rr. 2 and 11 — Appeal—Several 

appellants—Some Appellants being dead at 
time of appeal. 

Where an appeal was filed on behalf of 
several defts. aDd it appeared that some of the 
appellants had died before the institution of 
the appeal. Held, that the appeal oould prooeed 
as even, if those appellants bad not appealed, 
the remaining appellants oould have appealed 
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nevertheless on a ground oommon to all the 
delta. ( Shadi Lai and Jones, JJ.) Nawab 
v. Muhammad Hayat. 33 I. C. 1006 = 

29 P.W.R. 1916. 

- . .q, 22, R. 2— Joint tort-feasors — Death 

of one—Survival of claims against others. 

The liability of joint tort-feasors is joint and 
several and the cause of aotion would on the 
death of one of them, survive as against the 
others. < Raltigan and Leslie Jones , JJ.) 

Bisben Das v. Ram Labhaya. 

106 P R. 1913 = 32 I C. 18 = 187 P.W.R. 1913. 

--- O. 22, R. 2\— Hindu Law—Joint 

family—Death of manager. 

Where on the death of the managing mem¬ 
ber of the joint Hindu family and the other 
members who are parties are substituted, there 
i9 no abatement. (Ried and Robertson. JJ.) 
KHUDA BAKHSH V. NARAIN DAS. 

81 P.L R. 1913-18 I.C. 44 = 81 P.W.R. 1913. 

- 0. 22, Rp. 2 and 8 —Death of appel¬ 
lant—Legal representative brought on record — 
Respondent can object at the hearing. 

On the death of an appellant in a pending 
appeal, a person alleging himself to be the legal 
representative of the deoeased applied to con¬ 
tinue the appeal and was brought on record as 
suoh without notioe to the respondent. At 
the hearing the respondent objected that the 
alleged legal representative was not the proper 
legal representative and that the appeal bad 
abated. Held, that the respondent wa9 entitled 
to raise the objection at the hearing of the 
appeal. (Xrisftnan and Ramesam. JJ). PAL- 
CHUR MAHALAKSHAMMA t>. VEMI REDDI. 

44 M.L.J, 60 = 69 I.C. 829 = 
32 M.L.T. (H.C.) 41 = 17 L.W 8 = 

1928 Mad. 367. 

- O. 22, Rp. 2 and 3 —Scope of. 

O. 22 of the Code is not limited to cases 
where the party applying to be brought on 
reoord is either not on the reoord at all or is on 
the reoord by the side as oo-plfi. or co-deft. of 
the party who has died and as whose represen¬ 
tative the applioant olaims to be made a party, 
f Benson and Sundara Aiyar, JJ.) KHatija 
Bi V. Balu Sahib, 14 1.0.844 = 

11M.L T. 409. 

-0. 22, R. 2— Damages — Hindu'heir — 

Lou by misrepresentation—Cause of action— 
Survival of. 

In a suit by a Hindu for reoovery of the loss 
sustained by him by bis aoting on oertain 
misrepresentations made by the deft. The 
oause of aotion survives to the execu¬ 
tor or administrator and that suoh representa¬ 
tive iB entitled to oome in and continue a suit 
of this nature pending at the time of plff.’a 
death. 'Wallis, J.) KlSHEN Bahadur v. 
:RAM8WAMY Mudaliar. 14 I.C. 491 = 

11 M.L.T. 240. 
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" '' , — 0. 22, Rp. 2 and 3 (1) — Application 
made on that behalf—Applicant aided as 
representative. 

Where a person applies to be made a party as 
legal representative and tbe application states 
that another person is not the legal representa¬ 
tive, that other person oauaot, to counteract 
his own failure to apply in time, a*k to be 
made an applioant. Tde application must be 
made iu lime by the person ultimately found 
to be legal representative. (Bitten, A.J.C.) 
AMELAKSAO v. Govind Rao. 49 I C. 34=> 

18 N L R. 21. 

. 22, Rp, 2 and 4— Legal representa¬ 

tives already on record—No application neces- 
sary. 

If the legal representatives of a deceased res¬ 
pondent are already on the reoord as parties, 
it is not necessary to make an application for 
substitution and it is enough to make an entry 
on the record to that effect. 0. 22. R. 4 is not 
applicable to the case. 32 A. 551; 32 A, 563. Poll, 
( Daniels and Dalai, A.J.Ca.) Hafiz UN-NISA 
v. JAWAHIR 8INGH. 66 I.C. 24 = 24 O.C. 374. 

0- 22, R. 2 — Delay in bringing on 
record legal representative when to be excused. 

Where the respondent a purdanashin lady 
died and the appellant came to know of it only 
when the prooess server reported her death, it 
was a fit oase for exousing the delay iu bnaging 
on record the legal representative. (Das and 
Maepherson, JJ.) Nathsahai v. Imam Reza. 

74 I.C. 912= 1924 P. 319. 

- 0. 22, Rr. 2 and 4 — Defendants joint. 

Ip and severally liable—Death of one—Legal 
representatives not on record-Suit does not 
abate. 

A suit does not abate merely beoause one of 
the defendants, who are jointly and severally 
liable to the plaintiff, dies, and bis legal re 
presentatives are not brought on reoord 
(Jwala Prasad, J.) JAVAL A Prasad V 
KOPEYA Munda. , 59 I o. 890, 

- 0 22, R. 2—Sttif against several 

defendants—Liability of each ascertained _ 

Death of some of the defendants—Abatement. 

Where the plaintiffs sued the defendants 210 
in number, to recover a war-loan bond for 
Rs. 75,000 or in the alternative for Rs. 75,000 
with interest thereon, and plaintiffs’ oaoe was 
that the tiokel, wbioh won tbe seoond prize in 
the Burma War Loan Bweepetake, a War Lean 
Bond for Rs 75,000, which had issued in the 
name of the first plaintiff, had been wrongly 
made over by the Exeoutive Committee of the 
Sweepstake to the defendante on their false 
representations that they were purohasers of 
the tioket in question ; and that the defendants 
were liable joiutly and severally to return the 
bond to the plaintiffs or to pay the money 
equivalent with interest to date and that 
defendants Nos. 1 to 209 had transferred the 
bond to defendant No. 210. The trial Court 
dismissed the suit and pending an appeal by the 
plaintiffs some of^the defendante died. Their 
legal representatives wore not brought on 
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record. On a question arising as to whether 
the appeal had abated. Held that the plaintiffs 
had a oau9e of aotion for the sum sued for 
against each of the defendants out of the pro¬ 
ceeds of the bond whioh had been distributed 
and that the death of somq of the defendants 
did not cause the suit to abate. ( Pratt and 
Macgregor, JJ.) MAUNG Mu v MAUNG Kan 
Gyi. i R. 618 = 77 1.0. 393=1924 Rang. 127. 

- 0. 22, R. 3— Suit— C. P. Code, S. 92 

—Death of original plaintiffs. 

A suit under this section (8. 92i is prosecuted 
by individuals not for their own interest but as 
representing general public, and so it does not 
ab9te on the death of the original plfls. i Lord 
Dunedin.) RAJA ANAND Rao v % Ramdas 
DADUFAM. 48 Cal. 493 = 13 L.W. 318 = 

(1921) M.W.N 24=17 N L R. 37 = 
23 O.W N 794 = 80 M.L.T 194 = 
62 I C. 737 = 48 l.A. 12 (P.C.). 

- O. 22, R. 3— Decree passed in appeal 

alter death o/ one of joint plaintiffs—Decree is 
nullity—No legal representative on record. 

Where one of several plaintiffs prefers an 
appeal in whioh the others are also interested 
and a decree is passed in ignorance of the death 
of one of the joint plaintiffs, the judgment is a 
nullity. (Rafique and Piqgott, JJ.) AMBIKA 
Prasad v. Jhinak Singh. 45 A. 286 = 

21 A L J. 91 = 71 1 0 321 = 
L.R. 4 A. 92 = 1923 All. 211. 

- 0. 22, R 3 -Suit by two partners— 

One partner dead at the date of decree—Whole 
suit does not abate. 

Where in a suit by two partners, a decree is 
passed, the decree does not beoome inoapable 
of execution by the mere laot that one partner 
. was dead at the date of deoree. The suit in 
such a case abates so far as the deceased partner 
is concerned. ( Tudball , J.) 8ABJU Prasad 
v. Ram Barup. 3 U.P L.R. (All.) 40 = 

60,1 0. 785 = 19 A.L.J. 266, 

- 0. 22, Rr. 3 and 4 —Death of pro forma 

plaintiff—Legal representative of such plaintiff 
if should be impleaded. 

On the death of a pro forma plaintiff, such 
as, a person who was made oo-plaiotiff merely 
on the ground of his holding a succession certi¬ 
ficate to the estate of one of the plaintiffs, it is 
not neoessary to bring hie legal representatives 
on record. ( Richards, O.J. and Banerji, J.) 

Gubsher Khan v. mashu ali Khan. 

22 I.C. 929. 

-0. 22, R. 3 —Legal representatives — 

All to be brought on record. 

The Court must oauee all the legal represen¬ 
tatives of a deoeased appellant to be made parties 
before hearing the appeal. If oDe of them 
refuses to join as appellant he may be added as 
respondent 16 All. 211, Fell. tKno*, J.) 
fazab Muhammad khan v. Habibubbah 
KHAN. 20 1.0. 866 = 11 A.L.J. 719. 
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-0. 22, R. 3 — Legal representative— 

Pleas open to. 

An estoppel affeoting a party deoeased affects 
his legal representative also. ( Banerji , J.) 
ISMAIB JOBAHA V. JAGANNATH. 19 I.C. 288. 

■ 0. 22, Rr, 3 and 11— Joint decree — 

Joint appeal—Death of one of the appellants 
during pendency of the appeal— Effect. 

Where eeveral delta, jointly appealed against 
a joint decree, to which S. 544, C.P.C. 1883, 
applies, and one of them died before the hearing 
and no legal representative of the deceased 
appellant was brought cn record within limita¬ 
tion, the appeal abates so far as the deceased 
appellant is concerned and not a9 a whole. 25 
All. 27, Foil. ; 22 All. 222, Overruled. ( Stanley, 
C.J. and Banerji, J.) Ram Lab v. DEBi 

SINGH, 10 1.0. 27. 

• 

-0. 22, Rr. 8 and 4 —Sole appellant 

dying—No legal representatives brought on 
record. 

Omission to bring the legal representatives 
on record on the death of a solo appellant pend¬ 
ing appeal, is not a mere irregularity which 
could be oured under 8 . 99. ( Richards , J.) 

Badab Khan v. Murtaza. 9 1 0. 977, 

- 0. 22, Rr. 3 and 9— Abatement of suit 

— Order setting aside, propriety of. 

Where more than three months after the 
death of a defendant in a 9uifc, the Court 
brought his legal representatives on reoord on 
an application for that purpose, on the ground 
that the parties were ignorant of the reduction 
of the time allowed by reoeot legislation, Held 
that the delay was properly excused. The 
omission to 6et aside the abatement was a 
formal defect Dot affeotiDg the merits of the 
order. [Shah, A.C.J. and Crump, J.) LASHMI- 
BAI JAGANNATH JOSHI V. YESWANT VlTHAB. 

24 Bom. L.R. 909=75 I.C. 283 = 

47 B. 92 = 1922 Bom. 449 (1). 

- 0. 22, R. 3 —Legality of compromise- 

power of Court to inquire whether award is 
proper. 

The addition of the words “ where it is proved 
to the satisfaction of the Court” in the rule 
gives the Court power to inquire into a disput¬ 
ed compromise and to reoord it if satisfied that 
it was properly arrived at. iDavar. J.) 
Harakeibhai v. Jammabai. 37 Bom. 639 = 

19 I.C. 786 = 13 Bom. L.R. 340. 

- 0. 22, R. 3 — Partfurship—Suit for 

accounts—Death of partner—Suit cannot pro¬ 
ceed. 

A suit to take the accounts and wind up the 
affairs of a partnership caonot proceed in the 
absence of ODe of the partners, or in the event 
of his death pendente lite, in the absence of his 
legal representatives. 31 Cal. 497, Ref. Where 
an appeal abated in part in respeot of the heirs 
of a deceased appellant, the result of such 
abatement may be to make the apps&I 
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imperfectly constituted appeal which the Court 
cannot hear. 24 O.W.N. 44, Ref. IMookerjee 
and Panton, JJ.) Pubim Behari Roy v. 
Mahendra Chandra Ghosab. 

67 10. 10 = 3» G.L.J. 403. 

-0. 22, R. 3 —Appeal—Death of a 

defendant—Decree should direct abatement in 
respect of his interest. 

Where during the pendeooy of an appeal, one 
of several defendants having separate interests, 
dies, and his legal representatives are not 
brought on reoord. the decree ought to direct 
the abatement of the appeal in respeot of the 
interest held by the deceased. [Walmsley and 
Buckland, JJ.) BHAIRAB CHANDRA Kobey 

v. Kabicharan Dhara. 61 i.o. 106. 

-■ — O. 22, R. 2—Legal representative— 

Death of defendant prior to suif. 

An application for bringing iu the legal re¬ 
presentative of a deceased deft, lies only if the 
deft, was alive at the time of filing the suit 
and not if he was dead before filing it. 12 W. 
R. 65 ; 81 Mad. 96, Poll. tFlet'her and Richard¬ 
son, JJ.) Bejoy Chand Mahutap Bahadur 
t>. amubya Char an Mitra. 24 I.C. 112. 

-0. 22, R. 3— Pro-forma defendant's 

death—No abatement. 

Where the other proprietors who were joined 
as defendants wore merely formal defendants 
and were not interested in the result of the suit 
brought by the plaintiffs and it was found that 
the plaintiffs were not suing in a representative 
capaoity but they were auiDg on their own 
interest. Held, the death of one of the proprie¬ 
tors who was not a necessary party to the suit 
•is of no oonsequenoe and oaunot result in the 
abatement of the suit either in part or in its 
entirety. (Mnti 8agar, J.) LEKHA v. BHANI. 

1923 Lah. 647. 

-0, 22, R, 3 —Death of pro forma res¬ 
pondents—No abatement. 

Not bringing on reoord the representatives of 
■pro forma respondents does not cause abate¬ 
ment of the whole appeal. (Broadway and 
Jafar Ali, JJ.) Z&IDA v. Raja. 

1923 Lah. 360. 

-0. 22, R. 3 —Appeal against some of 

the defendants only — Effect, 

Where the suit was originally filed against a 
number of oo-promisors some of whom died 
an appeal againet the surviving defendant only 
doeB not fail as a whole but the right to prose- 
oute it survives as against him, for a oontraot 
entered upon by one or more promisors oan be 
enforced against all or any of them. ( Le-Rossig • 
nof and Abdul Quadir, JJ,) THE Firm of 
Gurudas Ramkoturam v. Bhagwan Das, 

68 1.0. 818 = 1922 Lah. 182. 

—0. 28, Rr. 2 and 8 —Appeal — Death 
of one respondent — Legal representative not 
•brought on record—Order in appeal is a nullity . 

Where is an appeal against an order in exe¬ 
cution proceedings one of the judgment-debtors 
died and bis legal representatives were not 
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brought on the reoord, the order on appeal is a 
nullity so far as the deceased judgmenl-debtor 
was oonoerned and did not bind his legal repre¬ 
sentatives. (Broadway and Wilberforce. JJ.) 
Mehta Barkat Rai v. Mt. Ghubam 
Fatima. 70 l.C 929 = 8 Lah L.J. 1. 

-0. 22, Rr. 3, 9 and 9— Abatement- 

Order of — Appeal. 

0. 22, R. 3, applies only where an abatement 
takes plaoe for no application having been 
made in time to implead tbe legal representa¬ 
tive of a deceased plff. but it does uot apply 
where the suit had abated on aoocuot of some 
other oause. There is no provision in the Code 
for an appeal from an order dismissing an ap 
plioation by legal representative to be brought 
on reoord, nor such an order is a decree. 
(Broadway and Dundas , JJ.) Ram Qarup u. 
MOTI Ram. 1 Lah. 493 = 57 I.C. 137 = 

2 Lah. L.J, 788. 

-0. 22, Rr. 3 and 9— Co sharers—Death 

of one respondent — Abatement—Setting aside — 
Sufficient cause. 

A suit far a declaration that the laud in suit 
is the village S'lamifaf and that plaintiffs are 
entitled to get a share of the same in proportion 
to the Khewat, having been dismissed as time- 
barred, a seoond appeal was lodged. During 
the pendeooy of appeal some of the chief defts. 
respondents died. Held, that the appeal abat¬ 
ed againet the deceased respondents only and 
not against the other chief respondent, by the 
omission to bring tbe representatives od record. 
There was no sufficient reason to set aside the 
abatement, very gross negligence being appa¬ 
rent on the part of the appellants, who though 
living in a distant village admittedly owned 
land in the village where the ohief res¬ 
pondents reside, and must have occasion to go 
there to realise rent. (Scolt Smith and Marti- 
neau, JJ.) Devidas i>."Mahomed. 

1 Lah. L J. 26. 

-0. 22, R. 3— Death ol appellant — 

Legal representative brought on record in memo, 
of objei lions. 

Where a s^le appellant dies and no applica¬ 
tion is made to briDg his legal representatives 
on the record, the appeal abates. Tbe fact 
that in a oross appeal the deceased’s legal re¬ 
presentatives have been brought on record as 
respondents will not suffioe to prevent his 
appeal from abating. (Chevis and Abdul Raoof, 
JJ.) shambhu Nath v. Musammat Rabbi. 

82 I.C. 891 = 23 P W R. 1919. 

[Bee Contra 48 1.0. 949 = 34 M L J. 177.] 

-0. 22, R. 3 and 0. 41, R. 4 —Decree 

on ground common to all the defendants—Death 
of one appellant pending appeal—Legal repre¬ 
sentatives not brought on record. 

Where one of the appellants died pending 
an appeal and hie legal representatives were 
brought on reoord only after the limitation 
period had expired. Held that the deoree of 
tbe trial Court having proceeded on a ground 
common to all the defts. was covered by O. 41, 
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R- 4 and that the appeal did not abate but 
could proceed. 23 I.C 91 ; 26 I.C. 486, Foil.; 
18 I.C. 182; 21 1.0. 951 ; 32 I.C. 829, Dist. 
(Chevis a>\d Broadway, JJ.) PlYABE LALu. 
Chuba Mam, 46 I.C. 90 = 84 P.R. 1918, 

0. 22, R. 3— Co-sharers — Suit lor eject- 
mem and rent—Death of coplaintiff—Abate¬ 
ment, 

Where during the pendency of a suit for 
ejectment and arrears of rent by two brothers 
A and B (not beiDg members of a joint Hindu 
family). A dies and his legal representatives 
are not brought on the record witbin the 
statutory period, the suit abates only in respect 
of A’s share and not in respeot of the share of 
B. 21 I.C. 951, Dist. {Scott-Smith and Shadi 
Lai, JJ). Nibanjan Nath v. afzal Hussan. 

24 P.W.R. 1917=37 1 0 777 = 49 P R. 1917 

7 -0. 22, R. 3— Applicability — Mort¬ 

gage suit— Death of plaintiff after preliminary 
decree—Bequest of inteiest to B— Application 
by B to be brought on record— Limitation. 

A died on 28 ; 4-16 after obtaining a preliminary 
decree, dated 30-3-16 obtained on a mortgage. 
The period of redemption expired on 30-7-16. 
B who claimed to succeed to A’s interests under 
a will put iD a petition on 26-5-19 to be brought 
on record and to be given a final decree. 
Held, the suit had abated under O. 22, R, 3, 
The right to sue in O. 22, R. 3 includes in the 
case of mortgage suits the right to obtain a 
final decree after the p*ssiDg of a preliminary 
deoree. [Ayling and 1 enkatasubba Rao, JJ.) 
DAKOJU SUBBBAYADU V MUSTI RAMaDASU, 

49 H. 872 = 42 M.L J 801 = 
15 L.W. 309 = <1922) M W N. 375 = 
68 I.C. 942 = 30 M.L T. 202 = 
1923 Had, 237 (1). 

—— 0. 22, R, 3— Court's discretion to allow 
amendments under. 

In a case where an institution is represented 
at different stages of the euit by different 
representatives and not under the ether, the 
provision of law applicable is O. 22, R 3 and not 
O. 22, R, 10 of the C.P-C. and the Courts have in 
Buch a case a wider discretion to allow amend¬ 
ments and new pleas to avoid multiplicity of 
suite provided the oharaoter of the suit is Dot 
changed and the oppeeite side is not prejudiced 
and the trial unembarrassed. (Rrishnan, J.) 
8UNDEBASA3I CHETTIAB V. VlSWANATH 

Pandabasannadhi. 16 L.W. 88 = 

43 M L.J 147 = 45 Mad. 703 = 
31 M.L T. 66 = (1922) M.W.N. 444 = 
72 1.0, 103=1922 Mad. 402. 

" O. 22, Rp. 3 and 9— Limitation — 
Legal representatives—Addition after prescrib¬ 
ed time—Appeal, 

Where an application to bring the legal 
representatives of a deceased party on the 
reoord is granted by a trial Court without any 
objection, an objection that the snit has abated 
by the application cot being made within the 

reseribed period oannot be entertained in 
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second appeal. (Sadasita Aiyar and Spencer, 
JJ.) alubLakshmi Nabasimha SASTBULU 
v. Venkata Nabasamma, 52 I.C. 614. 

-0. 22, Rp. 3 and 4 — Abatement- 

Decree — Dismissal, 

Under the present Code it is not neoessary to 
make an order that the suit shall abate (as under 
S. 366 of the old Code) as it abates ipso facto if 
no application is made under R. 3 or R. 4 of 
O. 22. But upon a suit abating under R. 3 or 
R. 4 of O. 22 a deoree dismissing the 9uit must 
follow. (Sadaiicfl Aiyar and Moore, JJ.) 
8UPPU NAYAKAN V, PEBUMAL CHETTY. 

19 M.L.T. 364 = 80 M.L.J. 486 = 
34 I.C. 372= (1916) 1 M.W.N. 301. 

-O 22, R. 3 and S. 113— Suit by Maho- 

medan female for share—Death of plaintiff — 
Defendant's heirs — 1/ can be made represtnta 
lives—Augmentation of shares—Prayer — Relief. 

Where in a suit by a Mahomedan female for 
her share of the eetate making the other heirs 
also pro forma defts. the plff. dies, the other 
heirs may be brought on record as the repre¬ 
sentatives of the deoeased plff. if they are 
entitled to sue for the recovery of their shares 
as also the share of the deoeased plff. which bad 
devolved upon them and an order refusing this 
relief can be 9et aside in revision by the High 
Court. 26 Bom. 606 and 21 Cal. 927, Considered. 
{Benson and Sundara Aiyar. JJ.) KHATIJA Bl 
v. BALU BABIB, 14 I 0. 944 = 11 M.L.T. 409. 

- - O. 22, Rr. 3 and 4 — Limitation- 

Legal represintalives— One brought on record— 
Whether saves time as against others. 

Where one legal representative of a deceased 
party is brought on record in time, there is no 
bar of time if others are brought in subsequent¬ 
ly 3 All. 517; 12 Bom. 48, Foil. (Benson and 
Abdur Rahim, JJ.) ADUSUPALLI VENKATA 
Row v. Mabikuthy ammal. 

11 M.L.T. 19 = (1912) M.W N. 9 = 
13 I C. 318 = 22 M.L.J. 169. 

--O. 22, R. 8— Admission of a person as 

legal representative— Eff(ct of. 

The admission of a person as a lagal repre¬ 
sentative for the purpose of prosecuting the suit 
does not oonolusively establish his right to do 
so if his legal position is ooe of the main issues 
in the suit itself. Similarly the decision that a 
person is a legal representative only to a limit¬ 
ed extent does not preolude him from proving 
in the suit what his full rights are. 27 B 162 ; 
28 A. 109, Foil. (Batten, J.O.) Mt. DHAPU 
v. RAMAUTAB. 70 I.C. 209 = 1923 Nag. 209. 

- O. 22, R. 3— Abatement of appeal— 

Limitation Act, Art 176—C. P. Code Amend¬ 
ing Act XXVI of 1920 —Effect of. 

The provisions of Act XXVT of 1920ourtai!iDg 
period of limitation tor bringing cn reoord tbs 
legal representative of a deceased appe’lBntto 
three months from the date of his death apply 
also to oases where the death has taken place 
even before the passing of the Amending Act. 
(Eotwal, A.J.C.) Nibjba v. Janki. 

71 LO. 176=1828 Nag. 16* 
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-0. 22, R. S—Legal representative — 

Who is. 

The words * legal representative ’ cannot be 
construed to mean all legal representative9. 
They must inolude any legal representative to 
whom tbe right to sue survives. IMacnair, 
A.J.C.) NARAYAN V. AMJR1TA. 

18 N.L.R. 21 = 65 l.C. 542 = 
1623 Nag. 101 42). 

-0. 22, R. 8— Joint Hindu family — 

Manager—Death of plaintiff—Abatement of 
suit. 

It the manager of a joint family dies after 
the institution of a suit lor tbe rooovery of 
money advanced out of joint funds, his sons 
can represent the other members of the family 
ADd if they apply within time to oarry on the 
suit it will not abate, irrespective of the fact 
that eome other members of the family are 
impleaded as parties to the suit beyond the 
period of limitation. 33 All. 272 ; 10 Bom. 220 ; 
23 Mad. 125.; 27 l.C. 609 ; 33 Cal. 329, Ref. 
( 8tuart and Kanhaiya Lai, A. J. Cs.) 8UGHAR 
KUNWAR v, 8ITATAT Ram. 4 0.LJ. 92 = 

39 l.C. 185 = 20 O C. 67. 

-0. 22, Rr. 3 and 12—No applicability 

to execution proceedings. 

A proceeding for ascertainment of mesne 
profits undor a decree under the Code of 1882, 
i3 one in execution and not in the suit and 
the provisions of O. 22, R. 3 of tbe Code of 
ISOS is inapplicable to such a proceeding under 
R. 12 of the same order. ( Dass and Ross, JJ.) 
Kedar Nath Goenka v. Tarini Prasad 
8INOH. 2 P L.T. 245 = 61 l.C. 4 = 

1921 Pat 198. 

-0. 22. R. 3 —Limitation— Limitation 

Act, Art. 176. 

An application undor O. 22, R. 3 to bring on 
record tbe legal representatives of a deceased 
appellant is governed by Art. 176, Boh I and 
8. C of the Limitation Aot, 1877, does not 
apply co suoh an application. {Farltlt, J ) 

Ma Min Thin v. Maung Po Win. 

85 l.C. 488=10 Bur. L.T 27. 

- 0. 22, R. 3— Limitation—Limitation 

Act , S. 6 (i)— Construction of. 

O. 22, R. 3 should not be oonstrued to mean 
that where one of the legal representatives 
applies, he should not be made a party, a9 the 
genera) rule is that all the representatives 
should join the application. But to expeot 
so is an impossibility in majority of cases. An 
application by a minor for bis substitution as 
a legal representative is valid by virtue of 8. 6 
of Lim. Aot if made during minority. (Hart- 
noil and Ttoomey. JJ). Ma 8ein Hnyin v. 
LUTCBMAN Chbtty. 5 Bor. L T. 77 = 

18 1.0 . 366 = 6 L B.R 52. 

- 0. 22, Rr, 8 (2) and (4) 3 —Legal re¬ 
presentative—Addition of, at one stage — Abate¬ 
ment of suit—Order not to be made ex parte. 

An order for abatement of a suit is really a 
deoree and ought not to be made without 
notioe to plfl. The substitution of a legal 
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representative at one stage of tbe suit ib eSeot- 
ive for all subsequent stages. ( Lord Dunedin.) 
BRIJ 1NDAR SINGH V. KANSHIRAM. 

45 Cal. 94 = 42 l.C. 43 = 
33 M L J. 486 = 22 H.L.T. 362 = 
6 L.W. 592 = 126 P.W.R. 1917 = 
15 A.L J. 777 = 19 Bom L R 866 = 
3 P L W. 313 = 26 O.L J. 872 = 
104 P R. 1917 = 41917) M.W N. 811 = 
22 C W N. 169=127 PL R. 1917 = 

44 1.1. 218 (P. C ). 

- 0. 22, R. 3 (2) — Injunction— Death of 

some of the plffs. appellants. 

In an appeal against a decree for injunction 
some of the respondents died. Their legal 
representatives were not at all brought on 
record. Held, that the whole appeal did not 
abate. It abated ODly against suoh of the 
respondents whose legal representatives were 
not brought on. ( Scott-Smith, J.) 8AWAN u. 
MEHR din. 45. l.C. 963 = 108 P.W R. 1918. 

-0. 22, R. 4—Pro-forma defendant — 

Death of—Decree passed in ignorance not void. 

The death of a pro forma respondent during 
tbe pendency of an appeal and the passing of 
a deoree without his legal representative bemg 
brought on record do not render tbe deoree a 
nullity. (Itafique and Piggoit, JJ ) AMRIKA 
Prasad v. Jhinak Singh. 

45 All. 286 = 21 A.L J. 9i = L.R. 4 A. 92 = 

71 1 G. 321 = 1923 All. 211. 

- 0 22, R. I— Legal representatives— 

Decree against—Subsequent claim against 
purchaser in independent title barrtd. 

Where the legal representatives of a mort¬ 
gagor are impleaded as parties to a suit for 
sale by the mortgagee and a decree for sale is 
passed in exeoution of wbioh the properties are 
purohased by a stranger, it is not open to the 
legal representatives thereafter to olaim to 
redeem the mortgage on the strength of tbeir 
own independent title as purchasers of a 
portion of tbe equity of redemption at a 
revenue sale. (Ryves and Ookul Prasad, JJ.) 
Ram Lallan Singh v. Harekb Narain 
Rai. 20 A.L.J, 641=73 l.C. 920 = 

1932 All 463. 

- 0. 22. R. 4 — Applicability—Death of 

party after preliminary decree—Legal represen¬ 
tatives not brought on record—Suit abates. 

A preliminary decree does not put an end to 
a suit whioh remains pending till the final 
deoree is passed and therefore R. 4 applies 
where a defendant dies after the passing of a 
preliminary deoree. Where no application is 
made under O. 22, R. 4 (1) for the substitution 
of the legal representative of the deceased with¬ 
in the specified time following his death, tho 
suit abates as against him. The heirs of tbe 
deceased cannot apply for the passing of a 
final deoree while tbe order of abatement 
remains in force. 30 A. 651. Ref. (8iufl*t and 
Sulaxman, JJ.) JAGAR NATH UMAR v. Ram 
KARAN SINGH. 

20 A.L.J. 678 = L.R. 3 A. 460-68 I C. 281 = 

4 0 P.L.R. (All.) 182-1922 All. 396. 
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- ~ j O. 22, R. 4— -Death of defendant — 

Person other than legal representative, cannot 
be impleaded. 

A plaintiff oannot apply to a Court to im¬ 
plead somebody other than the legal repre¬ 
sentative of a deceased defendant, as a party to 
the suit and such an application cannot bind 
the real representative. ( Sanerji and Tud- 
ball, JJ ) Muhammad Junaid v. aulia Bibi 

42 All. 497 = 61 !.C. 947 = 

18 A L. J. 613. 

-0. 22, Rr. 4 and 11 —Abatement of 

appeal—Effect on decree—Death of respondent. 

If the respondent plff. does during the penden¬ 
cy of an appeal aod the defts. appellants olaim 
to be her legal representatives, the appeal abat¬ 
ed but the suit which had ripened into a de¬ 
cree does not (Richards, C.J and Banerji, J.) 
SUNDAB PANDE V. MUSAIIMAT KUMARI. 

41 All. 283 = 30 I.C. 933= 17 A.L J. 308. 

-O. 22, R. 4 —Mortgage stiif— Prelimi¬ 
nary decree—Death of deft.—Limitation. 

Where after the passing of the preliminary 
decree in a suit the deft, died and an appli¬ 
cation to bring his representatives on reoord wae 
made more than sir months after the date of 
his death. Held , that the application was barred 
by time since a suit does not eod with a preli¬ 
minary deoree but continues up to the final 
decree. 'Tudball and Rafique , JJ.) MOTI 
Lal v. Ram Narain. 39 All. 551 = 

40 I.C 1006 = 13 A L J. 849. 

-O 22, R. 4— Rent ‘suit—Fixed rate 

tenants. 

The liabilities of fired rate tenants to pay 
rent is joint and several. So if one of them 
dies during the peudeuoy of an appeal in a suit 
for recovery of rent and his legal representa¬ 
tives are not brought on record, the appeal 
abates only so far as the deceased tenant is 
concerned. (33 Cal. 580, Poll.) ( Chamier 
and Rafique, JJ.) ABDUL Aziz v. Basdeo 
SINGH. 34 All. 604 = 17 I 0 89 = 

10 A.L J. 183. 

- O. 22, R. 4— Limitation—Mistake as 

to — Amendment. 

Where an application to be brought on reoord 
on behalf of a minor was made within 6 months 
through a bona fide mistake as to the psriod of 
limitation to bring on record a representative 
whioh had been reduced to three months by Act 
XXVI of 1920, the order rejecting the appli¬ 
cation was set aside. ( Shah and Crump, JJ.) 
KARIYAPPA FaKIRAPPA v. TANTAPPA. 

70 1 0. 832 = 1923 Bora..40. 

-O. 22, R. 4 —Wrong legal representative 

— Decree, if valid, 

A deoree against a person other than the real 
heir of a deceased debtor does not bind the real 
heir or the estate of the deoeased in his hands. 
(Batchelor and Boo, JJ*) Premraj v, Javar- 
mal. IB I C. 181 = IB Bom. L.R. II. 


0. P. CODE (Y of 1908), O. 22, R. 4. 

- O. 22, R. 4— Appeal— Death of respon¬ 
dent—Remand by appellate Court—Legality of 
order. 

A suit for oanoellation of a sale held under 
the Putni Regulation was decreed in the court 
of first instance, upon appeal by the two 
Zamindars (defendants) that judgment was 
reversed and the suit was dismissed. The 
plaiutiff thereupon appealed to the High Court. 
They joined as respondents three sets of persons, 
viz., (1) the auotion-purohaser, (2) the two 
Zamindars aDd (3l the persons alleged to be 
joint tenants in the putni. During the pen¬ 
dency of the seoond appeal in the High Court 
the executor to the estate of one of tbe 
Zamiodar respondents, died oa the 10th June 
1916. The plaintiffs, it is now ps ; erted, were 
not aware of this oiroumslance and the auction- 
purchaser as also the other Z tmindar respon¬ 
dents were equally ignorant of the event. Tbe 
result was that on the 31st January 1917, when 
the appeal wa3 taken up for final disposal in 
this Court, tbo hearing proceeded on the 
assumption that all the parties were properly 
represented on the record. The appeal was 
heard, tbe decree of the lower appellate Court 
was set aside and the case was remanded for 
reconsideration. When the case went before 
tbe District Judge, he wa9 informed oo the 
20th December 1917, that one ot tbe Zamindar 
defendants had died during the pendency of 
the appeal in the High Court and thzt tbe 
representative in interest of that Zammdar 
was not bound by the order of remand made by 
the High Court. Thereupon the District Judge 
held that the appeal oould not be reheard by 
him. Held, the order of the High Court was 
not a nullity by reason of tbe death of one of 
tbe respondents, that the High Court had 
| jurisdiction to hear the appeal and that the 
District Judge should have reported the ^a-e for 
tb9 orders of the H^h Court. (Mook‘>;ti and 
Chotzner , JJ.) ABDUL AZIZ v. LAKHMI 
Chandra Majumdar. 37 c L J 494 = 

74 I.C. 548 = 1923 Oal. 676. 

-O 22, R. 4 —Death of one defen i ant — 

No joint imerest with others—No abatement— 
Legal rtpresentative not brought on record. 

If on the death of one of tho defendants his 
legal representatives are not brought on record 
the question whether the suit abates as a whole 
depends upon whether the suit can proceed in 
the absence of the legal representatives of the 
deceased defendant. Where the lands in dis¬ 
pute are separately bald by some of the 
defendants and the deceased defendant had no 
joint interest in those plots of land, the suit 
does not abate. ( Chatterjea and Pearson, JJ.) 
Sarat Kamini Dasi V. CHAITANYA 
Chandra Prohoraj. 67 I 0 . 290= 

1923 Cal 289. 

- O. 23, R. 4 — Joint decree—Death of 

one of the deoree-holders—Legal representative 
not brought on record—Appeal abates. 

Where an appellate ooart is oalled upon to 
I set aside a deoree for possession whioh eaarsd 
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to the benefit of four persons and one of these 
persons died and his representative in interest 
had not been brought on record. Held, that 
the appeal bad abated. Even if the appeal 
were to sucoeed, the representative-io-intere'-'t 
of the deoeased plaintiff would not be bound by 
the judgment on appeal and would be at liberty 
to execute the deoreo in its entirety as one of 
several joint decree-holders. The appeal had 
consequently beoome infcuctuoue. (A lookerie? 
and Rankin JJ.) MlDNAPORE ZEMTNDARY 

Co. v. ishan Chandra Chowdhury. 

72 1.0. 479 = 1924 Cal. 346. 

■ -0. 22. R. 4 — Abatement of appeal — 
Several respondents —Joint cause cf action — 
Death of one respondent. 

Where there is a deoree for joint possession 
in favour of the respondents one of whom dies, 
the deoree oannot be questioned against the 
legal representatives of that respondent owing 
to lapse of time without their being brought on 
record, then the whole appeal abates, for if the 
appeal suoeeeds against the respondents who 
remain alive, there might be conflicting deci* 
sions of the court, that is to say, there might 
be the deoision of the first Court in favour of 
the respondent who has died, a decision whioh 
cannot bo questioned and the deoision o( an 
appellate court oontrary to the decision of the 
Srst Court whioh cannot bo oailed in question 
owing to the abitemeut. (Qreaves and Panton, 
JJ.) 8HE1KH DENDOO v SHAIKH SACHOO. 

72 I.G 2 = 1924 Cal 399. 

-0 22, Rr 4 and 9—Suit against firm 

— Death ol sole ptoprietor —Aoatement. 

Where a suit was brought against a firm and 
the alleged sole proprietor died but no steps 
were taken to bring hie legal representatives 
on record, held the suit abated. iGhose, J.) 
Ram Prasad Ohimonlal u. anundji 
AND CO. 49 Cal. 824 = 69 l.C. 883 = 

1922 Cal 408. 

-0 22, R. 4 — Decree for joint possession 

appeal by defendant —Omission to substitute 
legal representatives of deceased respondent — 
Appeal abates. 

Where a joint deoree for possession in favour 
of the several plaintiffs was passed by the trial 
court and pending an appeal therefrom by the 
defendant, one of the plaintiffs-resyoudents died 
and his legal representatives were not brought 
on record within time, Held the whole appeal 
abated. 24 O.W N, 44, Poll (Walmsley and 
Suhrawardy, 33) Arjan Mibdba v. Kali 
Kumar ohakerbutty. 68 I C. 194. 

-0. 22, R, 4 —Death of one wrong-doer — 

Legal representatives must be brought on record. 
It duriog the pendenoy of an appeal from a 
suit for damages against several joint wrong* 
doers, one of them dies, bis representative must 
be brought on reoord and the plff. is not at 
liberty to oontinue his appeal against some only 
of the wrong-doers. (Mookerjee, A.0.3. and 
Pletoher J.) Kadi Nabain Ro? Ohaudhubi 

0. HABAN 0HANOBA GH08E. 62 l.C. 714, 

Vol. 11—86 
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-0. 22, R, 4— Section applies to pro¬ 
ceedings following preliminary decree in mart- 
i gage suit. 

All prooeedings in a mortgage suit subsequent 
to the preliminary deoree but previous to the 
final deoree are proceedings in a pending suit 
and an application made therein is not one for 
execution Whether therefore the sole judg- 
meut-debtoc dies before the final decree »nd the 
deoree holder fails to apply withiu six months cf 
death to have the legal representatives brought 
ou reoord, the suit abates under O- Pi, R- 4 
of the C. P. C. tNewbould and Bucklnnd . JJ.) 
Bhutnath v. Tara Chand 33 C L J. 113 = 

59 I C. 177 = 25 C W.N 593. 

-0 22, Rr. 4, 3 and 9 '3) and 11—Ex¬ 
part e order—Setting aside— Liable to be vacated 
—C. P. Code, 0 41, Rr. 20 and 33 — Powers 
I under wh-n to be exercised. 

Plff. sued for a declaration that lands attach¬ 
ed by a Criminal Court under 8. 146, Cr. P. 
Code, were iuoludad in their estate. No question 
of share was in controversy. Tbe first Court 
made a declaratory decree iu respeot of the 
whole property. The deft*, appealed. One of 
the plff.’s respondents died and bis represent¬ 
atives in interest were not impleaded. Held, 
that the appeal as regards the heirs cf the 
deceased respondents became imperfec’ly con¬ 
stituted, so that the Court o.an no fencer 
adjudicate upon tbe matter in controversy. 
Au order for the substitution of the heirs of a 
deoeased raspondect made ex parte on mu-state¬ 
ment of faot nould be set aside during the 
hearing of the appeal. (Mookerjee and Panton, 
JJ.) KALI Dayal Bhatta Char,tee y. 
Najendra Nath Pakrashi 24 C W N. 44 = 

34 l.C. 822 = 30 C L.J. 217. 

-0. 22, R. 4 — Legal representatives— 

Not brought on record in appeal — Substitution 
of, in second appeal. 

If during the pendency of an appeal one of 
the parties died and the appeal was proceeded 
with without his representatives on record, the 
High Court cannot order the substitution of 
euoh representatives in second appeal as there 
was no death, pending the second appeal. 

I Walmsley and Buda.33.) Promada Nath 
Roy v. abdul Majid. 63 I C. 480. 

-0 22, Rr. 4 aud 12— Joint ueoree 

— Appeal by judgment-debtor — Death oj one 
respondent—Effect of legal representatives not 
added. 

Where one of the deoree-holders respondents 
dies io an appeal relating to the exeoution of a 
joint deoree, and his legal representatives are 
not brought on the reoord, the appeal oannot 
proceed against the other respondents alone. 
( Woodroffe and Smither, JJ.) BAKSH ALI 
SARKAR V, 8ARAT CHANDRA ROY. 

46 l.C. 911. 

-0. 22, R. 4 —Legal representative— 

Rights ol—Execution of mortgage decree against 
Hindu widow and reversioner—Objection by 
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widow —Death of widow — Reversions substitu¬ 
ted, if can raise same objection. 

Io execution of a decree agaiost a widow and 
the oext reversioner in a mortgage exeouted by 
them to the plfl. the widow raised some 
objections which were disallowed after whioh 
the widow died and th9 next reversioner was 
substituted iD the place, and he took the same 
objection? Held, that after the widow’3 death 
he was clothed with the full rights of a pro¬ 
prietor as the heir of a last male owner and 
could re open the matters settled ►■gains*’ the 
widow. IChatterjee and Wabnsley. JJ.) UDIT 
Narayan v. JaSODA SaHUN 46 I.o. 469 = 

27 C.L J. S76. 

-; — 0. 22, R. 4— Legal representatives — 

Some heirs of deceased respondent brought on 
record. 

Where the right of the respondent devolved 
upon all h:s heirs so that the decree oould not 
be - pi 11 up oy allowing it to stand in favour of 
some cl the heirs and setting it aside against 
others, if some of the legal representatives are 
not brought on reoord in time, the appeal 
abates. (Chatterjee and Richardson, JJ.) ALI 
Mea v. Nana Gazi. 41 I C. 430. 

- 0. 22, R. 4— Joint possession —Failure 

to serve notice on some respondents —Dismissal 
oj appeal. 

In an appeal by tbe defts. against a decree 
for joint possession of land passed io favour of 
five pif!s. notices of the appeal were not served 
on two of the plfis.-respondents % and the Court 
directed the appeal to be dismissed in so far as 
those two plaintiffs were concerned. Held, that 
the appeal could not proceed and that the suit 
should be diemissed in toto 6 C. W. N. 196 ; 
10 C.W.N. 9°L, Rel. IMookerjee and Beachcroft, 
JJ.) Basher Sheikh v. Fazge Karim 
Biswas. 28 1.0. 703= 19 C.W.N. 290. 

- 0. 22, R. 4 —Death oj certain respon¬ 
dents— Effect. 

Where during the pendency of an appeal in a 
suit relating to succession, some of the success¬ 
ful respondents died and their legal representa¬ 
tives were not brought on reoord, the appeal 
did not abate in toto but only as regards the 
share? rf those respondents. ( Broadway and 
Abdul Qadir, JJ.) NANDOO SINGH v. Baljit 
Singh. 5 Lah. L J. 203 = 69 I.C. 498 = 

1924 Lah. 93. 

- 0. 22, R. 4 —Death of one plaintiff 

respondent—No joint interest—Appeal does not 
abate against other respondents. 

Where tbe plffs. are not joint tenants of the 
property in suit but eaoh one has bis own 
separate share in it and consequently any one 
of them might have maintained the Buit 
against the defendant in respect of his own 
share. Held, the defendant may maintain an 
appeal against tbe surviving respondents 
plaintiffs. (Le-Rossignol and Zafar Ali, JJ.) 
Lajja Ram v. Shambu Nath. 

9 Lah. L.J. 14 = 1918 Lab. 859. 
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——0. 22, Rr. 4 and 6— Death of one of 
several respondents—Relief claimed joint. 

When the appellants lived 10 miles from the 
respondents and no reason had been shown for 
holding that they were prevented by any suffi- 
OEnt cause from ascertaining the death of one 
of them. Held, th6 appeal automatically 
abated against him and his representative at 
the end of six months. Where relief sought 
against defandants is joint and indivisible, 
abatement against one is abatement against 
all. 1 Lah. 225 and 56 1.0. 927. Foil. ; 60 I C. 
722, Diat. ( Broadway and Harrison. JJ.) 
SARDARA V. ALLAHYAR. 73 1.0 604 = 

1923 Lah. 132. 

-0. 22, R. 4— Abatement—Failur? to 

object does not alter the fact of abatement. 

Where on a party’s death, no application is 
put in to bring in bis legal representatives 
within tbe time allowed by law, the appeal 
abates and no failure by the persons concerned 
to objeot to aotion taken on an application 
presented after expiry of suoh time would alter 
the faot of abatement. ( Campbell, J.) WAHID 
BAKHSH v LALTA PERSHAD. 73 I.o. 387 = 

1924 Lah. 316, 

-0. 22, R. 4— Co-sharers — Suit tor 

declaration of title—Death of one — Abatement. 

Where some of the proprietors of a village 
sue the others for a declaration in respeot of 
the shamilat of the village and one of tbe 
defendants dies and his legal representatives 
are not brought on reoord within time, the 
whole suit abates and is liable to be dismissed. 
(Chevis and Harrison, JJ.) SHAH MAHOMED 
v. KARAM lLAHI. 68 I C 121 = 

1922 Lah. 131. 

- 0. 22, R. 4— Redemption suit—Death 
of mortgagor—Failure to bring on record legal 
representative—Suit abates. 

In the course of an appeal arising from a suit 
by a seoond mortgagee to redeem tbe prior 
mortgage, the mortgagor-respondent died. The 
effeot of failing to bring his legal representative 
on reoord was the abatement of tb« appeal. 
(Chevis ay\d Harrison, JJ.) Nanak CHAND 
v. RAM CHAND. 4 Lah. L J 189 = 

1922 Lah. 101. 

- 0. 22, R. 4 and 0. 21, R. 63— Claim 

suit—Legal representative of deceased decree- 
holder not brought on record—Effect of. 

Where a defeated olaimant files a suit UDder 
0. 21, R. 63, C. P. Code, to establish his title 
but without impleading the legal representa¬ 
tives of a decree-holder who had died prior to 
the institution of the suit, tbe legal represents- 
tative of the deceased-holder is not bound by 
the decree in the title sail and so far as the 
deoeased deoree-holder was concerned, the 
order dismissing the objection in olaim proceed¬ 
ings had beoome conclusive under O. 21, R. 63, 

C P. 0. (SoottSmilh, J.) Piyaba LALo. 
Mazhab Khan. 16 p.L R. 1988=* 

64 I.G. 899 = 4 O P.L.R Lab. 23- 

1988 Lab. 18. 
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- 0. 22, Rr. 4 and 11— Legal representa¬ 
tive—Extention of time whether allowed. 

Id a case where the appollaut, though repre¬ 
sented by counsel, does not put in a formal 
petition for bringing deceased respondent’s 
representatives on the reoord within the time 
prescribed by law. it is not right to extend time 
to allow him to do so. (Le-Rossignol, J.) 
Walayat Khan v. Must. Malan. 

5 Lah. L.J. 119 = 1922 Lah 30 (1). 

- 0. 22. R. 4 —Appeal—Death of one 

respondent—Survival of right—No abatement. 

Where in an appeal from a suit for a declara¬ 
tion that certain properties had been dedioated 
to waqf and that their alienation was void, one 
of the plaintiffs (respondents) dies the appeal 
does not abate as against him. (Broadway and 
Martineau, JJ.) RAHIM Baksh v. CHANNAH 
din. 4 Lah. L.J. 811. 

- 0. 22, R. 4— Appeal—Order for abate¬ 
ment is open to—Suit in a representative capa¬ 
city—No abatement. 

An order deolarmg the abatement of an 
appeal on the ground that the legal representa¬ 
tives ate do t brought on reoord is a deoree and 
is appealable. Where a suit is brought in a 
representative capacity and some persons die 
during the pendency of an appeal from a deoree 
in such suit their legal representatives need 
not be brought on record. (Broadway and 
Abdul Raoof, JJ.) UDMI v. Bira. 

1 Lah. 582 = 60 I.C. 111 = 3 Lah. L.J. 762. 

- 0. 22, R. 4— Redemption suit— Death 

of respondent . 

If the legal representatives of the deoeased 
mortgagees are not brought on reoords within 
the time the whole appeal will abate, as a 
whole. ( Scot'.-Smith and Martineau, JJ.) 
Bbagwan Singh v. Jamal. 8 Lah. L.J. 232. 

- 0. 22, R. 4 —Defendants sued jointly 

as representing the estate of their father — 
Indivisible liability. 

Where the defendants were sued jointly 
representing the estate of their late father and 
their liability, if any, was joint and indivisible 
and where one of the defendants died when be 
was a respondent in the appeal, in the abaenoe 
of the application to bring the legal representa¬ 
tive within time, whole appeal would abate. 
(Le Rossignol arid Wilber force, JJ.) GURDAS 
Mal V. Kalbhi Ram. 8 Lah. L.J. 64. 

- 0. 22, Rr. 4 and 11 — Appeal— Pro 

forma respondent —Substitution of representa¬ 
tives after time allowed, 

Where the representative of a deoeased pro 
forma deft, on seoond appeal till after the 
expiry of the time it is no ground tor dismissing 
the seoond appeal. ( Broadway , J.) ABDULLA 
V. MAHOMED KHAN. 2 Lah. L.J. 801. 

-— 0. 22, R. 4 —Mortgage suit—Death of 

one of the plffa- 

The first Court granted plaintiffs a joint 
deoree with costs realizable by sale of the 


O. P. CODE (Y of 1908), 0. 22, R. 4. 

mortgaged property. Against thisdeoree defend 
ant-appellant preferred an appeal. It was 
admitted by appellant that the plff. died in 
1915 and that this faot was known to him. In 
spite of this, however, uo steps were taken to 
bring her legal representatives on the record 
and it was stated that her heirs are her 
daughters and not the other respondents, her 
sons. Held, that the decree being joint the 
appeal abated in its entirelv. 6 C.W.N. 196 ; 
10 C.W.N. 981 ; 11 C.W.N 604 ; 31 Oal. 487 

P. C. ; 6 P.R. 1913 ; 41 P.R. 1915 and 67 P.R. 
1919. Foil. (Broadway and Btwan Petman, JJ ) 
Sardari Lal v. Ram Lal. 1 Lah. 228 = 

57 I.C. 199 = 1 Lah L J. 225 

-0. 22, Rr. 4 and 9 —Joint interest- 

ignorance of law— Failure to bring legal repre 
sentatives of deceased respondent on file within 
lime—Joint interest of respondents — Abatement. 

Mere ignorance of law is no cause for Dot 
applying within time to briDg the legal' 
representatives of deceased respondent on file. 
Where the interests of several respondents are 
joint aDd the legal representatives of a deoeased 
respondent are uot brought on reoord the whole 
apppal must abate. (Smith and Jones, JJ.) 
FATTA V. SlKANDAB. 

2 U.P L R. (Lah., 112 = 56 I,C. 927 = 

2 Lah. L.J. 442 

-0. 22, R, 4— Representative suit— 

Suit by followers of shrine— Omission to im¬ 
plead legal representatives. 

Where tbe right to appeal against the decea¬ 
sed plff. respondent did Dot survive against 
bis legal representatives as be was suipg only 
in his capacity as a follower of the shrine, tbe 
appeal did not abate. (Broadway and Marti¬ 
neau, JJ.) Rahim Baksh v. Ohannan Din. 

53 I C. 210. 

-0. 22, Rr. 4 and 9 —Joint right— 

Ignorance of death—Death of one of the respond¬ 
ents—Ignorance of death , whether an excuse. 

Plfis. sued defte.’ oo-eharers for a declaration 
that all tbe proprietors were entitled to a share 
in tbe pieoe of land in dispute. The trial Court 
granted tbe plffs. a decree as prayed. The deft, 
preferred aD appeal, ODe of the respondents died 
before ffling of this appeal. No application 
was made to bring bis legal representatives on 
the reoord till after the expiry of six months. 
Held, tbe deoree of the lower Court so far as 
the deceased reopoodent’s sods are concerned, 
could not be set aside aDd, therefore, the appeal 
must bo held to have abated iD its entirety. 84 
P.R. 1918, Diet. Ignorance of the death of a 
respondent or a party is no exouse. (Broadway, 
J.) JAMNA V. 8ARJIT. 52 1.0.510 = 

87 P.R. 1919. 

-0. 22, R. 4— Mottgage joint or indivi¬ 
sible—Death of mortgagee respondent—Failure 
to bring in legal representatives—Abatement. 

In a suit for redemption of a joint or indivi¬ 
sible mortgage all the mortgagees or their legal 
representatives must be made parties. This 
principle applies also to appeals. When ons 
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of the mortgagee respondents dies and no appli¬ 
cation is made to briDg on record the legal 
representatives under Art. 177 and the applica¬ 
tion to have the abatement set aside under 
Art. 171 is also out of time, the whole appeal 
abates. (Scott-Smith and B'oadway. JJ.) 
Fateh v. Bhanju Ram. 4a P.W.R 1917 = 

41 1.0. 730=96 P.R. 1917. 

-0. 22, Rp. 4 and 9— Joint rijlit—Ap¬ 
peal — Death of one respondent. 

Where the interests of the defts. respondents 
are joint and decree oancot be reversed with¬ 
out the representatives of the deceased being 
brought on record, the whole appeal must 
abate, f Shadi Lai and Jones. JJ.) INAYAT 
v. Ganga. 3 P R. 1916 = 32 I.C. 829 = 

260 P.W.R. 1915. 

-0. 22, R. 4 — Scope of, 

0. 21, R. 4 (3), C.P.C., dees not touoh the 
question as to what happens to the suit or 
appeal as regards the surviving defts. ( John¬ 
stone ayid Beadon, JJ.) HADU v. LaLA. 

15 P.L.R. 1914 = 16 P.W.R. 1914 = 
21 I.C. 951 = 41 P.R. 1918. 

- 0, 22. Rr. 4 and 11 — Joint d°cre? for 

injunction—Appeal— Co-plffs.—Death of one. 

If an appeal from a joint decree (or injunc¬ 
tion iD favour of several plaintiffs abates agmist 
one, the whole appeal abate 0 . ( Robertson . J ) 

Gauhar Khan v. Sher Muhammad Khan. 

107 P L.R. 1913 = 18 I.C 256 = 

84 P.W.R. 1913. 

— --0. 22. R. 4 —Joint alienees — Appeal — 

Suit lo eel aside—Death of one pending appeal. 

Where pending an .appeal from a deoree dis¬ 
missing a suit to set aside aD alienation jointly 
to two persons, one of them dies, and his legal 
representative is not brought on record for two 
years, the whole appeal abates. (Shah Din and 
Chevis, JJ.) Khuda Baksh v. Matharadas. 

85 P.L.R. 1913 = 89 P.W.R. 1913 = 
18 I.C. 182 = 62 P R 1913. 

-0. 22, R. 4— Death of defendant — 

Legal representative can himself come on record 
—Right to costs. 

Where a defendant dies pending a suit, it is 
open to his legal representative to oome on 
record on his application notwithstanding the 
plaintiff’? omission to implead him. In such a 
case the Court might award costs to the legal 
representative. ( Schwabe , C.J. and Ramesam, 
J.) KUPPUSWAMI CHETTY V 8INGARAVELU 
CHETTY. 48 M.L.J. 238 = 

(1923) M.W.N. 867 = 18 L W. 99 = 
78 I.C. 818 = 1923 Mad. 679. 

-0. 22, R. 4— Appeal — Cross-objections 

— Legal representative brought on record in — 
Effective for appeal. 

The omission of appellant to bring on reoord 
the legal representative of a deceased respond¬ 
ent does not oause an abatement of the appeal 
if tbe legal representative applies to be brought 
on reoord in the memo, of oro6s-objeotions 
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filed by the deoeased respondent. Bringing on 
reoord the legal representative in the memo, of 
objeobions has the efieot of bringing him on 
record in the appeal. (Seshagiri Aiyar and 
Napier , JJ.) VENKATASAM1 NaiCKER. v. 
Muthuswamy Pillai. 34 M.L.J. 177 = 

48 I.C. 949 = 23 M.L.T. 230. 

-0. 22, Rr. 4 and li—Death of one 

deft.—Petition for amendmem. 

Where the appellant filed a petition for 
amendment of the deoree in the lower Courts, 
whioh was against three defendants by increas¬ 
ing costs and interests awarded to him and 
failing in the lower Court, appealed to the 
High Court and during the pendenoy of the 
appeal oue of the defts. died and his legal 
representatives were not brought on record in 
time. Held, that the amendment of the decree 
was impossible. ( Spencer and Krishnan, JJ.) 
PONNAMBAEiA MOOTHAN V . MAHADEVA PAT- 
TAR. 35 I.C. 697 = (1916) 2 M.W.N. 117. 

—-0. 22. R. 4— Death of one of the res¬ 

ponded 's—Appeal — TP hen abates. 

• 

The death of one of tbe respondents and the 
not bringing of his representative on the record 
will not make the appeal abate if the right to 
sue survives to tbe appellant ; tbe test, to decide 
whether a right survives is whethor the result 
of the adjudio»tion will affect the deceased 
party. 30 Mad. 67 ; 2 M.L.T 36, Ref. ( Tyabji 
and Spencer, JJ.) CHETTIKULAM PraSANNA 

Venkatachala Reddiar v. Collector 
of Trichinopoly. 83 1 0.43 = 

38 Mad 1064. 

-0. 22, R. 4 —Partition suit—Death of 

one party pending appeal—Legal representative 
not brought on record 

Before the filing of 3n appeal from decree in 
a partition suit, ooe of the respondents died 
and the appeal was deoided without tbe legal 
representatives of the deceased being brought on 
reoord. Held, that the deoree of the appellate 
Court should be reversed and the appeal dis¬ 
posed of afresh. If the Appellate Court finds the 
appeal not maintainable without the represent¬ 
atives of the deceased beiDg brought on reoord 
and there i= no reason toexcuse delay on the part 
of plff., the appeal should be dismissed ; other¬ 
wise it should be dealt with on the merits A 
deoree for partition cannot be passed without 
bringing on record the legal representatives of a 
deoeased party. ( Sundara Iyer and Sadasiva 
Iyer, JJ.) 8HEIK FARID 8AHEB U. KULSaM 
BEEBI. 16 I.C. 688 = (1912• M.W.N. 828. 

-0. 22, Rp. 4 and 10— Applicability — 

Proceedings before final decree. 

Death of judgment-debtor after the prelimi¬ 
nary deoree but before passing of final deoree 
oannot have the efieot against the substitu¬ 
tion of legal representative under O. 22, 
B. 10. O.P.C, applicable. ( Hallifix, A.J.C,) 
Tularam V. Tukaram, 84 I C. 807 = 

17 N.L R. 81. 
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-0 22, Rr. 4, 8 and 9— Abatement— 

Substitution of parties. 

Substitution can be made only after an 
abatement has been 6ot aside on application 
under 0. 22, R. 9 (2), C. P. Code. To set aside 
an abatement it is neoessary to prove that the 
petitioner was prevented by sufficient cause 
from continuing the suit It is the duty of the 
person prosecuting a suit or an appeal 
to keep himself apprised of the adversary’s 
death. A mere plea of ignorance of the death 
of an opposite party whioh took place many 
months or even years before is not a sufficient 
ground for setting aside the abatement. <Das 
and Macpherson, JJ.) MAHANTH Ramper- 
KASH Das v. KUNJ LAlitj. 4 P.L.T 667 = 

79 I.C. 414 = 1924 Pat. 126. 

-0. 22, R. 4— Death of judgment-debtor 

— Limitation to bring his legal representative 
on record is six months. 

After the death of a judgment-debtor, the 
decree-holder should apply within six months 
of his death to bring his legal representative 
on record, on tbe analogy of C. P. Code, O. 22, 
R. 4 and Lim. Act, Art. 177. (Bticknill, J.) 
RAMESHWAR SINGH V. MOTHU MlSSIR. 

* 62I.G. 62. 

- 0. 22. R, 4— Suit against joint tort¬ 
feasors—Legal representative of one defendant 
not impleaded — Effict. 

Whore in a suit against joiut tort-feasors 
one deft, dies and his legal representative is 
not brought on reoord, the suit does not abate 
as against others, and the decree obtained 
therein oan be executed against the other 
defts. The result of suoh a decree is that a 
deoree obtained against some joint tort-feasors 
bars aotion against others. (Das and Ross, JJ.) 
GAJO SINGH V. AMRIT NABAIN SINGH. 

60 I.C. 722 = 2 P.L.T. 234. 

- 0. 22. R. 4 —Mortgage suit — Prelimi¬ 
nary and final decree. 

If deft, dies after preliminary, but before 
final deoree, a final deoree passed without bring¬ 
ing his legal representative on reoord is a nul¬ 
lity and henoe oannot be executed. ( Miller, 
C.J., Coutls and Manuk , JJ). JUNGLI TjAIiIi v. 
LADDU Ramarwabi. 4 P L J. 240 = 

SO I.G. 629 = 1919 Pat. 109 (F.B ). 

- 0. 22, R». 4 and fl— Decree against 

Gbatwal in personal capacity — Death of judg¬ 
ment-debtor-—Widow, it a legal representative. 

Where a widow suooeeds to the Ghatwal’s 
personal property as heir she should be brought 
on record as the representative of the deceased. 
But as regards the personal debts of the deoeased 
Ghatwal, execution oould only be taken against 
property whioh oame into her possession in her 
personal oapaoity. No assets that oame into 
her possession by her succession to the 
Ghalwali would be liable for the deoree. (Roe 
and Coutis, JJ.) BAIJNATH RAM v. OH A NT) 
KUMARI. 49 I.G. 4to, 


G. P. CODE (Y of 1808), 0. 22, R. 4. 

- 0. 22, R. 4 —Decree against one 

co-administrator—Liability of estate. 

Before a deoree absolute was passed, the 
deft, who was one ol the administrators of the 
estate of tbe mortgagor and who alone was 
impleaded, died. Tbe other administrator was 
attempted to be brought on record iu plaoe of 
deceased. Held, that one administrator could 
not represent the estate and that the other 
should have been impleaded, that as one alone 
did not represent the estate, tbe decreo should be 
taken to have beeu passod against the deoeased 
administrator personally with tbe result that 
the estate of the deceased mortgagor could not 
be sold in execution of the deoree and that 
the surviving administrator was in no sense the 
heir or representative of tbe deoeased adminis¬ 
trator and oould not, therefore, be made a party 
to tbe suit. (Chamier, C. J, and Sharfudain , J.) 
Mahabir Singh v. Motirani Kuer. 

38 1.0. 782, 

-0. 22, R. 4— Abatement of appeal 

against one of the respondents—Abatement 
against other respondents. 

Where for failure to briDg on reoord the 
representatives of one of the respondents who 
is a neoessary party, the appeal abates it also, 
abates as against all the respondents. 35 Bom. 
393 ; 22 Bom. 718 ; 22 All. 430 Dist. ( Mtccoll , 
J.) Ma Zan Nyein v. MaUNG KYAW Z AN, 

1 Rang. 189 = 74 I 0. 1027 = 

1923 Rang 288. 

-0. 22, R. 4 (1) — Wrong representative 

— Impleaded. 

Where a person not entitled has been added 
as legal representative, the Court can strike 
him ofl and substitute the proper representative. 
(Kensington, C.J. and Qhah Din. J.) MUNSHI- 
RAM V. MUSAMMAT MISRI. 9 P.W.R. 1918 = 

27 I.G. 898 = 70 P.L R. 1918, 

- 0. 22, R. 4 (2)— Defences—Power of 

legal representative. 

A legal representative may on the death ol a 
party, rely on the alternative defence set up by 
him. (Batchelor and Rao, JJ.) BalmUKUND 
Kesurdas v. Bhagwandas Kesubdas. 

19 I.G. 401 = 18 Bom. L.R. 209. 

- 0. 22, R. 4 (2) —Legal representative 

cannot alter pleadings. 

The legal representative of a party to a suit 
oooupies the same legal oharaoter as tbe 
deceased and hence must stiok to the position 
taken up by him in the pleadings, (Oldfield 
and Ramesam, JJ.) Kozhikot Pathinhare 
Kovilagath v. Sankara menon. 

73 I.C. 376 = 1924 Wad. 243. 

-0. 22, R 4 (3) — Ignorance of death of 

Respondent—Sufficient cause. 

There was an affidavit that the appellants, 
one of them a minor and the other, his brother 
and next friend, a mere youth, were absent 
from Mnltan foe the eminently laudable 
purpose of prosecuting their studies, and were 
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therefore not aware of the death of the respon- 
dent. Held sufficient cause was established 
to set aside the abatement. (Abdul Raoot and 
-Campbell , JJ ) TIRATH RAM y. MAHOMED 
ABDUL RAHIM SHAH. 73 I.C. 616 = 

1923 Lah. 546. 

---0. 23, Rp. 4 (3) and 9 (2) —Abaiemsnt 

of suit—Application to substitute names of heirs 
— Limitation. 

If an application for substitution of names of 
the heirs of a deceased party is not made within 
sir monthg of the death, the suit or (appeal) 
must abate under R 4 (3) unless the plff. or 
appellant ehows, that he had sufficient excuse 
for not applying io time, t Johnstone, C.J. and 

Chevis, J.) Daya Singh v. Buta Singh. 

38 1.0. 7 = 118 P R. 1916. 

-0. 22, R. 4 (3)—, Joint right—Death of 

respondent pendina appeal—Heir not brought on 
record till six months—Iqnorance of law , t/ 
excuse. 

Where during the pendency of an appeai on 
the death of deft, respondent, hie heirs were 
not brought on record till after six months 
through ignorance of law, there was no suffi¬ 
cient cause to excuse the delay. Io a suit for 
declaration of share in joint property on the 
death of a deft, respondent, if his heirs are not 
brought on record, the suit on appeal abates, 
f Johnstone and Beadon, JJ.) Hadu v. Lala. 

18PLR lfll4 = 2t I.C. 951 = 

16 P W.R. 1914 = 41 P R. 1915. 

-0. 22, R. 4 (3)— Respondent— Death 

of one—Representatives not brought on record in 
time — Abatement. 

If a deceased respondent’s representatives are 
not brought on record in time, the appeal 
abates as against that respondent alone and not 
against otters. ( Shah Din and Smith, JJ.) 
Nazir Khan v. Mangli. 231 P.L.R. 1912 = 

11 1.0. 535 = 220 P.W.R. 1912. 

-0. 22, R. 4 (3 )—Joint decree—Death 

of one respondent—Ignorance of law, 

An appeal abates on the death of one of two 
representatives of the body of the respondents, 
in a oase of a joint decree, for failure of bring¬ 
ing the legal representative of the deceased on 
record within six months from the date of bis 
death, O. 22, R. 4 (3) is imperative, unless 
the death is fraudulently oonoealed from the 
knowledge of the appellant. Mere ignoranoe of 
it until after the expiry of the limitation period 
is no justification to depart from the rule. 
(Reid, C.J. and Rattigan, JJ.) MlB Nawab 
v. HABDEO. 60 P.R. 1911 = 42 P.L.R. 1912 = 

12 I G 871=288 P.W.R, 1911 

O. 22, R. 4 (8)— Respondents—Death 
of one—Abatement of appeal. 

Where one of the respondents to an appeal 
dies and no heir of his is made a party, the 
appeal abates only so far as the deceased’ res¬ 
pondent is ooncerned and a deoree passed 
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against the other respondents hold" good 
31 Cal 487, Di9t. {Baillie, S M.) SUBKARAM 

Singh u. raghubans. 26 1,0. 923 = 

1 01 J 581. 

-0 22, R. 5 and 0. 43, R. t —Appeal— 

Order dismissing application to be brought on 
record—Not appealable. 

An order dismissing an application to be 
brought on record as the representative of a 
deceased appellant is not appealable. (Cha■ 
tnier and Piggott, JJ.) DUNIOHAND o. 
AIJNAND. 28 I C. 687 = 13 A.L J. 381. 

-0. 22, R. 3—.Dispute as to right of 

legal representative—Determination by the 
Court. 

Where a question arises as to whether a per¬ 
son brought on record is the proper legal repre¬ 
sentative of the deceased plaintiff it should be 
determined by the Court. (Scott, O.J. and 
Shah, J.) VATSALA Bai y. sambhaji. 

43 Bora. 168 = 47 I.C. 737 = 
20 Born LR. 902. 


-0. 22, R. 3 — Dispute as to right —Sur¬ 
vival of cause o/ action—Court's duty, 

0 

Where a person entitled to a share on parti¬ 
tion dies after the preliminary decree therefor, 
there is a survival of the cause of aotioo, and 
the heir9 will have to be brought on reoord and 
in oase of dispute as to who they are, it must 
be inquired into under O. 22, R 5. (Batchelor, 
C.J. and Shah, J.) RAOJI BHIKAJI v ANANT 
Laxman. 42 Bora. 985 = 46 1.0. 750 = 

20 Bom. L R. 671. 


-0- 22, R, 5 —Legal representative— 

Who is. 

For the purposes of O. 22, R. 5, Civil Proce¬ 
dure Code, it is sufficient if a person has 
suooeeded in foroing recognition of his status 
from the deceased and has intermeddled with 
the deoeased’s estate and is aotually in posses¬ 
sion of a portion of it. (Le Rosiignol and 
Martmeau, JJ). GOOR BACHAN 3INGH v. 
Giam Singh. 1922 Lah. 175. 


O. 22, R. 5 —Legal representative— 
Dispute as to—Decision of question on appeal. 

A dispute arising in the course of the 
trial as to the representatives of a deoeased 
party has to be decided after investigation by 
the trial Court and if it fails to do so, the 
appellate Court oan decide the question. 
(Broadway and Abdul Raoof, JJ.) Taja v. 
Devi Ditta. 4 Lah. L j. 314. 


- - unuer- 

Not appealable. 

, ^-kere >8 no appeal from an order detarminio 
nat a particular person is the legal represen 
°1 the deoeased party to the suit. (191! 
M.W.N. 673; 27 Bom. 152 ; 28 All. 109. Fol 
Broadway and Dundas. JJ.) Ram 8ABUP : 
MpTiRAM Ram. 1 Lah. 493 =57 I.C. 137= 

2 Lah L J. 731 
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-0. 22, Rp. 8 And 2— Wrong legal repre¬ 
sentative brought on record—Proper legal repre¬ 
sentative's rights. 

Where a poreoo who is not the legal repre¬ 
sentative is in laot brought on record as suoh 
and the Court allows the wroug representative to 
be brought on record and to oontioue the liti¬ 
gation • the benefit of that litigation may 
be taken advantage of by the proper legal 
representative aod the representatives on reoord 
will be aooountabD to him. If this is so, the 
legatees and oreditors can prooeed against the 
proper legal representatives if their olaim is not 
barred. Their proper legal representatives will 
be in a position to get the benefit of the deoree 
and thus to he in possession of assets. ( Schwabe , 
C.J., Coutts Trotter and Kumarasioami 
Sastri , J J.) Zamindar of Bhsdraohalam 

V. RAJA VENKATADRI APPA RAO 

43 M L J. 486 = 16 L.W. 369 = 
(1932) M.W N. 932 = 70 1.0. 689 = 
31 M L T. 221 (H O.) =>46 Mad. 190 = 

1922 Mad. 467. 

-0.22, R. 5— Appeal—Decision as to 

legal representative—Appeal, 

An order refusing to implead a person as a 
representative of a deceased plfl. is an adjudica¬ 
tion of his olaim and henoe appealable. (Old¬ 
field and Seshagiri Iyer , JJ.) AYYA Mudali 
Velan v. Veerayee. 43 Mad. 812 = 

(1920) M.W.N. 467 = 881.0. 498 = 
12 L.W. 168 = 39 M.L J. 218. 

-0. 22, R. 8 —Mandatory. 

0, 22, R. 5 of the C. P. Code makes it impera¬ 
tive on the Court to hold an enquiry and to 
oome to a oonolusion on the evidenoe as to 
whioh of the rival claimants is the proper 
representative of the deoeased. (Ayling and 

Krishnan. JJ.) Paramaswami aiyengar v. 
alamf.lu Naghiar AmmAl. 42 Mad 76 = 
38 M L.J. 682 = 49 1.0. 11=9 L.W. 28 = 

(1918) M.W.N. 107. 

-0. 22, R. 8 — Dispute — Duly o/ Court 

to decider Order not appealable. 

Where a question arises as to who are the 
legal representatives of a deoeased plff., it is 
obligatory on tfce Ooqrt to deoide it. Where 
the Court of first instance, without deoiding 
the question, added the rival claimants as 
legal representatives and the lower appellate 
Court oalled for a fiading on the question and 
itself deoided it, its decision is final and no 
appeal lies therefrom. Nor can the question 
be agitated in an appeal from the deoree. An 
appeal does not lie from the deoree, where the 
only question raised in the appeal was the 
propriety of the order passed under O. 22, R. 5 
of the C.P. Code. (Ayling and Phillips, JJ,) 
SUBBRAMANIA AIYAR v. MUTHU VAITHI- 
BINGA MUDALIAR, 44 1 0.987 = 

(1918) M.W.N. 198. 

-0. 22, R, 3—Scope of—Inquiry—Dele¬ 
gation. 

Under 0. 22, R. 6 , the Court to whioh a 
petition ii presented for the bringing on xecor^ 
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of the legal representatives should decide the 
question itself, and an Appellate Court cannot 
oall on the trial Court, to submit a finding 
though it oan direat the latter to take evidence 
and submit it. tAyling and Seshagiri Aiyar, 
JJ.) NaRAYANA BHaRATIGAL V ITTULI 
AMMA. 39 I 0. 893. 

-0. 22, R. 5 — Suit to establish title by 

legal representative. 

The plff. in a suit to establish himself as the 
legal representative of a deceased person, must 
show not only that he acquired all the rights 
whioh the deceased was capable of conferring 
on him, but also that the plfl. actually stepped 
into the shoes of the deceased wuh all the 
attributes that he olaimed. Deft. may. in a 
suit by a person io establish himself as a legal 
representative, prove that the deceased bad no 
rights to transmit. {Wallis, C.J. and Seshagiri 
Aiyar. J.) THiRUVAMRALA Desikar v. 
Chinna Pandaram. 40 Mad. 177 = 

30 M.L.J. 274 = 34 I 0 87 = 
(1916) 2 M.W.N. 43 = 4 L.W. 306. 

-0. 22, R. 8 — Appeal—Order declaring 

a person legal representative. 

The question whether a person ,-hould be 
appointed as the legal representative of a deceas¬ 
ed plfl, to oontinue the suit is a question arising 
for deoieion in the suit itself and is net appeal¬ 
able under the Civil Procedure Code. (Benson 
and Sundara Aiyar, JJ.) SAMSABISVA v. 
M. K. Pathamma, 14 M.L T. 176 = 

(1913) M W N. 673 = 20 1 .0 950 = 

28 M L J. 279. 

-0. 22, R. 3—Inquiry into right—Adop¬ 

tion, 

The Court must inquire, under O. 22. R S 
into the representative character iff an adopted 
son of a deceased plaintiff, applying to be 
brought on reoord in the deceased’s place, when 
the defendants deny his oharaoter and adoption, 
even if he be willing to be made a deft, or that 
he is not the sole legal representative, others 
being on reoord. (Benson, 0 C. J. and Napier 
J.) Vanjinathayar v. K. G. VaithiaI 

NAITHYAR. 16 I.C. 798 

4 

-— 0.22, R, 8 —Decision on dispute — 

Effect of. 

In a suit by the alleged legal representatives 
of a deoeased plaintiff under 8 . 367 of the C.P. 
Code (1882) the plaintiffs need not pray for a 
declaration of title to all the properties of the 
deoeased. Suoh a suit is not barred simply 
beoause under 0. 22, R. 6 of the new Code, the 
Appellate Court has still to deoide who is the 
legal representative. But the decision in the 
suit would be res judicata in the appeal. 
(Abdur Rahim and Ayling, JJ.) Sivabagia- 

THATCHI V. MUTBUKUMARA PlLLAl, 

9 1.0. 603 = 9 M. L T 403. 

-0. 22, R. 8 —Order as to Ugal repre¬ 
sentative—Appeal. 

No appeal lies against an order deoiding that 
a person is not the legal representative of a 
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deceased party as it is not a deoree. ( Mittra, 
O.A.J.C ) TARAOHAND V. JANKI. 

38 l.C. 833 = 13 M.L.R. 32. 

-0. 22, R. 8 — Appeal—Order under, if 

appealable. 

Where a dispute between a surviving p!8. 
and a third person as to who should be eub- 
stitutpd as the legal representative of the deceas¬ 
ed pl2. is decided by the Court under O. 22, 
R. b, the order is not appealable. ( Lindsay , 
J.C.) Erij Mohan v. Ram Milan. 

20 l.C- 898 = 16 0 C. 350. 

-0. 22,' R. 3— Court ’’ meaning of— , 

Question of legal representative — Who to decide. 

The word “ Court ” in O. 22, R. 5 means the 
Court before whom the question arises viz., the 
trial Court if the question arises at the trial 
stage cr the appellate Court if the question 
arises in appeal. There is no provision in the 
Cede for an appellate Court to delegate its power 
under the rule ; the utmost that can be done is 
to direct the trial Court to take evidence on tbe 
question and return the same. ( Miller , C J. 
and Coults, J.) MT, CHANDMANI v. KARTIK 
SINGH. 3 Pat L.T. 380 = 

65 l.C. 131 = 1922 P. 197. 

- -0. 22, R. 3 —Death of respondent—One 

of the legal representatives impleaded. 

Where pending an appeal, the respondent 
dies and only one of his legal representatives is 
brought on reoord without any objeotion the 
decision is binding on the estate. Onoe the 
Court deoides that a person is tbe legal 
representative for the purposes of a suit under 
0. 22, R. 5 then he represents the estate and 
the adjudication is binding on it. (Brown, 
A.J.C.) MAUNG PO MYA v. MAUNG Gyan 
Bon. 9 lBur. L.J 272 = 72 1.0.209 = 

4 U.B.R. 150 = 1923 Rang. 114. 

-0. 22, R. 6 —Dead man—Decree against 

nullity. 

A decree passed against a person dead at the 
time of passing the decree is null and void and 
incapable of execution. The objeotion oan be 
taken in exeoution by the legal representatives 
of the deceased. 17 All. 478. Poll. ( Richards, 
C.J. and Banerji, J.) SHRIPAT NARAIN RaI u. 
TlRBINI MISRa. 40 All, 423 = 43 I C. 21 = 

16 A.L.J. 827. 

-O. 22, R. 6 — Death of one of joint 

plaintiffs—Decree and judgment is ignorance 
of—Effect of. 

The effeot of allowing an appeal to be heard 
and a decree passed in ignoranoe of the death 
of one of the joint plffs. is that the judgment 
and deoree become a nullity. ( Duval and New- 
beuld, J J.) Balaram pal v. Kanysha 
MAJHI. 93 l.C. 548. 

-0. 22, R. 6 — Death of respondent — 

Appeal heard after—Application by legal repre¬ 
sentatives. 

An application to the lower appellate Court 
to rehear an appeal as against the legal repre* 
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sentatives of a respondent who had died previ¬ 
ous to the appeal should be entertained and 
disposed of on the merits and if it is found that 
tbe abatement of the appeal against the deoree 
should be eet aside, it should do so and bring 
the legal representatives on record, and rehear 
the appeal eo far as they were oonoerned, in 
their presenoe. (Chitty and Beachcroft, JJ.) 
ABHOY CHARAN GHOSH V. RaJKUMAR 
GHOSE. 42 l.C. 506. 

-0. 22, R. 6—Dead man — Decree 

against nullity. 

A decree against a dead man is a nullity and 
cannot be executed against his legal represen¬ 
tatives. (Jenkins. C.J. and Richards, J.) 
Narendra Bahadur Chand v. Gopal 
SHAH. 20 l.C. 306 = 17 C.L.J. 634 

-0. 22, R. 6 — Dead person—Decree null 

and void—Deere against dead person. 

A suit was dismissed for default and ia the 
application for revival by plf?. ho added the 
legal representative of one of the defts. who was 
dead before the dismissal. A deoree was passed 
against the dead deft., aDd again the deoree 
was amended on application made to substitute 
the legal representative. Held, the prooedure 
was not to amend the deoree but to amend tbe 
plaint and order retrial. (Moolcerjee and Beach¬ 
croft, JJ.) Deosaron Lad v. sayedunnessa 
BEGAM. 16 l.C. 38 = 16 C.L J. 371. 

-0 22, R. 6 and 0 41, R. 30 —Death 

of appellant before hearing—Appeal cannot be 
heard on merits. 

Where the appellant had died at the time of 
hearing of the appeal the District Judge was 
not competent to prooeed witi f.he appeal and 
it was beyond the jurisdiction to pass ao order 
of dismissal. (Shadi Lai and Broadway, JJ.) 
Narain Das v. Kalu Ram. 2 Lab. L J. 144. 

-0. 22, R. 6 —Death before judgment. 

Death after hearing but before judgment 
does not afieot the deoree. (Rattigan and 
Jones , JJ.) BISHEN Das v. RAM LABHAYA. 

106 P R. 1918 = 32 l.C 18 = 187 P.WR. 1915. 

-0. 22, R. 6 and 0. 20, R. 1— Death 

during argument—Judgment pronounced with¬ 
out legal representative. 

O. 20, R. 1 of the C. P. Code contemplates 
that all arguments should be heard before the 
oase can be regarded as ripe for judgment. 
Where a party to a suit died after arguments 
were partly heard and the Court prouounoed 
judgment legal representative were not brought 
on rooord, the judgment is a nullity. Where 
a party to a suit died after arguments were 
partly heard aud judgment was pronounced on 
a suosequent day when the arguments were 
closed without the legal representative being 
brought on the reoord, the judgment is a nullity 
and is not binding on the deceased’s represen¬ 
tative. (Ayling and Qeshagiri Aiyar, JJ** 
AMERICAN BAPTIST FOREIGN MISSION 
SOCIETY V. AMMALANDHAN. 48 1.0. 899. 
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— -0. 22, R. 8— Dtad man — Decree 

against . 

A suit against a dead man is a nullity. 
(46dur Rahim and Kumaraswami 8astri, JJ.) 

. UNNAMALAI v. Mathan. 6 L.W. 389- 

(1017) M.W.R. 643 = 33 M L J. 413 = 
42 I.C. 880 = 22 M.L.T. 383. 

-— 0. 22, R. 6 —Party dead during hear • ' 

ing—-Decree against. 

A deocee passed after deft.’s death without a 
legal representative representing him after¬ 
wards, is a nullity. 13 All, 53 P.C.; 26 Bom. 
317 *, Yl All. 478, Foil. The deocee might be 
impeached in execution without resorting to a 
separate suit. ( Oldfield, J.) BUBRAMANIA 
AITAR 0. VAITHINATHA AITAR. 

31 1.0. 198 — 88 Mad. 682. 

- 0. 22, R. 6— Death of respondent not 

reported to Court—Decree obtained—Validity. 

Where a decree is passed against a party 
respondent though he had been dead and | 
his legal representatives had not been brought 
on record, the decree is void. (Ayling and 
Tyabji, JJ.) Kaliaperumad Keerudayan v. 
Chidambaram Thanjiran. 29 I.C. 10. 

-0. 22, R. 6— Death of respondent before 

date of hearing—Dismissal of appeal—Rehear¬ 
ing. 

One of the respondents died two days before 
the bearing but the appeal was heard and dis¬ 
missed, without anybody knowing that he was 
dead. Borne time later the appellant moved 
the Court for briuging in the legal representa¬ 
tives of the deoeased and for rehearing of the 
appeal. Held, he was not entitled to a rehear¬ 
ing. It is not desirable to give a right to an 
unsuccessful litigant, to re-argue his oase on the 
ground that one of the parties was dead at the 
time of hearing. It is the party who has not 
been heard that oan claim a rehearing on the 
ground that he has been prejudiced. (Ayling 
and Seshagiri Aiyar, JJ.) VELDAYAN Chetty 
V. JOTHI Mahalinga AIYAk. 39 Mad. 386= i 
28 M.L.J. 138 = 2 L.W. 166=28 I C. 83 = 

(1918) M.W.N. 201. 

— -0. 22, R. 6 — Decree against dead per¬ 

son—Execution. 

A person who dies pendente lite before a de- 
oree is passed against him is not a judgment- 
debtor and the decree oannot be enforoed 
against his legal representatives under 8 . 60, 
O.P.O. (Kotval, A J.C.) BHANJI 8 INGH v. 
BHAGWATI PRA 8 AD. 35 I.C. 449. 

— 0. 22, R. 6- Death of party betore 
argument—Judgment—Jurisdiction—C.P. Code 
S. 99. 

A Court has no jurisdiction to prooeed with 
the trial and decision of a part-heard oase 
without regard to the death of a party thereto. 
This defect is not oured by 8 . 99 of the O.P. 
Code. The completion of hearing before judg- 

Yolj 11-37 
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ment which is required by 0 . 20 , R. 1 of the 
O.P. Code, is such a hearing as is provided by 
0 . 18 and inoludes the hearing of argument. 
(Stanyon, A.J.C.) Maniramlala v. AMBar 
SINGH. 43 I.C. 161 = 14 N L R. 71. 


-0. 22, R. 6 —Death before hearing — 

Decree nullity. 

An appellant died on the day fixed for the 
hearing of the appeal but belore the hearing. 
Held, his legal representatives were not bound 
by the decree and the appeal must be re heard. 
(Daniels , A.J.C.) asianat Khan t. Miyan 
Khan. 98 I C. 498 = 7 O.L.J. 20. 


•0. 22, R. 6 — Privy Council—Death 
of party. 

Where one of the appellants to His Majeety- 
in Council died before the passing of the Privy 
Counoil deoree, and no substitution was made, 
the Privy Council deoree oould not be.held void 
by the Courts in India. 1 P.L.T. 326, Foil. 
The failure to substitute would have rendered 
the deoree void only in so far as it was. in 
favour of the deceased appellant. \Coutts. and 
Adami, JJ.) Rai BaHADUR BAIJNATH 
GOENKA V. BIR RAVANESHWAR PRASAD 

Singh. 88 I.C, 212=1 P L.T, 428. 


-0. 22, R. 6 — Death of party—Repre¬ 
sentative not brought on record—Privy Council 
appeal. 

The faot that one of the respondents in the 
appeal to the Privy Counoil died before the 
appeal was beard and his legal representative 
haB not been brought on the reoord does, not 
make the deoree of the Privy CouDoil a nullity 
and suoh a deoree is binding on all Courts in 
India. (Mullick and Sultan Ahmed, *JJ.) 
Deonandan Prasad Bingh v Janki Singh. 

B Pat. L.J. 814 = 1 Pat L.T. 328 = 
2 U.P.L.R (Pat.) 108 = 96 I. C. 322 = 

1920 Pat.'266. 


-0. 22, R. 6-Death of defendant— 

decree void —Mortgage suit. 

Execution of deoree oan be objeoted to on the 
round that the judgment-debtor was dead at 
he time the final deoree was passed in a mort¬ 
age suit, though ho was alive at the time of 
he preliminary deoree, ae tho deoree passed 
iter his death is void. Case-law reviewed. 
Miller. C.J.. Coutts and Manuk , JJ.) JUNGLI 

jAL v. LADDU Ram Marwari. 

4 Pat. L.J. 240 = 90 I.C. 529 = 

-tQIQ Pat KIR <F R I. 


-0. 22, R. 6 and 0. 23, R. 1 (2 )-Death 

t party before judgment—Withdrawal of suit . 

Tho death of a pariy aftir hearipg iB not 
jffioieDt cause for refusing to deliver judgment 
r allowing the withdrawal of a suit wbioh has 
een oompleted in every reapeot exoept for suoh 
elivery of judgment. The provisions of O. 23, 
*. 1 of the O.P, Code should not be arbitrarily 
pplied. ( Saunders, J.C.) Ma KIN Nyun<v 4 
IA TIN. 44 1.0. 620-(1917) 3 D.B.R. 46. 
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0. 22, R. 6—Dead person — Decree 
against void ab initio— Execution proceedings 
also void. 

A Court passed a deoree against a dead person 
knowing at the time, that he was d 9 ad and his 
cattle were attached and sold. Held , in a suit 
by the heirs to reoover the value of the cat 6 le 
from judgmont-oreditor and the auotion-pur' 
chasers, that the deoree and the exeoution pro¬ 
ceedings in pursuance thereof were void a 6 
initio and therefore they could iucoeed. 
(Twomey, J.) MAUNQ Ba », FaTO NGAI. 

11 1.0. 782-4 Bop. L.T. 164 

0. 22, R. 6— Decree against dead man 

— Void. 

A Court has no jurisdiction to make a decree 
against or in favour of a person deoeased. 8 uoh 
a deoree is void and cannot be exeouted. 17 
All. 478; 11 Bom.L.R. 1070. Foil. The only 
exception to the rule is the case of the death of 
a deft, between the conclusion of the hearing 
and the pronouncement of judgment ; in suoh 
an event, the Court may deliver judgment nun 
protunic. (Pratt, J.C.) TOPAN RAM NATHU- 
bam v. Tek Chand. IB I.C. 882 = 

3 S.L R. 260. 

22, R. 8 —Insolvency of appellant. 
—No limitation for Official Assignee to apply 
for substitution. 

There is no limitation for the Offioial Aisigoee 
to appear and apply for the substitution in the 
place of a debtor appellant who, during the 
pendenoy of his appeal is adjudicated insolvent, 
or for the debtor to appear and apply for resto¬ 
ration of his name on the teoord after the 
annulment of his adjudication. Until an order 
under O. 22, R. 8 is obtained the proceedings 
must be deemed to continue. (Lindsay and 
Kanhaiya Lai, JJ.) Khunni Lal v. Rame- 
8HAR. 43 All. 621 = 19 A.L.J. 683 = 

04 I.C. B2 = L.R. 3 A. 40 = 1922 All. 361. 

-0. 22, R, 8 — Suit in forma pauperis— 

Insolvency of plaintiff—Receiver—Continuance 
of suit. 

Where a plff. after instituting a suit in forma 
pauperis is adjudicated an insolvent the recei¬ 
ver in insolvency can oontinue the suit in the 
same way as the insolvent. (Richards, C.J. and 
Banerjee , J.) Muhammed Zaki v. Munici¬ 
pal Board of Mainpuri. 47 I.C. 377 = 

16 A L.J 440. 

- -0. 22, R. 8 —Appellant insolvent dur¬ 
ing appeal—Right to continue. 

Where pending an appeal the appellant 
beoomea insolvent, the appeal oan be continued 
only by the reoeiver in insolvency. (Griffin 
and Chamier, JJ.) Manohab Lad u. Diwan 
BINGH. 18 I.C. 922. 

-0, 22, R. 8 —Plaintiff adjudicated 

insolvent subsequent to suit—Notice to Official 
Receiver should he given. 
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Where subsequent to the institution of a 
suit, the plaintiff is adjudged an insolvent, the 
Court ought to give notice to the Offioial Recei¬ 
ver to appear, and state his willingness or oot 
to oontinue the suit and ought not to dismiss 
the suit before suoh notice. (Wallis, C.J. and- 
Sadasiva Aiyar , J.) Official assignee. 
Rangoon v. Chidambaram Chetty. 

12 L.W. Bfll = 61 I.C. 300 = 
(1920) M.W.N. 704. 

-0. 22, R. 8—Suif instituted by insol¬ 
vent after adjudication—Whether receiver can 
continue it. 

The receiver in whom the estate of an insol¬ 
vent vests, oannot oontinue tba suit under 
0. 22, R. 8 instituted by the insolvent after hie 
adjudication, as tho latter is not entitled 
to briDg suoh suit. (Sadasiva Aiyar, J.) 

Offioial Receiver of Ramnad v. pava- 
dai Chetty. 28 10. 813. 

0, 22, Rr. 9 and 4 —Ex parte order — 
Substitution of legal representative in interlocu¬ 
tory matter—No abatement— C. P. Code (1882), 
83 . 366, 368 and 371. 

The remedy given by 8 . 371, 0. P. Code. 
1882, (O. 22, R. 9) to apply for setting asido the 
abatement applies whether the abatement bas 
been ordered under 8 . 366 (O. 22, R. 3) conse¬ 
quent on the death of the plff. or under 8 . 368 
(O. 22, R. 4) oonsequent on the death of a deft. 
An order abating the suit, may be said to be 
really tantamount to a judgment in favour of 
the deft, and should not be made ex parte and 
without notioe to the plff. The substitution of 
the legal representative of a deceased plff. or 
deft, at one stage of a suit, as for instanoe on 
an appeal from an interlocutory order iu the 
suit, is effective for all future stages of the 
suit. (Lord Dunedin.) Brij INDAR SINGH v. 
Kanshiram. 48 Cal. 94 = 33 M.L J. 486 = 

22 M.L.T. 802 = 6 L.W. 392 = 
126 P.W.R. 1917 = 16 A L J. 777 = 

19 Bom. L R. 866 = 8 P.L.W. 313 = 
26C.L J. 872 = 104 P.R. 1917 = 
(1917) M.W.N. 811 = 220 W.N. 109 = 
127 P.L.R. 1917 = 42 I.C 43 = 

44 I.A. 218 (P.C ). 

-0. 22, R. 9—Sufficient cause. 

An appellant died and no application was 
made within six months to bring hia heirs on 
the reoord. Held, the appeal abated automati¬ 
cally. The abaence of any order of abatement 
does not serve as an obataole to the making of 
an application for substitution of name whioh is 
in effaot an application to set aside the order of 
abatement. O. 22, R. 9 (9) is not ooDtrolled by 
GI. (3) and the “ soffioient cause ” mentioned in 
Cl. (2) is not confined to the oironmBtances given 
in 8 . 5 of the Limitation Aot. (Walsh, J.) 

Laghmi Nabain v. Muhammad Yusuf. 

42 All. B40 = B9 I.C. 903 = 18 A.L.J. 688. 

-0. 22, R. 9— Limitation—Application 

after six months—Limitation Act, S. 5 . 
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8. 5 of the Limitation Aot does not apply to 
an application for substitution filed beyond six 
months, but the remedy of the party after 
abatement is to apply to have it set aside on 
the ground that he was prevented by a sufficient 
cause, and to this S. 5, Limitation Aot, will 
apply. (Richards , 0. J. and Banerji, J.) 

Secretary of State v. Jwabir Lal 

38 All. 235 = 23 I.C. 48 = 12 A.L.J. 299. 

-0. 22, R. 9— Setting aside abatement — 

Sufficient cause must be shown. 

Before an abatement is set aside. the Court 
has to be satisfied that there was suffioient cause 
for not applying in time. Ignorance of death, 
standing by itself, may be suffioient oause *, but 
if it is aooompanied by great delay and 
dilatoriness it would be otherwise. ( Sanderson , 
C. J- and Richardson, J.) SARAT OHAND 
Sarkar v. Maihar stone and Lime Co., 
LTD. 49 Gal. 62 = 67 I.C. 917 = 1922 Gal. 33S. 

-0. 22, R. 9 —Sufficient cause—Fraud 

of agent. 

When an appellant dies and his legal represen¬ 
tative not being brought on record, the appeal 
abates. The order of abatement oan be set 
aside if the agent of the representative of the 
deoeased oolludes with the other 9ide and does 
not apply for the substitution in time as under 
0. 22, R. 9, this is a sufficient reason. ( Chatterjee 
and Duval. JJ.) 9HIBA Prasad Jana v. 
HATI MAITY. 53 I.C. 883. 

-0. 22, R. 9 — Order of abatement made 

before expiry of six months—Substitution of 
legal representative—Limitation Act, Arts. 171 
and 176. 

An order of abatement was made two days 
before the expiry of six months and an applica¬ 
tion for setting aside the order of abatement 
made within sixty days of that order was dis¬ 
missed on the ground that it was not made 
within six months of the death of plfi. Held, 
that the application was in time and the Buit 
should be continued after the neoes9ary 
substitution. ( N . R. Chatterjee and Ntwbould, 
JJ.) SRIMATI PRIYA 8UNDARI DASYA v. 
GOLAPDI 8HEIK. 51 1.0 834. 

-0. 22, R. 9 —Sufficient cause — Discre¬ 
tion-Application to bring in legal representa¬ 
tives after time. 

Under 0. 22, R. 9, C.P.C., »t must be shown 
that the appellant was prevented by suffioient 
oause from going on with the suit within the 
time limited by law ; if he so proves, he is 
entitled, as a matter of right, to have the 
abatement set aside. The High Court has no 
discretion in the matter. When succession to 
the estate of a deoeased person is in doubt, a 
person litigating with the deoeased should take 
every step to bring his representatives on reoord. 
(Sharfuddin and Coxe, J J.) GOPAL Lal v. 
KERANI GOPAL. 28 1.0. 803. 

-0. 22, Rr. 9 and 3 —Act XXVI of 

1920 — Suffioient cause — Abatement setting 
aside of. 
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Where the appellant bad reason to suppose 
that the enaotment of Aot XXVI of 1920 would 
not afieot the period of limitation for an 
application to implead the legal representative 
of a respondent who had died before the Aot 
oame into foroe, the abatement was set aside. 
(Martineau and Campbell, JJ.) NlAZ AHMAD 
Khan v. abdul Latik. 1923 Lab. 475. 

-0. 22, R. 9— Paying expenses of appeal 

will not make a person a party—Death of 
appellant—Legal representative not brought on 
record — Abatement. 

An appeal was filed by one D. the real defen¬ 
dant-appellant through one B. During the 
pendency of the appeal D died but his represen¬ 
tative was not brought on record. One M, a 
trustee of D’s estate, paid all the necessary 
expenses of the appeal but wae uot brought on 
reoord as the legal representative of D. On the 
question of abatement it was oontended that 
no question of abatement arose. Held, the 
defraying the oosts of the litigation out of the 
trust fund, will uot necessarily make him or 
the estate, a party, and the appeal had abated. 
(Broadway and Zafar Ali, JJ.) DAULAT Rai 
v. Lila Ram. 1928 Lah. 470. 

-0. 22, R. 9 — Abatement—Applicitinn 

for legal representative—Order an, is appealable. 

Where a party to a suit dies and more than 
3 months after an application is made to bring 
on reoord his legal representative, the 
application is one under O. 22, R. 9 (2) and the 
order thereon is appealable under O. 43, R. 1 (&). 
(Mofi Sagar, J.) BADLU v. MT. NARAINI 

74 1.0 17 = 1924 Lah. 424. 

-R. 22, 0. 9 —Ignorance of death of 

partyis not an excuse. 

Mere ignorance of the faot of death is not a 
suffioient exouse under O. 22, R. 9. (Broadway 
and Abdul Qadir. JJ.) CHUNI Lal u. Kala 
Khan. 4 Jjah. L, J. 171 =67 I.C. 396 = 

1922 Lah. 61. 

—- - 0. 22, R- 9— Sufficient cause —Bona 

fide mistake. 

Where owing to the rrfistake of the Court 
below in not entering the names of the legal 
representatives of a deceased delt. who had been 
added as suob, the plfi. filed an appeal with the 
name of the deft, on record though deceased, 
and the mistake was discovered nine months 
later. Held, that 0. 22, C.P.C. was not applic¬ 
able under these oiroumstances. If they did 
apply the mistake beiDg a bona fide one there 
would be euffioient ground for extension of 
limitation period. ( Wilberforce, J.) Kartar 
BINGH V. RALLA. 67 1.0. 306 = 

2 Lah. L J. 44. 

-0. 22, R. 9—Order under^— When can 

be made. 

An order under 0. 22, R. 9 of the C.P. Code 
oan only be passed in oases in whioh abatement 
take9 plaoe by reason of an application not 
having been made within the time permitted by 
law to implead the legal representative of a 
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deceased plff. The cole has no applicability to 
oases in which the suit has abated on account 
of some other oause. ( Broadway and Dundas, 
JJ.) RAM SARUP V MOTI RAM. 

1 Lah. 493 = 57 1,0. 137 = 2 Lah. L.J. 788. 

-0. 22, R. 9—Mistake of law . 

An appellant died leaving sons, daughters and 
a widow. The sonB applied to have their names 
brought on the record as legal representatives 
and at the hearing it was urged that the appeal 
had abated inasmuoh as the names of the 
daughters and widow who were also heirs under 
Muhammadan Law had not been brought on 
the record. Held, that as the parties were 
governed by oustomary law, the appellants were 
justified in believing that they alone were the 
sole heirs and legal representatives of the 
deceased and the appeal did not abate. ( 8cott - 
Smith and Abdul Raoof , JJ.) ABDUL Rahman 
u. 8HAHA Buddin. 33 1.0. 883 = 1 Lah. 481. 

-0. 22, R. 9 — Sufficient cause. 

The legal representative of a deoeased party 
may be added after time, if it appears that the 
Court had made an order allowing the parties 
on reoord to represent all the persons interested 
under O. 1, R. 8, C.P. Code. (Sltfldi Lai and 
Wilberforce, JJ.) Bhari v. Khanun. 

80 I.C. 422 = 20 P.R. 1919. 

-0. 22, R. 9— Abatement—Effect of. 

When the several defts. had distinot interest 
in the suit and during the pendenoy of an 
appeal, oce of the co-defts. having a separate 
share in tne anoestral property in dispute died 
and no application for the substitution of the 
name of his legal representative was made 
until after 6 months and 9 days, the appeal 
does not abate iu respect of the shares of the 
other delta. 21 1.0. 961 ; 6 1.0. 721, Ref. ; 32 
I.C. 829; IS I.C. 182, Dist. (Johnstone, C.J. 
and Le-Ressignol, J.) Zainabe Bibi v. RO- 
HILA. 39 I.C. 277 = 23 P.R. 1917. 

-0. 22, Rr. 9 and 4— Ignorance of law 

—Extension of time—Sufficient cause. 

The appellant must ^rove to get extension of 
time for bringing the representative of the 
deoeased respondents on record, that he was not 
aware of death in time. More ignoranoo of law 
of limitation is no excuse. (Shadilal and Jones, 
JJ.) INANT V. GANGA. 3 P.R. 1916 = 

32 1.0. 829=260 P.W.R. 1918. 

_0. 22, R. 9— Death of one of defend¬ 
ant*—Legal representative not made party in 
lime— Abatement—When can be set aside. 

Where a deoeased defendant was an essential 
party to suit and the plaintiffs did not take 
steps to implead his legal representatives 
on the earliest possible date after the trial 
Court was again Beized of the oase on return of 
the reoord from the appellate Court, the suit 
fails, there being no sufficient oause for the 
delay. ( Le-Rossignol , J.) Gubumukh Singh 
y. KANBHIRAM. 288 P.W.R. 1918 = 

27 1,0, 881 = 88 P.L,R, 1918. 


-0. 32, R, 9— Sufficient cause—Slip oft 

the part of Vakil, 

Delay in applying to bring the legal 
representative on reoord, caused by‘a slip on 
the part of the party’s Vakil should be exoused 
if the party himself is not at fault. (Wallis, 
C.J. and Oldfield , J.) Vaithyanatha“aiyab 
v. Govindasami Odayar. 18 L.W. 822 = 
41 H.L.J. 83 = 82 I.C. 793 = (1921) M.W.N. 388. 


-0. 22, R. 9 —Order of abatemtnt — 

Effect of. 


An order of abatement is a judgment and 
should be followed up by a deoree and is 
appealable as suob. If the legal representative 
of the deceased plff. does not Bsek to set aside 
the abatement, the order of abatement is 
conclusive of the deft.’a rights to the property. 
45 Cal. 94 ; 30 M.L.T. 486. Foil.; 6 Bom. L.R. 
638, Dist. (Seshagiri Aiyar and Moore, JJ.) 


RAHIM-UN-NIBSA BEGAM v. SRINIVASA 
AIYANGAR. 38 M.L.T, 266 = 54 1.0. 363 = 

11 L.W. 139. 


-0. 22, R. 9— Sufficient cause — Ad¬ 
ministrator -General's Act, 8s. 17 and 18. 

Quarrel among legal representatives is'no 
sufficient oause to excuse delay in applying to 
be brought on record as legal representative 
under 0. 22, R. 9. An Administrator-General 
who is allowed to take possession of assets of a 
deoeased could not sue to set aside an order of 
abatement by pleading that the other legal 
representatives were quarrelling among them¬ 
selves. (Sadasiva Aiyar and Napier, JJ.) 
Kyroon bee v. administrator-general 
of Madras. 31 I.C. 88 = 2 L.W, 948. 

-0. 22, R. 9—Sufficient cause . 

Where the delay in bringing on reoord the 
legal representatives was due to tbs fact'that 
the legal representatives were minor’s who 
would not have obtained exeoution without 
obtaining a euooession oertifioat9 under*'Aot 
VII of 1889, and this succession oertifioate 
was obtained after the expiry of time fixed for 
addition of legal representatives. Held there 
is sufficient reason to exouse the delay 
. within the moaning of 8. 5 of the Indian 
Limitation Aot, read with O. 22, R. 9, Code 
of Civil Procedure. ( Kanhaiya Lai, J.C.) 
Eyed akhtar Husain v. Qodrat ali. 

9 0. & A. L.R. 267 = 73 I C. 213 = 
26 O.C. 244 = 1924 Oudh 83. 

| -0. 22, R. 9 —Ignorance of death. 

Where during the pendency of an appeal, 
the respondent dies and his legal representa¬ 
tive is not brought on record within the period 
of limitation and in oonsequsnce the appeal 
abates, the appellant cannot in support of his 
application to set aside the abatement, plead 
ignorance of tbe faot of the death of the res¬ 
pondent. An appellant is bound to be vigilant 
and must ascertain whether his adversary ie 
dead or alive. (Lindsay, J.) Mabamad ■ 
ASKABI v, LALU. 48 1.0, 694 = 21 0.0. 68. 
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-0. 23, R. 9— Ignorance of death—If a 

sufficient cause. 

An order as to abatement ol an appeal oan- 
not be set aside merely on ^be statement that 
owing to his ignoranoe of the respondent’s 
death, the appellant oould not apply within 
time for bringing the legal representative of the 
respondent on to the reoord ; especially where 
no reason was shown why he did not keep him* 
self informed of the ooourrenoe, 12 I.O. 871, 
Foil. (. Piggott, J.C.) GOBIND PBA6AD v. 
Ganga PRASAD. 24 1,0. 276. 

-0. 22, R. 9—Death of defendant— 

Abatement—Order for restitution—Limitation 
—Art. 177 o/ Limitation Act. 

Where a Buit abates on aooount of the death 
of the sole defendant in the suit the abatement 
mast be set aside under 0. 22, R. 9, C.P. Code, 
before a substitution of parties could be made. 
The period of limitation is that prescribed by 
Art. 177 of the Limitation Aot. ( Coutts and 
Das, 33.) Mt. Bibee Kho/.aima v. The 
Official Liquidatob of the kayestha 
Trading and Banking Corporation. 

2 P. 168 = 1923 P. 417. 

- 0. 22, R. 9 (2)—application under — 

Formal order of abatement—Necessity for. 

O. 22, R, 9 (2), C.P. Code, contemplates that 
a formal order declaring that a suit or appeal 
has abated should be made before an applica¬ 
tion under tha rule is made. 36 A. 236, foil.; 
42 A. 640, not foil. iRyves and Gokul Prasad, 
JJ.) MUSSAMMAT GUJBATI V. 8ITAI MISSBR. 
44 All. 4B9 = 66 I.O. 864 = 1922 All. 209. 

-0. 22, R. 9 (2)—Death of party—* 

Legal representative on record — Abatement- 
Substitution. 

The mere faot that the representative of a 
deceased person happens to be already a party 
on the reoord in his own right does not dis¬ 
pense with an application for setting aside the 
abatement and substitution. (Woodroffe and 
Mullick, JJ.) ROME8H Chandra* Das v. 
ANTHONY PENHBIRO. 29 I.O 470. 

-0. 22, R. 9 (2 )—Ignorance of death— 

-Sufficient cause. 

An appellant applied to bring on reoord the 
legal representatives of a deoeased respondent 
more than 6 months after bis death. Hs was 
not aware of the faot of the death of the res¬ 
pondent till be was informed by his pleader 
that the notice for servioe on the respondent 
has been returned unserved as he was dead. 
Held, that there was sufficient reason for 
> excusing the delay. (8hadi Lai and Marti- 
neau, JJ.) Abur Singh v. Todab Mal. 

49 1 0. 801 = 22 P.W R. 1919. 

-0.23, R. 9,01. (2)— Ignorance of death 

—Sufficient cause. 

Delay in bringing the legal representative of 
a deoeased respondent oan be exouaed where it 
is shown that the appellant was a resident of 
..another district and was ignorant of the death 


6. P. CODE (Y of 190B), 0. 22, R. 10. 

ol the respondent. (Shah Din and flcoft 
Smith, JJ.) ALLAH YAB V. THAKAB DAS. 

46 P.W.R. 1918 = 44 I.O. 9 = 

24 P.L.R. 1918. 

-0. 22, R. 9 (3 )—Ignorance of death— 

Application to set aside—Sufficient cause—Lim. 
Act, Art. 171. 

An applioation to substitute names made 
after a year after the death of ODe of the par¬ 
ties alleging ignoranoe of the faot of the death 
by murder was not granted as the applioant 
bad failed to show sufficient cause for delay in 
applying, sinoe be lived within 15 Kos of the 
deoeased’s village. ( Johnstone. C. J. and 
Chevis, J.) THAKUR v. Nabain BlNGH. 

31 I.O. 697 = 12 P.W.R. 1916. 

-0. 22, R. 9 (2) — Neglect of appellant. 

Appellant’s carelessness and the culpable 
means adopted by him to oonoeal it, is suffi¬ 
cient to rejeot his applioation to set aside au 
order of abatement. (Kensington, C.J. and 
Rattigan. 3 ) MUHAMMAD BUBHAN BAKHSH 
v. Abdul Rahman Khan. 

81 P.W.R. 1918 = 30 1.0.717 = 

158 P.L.R. 1918. 

-0. 22, R. 9 (2 >—Ignorance of law. 

Ignorance of the law is no ground for excu¬ 
sing the delay in seeking to set aside the abate¬ 
ment. 81 P.R. 1886, Expl. and Diet, iKensing- 
ton and Chevis, JJ.) Kabam Chand t>. Lehna. 

204 P.L.R. 1912 = 13 I.O. 708 = 

237 P.W R. 1912. 

-0. 22, R. 9, Cl. (2)—Cause of action 

not surviving. 

O. 22. R. 9, Cl. (2) is restricted to oases of 
failure to apply *' within the lime limited by 
law ” for bringing in the legal representative ; 
henoe where an abatement takes place owing to 
the oause of aotion not surviving, the legal 
representative oanDot have it set aside under 
O. 22, R. 9, 01. (2). (Sadasiva Aiyar and 
Napier, JJ.) BUBRAMANIA AIYARt. VENKATA- 
RAMIER. 31 I.O. 4. 

-0. 22, R. 9, Cl. (2)—Ex parte order — 

Setting aside abatement—Not to be re-opened. 

An order setting aside abatement by a Divi¬ 
sion Benoh cannot be re opened at a subsequent 
stage of the oase by a different Benoh even 
though the order was made ex parte. The 
proper remedy is by a review. (Ayling and 
Tyabji, JJ.) Muruga Ohetty v. BAJA- 
8WAMI. - 29 M.L.J, 874 = 18 H.L.T. 827 = 

2 L,W. 813 = 80 I.O. 669 = 
(1918) M.W.N. 701. 

-0. 22, R. 10 and 8. 47 —Tenancy 

created pendente life— Joinder of tenant — Bad, 

In exeoution of a deoree for possession and 
mesne profits, there was an enquiry made as to 
mgsne profits. During the pendency of the suit 
the defendant had leased the property, bat he 
had surrendered the lease as soon as he oame to 
know of the deoree. On the question arising if 
be oould be made party in the execution 
applioation and made liable for mesne profits. 
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Held , there was no devolution of interest 
within the meaning of O. 22, R. 10, O.P. Code, 
□ or would question of his liability fall under 
B. 47, C.P. Code. Irju a *.ioe arising by adding 
him as party and gener.il principles referred to, 
(Lord Phillimore.) Maha Raja Sib Manin- 
dra Chandra Nandi v. Ram Lal Bhaqat. 

43 M.L.J. 389 = 31 M L T. 131 (P.C.) = 
27 C.W.N. 29 = 36 C.L.J. 342 = 
16 L.W, 903 = 4 U.P.L.R. (P.C.) 88 = 
20 A.L J. 988 *24 Bora. L.R. 1231 = 
49 I.A. 220 = 68 I.C. 973 = 1 P. 381 = 
4 P.L T, 1 = 1922 P.C. 804 (P.C.) 

-0. 22. R. 10—(1882, S. 212)-Transfer 

after decree —Suif terminating in decree. 

There is considerable doubt as to whether 
B. 372 of the C. P. Code, 1882, authorises the 
addition of a party to the suit after deoree. 
10 All. 97. Ref. (Lord Parker). RAGHUNATH 
DAS U. SUNDAB DAS KHETRI. 42 Cal. 72 = 

18 O.W.N. 1088 = 1 L.W. 887 = 
27 M L J. 180 = 16 M.L.T. 333 = 
(1914) M.W.N. 747 = 16 Bom. L.R. 814 = 

20 C.L.J. 883=13 A.L J. 134 = 

21 I.C. 304 = 41 l.A. 231 (P.C.). 

[On appeal from IS I.C. 288.] 

O. 22, R. 10 — Preliminary decree — 
Suif pending after—Addition of party. 

Prooeedings after a preliminary decree for sale 
or redemption till the final deoree is passed, 
are prooeedings in the suit, and the private 
purohaser of the property after suoh a decree 
acquires an interest which entitles him to bs 
made a party to the suit. (Chamier and 

Piggoit, JJ.) Muhammad Masih Udlah 
khan v. JAROOBAI. 37 All. 226 = 27 I.C. 771 = 

13 A L.J 307. 

-O. 22, R. 10— Assignment pending suit 

—Rights of assignee — Interlocutory order — 
Appeal. 

The plaintiff in an auur.uissration suit 
assigned his interest to the applicant but con¬ 
tinued the suit in his own name. The trial 
Court refused to appoint a Receiver of the 
property and the plaintiff appealed to the High 
Court. Pending the appeal, the plaintiff died 
and the assignee applied to the trial Court to 
continue the suit but did uot apply in the High 
Court to continue the appeal whereupon the 
appeal abated. Held, that the trial Court had 
jurisdiction to entertain the application for 
bringing on reoord the assignee. - Where the 
High Court sends for the records in an appeal 
from an interlooutory order the suit iB still 
pending on the file of the trial Court and it has 
jurisdiction to bring on reoord the legal repre¬ 
sentative, of a deoeased plaintiff. (Macltod, C.J. 
and Crump, J.) bhogidad Kibpashankbb 
v. Darabha KOOVBRJI. 38 Bora. L.R. 308 = 

78 I.C. 743-1938 Bora. 308. 

--O, 22, R. 10 and O. 88, R. 1— Com¬ 
promise of tuit—Decree not patted—Application 
by purchtuer to be addtd as a party may be 
allowed in the diseretion of the Court . 


G. P. CODE (Y of 1008), O. 22, R. 10. 

Whtre a suit is alleged to have been compro¬ 
mised and a dooument embodying the oom- 
promise has been field in Court, the suit does 
not oease to be pending until the passing of a 
deoree. Consequently it is open to a person 
alleging himself to be the pnrohaser of the pro¬ 
perty before the compromise is entitled to apply 
under O; 22, R. 10, C.P. Code, to be added as a 
party to the suit. An applioant who invokes 
the aid of C. 22, R. 10 is not entitled as a 
matter of right to an order in bis favour regard¬ 
less of delay or laohos. The Court undoubtedly 
has a disoretion in the matter whioh must be 
judioially exeroised. Where the result of 
dismissing the application would be to start a 
fresh suit between tbe transferee and the 
assignor impeaohing the compromise as not 
bona fide, the enquiry might be mado in the 
suit itself after the transferee is made a party. 
32 C. 483 ; 13 C.L.J. 487 : 43 M. 37 5 37 A. 326, 
Ref. (Mookerjee and Rankin, JJ.) LAKSHAN 
OHUNDBR DET V. NIKUNJAMANI DASSI. 

27 C.W.N. 788 = 1024 Oal. 188. 

-0. 22, R. 10 — Limitation for implead * 

ing assignee, 

In the oase of the death of a party after his 
interest has devolved on another, there is no 
question of bringing on reoord the legal repre¬ 
sentative within the period of 90 days presoribed 
by law, and even in a oase where the devolution 
took place while the suit was pending in the 
trial Court, an application under O. 22, R. 10, 
C.P. Code, oan be made in tbe appellate Court. 

(Chatterjee and Pearson, JJ.) RAJANi KANTA 

Roy v. raja Jyoti Prasad. 

27 C.W.N. 710 = 78 I.C. 283 = 1921 Cal. 90. 

-0. 22, R. 10 — Revision— Dispute as to 

the factum of assignment—Court's power to 
decide — C.P.C>, S. 116. 

If a person applies to be substituted or added 
under O. 22, R. 10 of the O.P. Code on the 
ground of assignment duriDg the penaenoy of 
suit an<j it is disputed, the Court has power to 
dooide that dispute. O. 22, R. 10 of the C.P. 
Code is not confined to oases of admitted 
assignment, oreation or devolution of interest. 
An improper exeroise of disoretion by the 
lower Court is not a ground for revision by 
tbe High Court. (N.R. Chatterjee and Nett- 
bould, JJ.) Enday ALI Howdadab v. 
BINODINI DUTTA. 51 I.C. 283 = 

29 C.L.J. 862, 

-0. 22, R. 10 and 0. 43, R. 1, Cl. (1)— 

Appeal—Suit by Hindu widow—Adoption 
pending euit—Widow allowed to prosecute suit 
though divested, on strength of ante-adoption 
agreement. 

When during the peudeuoy of a suit brought 
by a Hindu widow she adopted and the adopted 
son stepped into her rights ; the Court held that 
the plff. was entitled to proseoute the suit 
under an ante-adoption agreement with the 
natural father of the adopted ion. Held, the 
order is not one under R, 10 of O. 22 of the 
0,P, Code and is not appealable unde* 
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O. 43, R. 1, 01. (1). ID. Chatterjee and 
Beachcroft, JJ.) Pbomotha Nath Roy v. 
Dinauoni Ohowdhbani. 311 C. 858 = 

20 C W.N. 582. 

-0. 22, R. 10— Defendant's transferee. 

A person can'oontinue a suit as a delendant 
under 0.22, R 10 whioh is not restricted 
to plaintiff and their representatives only. 

22 All. 380, Ref. An admission by a defendant ol 
a transfer of the property in suit is sufficient 
to entitle the transferee to be mado a party 
under 0. 22, R. 10. C.P.C., as well aB under 
0 1. R. 10 (ii), O.P.O. (Holmwood and 

Muliick, JJ.) Kristakumar Das v. Girish 
CHANDRA PODDAR. 21 1.0. 704. 

-0. 22, R. 10— Devolution—Mianing of 

—Sttccaasor in interest—Bights of. 

In tho event of a devolution of interest of the 
plaintiff pendente Hie, the suooessor in interest 
of the plamtifi may oome on record with the 
lease ol the Court under 0. 22, R. 10. but 
if he dr.es not, the plaintiff may oontinue the 
suit, and the result will bind the suooessor. 

(Mookerjee and Beachcroft, JJ ) RAICHARAN 
MANDAL V. BI6\TANATH MANDAL. 

20 1.0. 410 = 20 C.L.J, 107. 

-0. 22, R. 10— Execution proceedings— 

Decree-holder — Assignment, derivatively — 
Application for substitution. 

An application for substitution by an assignee 
deoree-holdor is within O. 22, R. 10 of the Code 
even though the assignment wa3 obtained not 
direotly but only derivatively from a party to 
the suit. (Chatterjet and Watmsley, JJ ) 
Prasanna Kumar Panja t>. asutosh Roy, 

20 I 0 688 = 18 0 W.N. 480. 

-0 22, R. 10—Ex parte order —Subsfr- 

lution of party—Notice to parties interested. 

Tbe absenoe of tbe words in 8. 372, C.P.C., 
1882, providing for service of noxioe in writing 
and hearing their objections in O. 22, R. 10 of 
tho Code of 1909, does not justify the infer^noe 
that an order for substitution may be made 
ex parte without notict and euob an order made 
ex parte oannot be recalled even upon objeotioo 
of parties interested. A judicial order whioh 
may possibly afleot or prejudioe any party 
oannot be finally made unless the party afieoted 
has bad an opportunity of being hoard. It is 
based on the plainest principles of justioe. An 
order for substitution may be passed by ooneent 
of parties or after notio. to all persons interr¬ 
ed. It may be made ex parte bat it oan then 
be oballenged by parties interested, suoh 
ex parte orders may be revoked at the instance 
of any party prejudiced thereby. No order for 
substitution should be made upon an applica¬ 
tion whioh is not supported by affidavit or is 
not verified. The position of the party substi¬ 
tuted is exactly the same as that of the oiiginal 
person, (Mookerjee and Beachcroft , JJ.) 
ajant Singh v. Sundab Mad. 

1II.C. 867-17 O.W.N. 862. 


G. P. CODE (Y of 1808), 0. 22, R. 10. 

-0. 22, R. 10 —Execution proceedings— 

Applicability to. 

Rolo 10 of the 0. 22 of the Civil Prooedure 
Code, is by implication applicable to proceedings 
in execution. (Cospers* and Sharfuddin, JJ.) 
MlDNAPORE ZEMINDARI CO., LTD V. KUMAR 
Naresh NARAIN. 39 Gal. 220 = 

11 1 0 939=16 0 W.N. 109. 

- 0 22, Rr. 10 and 4— Exicution pro 

ceedings. 

B. 368 of the C.P.O. of 1882 does not apply 
to exeoution proceedings. (Chevis, J.) AMOLAK 
RAM u. 8HANU RAM. 99PW.R. 1911 = 

I 10 I.C. 409 = 174 P.L R. 1911. 

-0. 22. R. 10 —Applicability of. 


O. 22, R. 10 applies only to oases whioh do 
Dot fall under the preceding rules of the game 
Order. (Ailing and Venkatasubba Boo, JJ.) 
Dakoji Subbarayadu V. Musti RAMADASU. 

49 M. 872 = 42 M.L.J. 801 = 
15 M L.W. 309 = (19*2i M .W.N. 878 = 
68 i G. 942 = 10 M L T. 202 = 
1923 Mad. 237 (1). 

-0. 22, R. 10— Pendency of suit. 


Quctre : Whether the expression the pendenoy 
)f tbe suit in 0. 22. K. 10. C.P. Code, covers the 
jeriod between the original acd an amended 
ieoree. (Oldfield and Ramssam, JJ.) NARA- 
rANA A1YAR V. BlYARI BlVI. 

48 M L J. 599= (1922) M.W N. 731 = 
16 L W. 623 = 69 I.C. 977 = 
82 M L T. 98= 1923 Mad. 57. 

— 0. 22, Rr. 10 and 3— Pu62tc trust— 


Death of trustee—Subtequeni ti uslees implead¬ 
ed as parties—Defences open to. 

Where a publio trust is represented at differ¬ 
ent stages of a suit by difforeot representatives, 
one not olaiming under the other, tho rule 
applicable to the case is O. 22, R. 10 and not 
O. 22, R. 3 of tbe G.P. Code. In a case falling 
und-r 0. 22, R. 10, the Court has wider diecre- 
tion to allow amendment and new pleas at the 
instance of a representative than it has under 
0. 22, R. 3 on the application of a lpgal repre¬ 
sentative. (Ayling and Krishnan, JJ.) SUN- 
DARESAN CHETTY V. VlSVANATHA PANDARA- 
BANNADHI AVERGAD. M * d ' = 

48 M.L J. 147 = 16 L.W. 83 = 
31 M L T 66 (H.O.) = 1922 M W.N. 444 = 

72 1.0. 103 = 1922 Mad. 402. 

_0. 22, R. 10 —Order under, is appeal¬ 


able. 


An order purporting to be pasied under 
J. 22, R. 10 by a Court of First Instance is 
ippea'lable though on the faots the order should 
iot have been passed under the rale. {Wallis 9 
3.J., Spencer and Kumaranvami Saetri, JJ.) 
MUTHIAH CHBTTIAB V. GOTINDOSS KBIBH- 

'jadobb W Mad. 919 — 

1(1921) M.W.N. 649-41 M.L J. 116- 
69 1.0. 837-1* L.W. 217 (P.B). 
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-0. 22, R. 10 — Compromise — Assign- 

ment pendeote lite— Addition of a party. 

A transferee pendente lite added aa a party to 
the suit is bound by all orders passed up to that 
date and oannot raise defences not open to the 
transferor. But when once he is made a party, 
a subsequent compromise between the trans¬ 
feror and the opposite party is not binding on 
him against his will. (Oldfield, Seshagiri Aiyar 
and Kumaraswami Sastri, JJ.) POLICHEBLA 
Veebaraghava RBDDI V. CBERLA 8UBBA 
Reddi. 43 Mad. 37 = 37 M.L J. 449 = 

26 M L.T. 339 = 10 L.W. 281 = 
83 I.C. 428 = 11919) M.W.N. 699 

-O 23, R. 10 —Applicability — Divolu- 

tion of interest—Plaint returned for proper pre¬ 
sentation—Effect. 

Where a plaint is returned for presentation 
to the proper Court, any devolution of interest 
whioh took place while the proceedings were 
pending in the first Court must be taken to be 
a devolution in the oourse of the suit whioh was 
subsequently tried in the second Court (Sesha- 
giri Aiyar and Napier , JJ.) 8. V. SlTARAMA- 
8WAMY V. Narasamma. 8 L.W. 21 = 

48 1 0. 840 = 41 M. 810. 

■■■—O. 22, R. 10 —Transfer after decree — 
Appeal. 

O. 22, R. 10, C. P. C., applies to oases of 
devolution of interest pending suit and not to 
oases of persons acquiring interest after deoree 
for the purpose of preferring an appeal against a 
oonoluded deoree ; where merits are in favour 
of the appellant, the appeal however may be 
admitted under 8. 146, C. P. C. ( Oldfield and 
Bakewell, JJ.) 8UBBA PlLLAI V. RaNGASAMI. 

40 I 0. 816= (1917) M.W.N. 306. 

-O. 22 Rr. 10 and II —Insolvency — 

8s. 61 and 67 of the Provincial Insolvency Act. 

Quaere. —Whether an Official Receiver’s 
successor on the resignation of his offioe oan 
oontinue the proceedings without his name 
being bronght on reoord. When the ohange of 
personnel was intimated to the Court whioh, 
notwithstanding proceeded to prouounoe deci¬ 
sion on the merits, the reoords must be deemed 
to have been amended by substitution of the new 
Receiver's name in plaoe of one who resigned 
offioe. (Sadaatua Aiyar, J.) Ramrama aiyar 
v. Official Receiver. Tinnevelly. 

8 L.W. 807 = 40 I 0. 170 = 82 M.L.J 820. 

0. 22, R. 10— Other cases — Devolution 
— Pendency of a suit— O. 22, R. 4 — Survival of 
right to sue. 

The devolution spoken of in R. 10 of O. 21 
is not oonfiaed to devolution in ways other 
than by death. The first four rules of O. 22 
oannot apply to a oase in whioh the death of 
the defendant ooonrs between the passing of 
preliminary and fiaal decrees in a suit, as 
there is then no right to ene surviving. (Hal- 
lifax, A.J.C.) Tulabam v. TukabAm. 

61 I.C. 807-17 N.L.R. 81. 

■ ——0. 92, R. 10— Adopted — Devolution 

pendente lite— Adoption by vndote. 


0. P. CODE (Y of 1908), O 22, R. 10. 

An adoption ib not the orention of an inter¬ 
est within O. 22, R. 10, C. P. O., bat is the 
oreation of a status. It does not operate as a 
devolution of interest or as an alienation. 
(Batten, Prideaux and Hitlra. A.J. Ce.) Gan- 
PAT RAO V. LAXMI BAI. 18 I C. 61 = 

*18 N.L.R. 21. 

—-O. 22, R. \Q— Devolution of interest — 

Gift by lather to ton—Suit for pre-emption— 
Right to continue the suit. 

Where a father a co-sharer in a village bad 
filed a suit for pre-emption in respect of a sale 
made by another oo-sharor and during the pen- 
denoy of the suit exeouted a deed of gift of all his 
properties in favour of his only son. Held that 
the son was entitled as donee to maintain the 
suit in the plaoe of bis father. (Simpson and 
Watir Bassan, A.J.Cs.) MIRZA8ADIQ Husain 
v. Magomed Karim. 9 0.LJ 486 = 

70 I.C. 88 = 28 O C. 819 = 1922 Oudh. 289. 

-O. 22, R. 10— Assignment pending 

appeal. 

The rule does not apply to oases of assign¬ 
ment of iaterest whioh is the subjeot-mattsr of 
litigation between the date of deoision of the 
first Court and the filing of appeal. (Kendall 
and Daniils. A.J. Cs.) NARAIN 8INGH v. 

Deputy commissioner, Partabgabh 

38 I.C 811 = 20 0.0 81. 

- O. 22, R. 10 — Delay—Interest — Addi¬ 
tion of party—Discretion. 

The ‘interest’ contemplated in O. 23, R. 10 is 
any interest which will be vitally afieoted by 
the suit. The addition of a party, however, to 
a suit under that rule is a matter within the 
discretion of the Court. Deliberate delay jn 
applying for the addition of a party, will be a 
ground for rejecting the application. (Roe and 
Imam, JJ.) Harihab Prasad v. Gendi 
Lal. 43 1.0 811. 

-O. 22, R. 10— Defendant's transferee — 

"Interest”—Meaninq—Leases granted by defen¬ 
dant during pendency of suit, 

Pifl. obtained deoree for possession and mesne 
profits, and deft, during pendency of suit 
granted leases to different persons. Held, the 
leasees oould be made parties to proceedings lot 
ascertainment of mesDe profits and compelled 
to aoconnt for profits. 39 Oal. 220, Ref. 
(Chamitr, C. J. and Sharfuddin, J.) Ram- 
KUMAR LAL v. Mukund 8ahi. 

1 P.L J. 896 = 88 I.C. 237.= 

2 P.L.W. 424 = 1917 Pat 34. 

-O. 22, R. 10 —Trespasser —Suit by— 

Real owner. 

A 9uit for reoovery of money due to an 
estate instituted by a trespasser cannot be con- 
tinned by the real owner of the estate, the 
former oannot be said to be soing on behalf of 
the person who might be found to be entitled 
to the estate. ( Chamier, J. and 8harfuddin, J.) 

Kesho Prasad Singh t». Lal Bbij- 
MOHAN LAL. 1 P. L. W. 986- 98 1 0.194- 

2 P.L.J. 199. 
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- 0. 28, R. 10— Mesne profile—Assig¬ 
nees of right to recover mesne pro/U*—Conti¬ 
nuance of suit. 

The assignees of a right to recover mesne 
profits given by a deoree in a suit ought to 
apply for oontinuanoe of the suit under O. 22, 
R. 10, 0. P.0. Failure so to apply will not, how¬ 
ever, under partiou'ar oiroumstanoep, take away 
the right of the assignees to continue the suit. 
(Chamier, 0. J. and Kingsford, J.) BARI 
Prasad Misser v Kodo Marya. 

1 P.L.J. 427 = 87 1.0. 998 = 3 P L.W. 392. 

-0. 22, R. 10 —Insolvency—Pendency of 

suit against insolvent. 

Tbe insolvency of the defendant in a money 
suit does not affect the devolution of any 
interest on the Official Receiver within 0. 22, 
R. 10. CJ.P.O. ( Hayward , A. J. C). JlTHA LAL 

Kalianji v. Gangaram Naoomal. 

29 I.C. 80 = 8 SLR. 323. 

-0. 22, R. 11. 

See also 0. 22, R. 4 — APPEAL. 

-0. 22, R. 11 —Revision proceedings 

The principle recognised in O. 29, R. 11 
applies not only to 9uits bat to revision pro¬ 
ceedings as well. A rule issued at the iDStaooe 
of a party who is dead at the time is a nullity. 
(Mookerjte and Btachcroft, J J.) ANANDAMOYI 
Dasi v. RUDRA MAHANTA. 21 1.0.407 = 

18 O.L.J. 141. 

-0,22, R,ll — "Right to sue''—Meaning- 

“ The right to sue ” means the right to pro- 
seoute by law or to obtain relief by means of 
legal procedure. ( Tyabji and Spencer , JJ.) 

Ohettikulam Prassanna Venkatachala 
Reddiar v. Collector of Triohinopoly. 

33 l.C. 43-38 U. 1064. 

-0. 22, R. 12 —Joint decree—Death of 

one decree-holder—Legal representative not 
brought on record—Effect. 

Wherein an appeal against a joint decree in 
favour of many persons, one of them dies and 
his legal representatives are not brought on 
reoord, tbo appeal abates as agaiost all of thorn. 
{Daniels, J.) Gajraj Tewari v . Bhagirath 
Pande. 74 1 0. 14 = 1924 HI. 98. 

-0 22, R. 12 —Mortgage decree-Salt on 

non-payment in time—Death—If heirs to be 
impleaded. 

Where under a mortgage deoree the property 
is to be sold if money is not paid in a oertain 
time, it is not necessary that the hairs of a 
deceased party should be impleaded before the 
right of sale is exercised. (0. C. Ghose and 
Panton, JJ.) Hembndba Lal Bingh Deo v. 
Fakir Chandra datta. 80 Cal. 680- 
74 1.0 989-87Q.W.H. 681-1923 Oal. 626. 

-~0 12, R 18— Applicability— Execu¬ 
tion proceedings—Appeal, 

The provisions of O. 22 relating to the Abate- 
• meat of edits and appeals do not apply to exeou* 
tion proceedings or to appeals from orders made 

Vol, 11—38 


8. P. CODE (Vof 1908), 0. 88, R. 1-Ippel 
. late Court. 

in auoh proceedings, (Campbell, J.) MIR KHAN 
v. Bharfu. B Lah. L.J, 163= 

74 I.C. 877-1983 Lah. 660. 

-0. 22, R. 12 —Execution of decree — 

Death of party—Legal representatives not 
brought on record—Appellant one of legal ya- 
presentative—Right to object. 

Where the party on reoord is the legal 
representative of a deoeased judgment-debtor 
and admits, be is in possession of a portion 
of the estate of the deoeased, he oannot objeot 
to the execution on the ground that legal re¬ 
presentatives have not been brought on reoord. 
His liability will extend only to the assets of 
the deoeased in bis lands. (Ayling and Tyabji, 
JJ.) Mahomed naina Markoya v Sheik 
Markoya. 28 I.C. 928. 

-0. 23 and 0. 21, r. 2 —Legality of 

compromise—Application for enquiry info— 
Adjournment of summons. 

No jurisdiction is conferred on the Courtby 
the mere faot that either an enquiry ioto the 
terms of the oontraot was applied for by the 
oreditor, or the summons for evidence of i the 
alleged compromise was adjourned by the 
Court. (White, C.J. and Oldfield, J.) LODD 
Govind Doss v. Ramdoss Vishnudoss. 

(1912) M.W.N. 1248-17 I.C. 782 = 

24 M.L.J. 88. 

-0. 23. R. 1. 

APPELLATE COURT. 

Arbitration. 

Bar of fresh suit. 

CO-PLAINTIFF. 

Dissolution of partnership. 
Effect of order. 

Execution proceedings. 

Finality of order. 

Form of order. 

Formal defect. 

Grounds for. 

Late stage. 

Leave to withdraw. 

Minor. 

Mortage suit. 

Order as to costs, 
partition suit. 

Pleader’s authority. 

Probate proceedings. 

Public trust. 

Reliefs. 

Revision. 

Several defendants. 

Withdrawal without leave. 

Appellate Court. 

——0. 23, R. 1 —Appellate Court can 
allow withdrawal, 

A Court of appeal has power to grant per¬ 
mission to withdraw a suit with liberty to file 
afresh suit.. (Ryves, J.) TEWARI GAJRAJ 

Singh v. Sbi Thakurji Mahabaj 

74 1.0. 894-1984 111. 860. 
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C. P. CODE (Y of 1908), 0. 28, R. 1—Appel¬ 
late Court. 

-0.23, R. 1 —Appellate Court-Power 

of. 

In prop9r oases‘.High Court on appeal oan 
take action uoder O. 23. R. 1 multifariousness 
is a defect of a formal nature. ( Piggott and 
Walsh, JJ.) afzar Shah v. G. Laohmi 
W43AIN. 40 All. 7 = 42 I.G. 866 = 

15 A.L.J. 809. 

-0. 23, R. 1 (2)— Appellite Court- 

Grant of leave. 

An Appellate Court has power, to give plaint¬ 
iff permission to withdraw hie suit with 
liberty to bring a fresh one. 8 All. 82, foil.; 
27 M.Jj.J. 244 and 36 Bom. 261, Net. foil. 

(Chamier and Piggott, JJ.). AFZAEi Beg AM 
v. AKHARI KHANAM. 37 All. 326 = 

28 I.C. 837 = 13 A.L J. 444. 

——-0. 22. R 1— Appellate Court — Leave 

to withdraw suit. 

An Appellate Court oan grant leave to the 
plaintiff to withdraw his suit with liberty to 
sue again in raepeot of the same subject- 
matter. 36 Bom. 261, Diet.; 22 Bom. L.R. 774 
Poll. (Shah and Crump, JJ.) SHEIKH 

Hasan Ghudam Mohidin v. Mahomad 
ali Sheikh Mahomed. 22 Bom. L.R. 1183 = 

59 I.C. 210 = 45 B. 208. 

• — -0. 23, R. 1— Appellate Court — Leave 

to withdraw—Grant of. 

An Appellate Court oan allow a plaintiff ap¬ 
pealing against an order dismissing his suit 
to withdraw his suit with liberty to bring a 
fresh suit. (Macleod, C.J. and Heaton, J.) 
Cbhanubhai Mansukh v Dhaya Bhai 
GOVIND. 44 Bora. 598 = 87 I.C. 580 = 

22 Bom. L R. 774. 

-0. 23, R 1 and 0. 41, R. 11—Appel¬ 
late Court—Grant of leave, 

The Appellate Court oannot allow a with¬ 
drawal of a suit with leave to file a fresh suit 
on the same oause of action after the deft, has 
obtained a deoree in bi« favour, f Scott, C. J. 
and Batchelor, J.) Ekanath Ronoji v. Ran- 
OJI Bivaji. 38 Bora. 251 = 10 1.0. 813 = 

13 Bom. L.R. 237. 

-0. 23, R. 1— Appellate Court — Powers 

of. 

To give an appellate Court jurisdiction to act 
under 0. 23, R. 1, ol. (2) there must be either 
some formal defect or something in the nature 
of a formal defeot ejutdem generis under sub- 
oiause (6). Otherwise the Court has no juris¬ 
diction to aot under the order, (Greaves, J.) 

Udoy Ohand v. Mull a Reasat hossain. 

70 1.0. 484 = 1922 Oal. 58. 

-0. 28, R. 1— Appellate Court—Grant 

of leave. 

The statement in a judgment toncerning a 
point not raised before the Court, but whioh 
will have the effeot of prejudging the right of 
the plfis. to bring a freih auit, ought not to be 
allowed to itand. A pill, ihould not be allowed 
to withdraw a suit with liberty to bring a fresh 


0. P. CODE (Y of 1908), 0. 23, R. 1—Appel¬ 
late Court. 

suit after an appeal has been filed against the 
appellate deoree. (Fletcher and Huda, JJ.) 
AMBIKA CHARAN CHAKRAVABTY V SARAT 
CHANDRA BASU. 45 1.0. 913. 

-0. 23, R. 1—Appellate Court—Appeal 

by some defendants only—Withdrawal of suit 
against them in appeal leaving intact dtcree 
against non-appealing defendants should not be 
allowed—Entct—Ryotwari tracts —Irrigation 
disputes—Decree against Government —Ryots 
when aggrieved by—Appeal from decree against 
Government—Their right of, 

0. 23, R. 1, C. P. C., whioh gives a plaintiff 
the right to withdraw his suit and abandon part 
of his olaim is inapplicable to the oase of a 
plaintiff-respondent. Assuming that the appel¬ 
late Court can in the exorcise of its disoretioo, 
allow a plaictiffrespoudeut to withdraw hie 
suit as against the defendant appellant, it will 
not be a 6ouod exeroise of sucb diaorefciou to 
allow the withdrawal in a oase in whioh some 
of the defendants only have appealea, and they 
will be aggrieved by the deoree of the Court 
below being allowed to stand a3 against the 
other defendants who b »ve not appealed. 

Ryots in ryotwari tracts whose lauds are irri¬ 
gated by a Government tank are prejudicially 
affeoted by a deoree against the Government 
affeoting the water-supply to that tank can 
appeal against the same though the Government 
does not ohoose to appeal against it. (AyUng 
and Odgtrs, JJ.) Dharma RAJA v . PETHU 
RAJA. 45 M.L.J. 212 = 18 L.W 243 = 

(1928) M W.N. 677 = 46 Mad. 811 = 
74 I.C. 4 = 1921 Mad. 79. 

- 0. 23, R. 1 —Appellate Court—Powers 

of. 

An appellate court oan, in a proper oase, when 
reversing the lower Court’s deorao, give the plff. 
leave to withdraw the suit with liberty to file- 
a fresh suit. In snoh a oase where the appel¬ 
late Court allows the appeal to be withdrawn 
with liberty to file fresh suit, the lower Court’e 
deoree is wiped out and the subsequent suit is 
not barred as res judicata. 27 M. L. J, 244 ; 
86 Bom. 261, Dist. (ftalJia, C J., Abdur 
Rahim and Srinivasa Aiyangar, JJ.) Badide 
KAMAYYA v. PREGADDA PiPAYYA. 

40 Mad. 259« 21 M.L.T 82 = 
(1917) M.W N. 217 and 246 = 

5 L.W. 888 = 37 I G. 414 = 
32 M.L.J. 477 (F. B.). 

-0. 28, R.l —Appellate Court —Whether - 

can permit withdrawal with liberty. 

O. 23, R. 1 implies that a suit has not yet 
been disposed of aDd an appellate Coart oannot 
permit a plaintiff-appellant to withdraw his 
suit with liberty to bring a fresh suit. ( Old¬ 
field and Napier , JJ.) CHOBUGUDI OHINNA 
Katayya V. Vabadabaja APPA ROW. 

27 M.L.J. 244 = 16 M.L.T. 186= 
26 1.0. 888-1 L.W. 618. 

[OverruUd by F.B., In 87. I.C. 414- 

40 Mnd. 289.1 
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0. P. CODE (Y of 1908), 0. 28. R. 1-Appel- 
Ute Court, ' 

- 0.28, R. 1 — Appellate Court —With ' 

drawal of suit— Grounds for. 

Where it is apparent from the plaint and 
the proceedings in the lower Court that the 
plaintiff has no dear oonoeption of his rights 
leave to withdraw with liberty to file a fresh 
suit will be granted. ( Sundara Aiyar and 
Sadasiva Aiyar, JJ.) CfllDAMBABA MUDALI 

v. Kozhandavrlu Mudali. 17 1.0. $98 = 

(1912) M.W.N. 1003. 

--0. 23, R. 1 —Appellate Court—With' 

drawal of suit—If can be permitted in appeal- 

An appellate Court ought not to allow a 
suit to be withdrawn with leave to bricig a 
fresh suit, by a plaintiff who has been un- 
6Ucoes6(ul in the lower Court. (Batten, J.C.) 
8INGHAI v. KANHAI. 01 I.C. 584, 

-0. 28, R. i—Appellate Court—Right 

to withdraw anii in, is not an absolute right. 

An appellant is not entitled to withdraw his 
suit in the appeal Court under 0. 23, R. I (1) 
as a matter of course. In other words a plain¬ 
tiff-appellant has no absolute right to withdraw 
his suit in appeal. (Dalai, A.J.C.) SA1YED 
ashiaq Hussain v. Saiyed bunyad 
Hussain. 9 0. & A L R. 415 = 

1923 Oudh 252. 

I 

-0. 23, R. 1 — Appellate Court—Power , i 

when exercised, 

A plaintiff-appellant is not, as a matter of 
right entitled to withdraw his suit in appeal as 
the effect of grauting an application therefor 
would be to deprive the defendant of tho 
benefit of the adjudication already made in 
bis favour by the lower Court. 29 Bom. 13 ; 
35 Bom. 261 ; 11 M. L. T. 390, Ref. ! Piggott 
J.C. and Lindsay, A.J.C.) GBAZANFAB ] 

Hussain v. ram ratan Lae. 20 I.C. 17. 

-0, 23, R- 1 —Appellate Court, whether 

can allow withdrawal of suit—Jurisdiction. 

Where evidenoe to meet the issues framed 
has been adduoed by both parties and on these 
issues a deolsion has been arrived at and a 
decree has been passed, and that deoreo has 
been upheld on appeal, the High Court in 
Seoond Appeal hae no power to allow with¬ 
drawal of the suit and to deprive the defend¬ 
ant of the advantage he has gained from the 
decision of the issues in his favour. (Adami, J.) 
DEBENDBA CHANDBA V. Chadhubi 
Bandbu. 61 I.C. 881 = 2 Pat. L.T. 891. 

- 0. 28, R. 1— Appellate Court—Power 

of. * 

An appellate Court has no power under 0. 23, 
R. 1 (2) of the Code to allow a suit to be 
withdrawn in appeal aa distinguished from 
the appeal itself, with liberty to institute a 
fresh suit as that would be tantamount to 
setting aside the daozee in the suit. (Pratt, 
J.C. and Kemp, A,J.O.) Rasoolbux v. 
ALEiAHBUX, 51 1.0. 871 = 18 B.L.R. 72. 


C. P. CODE (Y of 1908), 0. 28, R. 1—Bar of 
Fresh anit. 

Arbitration. 

-0. 28, R. 1— Arbitration— Award- 

Withdrawal of Stttf. 

The Court has no jurisdiction to allow with¬ 
drawal of a suit with leave to file a fresh cne 
when a valid r.wi*rd is made to it after 
relerenoe. (Kanhaiya Lai, A. J. C.) ABDUL 

Kabim v. Mohammed Hussain. 

32 I.C. 347 = 2 O.L J. 497. 

Bar of Fresh Suit. 

--0. 28, R. 1 — Bar of fresh suit — Eject¬ 
ment — Withdrawal icithout leave for fresh suit 
— Second suit after notice — Subjtci-matter. 

Plff. first brought a suit for the ejeotments of 
delta, who claimed to be permanent tenants 
on the allegation that they were not such and 
that he was entitled to determine the tenancy, 
i There being no sufficient notice to quit, be 
withdrew tho suit without leavo. Having then 
given a formal notice to quit, the plff brought 
a second suit for ejectment. Held, that the suit 
was not barred. The term “ subjeot-matter’’ in 
| the rule meant the series of aots of transactions 
alleged to exist giving rise to the relief 
olaimed and the suits ware not in uspeot of 
the same aubjeot matter as in the first suit the 
series of acts was incomplete owing to want of 
notice while in the seoond suit the series of 
acts was ccmpleto beoause of the notice to quit. 
The same result followed if Ibo term '‘aubject- 
mattci" is used in the sense of the bundle of 
facts which have to be proved iu order to entitle 
the plff. to relief. The oauses of action in both 
suit3 were not tho same as in the first suit 
there was no oause of notion for want of notice 
and in the second suit the giving of notioe 
constituted a oause of action, iScoff, C.J. and 
Batchelor, J.) RAKHMA Bai v. MAHADEO. 

42 Born. 185 = 43 1 0. 732 = 
20 Bom. L.R. 39. 

-0. 23, R. 1 (3)—Bar of fresh suit— 

Subject-matter. 

In 0. 23, R. 1 (3) strict construction must be 
put on the term same " subjeot-matter.” A 
seoond suit on a cause of aotion and relief 
different from those in the first whioh was 
withdrawn without permission oannot be a 
suit on the same subjeot matter. The plff. oau 
in this suit contest. allegations of tho defenoe in 
the first suit. (Wallis, 0 J., Abdur Rahim, 
and 8rinivasa Aiytngar, JJ.) PANDILLPALLI 
8INGA REDDI V. YEDDULA SUBBA REDDI. 

89 Had. 987 = 31 M L J. 48 = 
20 ML.T. 02 «* (1916) 2 M.W.N. 1 = 

85 1.0. 183 = 1 L.W, 1. 

-0. 28, R. 1 (8)— Bar of fresh suit— 

Suit by reversioner for declaration that aliena¬ 
tion not binding—Fresh suit for possession. 

A prior suit by a reversioner for a declaration 
that an alienation by a widow was not binding 
upon him, will bar a seoond suit by him lor 
possession on the same ground, if the former 
was withdrawn without obtaining permission 
to bring fresh suit under the Rale. [Ayling and 
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C. P. CODE (Y of 1908), 0. 28, R. 1—Bar of 
Freah salt. 

Tyabji, JJ.) Sennva Reddiar v. Venkata- 
CHELLA Reddiab. 28 I.C. 91 = 9 L. W. 177 
[Bat see 38 I.G. 188 = 89 Mad. 987.] 

0. 28, R. 1 —Bar of fresh suit—Legal 
representative of dictated, defendant — 8uit 
withdrawn with liberty to bring fresh suit. 

Where the legal representatives of a deceased 
deft, are not brought on reoord, within time and 
the suit as against that defendant abates and 
the plaintiff thereupon withdraws his suit with 
permission to bring a freah suit, no fresh suit 
oan lie against the legal representative of the 
deceased deft, not on reoord. (Sudasiua Iyer 
and Spencer, JJ.) GAde SHEBHAMMA v. 
Bulosu Venkata subya Narayana. 

38 Mad. 643 = 14 M.L.J. 408 = 
22 1.0. 200 = (1914) M.W.N. 61. 

0. 23, R. 1 (3)— Bir of fresh suit— 
Different cause of action—No bar. 

0. 93, R. 1 (3) does net bar a suit on a differ- 
rentfeauso of aotion. ( Miller and Abdur Rahim, 
JJ.) SOMASUNDAliA AVALAPPA NaICKER U. 
MURUGAPPA OHETTIYAR. 36 Mad. 323 = 

12 M L I. 971 = 23 M L J. 698 = 
18 I.G. 49 = (1913) M.W.N. 86. 

0. 23, R. 1 (3) — Bar of Iresh suit— 

Effect. 

The withdrawal of suit bars only the plff. 
and his privies from bringing a fresh suit but 
not a person »ho has purchased the plff.’s 
interest at a sale in execution under an 
attachment prior to the withdrawal. iCftap- 
man and Roe, JJ.) Belli Nath Singh v. Tin 
Kauri. 1 Pat. L W. 741 = 

39 1.0. 276 = 1917 Pat. 141. 

Go plaintiff. 

■0. 28, R. 1 — Co-plsintiffs — With¬ 
drawal of unnecessary plffs.—Effect. 

Withdrawal by unnecessary plffs. from a 

suit does not necessitate the dismissal of the 

suit. ( Hopkins , 8 M. PHAGOO KURMI v. 
Dharmaraj. 2 U.P.L R. (B.R.) 108 = 

60 1.0. 892. 

———0. 23, R. 1— Co-plaintiffs—Withdrawal 
of some plaintiffs—Legality. 

Where the Court allows some plaintiffs to 
withdraw with liberty to file a fresh suit with¬ 
out the oonsent of the others, the Court acts 
without jurisdiction and a fresh suit is barred. 

( Jwala Prasad and Ross, JJ.) Mt, Ram Dei. 
v. MT. Bahu Rani. IP. 228= 1922 P. 489. 

OlBSolutlon of Partnership. 

■ ■ ■— 0. 23, R. 1— Dissolution of partnership 
and accounts—Amount due to one deft, ascer¬ 
tained and Court-fee paid thereon—Effect of 
withdrawal by plff. 

In a suit for dissolution of partnership and 
aooounls the withdrawal of the suit by the plff. 
after the share due to a deft, has been ascer¬ 
tained and Oourt*fee paid (hereon, does not 
..•prevent thatdeft.’s claim being tried. (Sankaran 
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O.P. CODE (V of 1908), 0. 98, R. l-Bx«aallon 
Proceeding*. 

Nair and Ayling, JJ.) TOMMINIDI ADAYYA 

0. Chilukuri Penkatabayundu 

(1914) M.W.N. 15B = 
28 1.0. 892 = 18 M.L.T. 248. 

Effect of Order. 

, 0. 23, R. 1— Effect of order—Granting 

leave—Fresh suit. 

WheD permission is granted to withdraw part 
of a olaim with liberty to bring a fresh suit, 
O, 2, R. 2, C.P.C., is no bar to the suit. 17 All. 
53, Poll. (Chevis, J.) Buta v. BlSHEN Dab. 

37 P.L.R. 1911 = 9 1.0. 986 = 

176 P.W.R. 1911. 

-0, 28, R. 1 —Effect of order—Grant of 

leave . 

Allowing a suit to be withdrawn giving the 
plff. liberty to bring a fresh suit, places the 
plff. in the same position he would have been 
in, had he brought no suit at all. (Ohamier, 

J.C.) Parbhu Dayal v. Mandan Singh. 

13 1.0. 323. 

™ 9 ' * — Effect of order—Presump¬ 

tion — Objection to other order. 

An order under O. 23, r. 1 (2) gives rise to a 
rebuttable presumption that the Court passing 
it was satisfied that conditions mentioned in 
either the sub-rule (a) or (6) were fulfilled. So 
while questioning the validity of snoh an 
order it must be proved that none of the condi¬ 
tions mentioned in ols. (a) or (6) were satis¬ 
fied aud the mere faot that the Court did 
not give reasons for its order will not be a suffi¬ 
cient ground for an objection to the order. 
(Miller, C.J., Mullick and Jwala Prasad, JJ.) 
Raj Kumar Mahton v. Ram Khelawan 
Singh. 3 p.l.T. 80 (F.B,) = 

1922 Pat. 17 = 64 I.G. 337 (2) = 1922 P. 44. 

Execution Proceeding*. 

-0. 28, R. 1 (8)— Execution proceedings. 

R* 1 (3) of 0. 23 has no application to 
execution proceedings. (Sadasiua Iyer and 
8penc$r, JJ.) Palaniandi Pillai « Papa- 
THI AMMAL. 18 M L T 100 = 

22 I.G, 76 = (1914) M.W.N. 189. 

• 

-0, 28, R, 1— Execution proceedings. 

O. 23, R. 1 , does not apply. (White, C J. and 
Oldfield, J.). GOVIND DOSS v. RAMDOSS 
KISHUND08S. (1912) M.W.N. 1248 = 

17 I.G. 782 = 24 M.L.J. 88. 

*0. 23, R. 1 —Execution proceedings — 
Withdrawal of—Order of rejection—Appeal. 

O. 23, R. 1, C. P. Code, does not in terms 
apply to withdrawal and abandonment or 
execution proceedings bnt there is nothing to 
prevent a deoree-holder from withdrawing his 
exeootion application. If the Court* persists in 
selling property of the judgment-debtor in spite 
of the prayer of the deoree*holder not to proceed 
with execution it acts without jurisdiction. 
(Jwala Prasad and Rots , JJ.) OHAUDHURY 
Ram Pbasad Rai v, Mahebh Kant. 

i Pdt. 289=3 Pat L.T 118-68 I.G. 122 = 

1919 P. 818. 
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O.P. CODE (Y of 4908), 0. 83, R. 1-Floality 
of order. 

Finality of Order. 

-0, 88, Rr. 1 and 8 —-Finality of order 

— Withdrawal with liberty— Res judioata. 

Ad order granting withdrawal of a suit with 
liberty to bring a fresh suit although given for 
insufficient reasons beoomes final and canDot be 
re-opened in a fresh suit on the merits, nor oan 
it operate as res judicata. ( Karamat Hussain, 
J.) Ohhajju v. Khyau Ram. 

14 I.Q. 178 = 9 k. L.J. 378. 

-0. 23, R. 1— Finality of order — Insti¬ 
tution of subsequent suit, 

If the Court allows a suit to be withdrawn 
with permission to sue afresh, the Court trying 
the subsequent suit oannot enter into the ques¬ 
tion whether the order of the former Court was 
properly made. {Chatterjee and Newbould, JJ.) 
8AMADDI SHEIKH V. FULBASB BEWA. 

69 1.0. 704= 1923 Cal. 269 (1). 

-0. 23, R. 1 —Finality of order—Sub¬ 
sequent suit, 

An order granting leave to withdraw a suit 
with leave to institute a fresh one under 0. 23, 
R. 1, in oiroumstanoes beyond the soope of the 
rule is not without jurisdiction and is not null 
and void. A fresh suit instituted upon suoh 
leave granted is competent and the subsequent 
Court tryiDg this suit oannot deoide the ques¬ 
tion whether the order of the first Court was 
properly passed or not. ( Mookerjee , A.C.J., 
Fletcher, Chatterjee, Teunon and Chaudhuri , 
JJ.) Rbidyanath Roy v. Ramchandra, 

48 Oal. 138 = 31 CL J. 482 = 
98 I.C. 806 = 24 C.W.N. 723 (F.B.). 

[Overruling 38 I.C. 670 = 44 Oal. 367.] 

-0. 28, R, 1 and 8. 11 —Finality of 

order—Irregularity in order. 

An order under O. 23, R. 1, C. P. C., whioh 
is beyond the oompetency of the Court to pass, is 
not a nullity but an order paseed in the irregu¬ 
lar exeroise of jurisdiction. 8uoh an order does 
not operate as a res judicata so as to bar subse¬ 
quent suit for the same relief. 44 Cal. 367, 
Dies. ; 13 M.I.A. 160, Diet. Even if suoh ad 
order is a nullity it cannot be treated as res 
judicata since the claim i9 undisposed of- 
( Abdur Rahim and Srinivasa Iyengar, J J.) 
THULJRAM ROW v. GOPALA IYAR. 

(1917) M.W.N. 234 = 21 M L T 229 = 
40 I.C. 611 = 82 M.L J. 434. 

-0. 23, R. i—Finality of order—Effect 

of withdrawal, 

A party has a locus penelenticc to prosecute 
his suit even after his withdrawal application, 
if not aoted upon by the Court and the suit 
dismissed. Contra :—HeoanDot withdraw his 
petition of withdrawal exoept on good grounds ; 
and oannot prosecute hie suit till the petition 
is on reoord. (Sundara Iyer and Sadasiva Iyer, 
JJ.) IIUKKAMMALV, KALLIMUTHU PlLLAY. 

18 I.Q. 8B2=(1912) M.W.M. 997. 

-0. 28, R, 1 —Finality of order—Flea 

of res judioata, 


C. P. CODE (Y of 1908), 0. 28, R. 1—Form 
of order, 

When plaintiff brings a fresh suit after with¬ 
drawal of the first with permission the defend¬ 
ant cannot plead res judicata in the subse¬ 
quent suit. (A'anhaipa Lai, A.J.C.) MAUNOOLA 
v. Kedarnath. 22 I.C. 918. 

-0. 23, R. i—Finality of order—Not 

open to objection in a subsequent suit, 

If an order is passed with juriediotion under 
O. 23, R. 1 (2), C.P.C., it is not void even though 
it is passed improperly and it is not open to an 
objeotion in a subsequent suit between the 
parties regarding the subject mailer of the 
prior suit. ( Miller , O.J., Mullick and Jwala 
Prasad, JJ.) Raj Kumar Mahton v. Ram 
KHELWaN SINGH. 3 P L.T. 80 = 

64 I.C. 887=1922 Pat. 17 = 1922 P. 44 (F.B.). 

-0. 23, R. 1 —Finality of order—No 

formal defect—Institution of fresh suit— Res 
judioata— Power of co-ordinate Courts. 

An Appellate Court whiob passes an order 
allowiug withdrawal of the suit and granting 
permission to the plft. to bring another suit on 
the same oause of action when there is no for¬ 
mal defeot aots without jurisdiction and the 
order passed by it is not only illegal, but void 
and a nullity. A fresh suit on the oause of ac¬ 
tion is barred by the rul-e f f res judicata the 
deoision of the trial Court naving beoome final 
between the parties. 20 C.W.N. 1000; (1918) 
3 P.L.J. 404, foil, It is quite competent for aDy 
Court whether exeroising higher, lower or oo- 
ordinato jurisdiction to ignore an order passed 
by an appellate Court. In determining the 
question of res judicata it is entitled to consi¬ 
der the question of the oompetenoy of the 
Court whioh passed the previous deoree or order. 
31 C L J. 272, Foil. (Coutls and Sultan 
Ahmad, JJ.) RAMA SINGH v. JANAK SINGH. 

1 P L.T. 800= 1920 Pat. 232 = 96 I.C. 697 = 

2 U P L.R.lP.) 121. 

[See Contra 68 I.C. 806 = 81 C.L.J. 482 (F.B.).J 

-0. 28. R. 1— Finality of order — 

Appellate Court— Improper grant of have. 

An Appellate Court has no jurisdiction to 
dispose of a case properly constituted otherwise 
than on the merits. It cannot allcw a with¬ 
drawal of the suit dismissed by the trial Court 
for want of evidence, on the Rround that the 
necessary ovidence has not been let in. A 
subsequent suit brought in pursuance of the 
withdrawal will be barred by the rule of res 
judicata. 12 W.R.P.C- 43; 24 Cal. 616 P.C. 
21 All. 505 P.O., Ref. (Chapman and Roe, JJ.) 
Satiyabadi Gocntia v . Bediadha Bar- 
PANDE. 46 1.0. 302 = 8 P.L J. 404. 

Form of Order, 

-- 0. 28, R, 1 —Form of [order — Limi¬ 
tation of lime. 

The Court has no power to impose the limi¬ 
tation of time for institution of the subsequent 
suit at the time of withdrawal of the first. 
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C. P. CODE (Y of 1908), 0. 28, R. 1—Form 

of order. 

( Macleod , C.J. and Beaton, J.) RAMA 
CHANDRA KOLAJI PATIL V. HANMANTA 
Laxman Kadaskar. 22 Bom. L.R 989 = 

88 1.0. 43 = 41 B. 939. 

--0. 23, R. 1 —Form of order—Permis¬ 
sion need not be express. 

The permission mentioned in 0. 23, R. 1. 
C.P.C., need not be express. It is suffioient if 
the grant of permission oan be implied from the 
order, read with the application on whiob the 
order was passed. 3 P. R. 1905 and 97 P. R. 
1916, Dis?. Th6 defts. cannot question the 
propriety of the order granting the permission 
which has beoome final, at the time of filing a 
fresh suit. (Shadi Lai and Marlineau, JJ.) 
Banwari Lad v. Kisben Devi. 

67 I.C. 1002 = 2 Lah. L.J, 242. 

-0. 23, R. 1 — Form of order —Permis¬ 
sion lor fresh suit—Must be express. 

A permission for fresh suit under O. 23, R. 1, 
must be express. 4 C.W.N. 110 ; 9 M.L.T. 
468 ; 28 I.C. 91. Di6t. tRattigan, J.) JlTA 
Singh v. Hari Singh. 37 I.C. 128 = 

97 P.R. 1910. 

-0. 23, R. 1— .Form of order — Construc¬ 
tion — Order permuting withdrawal without 
expressly granting sanction—Fresh suit. 

Where on a petition presented under O. 23, 
R. 1, C.P.C., for liberty to withdraw from the 
suit with permission to bring a fresh suit the 
Court passed the order “PIff. is permitted to 
withdraw from the suit.” Held, that the 
order must be read with the petition aud 
oonstrued »3 granting it (i. e.), as granting 
permission to file a fresh suit. 35 Cal, 990, 
Appr. (Wallis. C.J., Sadasiva Iyer and Ktimara- 
swami Sastri, JJ.) Narayana Tantri v. 
NAGAPPA. 44 I.C. 889 = 34 M.L.J. 918. 

-0. 23, R. 1 —Form of order — With¬ 
drawal of suit—Order of Court granting leave 
—Form of. 

The procedure under O. 23, R. 1, C. P. Code, 
is that the plaintiff withdraws his suit. The 
suit is not dismissed at all and the act is the 
act of the plaintiS, not of the Court. Where 
there wa9 no application aDd no withdrawal 
and the suit was dismissed, the Court remark¬ 
ing that tbo plaiutifis might sue afresh if they 
ohose. Held, that there was no grant of leave 
to withdraw the suit with liberty to sue afresh. 
(Dalai and Simpson, A.J.Ce.) FATEH BlNGH 
V. JAGANNATH BAKHSH BlNGH. 

10 OL.J. 132 = 74 I C 849 = 

1923 Oadh 242. 

-0. 23, R. 1 —Form of order. 

Where a plaintiff files a petition under O. 23, 
R. 1, praying for withdrawal of the suit with 
permission to bring a fresh suit on the same 
cause of aotion, the Court oannot refuse the 
permission and at the same time allow the oase 
to be withdrawn ; the proper order is to rejeot 
the petition and if the plaintiff does not adduoe 
evidence then to dismiss the suit. An applioa- 


0. P. CODE (Y of 1908), 0, 23, R. 1-FofmaI 
defect. 

tion to withdraw with permission to bring a 
fresh suit in no way means an application to 
withdraw if no such permission is granted. 
(Adami, J.) 8UGGI LAD v. WALLIULLAH. 

:56 I.C. 788 = 1 P. L.T. 899. 

—--0. 28, R. 1— Form of order—Appli¬ 

cation for withdrawal of suit with leave to 
bring a fresh suit—Procedure. 

If a plaintiS applies for a withdrawal of suit 
with permission to bring a fre9h suit, the Court 
cannot divide the application into two parts 
allowing the suit to be withdrawn and refusing 
the permi3oion to bring a fresh suit, but it oan 
dismiss the application and hoar the suit or 
dismiss it if the plaintiS does not desire to 
proceed. [Couits, J.) BHAMANaNDAN v. 
MULCHAND. 1 Pat. L.T. 291 = 86 1.0 288 = 

1921 Pat. 208. 

Formal Defect. 

-0. 23, R. 1—Formal defect—Allegation 

—Proof—Leave to withdraw — Revision. 

A Court ought not to grant leave to withdraw 
a suit with liberty to sue afresh on a mere 
allegation that there is a formal defect, without 
satisfying itself that it does exist as a matter 
of faot. An order granting leave to withdraw 
without sufficient or proper oau3e oan bo inter¬ 
fered with in revision. (Richardson. J.) 8RI- 
MATI KlRANMOY DASI V. RAMA NATH PAL. 

64 I.C. 356. 

-O. 23, R. 1 —Formal defect—Meaninq 

of. 

Objections to jurisdiction and Court-fees are 
only formal defeots. (Oldfield and Sadasiva 
Aiyar, JJ.) KANNU8AMI PlLL.AI v. JAGA- 
THAMBAL. 41 Mad. 701 = 

(1918) M.W.N. 497 = 24 M.L.T. 46 = 

8 L.W. 145=46 I.C. 265 = 38 M L J. 27. 

[On appeal from (1918) M.W.N. 106 = 

48 1.0. 983 = 7 L.W. 131. 

-0. 23, R. 1 (2 )—Formal defect —Suffi¬ 
cient ground. 

In a suit for possession of oertain items of 
properties, one of the. items (a house) was 
valued at Rs. 200 but on enquiry it was found 
to be worth more than Rs. 6,000, Plffs. applied 
for leaveto withdraw their olaim with respect to 
that item with liberty to file afresh suit. Held, 
that the applioation must fail as the defect was 
not of a formal nature and there was no 
suffioient ground within O. 23, R. 1, Gl. (2), 
(1914) M.W.N. 832, Foil. iAbdur Rahim, J.) 
Jagathambal v. Kannuswami Pildai. 

(1918) M.W.N. 106 = 43 I.C. 983 = 

• 7 L.W. 181. 

--0. 28. R. 1— Formal defect — Nature 

of, to be'specified. 

A plff, who has misunderstood his oase is not 
entitled on that ground to be allowed to harass 
the opposite party again. He mast specify the 
formal defect or the ground on whioh his appli - 
cation for withdrawal for leave to sue is based. 
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C. P. COD! (¥ of 1908), 0. 38. R 1—Formal 
defect. 

and the Court most show by its order the laot 
'Which make the provisions as to withdrawal 
applicable. A mere general statement that 
there are formal defeots is not sufficient. 
{Stanton, A.J O.) PUNDALIX u. Chandra- 
BHAN. *8 10. 316. 

- 0. 23. R. 1 (2) (a) (b)— Formal defect 

— Other sufficient grounds— Ejusdem generis. 

Leave to withdrawn 9uit with liberty to 
bring a fresh suit can only be given when the 
suit must fail by reason of seme formal defeot, 
or if there are other sufficient grounds for 
allowing the plfi. to institute a fresh suit. The 
'“sufficient grounds” contemplated in 0. 23, 
R. 1 (2) of the 0. P. Code (1908) should be 
grounds analogous to the grounds given in the 
first olause. It is not sufficient for the Court 
merely to record a vague opinion that there is 
a defeot which may materially affeot the 
decision. The Court is required to make a 
serious enquiry as to whether the suit muct fail 
ox not. (Roe and Jwala Prasad, JJ.) 
Mahendra Ram v. singi Lab. 

48 I.C. 197 = 3 P.L J. 681. 

Grounds for. 

--0. 23. R. 1—Grounds for—Failure to 

include cause of action. 

The omission to inolude inconsistent oauses 
of aotion in the plaint i6 no sufficient ground 
for giving permission to bring a fresh suit. 7 
M.L J. 588. Ref. (Rafique, 3.) MANBHARI 
V. SUMER CHAND. 23 I.C. 178 = 

A L J. 411. 

-0.23, R. 1— Grounds for—Oap in 

evidence. 

O. 23, R. 1 should not be invoked to help a 
plaintiff to make up a gap in the evidenoe during 
the pendenoy of his appeal. The absenoe or 
inoompleteness in evidenoe is not a Buffioient 
ground for granting permission. (Rafique, J.) 
KHUBCHAND V. AJODHIA PRASAD. 

* 21 I.C. 76 = 11 A.L J. 733. 

- 0. 23, R. 1 —Groundsfor — Non-service 

vn heirs of deceased defendant. 

The faot thatnolioes on the heirs of a deceas¬ 
ed defendant oould not be served is no ground 
for allowing plaintiff to withdraw a suit with 
liberty to file a fresh suit. (Shah, A.C J. and 
Crump, J.) LAK6HMIBAI JAGANNATH JOSHI 
V. YKSHWANT VITHAL BAGKAR. 

21 Bom. L.R. 909 = 73 I.C. 283 = 
47 B. 92 = 1922 Bom. 449 (1). 

- 0. 28, R. 1 —Grounds for—Non-pro¬ 
duction of document in time—Leave to with¬ 
draw with liberty. 

Failure to produce doouments in time is not 
a sufficient ground for allowing the plaintiff to 
withdraw his suit with liberty to sue again. 
The order granting leave was set aside in revi¬ 
sion. ( 8cott, 0.3. and Beaman, J.) Bai Kashi- 
BAI V. BHIDAPPA ANAPA PUJABI. 

87 Bora. 682 = 21 1.0. 23 = 
19 Bom. L R. 838. 


0. P. CODE (¥ of 1908), 0. 38, R. 1—Grounds 

for. 

-0. 38, R. 1 —Grounds for withdrawal 

—Sufficient cause—Additional evidence. 

There is no proper reason to allow a party to 
withdraw his appeal and suit so as to allow him 
an opportunity to bciDg a fresh suit on the 
eame cause of aotion, ou the ground that he 
desired to adduoe additional evidenoe. ( Teunon 
and Newbould , J J.) BENODE BEHARI PATI v. 
CHOUDHURI & 00. 80 1.0. 433. 

—-0. 28, R. 1 —Grounds for—Reliefs not 

properly asked for. 

PIS. being entitled to oue of the three reliefs 
sued for one, which, however, was substantially 
fruitless, the High Court refused to permit 
withdrawal as plff. deliberately took the course. 
(Fletcher and Newbould , JJ.) AGHORE Nath 
Shah v. Natabar Bairagi. 41 I.C. 406. 

-0. 23, R. 1—Grounds for—Additional 

evidence. 

A trial Court dismissed the suit. On appeal, 
the Appellate Court oomiDg to the oonolusion 
that tbe plffs. had not produced important evi¬ 
dence recorded an order dismissing the appeal 
and then granted leave to the plffs. to withdraw 
the suit with liberty to bring a fresh suit an 
the same oauae of aotion. Held, that tbe order 
of the Appellate Court was aelf-oentradiotory 
inasmuch the suit could not be allowed to be 
withdrawn after the dismissal of the appeal 
whioh would operate as res judicata between 
the parties iD respect of all questions in contro¬ 
versy in the suit and the reaeon assigned did 
not justify an order under O. 28, R. 1, C.P.C., 
Cl. (b) must be read with Cl. (a) so that permis¬ 
sion oannot be granted exoept on grounds 
whioh are of the same nature as those 
mentioned in 01. (a). An order under O. 22, 
R. 1, cannot properly be made on the ground 
that plfi. has failed to produce evidenoe in sup¬ 
port oi his claim. ( Mookerjee and Cuming, JJ.) 
Hriday Nath Parai v. akshay Lal. 

23 O.L.J. 464 = 39 I.C. 988. 

- 0. 23, R. 1 —Grounds for — Defect of 

evidence . 

An Appellate Court permitting a plff.-applt. 
to withdraw his suit (whioh was dismiased by 
the Court of First Instance), with liberty to 
bring a fresh suit, on the ground that he had 
not been able to addnoe all the evidence whioh 
he would have liked to adduoe, aots without 
jurisdiction. (Sanderson, C.J. and Newbould , J. 
Kali prasanna 8il v. Panohanan Nandi, 
44 Oal. 867=83 1.0. 670=28 O.L.J, 489 = 

20 0.W.N. 1000. 

[Overruled on the question ai to effeot of 
the order, 58 1.0. 806 = 31 O.L.J, 452 ] 

-0. 23, R. 1— Grounds for—Grant of 

leave—Scope of the rule. 

The only power under whioh a Court can 
permit withdrawal of a suit with liberty to in¬ 
stitute a fresh suit is that given by 0. 23, R. 1 , 
of the Code and oan only be exercised when 
the provisions of that rale are satisfied. The 
object of the rule is not to enable a plff, to 
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C. P. CODE (Y ot 1908), t), 23, R. 1—Qrouadi 

for. 

commenoe trial afresh in order to avoid the 
result of his previous misconduct of the case 
as originally framed. ( Brett and Carnduff, JJ.) 
HIBA Lal Mitba t>. Uday Ohandba Dey. 

16 0 L J. 193 = 14 I.O. 33 = 16 OWN. 1037. 

—- 0.23.R. 1 —Grounds lor—Withdrawal 

of sutf —Bar of O. 9, 2?. 2, C. P, Code. 

Where a suit is brought for the interest due 
on a mortgage, it is not a sufficient cause for 
granting leave to withdraw the suit with 
liberty to sue afresh that a subsequent suit for 
the prinoipal would be barred by O. 2. R. 2, 
C. P. Code, ( Scott Smith, J.) PARDUMAN 
OHAND v, GANGA RAM. 66 1.0.288. 

-■—O. 23, R. 1—Grounds for— Ejusdem 

generis, 

' Sufficient grounds’ in O. 23, R. 1 (2) (b) 
are ejusdem generis with the defect referred to 
in R. 1 (2> (a). An order under O. 23, R. 1 
giving permission to withdraw, is open to revi¬ 
sion. 27 M.L.J. 480 ; 25 G.L.J. 454, Rel. on. 
(Sooff Smith, J.) MUNNA LAD v. CHHABIL 
Das. 16 1.0. 181 = 117 P.W.R. 1918. 

--O. 28, R. 1— Grounds for —With¬ 
drawal — Discretion. 

Where the eubjeot-matter of a suit is under¬ 
valued and the right valuation will ezoeed the 
peouniary jurisdiction of the Court, the Court 
ezeroises a wrong disoretion in sanctioning a 
withdrawal. (27 M.L.J. 480. Foil.) 'Other 
sufficient grounds’ in O. 23, R. L do not bear 
the ejusdem generis interpretation. (Oldfield 
and Sadasiva Iyer , JJ.) KANNUSAWMI 
PlLDAI V- JAGATHAMBAL. 41 Mad. 701 = 
(1918) M.W.N. 497 = 24 M.L.T. 46 = 
35 M.L.J. 27= 46 I C. 268 = 

8 L W, 143. 

- O. 23, R. 1— Grounds for—Non¬ 
joinder of parlies—Powers of Appellate Court. 

An Appellate Court oannot permit a plaintiff 
on appeal to withdraw his suit after deoree has 
been passed against him by the trial Court 
without assigning any reasons. Mere non¬ 
joinder of parties is not a ground. Under the 
Code no suit can bo dismissed for non-jcinder 
of parties and the proper oourse is for the 
Appellate Court to add the necessary parties and 
dispose of the appeal in some lawful manner 
inoluding remand, if neoesssary. 11 Mad. 322, 
Ref. Quaere Whether an appellate Court 
as suoh can permit the withdrawal of a suit. 
27 M.L.J. 244, Doubted. (Sadastra Iyer, J.) 
VEEBA REDDY V. AKKA REDDY. 28 I.C. 487. 

- 0. 23, R. 1, Cl. 2 —Grounds for—Dis¬ 
cretion. 

Disoretion vested in a Court is not judicially 
ezecoised if it allows a plaintiff to withdraw a 
suit in spite of deft.’s opposition, to oondone 
plaintiff’s defects in oonduoting the suit due to 
his own default and for which no ezonse was 
attempted. The words “ sufficient grounds ” 
in O. 23, B. 1 (2) ( b ) are ejusdem generis with 
the defect referred to in R, 1, 01, 2 (a) of 


0 P. CODE (Y of 1908), 0. 23. R. 1-Otoande 
for, 

the said order. 9 M.L.T. 204, Foil. Oldfield 
and 8eshagiri Iyer, JJ.) AlYA GOUNDAN 

V. Jayan Mandadathipathi Gopanna 
Maobadiab. 1 L.W. 726 = 16 M.L T. 283= 
27 M.L.J, 480 = 26 1.0. 87= (1914) M W.N. 832. 

[But see 46 I.C. 285 = 41 Mad 701.] 

- 0. 23, R. 1— Grounds for—Defect 

curable by amendment. 

An application for leave to withdraw a suit 
with liberty to bring a fresh suit should not be 
granted if the defeot is suoh that it oan be 
oured by amendment of the plaint. (Lindsay, 
J. C.) Rameshwab baksh Singh v. Rasud 
beg. 48 1.0.608 = 210 0.66. 

■■0. 23, R. i—Grounds for—Evidence- 
Wrong pedigree filed—Not a sufficient ground. 

If a pedigree died with the plaint was proved 
to be wrong aooording to the statement of the 
plff. it is not a sufficient ground to allow 
withdrawal of the suit with permission to bring 
a fresh one. (Stuart, A.J.C.) GUBAB DEI v. 
PatanDin. 30 I.C. 381 = 2 0 L J. 461. 

■0. 28, R. 1— Grounds for—Addi¬ 
tional evidence. 

Oaoe a party has been allowed to produos bis 
evidecoe and has had a trial ; he oannot be 
allowed to withdraw from the oase and have a 
fresh trial merely on the ahanoe of his being 
able to produce additional evidence in support 
of his oase. (Lindsay, A.J.C.) Mt. SUKHDAI 
v. Bbagwan Prasad. 20 I.C. 842. 

-0. 23, R. 1 —Grounds for — Improper 

grant of leave—Remedy of aggrieved party — 
Appeal—Revision — Suit. 

The oiroumstanoes oontemplated by O. 23, 
R.I of the Code are confined to those mentioned 
in 01s. (a) and (6) of R. 1, sub-r. (2) of the 
Ocder, and do not include a oase where the 
Court making the order is not satisfied that the 
oiroumstanoes mentioned in els. (a) or (£) 
exist. If the Court is not satisfied that the 
oiroumstanoes oontemplated in the rule exist 
then it has no jurisdiction to make the order as 
the jurisdiction is only oonferred where the 
court is so satisfied, If this condition is not 
fulfilled it is dear that the jurisdiction does not 
arise. In all oases where an order under the 
rule is made it must be presumed in the absence 
of proof to the oontrary that the Court was 
satisfied that the oonditions in one or other of 
the ols. (a) ond (6) existed. Where the court 
had jurisdiction to make the order, it is not 
open to the Court in a subsequent suit to ques¬ 
tion the propriety of his decision, or to consider 
whether in faot there existed a formal defeot or 
other sufficient ground for the order. Where 
jurisdiction is oonferred to determine a particu¬ 
lar question and the Court having jurisdiction 
determines it, the decision is binding upon the 
parties, whether right or wrong, until it is set 
aside by some process known to the law in that 
suit. This may be done either by review of 
judgment oc by appeal or revision where snob 



609 


CIVIL DIGEST, 1911—1923. 


610 


0. P CODE (V of 1908). 0. 23. R. 1-Grounds 
for. 

pcoaedure is permitted by law in tbe particular 
case. It oannot be done in a collateral proceed¬ 
ing. To hol.d otherwise would be to destroy 
the fiaality of all legal proceeding? and to render 
a determination of rights'b* a Court of law im¬ 
possible. 94 O.W.N. 799 (P.B.i foil; 3 P.L.J. 
404; (1920) Pat. 232 overruled. (Diwscn Miller, 
OJ. Mulli-k and Jwila Prasad, JJ.) Raj- 
KUMAB MABTON V RAM KHRLAW'N SINGH. 

1 P. 190 = 3 P L T. 80 = 
64 1.0. 337 = 1922 Pat 17 = 
1922 P. 44 (F B.). 

% 

-O. 23, R. 1,3 113 —Grounds for — 

Inability to prod u e witness, if reason for with¬ 
drawal— B: visi'.n. 

Inability to produce important evidence is 
not a sufficient ground, under O. 93, R 1, 8ub- 
R. (2), Cl. (6) of the Code, to allow a plaintiff 
to withdraw bis suit with liberty to bring a 
fresh one and a Court which does so. acts 
illegally and with material irregularity, in tbe 
ereroise of its jurisdiction and tbe order is 
iiable to be set aside in revision. (Das and 
RoS), JJ ) UCHANT AHIR V. B*8'W‘N AHIR. 
2 P L T 634 = 61 1. 0. 639 = 6 P.L.J 112. 

Late Stage. 

-O. 23. R. t —Late stage—Leave to 

withdraw—N >t i o be granted—Second appeal. 

A plff. will not be g iven leave to withdraw a 
suit With liberty to sue afresh at a late stage 
of tbe css? in second appeal. (MiVra. A.J 0.) 
Baliram y. Ganpat. 47 1.0. 906. 

Leave to withdraw. 

-O. 23, R. 1 — Leave to withdraw suit 

with liberty— Grant of. Privy Council on 
appeal. 

The Privy Counoil on appeal allowed tbe suit 
with reference to a portion of the subjeot- 
mattec to be withdrawn with liberty to sue 
again. (Afr. Ameer Ali ) Ravaneshwar 
Prasad oingh v baijnath Ram Goenka. 

42 Oal. 897 = 2 L.W. 3aa = 
19 0 W N. 481 = 17 M L.T. 321 = 
21 C L J. 412= Id &.L.J. 601 = 
28 M.L.J. 683=17 Bom. L R. 442 = 
llBl&j M.W.N. 0b9 = 28 1.0. 699 = 

42 l.A, 79 (P.G.). 

- 0. 23, R. 1 —Leave to withdraw — 

Power of Revenue Court to grant. 

Quaere— If a Revenue Court cau grant permis¬ 
sion to withdraw it suit or application wuh 
liberty to file a fresh suitor application in a civil 
oourt. (Walmsley and B. B. Ghose. JJ.) Sabi 
Kanta achahja v. Salim sheikh. 

60 Cal. 626-27 O.W.N. 987 = 74 I C. 1001 = 

192d Oal. 624. 

-O. 28. R. 1 —Leave to withdraw part 

of the claim—Power of Court to grant leave. 

On an application by plaintiff to withdraw a 
part of his olaim with liberty to bring a fresh 
suit on the ground ol misjoinder ol oauses ol 

Vol. II—39 


0. P. CODE (V of 1908), 0 23, R. 1-Leave 
to withdraw. 

aotion and parties, the Court, found there was 
no misjoinder as alleged in tbe petition but 
still granted the leave without Riming any 
grounds for allowing the eamo. Held, that tho 
piff. ought not to have been allowed leave to 
withdraw a p«rt of tbo clam. ( N . R Chal¬ 
ter jea and Panton, JJ 1 GO PAL Chandra 
Bandopadhya v. Bendje Behaky Roy 
Mandal. 61 I.C. 82. 

-O 23, R 1—1/ ave to withdraw — 

Decree based upon concurrent fimtt gs of fa<.t — 
S.cond Appeal. 

Where the dscree is bared upon a concurrent 
finding ol fa?t, the Court cannot grant leave to 
withdraw, as the question whetbtr such leave 
should be given in Second Appeal depends upoD 
whether the Court is eal it fid that the decree 
against tbe piff. should ba t-et aside. (Sander¬ 
son, C J. and Rh hint son, J.» Ram Kumab 
BaNIKYA y. 8AFIUNISSA BlBI, 63 1 C. 189. 

-O 23, R. 1 —Leave to withdraw — 

Additional relitf—Bengal T*notiey Ac, S. 52 
— Suit /or enhanctmtt.t of rtm— Withdrawal. 

If ia a suit for enhancement of rent the piff. 
also olaim? additional rent on tbo b^sisol eroes9 
area, but gives no necessary evidence under 
8- 69, he should be allowed to withdraw with 
liberty to bring a fresh suit. (N. R Chatter ji 
and Panion, JJ.) 1NDU BHU8/-N 8*RK4R v. 
JATU MaLIK. - 62 1 0. 69J. 

-0. 23, R. 1—Leave to wi.hdraw suit 

—Not a decree and not appealable. 

an order granting permission to tbe plfi. to 
withdraw a suit or to abandon a part of bis 
olaim is not a decree and is Dot therefore 
appealable. 18 0. 829 ; 27 C. 362 ; Ift A. 169 ; 
17 A. 97, Rel. ( Abdul Raoot and Miruntau, 
JJ.) Bant Ram v. Mt. Sahib Kaur. 

63 I.C. 7i9= 1922 Lah. 267. 

-0. 23, R. 1—Leave to withdraw — Ap¬ 
plication to withdrow *u\t cm t is if be with- 
dawn (191-2) M. W. N. 997 Ref. \0 dftild, J.) 
LAKSHMANA FILLAI V. APPALWAR a LWAB 
AYYANGAR. 3IMLT. 461 iHC.Ib 

17 L.W 632 = 71 1 C 288 = 
44 M.L.J. 77 = 1923 M. 246. 

-0. 23, R. 1— Leave to withdraw— 

Amendment. 

Where a suit for possession is based on a 
oomp'omise filed in a previous suit in Court, 
though the suit is based on title, tbe plaintiff 
oould be allowed to amend tie plaint by ask¬ 
ing for ppeoifio performance of ibe hgr«ement 
filed in tbe previous suit. (Bikewell and Na¬ 
pier. JJ ) PALAVAL*SA APPaLaRWaMI v. 
DANTALWBI NARAYaNA. 84 1 C 446- 

(1916) 1 M.W.N. 276. 

- 0. 23, R. 1 an<J S. HQ—Leave to 

withdraw-Reasons not covered by sub-rule (2)— 
Revisions- High Court. 

Where no formal defeot necessitating failure 
ol the suit is shown to exist, there must still 


* 
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C. P. CODE (Y of 1908), 0. 23. R. 1—Minor. 

be a defeot which has the effeot of shutting out 
a fair trial on the merits and arising out some 
error made in good faith by the plaintiff which 
can only be effectively set right by a trial de 
novo. The High Court has power to interfere 
in a case where withdrawal of a suit has been 
improperly allowed. 33 Cal. 487, Foil. Drake 
Brockman. J.C.) Doma v. Daya Ram. 

48 1.0. 1003. 

Minor. 

-- 0. 23. R. 1—Minor—Leave to with¬ 
draw —Duty of Court. 

Courts should be very jealoas of the in¬ 
terests of the minors and should not allow a 
suit instituted on a minor’s behalf to be with¬ 
drawn without being satisfied that it is for his 
benefit. Where a next friend of a minor with¬ 
draws a suit or abandons a portion of the 
claim without the leave of the Court the minor 
is not prevented from bringing a fresh suit for 
the same relief. (Scott-Smith and Marti- 
neau, JJ.) Rajada u. Ghubba. 

59 P.R. 1919 = 47 I.C, 508 = 
164 P.W.R. 1918. 

Mortgage 8uit. 

-O. 23, R. 1— Mortgage suit—Suit for 

redemption. 

When a plaintiff finds that a subsequent 
mortgage is invalid and falls baok on his ori¬ 
ginal mortgage the suit on whioh was with¬ 
drawn, he is barred from bringing fresh suit. 

( Sadas'wa Aiyar and Nipier, JJ.) PAYKAT 
Manakkal V THEYYANKARAN. 

32 I.C. 624= (19181 1 M W N. 171. 

Order as to Costs. 

- 0. 23, R. 1—Order as to costs—Leave 

to withdraw suit on payment of costs—Omission 
to pay costs within time fixed—Effect of. 

Where leave to withdraw a suit with liberty 
to bring a fresh suit is given on payment of 
defendant's costs within a fixed time, the non¬ 
payment of the oosts within the time does not 
operate as a dismissal of the suit or as a bar 
to the institution of the fresh suit, unless the 
order granting leave had itself provided that on 
Buoh non-payment the suit should stand dis¬ 
missed. Otherwise, if a fresh suit is brought 
without payment of costs the proper procedure 
is to etay the hearing until the oosts are paid. 
19 G.L J. 529 foil ; 14 C.L.J. 105 ; 31 C. 
965 ; 2 C.L.J. 490, Ref. ( Mookerjee , A.C.J. 
and Fletcher, J.) DEB Kumab ROY OHOU- 

dhury v. Deb Nath Babna bipra. 

64 1.0. 738. 

- 0. 23, R. 1 —Order as to costs—Condi¬ 
tion. 

Permission granted in eaoh oase must be con¬ 
strued in accordance with the wording of the 
order giviDg leave to withdraw from the snit. 
When permission was given to institute a freeh 
suit it was ordered that plfi. should pay deft.’s 
costs, as a condition precedent to the institu- 


C. P CODE (Y of 1908), 0. 23, R. 1-Order 
aa to coats. 

tion of the fresh suit. Held, the order should 
be strictly complied with and that plff. should 
not be allowed to pay after institution of the 
seoond suit. iFletcher and Richardson , JJ.) 
8UBALCHANDRA v. MOSABAFALI. 

38 I.C. 476. 

- 0. 23, R. 1 —Order as to costs —Suit 

loithdratvn with liberty on payment of costs— 
No time fixed tor payment—Procedure. 

When leave was granted to withdraw a suit 
on payment of oosts, but no time was fixed 
for payment, the plff. oould institute a fresh 
suit and make payment subsequently. A Court 
when giving leave to withdraw a suit with 
liberty to briDg a fresh 9uit on paying deft.’s 
costs should fix a time for suoh payment and 
direot that in default the original suit will 
stand dismissed with oosts. (Jenkins, C J. and 
Woodroffe, J.) SaDHU CHARAN TEWARI v. 
Baikunta Nath Madak. 23 I.Q. 2i0 = 

19 C.L.J 529, 

-— -0. 28, R. 1—Order as to costs— 

Failure to pay. 

The failure to striotly carry out statutory 
directions or judioial orders does net necessarily 
oblige a Court to dismiss suits as improperly 
instituted. A plaintiff withdrew his suit with 
leave to lodge a fresh one. The leave was 
conditionally granted, 6hat before institution 
defendant’s oosts must be paid. The plaintiff 
brought a suit without payiDg the costs and 
defendants objected that as the oosts were not 
paid, the suit should be dismissed. The Court 
ordered payment within a day and it was 
accordingly made. Reid, the suit was com¬ 
petent, but the date of institution is that of 
deposit aDd not of the presentation of plaint. 
(Mookerjee and Camduff , JJ.) Sajjad Hosbain 
v. RamlaEi 8HAHD. 19 I.C. 189. 

-0. 23, R. 1 (2) —Order as to costs — 

Fresh suit by others. 

Members of a joint Hindu family oan sue 
without payment of oosts on condition of pay¬ 
ment of whioh one of them withdrew the 
previous suit filed by him alone. The new plffs. 
may ask that the first plff. be made a deft. It 
was also held that the suit might be regarded 
as instituted on the day on whioh the costs 
were paid one month later. (Mookerjee and 
Teunon, JJ.) Gopi Lal v. Naggu Lab. 

14 C L.J. 108 = 10 I.C. 6 = 

18C.W.N. 998. 

-0. 23, R. 1— Order as to costs—Non¬ 
payment of—Effect of. 

If permission is granted to withdraw a suit 
on payment of costs, the payment of costs is 
not a condition precedent to the institution of 
the suit and non-payment will not deter the 
plff. from filing a fresh suit. (Ayling and Sesha- 
giri lyar, JJ.) (DASABATHY NAIDU v. Pa BAB A 
Kumaramub. 7 L W. 557 = (1918) M.W.N. 

427 = 4B I.C. 969 = 24 M L T. 311- 

-0. 28, R. 1 (3) —Order as to costs — In¬ 
stitution of fresh suit without payment of cost* 
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C. P. CODE (Y of 1908), 0. 28. R. I-Partitlon 
■alt. 

Where a plfi. is allowed to withdraw a suit 
with permission to bring a fresh suit, on pay¬ 
ment of the defendant's ooets in the first suit, 
and no limit of time is provided within which 
9uch costs are to be paid, the seoond suit ie 
maintainable even though the ooste of the first 
suit are not paid until after the institution of 
the seoond suit. Semble :—The seoond suit 
would be maintainable even though the period 
of limitation expired before the institution of 
the seoond suit inasmuoh as the first suit would 
be pending until the oosts have been paid. In 
suoh cases the Court should limit the time 
within whioh the oosts should be paid and 
should direct that on failure to pay the oosts 
within that time the original suit shall stand 
dismissed. 31 Cal. 965. Foil. [Chamier, C.J. 
and Sharfuddin, J.) KULDIP Singh v. Kuldip 
CHOUDHUBI. 3 P.L.J. 08 = 44 I.O. 79 = 

4 P.L.W, 134. 

Partition Salt. 

- 0 23, R. 1 — Partition suit—Leave to 

'Mi thdraw—Partition Act, Ss. 2 and 3. 

Where in a partition suit the Court ba9 made 
an order under 8. 2 of the Partition Aot and 
the deft, olaimed to buy the plaintiff's share 
under B. 3 of the Aot, the Court will not be 
exeroising a sound judioial dieoretion in allow¬ 
ing the plfi. to withdraw the suit with liberty 
to sue afresh. (Piggott and Walsh, JJ.JUMBAO 
Bingh v. Umrao Singh. 47 I.C. 908=* 

16 A L J. 884. 

- 0. 28, R. 1 —Partition suit— Prelimi- 

fiary decree — Withdrawal. 

A party oannot be allowed in a partition suit 
to withdraw the suit after the passing of a pre* 
liminary decree. O 23, R. 1, O.P.C., doeB not 
apply to suoh a oase. 31 Bom. 271, Dist. 

(Sankaran Nair and Sadasiva Aiyar, JJ.) 
Unni Moyan v Kattiyamma. 

(1912; M.W.N. 494** 14 1.0. 289 = 

11 M.L.T. 390. 

Pleader’s Authority, 

0- 23, R. 1 — Pleader's authority — 

All necessary acts ”—Meaning of. 

Where a vakalatnamab gave a pleader power 
to do 1 all neoessary aots ’ in oonneotion with 
the suit, Held . that the words ‘ all necessary 
aots,’ included an authority to withdraw suit 
also. (Coxe and Imam. JJ.) KILA8H Chandra 
Kab v. Haradhan Chatterjee. 

14 I.O 190 = 16 C.W N. 932. 

Probate Proceedings, 

. 0.23, R. 1 —Probate ■proceedings. 

O. 23, R. l, C. P. C., is not applicable to 
probate proceedings. 20 C.W.N. 986 and 21 
Bom. 335, Rel. ; 38 Bom. 309, Diet. Even if 
O. 23. R. 3, C.P.C., were considered applicable 
the neoessary permission to bring a suit was 
given as in the statement made by them, they 
said that they intended to file a regular suit, 
and asked for permission to withdraw from 


€. P. CODE (Y of 1908), 0. 23, R 1-Revislon. 

their application and plaintiff was allowed to 
withdraw. 34 M.L.J. 515 and 35 Cal. 990 (995), 
Foil. (Shadi Lai and Martineau , JJ.) Ban- 
wari Lal v. Kishen Devi. 

67 I.O. 1002 = 2 Lah. L J. 242. 

0. 23, R. 1—Probate proceedings. 

O. 23, R. 1, does not apply to an application 
for probate. If an exeoutor improperly with¬ 
draws tbe applicant is not precluded from 
again, in discharging his duty, obtaining the 
findings of the Court on the genuineness of 
the will. (Chapman and Atkinson, JJ.) Juge- 
shwar Nath 8ahai v. Jagdhaki Pr\s*d 

2 P L.J. 833 = 8 P.L.W 230 = 
40 I.C 348 = 1917 Pat. 192. 

Public Trust. 

-O. 23. R. 1, S. 92 and 0. 1, R. 10— 

Public trust— Scheme suit—Withdrawal of— 
Court has power to transfer parties and decide 
the suit on its merits. 

Where in a soheme suit under 8. 92 of the 
Code, the plfi. applies to withdraw the 9 uit and 
it appears that his objeot is to prevent the 
Court from deciding the suit on merits, the 
Court oan under powers given to it under O 1 , 
R. 10 transpose some of the defendants as plfls' 
and prooeed with the suit notwithstanding 
the withdrawal of the plfi. tSadasiva Iyer 
and Odgets, JJ.) MAHOMED SlRAJUDDIN v 
Ghulam Jailani. 39 1.0. 238 = 12 L.W. 28. 

Reliefs. 

-0. 23, R. 1 — Reliefs not properly asked 

for—Grounds for. 

Plfi, being entitled to one of the three reliefs, 
sued for one which, however, was substantially 
fruitless, the High Court refused to permit 
withdrawal as plfi. deliberately took the oourse. 
(Fletcher and Newbould, JJ.) AGHORE Nath 
Bhah V. Natabar BAIRAGI. 41 I.C. 406. 

Revision. 

0- 23, R. 1—Revision— Order passed 
without recording grounds. 

An order granting leave to withdraw without 
considering or recording aoy grounds for allow¬ 
ing withdrawal is a wrong exercise of jurisdic¬ 
tion and a revision would lie. (Banerji, J.) 
RAHMAT ULLA V. DHARAM 8INGH. 

20 A.L.J. 90 = L.R. 3 A. 93 = 
64 I.C. 948=1922 All. 188. 

--0. 23, R. 1 —Revision—Application to 

withdraw — Dismissal. 

Plff.'s application to withdraw with liberty to 
bring fresh suit was disallowed and the suit 
dismissed. The application was allowed on 
appeal on the ground that there was a formal 
defeot in the frame of suit. Held, there was 
proper exeroise of jurisdiction by the Lower 
Court and no revision lay. (Piqqotl and 

Walsh, JJ.) Ratan Lal v. Muhammad 
Hamidullah Khan. 19 A.L J. 47 = 

L.R. 2 A. 8 = 60 I.C. 899 = 2 U.P.L.R. (All ) 403. 

0. 23, R. 1 and B. 118— Revision- 
Improper grant of leave . 
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Q. P. CODE (Y of 1908), 0. 23, R. 1—Revision. 

A Court, ought to be very slow to give liberty 
to brine a fresh suit after a case has beeo 
heard out on the merits and an Appellate Court 
ought seldom or never to do so exoept when the 
application was made to the first Court and the 
Appellate Court thinks that it should have been 
granted. An order for costs in delt.’s favour does 
not compensate the latter (or being sued a seoood 
time. It is for the trial C-'urt to say if there 
are other suffiiient grounds, within the mean¬ 
ing of O. 23, R. 1 of C.P.C. The H'gh Oourt 
eaonot mterfere under 8. 115, C.P.C., woere the 
lower Court has jurisdiction to allow a with¬ 
drawal but m»k j 6 a mistake of law. ( Rich¬ 
ards , C J. and Bamrjee, J ) JBUAJKU Lal v. 
BlSHESHAR Das. 

40 All. 612 = 46 I C. 71 = 16 A.L.J. 493. 

-0.23 R. 1 (2) and S. 113 — Revision— 

Giounds for withdrawal of suit— Formal defe t. 

Wbon there is nothing to show that the 
Judge has exercised aoy judioial mind or con¬ 
sidered whether there was any ground on whioh 
he could grant permission to withdraw under 
O. 23, R. 1, the Court aoted illegally or with 
material irregularity and the High Court would 
interfere in revi9ioo. II C.L J. 45 ; 11 C.L J. 
512, Ref. [Knox, J.) RAMAKRISBNA V. RAM 
KIBPA. 14 1C. 9f = 9 A.L J. 868. 

-0. 23, R- 1— Revision—Leave to with¬ 
draw suit with liberty—Costs to follow the 
event—O^der negativing costs of succ ss/ul 
■party—Interference on appeal. 

When leave to withdraw the suit with liberty 
is granted, ooats must follow the event. 
Where in the matter of costs there is an 
omission to oonsider the necessary circum¬ 
stances there is not a sound exercise of dis¬ 
cretion and the High Court is entitled to 
interfere in revision. (Macleod, J.) KHIM 
CHAND NARATTAMDA8 BBAVSAR V. 80BBA- 
CHAND BBOG1LAL. 29 Bora L R. 242 = 

47 B. 699=72 I C. 824 = 
1923 Bom. 20S. 

-0* 23, R. 1 and 8. 113 — Revision — 

JVi'hdrawal of suit in Appellate Court. 

The fact that through the mistake of the 
writer who drew the plaint some important 
items were left out is no ground for permitting 
withdrawal with liborty to briDg first suit. Tbe 
High Court aoling under 8. Ii5, C.P.C., 
remanded the case to the Appellate Court for 
re-beariDg from the point at which it stood 
when the order allowing the withdrawal of the 
suit was made by it. 11 C L J. 45 and 512 ; 
16 O.W.N. 1027 ; 26 C.L.J. 454, Foil. (Chilly 
and Beachcroft. JJ.) SHANU 8BEIKH v, 
DHANI 8ARKAR. 41 1 0 931. 

_0. 23. R. 1 and 8- 1!B — Revision — 

Jjtave to withdraw—Insufficient grounds. 

That the primary Court granted leave to plff. 
to withdraw bis suit with liberty to bring a 
fresh suit, on insufficient grounds, is no ground 
jor revision unless the lower Conrtaoted with- 


C. P. CODE (Y of 1908), 0. 23, R. 1—Revision. 

out jurisdiction or with material irregularity. 
• Fletcher and Smither, JJ.) BaSUDEB NARA- 
YANSINHA V. KADAMBINI DaSI. 40 l.G. 77. 

- 0 21, R. 1 and 8. 11B— Revision— 

Pow-.rs ol H\gh Court. 

The High Court UDder 8. 115, C.P.C. or by 
8 25 of Aot IX ol 1S87, o*n set aside orders 
improperly passed under O. 23, R 1. 0 P 0. 
It can also interfere in such case under 8. 107 
of the Government of India Aot. It is improper 
fora Court to allow a p!fl. to withdraw his 
suit with liberty to bring a fresh suit in the 
absence of the deft, without giving the deft, an 
opportunity to oonteot it. iMaoherjre and 
Cuming, JJ.) RaJENDRA Lab 8UR v ATAL 
BlHARI sub. 44 Cal. 434 = 39 I C 9f9 = 

23 C L J. 453. 

- 0 23, R. 1 and S. 115— Revision- 

Withdrawal of suit. 

Tbe High Court has power to revise the order 
granting withdrawal of 6uit with liberty to 
brmg a fresh one without any formal dofeot. 

( Cha'teijee and Ntwbnuld, JJ.) RamcHANDRa 
Das v. Hacbuniya Fakir. 39 i C. 843. 

- 0 2J, R. 1 and S. 115—Revision— 

Improper grant of leave. 

After evideDoe on both sides has been 
adduced, permission should not be given to tbe 
plaintiff to withdraw the suit with liberty to 
briDg a fresh suit without specifying any 
defects id the plaint. 8uoh permission if 
granted can be revoked by the High Court in 
revision and remanded. (Teuncn and 
Sheepshank*. JJ.) RAJAENDRA Natb v. 
BaIKUNTH NATH. 34 l.G. 934* 

- 0. 23, R. land S. 11B— Revision— 

Jurisdiction. 

An application for permission to withdraw a 
suit with liberty to bring a fresh suit most be 
dealt in its entirety and tbe order granting the 
leave without giviD? the peimiesion to briDg a 
fresh suit is without jurisdiction and revisahle. 

( Mookerjee ond T»unon, JJ.) Bhagwat 
Prasad v, Lacemi Persbad. 10 1 0. 346. 

-0. 23, R. 1 and 8. 113, Cl. (c)- 

Retusion. 

An ill-advised grant of a permission to with¬ 
draw a suit with leave to sue again is a material 
irregularity as is contemplated in 8, 115, Cl. fc) 
of the C.P.C. ( Oldfi'H and Seshng n Iyer, JJ.) 
AIYA GODNDAN V. JaYAN MANADLATHI 
PATBI GOPANNA MAURADIYaR. 

1 L W. 726 = 16 HLT 253 = 
27 M.L J. 480 = 26 1 C. S7 = (1914; M W.N 832. 

- 0. 23, R. 1 and 8. 113— Revision- 

Formal d>fect. 

Tbe existence of formal defect is a condition 
precedent to the txercise of jurisdiction under 
O. 23, R. 1 and tbe High Court would 6et aside 
in revision an order improperly made if it ia 
prejudicial to Ihe deft. (Mull ck and Thorn¬ 
hill, JJ.) NATBUNI Ram v. 6BEO KOEB. 

6 P L W. 104 = 3 P L J. 460- 

46 l.G. 179 = 1918 Pal. 220. 
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0. P. CODE (V of 1908), 0. 23. R. 1—Several 
defendants. 

Several Defendants. 

-0. 23. R. 1 —Several defendants » — 

Plaintiff's hb*rty to withdraw claim against 
some — Court’s power to award costs . 

A plaintiff may withdraw his claim against 
some defts. at any time before aotual judgment 
under O. 23, R. 1. A Court has power under 
0. 23, R. 1. (3). C.P.G., to award against the 
plU. suoh costs as it deems fit even R. 278 (a) 
of Civil Rules of Praotioe does not apply. 

(Napier, J.) INDOOR 8UBBARAMI REDDY v. 
Nebatur Sondaraja AIYANGAR. 

18 M.L.T. 460 = Sl I.C. 312“ 
(1913) M.W.N. 1021. 

-0. 23, R. 1 Several defendants— 

Withdrawal against some—Effect. 

If the plfi. in an aotion for mesne profits 
exonerates some defts. he oannot get a joint 
deoree as against others. (Das and Adami , JJ.) 
Tibakdhari Singh v. Ram Prasad Singh. 

62 I.C. 25. 

-0. 23, R. 1— 8everal defendants — 

Withdrawal of suit against one of the defend¬ 
ants—Principal and surely. 

An order allowing the withdrawal of a suit 
against a prinoipal in order to proceed against 
the surety does not amount to a withdrawal 
under 0. 23, R. 1, (Pratt, J.C. and Fawcett, 
A.J.O.) BAHROOMAL V. MAZAR. 

92 I.G. 870=13 S L R. 92. 

Withdrawal without leave. 

-O. 23, R.l— Withdrawal without leave 

—Subsequent suit on different ground not 
barred. 

Where in a suit for ejeotment on the ground 
of trespass by the deft, the latter pleaded a 
tenancy right and the snit was withdrawn 
without liberty to bring a fresh suit, a subse¬ 
quent suit for possession on the ground that 
the defendant’s tenanoy had keen determined 
by a notioe to qnit, is not barred. (N. R• 
Ohatterjee and Duval, JJ.) Abdubba t>. AK- 
hil Chandra Biswas. 99 I.G. 81. 

-0. 23, R. I—Withdrawal without 

leave—Effect. 

Where plff. withdrew part of a olaim without 
permission, hie suit for the same is barred 
under O. 29, R. 1 though he may allege a false 
and different cause of aotiou. ( Mookerjee and 
Beachcroft, JJ.) DANE8H Mobba v. Dhan- 
anjoy Biswas. 10 1.0. 408=29 G.L J. 11. 

-0. 23, R, 1 (8 )—Withdrawal without 

leave —Return for altering valuation—Dismissal 
of suit—Fresh suit—Maintainability. 

The Court returned the plaint for [amendment 
bat the plfi. applied for dismissal of the sait. 
This was done and no permission to sne afresh 
was granted under O. 93, R. 1, O.P.O. Held, 
that the second Bait was barred and that O. 7, 
ifi. 11 (6) had no application to this oase, as it 


0 P. QODE (Y of 1908). 0. 28, R. 1-WUh 
drawal without leave. 

was not the Court that required plff. to oorreot 
the valuation. ( RaVigan , C.J») MAKHDUM 

Sheikh Hassan v. Gacri Shankar 

98 I G. 271 = 129 P.R. 1919 

- 0.23, R. i—Withdrawal without leave 

—Effect of. 

Where leave to withdraw is granted without 
express liberty to sue again, a fresh suit on the 
same oause of aotion is barred. (Raffignn, 
C.J.) KANSHI Ram V. RAO BABDEO SINGH. 

93 I.C. 478 = 186 P.R. 1919. 

-0. 23, ft. 1-— Withdrawal without leave 

—Bar to surf. 

Where a suit brought by A against B about 
bis son 9 hip, was withdrawn without obtain¬ 
ing liberty to bring a lresh suit, and conse¬ 
quently was dismissed, the question of A s 
sonship, is res judicata in a subsequent suit 
between the legal representatives. ( Johnstone 
and Chevis, JJ.) Kesar SINGH v. Sant 
Singh, lttP.L.R. 1914. 

-0. 23, R. 1— Withdrawal without 

leave—Consolidation of claims. 

Where a Court allows withdrawal without 
liberty to bring a fresh suit, but allows the 
plff. to consolidate that olaim with a olaim 
in another suit, the plff. oaonot bring a fresh 
suit in respeotof the matter. (Sadasini Aiyar 
and Bum, JJ.) LAKSHMANAN CHETTY n. 
MUTHAYA CHETTY. 40 M L J. 126 = 

62 1.0. 838 = 29 H.L T. 189. 

- 0. 23, Rr. 1 and 3— Withdrawal with¬ 
out leave—Suit dismissed at parties’ request— 
Effect. 

A dismissal of a euit at the request of parties, 
on a petition of a compromise beiDg filed, 
operates as a withdrawal of the suit without 
permission to bring a fresh one. (Drake-Brock¬ 
man, J.C.) Mahomed abi khan v. shujat 
ABI khan. 48 I.G. 913. 

-0. 23, R. 1 (3)— Withdrawal without 

leave—Subject-matter if means property in suit 
—8uif on different cause of action. 

The words “ subjeot-matter” used iD O. 23, 
R. 1 (3) are not to be identified with the “ pro¬ 
perty” in the suit. They mean the cauee of 
aotiou for a olaim. A suit as a different oause 
of aotiou though relating to the same property 
is not barred, if the suit is withdrawn without 
leave of Court. ( Wazir Hasan, A.J.C.) PUTTOO 
KHAN V. AHMAD ZAMAN KHAN. 

9 O.A.L.R. 978 = 74 I C. 58 = 

1924 Oadh. 160. 

-0. 23, R. 1 —Withdrawal without leave 

—Same cause of action—Subsequent suit with 
added prayer — Bar. 

Where a prior suit in which the plaintiffs 
olaimed a declaration of their title to a certain 
War Bond in the hands of one of the defend¬ 
ants was withdrawn without liberty to bring a 
fresh suit, and the plaintiffs broaght another 
enit for the consequential relief of the recovery 
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0 P. CODE (Y of 1908), 0. 23, R. 2. 

of the War Bond or its value. Held that O. 23, 
R- 1, C.P. Code, barred suoh a subsequent suit. 
( Pra;t and Macgregor , JJ.) MAUNG Mu v. 
Maung Kaw Gyi. 1 R. 618 = 77 LG. 393 = 

1924 Rang. 127- 

-0. 23, R. 2— Limitation — Fresh suit. 

Where under the order of the Revenue Court 
a plS. was required to instituted suit in a Civil 
Court within three months and the plfl. after 
filing it in a Civil Court within that period, 
withdrew it and then reinstituted it beyond 
three months but within the ordinary period of 
limitation, held the suit is * within time. 
[Piggott, J.) 8HAIK MAHOMED v. QUADIR 

BaehsH. 28 I.C. 188-12 A.L.J. 989. 

-0. 23, R. 2— Adjustment — Award — 

Supersession of—Subsequent reference through 
Court. 

In a suit for dissolution of a partnership and 
taking accounts the parties referred their dis¬ 
putes to arbitration without the intervention of 
the Court. An award was made and the plfl. 
applied to the Court to file the award as an 
adjustment under O. 23. R. 3, C.P. Code. Bubse 
quently both the parties applied to the Court to 
appoint an arbitration for settling their dis¬ 
putes. The Court made sd order accordingly 
but the arbitration failed. Thereupon the plfl. 
sought to proceed with bis application under 
O- 2b, R. 3, C.P. Code. Held that the previous 
arbitration proceedings had been annulled 
when the parties agreed to the appointment of 
an arbitrator by the Court and that the prior 
award could not be filed as an adjustment 
under O. 23, R. 3, C.P. Code. [Macleod, C.J. 
and Coyajee, J.) Khimchand NAROTAMDAS 
v. Bhogilal Hirachand. 

24 Bom. L.R. 861-67 I C. 918- 
46 Bom. 854-1922 Bom. 436. 

-0. 23, R. 2— Limitation — Withdrawal 

of suit—Fresh suit. 

The fact that a suit is withdrawn does not 
entitle the plff. in a fresh suit, to any deduc¬ 
tion of time during wbioh the former suit had 
been pending. 11 W.R. 6 (P.C.), Diet. 9 Cal. 
265 (P.C.), Ref. to, (Mookerjee and Beachcroft, 
JJ.) Upendba Nath Nag v. Sdbya Kanta 
Roy Chowdhury. 20 I.C. 208. 

-0. 23, R. 2— Several plaintiffs —Suit 

withdrawn with liberty—Subsequent filing of 
separate suits—-Whether barred. 

Where several plfls. having sued jointly but 
wishing to avoid difficulties as to misjoinder 
had withdrawn their suits with permission to 
bring fresh suits, the subsequent filing of 
separate olaims is not barred by the former suit. 
(Shah Din and Chevis, JJ.) ATHA BlNGH v. 
ISHAfi SINGH. 163 P.L.B. 1914 = 

93 1.0. 468 - 39 P.V.R. 1911. 

-0. 23, B. 8. 

Adjustment. 

appeal. 

arbitration. 
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ment. 

Binding on Parties. 

Duty of Court, 
effect of Compromise. 

Effect of Decree. 

Execution Proceedings. 
Guardianship Proceedings, 
legality of Compromise. 

Legality of Degree. 

Matters Outside Suit. 

Mode of Enforcement. 

Mortgage Decree. 

Oral Compromise. 

Partial compromise. 

Partition Suit. 

Pleader’s authority. 

Preliminary Decree. 

Probate Proceedings. 

Public Trust, 
record of Compromise, 
revenue Proceedings. 

-0. 23, R. 3. 

See also (1) CONTRACT ACT, 8. 74. 

(2) Decree. 

Adjustment. 

-0. 28, R. 3— Adjustment at a meeting 

of share-holders. 

It is abundantly clear that whatever may 
take plaoe at the shareholders’ meeting, it is 
not an adjustment within the provisions of the 
Code. (Mr. Ameer Ali). (SETH) Kbvaldas 
Tribhovandas V. Sakebla Bulakhidas. 

48 M.L.J. 763 = 38 M.L.T. (P.C.) 424 = 
28CW.N. 930-79 1.0.482 = 
1923 P.C. 178 (P.C.). 

- 0. 23, R. 3— Adjustment—Arrangement 

prior to decree to treat it aa inexecutable. 

Courts will not give efieot to an arrange¬ 
ment entered into by parties prior to deoree to 
treat the decree to be passed as in part inexe- 
outable. [Oldfield and 8eshagiri Iyer, JJ.) 
arumugam Pillai v. Krishnaswami 
Naidu. 43 Mad. 728 = 89 M.L.J. 222- 

86 1.0- 976-12 L.W. 41. 

-0. 23, R. 2—Adjustment—Agreement 

to bs bound by decision in another suit. 

An agreement between the parties to a suit to 
abide by the decision which may be made in 
another prooeeding amounts to au adjustment 
of the suit when that deoision is actually passed. 
37 Mad. 408, Dist. ( 8penar and Krishnan, JJ.) 
V. Sbebniyasachabiar v. Kumara That- 
HACHABIAB, 8 L.W. 470-24 M.L.T. 366- 

81 1.0. 840-(19181 M.W.M. 74«. 

-;—0. 28, R. 3 —Adjustment—Agreement 

to abide by decision in another suit. 

Where in a euit for the amount due under a 
pro-note the parties agreed to abide by the- 
deozee of another Court in a suit for the can¬ 
cellation of the same pro-note the agreement i 9 
not binding on the parties in the subsequent- 
suit. The agreement cannot be regarded as aft; 
adjustment of the eubjeot-matter of the edit b r 
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G. P CODE (V of 1908). 0. 23. R. 3—Adjust¬ 
ment. 

a lawful agreement or compromise. The 
ordinary rule is that wheu the Court is seized 
of a oase, it has jurisdiction to deoide it in the 
manner prescribed by law and that parties have 
no right to interfere with its authority to do 
so. There are, no doubt, well understood 
exceptions to this rule but when the exceptions 
do not apply, the rule must prevail. 38 Bom. 
69; 31 Mad. 1, Ref. (Miller and Sundara 
Aiyar, JJ.) RAJA OF VENKATAGIBI v. 
CHINTA REDDY. 37 Mad. 408 = 

22 M.L.J. 447 = 11 M L T. 209 = 
13 l.C. 378 = (1912) M.W.N 898. 

-0. 23, R. 3— Adjustment—Mere offer 

not enough. 

Where in a suit for possession the plff. 
offered to take up the deft, as tenant on 
certain terms whioh however the deft, rejeoted, 
there was no adjustment either in whole or in 
part under O. 93. R. 3 and the Court had no 
right to presume that the parties had agreed 
that tenauoy should be established and fix a 
r*ot of its own aooordingly. (Piggott, A.J C.) 
Geti ara Begam v. Jagan Nath. 

9 I.G. 426. 

■ - 0. 23. Rr. 3 and 1— Adjustment- 

Withdrawal of suif on compromise—Duty of 
Court—Compromise—What constitutes. 

Under R. 1 the Court has to deal with plff. 
aloDe, but under R. 3 the Court has to deal 
with plff and deft, and has to find out if there 
is any agreement between them for compro¬ 
mise. An agreement by whioh plff. makes 
some oonoesaion with regard to his olaim and 
the deft, on the other hand makes a oonoesaion 
for his costs to whioh he is entitled, constitutes 
compromise. ( Roe and Jwala Prasad, JJ.) 

Muhammad Abdul Ghani v. Balmokund 

SUKUL. 37 1.0 421. 

-0. 28, R. 8— Adjustment—Agreement 

to abide by the sums fixed by the other side. 

An agreement by parties to a suit to abide by 
sums to be mentioned by the other side in 
settlement of the litigation, is a lawful adjust¬ 
ment within O. 23. R. 3. 0. P. 0. (Hayward, 
J.O. and Crouch, AJ.C.) Mahomed Umar v. 
OHIMAN81NGH. 29 l.C. 938 = 8 S L R. 91. 

Appeal. 

-0. 23, R. 3 —Appeal—Power of Appel¬ 
late Court to question compromise. 

The question as to the validity of oonsent 
deoree cwonot be Rone into in appeal against 
that deoree. 6 C. W. N. 877, Foil. (Mooketjee 
and Carnduff, JJ.) Nityamoni DA8I v. 
GOKUL Chandra. 9 l.C. 210=13 C L J. 16. 

■0. 28, R. 3— Appeal— Order holding 
that no compromise is proved. 

R. 3 of O. 93, 0.. P. Code applies, as its 
very wording ehowa, only where it is proved to 
he satisfaction of the Coart that a suit has 
een adjusted wholly or in part by any lawful 
greement or oompromise, or where the defen- 


C. P. CODE (V of 1908), 0. 23, R. 3-Arbltra 
tlon. 

dant satisfies the plaintiff in respeot of the 
whole or any part of the subjeot matter of the 
suit. The rule does not lay down what the 
Court is to do if it finds that there has been no 
adjustment, compromise, or satisfaction. Con¬ 
sequently the order pae ed by the lower Court 
in the present oase finding that there has been 
no oompromiee is not an order under R. 3 of 
O. 23 and is not appealable. (Marlineau, J.) 

Shanti barup v. The Firm of Jahangir 

MAL BANSI MaL. 73 1 0.177 = 

1924 Lah. 248. 

-0.23, R. 3— Appeal—Consent decree— 

What is. 

A deoree dismissing the suit on the ground 
that a plea in bar of the suit on tbe basis of 
an alleged oompromise is established oannot 
properly be said to be one made uoder 0. 23, 
R. 3. (Stanyon, A.J.O.) RENUKA v. Onkar. 

46 1.0. 779 

-0.28, R. 8 —Appeal—Suit—Meaning 

of—Proceedings under 0. 21, R. 90. 

' Suit ’ in R. 3 includes th6 appellate stages 
and exeoution proceedings following the deoree. 
An application • under 0. 21, R, 90 to set aside 
a sale, is a suit or proceedings within 0. 23, 
R. 3, and a oompromise made therein should 
be reoorded not under R. 2 of O. 21 but under 
R. 3 of O. 23. (Das and Ross. JJ.) JAGDISH 
Misser V. Sureshwar Misser 

2 P.L.T. 278 = 62 1 C. 808 = 6 P.LJ. 283. 

Arbitration. 

-0. 23, R. 3— Arbitration—Reference 

to—Decree on compromise—Effect of. 

Where the parties to a suit for partition oom¬ 
promise it by agreeing to refer the matter to 
arbitration there is an end of the suit and the 
Court oannot supersede the decree and prooeed 
with the suit, if arbitration fails. ( Lord Shaw.) 

Sadik Husain v. Kaniz Zeohra Begam. 

83 All. 743 = 38 l.A. 181 = 
15 G.W.N. 1008 = (19U) 2 M.W.N 132 = 
10 M.L.T. 178 = 13 Bom. L R. 826 = 
14 C.L J. 818 = 8 A L J. 1104 = 
14 0.0 289 = 12 l.C 18 = 
21MLJ. 1191 (P.O.). 

-0. 23, R. 8— Arbitration—Award- 

Misconduct—Jurisdiction to enquire. 

It is impossible to conceive that it was in¬ 
tended when an applioation was made to tbe 
Court under O. 2a, R. 3. C. P. Code, that all 
that tbe Court has to do was to satisfy itself 
that there had been an agreement to refer and 
an awardi and that it is bound to pies a deoree 
in terms of the award, without considering any 
objection raised by one party or the other that 
there had been misoonduot on the part of the 
arbitrators, suoh as in any other oase would 
vitiate an award. iMacleod, O.J. and Crump, 
J.) THAKOBE DAS v. Lallubhai. 

25 Bom. L.R. 452= 
76 1.0.102 = 1923 Bom. 401- 
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C.P. CODE (Y of 1908', 0. 23, R. 3-Arbitra- 

tl0D. 

-0. 23, R. 3— Arbitration — Award, if 

can be recorded as adjustment. 

Where io a suit, a reference to arbitration 
iH made by the parties without the interven¬ 
tion of the Court and an award is made there 
on, it can be reoorded ag an adjustment under 
O. 93, R. 3 of the Code and a deoree oan be 
passed io terms of the award. (Afacfeod, C.J. 
and Fawcett. J.) MANILAL MOTILAL o. 
GOKALD08ROW.il. 43 Bora. 243 = 

89 I O. 83 = 22 Bom. L.R. 1043. 

-0. 23, R. 3— Arbitration—Award — 

Decree, 

A person oannot apply for a deoree on an 
award under O 23, R, 3 of the Code, whioh 
deals only with adjustment of suits by agree¬ 
ment or compromise. ( Macleod . J.) BHaVAK- 
8HA DlNSHA DAVAR V. TYABJl flAJI AYUB. 

40 Bom. 386 = 37 1 0 140 = 
18 Bom. L.R. 889. 

-0. 23, R. 3— Arbitration—Agreement 

to refer, 

A mere agreement to refer to arbitration, 
even though in other respects valid, is not suoh 
an adjustment in whole or in part of the suit, 
as the Ccurt oan give effect to under O. 23, 
R. 3, O.P.C. ( Beaman and Hayward, JJ) 
Vyankatesh Mahadev v. Ramacbandra 
Krishna. 88 Bom. 687= 27 1.0. 46 = 

16 Bom. L R. 683, 

-0. 23 R. 3 and S. 38— Arbitration — 

Award — adjustment. 

When a suit is referred by parties to arbitra¬ 
tion and an award is made, the suomission and 
the avard may be regarded as an agreement 
adjusting or compromising the suit and a deoree 
passed in terms of the award. The words “any 
other law for the time beiDg in force” in 8. 89 
apply to O. 23, R. 3, and therefore when an 
award made on a reference to arbitration in a 
pending suit without the intervention of the 
Court is disputed by a party the Court should 
inquire whether the award whioh is alleged to 
be an adjustment or oompromise was justly, 
legally and properly arrived at. ( Davar , J.) 
Habikbai v. Jamna Bai. 37 Bora. 639 = 

19 I.G. 786 = IB Bora. L R. 340. 

---0. 23, R. 3 — Arbitration — Award in a 

pending suit—Private arbitration—It enforce¬ 
able. 

Where in a pending suit the parties submitted 
their disputes to private arbitration, the award 
cannot be enforced under O. 23, R. 3, C P. 
Code. 25 O.W.N. 127 and 40 Bom. 386,followed; 
45 Bom. 245 diesented from. Necessity for arbi¬ 
tration through Court pointed out. (Ran&in, 
J.) AMAR CHAND CHAMARIA V. BANWARI 
L.AL RAKSHIT. 49 Oal. 608-69 I 0 808 = 

1922 Gal. 404. 

-O. 23, R. 3 —Arbitration in pending 

*uif, reference to, oannot be given effect to. 

An informal reference to arbitration in a 
pending suit oannot be given effeot to under 


G. P. CODE (Y of 1908), 0.13. R. 3-Arbltra- 
tion. 

O. 93, R. 3 of the Code or under the Arbitra¬ 
tion Aot even if there is a written submission. 
( Rankin , J.) Dekari Tea Co. v The Assam 
Bengal Railway. 28 O.W.N. 127 = 

61 I.C. 919 = 47 Oal. 6. 

- 0 23. R. 3— Arbitration—Reference to 

Court. 

An applioation by tbe parties to the suit 
requesting the Court to dispose of the suit on 
the ascertainment of a simple fact is to be dealt 
with under O. 23, R. 9, 0. P. Code ; it is not in 
the nature of a reference to arbitration. 

| (Sharfuddin and Cnxe. JJ.) KHOBHARI Bah 
v. Jhaman SAH. 31 1 0. 220 = 23 C.L.J. 482. 

- 0. 23, R. 3— Arbitration —Award 

without intervention during pendency. 

In tbe absenoe of consent an award made 
without the intervention of the Court 
during the peodenoy of a litigation oannot 
be reoorded as an adjustment under O. 23, 
R. 3 of the C. P. Code, and oannot be 
enforoed under 8. 89 of the C. P. Code. 37 Bom. 
639; 26 Bom. 76, diss. iShadi Lai, 0 J. and 
Leslie Jones, J.) Hari PER8HAD v. 800GAN 
DEVI. 3 Lah. L J. 162. 

- 0. 28, R. 3 — Arbitration—Comoromise 

outside Court—Local Commissioner—Effect of. 

A oompromise by tbe parties before a Local 
Commissioner appointed to investigate their 
oasa is not a lawful oompromise and no decision 
oan be based on it, if either party has theoption 
to repudiate it afterwards on oertain conditions. 
(Shad Din, J.) Ram Lal v. Gopi. 

24 PR. 1914 = 58 PVR. 1914 = 
28 I.G 710 = 193 P L.R. 1914. 

- 0.23. R. Sand Sch II, R. tl—Arbi¬ 
tration — Award—Compromise amending atcird 
— Decree based thereon. 

Proceedings under R. 17, 8oh. II of the C.P. 
Code oan be compromised and a decree passed 
thereon (Scot:-Smith, J.) 80H AMARI BAI v. 
Chattan Ram. 27 P.W R 1914 = 

23 I.G. 891 = 69 P L.R 1914. 

- 0. 23, R. Z—Arbitration—Partial 

award—Decree on—Power of Court to pass. 

Where the partiee to a suit referred to arbi¬ 
tration to three individuals the matters in dis¬ 
pute between them in the suit as well as oertain 
other matters not forming the subjeot of tbe 
suit, two of the arbitrators were absent and 
thereupon the parties agreed to abide by the 
deoision of the third arbitrator. That arbitra- 
tor gave his deoision bo far a9 the dispute in 
suit was oonoerned and deferred an enquiry 
into other matters. OwiDg to the obstruction 
of the defendants the arbitrator oould not pass 
an award in respeot of the matters oatside the 
suit. Oa an applioation to the Court to have 
tbe awjtrd on the subjeot-matter of the suit 
reoorded under O, 23, R. 9, C.P.C. Held , that it 
was open to the Court to reoord the deoision of 
the arbitrator, and pass a deoree thereon even 
though the award was partial. There is no 
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C. P. CODE (Y of 1908), 0. 22, R. 8-Arbitra¬ 
tion. 

rule of Uw that a partial award is invalid 
and the question has to be deoided on the 
intention of the parties the matter being a 
subjsot o: oootraot between them ( Phillios and 
Devadoss. 33.) ALAGU PlLIiAIw VELUCHAMI. 

43HLJ 78=82 M L T. (H 0 ) 369 = 
(19)8) M.W.N. 331 =*74 I 0. 609 = 
18 L W. 20 = (1923> M W.N 509 = 

1923 Mad. 676. 

—-- 0. 23. R. 3— Arbitration — Reference— 

Award. 

A private reference to arbitration in a pend¬ 
ing suit followed by a lawful award is a lawful 
agreement ^mounting to an adjustment. 26 
Bom. 76; 21 Cal. 909 ; 24 Mad. 826, Poll. 5 
33 Bom. 69, Dies. It ie doucful whether a mere 
reference to arbitration oaa be a valid adjost- 
ment under S. 376, O P. Code eo that a decree 
might be pa9Bed under the section. I Miller and 
Sadasiva Aiyer , JJ.) Nanjappa v. NANJA 
Rao. 23 M.L.J. 290= (1912, M.W.N. 1091 = 

16 1.0. 478 = 12 M.L T. 183. 

———0. 23, R. 3— Arbitration— Agreement 
to refer. 

An agreement to refer to arbitration together 
with the award can be treated as an adjust¬ 
ment. A simple agreement to refer cannot be 
entreated. (Ayling and Spencer, JJ.) T. VEN- 
KATACHELLAM RH5DDI V. T. RUNOIAH 
RBDDI. 30 Mad. 393 = 21 M L J. 990 = 

10 ML.T. 248 = 12 I C 372 = 
(1911) 2 M.W.N. 219. 

-;-O. 28, R. 8— Arbitration ‘-Reference 

during pendency of suit without reference to 
Court — Award—Decree. 

If a matter in dispute in a suit is during the 
pendenoy of the suit referred to arbitration, the 
award may be recorded as an agreement ad¬ 
justing or compromising the suit and a deoree 
may be passed accordingly. The provisions of 
Soh. II, O.P, Ocde, do not apply to the oase. 

( Prideaux, A.J.O ) Ghunari KURM 1 v. 
PUR8HOTTAM. 49 I C. 748. 

. 0. 23. R. 8 and Soh. II, Para. 10— 
Arbitration— Re I erence in pending suit—If 
competent . 

Parties to a pending litigation oannot make a 
referenoe to private arbitration without 
referenoe to the Court. Neither an agreement 
to refer, without the intervention of the Court, 
nor a disputed award made thereon is within 
O. 28. R 3. 39 Bom 667, Poll. : 40 Bom. 886, 
Not foil ; 80 Cal. 218, Rel. on ; 29 Cal, 167 
(P.O ), Ref. (8tanyon, A.J.O.) PuPHI Bai v. 
ANBUYA BAI. 46 1.0. 902. 

— 0. 28, R. 8—Arbitration—Award- 
Compromise modifying — Decree on—Power 
of Court to pass decree. 

It is competent to a Court on an application 
under Bob. II. para 20, C.P. Code, to pass a 
deoree on an award as modified by a lawful 

Yol. 11—40 


0. P. OODE lY of 1908), 0. 23, R. 3-Binding 
on parties. 

compromise filed by the parties. (Kanhaiya 
Lai, J.C. and Daniels. A.J.C ) HAKIM FA7.AD 
AHMAD V. ENAYAT AHMAD. 

9 O.L J 219 = 68 I.Q 209 = 
23 0 C. 213 =1922 Oudh 189. 

■0. 2), R. 3— Arbitration — Private 
reference — Acceptance cf award. 

The question whether there has been an 
adjustment should be deoided by a consideration 
of O. 23, R. 3,C.P. Code apart from a considera¬ 
tion of the provisions relating to arbitration. 
If the parties to a suit agree to refer matters 
in dispute to arbitration without the inter¬ 
vention of the Court and subsequently aooept 
the award, snob aooeptauce is an adju-lment 
within the meaning of 0. 23. R. 3. 33 Bom. 69. 
Foil. (Pox, C. J. and Hirtnoll, J.) 8RANMDGAM 
CHETTY©. ANNAMALaY CHETTY 

5 Bar. L.T. 123 = 19 1.0 939.- 

6 L.B R. 99. 

-0. 23, R. 3 — Arbitration—Agreement 

appointing trustees to hold plaintiff's share— 
If reference to arbitration . 

An agreement appointing trustees to repre¬ 
sent the plaintiff in taking an account from 
and iffjotiog partition with defendant and 
thereafter to hold plaintiff’s share in trust for 
him is a mere agreement to refer to arbitration 
and not an adjustment of the dispute. (Fawcett, 
J.C. and Crouch, A.J.C.) Ghulam Dus- 
tagir Khan v. Gholam Hussein Khan. 

27 1.0. 389 = 8 8 L R. 187. 

-O. 23. R. 8 — Arbitration—Agreement 

by parties to abide by a sum named by pleaders 
—Award. 

An agreement by the parties to a suit to 
abide by a sum to be named by their ploaders 
is not a lawful adjustment until that sum ie 
named and the parties request the Court to pass 
a deoree for the sum so Darned, (Pratt, J.C. 
and Crouch, A.J.C.) 6EUMAL NlHALOHAND 
u. PARSOMAD. 19 I C. 430 = 6 3.L.R. 106. 

Binding on Parties. 

-— 0. 28, R. 8 —Binding on parties — 

Fact certified to Court by pleaders of parties. 

Where a compromise effeoted by the parties 
is ooDveyed to the Gonrt by pleaders on both 
sides, the parties cannot object on the ground 
that the pleaders had no suoh authority. 
tAbdur Rahim and Oldfield, 31.) PaifBA- 
YAM CHETTY V KANDARWAMI IYER- 

60 I 0. 22 = 12 L.W. 962. 

-— 0. 23, R. 3 — Binding on parties — 

Decree wrongly passed—Effect of. 

A oonsent deoree wroogly passed owing to 
some legal or teohnioal defeot is not a nullity. 
The Court has jurisdiction to pass a right as 
well as a wroDg deoree and if it decides wrongly 
the wronged party can only take the oourse 
prescribed by the law for setting matters right. 
32 M.L.J. 434, Foil. A party to a oonsent 
deoree whioh the Court had jurisdiction to pass 
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C. P. CODE (Y of 1908; 0. 23, R 3-Bindiog 
on parties. 

oc any cna deriving title under him is preoluded 
from sjoiog behind the terms to which he has 
voluntarily submitted on the ground that the 
decree was wrongly passed. (Phillips and 
Napier, JJ.) KALIANA RAMA AIYaR t>. 
8IVARAMA Chettiyar. 81 I.C. 439. 

- 0. 23. R. 8 -Binding on parties— 

Wrong decree . 

A consent decree oannot be challenged on the 
ground that it is erroneous in law, nor on the 
grounds on whioh a contraot oan be impeaohed. 
29 Cal. 654 , F. (Benson and Sundara Aiyar , 
JJ.) Kumara Venkata Perumal u. Tha- 
tha Ramaswami Chetty. 33 Mad. 78 = 

9 l.C 873 = 11911) 1 M.WN. 290 = 
9 M.L.T. 487 = 21 M.L.J. 709 

Duty of Coart. 

-*0. 23, R. 3— Duty of Court—Consent 

decree—Nature of. 

A Court making a decree by consent is per¬ 
forming a Judioial and not a Ministerial Aot. 
The Court must be satisfied that the agreement 
is lawful and it oan pass a decree in aooordanoe 
therewith only in so (ar as it relates to the suit. 
(Mooktrjee and Buckland, JJ.) BHARAT 
Ramanuja v. Barat Kamini Dasi. 

25 O.W.N. 806 = 84 G L.J. 96 = 
66 I.G. 373 = 1922 Cal. 358. 

-- 0 23, R. 3 —Duly of Court—Refusal 

to give effect to compromise by Court—Rent 
suit. 

A compromise entered into by some tenants 
out of those holding undivided shares in land 
might not oe given effect to by the Court, inas¬ 
much as rent oould not be decreed at different 
rates against different tenants. (Richardson 
and Shamsul Quda , JJ.) Brojeshwar v. 
Syama Charn. 30 1.0. 363. 

-- 0. 23, R, 3 —Duty of Court — Admis¬ 
sion by one and denial by the other—Jurisdiction 
of Court—To bind principal by compromise. 

Oa an admission by one party and denial by 
the other that a pending suit has been settled 
by a lawful agreement out of Court, the 
Court can deoide the faot of such settlement 
and grant a deoree in aooordanoe therewith, if 
it is established. Though a party left the 
general conduot of the litigation to bis agents, 
he is Dot bound to aocept any terms of com¬ 
promise that those persons may arrange, The 
implied authority of such persons extends only 
so long as the litigatioo proceeds in the ordin¬ 
ary way, but they oannot consent to a deoree 
on oompromise. without speoial authority. ID. 
Chatterjee and Ntwbould, JJ.) ANDI KRISHNA 
DUTTA V. PRIYA 8ANKAR MAJUM1DAR 

36 l.G. 878 = 31 G.V.N. 366. 

-O. 38. R. 8— Duty of Court—Compro¬ 
mise decree—Purdanashin Lady. 

A Court must be satisfied before sanction¬ 
ing a oompromise to whioh a pardanashin tody 
is a party, that terms were understood by the 
lady and ehe aoted on independent advioe. 


G.P. CODE (Y of 1908), 0. 23, R. 3—Effect 
of compromise. 

The terms of settlement must b9 examined 
with care and caution- ( Mooktrjee and Beach- 

crott. JJ.) Kshetra Moni Dasi v. amodini 
Dasi. 16 1.0.611. 

-— 0. 23, R. 3 —Duty of Court -Proof of 

compromise. 

It is not essential before a oourt oan pass a 
deoree in accordance with a oompromise that 
all the parties to it should assent to it before 
the oourt. The Court oan enquire if an assent 
had been given elsewhere and if this is proved, 
it can piss a deoree in aooordanoe with the 
oompromise thus assented to. (Scott-Smith, J.) 
Mahant ragbrir bingh v. Ohanan Singh. 

69 l.G. 393 = 1923'Lah. 204. 

-0. 28, R. 3— Duty of Court—Fraud- 

Decree, 

A Court may or may not pass a deoree in 
aooordanoe with a oompromise shown to b<* 
fraudulent. ( Atkinson , J.) ASSAM PANDEY 
V. RAJMON MISSER. 82 1.0. 103. 

- 0. 28, R. 8 —Duty of Court—Compro¬ 
mise—Not registered—Whether Court can act 
upon. 

Where a document evidencing a oompromise 
is presented to a Oourt, an objeotion regarding 
registration is insufficient to prevent the Oourt. 
if it aooepts the oompromise, from aoting upon 
It. ( Fawcett , A. J. C. and Kennedy , J- C.) 
CHELLARAM t). Kimatram. 

61 I C. 118 = 14 S.L.R. 248. 

Effect of compromise. 

-0 23, R. 3 —Effect of—Compromise- 

Power of Court to qo behind—Dekhan Agri. 
Rel. Act, (XVII of 1879), B. 12. 

In a snit to recover the amount of a promis¬ 
sory note from an agriculturist, the latter 
admitted the note but denied consideration and 
prayed for an acoount. When the suit came 
on for hearing a oompromise was presented to 
the Court under whioh the defendant agreed to 
pay the amount of the suit and costs in instal¬ 
ments. The defendant, when examined, said 
that he had agreed to the oompromise though 
he did not understand the aooonnts and that 
he had reoeived only a small amount from the 
plaintiff many years ago. The Oonrt disregard¬ 
ed the oompromise and dismissed the suit on 
the merits. On appeal :— Held, by Macleod , 

C J,, that, on an application to reoord an 
agreement under O. 23, R. 3, Civil Procedure 
Code, the Oourt oould go behind the transaction 
provided it was perfectly clear that the whole 
ot the plaintiff’s olaim was admitted. Held 
oy Shah, J., that inasmuch as the defendant 
admitted the plaintiff’s olaim ‘without foil 
knowledge of his legal rights, the application of 

B. 13 of the Dekkan Agriculturist's Relief Act 
was not excluded by O. 23, R. 3 of the Civil 
Procedure Code. 8 Bom. 90 ; 34 Bom. 602I; 

36 Bom. 120 ; 37 Bom. 614. Ref. Per Macleod, 

C. J.—O. 38. R. 3 does not oast the jurisdic¬ 
tion of the Ooort in this class of oases from 
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G. P. CODE <Y of 1908), 0.23, R. 3-Effect 
of compromise. 

inquiring into the nature of the admission so 
as to satisfy itself whether the admission i9 
tiue and made by the debtor with a full know¬ 
ledge of hie legal rights as against the creditor. 
Ptr Shah, J. —“ Acoording to the decisions the 
provisions of 0. 29, R. 3, C.P.O. whenever they 
are applicable most be Riven effect to even in 
oases whioh are governed by theDekkhan Agri- 
oultriEts’ Relief Act. Thus if in any suit it is 
proved to the satisfaction of the Court that a 
suit has been adjusted wholly or in part by a j 
lawful agreement or compromise, the Court 
shall order suoh agreement or compromise to 
be reoorded and pass a decree in acoordanoe 
therewith so far as it relates to the suit.' 1 
(Maoleod, 0. J., and Shah, J.) GOTUBAM 

Radbakisan v. Barku Dodhu. 

21 Bom. L R. 88 = 16 Bom- 660 = 
67 I.G. 253=1922 Bom 831. 

--— 0. 23, R. 8 —Effect of Compromise— 

Landlord and tenant . 

A compromise in a suit for ejectment under 
which the deft, is to hold the land in dispute 
as under-raiyat of the plff. and is not liable to 
be ejected is admissible in evidenoe and bind- 
\ ing equally on both the parties. 47 Oal. 485 
(P. 0.) Foil. ( Mookerjee A.C.J. and Fletcher. 
J.) Protap Ohandra Pal v. Nittyanand 
Nag. 57 1.0.781. 

- 0. 28, R. 8— Effect of compromise — 

Settlement ot all points in dispute—Intention 
of parties to have a formal document drawn up, 

The parties to a suit settled all the matters 
in dispute between them in the presence of some 
mediators, put the agreement into writing and 
signed the same but the razinamah reoited 
that the vakils should be consulted, and another 
razinamah should be prepared and filed in Court 
in acoordanoe with tbe reliefs, claimed by eaoh 
party. It was found that the reoital only 
meant the mention in the razinamah of certain 
faots whioh bad no reference to the points in 
dispute, and the drafting of a more formal 
dooument of oompromise to be presented in 
Court, the compromise already arrived at was 
conditional either on tbe mention of those faots 
or tbe presenting into Court of the more formal 
document. The oompromisr war oomplete and 
enforceable. ( Spencer and Krishnan, JJ.) 
Kamalambal V. Dorasami Chettiar. 

56I.C. 26 = 11 L.W. 179. 

— ~0 28. R. 8— Effect of compromise—Relief 
granted to defendants—Execution. 

Where a Court passes a deoree on the basis of 
a compromise there is nothing to prevent it 
from granting a relief to a defendant whioh 
oan be executed provided that relief has been 
agreed to *by the parties and is one of the 
considerations on whioh the oompromise is 
based. 18 Mad. 410 ; 30 Mad, 478; 6 C.W.N. 
485, Ref. to. (Lyie.rJ^J.O.) BISHEBBAB 0INGH 
t>. Mahomed Yabin ali Kahn. 

25 O.Q. 88 = 9 0. L.J. 276-68 I.G. 282- 

1922 Oudh 180. 


C. P. CODE (Y of 1908), 0. 23, R. 3 —Effect of 
decree. 

Effect of Decree. 

-0. 28, R. Z—Effeit of decree— Contract. 

A oonsent order is only an order of tbe Court 
oarryiug out tbe agreemeot between the parties. 
A oontraot of the parties is not the less a con¬ 
tract and subject to the incidents of a oontraot 
beoause there is superadded the oommand of 
the Judge. A oooeent decree is just as binding 
on the parties thereto as a deoree after a conten¬ 
tious trial but it oannot have greater validity 
than the oompromise itself. ( Mookerjee and 
Walmsley, JJ.) amrita Bundabi v. Bhera- 
JADDIN AHAMED. 29 I.G 136 = 

19 C.W.N. 565. 

- 0. 23, R. 3 —Effect of decree—Liabili¬ 
ty contractual. 

A oompromise is a binding agreement bet¬ 
ween the parties and none the less so bindiDg, 
because followed by a deoree. (Jenkins, C. J. and 
Mookerjee, J.) KESHAL Panda v, BHOBANl 
Panda. 21 I.G. 838=18 O.L.J. 187. 

-0 23, R- 3— Effect of decree—Rights 

of a&senl respondents. 

■ In an appeal, the appellant aod a respondent 
who appeared, compromised their rights and 
certain shares where assigned to the absent 
i respondents. A deoree was passed and one of 
| the respondents not appearing objeoted that he 
was not liable under the oompromise deoree. 
Held, the fact that he objeoted to the execution 
would not preolude him from aseerting his right 
given by the deoree by a separate suit. (Chitty 
and Teunon, JJ.) Debendra Narayan 

SlNHA 0. NARENDBA NAEAYAN BINHA. 

19 I.C. 915. 

■ 0. 23, R. 3— Effect of decree. 

A consent deoree binds the parties to the suit 
until it is set aside, just as muoh as if it bad 
been passed after oontest. (Wallis, O.J. and 
Seshagiri Aiyar, J.) THIBUVAMBALA DESI- 
KAR v. OHINNA Bandabam. 40 Mad. 177 = 
30 M L J. 274 — (1916) 2 M.W N. 43 = 

34 I.G. 87 = 4 L.W. 306. 

- 0. 23, R. 3 — Effect of decree—Binding 

effect. 

A deoree passed under O. 23, R. 3 in terms 
ot a compromise arrived at between parties to 
suit beoomes final and oonolusive, if not appeal¬ 
ed against so that a deft, who is a party to the 
suit, but not a party to tbe oompromise is 
bound by the deoree if it is not appealed agaiDSt. 
(Spencer and Phillips, JJ.) KANNAYYA v. 
Ramanna. 31 I.C. 21. 

— - —0. 23, R. 8 — Effect of decree—Mis¬ 
apprehension as to rights. 

Where thoughts asserted on the one side 
and denied on tbe other, are fairly considered 
and a oompromise is entered into, it will hold 
good even if one of the parties was under a mis¬ 
apprehension as to bis rights. 81 Mad. 474 
Foil. (Wallis and Sadasiva Aiyar, JJ.) 
VENKATAGIBI Nayanivaru V. SDBBAYALU 
Nayani. 2ft 1.0. 491. 
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C. P. CODE (Y of 1908), 0. 23, R. 3—Effect of 
decree 

-0. 23, R. 3 —Effect of decree—Princi¬ 
ples of. 

A cootraot of a compromise which has passed 
into a decree is governed by the same princi¬ 
ples as are applicable to the construction of 
contracts. (Sundara Tier and Ayling, J.) 
THAYAMMALACBI V RAJADI. 

10 M L.T. 326 = 12 1 0 334 = 
(1911) 2 M.W.N. 327. 

- 0. 23, R. 3— Effect of decree —Waiver. 

A judgment by consent operates aB a waiver 
of any defeot in the prooess or pleadings or 
irregularities in the proceedings, provided it 
does not go to the jurisdiction. {B«»ison and 
Sundara Aiyar , J J.) Kumaravenkata 
PEBUMAD t). THATHA RAMASWAMI CHETTY. 

3B Mad. 78 = (1911) 1 M.W N. 290 = 
9 M.L T. 487 = 9 1 0. 873 = 21 M L J. 709. 

Execution Proceedings. 

-0. 23, R. 3— Execution Proceedings— 

Compromise. 

0. 23, R. 3 of the C P. Code is inapplicable 
to execution proceedings, (Mitira, A. J. 0.) 
8AKHARAM V. BHIVRABAI. 44 1.0. 164. 

Guardianship Proceeding!. 

-0. 23, R.3— Guardianship proceedings. 

O. 23, R, 1 does not allow a plff. who has 
appealed to get rid of the decree that has been 
made bv the simple process of withdrawing the 
suit. The procedure of withdrawal laid down 
in O. 23, R. 1 applies only to pending suits and 
before the decree has been made. 29 B«m 13 ; 
35 Bom. 261. Poll. A party in whose favour a 
deoree or order is passed oould however set 
aside by adjustment or compromise under 
O. 23 R. 3. A guardian appointed by the Court 
oannot be removed by a compromise as it 
would have the effeot of withdrawing from the 
jurisdiction of the Court the question of the 
welfare of the minor and would defeat the 
provisions of 83. 40 and 42 of the Guardians 
and Wards Aot. (Pratt, J. C. and Crouch, 
A.J.O ) SHEIK MAHOMED V. MUSSAMMAT 
RADHIBAI. 47 I.C. 817= 12 8.L.R. 14. 

Legality of Compromise. 

-0. 23, R. 3— Legality of bompromise— 

Compromise affecting puisne mortgagee. 

It is inoumbent on a Court to pass a deoree 
in terms of compromise only if the same is 
lawful i.e. enforceable in law. One test to 
apply is, were the parties competent to enter 
into the agreement in order to gain their 
objeot. Where after a mortgage decree to 
which the puieoe mortgagee was a party, the 
mortgagee and prior mortgagee put in appeal a 
petition of compromise which increases the 
amount payable to the latter, a deoree cannot 
he passed in accordance therewith, as it un¬ 
doubted!? prejudices the rights of the puisne 


C P. CODE (Y of 1908), 0. 23, R. 8-Legallty 
of compromise. 

mortgagee and hence oannot be said to be law¬ 
ful. (Mookerjee and Chofzner, JJ.) MAL- 
chand Boid v. Osman Ali Mandal. 

38 C.L.J. 272=1924 Cal. 189. 

-0 23. R. Z—Legality of Compro¬ 
mise — Award—Private reference—Enforcement 
of —Lawful compromise—Allotment oj share in 
excess. 

An award made on a reference to arbitration 
without the intervention of the Court is enfor¬ 
ceable as a compromise under O 23, R. 3. 0. 
P. C. A compromise is not unlawful merely 
beoause the parties do not get the shares to 
wbioh they would be legally entitled. (Teunon 
and Beachcroft , JJ.) 8ASIBALA DASI v. 
Kamikshanath DUTT. 38 1.0. 718. 

-0. 28, R. 3 —Legality of Compromise- 

Portion of claim not within jurisdiction — 
Effeci of. 

Where the olaim is beyond the jurisdiction of 
the trial Court, it is not oempetent to the Court 
to pass a compromise deoree. Its duty is to 
return the olaint under O. 7, R. 10, C. P. C. 
Per Coutts Trotter, J. The compromise may 
be regarded as an abandonment of the olaim so 
far as it wa9 beyond the jurisdiction of the Court 
and the deoree on the compromise was valid. 
(Sadasiva Iyer and Coutts Trotter . JJ,) 

Govindaswami Kadavaran t>. Kalia- 
PERUMAL. (1922) M.W.N. 83 = 86 I C 887 = 

16 L W. 188. 

-0. 23, R. 3 —Legality of compromise 

— Office—Compromise as to- 

A dispute involving the right to the cffloe of 
an archaka, once brought before a Court for 
adjudication oannot be settled by a mere 
razinama between tbo parties, irrespective of 
its leealitv or propriety. (Sadasiva Aiyar and 
Tyabji, JJ.) 8UNDARAMBAE. AMMAC. *. 
YOGAVANAGURUKKaIi. 1 L W. 276 = 

26 M.L J. 818 = 23 I.C. 72 = 
(1914) M.W.H. 288. 

-0 23, R. 3— Legality of compromise— 

Power of the Court in recording consent decree. 

The Court in reoording a consent deoree is 
bound to consider whether the compromise is 
a lawful one. (Benson and Sundara Iyer, JJ.) 
Kumara Venkata Perumal «. thatha 
Ramaswami Chetti. 33 Mad. 78 = 

(1911) 1 M.W N. 290 = 9 M L T.- 487 = 

9 I.C. 875 = 21 K Li 709. 

-0. 23. R. 3— Legality of compromise 

— Compromise in fraud on some of the parties 
—Not allowed. 

The Court will refuse to aooept compromise 
between plaintiff and one defendant if the result 
of it would be to deprive the other defendants 
of the frnit of tbefr sucoess. (Dalai, A.J.G.) 
8AIYED ASHFAQ HU88AIN V. 8AIYED 

Bunyad Hussain. 9 O. ft A.L R. 4ffl- 

1923 Outfit 252. 

tf 

—O. 33, R. 8 —Legality of compro¬ 
mise— Violation of statute—No recognition. 




*: 



CIVIL DIGEST, 1911—1923. 


634 


633 

C. P. CODE or of 1908), 0. 23, R. 3-Legality 
of decree* 

A Court will not reoogtise any compromise, 
of an action with the f jots of which u is enti¬ 
rely unacquainted or it one of the terms of the 
oomprcmibe is a clear violation of a statutory 
rule. ( Sultan Ahmad % J.) MUSSAMM\T 8-KLI 
V. RAM KlSHUN. 53 I C 304 = 

2 U P L.R. (P ) 31 
Legality of deorae. 

-0. 23. R 3 — Legal tv of decree—Con¬ 
trary to—Impartible Estates Act. 

Where amirtgage is iovHid uoder 8. 4 of 
Mad. 1m. Est. Aor, (ll of 1901) it oaooo'. be 
given fcfieot to by the device of a oonseut deoree 
in a Bull against tbe mirtRagor. It is open to 
the eons ol the mortgagor to object to a fi-ial de¬ 
cree beine passed a* the rnirtg-ige w »* invalid. 
[Abdur Rahim and Oldfield, JJ ) R*M CHAN¬ 
DRA 8URU V. AKKLA VBNKATAL KSHMC- 
NARAYANA. fl9i9j M.W.N. 334 = 30 I C. f>77 = 

37 ULJ. 65. 

-O 23, R. 3 — L'qali'y of decree -Gem 

premie dtcree creating mortgage and in default 
sal* of property, if laio'ul ag'*em--ni—Decree 
whetfur in exc ss-Transfer of Property Act, 
8. 99 —Application of. 

A deoree in term* of a oompromiee betwe°n 
parties to a suit creating a martgage on the 
properly for the am rant and in default of pay¬ 
ment within the tims fired, directing a sale, is 
a mortgage decree aod o<*» be executed as such. 
8uob au agreement is lawful aod the deoree 
based upon it ie not beyond tbe scope of 8. 375 
of 0. P. Code (1882i, 8. 99 of T. P. Aot, does 
not apply to thin o*99. f Oldfield and Krishnan, 

jj ) kandula pkd\ Lin a a rbddi p. 

KaKUMaNU HANUMAYYA. 37 I C 764. 

-O. 23, R. 3 — Legality of—Duty of 

Court—Passing of decree. 

O. 23. R. 3 of ihe C P. Code does not crmpel 
tbe Court to pass a deoree in aooordanoe wnh 
a compromise. Tbe Court must see that the 
compromise is a lawful agreomeoc within the 
meaning of O. 23, R. 3 of the C.P. Code, before 

it iB recorded and a deoree is passed in aooord¬ 
anoe with tbe term* thereof aod will look 
into Ihe merits wbeD neoeaea'y. to determine 
its b'liid fi 1(3. (Mdltr, 0.3. and Mullick, J ) 
BETH HUKUM CHAND V. R*J4 RAM B\HA- 
DUU SINGH. 4 P.L J. 880-83 I C. 833 = 

1919 Pat. 303. 

.Hatters Outside Suit. 

-O. 23. R. 3 — Madera outside suit— 

Decree beyond 6cope of litigaiicn. 

Rc giairation where there is a oompromiee 
beyond the scope of a suit aod the oompromiee 
has not been registered but the parties have 
acted on it there is an equitable estoppel and 
the parties cannot resile from tbe compromise. 
( L r rd Shaw.) MUHAMMAD MUSSA V AGRORE 

Kumar. 42 Cal 801 - 421 .A. l — 

17 Bom LR 420-21 0 L J 231- 
28 M L J 518-19 0 W.N. 2o0- 
13 A L J 229-17 M.LT 143 = 
2 L W. 258-28 I 0. 9<0 = 
(1915) M.W.N. 621 (P.C.). 


G. P. CODE (Y of 1908), O. 23, R. 8—Matters 
outside suit. 

-0. 23, R. 3— Matters ou'side suit — 

Testamentary •suit —Compromise—Validity of. 

Where in a testamentary suit, consent terms 
are proposed one of whiob falls within the 
testamentary jurisdiction and others do not, 
the decree may properly embody all ihe terms 
io a schedule for refereuoe but its operative 
pact should be coufiued to suoh terms as are 
withiu ns jurisdiotiCQ ; and tbe testamentary 
Court should leave tbe parties to lake separate 
proceedings under the ordinary original civil 
jurisdiction to enforce the remaining urms if 
necessary. (Ma tin, J.) BA1 MONGBIBAI V, 
BAI RAMBHALAXMI. 89 1 C 344 = 

22 Bara. L.R. 1286. 

-0. 23, R. 8 -Matters outride suit 

affected - Decree—Form of. 

Where a compromise is not within the soope 
of tbe suit, no decree could be made to give 
eSoot thereto under 0. 23, R. 3, Civil Procedure 
Code. When the comptomise has been tfieoted 
between the parties, the proper oourse to follow 
19 to reoite the oomprrmiso io tbe deoree com¬ 
pletely, but to pass a deoree io accordance there¬ 
with only in so far as i* relates to tbe suit. 
[Maokerjee and Paninn, JJ ) Jib KRISHNA 
Chakravarthi v . Ramebh Chandra Das. 

38 C.L.J. 72. 

-0. 23. R- 8— Matters outside suit— 

Decree on compromise, if can deal with. 

Where a consent decree in partition suit 
between brotbirs purported to deal with the 
rights in the mother's share after her death, 
Held, that suoh a matter did not relate to the 
suit and the deoree wbb without jurisdiction 
and did not operate as res judicata. Tbe faota 
as a whole must be locked into to see whether 
matters had been introduced which did not 
relate to tbe snit. (Rankin, J.) 8ASHI BHU- 
SAN o. Hari NauaYaN. 25 C.W.N. 890 = 

66 1.0. 705 = 48 Oal. 1059. 

-0 23. R. 8 —Matters outside Suit- 

Compromise— Decree — Form of. 

Where a compromise goes beyond the aubjeot- 
m*Uer of the suit, tbo proper prooedure for the 
Court is to reoite the compromise in tbe deoree 
but to make part of the deoree only so muoh of 
the compromise as relates to tbe eubjeot-matter 
of tbe suit. 47 Cal. 4P6 (P C.). Ref. (Mooktrjee 
and Panton. JJ.) JIVaN KRISHNA CHAKBA- 
varthy v. rameschandar Das. 65 I G. 47. 

_0. 23 R 3— Matters outside suit—It 

can be dealt with by decree. 

A deoree passed on compromise in bo far aB it 
relates to property extraneous to the suit is 
without jurisdiction and moperative. 78 P. R. 
1917, Foil (Scut-Smith J.) KARTAR 6INGH 
v. Indar Singh. 51 1.0. 273 = 81 P.R. 1919. 

-0. 23, R. 3 -Matters outside suit- 

procedure. 

Where a petition includes matters not in suit 
the Court should pass a deoree with regard to 
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C. P CODE (Y of 1908), 0. 23. R. 3—Matters 
outside suit. 

matters in suit only and not to,reject the peti¬ 
tion entirely. [Scott-Smith and Broadway, JJ.) 
HARI CHAND v■ MAGHI Mal. 

98 P W.R. 1917 = 78 P R 1917 = 
40 I C. 679 = 112 P.L R. 1917. 

—-0. 23, R. 3— Ma'.lers outside suit — 

Rights of parties. 

A valid and binding compromise operates as 
a bar to the trial of any question forming the 
subject-matter of the compromise Where the 
Court sanotions a compromise, but eome of its 
provisions oould not be embodied in the decree 
because they did not relate to the suit, these 
provisions oould be enforoed against the minors 
though not by way of execution of the compro¬ 
mise decree. (Abdur Rahim and Oldfield , J-J.) 
RAJAGOPADAN V. T. B. 8UBRAMANIA IYER. 

33 I.c. 334 = (1919) M W N. 836. 

-0 23, R. 3— Matters outside suit— 

Compromise decree—Binding nature of—Estop¬ 
pel. 

A compromise deoree constitutes an estoppel 
by matter of record between the parties to the 
compromise, though it relates to matters out¬ 
side the suit. 1 Bakeiuell and Phillips, JJ) 
ARYAPUTHURA GOUNDEN V . ETTIA GOUN- 
DBN. (1917) M W.N 791=6 L.W 633 = 

42 l.C. 223 = 33 M.L J. 615. 

-0. 23, R. 3 —Matters outside suit— 

Compromise decree—Execution of—Terms of the 
razinamah reproduced in the decree. 

?T)Where a compromise deoree, while incor¬ 
porating in extenso the terms of a compromise 
petition, adopts them and makes them execu¬ 
table only so far as they concern the suit and 
where the terms not so adopted do net relate to 
the suit either direotly or indirectly as indica¬ 
ting a quid pro quo on which the settlement of 
the plaint claim was based. Held, that the terms 
so omitted to be adopted are not executable with 
the deoree. ( Oldfield and Sadasxva Aiyar , JJ.) 
BUB AN ABA YANA AIYAR V . MATA THEVAN. 

30 1.0. 263 = 2 L.W. 608. 

--0. 23, R. 8— Matters outside suit — 

Compromise decree—Some terms of razinamah 
not relating to the subject-matter of the suit— 
Jurisdiction of Court. 

Where a certain term of a razinamah does 
not relate to the subject-matter of the suit, the 
Court has jurisdiction to embody it as part of 
the deoree if that term forms the consideration 
for the razinamah. (1914) M.W.N, 256. Foil. 
{Sankaran Nair and Ayling, JJ.) RATNA- 

caWMI Ohbtty V . Ratnammal. 

27 M L J. 388 = 13 M L.T. 419 = 
24 I 0. 185 = 1 L.W 446. 

-0. 23, R. 3— Matters outside suit— 

Inclusion of terms - Objections as to—Where be 
taken. 

An objection to the inclusion of a term in a 
compromise deoree, on the ground that it goes 
beyond the subjeot-matter, ought to be taken by 
way of appeal and cannot be urged when exeou- 


C. P. CODE (Y of 1908), 0 23, R. 3-Mortgage 
decree. 

tion ie sought. 36 Cal. 193, Not foil. Whether 
any term in a compromise deoree is oovered by 
the subjeot-matter must be deoided from the 
frame of the suit, the relief claimed, aod the 
relief allowed by the decree or adjustment 
made by agreement. The terms and conditions 
in a compromise deoree forming the considera¬ 
tion for the compromise must be inootporated 
in the deoree, where they have a binding effect 
even if they go beyond the subject-matter of 
the suit. (Ayling and Sadasiva Aiyar, JJ.) 
8ABAPATHY PILLAY V. VENMAHALINGA 
PILLAI. 38 Mad. 999=13 M L.T. 206 = 

26 M L.J. 331= 23 1.0. 381- 
(1914) M.W.H. 296. 

- 0. 23. R. 3— Matters outside suit— 

Consideration. 

A settlement of disputes forming the aubjeot- 
matter of a 9Uit must be followed up by a 
decree even though the consideration therefor 
relates to matters extraneous to suit. 1 Mullick 
and Jwala Prasad. JJ.) RAMPADARATH 3ING 
v. BOHARI KOERI. 32 I C. 20 = 4 P.L J. 667. 

- 0 23, R. 3— Matters outside suit— 

Duty of Court. 

A Court should reoord the entire compromise 
hied by the parties and draw up a decree giving 
the parties the right to execute the decree in 
reapeot of the matters whioh properly fall 
within the soope of the aotion, leaving it to the 
parties to enforce by whatever means they like 
that portion of the compromise referring to 
matters outside the scope of the suit. ( Chap¬ 
man, Atkinson and Ali Imam, JJ ) CHARU 
CHANDRA MlTRA v. 8AMBHU NATH PANDEY. 
3 P.L J. 288 = 4 P.L. W. 393 = 46 I.C. 398 = 

1918 Pat. 193 (P B ). 

—- 0. 23, R. 3 —Matters outside suit — 

Compromise. 

Per Jwala Prasad, J.—The words "so far as 
it relates to the8ail ,, in O. 23, R. 3 of the C P. 
Code show that all the terms whioh form the 
consideration for the adjustment of the matter 
in dispute whether they form the subject- 
matter of the suit or not, beoome related to the 
suit and oan be embodied in the deoree 30 Mad- 
470, Foil, (Chapman and Jwala Prasad, JJ.) 
Kabu Mian v. Tejo Mian. 3 P. L. J. 43 = 

43 I. C. 282 = 3 Pat. L.W. 141. 

Mode of Enforcement. 

- 0. 23, R. 3 —Mode of enforcement — 

Remedy by execution. 

Once a compromise deoree has been passed 
with reference to the rights of the parties to a 
suit, their further remedy is by way of execu- 
ion and not by a suit. (Bevan Petman, J.) 

Nika Mad v Marwari Bank Ltd. 

32 I. C 188-151 P. R. 1919 

Mortgage Decree. 

- 0. 23, R. 3 —Mortgage decree—Adjust- 

ynent before final decree. 

The proceedings after a preliminary decree in 
a mortgage suit are proceedings in a suit to 
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€. P. CODE (V of 1908). 0 23, R. 3-Mortg»ge 
decree. 

which O. 23, R. 3 of th* G. P. Code applies. 
(Mxttra, AJ.C.) DHARAM 8INGH u. GANESH 
Ram. 43 1.0. 399. 

-0. 23, R. 8 and 0. 84, R. 4— Mortgage 

decree. 

O. 23, R. 3 empowers the Court to pass a 
decree in aooordanoe with the terms of settle¬ 
ment and rules over O. 34, R. 4. (Dae and 
Adami, JJ.) ARUNBATI KUMaRI v- RAM 
NlRANJAN, 88 1. 0. 299 = 2 P.L T. 38. 

-0. 23, R. 3 and 0. 84, R. 8— Mortgage 

decree—Part payment out of Court between the 
dates of the preliminary and final decree. 

If the preliminary deoree is satisfied in part 
out of Court, the Court, at the final taking of 
aooounts will permit suoh payment towards the 
Batisfaotion of the deoree and nothing in O. 34, 

R. 5 prevents suoh an adjustment. ( Sharfud - 

din and Roe, JJ.) JOGENDRA PRASAD Nara- 
YAN SINGH U. GOURI SHANKAR PRASAD 
BABU. 2 Pat. L.W. 88 = 

40 1.0. 188 = 2 Pat. L.J. 838. 

Oral Oompromiie. 

-0. 23, R. 3— Oral compromise—Mort¬ 
gage — Whether can be superseded by oral com¬ 
promise. 

The mere faot of an oral oompromiee having 
been oome to oannot supersede the mortgage 
unless the Court aooepts it and passes a deoree 
in aooordanoe with it. ( Eantrji , J.) RAMRATAN 
SUBBAN. 24 I.C. 93 = 12 A.L J. 672. 

Partial Oompromiie. 

-0. 28, R. 3 and 0. 21. R. 90— Partial 

compromise—Not binding on persons not parties 
to the compromise — Revision —C. P. Code, 

S. 115. 

A oompromiee is not binding on a person 
who is not a party to it. When a raiyat’s 
holding is sold in ezeoution of a rent deoree 
and an application to set aside the sale is made 
by the mortgagee of the holding who had pur¬ 
chased it in ezeoution of his mortgage deoree 
and the matter is oompromised as between them 
without referenoe to the judgment-debtors 
the Court oannot enforce the oompromiee as 
against the' judgment-debtors who were not 
parties totit. ( Richardson and Beachcroft, JJ.) 
Abdul Karim v. Meherunessa. 

48 I Q. 33 

-0. 23, R. 3 —Partial compromise — 

Compounding with some defendants—Decree of 
withdrawal, whether can be made. 

Where a plaintiff compounded his difierenoes 
with some of tho defendants and prayed tor 
withdrawal of suit, the proper order of the Court 
to pass would be one of dismissal for want of 
prosecution, (Chatter jee and Beachcroft, JJ.) 

Bbojendra Kumar Dasv Gobinda Mohan 

DAS. 31 I G. 186 = 20 C.W N. 752. 

-0. 23, R, 8 —Partial compromise— 

Some of the parties only agreeing. 


C. P. CODE (Y of 1908) 0. 23, R. 3-Pleader s 
authority, 

Where on appeal to the High Court all the 
parties to the deoree of the lower Court except 
one, oompromised the matter, it is bindiug on 
those who were parties to it, (except the one 
that did not sign it) as the compromise did not 
in terms modify the deoree but only aUered 
the mode of payment. (Abdur Raliwi and 
Spencer, JJ.) achama Naidu v. Krishna- 
8WAMYNAIDU. 34 I.C. 918. 

1 1 --0. 23, R. 3 — Partial compromise — 

Compromise with one deft. only. 

Where the plff. in an ejectment suit agaiust 
two defts. oould have maintained the suit 
against one only, he can enter into a compro¬ 
mise with one deft, only, to the effe:t that the 
result of the suit shall not affect him aud that 
deft, with respeot to a particular property 
involved in the suit. (Das and Adami, JJ.) 
BHAGW ATI KUER V. JAGDAM SAHAY. 

62 I.C. 933 = 2 Pat. L.T. 471. 

Partition aolt. 

—- 0. 23, R. 3— Partition suit—Compro¬ 

mise between some of the sharers 

A partition of joint property oannot be effeofc- 
ed by a oompromiee as between some of the 
oo-owners and a deoree based on sucb a com¬ 
promise does not bind the persons who are not 
parties to the compromise. (Mcokerje? and 
Beachcroft, JJ.) Gobind Chandra Sardar 
v. Bhagbat Sardar. 27 I.C. 242. 

- 0. 23, R. 3 —Partition suit—Consent 

decree—Partnership. 

A consent deoree cannot be validly passed on 
a oompromiee among some only of the parties 
in a partition suit. (Mookerjee and Ca'-nduff, 
JJ.) NlTYAMONI DASI V. GOKUL, CHANDRA. 

9 1.0. 210 = 13 C L.J. 16. 

Pleader’s authority. 

- 0. 28, R. 3 — Pleader's authority — 

Vakalatnama express in terms. 

Where by a Vakalatnama the plaintiffs 
expressly epeoify that the presentation to the 
Court of petitions relinquishing the olaim, 
compromise and withdrawal of suit by the 
pleader, is binding on them, and the pleader 
does present a compromise, the plaintiffs are 
bound by his acts. ( Piggott and Walsh, JJ). 

Hokum Singh v. Tanda Singh 

19 A L.J 83 = 60 1.0 912 = 
L.R. 2 A. 21 = 2 D.P.L R. (All.) 408. 

- 0. 28, R. 3 — Pleader's authority — 

Petition of compromise presented by vakils — 
Authority. 

Where a razinamah petition was presented 
by the vakils at tho instance of the parties and 
was aoted upon by the Court the question of 
the authority of tho pleadere to compromise 
does not arise, as the compromise is by the 
parties and not by the pleaders. ( Abdur Rahim 
and Oldfield, JJ.) Pambayam OHBTTY v. 
Kandaswami aiyab. 

60 1.0. 22 = 12 L.W. 862. 
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C. P. COOS lY of 1908), 0. 23. R. 3—Pleader’s 
authority. 

-O. 23, R. 3 — Pleader’s authority — 

Consent d(c r ee—Counsel a:ting cn acquiescence 
of appellant's age t. 

Where the applicant challenged the oomont 
decree on the ground th it hi? counsel misappre¬ 
hension against instructions : — H It, on the 
tacts proved that the agent of ibe appellant 
acquiesced iG too settlement though under 
protest oropcsed by the oouesfl in ibe interest 
ol hi“ chief and that he accepted it when every 
attempt to raise money necessary to sanely, 
plaint.fl- cla'tn lailed, the deone was binding 
cn b>m. Two proro-utir-us are well settled ; 
first that express authority i- not needed for a 
oouneel to euter iDto a comprt in se wi-.bin the 
Ecopo of tho suit ; and secondly where there is 
limitation of authority and i bat limitation is 
ecmmoi i:e.ted to ibe oth^r p>dc, ooneent by 
counsel outside the him s of t-is authority 
would be of no » ffeot . IDis and B ekn'll, J J I 
Nilmoni Craudhuri v. Kedar Nath 
DaOA. 3 P.L.T. 371 — 1 P. 480 = 67 I C. P6 = 

1922 P. 232. 

Preliminary Decree. 

-0. 23, R. 3 —Preliminary decree — 

Appeal from — Compromise. 

In a suit for taking partnership aocouots after 
a preliminary decree has been passed the suit 
is still pending in the Original Court for the 
purpoee of proceeding to final deoree, end if an 
appeal io preferred Ircm the preliminary deoree 
the jurisdiction of the Original Court to reoord 
a compromise under O. ‘23, 3. 3, O.P.C. is not 
oosled by reason of (he appeal. I F>wc«tt. J.C. 
and K mp, A.J C.) CH ELL A RAM KHIALD/S 0. 

Seth Kimatram. 

82 I.C. 869 = 13 S L R. 135. 

Probate Proceedings. 

——-0. 23, R. 3- Proba e proceedings — 

Compromise. 

A compromise of, in probate case is binding 
only upon the parties to it. (Chatterje* and 
Mullick, JJ.) SHYAM LaL V. H'MESWAR- 
BaSU. 33 I 0. 273 = 23 C.L J. 82. 

-0. 23, R. 3 —Probate proceedings —Pro¬ 
bate and Administration Act, (V of 1891). 8. 83 
—Proof ol will before division of yroperty. 

Parties cannot be permitted by the Court to 
divide the testator's property under a compro¬ 
mise belore the will is proved. A compromise 
in a probate case only makes tho ossenon- 
oontentiou?, but does not take away the Court’s 
doty to graDt or refuse probate. An objeotor 
in probate proceedings may, despite his agree¬ 
ment to compromise, subsequently r'quiro the 
question ol the execution of the will to be tried. 
On the objector’s withdrawal from contest on 
compromise, the case cannot be dismissed id 
accordance with the terms of compromise, but 
probate in o^mmon form should be granted. 
(Mullick and Kingtford. JJ.) Janak BaTI 
Thakurain v. Gajanand Thakur 

20 C.W.N. 986 = 1 Pat. L J. 977 = 
37 I G. 12 = 1 Pat. L.W. 41. 


0. P. CODE (Y of 1908), 0 23, R. 8—Record of 
compromise. 

Pablic Trust. 

-0. 23, R. 3 —Public trust — Ccmpro- 

mite by trustee. 

A bona fide compromise by the trustee of a 
pubho trust relating to trust properties is a 
lawful cornpr m se. {Abdur Bah m and Old¬ 
field, J J. I PaMBaYAM C HETTY V KANDA- 
bWAMI A1YAR . 60 I C. 22=12 L.W. 602. 

Record of Compromise. 

-0. 23. R. 8 —Record of compromise by 

guardian. 

V/bere the guardian of a minor anotion pur* 
chaser enters into a or mprcmiee on the minor’s 
heball in a proacediDg to 6et aside a s-»le under 
O 21, R. fcO, without leave of ibe Court, and 
no leave is expressly reoorded, the C 'urt ought 
not to reoord i be cum promise. (NR. Chatte*ji 
and Pam on, JJ ) 6ITALA Dab fid UKKRJI v. 
BHUT Nath Naskkb. 62 I.G. 688. 

-0. 23, R. 3— Record of compromise— 

Consent decree—Appeal. 

A deoree under O. 23, R, 3 can be passed 
only af or there ha4 been an order that the 
compromise be reoorded ; this is not a mere 
matter of form and a consent decree passed 
without such order 19 liable to be set aside on 
appeal notwithstanding the bar under 8. 96 
(3). (Jenkins, C J. and Chatterjee. J ) PaBaN 
SaRDAB v PHUPENDRA Nath Naq. 

33 I.C. 769 = 43 Gal. 89. 

-0. 23, R. 3 -Record of compromise — 

Petition not presented by parties, 

A deed of 00 mpromise whioh had been exe¬ 
cuted by the parties in the presence of the 
Tahaildar was forwarded by the latter to the 
Civil Court in which tbe suit was peodiDg. 
Held, that the mere fact that tbe dooument 
was not presented by tbe parties themselves 
was immaterial. (Scott Sm'th and Broadway» 
JJ.) HaRI CHAND v Mag PI Mac. 

78 P R. 1917= 112 PL.R 1917 — 
40 1.0. 678 = 93 P.W.R. 1917. 

- 0.23 R. Z—Record of compromise — 

Party’s signature. 

A party present in Court at tbe time of com- 
promise and doe3 not objeot to it, is bound by 
it though be has not signed it especially if be 
gets s r me bent fit under it. (Johnstone and 
Raitigan, JJ ) Amibu Fakiba. 

242 P L.R 1914 = 25 I 0 871- 

139 P.W.R. lili- 

-0. 23, R. 3— Record of compromise— 

Essential. 

The Oonrt should first paes an order direct’ 
iog the compromise to be reoorded and then 
pass a deoree in accordance therewith. (JR stti- 
qan and Shadi Lai, JJ.) HUHAMMaD RaRHID 
v. RahmatullaH. 212 P.L.R. 1914- 

24 1.0. 680=184 P.W.R. 1914- 

96 F.R. 1914. 
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0. P. OODE (¥ of 1908), 0. 93, R. 8— Reoord of 
compromise, 

■ - 0. 23, R. 8— Record of compromise — 

What is. 

An eider pi Court adjcurnirg a case and 
incidentally nctirg the .'act of an agreement 
made cut ot Ccutt between the parties as a 
grtund cl acjcutrment is rot a record ot the 
terms ol the crmprcmise. 8 92 does not pre¬ 
vent oral evidence ol ibe teims ol the ocmpro- 
miee being gmD. [While, C.J . and Scnkaran 
Nair, J.) 6/UBAjSDA MUDALIaR v. c hinna- 
SAWMI BAH. 29 1.0.860. 

Revenue Proceedings. 

— — 0. 23, R. 3—Revenue proceedings. 

R. 3 ol 0. 23, C.P.C., applies to oivil as well 
as revenue proceedings. [Stuaitand Kanhaiya 
Lai, A J.Cb.) SHANKaR BlNGH V. KALKA 
BAKSH BllSGH. £9 1 0.946 = 210 0.846. 

-0. 28, R. 4—.Execution proceedings. 

Provisions as to withdrawal do not apply to 
execution proceedings. Therefore an applica¬ 
tion lor executicn ol a decree cannot be with¬ 
drawn with liberty to make afresh application. 
(Richards, C.J. andBanerjee, J.) Mata Palat 
v, Beni Madho. 12 A.L J, 235 = 

22 1.0. 961 = 86 All. 172. 

— 0. 28, R. 1 —Execution proceedings— 
Compromise—Legality of. 

0. 23, R. 4 ol the O.P. Code is explioit in its 
teims and declares O. 23 to be inapplicable to 
proceedings in execution of a decree or order. 
Consequently an arrangement entered ioto alter ■ 
deoree lor payment of the sum deoreed in instal¬ 
ments is not binding and limitation for execu¬ 
tion ol the deoree rnnB nevertheless. ( Broad¬ 
way, I J.) BANARSI DAB V. RAMZAN. 

72 I.C. 477 =>1924 Lab. 842, 

—-^0. 28, R. 4 — Compromise in execution 
—Dismissal of application for execution const - ; 
guently—Estoppel. : 

Where an execution application was dismiss¬ 
ed on the basis of a compromise whioh provided 
for a partioulac method of satisfaction and also , 
for a fresh application if the compromise was 
not carried ont, and on the deoree-holder filing 
another application when the full amount was 
not paid, the deft, oontended that the com¬ 
promise oould not be enforoed in execution, 
Held , that the deft, was estopped and that 
O. 28, R.. 4 does not afieot the rule of estoppel. 

( Benson and Abdur Rahim, 33.) 8HRI RanGA 
BHUPALA BALAI RAO GARU V. NaYANIM 
Bahadur Varo. 13 10.81. 

— -O. 24, Rr. 1. 2 and 8 —Execution pro¬ 

ceedings - Applicability of provisions 

Where the amount deposited m Court in 
exeoution might have been immediately on 
deposit paid out to the deoree-holder in part 
discharge ol bis olaim, the judgment-debtors 
were relieved from paying any interest on that 
amount on the analogy of O. 24, Rr 1,2 and 
8, 0. P. 0, ( Richards, 0. J. and Banerji, J.) 
Amtul Habib v. Muhammad usuf 

40 All. 128-481. 0. 820-16 ALJ. 18. 

Vol. 11-41 


0, P. CODE (Y of 1908), 0, 28, R. 1. 

-0. 24, R. 2— Invalid— Tender—Cessa¬ 
tion of interest. 

Where a mortgagee reluees to receive the 
mortgage money deposited in Ccurt and a suit 
lor redemption is filed by mortgagor subse¬ 
quently, tb6 plaint.fi is entitled to cessation of 
interest (rem tbe date ol the service of the 
plaint and the summene cn the deft. [Sesha- 
giri Atyar and Nopier. JJ.) SUBRiMAMA 
AIYAR V. NARAYANBWAMI VANDYAR. 

84 M L J. 489-48 I.C. 688= 7 L.W. 687. 

-0. 24, R. 4, 8. 33— Award of costs— 

' Discretion of Court . 

Where tbe amount for the recovery of which 
! the suit has teen instituted bas been deposited 
in Court, the Ccurt has get a discretion as tc 
tbe disposal of costs. [Benscn and Abdur 
Rahim, 33.) RAMA&WAMI REDDY v. LAKSH- 
MIAUBAL AMMAD, 18 1.0 200 = 

(1911) 2 M.W.N. 668. 

-0. 24, R. 4 (2 )—Deposit of amount — 

Costs, award of—Court, duty of. 

Where the defendant pays money into Court 
under 0. 24, R. 4 (2) and eays that the plaint- 
tiff never made any demand for it before suit, 
and the plaintiff denies it, tbe Court should 
reoord a finding as to whether a demand was 
made or not, so as to determine by whom the 
costs should be paid. (Wallis, J.) JAYANTI 
KISTAPPA V. JAYANTI CHINIAPPA 

13 1.0. 188= (1912) M.W.N. 88. 

-0. 28, R. 1 —Temporary residence is 

not within the rule. 

Temporary residence in British India for 
purposes ot suit is not residence within the rule. 
( Macleod , 0- J.) Eanif v. Kulbum. 

23 Bom. L.R. 1283 = 46 Bom. 589 — 
64 1.0. 703=1922 Bom. 299. 

--0. 26, R. 1— Security—After-acquired 

property of insolvent—Suit by undischarged 
bankrupts — Security for costs— 0. P. Code. 
8. 161. 

An undischarged insolvent sued for the 
reoovery of a sum due in respeot ot brokerage 
from the defendant and earned by him subse¬ 
quent to bis adjudication, the amount olaimed 
being in excess ol tbe amount of his debts 
proveable in insolvency. Defendant applied for 
an order that plaintiff was suing merely for 
the benefit of tbe Official Assignee and so an 
order as to security lor tbe costs of the suit 
should be made. Held, that tbe plff. was not a 
nominal plff. suing merely for the benefit of the 
Offioial Assignee and so no order as to security 
for oosts should be made. Tbe application is 
not covered by any prevision in tbe C. P. Code 
but that Code not being exhaustive, it must be 
dealt with undor the general law. I Or eaves. J.) 

E. D. Murray v. East Bengal Mahajan 
FLOTILLA CO., I.TD. 46 Gal. 180 = 

22 G.W.H. 1018 = 48 I 0. 622, 

-0. 28, R 1 and 0 41, R. 10 —Security 

for costs of appeal, when to be demanded. 
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0. P. OODE (Y of 1908), 0 25, R. 1. 

There is no hard and fast rale that unless a 
plff. appellant has no interest in the litigation 
but he is a mere puppet in the hands of others, 
there oannot be any orders against him for 
seourity for costs. 5 Bom. B.R. 661, Appr. 
( Bolmwood and Imam, JJ.) CHANDRA KANTA 

Ganguly v. Sarojini debi. 32 I.c. 786, 

-0. 23, R. 1—Security for costs—When 

to be demanded. 

A Court has' power to demand seourity for 
oosts where it finds that the plff. is not the real 
litigant but a puppet in the hands of others. 
Where the plfl. has got a substantial interest 
in the suit the order for seourity should not be 
made, nor should it be made nerely because the 
plff. is a poor man and cannot pay the oosts 
if he loses. 2 Cal. 283 ; 14 Cal. 533, Re!, on. 
(Stephen and Mullick, JJ.) Harinath Singh 
v. Ram Kumar Bagchi. 18C.W.N 119 = 

20 I.C. 703 = 19 C.L.J 89 

-—O. 23, R. 1—Pauper appeal—Security 

for costs—Grounds. 

Very Rpeoial grounds should be required 
before a suitor in forma pauperis should be 
required to give security for oosts. A mere 
suggestion that somebody else is financing is 
not suoh a ground. (Letitaigne, J.) Ma Saw 
V. MAUNG SHWE GON. 2 Bur. L J. 78 = 

78 1.0. 309 =*1928 Rang. 24ft. 

■ O. 23, R. 1 <3 )—Suit for payment of 
money—Suit for dissolution of partnership 
accounts and recovery of stridhanam property is 
not. 

A suit for dissolution of partnership and 
aooount and for tho recovery of the stridhanam 
property belonging to a female plaintiff is not 
a suit for payment of money within O. 25. R. I 
(3), G. P. Code. ( Greaves and Ghost. JJ.) 
AMULYA 8UNDARI DASSYA V. 8YAMA 8UNDAB 
SAHA. 68 1.0. 607 = 1928 Cal 316 (2). 

-O. 23, R. 1 (3)— Security for costs— 

When can be made. 

Security for the defendant’s costs oannot 
be ordered if there are grounds tending to 
prove that the defence is true 1 and so no 
order should be made before the written state¬ 
ment is filed, (Fletcher, J.) GEOBGIANA 

Major v. Maurice Edward bandmann 

18 1.0. 217. 

- 0. 25, R. 1 (3)—Suif for payment of 

money—Suit for declaration of title to moveables 
or their value. 

A suit for a declaration of title to oertain 
moveables and for recovery of possession of 
the Bame or in the alternative to obtain a deoree 
for their value is virtually a suit for pavment 
of money within O. 25, R, 1 (3), O.P.O. 17 
Cal. 610; 39 Bom. 602, Poll. iBrett and 
Camduff JJ.) anandamoyee Chowdhu- 
bani v. Gokul Chandra Roy. 1ft 1.0. 290 = 

16 G.W.N. 763. 

— o. 28, R. i (8) andO. 33— Pauper, 
woman— Security for costs. 


0. P. CODE (Y of 1908), O. 2B, R. 1. 

A woman allowed to bring a pauper suit 
cannot be required to furnish seourity for oosts, 
as an order of seourity would mean a refusal of 
permission to sue as a pauper. 12 O.W.N. 163, 
Foil. (Fox, O.J. and Tioomey, J.) Ma GUN 
u. THA HNIN. 8 L.B.R. 387 = 38 I.C. 320= 

10 Bar. L T. 108. 

See also (Macleod, J.) Bai Laxmi v. HAR- 
JIVAN NATHU. 13 Bom. L.R. 988 = 

12 I.C. 638 = 36 Bom. 415. 

--—O. 23, R. 2—Next friend of minor 

plaintiff unable to qive security for costs—Suit, 
if, should be stopped. 

A suit by a minor plff. should not be stopped 
merely on the ground that the next friend 
is unable to give security for ooat6 *, the other 
parties concerned have a right to ask for the 
removal of the next friend or if the suit is not 
a just one, for stay of the s^me. (Robertson, J. 
BhaJ BHAISHANKAR V MULJI ASHARAM. 

13 Bom. L.R. 480 = 11 1 0. 331 = 33 Bora. 889. 

-0. 26— Scope of. 

O. 26 amplifies and explains S. 75. (Abdul 
Raoof and Harrison, JJ.) SAWAN Wad v, 
RAMAQ MAL. 3 Lfth. 209 = 

68 I.C. 802 = 1922 Lah. 47. 

-O. 26 —Interlocutory order appointing 

Commissioner — Revision. 

The High Court refused to interfere in 
revision with an interlocutory order of the 
lower Court directing a Commissioner to ascer¬ 
tain mesne profits as the applicant had a 
remedy by way of appeal from the final deoree. 
(Spencer, J.) Hussain Sahib v. Hammad 
SAHIB. 16 L.W 812=(1922I M W N 862 = 

74iI.G. 812 = 81 M.L T. 180 = 

1923 Mad. 43- 

■ - — O. 26— Commissioner's report — Objec¬ 
tion to, should be heard by the Court. 

Where the report of a Commissioner appoint- 
ed by Court is objected to by both parties 
and the Court without hearing the objections 
appointed a second and a third Commissioner 
and finally aoted on the first Commissioner's 
report. Held, that the course followed was im¬ 
proper and that tho Oourt should have heard 
the objections and tried them. (Ayling, O.G.J. 
and Krlshnasami Rao, J.) AMU A NEITHIAR 
V. 8UBRAMANIYYAN. 

14 L W. 620 = 68 I.C. <69 = 
(1921) M W.N. 813. 

-O. 26 — Scope of. 

In the rules of praotice of the Oourt of Judi- 
oial Commissioner of Sind there is nothing pro¬ 
hibiting the granting of oopies of oross interro¬ 
gatories to the opposite party before a commis¬ 
sion is issued for the examination of a witness 
aod it is reasonable that eaoh side should know 
the questions the other desires to put. (Pratt 
J.C.) In ths matter of application by BIBI 

Saran. 89 I.C. 944 = 10 S.L.R. 210* 

-0.25, R. S—Examination of witnesses 

on commission —Grounds for. 
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-C. P. CODE (Y of 1908), 0. 36, R. 1. 

The Courts should not allow witnesses to be 
examined on commission without adequate 
reason. (-The 1 grounds upon whioh the Courts 
oan issue commission to examine witnesses are 
ordinarily those ep3oified in O 26, R. 1. 
{Batchelor, A.C.J. ami Shin. J.) PANACHAND 
v. MANOHARALAL. 42 Bora. 136 = 

48 I C. 729 = 20 Bom. L R. 1. 

- 0. 26, R. 1—Commission to ex if nine 

svecific witness— TPifaess not named examined — 
Effect . 

Where at the iastanoe of one side a com¬ 
mission was issued for taking the evidonoe of 
a particular witness and in spite of the objec¬ 
tion of the other side another witness was al«o 
examined. Beld, that the Court would be justifi¬ 
ed in ignoring the evidence of suoh person. (San¬ 
derson, C.J .. Mookerjee and Fletcher , JJ.) RiM- 
CHENDUR GOURI SHANKEB v. GaNPATRaM 
BlSWANATH. 69 1.0. 839 = 47 Cal. 983. 

-- 0. 26, Rr. 1 and 4 —“ A/ap,” meaning 

of—Discretion to issue corntnission. 

In the case of a witness not under the oontrol 
of the party asking for a commission, who re¬ 
sides beyond the limits fixed under O. 16, 
R. 19 (61, » oommission should issue a6 a 
matter of right, unless the Court is satisfied the 
party is merely abusing the Court’s authority 
to issue prooesa. It is not for the Court to 
decide whether the party will be benefited or 
not, as it is a matter entirely for the party. 
The word “may” in O. 26. Rc. 1 and 4 means 
“is given authority to”. (Wallace, J.) JAGAN- 
NATHA 8ASTBY V.' 8ARATHaMB\L AMMAL. 

46 Mad. 674-17 L W. 231 = 
(1923) M W.N. 197 = 71 I C. 930 = 
44 M L.J. 202 = 1923 Mad. 321. 

-0.26, R. 1—Commission — When should 

be issued whelhir benefit to the party praying 
therefor should be considered. 

The Court ought to issue commissions for 
the examination of witness at the instance of a 
party if all the conditions requisite therefor are 
fulfilled, irrespective of whether that oarty 
will be ultimately benefited thereby. (Abdul 
Rahim and Sundara Aiyar, JJ.) Vidya Parna 
v. Shethamma. 12 1.0. 74 = 21 M L J. 889. 

-0. 36, R. 1 —'Any person'—-Plaintiff 

—Grounds for issuing commission. 

The general rule is that evidenoe of a plaint¬ 
iff in a oase ought not to be taken on 
oommission exoept for very strong reasons. 
Mere inoonvenienoe or great diatauoe from the 
Court to the plff.’a plaoe of reaidenoe, is not a 
sufficient ground. (Rtggr, J.) 8 A. MUDALIAB 
v. abdul Rahman Brothers & Co. 

87 1 0. 985 = 13 Bar L,T. 33. 

-0. 26, R, 2 — Discretion of Court- 

Revision. 

Examination of witnesses on oommission is 
in the disoretion of the Court. Dismissal of 
application without enquiring or satisfying that 
evidenoe is unnecessary or irrelevant is 


0. P. CODE (Y of 1908), 0. 28, R. «. 

sufficient for interference in revision. (Robin¬ 
son, C.J. and Beald, J.) 8.R.M.M. CHETTY 
v. P.L.N.N. NARAYAN CHETTY. 

64 I C. 821 = 111 L B.R. 68. 

---0. 26, R. 4— Examination of witnesses 

— Rights of plaintiff and defendant—Discretion 
of Court—Inter ference— Revision, 

Where an application is made by a defend¬ 
ant, who lawfully resides out of the juris¬ 
diction of tfce Court, accordmg to the ordi¬ 
nary course of his Ufa and business, the Court 
will not regard the oase with tho 6amo etriot* 
ness as tho oase of the plaintiff who has insti¬ 
tuted his suit in a forum of hia ohoioe though 
he resides beyond the jurisdiction of such 
Court. Ross v. Woodford , (1894) 1 Ch. 38 and 
New v Barns, 64 L.J.Q B. 101, Rof. In cases 
under 0. J6. R. 4, C. P. Code, a dietinotion has 
been observed between an application by a plain¬ 
tiff asking fora commission to examine himself 
and an application by a defendant asking for 
a oommission to examine himself. O. 16, 
Rr. 19 and 21 apply to persons who are ordered 
to attend in person to give evidenoe, including 
persona who may bo parties to a suit, but are 
required to give evidenoe as witnesses. They have 
no application to a case where a party to a 
suit deaire9 to give evidenoe of hia own motion 
in his own favour. Such a case is governed 
by 0 26, R. 4, C. P. Code ; A Court of appeal 
should exercise great oaution when invited to 
interfere with an order of the trial Court made 
with jurisdiction in the exeroise of its dis¬ 
oretion as to granting a oommi39ion. Eaoh 
oase depends on its own oiroumstances and no 
rule as to the exeroise of that discretion oould 
be laid down. If the Appellate Court deems 
that tho disoretion was wrongly exeroised, if 
it deems that the case in all its bearings was not 
laid before the Court below, if it 9ees that the 
Court below misapprehended an important 
part of the case, the Court will interfere. The 
High Court iD revision set aside the order of 
the lower Court, where that Court overlooked 
the distinction whioh should be observed in the 
treatment of an application by the defendant as 
distinguished from a similar application by the 
plaintiff, and ordored the defendant to be ex¬ 
amined on oommission on payment of ocsts to 
the plaintiff for oross-examination. ( Mooker- 

jee and Panton. JJ.) Kumar Sarat Kumar 
Ray v. Ram Chandra Chatterjee 

89 G.L.J. 78 = 68 1 0. 9 = 1922 Cal. 42. 

-0. 26, R. 4 —Grounds for issuing 

commission . 

The issue of a oommission to examine a 
witness is a malter of judicial disoretion and 
will not b 1 * grained unless the application is 
made 6ona fide, the issue in respect of whioh 
the evidence is required is one whioh tho Court 
ought to try, that tbo witness to be examined 
would give evidenoe material to the ispue and 
unless there are some good reasons why the 
witness oannot be examined in Court. ( Fletcher, 
J.) A.P. SALEJI V. AHAMAD MU8AJI 8ALEJI. 

1910 613. 
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C. P. CODE (Y of 1908), 0. 26, R. 4. 

- ■ —0. 26, R. 4— Non-resident defendant — 

Examination on commission— Refusal—Effect 
of. \ 

It would be unfair to compel a deft, who ! 
resides at Colombo to come to Cuttack where 
a suit for acoount has been instituted against 
him, to be examined in Court or praotically to 
abandon his defence. He should be examined 
on commission. (1894) 1 Ch. 38, Re!. Where 
interrogalories for the examination of tbs deft, 
cannot be issued owing to the plfi.’s failure j 
to furnish a translation of their account papers, 
the commission should be issued without the 
interrogatories. The Court should exercise 
its discretion judicially. If there hae been an 
erroneous exeroise wnich has prejudiced the 
parties, the Court of appeal can set matters 
right, whether the order directs the issue of a 
commission or rejects the application. ( Mcok - : 
erjee and Beachcroft. J J.) ADAMJlKHADI Bai ; 
t). ISKUF AHMED MULLa. 16 I.C. 760. j 

- 0. 26, R. 4 — Commission lo examine ! 

defendant—Residence out of Dr. Itidia more j 
than 200 miles away is a sufficient ground. 

Where the defendant is his own sole witness 
and applied for a commission to hear himself 
examined as he was living more than 200 miles 
away in a Native State, the application should 
be allowed. iZafer Ali, J.) ELVERS v. 

American Motor Company. 78 I.C. 923 = 

1924 Lah. 475. 

— — ■■ 0. 26, R. 7— Commissioner — Dejnea- 
nour of witnesses. 

A Commissioner for the examination of wit¬ 
nesses is entitled by law to note his observation 
as to the demeanour of the witnesses examined 
by him. (Sanderson. 0. J.. Wcodroffe and 
Mookerjee, JJ.) Mariam Bibee v. Muham¬ 
mad IBRAHIM. 48 I.C. 561 = 28 C.L.J. 306. 

- - . 0. 26, Rp. 9,16,17 and. 18— Agra Ten¬ 

ancy Act—Applicability to. 

Report of a Commissioner appointed by an 
Asst. Colleotor in a suit for profits under 8. 164 
of the Agra Ten. Aot, oannot be admitted in 
evidence according to Rr. 9, 16, 17 and 18 of 
O. 26, 0. P. Oode. ( Piggott and Ryves, JJ.) 
Bakhta war Lal v. Sheo Prasad. 

89 All. 694 = 42 I.C. 720 = 15 A.L.J 766. 

-0. 26, R. 9— Local investigation by 

Court itself. 

A Court by which a suit is being tried does 
not aot irregularly and improperly in itself 
making a looal investigation in the oourse of 
the trial and supplementing the evidence by 
what was noted on the spot. (Carnduff and 
Chapman, JJ.) ASHRAF ALI v. MohammaD 
ALI. 24 I.C. 618. 

-O. 26, R. 9 and 0. 18, R. 18— Local 

investigation—Investigation by Court—Judg¬ 
ment. 

A Court oan hold a local investigation under 
O. 26, R. 9 and a-commission is to issue only if 
it oannot do it itself ; but a Judge making an 
Investigation should put the result on record 


G. P. CODE (Y of 1908), 0. 26, R. 9. 

for the sorutiny of the parties and he oannot 
use the information obtained as a basis foe his . 
judgment though he may do so for understand¬ 
ing the evidence. 1 C W.N. 682, Rel. on. 

( Mookerjee and Carnduff , JJ.) RAI KlSHORI 
Ghose V. Kumadhini KaNTA Ghose 

14 I.C. 877= 15 C.L.J. 188. 

-0. 26. Rp. 9 to 12 —Application lor 

local investigation by Court on the day set down 
for trial—Refusal. 

An application for local investigation was 
made on the day set down for trial and the 
Court dismissed it as beiDg too late. Held, that 
the dieoretioD vested in the Court was properly 
exeroised and cannot be interfered with in 
second appeal. (Carnduff, J.) RaJENDRA 

Narain Saha v. ashutosh Banyal. 

13 I.C. 194. 

-0. 26, R. 9 and 0.18, R. 8 —C.P. Code 

(1882), S. 392 —Local investigation in person. 

A Judge may make a looal inspection in 
person at his discretion. Under the present 
Code, a Judge may isaue a commission in any 
case where he deems it fit to do so, irrespec¬ 
tive of his own convenience. 8. 392 of the 
old Code compared. 39 Mad. 501 Codp.; 31 Bom. 

38 (P.C.) Expl. (Spencer and Ramesam, JJ.) 
Sabapathi FATHAN V. Natesa thevan. 

44 Mad. 640=40 M L.J. 554- 
18 L.W. 520 = 29 M L.T. 279 = 

62 I 0. 790 = (1921) M.W.N. 336. 

-0. 26, R. 9 —Commission for lo:a> 

investigation— Evidence closed. 

A commission tor local investigation oannot 
be issued after the evidence is closed aDd the 
oase is ready for judgment. (Kanliaiya Lal, 

A J.C.) Sundar Lal v. 8 ita Ram. 

31 I.C. 899. 

-0. 26, R. 9 —Local investigation- 

judgment based on. 

O. 26, R. 9 gives no power to a Court tc 
itself hold a looal inspeotion. A Judge can bold 
it only for the purpose of understanding the 
evidence and for no other purpose. He most 
deoide the case on the evidenoe adduoed before 
him, and if he finds that complete justioe 
oannot be done without looal investigation, he 
has power, onder this rule, to appoint a com¬ 
mission for this purpose, though the plfi has 
not appiiod for the same. The jadgmeot of a 
Court based entirely on a legal investigation of 
the Judge oannot be sustained. <Das t JJ 

D WAR AKA PRASAD V. MAKHU LAL.. 

82 1 C. 241. 

-O. 26, R. 9 -Local investigation by 

Court— Value of procadure■ 

It is a matter of doubt whether under the 
present oode the Court oan legally hold any 
local investigation in person but if it doc® e ®» 
the result ol suoh investigation most be made 
a matter of record, so that the party adversely 
affected by it may meet it and it should w 
used only to enable the Judge to unde*®*® 1 *® 
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€. P. CODE (Y of 1908), 0. 26. R. 10. 

the evideuoe and not for the purpose of baaing 
hia deoiaioo thereon. 14 I.C. 377, Ref. to. 

(Kingfford , J.) ANANT LAD SAHU v. GOKUD 
8AHU. 33 I.Q. 314. 

—0.26, R. 10— Defendant not appearing 
before Commissioner cannot object to report . 

A deft, who doea not appear before a Com¬ 
missioner oannot ordinarily objeot to hi9 report. 
( Mookerji , A.O.J. and Fletcher , J.) KAMIN1 
Kishore Ben u. Pabbartya Tiperah 
RAJ. 60 1.0. 434. 

—— — O. 28, R. 10— Lscal investigation— 
Irregular—Acquiescence by pirty— Effect. 

Whero a party to a local investigation, whiob 
he knew to be badly and oarelessly carried out, 
goes on with the trial with auoh kaowledge, he 
cannot at the last moment aek for giving 
fregh evidenoe. (Sharfuddin and Coxe, JJ.) 

Bhiddeswari Dasya v. Bhashi Bhushan 
OHADDHURY. 16 1.0. 89. 


—0. 26, Rp. 10 and 12— Objection to 
Commissioner’s report. 

Parties are entitled to object the Commis¬ 
sioner's report and prove their objection by 
examining the Commissioner or other witness. 
( Broadway , J.) HARCHARAN DAS u. DANPAT 
Mad Dewan OHAND. 42 1 0. 221 = 

1B1 P.W.R 1917. 


-■-0. 26, R. 10— Practice — Party not 

challenging the report. 

When a Commissioner is appointed to hold 
at looal inspection and to make a report and 
hia report ia subsequently not ohallenged by 
either party the Court should, if it thinks it aa 
not an accurate report, give the Commissioner 
an opportunity of giving evidenoe in support of 
his report. It is against established praotioe 
to find fault with the report behind the Com¬ 
missioner’s baok and to rejeot it in ioto, without 
his being examined and allowing him sub- 
atautiate the report. If there is a material 
error in the report it is the duty of a Court to 
send it baok for review or reconsideration by 

him. (Atkinson, J.) ajodhya Prasad Bingh 
v. Kamad Narain Singh. 88 I 0. 491. 


-0. 26, R. 10 (2| — Commissioner — 

Examination of—When can be allowed. 

Where objection is taken to the report of a 
Commissioner on the ground that he did not 
give any reasons for his findings, the Commis¬ 
sioner should, as a general rule, be examined as 
a witness. (Mookerjee and Beachcroft, JJ.) 
•Bitaram v. Ram Prosad Ram. 

19 Q.L J. 87 = 22 1.0 888 = 18 O.W.N. 697. 


.— 0. 26, R. 10 (3 )—Local investigation 

—Result unsatisfactory—Procedure. 

Where the result of a looal investigation is 
unsatisfactory the Oourt is not hound to order 
another inquiry. It oan deoide the case on the 
evidenoe. 98 O.L.J. 600, Diet. (Beachcroft, J.) 
<K)BIBUDDAH v, MODU. 60 1.0.801, 


C. P. CODE (Y of 1908), 0. 26, R 13. 

-0. 26, R. 10. 01. (3i— Report of local 

investigation—Refusal by Appellate Court to 
accept—Procedure. 

Whero aa Appellsto Court refuses to accept 
tbe report of the Commissioner for looal inquiry, 
it is uot bound to order a fresh local enquiry. 
It oan prooeed upon the other materials avail¬ 
able. It ie within lho discretion of a Judge to 
aocept the report of a Commissioner. A Court 
is bound co see that thero is some real ground 
for examining the Commissioner. It has a 
discretion in euoh matters to permit or refuse 
a partv to examine the Commissioner. {Fletcher 
and Panton , JJ.) CHOWDIIURY JADVENDRA 

v. Gajendra Narain Das. 

47 1.0. 690 = 28 C L J. 208. 

_0.26, Rr. 11 and 12— Commissioner 

to take account—Ignorance of language—Vali¬ 
dity of appointment. 

A Looal Commissioner appointed by oonsent 
of parties canuot be superseded simply on the 
ground that he is inoompetent to go into the 
acoounta, being ignorant of the language. 
Objections to the report of a Commissioner oan¬ 
not be raised for the first time in Second 
Appeal espeoially when it is not takon as a 
ground of appeal nor raised iu the lower 
Court. (Kensington, C.J. and Shah Din, J.) 

MUNSHI RAM v. MISRI. 

9 P.W.R. 1915 = 27 I.C. 598 = 

70 P.L.R. 1918. 

--0. 28. Rp. 12 and 16— Preliminary 

decree for dissolution of partner ship—Formal 
order in Form 21, Appendix D. 

In a suit for dissolution of partnership and 
aocounta an order was passed giving a prelimi¬ 
nary decree for dissolution and on the same, 
an order was passed appointing inter alia > 
receiver to take acoouat3 with instructions to 
Bubmit a report, Held, the Court should pass 
a formal preliminary decree in Form 21, 
Appendix D of the Code, and it should also 
record the fact of the appointment of the 
receiver, (Johnstone and Chevis, JJ.) MURLI 
Mad Daya ohand Firm v. Laohman. 

72 P.L R. 1914=22 I C. B26 = 

45 P.W.R. 1914. 

_0- 26, Rp. 12 and 16— Objection to 

Commissioner's report— Examination of Com¬ 
missioner. 

If objeotions are filed upon the report of a 
Commissioner, the objeotors should be allowed 
to examine the Commissioner to substantiate 
their objection by hia evidenoe. {Johnstone and 
Chevis . JJ.) MURDI MAD DAYAD GHAND 
FIRM v . Laohman. 72 P.L.R 1914 — 

22 I.G. 526-4B P.W.R. 191#. 

-0. 26, Rr. 13 and 11— Partition suit 
—Application for appointment of Commissioner 
for division. •, 

An application foe the appointment of a 
Commissioner to divido the propeetiee by metea 
and bounds after tbe passing of tbe preliminary 
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c. P. COD* V Y of 190B), 0. 28, R. 13. 

decree, is an application in the suit and not in 
execution. (Sadasiva Aiyar and Spencer, JJ.) 
ALUB LaKSHMI NARaSIMHA 8 ASTRDLU V. 
VENKATA NARASAMMA. 52 1.0. 61ft. 

-0. 26, Rp. 13 and 14— Appeal — 

Application /or partition by compromise is not 
application for execution, 

An application for the appointment of a 
Commissioner to make shares under a compro¬ 
mise deoree for partition, not being an applica¬ 
tion for execution, is not barred by time. 
Therelore if a Court wrongly treates it as an 
application for execution no appeal will lie. 
(Oldfield and Sadasiva Iyer, JJ,) SRINIVASA 
MUDALI V RAMASWAMI MUDaLI. 

2 L.W. 693 = 
18 M.L.T. 143-30 1 0 380 = 
(1913) M.W N. 723. 

-0. 26, B. 14— Partition — Decree — 

Execution—Casting lots for division — Validity. 

A casting of lots for the purpose of allotting 
shares to the parties is not opposed to O. 26, 
R. 14. The moat equitable way by which pro¬ 
perties could be assigned to co-paroeners will be 
to draw lota after dividing the properties with 
ceferenoe to the number of sharers. This pro¬ 
cedure is neither unwarranted nor illegal. 
iSeshagiri Aiyar and Napier , JJ.) ANANTA 
RamaPPa V. SUBRAYA. 29 I C. 245 - 

2 L.W. 430. 

-O. 26, R. 14— Commissioner, allotment 

by—Approved by order of Court—Effect, 

An order of Court approving of the allotment 
and division made by a Commissioner for parti¬ 
tion, is binding upon the parties even though a 
fresh deoree waB not passed in aooordanoe with 
the Commissioner’s report. A mere repudiation 
of the allotment by any of the parties will not 
extinguish the rights creattd by tbe Court’s 
order. (Benson and Sztndara Aiyar, JJ.) 
WADALMANTI 8HBINIVA3A V. WADALMANTI 

Venkat Ramaiah. 14MLT. 197 = 

20 1.0. 908 =»(1914) M.W.N. 144. 

-O. 26, R. 14— Commissioner’s report — 

Objection. 

Objections are entertainable to tbe report of 
the Commissioner under O. 26, R. 14. (Lindsay 
J.O. and Kanhaiya Lai, A.J.C.) ABDUL Basit 
v. Abdul Balam. 23 I.C. 227. 

-0. 26, R. 14 (2)— Commissioner’s re¬ 
port—Objection to—Power of Appellate Court 
to entertain. 

In dealing with the objections to the report 
of a Commissioner, an Appellate Court has the 
same power as the Original Court, and a party 
oannot be heard in the Appellate Court unless 
be had filed his objections in the Original 
Conrt. ( Twomty , C.J. and Ormond, J.) Ma 
DWE v. MA TIN LUN. 36 I.C. 972 = 

12 Bur. L T. 228. 

—-0. 26, R. IB— Fees —Local investiga¬ 

tion—8u*t pending in Sub-Court — District 
Court disallowing portion of ftt to Commis¬ 
sioner. i. . 


C. P. CODE (V of 1908), 0. 26, R. 17. 

The Dt. Judge has no power to disallow a- 
portion of the remuneration olaimed by a 
Commissioner for looal investigation in connec¬ 
tion with a suit pending in the Court of the 
Subordinate Judge. The matter is one which 
must be dealt with by the Bubordinate Judge 
in whose Court the suit is pending. (Teunon 
and Newbould , JJ.) Panghanan BEN v. 
Madhu Sudan Mullik. 44 I.C 496 = 

23 G.W.N 295. 

-0. 26, R. 18 —Fees due to Commis¬ 
sioner— Recovery of — Execution. 

Tbe order of a Court directing the parties to 
a partition suit to deposit the Amin’s fees is 
not capable of execution as there is no final 
deoree in the oase. (N. R, Chatterjee and 
Walmsley, JJ.) Lalit Mohan Banebjeb 
v. basdeo Nabain Singh. 21 I.C. 191, 

-0. 26, R. 13 — Commission — 

Commissioner — Fees—Method of realisation. 

It is cot proper that the Commissioner should 
be left to realise Lis fees by exeoution. The 
proper course is to oall on the plfis. to deposit 
the full amount in Court and refuse to draw up 
the deoree before the sum is so deposited. If 
the deft, also is liable to pay a share, the plfi, 
ought to bo mado to deposit it in Court and 
such sum ought to be allowed to the plfi. in 
the deoree. ( Mookerjee and Teunon , JJ-> 
Nanda Lal sarkar V. Benode Behari 
ROY. 9 I.C. 313 = 15 C.W.N. 221. 

- 0.26, R. 13 — Commissioner’s fees— 

Duty of Court to fix — Deposit before passing 
final orders—Reduction of Commissioner’s bills. 

Under O. 26, R. 15, the Court has to order 
tbe parties to make the deposits for tbe neces¬ 
sary remuneration of the Commissioners, and 
as it bas to be entered in the deoree, it is neces¬ 
sary to determine the foe of the Commissioner 
before tbe final disposal of the case. There is 
no justification for the Court to re-open tbe 
matter of tbe Commissioner’s fees which had 
been fixed iu tbe presence of the parties and 
paid by them after the case was disposed of. 
when tbe Commissioners applied for withdrawal 
of the amount deposited by the parties as their 
remuneration. 15 C. W. N. 221, Foil. There 
must be srma confidence reposed in the Com¬ 
missioners, who are pleaders and officers of the 
Court and their report as to the amount of work 
done by them oan only be set aside on sub¬ 
stantial and definite grounds. (Jwala Prasad , 

J.) Bhagavat Bahai w. Bbij bhokhan 
Prasad Singh. 37 I.C. 291 = 1 P.L.T. 171. 


-0. 26, R. 17 —Examination of witness 

on commission—Reading over to witnese not 
necessary—Effect of—Perjury. 


The provisions of 0. 26, R. 17 of the C. P. 
Code with regard to the examination of witnesses 
in Court does not require that the statements 
of the witness after they have been recorded 
should be read over to them and the same pro¬ 
cedure should be considered applicable In the 
oase of statement of witness recorded on c omm ie - 
lion. Consequently where statements record 
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0. P. CODE (Y o 1 1*08), 0. 87, R. 1. 

on oommisaion wets not read over to the 
witness they are admissible in evidence and it 
is open to the Conrt to grant sanction for per¬ 
jury in respect of Buoh statements. ( Daniels, 
A. J. C.) Mt. Feroza Jan v. Mirza amir 
ALI. 9 O.L.J. 893 = 9 0. & A L R. 108 = 

24 Cr. L.J. 781=74 I.C. 443- 

1923 Oadh 119. 

——0. 27, R. 1 —Plaint—Facts to be set 
forth. 

A plaintiff need not set forth in his plaint 
nothing more than the foots entitling him to 
the deoree that he asks for. He need not 
allege reply to probable defences. ( Martineau 
and Campbell, JJ.) NlAZ AHMAD KHAN t>. 
ABDUL LATIF. 1923 Lah. 478. 

-0. 29— Suit against a Railway Com¬ 
pany-Form of—Railways Act, Ss. 140, 141. 

Neither O. 29 of the Code nor 8s. 140 aod 141 
of the Railways Aot say anything about the 
manner in whioh a 9uit against a Railway 
Company is to be framed. The form in whioh 
a Company is to be sued is given in 8oh. I, 
App. A. of the Code. (Ross, J.) 8INQHI RAM 
BIHARI LALL V. AGENT, E. I RY. 

64 1.0. 123 = 2 Pat. L.T. 679. 

-0. 29, R, 1—Suif against companies 

—Frame of. 

O. 29, R 1 requires that a suit against com¬ 
panies should be framed, so as to desoribe them 
by the proper names. ( Mookerjee and Roe, JJ ) 
India General 8. N. R. oo. v. Lal Mohan 
Saha. 43 Cal. 441 = 31 I.C. 38 = 

22 Q.L.J. 241. 

-0. 29, R. 1— Suit bv Corporation- 

Plaint signed by Principal Officer, who is also 
on Ara-Mukhtear. 

In a suit by a Corporation the plaint if 
signed by the Principal Officer of the Corporation 
who was also an am-Mukhtear is sufficient 
oompliance with 0. 29. R. 1 and the part of 
his being an am Alukhlcar in addition, would 
not invalidate his aot as the Principal Offioer. 
(Mookerjee and Beachcroft, JJ.) CHANDRA 
SHEKHAR ZAMINDAR1 CO., LTD. V RAM- 
KUMar Haldar. 22 I.C 674 = 20 C.L J. 39. 

-0. 29, R, 1— Company—Right to sue 

in forma pauperis. 

It is open to a oompany in liquidation to 
bob in forma pauperis through its liquidator. 
( Bakewell and Kumaraswamy Sastri, JJ.) 
Perumal Koundan v. VENKATASWAMY 
Nayadu. 41 Mad. 624 = 45 I.C. 164- 

81 M.L J. 411. 

-0. SB, R. 8 —"Notice to be served alter 

suit properly framed.'* 

A plfl. is bound to serve notioes aooording to 
O. 29, R. 2 after amendment of the plaint has 
been made and tha suit properly oonetitated. 
(Hookerjee and Roe, JJ.) Indian General 
8 . N. and R. Go. v. Lal Mohan Baha. 

48 Cal. 141-81 l.G. 88-81 O.L.J. 841, 
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-0. 80—Suit against firm—Defendant 

also described as owner of Firm—Mere surplus- 
age. 

Where a suit filed against a firm, but the 
defendant being shown as the owner of the firm 
aod a question of limitation is passed by the 
heirs of the defendant who are subsequently 
impleaded the suit mu9t in effeot be treated as 
one against a firm and the subsequent words 
of description mere surplusage. (Shah, A.O.J. 
and Crump, J.) MOTILAL Jasraj v. CHAND- 
Mal HINDUMAL. 28 Bom L.R. 1081 = 

77 1.0. 1033 = 1924 Bom. 135. 

-0. 30 —Scope of provisions. 

The effeot of the provisions regarding suits 
against partners in the firm name is merely tc 
give a oompendious mode of describing in the 
writ the partners who oompose the firm ; in 
efleot the partners are sued individually. The 
firm name is a mere expression and not a Ifgal 
entity. (Ghose, J.) RAM PROSAD CHIMON 
Lal v. ANUNDJI & CO. 49 Cal. B24 = 

69 I.C. 883-1922 Cal. 408. 

-0, 30, R i—Fvm carrying on business 

in different places — Identity, determination of. 

In the oase of firms oarryiug on busi¬ 
ness in diflerent parts of the country or 
of the province some times constituted of 
tbo same people, somo times constituted 
with the omission of ono person who hao 
no interest in a brauoh of business in one 
of the towns or with the addition of a 
new person who has an interest oonfined 
cnly to that brauoh of bueinees, a Court 
should analyse the foots as thoroughly as ito an 
in order to determine whether the firms or per¬ 
sons so oarrying on business are really the same 
legal entity or person in eaoh place. A firm 
without being a branoh in the sense that it is 
subordinate to and under the oontrol of a firm 
in a diflerent town and compelled to render an 
account to the latter, might still be in sub- 
stanoe the same business so as to make it 
oarry on business in its own plaoe, if it is 
transacting the business of the diflerent firm 
in its own plaoe as agent for that firm, purcha¬ 
sing and selling goods and obtaining orders, 
forwarding or receiving orders to and from that 
firm and merely remunerating itself by being 
allowed to make a definite profit out of oertain 
transactions or a limited profit out of all trans- 
saotions. (Walsh and Ryves. JJ.) Firm, 
Kirpa Ram bita ram t>. Firm, Mangal 
Ben Bishan Mal. 8 U P.L.R. (All.) 18 = 

63 I.C. 98 = 1922 All. 867. 

-0. 80, R. 1—Firm — Plaint signed 

by one partner. 

One person oarrying on business in the name 
of a firm oannot sue in the name of the firm. 
A firm njnst oonsist of two or more persona and 
one partner oan sign and verify the plaint in a 
suit by the firm. ( Sunder Lal, J.) Firm 
BWABATH RAM V. BARUP LAL RAM. 

8BI.0. 181-12 A.L J. 1020, 
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-0. 30, R. 1 —Title of the suit—Defect 

in. 

• The plaintiff who was a minor wa3 deaocibed 
in the title of the plaint as “ owner of the shop 
0”. It was stated in para 4 of the plaint, “ As 
the plaintiff the owner of the shop is a minor, 
this suit is not barrel by limitation.” The 
suit was dismissed by the trial Court holding 
that the plaintiff was the shop and not the 
minor, Held the dismissal was wrong. (Macleod 
O.J. and Grump, J.) OHANBASSAPPA MALL- 
APPA v. MALK APPA LlNGAPPA. 77 I G. 476 = 

1923 Bom. 368. 

— —0. 30. R. 1 —Suit by one firm agiinst 
another-Reference to arbitration by representa¬ 
tives—Validity of. 

Where a suit is brought by one firm against 
another through their representatives they oan 
agree to refer the dispute to arbitration and 
the validity of the award is not affeoted by the 
faot that the minor members of the firm did 
not sign the reference to arbitration. 68 1 .0. 
750; 25 I.C. 955; 50 I.C. 471; 19 I.O. 363; 16 
A. 23, Ref. ( Broadway . J.) FIRM OF BiSHAM- 
BAB MAL PALA MAL V. FIRM OF GANGA 

Sahai Nihal Ohand SLah. LJ. 8 = 

71 I C. 731 = 1923 Lah 212. 

———0. 30, R. 1—Firm including a minor 
partner — Reference of suit to arbitration— 
Sanction of Court is not necessary. 

Where a suit is brought against a firm, the 
more faot that there is a minor member of the 
firm, does not bring the suit within the pur¬ 
view of O. 32. Where the matter is referred 
to arbitration, it is not neoes9ary that the Court 
should give assent under O. 32, R. 7. ( Harrison , 
J.) 8UKHA NAND V. BEHABI RAM ISHAR DaS. 

68 1.0. 780 = 1923 Lah. 103. 

---0. 30, R. 1 —Firm —Suit by—Misdes¬ 
cription. 

Where a firm continues to be known by its 
old name but the name of the aotual head of 
the firm is sometimes added to the old name, 
the omission of suoh addition from the name 
of the firm in a suit does not amount to a 
miadesoription. (Chevis and Qliadi Dal, JJ.) 
CHELA RAM SANT V. KlSHAN CHAND. 

3 P.W.R. 1918 = 44 I.O. 283 = 

169 P.L.R. 1917. 

-O. 30, R. 1—Suit against firm. 

It is permissible in India as it is in England 
to sue only the solvent members of a firm when 
a deoree is sought against it. ( Oldfield and 
Sadasiva Aiyar, JJ.) RAMASWAMI NAIDU v. 
Mathusamaia pillai. 

41 Mad. 923 = 33 M L J. 581 = 
4BI.G. 786 = (1918) M.W.N. 796. 

—-O. 30, R. 1— Bank —Swi< by or 

against— Manager— Claim for relief against. 

A bank being a limited company oan be sued 
only in its own corporate personality and not 
in the name of its manager and if aned in the 
name of ita manager, the manager is not 
oacsoaally liable. Bo ah application to amend 
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the plaint by insertion of a prayer for relief 
against the manager in the alternative should 
be refused though he oan be added as a party 
independently. The trial of a suit against a 
bank will be oonoerned only with the bank’s 
liability and the manager’s oonduot oan affeot 
it only so far as he may be found to have aoted 
within the scope of his authority. ( Oldfield 
and B shew*11, JJ > CH xLapORAM BANK, 

Ltd. v. Zamorin Raja aybrgal. 

40 1.0. 349 = (1917) M.W.N- 359. 

——-O. 30, Rr. 1 and 2—Suif 6w some of 
the members of the firm— Addition of others — 
Limitation. 

A suit on behalf of a partnership firm, by one 
partner as agsnt, is not barred by limitation. 
When the other oo-partnors ace joined as 
plaintiffs, the suit would be barred on the latter 
date. ( Seshigiri Iyer, J.) MARAYYA OHETTI 
v. 8AMI CBETTY. 28 I.O. 210 = 2 L.W. 239. 

—-0 30, R. 1 —Firm—Change of part¬ 

ners—New firm—Suit on old contract does not 
lie. 

The oause of aotion in respeot of a oontraot 
with a firm vests in all the partners jointly 
and if after the oontraot, one of the partners 
retires and a stranger oomes in. the new 
partnership oannot enforce the oontraot entered 
into by the old. If the new partnership brings 
a suit in its own name, it oannot by substitut¬ 
ing the names of the old partners alter the 
period of limitation for instituting the suit 
and avoid the bar of limitation. (Kemp, A.J.C.) 

Firm of Mangoomal Jethanand v. Firm 

OF ARATMAL 8ATRAMDAS. 19 3.L.R. 182 = 

65 I C. 26 = 1922 Sindh 13. 

— O 30, R. 2 —Suit agiinst a firm— 
Dissolution before suit—Effect of. 

A Bait contemplated by O. 90 of the C. P. 
Code may be brought by or against a firm in 
the firm’s name even though the firm may 
have been dissolved before the date of the suit, 
provided the oauae of aotion arose before the 
dissolution. The proceedings in a suit so 
brought oontinues in the name of the firm, 
even thongh the name of the partners ar«* dis- 
oloasd. ( Mookerjee and Pantan. JJ.) PULIN 
BEHARI ROY V. MAHENDRA CHANDRA 
GHOSAL. 67 10. 10 = 31 CL.J 403. 

-0. 80, R. 3 and O. 34, R. 1 -Suif 

relating to firm property—Mortgaoe—Services 
of summons on the manager, if sufficient. 

A mortgage suit by or against the firm is on 
the same footing as others relating to the pro¬ 
perties of the firm and the secvioe of summons 
on the manager of the firm is service on all 
partners of the firm. (Knox and Griffin, JJ.) 

Haedwabi Mal v. Atherton Wert. 

12 I.O. 689. 

■ —O. so, Rp. 8 andjS— Suit against fin* 

^-DtsaoiuCion before suit—Leave to serve by 
registered post—High Court Rules, Ch . VII, 
Rl 11, Ex pacta decree. 
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An ex parte decree wa? obtained against a 
Stm whioh had been sued in the firm name and 
served as each with the leave ot Court, by regis¬ 
ter^ poat. It was alleged in an application to 
sat aside the ax parti decree by the applicant 
that the summons was not duly served and 
that the firm had long oeased to carry on busi¬ 
ness a9 such firm but was being wound up by 
the applicant. Held, a suit oan be brought 
against a firm in its firm name even if it be a 
dissolved firm provided ooly that the liability 
arose at a time when the firm was in existence. 
Under O. 30, R. 3, the only way in whioh such 
writ oan be served is by serving it either upon 
a partner or by serving it at the principal plaoe 
at whioh the partnership business is carried on 
in British India on a person having at the time 
of servioa the oontrol or management of the 
partnership business. If rule 11 of Chapter 
VIII of the High Court Rules is applied, it is 
necessary that it should be so applied as to 
oomoly with 0. 30. R. 3. (Rankin, J.) HAKJI- 
BANDAS GORDHANADAS V. BHAGWANDAS 
PURSRAM. 49 C. 394 = 09 I.C. 286 = 

1922 Gal. 390. 

——-0. 80, R. 4— Suif by firm—Death of 

one ot the respondents—No substitution—Defect 
of parties. 

O 30, R. 4 of the 0. P. Code applies only to 
a case whero the suit is brought in the name of 
the firm. Where it is brought by the indivi¬ 
dual proprietors and they suoceed in obtaining 
a deoree and pending aa appeal, one of them 
dies bat his legal representative is not brought 
on reoord, the appeal fails for defeot of parties. 
( N■ R■ Chatterjee and Greaves, JJ.) MONMO- 
HAN PANDAY V. BlDHU BHUSAN RAY CHOW- 
DHURY. 48 I G. 809 = 28 C.L.J. 268. 

———0. 30, R. i—Suit by or against firm 
carrying on business in other names—Death of 
one ot the plaintiffs—Representatives, if to be 
joined—Contract A:t, 8. 45. 

In a suit by or against a firm trading in 
different name if one of the partners be dead, 
it is not neoossary to join the representatives of 
the deceased as a party, sinoe O. 30, R. 4, O.P.O., 
contains a modification of 8. 45 of the Contract 
Aot. IFletcher , J.) BAD KlSEN DAS DAGA v. 
KanHAYA LAD 21 1.0. 909 = 17 G L J. 648. 

■0. 80, R. 4 —Suit against individuals 
— Practice—Pleading. 

A. person who sues some of the partners in 
their individual oapaoity oannot ohange his 
front and euo for a relief against them as part¬ 
ners. 8. 43 of the Contract Aot does not apply 
to suoh a oase. (Johnstone and Le Rossiqnol, 
JJ.) Ramadin v. Munshi RAM. 

76 P.R. 1919 = 31 I.C. 209 = 
194 P.W.R, 1919, 

" —0. 30, R. i—Contract Act, 8. 45— 

Debts due to firm—Necessary parties. • 

The legal representative of a deceased part¬ 
ner is not a necessary party in suits by the 
surviving partner for recovery of the debts doe 
'to the firm, but they may apply to Court to be 

Voi, ii—ta 
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joined as parties. (Hartnoll, Offg, O.J. and 
Twomey , J.) OODAYAl’PA Chetty v. Rama- 
swamy Chetty. 7 Bur. L.T 261 = 

24 I.C. 268 = 8 L B.R. 180. 

-0. 80, Rr. 5 and 7 —8cope of. 

The oonoludiug words in O. 30, R. 5 lay 
dowQ a defioito rula of law that service on a 
person without notioe is equivalent to aervioe 
as a partner, R. 7 must bo road eubjeot to R. 5 
and it contemplates a case where service is on 
a manager. (Mookeijee and Beachcroft, JJ.) 
BAISHNAB CHARAN SHaHA v. BANK OF 
BENGAL. 19 G.L.J. 881=26 10. 866 = 

19 G.W N. 1008. 

-0. 30, R. 6—Su»( against a Firm— 

“Individuality Meaning of. 

O. 30. R. 6 of the Code entitles a plaintiff 
Buing a firm to know who the persons are who 
constitute that firm and the information 
oannot be withheld. The word “Individuality” 
in O. 30, R. P is not eynenymous with “ in 
person.” No partner oan be foroed to appear in 
person, but in his absence, after eervioe of 
Eummoos, he will be dealt with ex parte . If 
appearanoe is put in for him, it will be reckoned 
as his individual appearanoe. (Le Rossi^noZ, 
J.) Bridges and Co v Bhamas Din and 
CO. 103 P L R. 1918 = 78 P R. 1918 = 

47 1.0. 422 = 135 P W.R. 1918. 

-0. 30, R. 8 —Appearance under pro¬ 
test. 

The deft, entered appearanoe under protest 
denying that he was a partner in the de/t.’s 
firm. Plff. got an ex parte order for adjourn¬ 
ment in order that he might serve a dupli¬ 
cate writ of summons on the defendants, Held, 
that the order for adjournment though objected 
to by the defendant should stand. Bud the 
deft, had a right to have the question whether 
he was a partner in the deft.’s firm dooided by 
the Court. ( Macleod , O.J ) VlTHALDAS u. 
Hansuaj. 64 1.0. 688 = 23 Bom. L R. 1249. 

“0. 30, R. 9 — Partnership suit—Surely 

bond. 

A surety bond exeouted in a partnership 9uit 
enures for the bonefit of all those who even¬ 
tually get a deoree. Each of the parties to a 
partnership suit is really in turn plaintiff and 
defendant and in both capacities oomes before 
the Court. 7 Bom. 167, Rel. on. (Scott-Smilh, 
J.) AMBA o. Baijnath. 42 I 0. 433 = 

167 P.W.R. 1917. 

-0. 30. R. 9— Suit by partner for reco¬ 
very of money from another partner , 

No suit lies aa between partners or between 
firms having common partners for recovery of 
monies without asking for aooounts. The 
aoope of O. 30. R. 9, C.P.C., is not to lay down 
when and tinder what oiroumatanoes suits oan 
be laid as between partners. It only lays down 
the possibility of suoh suits and the procedure 
to be followed therein. 34 Mad. 112 ; 28 Mad. 
344, Diet. (Abdur Rahim and Oldfield, JJ.) 

Lakshmanan Chetty t>. nagappa Ohbtty. 

M I.C- 88-84 M L J. 108. 
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-- ■ 0. 30, R 9— Silit by one firm against 

another having partners. 

A suit lies by one firm agaiast another Arm 
notwithstanding that the firms have oommon 
partners. The law in India as laid down in 
O. 30, R. 9, C.P.C., contemplates suit between 
the same parties in different oapaoity. (Sadasiva 
Aiyar and Phillips, JJ.) VELLAYAPPA 
MOOTHAN V. KBISHNA MOOTHAN. 

44 I.O. #28 = 31 M.L J. 32. 

— 0. 30. R. 10 — Jurisdiction of Court — 
Residence of defendant. 

A plaintiff is entitled to sue a defendant, in 
the name of the firm, in respeot of a firm 
transaction under O. 30, R. 10, his resideooe is 
of no importance to determine the jurisdiction 
of the High Court. 1 Harrington, J.) E. D. 
BASOON AND Co. V. M. 8. E. ANGULLIA AND 
CO. 10 I C. 899. 

--— O. 31, Rp. 1 and 2 — Co-administrators 

— 8uit bp one to recover rent impleading others 
as co-defendants. 

One of several administrators of an estate 
oan maintain a suit to recover rent with the 
consent of the other administrators who are 
impleaded as pro form's defendants. ( Newbould 
and Duval, JJ.) Nazib Ahamad v. Ragbat 
ADI. 63 1.0. 478 (1). 

- O. 31, R. 1— Trust— Suit for posses¬ 
sion of trust property—Party—Beneficiary, if a 
necessary parly. 

Under O. 31, R, 1 a beneficiary is not a 
neoessaty party to a suit as he can be represen¬ 
ted by his trustee. A shebait of an idol there¬ 
fore oan sue for possession of property belonging 
to the idol. ( Mookeriee and Beachcroft, JJ.) 
SIDHUSAHU V. GOPIOHARAN DAS. 

18 1.0. 959 = 17 C L.J. 233. 

— - 0. 31, R. 1 —Executor—Right to sue. 

Under 8. 82 of the Prob. and Adrnn. Act and 
O. 31, R. 1, C.P.O., no one but an exeoutor is 
oompeteot to pcoseculo a suit as representative 
of the deceased. ( Sultan Ahmad, J.) BAKU v. 

Ram Kisan Das. 96 I 0. 804 = 

2 U.P.L.R. (Pat.) 81. 

- 0. 81, R. 1— Applicability— Suit for 

declaration of right of worship in temple and 
for injunction. 

O. 31, R. 1 are not applicable to a suit for 
a declaration of the plaintiff's right to wor¬ 
ship in a temple and foe an injunotion re¬ 
straining the defendant from interfering with 
his right. The trnstee of the temple is not, 
therefore, a necessary party to suoh a suit. 
(Robinson, O.C.J. and MacGregor, J.) 8AK- 
LAT v. BELLA. 68 1.0.963 = 

13 Bur. L. T. 188. 

-0. 31, R. 1— Trustees and executors— 

Necessary parties. 

In suits between benefioiaries of property 
vested iu trustees of exeontors and third per- 
spous. the henefioiariea must be represented by 
trustees u* executors. ■* (Young, J.) Cowabji 

flQJLGL 809-11 Bur. L.T. 219. 
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-0. 31, R. 2 —Suit against temple—All 

trustees are necessary parties. 

In a suit against a temple all the trustees are 
neoessary parties even though there is an 
agreement between them authorising one of 
them to represent the temple. ( Odgers and 
Devadoss. JJ.) Adiraju Arasu Kannikkb 
Ballala v. PATTU. 1922 Mad. 40B (1). 


—-0. 32 —Does not apply to execution 
proceedings. 

O. 32 does not direotly apply to proceed¬ 
ings in execution. The ' lis * in respeot of 
whioh a minor defendant is required to be 
represented by a guardian, is at an end after 
the deoree is passed and in determining 
whether a minor is sufficiently represented in 
execution proceedings a Court may look at the 
substance of the transaction. (Sanderson, O.J. 
and Richardson, J.) FANI BHUSAN t>, 

Subendba Nath. 61 1.0. 25 = 88 C.L.J. 9. 


-—O. 32 — Applicability — Probate pro¬ 
ceedings. 

Until a contest arises in a probate proceed¬ 
ings, O. 32 has no applioatioo to the proceed¬ 
ings. (Richardson and Quda, JJ.) RADHA* 
SHYAM DASYA V. RANGA BUNDABI. 

89 1.0. 664 = 21 C.W.N. Oil. 


—-0. 82, R. 1— Suit by minor in forma 

pauperis— Next friend need not be a pauper. 

A minor who is not possessed of sufficient 
means within the definitions of pauperism tot 
the purpose of O. 31 is entitled to be allowed 
to sue in forma pauperis by a next friend 
although the next friend is not a pauper. 
( Rankin and Qhose, JJ.) Nain Bala Dassya 
v . JaMINI BUNDABI. 37 C.L J. 39*- 

70 I.C. 919 = 1923 Cal. 656. 

-0. 32, Rr. 1 and 4 (2)— Next friend 

other than certificated guardian—Notice to guar¬ 
dian defective—Irregularity. 

Where a Court appointed a person other than 
a certificated guardian as the next friend of the 
minor, defective service of notioe upon the 
guardian under O. 32, R. 4 (2) is only an 
irregularity and the minor is properly repre¬ 
sented. ( Coxe, J.) Karim Khan v. Balam- 

dddi. 13 1.0. 594, 

-0. 32, R, 1 — Guardian-aa-litem— 

Gross negligence — Effect. 

Where a guardian ad litem appointed by 
Court, does not, in spite of his endeavours to 
obtain instructions from the minor, receive 
them and leaves the decision in bands of the 
Court, he is not guilty of gross negligence and 
the deoree cannot be set aside therefor. 
(Lindsay, J.O.) GlRJA DayAl t>. RAGHU 

MAL. 33 I.o. 481. 


-0. 32, R. 1— Suit against minor— 

Burmese Buddhist Law—Breach of promise of 
marriage — Compensation, 

The minority of the youth is no defence to a 
enit lor compensation for breach of promise of 
marriage under the Burmese Buddhist LaWr 
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The suit, however, must be brought in the 
manner prescribed in O. 89, 0. P. 0., and a 
personal deoree can be passed against the 
minor. {Heald, A.J.O.) Maung Nyein v Ma 
MYIN. 46 I.C. 421 «= (1918) 3 U.B.R. 78 

; 9- 82, R, 2 —Plaint filed by minor 

without next friend—Election to proceed alter 
attaining majority — Effect . 

Where a minor files a plaint and before it is 
put up before the Court, attains majority, and 
applies to be allowed to proceed with it, the 
plaint must be deemed to have been properly 
presented on the day of the application to 
proceed with the plaint. ( Banerjee and Piggott, 

JJ.) Nasiruddin Hussain v. ashfaq 
Hussain. 46 I.C. 747-16 A.L.J. 737. 

~ 7“®* %—Appeal — Mitior —No 

Guardian ad litem* 

An appeal by an infant not represented by a 
guardian ad litem ie not entertainable ; the 
Court remanded the oase for disposal. (Mooker. 
jee and Carnduff, JJ.) MlSRI 8 ahu v. 
Vishnu Nath Bahu. 82 I C. 988 = 

29 OL.J. 419. 

“7 0. 82, Rp. 2 and 12 — Suit by minor 

without next-friend—Dismissal of suit-Pro¬ 
priety of—Minor attaining majority during 
pendency of suit. 

Where the plaintiff who was a minor brought 
a suit without a next-friend and his minority 
was not apparent on the face of the reoord but 
is proved on the trial of an issue in the suit 
itself, the Court ought not to dismiss the suit at 
onoa but should allow a reasonable time for a 
next friend to oome on the reoord and goon 
with the suit and it is only if no one oomes for¬ 
ward that it should rejaot the plaint. 13 0. 189, 
relied on. It is no doubt open to the minor on 
attaining majority to drop the suit as not 
properly instituted but he is not bound to 
do so ; he could affirm the previous proceeding 
and oontinue the suit. tErishnan and Ramesam, 
JJ.) Pofpooth v V. M. Raman 8omayaji- 
PAD. 44 M L J. 818 = 82 M.L.T. 107 /H C ) = 
(1928; M.W.N. 801 = 17 L.W. BB8 = 
74 I.C. 309=1923 Mad. 853. 

——0. 82, R. 2 (1)— Plaint by minor with¬ 
out next friend—Rejection of plaint not proper. 

The procedure to reject the plaint filed by 
a minor without a next Iriend is improper. The 
oourt has to grant time for doing eo. (Scotl- 

Smith and Fforde, JJ ) ali Ahmad v Said 
Mian. 4 Lah. 390=78 I.C. 1028 = 

. . 1924 Lah. 188 (1). 

-0. 82, R. 3. 

absence op Formal Order. 

Conflict op Interest. 

Defective appointment, 
execution Proceedings. 

No Guardian Appointed, 

Notice. ■ i .j .• : 

Officer op-Court as Guardian, 

Miscellaneous. 


0. P. CODE (V of 1808), 0. 82, R. 8 —Absenoe 
of formal order. 

Absence of Formal Order. 

- 0. 82, R. 3— Absence of formal order— 

Minor — Decree against — Abrence of order 
appointing guardian ad-litem. 

A deoree against a properly represented 
minor is binding upon him, but if be has not 
been properly represented, the deoree is a nul¬ 
lity and a olaim brought to have it deolared 
that the deoree is a nullity is superfluous. Tbe 
absenoe of a formal order appointing a guardian 
ad litem ie nothing more than a mere irregular¬ 
ity. (Richards, C.J. and Banerji, J.) POKH- 
PAL SINGH V. CHIDDU SINGH. 

18 I.C 903 = 9 A.L J. 633. 

-0. 82. R. 8 — Absence of formal order 

of appointment, if vitiates the suil—Quaraian 
ad litem— Certificated guardian. 

The certificated guardian of a minor must be 
appointed guardian ad litem unless for special 
reasons the Court thinks that some one 
else should be appointed in the interests of 
the minor. The absenoe of a formal order of 
appointment is not fatal to the suit where the 
minor was effectively represented by him in the 
suit with tbe taoit sanction of the Court. 
(Coze and Chatterjee, JJ.) JANKI Das v. 
Mohabib Prasad. 22 I.C. 240. 

- 0. 32, Rr. 3 (1) and (2)— Absence of 

formal order of appointment—Minor, if bound 
by decree. 

A guardian not formerly appointed by the 
Court if he has been reoognised as aoting on 
behalf of a minor and bas not been guilty of 
negligenoe but has done all that oau be done on 
behalf of the minor, the deoree is binding on tbe 
minor and it oannot be set aside merely on 
the ground of non-ocmpliance with 0. 82, R. 3 
(1) and (3) of O.P. Code. Where there has been 
no formal order of appointment, the Court has 
to look carefully into the prcoeediDgs and the 
decree can be held into, be binding, cn the 
minor only if it appears that the case was pro¬ 
perly oonduoted on hie behalf. (Chtvis and 
Raoof, JJ.) Udham Singh v. Gurdip 
SINGH. 49 1.0. 984 = 89 P.W.R. 1919. 

- 7 — 7 O. 32, R. 3 —Absence of formal order — 

“ Omission to pass formal order under” do6S not 
vitiate proceedings. 

Where a Court issued notices as required by 
0. 32, R. 3 , sub-rule 4 on an application made 
by plffs. for appointment of guardian ad litem 
who took proper steps aDd defended the case an 
omission to pass a formal order would not 
vitiate all proceedings but ie an irregularity 
that could be oondoned IShadi Lai and Le- 
Rossignol, JJ.) NABAIN Dab t>. RALLI 
Brothers. 61 P.R. 1918= 

81 I.C. 43c* 186 P.W.R. 1915. 

- 7 — 0 ,82, R. 8 — Absence of formal order of 

appointment—Compromise—Sanction of Court. 

Where the Court by its action had given its 
sanction to the appearance of a person as a 
guardian, the absence of a formal order 08 
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C. P, CODE (¥ of 1908), 0. 32, R. 3—Absence 
of formal order. 

appointment iB not neoes3arily fatal to the pro¬ 
ceedings. Even an omission to serve the 
minors ccnoerned or Ibdt mother personally 
was treated as mere irregularities covered by 
csction 573 of the old Code of Civil Pcooedure 
and not errors fatal to the suit. The presump¬ 
tion is that, the proceedings of the Court had 
been oarcied out regularly and in accordance 
with the Jaw and this presumption is found 
stronger when it is found th*t an application 
and an affidavit such as is held in connection 
with the appointment of a person as guardian 
ad litem of a minor wis on the reoord and that 
the guardian had subsequently appeared and 
filed a compromise on behalf of the minor to 
whioh the Court had accorded its sanction. 
{Kanhaiya Lai, J. 0.) MATA GHULAM 
Singh v. Sitad Prasad. 

26 0.0. 113 = 74 1 C. 409 = 1923 Oadh 206. 

-0. 32, R. 3 —Absence of formal order 

—Father acting as guardian—Effect* 

Where a father aoted as>the guardian-ad- 
litem of his minor eon, the fact that there was 
no formal order of Ciurt appointing him will 
not vitiate the proceedings, if th* minor was in 
no way prejudiced thereby. ( Kanhaiya Lai, 
J.O.) DARSHAN SINGH V. RATAN IjAD. 

9 0. & A L.R. 463 = 74 I 0. 821 = 

1924 Oudh 178. 

-0. 32, R. 3 —Absence of formal order 

— Appointment of guardian—Formalities. 

Absence of a formal order giving saootion 
under O 32, R. 3. O.P.C., is not fatal to the 
proceedings and the minor is bound by the 
orders passed therein if as a matter ol faot the 
minor has been represented by a guardian with 
the permission of the Court. ( Jwala Prasad 
and Coutts, JJ.) Keshawesarindra 8AHI 
Debendra t>. Bala Dassi. 

4 Pat. L J. 213 = 48 10. 24B = 1919 Pat. 121. 

-0. 32, R. 3 —Absence of formal order. 

Where an application to appoint guardian 
ad litem, is made and the guardian nominated, 
is allowed to represent the minor at the trial, 
the suit need not be dismissed for want of a 
formal order. ( Chamier , C.J., Sharfuddin. 
and Kingsford, JJ.) Ram ASRAY 8 INGH v. 
8HEONANDAN. 1 Pat L J. B78 = 

1 Pat. L.W. 38 = 3B 1.0. 868 = 

1917 Pat. 21. 

-0. 32, Rr. 3 and 7 —Absence of formal 

order—Reference to arbitration—Minor sub¬ 
stantially represented in proceedings by guard¬ 
ian—Award not a nullity. 

The mere faot that leave of the Court has not 
been obtained for a reference to arbitration on 
behalf of a minor will not vitiate the referenoe 
and the award where the interest of the minor 
have in no way been prejudiced. If a minor is 
substantially represented by a guardian ad 
litem an appointment by the Court under O. 39, 
•Bi 8 can be assumed from the action of the 
Const in aooepting the pleas of the major de¬ 
fendant on behalf of the minors also. In the 


C. P. CODE (V of 1908), 0. 82, R. 3—Conflict 
of interest. 

oaae of a joint Hindu family, the manager oan 
aot on behalf of the minors without specific 
appointment as guardian in the interests of the 
whole of the family inoluding the minors and 
tho Court must deoide whether or not he was 
acting in the interests of the minor. 43 0. 290 : 
30 C. 1021 ; 36 A. 6S ; 28 A. 25. referred to 

IPipon, J.O.) Chet Ram v. Kanshi Ram. 

71 I.C 7. 

-0. 32, Rr. 3 and 4 — Absence of formal 

order — Guardian ad litem without formal ap¬ 
pointment — Irregularity—Whether curable. 

If a guardian, not formally appointed by 
Court, conducts the defence of the suit on 
behalf of minors it is only a ourable irregulari¬ 
ty. ( Parlett , J.) SlLAM KALIA v. 8 ILAM 
8 ITAMA. 33 1.0. 941 = 9 Bar. L.T. 188. 

Conflict of Interest. 

-0. 32. R. 8 (3) and (4 )—Conflict of 

interest—Notice to minor—Adverse interest of 
guardian —C. P. Code, 1882, 8. 456. 

When the C. P. Code of 1882 was in foroe 
objection could not be taken to the appoint¬ 
ment of a guardian ad litem on the soope of 
want of notice to the minora. Where the 
guardian ad litem of the minor deft., is their 
father and the mortgagor of the suit property, 
it does not necessarily follow that his interests 
are adverse to the minors who with him form 
a joint family. (Banerji and Piggott, JJ,) 
Thakur Ganeshi Singh v. Bhyam Singh. 

82 1.0. 686. 

-0. 82, R. 3— Conflict of interest— 

Father guardian of the minor. 

The appointment of father as guardian ad 
litem without his consent and who does not 
appear and passing decree ex parte even against 
the minor is illegal. {Piggott and Walsh, JJ,) 
Braij Nath Rai v. Dharam Deo Tewari. 
38 All. 819 = 85 I.C. 707 = 14 A.L J. 393. 

-O. 82, R, 3— Conflict of interest— 

Guardian ad litem—Not properly appointed— 
Effect—Father , if proper guardian. 

The mere absenoe of formal order of appoint¬ 
ment of a guardian ad litem is Dot fatal to the 
suit if the minor was properly represented by a 
person with the sanotion ol the Court. There 
is no objection to a father acting as guardian 
ad litem and confessing judgment where there 
is no basis for the suggestion that the loan, 
whioh is the subjeot-matter of the suit, was for 
immoral purposes. 30 Cal, 1021, Ref. ( Sundar 
Lai, J.) Ramnain Shdkud v. Ganga 
8HUKUB. 25 1.0. 020. 

-0. 82, R. 8 (9)—Conflict of interest— 

8uit on mortgage executed by father of a Hindu 
family—If can be appointed guardian of minor 
son. 

In a suit against a father and his minor son 
on a mortgage exeonted by the father aoting a* 
manager of the family the father should not be 
appointed as guardian ad litem of his ion •* 
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C. P. CODE (Y of 1908), 0. 32, R. 3-Conflict 
of interest. 

there is a dear conflict oi interest between 
them. (Moohirjee and Carnduff, J J). Bal 
Krishan Lal v. Topeswar. 

13 C.L.J, 446 = 14 I C. 843 = 

17 O.W.N. 219. 

• —0. 32, R. 3— Conflict of interest—Next 

friend indebted to minor—Rejection of suit. 

The indebtedness of a next friend to the 
minor is governed for concluding that he is 
suing to avoid payment of the debt. O. 32 is 
not exhaustive and the Court oan dismiss a 
suit filed by a next friend, if it is not in the 
interests of the minor. (Wallis, C J. and 
Seshagiri Aiyar , J.) LAXMANAN CHETTY v. , 
LAXMANAN CHETTIAR. 23 I.C. 738= I 

1 L W. 875. ' 

Defective Appointment. 

-0. 82, Rr. 3 and 7— Defective appoint¬ 
ment — Minor— Representation of, in suit—No 
order appointing guardian—Compromise by 
person professing to act as guardian—Invalid. 

Two minor defts. were described in the title 
of tbe 6uit as “minors under the guardianship 
of B ” but no order was made by the Court 
appointing H as guardian ad litem as required 
by O. 32, R. 3, of the C.P. Code. It was found 
that H was a mere tool in the hands of the 
plaintiff in tbe suit and that the suit compro¬ 
mised by the plaintiff obtaining a decree 
againet the minor defts. Held, that the minora 
were not in law represented in the suit and that 
the decree was not binding on them. (Sir John 
Edge] Pabtab Singh v. Bhabdti Singh. 

85 All. 487 = 40 I.A. 182 = 16 0.0. 247 = 

17 O.W.N. 1165 = 14 M L T. 299 = 
23 M L.J. 492 = 11 A.L J. 901 = 
18 G.L J. 384 = 11913) M.W.N. 785 = 

21 1.0, 288 =16 Bom. L.R 1001 (P.O.). 

— — 0. 82, R. 3 (4) —Defective aopointment 
—Redemption against members of joint family 

— Minor members —Guardian ad litem appoint¬ 
ed — Irregularity — Decree, whether btnds minor 
— Minor's right to set aside. 

Where there has been an irregularity in the 
appointment of a guardian ad litem for a minor 
deft, in a suit, tbe moment it is shown that 
there has been no fraud and that the minor’s 
interests have not prejudiced by the irregular¬ 
ity, the minor's olaim to sot aside the proceed¬ 
ings must be denied, (Piggolt and Walsh, JJ.) 
Rambrichh Ram v. Tarak Tewari. 

33 1.0. 809 = 14 A.L J. 689. 

-0. 82, R, 3— Defective appointment 

Miner--No representation —Ex paite decree — 
Suit to set aside. 

Where in a suit against a person and his 
minor nephews, on the refusal of that person to 
act its guardian for bis nephews and represent 
thiin ceoauce they were in the custody of their 
mother, the Court without giving any notioe to 
tbe minors or their mother appointed the Amin 
to act as the m oor's guardian ad-lilem and he 
made no defence. Tbe suit was deoreed ex parte 


0. P. CODE (Y of 1908). 0. 82, R. 8-Defective 

appointment. 

against the minors, Held, that the minors;not 
being properly represented in the suit and the 
ex parte decree having been passed without 
notice to them or their natural gunrdiaD, the 
minors were entitled to a declaration that tho 
ex carte deoree was not binding cn th< m. 30 Cal. 
1021 ; 82 All. 2b7. Rof. (Richards ana Banerji, 
JJ.) Bhagwan Dayal v. Pahamsukh Dass. 

37 All. 179 = 27 I.C. 623= 13 A.L.J. 179 

-0. 32, R. 8— Defective appointment— 

Respondent minor not representtd— Dtcree in 
his favour. 

The fact that a respondent decree-holder was 
not properly represented at the instance of tbu 
appellant-judgmont-debtcr does not make a 
decree passed in the appeal in favour of that 
respondent void and incapable of execution. 
(Karamat Hussain and Tudball. JJ.) GOBAK- 
dhan Bahi v. Mahabib Gingh. 

34 All. 321=14 I.C. S06 = 9 A.L J. 290. 

-0 82, R.8 —Defective appointment — 

Mother, guardian of minor—Not duly appointed 
—Decree on arbitration consulted by mother — 
Whether binds minor. 

The mother, natural guardian of a minor, 
not being duly appointed by Court as guardian, 
oonsented to an arbitration. The deoree based 
on the award wa9 held to be not binding on 
the minor as he was not properly represented 
as required by 0. 82, R. 3 of Civil Prooedure 
Code and tbe irregularity cannot be condoned. 
( 8hah and Hayward, JJ.) Badashiv Ram- 
CHaNDRA t>. TRIMBAK Kesho. 

44 Bom. 202 = 36 I.C. 399 = 
22 Bom. L.R. 266. 

-0. 82, R. 3 —Defective appointment— 

Notice to minor and guardian—Failure of — 
Appointment of guardian ad litem —Decree 
passed—Decree, whether, when avoidable. 

A brother who was also tbe manager of the 
joint family was appointed guardian ad litem of 
the minor though notices to the minor and his 
mother were not issued and a compromise 
deoree was paseed. Held, the deoree oould not 
be set aside unless it is Bhown that the interests 
of the minor were both duly proteoted or shown 
that the guardian colluded with tbe plfi. or 
aoted fraudulently or with negligence. ( Kan- 
haiya Lai, A. J. 0 ) BHRIPAL BlNGH v, 
JAGADISH NABAIN. 7 O.L J. 219 = 

86 I C. 818 = 2 D.P.L R (J C.) 77, 

-0. 32, Rr. 3, 4 and 11 —Defective 

appointment — Omission to consult minors' 
wishes is not a defect. 

Though the mother of a minor defendant is 
tbe person who should be appointed bis guardian 
ad litem in the absence of tbe father still a 
deoree passed against the minor represented by 
some other person as guardian ad litem ie not a 
nullity. Though the Court ehonld in every 
OAse oonBult the wishes of a minor before ap¬ 
pointing any person as guardian ad litem in the 
suit, there is nothing in the O.P.O, whioh 
requires it to do so in a oase coming within 
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0, P. OODE (V of 1908), 0. 32,R. 3-DefeetlYe 

appointment. 

O. 33, R 11, C.F.C. O. 33, R. 3, 01. 4 applies 
only to oases wh3re an application is made for 
the appointment of a guardian in the name of 
or on behalf of the minor or the plaintiff. 0 33 
R. 11 empowers the Court to appoint any 
guardian where the guardian for the suit 
retires, dies or is removed by the Court pending 
the suit, and there is nothing which requires 
the Court to give notice to the minors before 
nuking the orler under this rule. (Dxsand 
Adzmi, JJ * SRI TH UIUR R V D H A KRISHNA 
GOPAti LA L.T I l». B',BU LWvSHUI Naru'an. 

1 p a t L R 86 =® 2 Pat. 275 = 4 Pat. L.T. 
379 = (1923) Pat 199 = 71 I.C. 311 = 

1923 P. 383. 

-0. 32. Rr. 3 and Z —Defective appoint * 

tnenl —Et pute decree—Suit to sit aside. 

A minor is not a party to the suit, unless he 
is represented in the record of the suit by a 
guardian competent to aot as such. Whore the 
reoord of the suit itself shows that the minor is 
wholly unrepresented or that he is represented 
by a guardian disqualified from acting as auoh 
guardian under eipresa p-ovision of the 8tatute 
the result is that the minor is not a party to 
the suit and a judgment rendered against the 
minor is without jurisdiction and is null and 
void. Bat where he is properly a party to the 
6uit and he is properly a party if he is repre¬ 
sented on the record by a guardian not dis¬ 
qualified from aoking, the jurisdiction of the 
Court to try and determine the case against the 
mioor is oomplete, and such jurisdiction will 
not be ousted even if the Court did not follow 
the appropriate procedure for the appointment 
of the guardian. It is the oourt that must 
deoide the questioa of jurisdiction and where 
the reoord, on the faoe of it, shows that the 
minor was properly a party to the suit, the 
judgment rendered in suoh a suit will not bo 
deolaced a nullity in a collateral proceeding 
brought to impeach its validity, though it 
may be set aside if it b3 9hown that the defect 
or the irregularity in the proceedings affected 
the merits of the case between the parties. 30 
C. 10U followed ; 15 O.L.J. 416; 25 C.W.N. 751 
dissented ; 32 0. 296 distinguished. The con¬ 
travention of the provisions of O- 32, R. 4 
Cl. 3,C.P. Code, does not deprive the Court of its 
jurisdiction to deoide the case. The Court has 
no jurisdiction to render judgment against one 
who is not a party to the euit though it h»3 
jurisdiction to render judgment against one 
who is party to a suit but who has not been 
brought before it by reason of the failure on the 
pact of the oourt to follow the Dartioular proce¬ 
dure laid down io the Oode. The one affects 
the existence of the jurisdiction of the Court; 
the other affects the exeroise of it. {D*s end 
Adam*, JJ.) PANDE 8&TDEO NAR*IN v. 
Ramayan Tewari. 4 Pat, L T 147- 

2 Pat. 386 = 71 1.0. 708 = 1923 P. 212 (2). 

-r-- *0. 32, Rr. 8 and 4 —Defective appoint¬ 

ment—Du (y of Court—Absence of notice to 
gutedian —Ex parte decree—Decree if binding 
on fctiftor. 


G. P. OODE (Y of 1908), 0 82, R. 3-Execu¬ 
tion proceedings. 

It is daty of the Court to appoint a guardian* 
ad-litem for a minor defendant under 0.32, R. 2, 
C.P.C. No person can be appointed guardian 
without his oonsent. At th9 same time where 
the oourt has given sanation and approval for 
the appearance of a person as guardian, the 
absence of formal order of appointment is not 
always fatal to the proceedings. A mere irre¬ 
gularity in the appointment of a gnardian-ad- 
liietn will not render the decree passed against 
the minor null and void, unless it is proved that 
the minor’s interest have suffered thereby. At 
the same time where no notioe or summons is 
served on the guardian of the minor, and no 
order was made appointing a guardian for the 
minor and there wis no appearance by the so- 
oalled guardian at any stage of the proceedings, 
a decree passed ag*iost the minor is not binding 
on him. 26 C.L.J. 253 ; 37 A. 179 ; 20 C.L.J, 
469 ; 2 P.L.T. 617 Relied on. {Jwila Prasad 
and Adami. JJJ RANI CHATTRA KUMARI 
Debi v. Panda Radha Mohan singari. 

3 Pat. L.T. 431 = 68 I.C. 137 = 

1922 P. 291. 

Execution Proceedings. 

-0 32, Rr. 3 and 4— Execution proceed¬ 
ings— Applieability of the rule -Minor judgment- 
deotor. 

The provisions of O. 82, O.P. Code, relating 
to “ suits by or against minors ” are not directly 
applicable to proceedings io execution, after the 
rights of the parties have merged in a good and 
valid decree. The “lis” in respeot of which a 
minor defendant is required to be represented 
by a duly appointed guardian is at an end 
when the decree is passed. For determining 
whether a minor was sufficiently represented in 
the exeentien proceedings. Courts can look at 
the substance of the transaction. ( Sanderson, 
C.J. and Richardson, J.) FANI BHUSAN 
BhUIAN tJ SURENDRA NATH DAS. 

64 1.0, 25 = 39 0 L.J. 9. 

— — — — 0. 38, R. 3 - Execution proceedings 

— Execution sale—Guardian ad litem of minor 
not appointed, 

An execution sale held of a minor’s property 
without appointing a guardian ad litem is ma¬ 
terially irregular and the guardian of ihe minor 
can 9et it aside. (Sharfuddln and Core, JJ.) 
KESHAWE SURENDRA SAHI V. DRVENDBA 
Bala DASI. 29 I 0. 211. 

-- 0. 32. R. 3. Cl. (4) —Execution pro¬ 
ceedings- NfXt friend of minor—Selection of. 

There is no rale that only the natural or 
certificated guardian of a minor can aot as his 
next friend for the purpose of legal proceedings. 
A duly appointed guardian for a snit is fully 
entitled to represent the minor in all proceed¬ 
ings whioh take place in execution of the 
deoree. (Kanhaiya Lai and Daniels. A. J. Os.) 

Kaniz Mehdi begum®. Rasul beg. 

48 1.0. H-9 0 U. Ml* 



•669 


670 


CIVIL DIGEST, 1911—1923. 


C. P. CODE (Y of 1908), 0. 89, R. 8—Mo 
guardian appoint d. 

No Guardian Appointed. 

———0. 82, R. 8 —No guardian appointed 
—Dismissal of entire suit—Common interest. 

Where one of the delta, in a suit for a 
declaration of a right of way is a minor, and 
he is not represented by a guardian the suit 
ought to be dismissed. No effective deoree oan 
be made in the absenoe of one of the persons 
jointly interested in the alleged servient tene¬ 
ment. 25 C.W.N. 249 at p. 252. foil. IN- R. 
Chatterjea and Panton, JJ.) 3adhu Oharan 
Pal v. Indra Mohan Mistari, 6 * I C. 90. 

- - —0. 32. R. S— No guardian appointed — 

Decree t oithout guardian ad litem, whether 
valid. 

A minor against whom a deoree has been 
made in a suit, in whioh he was not represent¬ 
ed by a guardian occupies the name position as 
if he were not a party to the litigation. The 
plS. oan therefore on the setting aside of the 
deoree, proceed with the suit. ( Mookerjee and 
Walmsley, JJ.) BANE8WAR Pramanik t>. 
Tabapada Bhattacharje*. 

41 1.0. 872-28 0 L J. 288. 

—--0. 82, R. 8 —No guardian appointed— 

Minor—Not represented in the reeord— Decree — 
Nullity. 

A deoree against a person, neither a party, 
nor properly represented in the reoord is a 
nullity and need not be set aside. A dsoree 
against a person who is really a minor but 
impleaded as a major in the suit is not binding 
on him for he is not a party in the proper 
sense of the term. 32 Cal. 296; 31 All. 572, 
Ref. {Jenkins, O.J. and Chatterjee, J.) Pubna 
Chandra Kumar v. Bejoy Chand. 

18 O.L.J. 18* 18 1.0. 859- 

17 O.ff.N, 849. 

"" 0. 32, R. 3 —No guardian appointed— 
Minor—Guardian ad litem— Not appointed— 
Deeree and sale against minor—Nullity. 

A deoree-obtained against a minor without 
an order of appointment of a guardian ad litem 
and without obtaining his consent is a nullity, 
and a sale in ezeoution of suoh a deoree is 
without jurisdiction and void. ( Chitty and 

Teunon, JJ.) Bhambhu Mahto v. Miona- 
pobe Zbmindabi Co., Ltd. 18 1.0. 90. 

“ ' —0. 82, Rp. 3 and 6 —No guardian 
appointed . 

A deoree against a minor without a guardian 
ad litem at tho time is void, as also all further 
proceedings. Subsequent appointment of a 
guardian in ezeoution proceedings will not 
validate the deoree nor other proceedings in its 
ezeoution. The Court has no jurisdiction to 
sell the minor's interests even though they 
were safe-guarded by other defts. having a 
common defenoe. (Sadosiva Iyer and Moore, 
JJ.) GHAUDHABY KBI8HN4YYA 0. KOBI- 
PALLI HAJU. 88 1.0. 184—81 M.L J. 89. 


0. P. CODE (Y of 1908), 0. 82, R. 8-Nottoe. 

- 0 33, R. 8— No guardian appointed 

—Decree against minors not represented—Subse¬ 
quent decree against their property represented 
—Execution of former decree with knowledge 
of the guardian subsequently appointed—Vali¬ 
dity. 

A decree was obtained against oertain minors 
without their being represented by a guardian. 
Subsequently the doorea was set aside and 
another deoree was passed after a guardian was 
properly appointed. Execution, however, was 
taken out under the former deoree and the pro¬ 
ceedings were carried oa to the knowledge of 
the guardian appointed under the subsequent 
deoree and the properties sold in Court auotion. 
Held, that the sale was good and must be 
upheld. ( Miller and Tyabji, JJ ) GANAPATHI 

Mudaliab v. Krishnamachariar. 

21 1C. 187-27 M L.J. 218. 

Notice. 

0. 32, Rr. 3 and 4— Notiee — Guardian 
appointed without notice to minor and Ttis 
mother—Effect. 

If notice of appointment of guardian ad 
litem is not given to tho minor ooncernod or 
tbeir mother, they are not bound by the deoree 
paesed against the guardian ad litem who waa 
a Court Nazir and who had no funds or instruc¬ 
tions to defend the suit. {Tulball and Rafique, 
JJ.) Bbij Narain Rai v. Mangla Prasad. 

41 All. 288—17 A L J 249-80 I C. 101- 

1 U P.L R. (H O.) 49. 

~ 0. 32, R, 3 (4) — Notice—Guardian ad- 

litem, appointment of—Notice to minor , if neces¬ 
sary—Mother acting as guardian—Effect of. 

Two minors represented to be majors were 
substituted as defts. on the death of their 
father. Their mother, also a deft, in the suit 
appeared and filed her written statement in 
whioh she stated that her two sons improperly 
described as majors were in fao: minora. Held, 
Per Teunon, J.—That the provisions of 0. 32, 
R. 3 (4) imperatively required sorvioe of Dotioe 
upon the minora, and the same not haviDg 
been oomplied with, the minors were not re¬ 
presented in and were p^perly speaking, no 
parties to the suit. The deoree consequently 

was not binding on the minors. Per Buda, J._ 

Further notioe on the minors was not neoes- 
eary, as the mother by appearing in the suit 
for herself and for her minor sons consented 
to aot as guardian of the minors and the order 
appointing her as suoh guardian was quite oor- 
reot. (Tuenon and Buda, JJ.) 8YED Au 
SABKAR v. Manikjan Bibi. 48 I C 728. 

0- 32, R. 3 (4)— Notice—Absence of, to 
minor—Effect. 

In the absenoe of proof of fraud or oollnsion, 
the mere faot that notioe of appointment of a 
guardian ad litem was not issued to the minor, 
does nos entitle him to treat the proceedings as 
a nullity. Case Law reviewed. ( Abdul Raoof 
and CampbtU , JJ.) Phulli v. Debi Par- 
BHAD. 78 10. *49-B Lah. 88- 

1928 Lah. 670. 
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C. P. CODE (Y of 1908), 0. 82, R. 3—Notioe. 

— - 0 32, Rr. 8 (4 )—Notice —Guardian 

ad litem— Omission to give notice to minor. 

The appointment of a guardian ad lixem is 
not viliaied by the abeence of notioe to a 
minor There is nothing in the Code requiring 
the pIS. to issue a fresh summons to a minor 
defendant alter be attains majority. tAyling 
and Siinivnsa Aiyangar, JJ.) ENUGA SUNDAR 
Rama v Bazawada Pattabhi Ram reddi. 
(1917) M YVN. 495 = 42 I.C 421 = 6 L.W. 272. 

.-0 82, Rr. 8 and 4— Notice—Minor 

party—Court guardian — Notice to natural 
guardian. 

When the appointment of a guardian 
ad litem ie proposed, notice mu3t always be sent 
to the natural guardian of the minor or the 
person with whom he lives. A Court can ap¬ 
point an officer of Court as guardian only when 
there is no other guardian available. 37 All. 179; 
30 Cal. 1021, ref. O. 32, R. 4 and other rules 
as to the appointment of guardian must be 
read with R. 3. (Srinivasa Iyengar, J.) 
NACHEaPPA Chetty v. Chinniah amba- 
I.AM. 36 I.C. 794 = 4 L.W. 862. 

— --0 32, R. 3 —Notice—Minor legal re¬ 

presentatives of deceased judgment-debtor — 
Guardian— Procedure. 

In an application to bring on reoord, minor 
legal representatives of a deceased judgment- 
debtor, by their mother as guardian, the Court 
must serve notioe on the mother and if she is 
willing to be guardian, record an order appoint¬ 
ing her as guardian and give her time to show 
cause why the deoree should not be exeouted, 
(Ealliiax, a J.C,) Adkia v. Shankar Rao. 

89 I C. 787. 

— -0 82, R. 3 (4)— Notice—Proper repre¬ 

sentation—Decree on failure of it. 

If a guardian ad litem is appoiuted when 
the deft, is a major without giving any notioe 
of Buch appointment it is no proper representa¬ 
tion and ibe dooree is not binding on him. 
[Lindsay, J.C.) Ghansh *yamdas v. H<bdo. 

32 I.C 380 = 2 O.L J. 862. 

9 

— -O. 23, Rr. land 4 —Notice to minor — 

Failure to give—Effect of — Minor, wishes of — 
Mother or grand mother . 

An oruer appointing a guardian ad litem of 
a minor defendant without notice to the 
mi nor, if without jurisdiction In appointing 
a guardian ad litem the wi-hee of the minor 
defendant, should, if p ssiole, be considered. 
A mother or in her absence a grHndmo'her may 
be appointed and the faot that she if * pardana- 
Bhin Indy is not a duqualifica'i " t Miller, C J. 
and R< ss, J.) Ra jendra Prasad v i robodb 
Chandra 2 Put LT lift = H Pat. L.J 82 = 

59 I C 9 '6 = 1921 Pat 156 

- 0 32. R 3 (4) — Notic-— Fraud — 

Minor— Guar a xan nd li • m — Aopointmeni of — 
Service of notice—Fraud - Neghge'>ce 

In tbe absence of the fa'-herj the mother is 
the natural guardian of minor irrespective of 
fthai family being joint or separate. Notioe 


C.P.CODE (Y of 1908), 0. 32, R. 3-Officer of 

Court as guardian. 

under O. 32, R. 3 (4) for the appoinlment cf a 
guardian ad-litem must be served upon the 
natural guardian . If a guardian ad-litem is guil¬ 
ty of negligence and makes no attempt to protect 
the minor’s interests the decree pessed in the 
suit will not be binding on the minor. Where 
a deoree which cannot be spilt up is set Bside cn 
the ground of fraud at the instance of one of 
the defts. tbe entire decree must te set aside. 
{Jtvala Prasad, J.) BHAIRO PRASAD BAHU 

v. Ram Chandra Prasad. 43 i.o, 283 = 

4 Pat. L.W. 373. 

Officer of Court as Guardian. 

- 0. 32, R. 3 and 0. 9, R, 2— Officer cf 

Court as guardian — Minor—Guar dian ad litem 
—Appointment of officer of Court — Precedure as 
to service of summons. 

Where an officer of Court is appointed as 
guardian ad-litem of a minor deft due notice 
of such appointment should be given to that 
offioor and the suit should not be dismissed on 
the more ground that process fees are Dot paid 
for the issue of summons on him. The proce¬ 
dure in suoh oases is to serve the summens 
first on the minor and after hearing what he 
has to say, deoide whether a guardian is to be 
appointed at all and if so the person to be 
appointed. ( Rattigan , J.) GOBIND RAM t>. 
Muhammad ai»i. 33 P R. 1912 = 

118 P.W.R, 1911 = 11 I.C. 817 = 

211 P.L.R. 1911. 

- 0. 32. Rr. 3 (4) and 4 ( 4)— Officer of 

Court as guardian—Omission to adduce evi¬ 
dence when amounts to negligence. 

The father of certain minor defendants In a 
enit refused to be their guardian ad litem and 
thereupon the Head Clerk of the Court was 
appointed guardian. The plaintiff was a 
stranger who was not aware of the existence of 
any other relatives of the minora. There was no 
affidavit by him that there was no other person 
fit and willing to aot as guardian of tbe minors. 
There was also no distinct notioe to the father 
of the minors of the appointment of an cfficer 
of the Court n9 guardian ad litem but the father 
himpelf did not adduce any evidence and the 
*uit was decreed. Subsequently the minor 
sued to set aside tbe decree on the grounds that 
they were Dot validly represented in the prior 
suit and that their guardian ad litem was 
pronely negligent in tbe conduot of the case- 
Held, that tbe defects, if any, in the appoint¬ 
ment of tbe guardian did not vitiate the 
deoree. 32 A. 287 ; 20 M.L.J. 591 (P.0.) i 
31 A, 672 ; 19 M. L.J. 631 (P.C.), referred to. 
Grid, further, that it the absence of proof 
■-hat the guardian ad litem oould have adduced 
anv useful evidence cr was aware of socb 
evidence beiog available, his omission to let m 
evidence in the prior suit did not constitute 
negligence or fraud. ( Oldfield and Ramesam, JJ*/ 
RAMA8WA11I CHETTY V DOBAISWABfl. 

44 M L J. 299 = 17 L.W, 633 = 78 I 0 409= 

* : ' • 1928 Mad. . 
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C. P. CODE (Y of 1908), 0. S3, R. 8-Offlcer of 

Court at Guardian. 

-- — ■ ■ 0. 83, R. 8 —Officer of Court as guar¬ 

dian—Guardian’s address and whereabouts 
known—Procedure illegal—Decree — Setting 
aside—Inherent power of Court. 

Where a Court after knowing of the existence 
and address of the guardian of the minor de¬ 
fendants in a suit, did not order fresh notioe to 
the guardian but made the Head Clerk of the 
Court the guardian of the minors and proceeded 
with the suit in oonsequenoe of wbioh there 
was no proper defenoe to the plaintiff’s suit. 
Held, that the deoree and the exeoution sale 
whioh followed it were illegal and not binding 
on the minor and that the Court had inherent 
power to set aside the deoree and the exeoution 
sale after impleading the auotion-purohaser as 
a party. 35 A. 331 P.O.; 43 M. 94 ; 42 1.0. 711 
Ref. (jDet)ado3>, J.) Jambu AMMaL v. MINOR 
NATARAJAM PlLLAI. 81 M L.T. 218 (H.C.)=> 

1922 Mad. 488. 

-0. 82, R. 3 (4)—Q^icgr of Court as 

guardian. 

When a suit is filed against a minor in respeot 
of whom a proper guardian has already been 
appointed but whose identity or appointment 
is not known to the plff. the Court is competent 
to appoint an offioer of the Court a guardian 
ad litem. ( Lindsay . J.C .) GlRJA Dayal v. 
Raqhu Mal. 83 I 0. 481. 

Miscellaneous. 

—-0. 32, Rr. 3 and 4— Guardian ad 

litem— Mother acting as such — Failure to 
defend suits—Right of minor to set aside decree. 

Where the xpother of the plaintiff who was 
then a fatherless minor, had to borrow money 
to reoover possession of oertain property belong¬ 
ing to her husband and she borrowed money 
mortgaging property on behalf of the plaintiff, 
the mortgage deorees obtained by the creditors 
against the minor represented by his mother 
as guardian ad litem are valid and binding on 
the plaintiff and the plaintiff is not entitled to 
set aside suoh deorees alleging that the mother 
was not a fit and proper person to have been 
hie guardian ad litem in those oivil suits. The 
mete faot that the mother did not defend those 
suits on the mortgages, would not make the 
deorees invalid, (Richards. C.J. and Danerji, 
J.) Collector op Meerut v. Umrao 
Singh. 29 I.C. 220 = 13 A.L J. 487. 

-0. 82, R, 8 (1)— Guardian ad litem 

— Court—Duty of. 

It is obligatory on the Court under 0. 32, 
R. 8 (1) of the Oode to appoint a proper person 
to be guardian of a minor defendant for the 
suit. (Mookerjee and Panton, JJ.) ANNADA 
PROSAD v*UPENDRA. 34 O.L.J. 293 = 

09 I C. 18 = 20 O.W.N. 781. 

— — 0. 83, Hr. 8 and Id— Procedure to 
appoint guardian for a lunatic. 

Before appointing a guardian ad litem for 
a deft, who is alleged to be bat never adjudged 
as of.unsound mind, there must be a Court’s 

Vol. 11—43 


0. P. CODE (Y of 1908), 0. 32, R. 8-Mlacel- 
laneous. 

Snding that he is incapable to proteot bis own 
interest and then the provisions of R. 3, must 
be complied with before such appointments 
i Newbould and Ghose, J J.) KAmini KUMAR 
TALUKDAR V. 8HIB 8UNDARI DEVI. 

02 I.C. 770. 

—— 0.32, R. 3 — Non-appearance of pro¬ 
posed guardian. 

Where the proposed guardian does not appear, 
the Court must be moved to appoint one ol the 
offioere as guardian ad lilem. Otherwise the 
deoree will be null and void. 15 C.L.J. 3, Foil. 
I Mookerjee and Bolmwood, JJ.) Dinabandhu 
Nandi v. Masheida Khatum. 

17 1.0. 203 = 16 O.L.J. 318. 

- 0. 32, R. 8 —Suit by minor — Bona fide 

mistake—Amendment* 

Where the faot of plaintiff’s minority was 
not apparent on the face of the plaint but was 
disoovered only in the oourse of an enquiry on 
objeotion beiog raised by the deleucTant, an 
opportunity should be given on applioation 
being made to amend the plaint as tbe plain¬ 
tiff had no knowledge of bis minority and had 
no intention of leaving the Court. ( Harrison , 
J ) Mt. Durga Devi v. Our narain. 

1924 Lah. 137. 

— —0. 82, Rr. 3 and 4 —Object of. 

The objeot of Rr. 3 and 4 of 0. 32, C.P. 
Code is that the minor in suit should be re¬ 
presented by fit person so that bis interests 
will be properly guarded. (Kanhaiya Lai, A* 
J.C.) 8RIPAL SINGH V. JAGDISH N*ARAYAN. 

7 0 L.J. 219 = 86 I C. 818 = 
2 U.P.L.R. (J.C.) 77. 

- 0. 82, R, 8 — 'Married woman,’ mean¬ 
ing of. 

‘Married woman’ in C.P.O. (1882), refer to 
femme covert as opposed to femme sole and so 
does not apply to a widow. (Stuart and Ken¬ 
dall, A.J.Cs.) Our narain v. Gulzari Lal. 

1 0 L J. 003 = 28 I.C. 917= 17 0.0. 818. 

--- 0. 82, R. 3— Misrepresentation — 

Major described as minor — Decree not binding . 

A major plff. who is desoribed as a minor 
and is represented in the suit through a guard¬ 
ian oannot be treated as a parly to the suit 
and is not bound by tbe deoree passed in the 
suit. ( Jwala Prasad, j.) Sakal Singh v* 
Chander Dip lal. 49io. 027. 

--^—0,82, Rr. 8 and 1—Compromise not 

sanctioned by Court on behalf of minors, effeet. 

A compromise not expressly sanctioned by 
the Court, though benefioial to the minors is, 
not binding on tbe minors. (Chapman, Atkin¬ 
son and Imam, JJ.) Charu Ohandba t>. 
SAMBHU NATH. 8 Pat. L.J. 288 = 

4 Pat. L.W. 898 = 48 1.0 308- 
f 0 C (1918) Pat. 193 (P.B.). 

-0. 82, Rr. 8 and 4 —Reference to 

arbitration by next friend or guardian ad litem 
without leave of Court. 
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0. P. CODE (V of 1008), 0 82. R 4. 

There is no provision in the 0. P. Code, lor 
the formal appointment of a next friend in a 
suit by a minor. If a next friend or guardian 
ad litem refers a suit to arbitration without the 
leave of the Court, a suit will lie to set aside 
aDy decree based on an award of the arbitrators 
in such reference without leave. (Parlett, J.) 
ILAM KALIA t) 8ILAM 8ITAMA. 

83 1.0. 941-9 Bur. L T, 1S8. 

- 0. 32, R. 4— Vakil- Officer of the 

Court. 

A vakil is an offioer of the Court for purposes 
of O 32, R. 4, 0. P. C. ( Piggott and Walsh. 
jj.) Mohan Lal v. Ganga Pbasad. 

49 A. 388-L.R. 4 A. 382-1923 A. 298.(1). 

- 0. 82, R. i—Suit on mortgage by man¬ 
ager of joint Hindu family—Minor members 
impleaded —Manager appointed guardian ad 
litem— Decree is a nullity. 

Where in a suit to enforoe a mortgage execu¬ 
ted by the manager of a joint Hindu family he 
is himself appointed guardian ad litem of the 
minor members impleaded in the suit, and a 
decree is passed on confession of judgment, the 
deoree is a nullity as again9t the minors for the 
manager was not a proper person to be appoin¬ 
ted as guardian. 25 6. 337 ; 30 C. 1021 , 38 A. 
315 ; 43 A. 104, Ref. (Lindsay and Ryves, JJ.) 
MUBLIDHAB V. PlTAMBAR LAL. 

20 A L J 329-4 U.P.L R. (A) 170 = 

1922 All. 91. 


0. P. CODE (V of 1908), 0. 32, R. 4. M 

The effeot of O. 32, R. 4 is that no parson oan 
be appointed a guardian ad litem without his 
express oonsent, The question ot consent will 
always be one of importance, on the merits* 
(Richardson and 8hamsul Buda, JJ.) RADHA- 
SHYAM DASYA V. RANGA SUNDABI DABYA. 

89 1.0. 664-24 O W N. 841. 

-0. 82, R. 4 —No applicability to pro - 

bate proceedings. 

O. 32, R. 4 of the C.P. Code does not apply 
to a non-contentious prooeeding in probate. 
Where oitotions are issued to minors as being 
concerned, the Court must eee not only that a 
guardian is appointed bnt that he has taken 
upon himself tbe responsibility of protecting 
the interests of the minors. (Creates and Nexo- 
bould, JJ.) 8AOHINDBA NABAIN 8AH 0 . 

Hironmoyee Dasi. 69 1,0. 438- 

21 O.W.N, 888. 

—-O. 32, R. 4 —Next friend—Conflict of 

interest with that of minor. 

If the personal interest of the next friend 
ooofliots with his duty towards the minor, 
then, unless he shows uberrima fides, he oan* 
not aot as the minor's next friend. In such a 
case the minor is not properly represented and 
tbe deoree in the suit would Dot bind him. 29 
W.R. 230. Foil. A guardian may refuse to 
litigate on bis ward's behalf, a olaim which he 
kaows to be false and unfounded. (Richardson 
and Shantsul Buda, JJ.) iBEJOY SINGH 

Hazari v. Mathuriya Debya. 86 1.0. 97. 


-0. 33, R 4 —Appeal against minor— 

Costs ol guardian ad litem —Duty of appellant 
to pay. 

Where an appeal is filed against a minor 
under the guardianship ad litem the appellant 
must pay to the guardian such sum of money 
as would enable him to oppose the appeal. 
(Raflque, J ) Radar RAI v. 8HEOPAL Rai. 

28 1 0 882 

-0. 32, R. 4 —Guardian ad litem— Ap¬ 
pointment —Consent of vroposed guardian — Ab¬ 
sence of—Decree against minor—Legality of. 

No person oan be appointed a guardian ad 
litem of an infant without his oonsent. In tbe 
present oase the mother of the infants was 
appointed without her oonsent. She never 
entered appearanoe And never defended the Buit 
on behalf of the minors without a formal order 
for appointment. Held that in the events whioh 
had happened, it was plain that infants were 
not represented at all and they were in no 
sense parties to that litigation. Consequently 
they were not afieoted by the deoree. When a 
guardian has not been validly appointed in 
respeot of a minor, he is not a party to tbe suit 
and is not bound by the deoree made against 
him. (Mookerjee and Chofener, JJ.) UMAPATI 
8AM4NTA V. SHEIKH MOSEETCLLAH. 

37 O.L J. 498-1928 Cal. 692. 

-O 31, R. 4 —Guardian ad litem —Ap¬ 
pointment of — Consent is necessary. 


-0. 82. R. 4 and 0. 41, R. 38 —Minor 

—Duly of Court to wa'xh interests of minor — 
Appellate Court—Interference by. 

Where it appears to an Appellate Court on 
an examination of the reoord that a minor has 
net been properly represented in tbe suit, the 
deoree oannot be allowed to stand even though 
there has been no appeal by the minor whioh 
in the absance of proper representation it was 
obviously impossible for him to present. 
(Deachcroft, J.) EBFANUDDIN MOLLA t>. 
BADAN SHEIKH. 81 1.0. 888. 


-0. 32. R. 4 —Adverse interest—Effect 

of. 

A minor, who is represented by a guardian 
who is the nominee of a party whose interest is 
adverse to the minor's, is not properly repre¬ 
sented in the suit. IChitty and Beachcrofl, 
JJ.) BUDHIB CHANDRA DAS V. GOBINDA 
CHANDRA ROY. 48 Cal. 838-41 l.C. 903- 

21 O.W.N. 1048. 


--^0. 82, R. 4 — Guardian ad litem— 

Appointment without consent — Invalidity. 


A guardian ad litem ol a minor oannot pro¬ 
perly be appointed without bis express oonsent. 
If not so appointed, the minor is not properly 
represented before tbe Court and is in no way 
bound by a deoree passed against him or a sale 
held thereunder. [Mookerjee and Beachcroft , 
JJ.) Krishna Chandra t>. jogendba 
NABain. 20 G.L.J. 469 = 27 1 0. 139- 

19 O.W.N. 831. 
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."0. 32, R. 4 —Guardian ad litem— 

Appointment of. 

No person oan be appointed guardian ad litem 
without his oonsent. It the person proposed 
to be appointed as guardian ad litem does not 
appear and take upon himself his duties as Buoh 
guardian, the pit!, must get one of the officers 
of the Court appointed as guacdian ad litem. 
( Mookerjee and Camduff, 33.) Bad Kishan 
Lad t>. Topeswab Singh. 10O.LJ.446- 

14 I.G. 840 =-17 G.W.N. 219. 

0. 32, R. 4 —Court guardian—Omis¬ 
sion to record reasons (or appointment of. 

The omission to record reasons undee 0. 32 r. 
4, cl. 2 tor the appointment of a Court guardian 
is only an irregularity and will not by itself viti¬ 
ate the deoree if the minor is in fact properly 
represented by a gaardian appointed oy Court. 
Where however the appointment of a Court 
guardian i9 secured by fraud and by false state* 
ments and oonoealment of material particulars 
the minor is not bound by the deoree passed in 
the suit or by the sale held in exeoution of the 
deoree. 37 A, 179, followed. (Krishnan and 
Ramesam, JJ.) Pdppooth v. V. M. RAman 
SOMAYAJ l Pad. 44 H L J 819 = 

32 M.L T. 107 (HO ) = 
(1923) M.W N. 301 = 17 L.W. 888 = 

1923 Mad. 833. 

0. 32, R. 4 —Certificated guardian — 
Another guardian for suit cannot be appointed. 

In oases where a oertifioated guardian of a 
minor is appointed the appointment of 
another guardian for the suit is illegal and a 
deoree obtained in suoh a suit is liable to be set 
aside. (Saiasioa Aiyar and Spencer, 33.) 
BHIMAJI v. RAJABHAI HUSSAIN SAHIB. 

43 Mad. 808 = 12 L,W. 114 = 
39 M.L J. 239 = 89 1 0 812 = 

28 M L.T, 299. 

. —0. 32, R. 4 —Defect in appointment of 

guardian ad litem. 

Defeot in following the rule as to representa¬ 
tion of minors is not neoessarily fatal to the 
proceedings and does not render invalid a deoree 
passed against the minors (Oldfield and 
Phillips, 33.) Kuppus^my Aiyangab u. 
Kamaummal. 48 Mad- 842 = 

12 L W. 243 = 89 I.C. 662 = 39 M L.J. 378. 

-0. 32, R 4 —No guardian appointed 

—Decree is a nullity, 

Where there is no appointment and appear- 
anoe of a guardian ad litem for a minor, the 
deoree pa3sod ie, as against the minor, a nullity 
and Dot binding on him. (Goults and Ross, 
33.) RAMPIBIT v Thakub. 

2 Pat. L T. 617 = 
62 I 0. 494 = (1921) P&t. 338. 

-—0, 82, R. 4 —Want of consent of guard - 

ian. , 

The mere omission to obtain the consent of 
the person whom it is proposed to appoint 
-guardian of a minor is not fatal to the proceed¬ 
ing unless the minor was prejudiced by the 


0. P CODE (Y of 1908), 0. 32, R. «. 

defect. ( Chapman and Jwala Prasad, JJ,) 
SUBAJ DEONABAIN V. 8ABJUG PBASAD. 

1 P L W 047 = 2 P L.J. 890 = 
40 1.0. 227 = (1917) Pat. 198. 


■■' '0. 82, R. 4 —Ex parte decree against 

mtnor represented by guardian ad litem—bind¬ 
ing nature. 

A father oan be guardian ad litem of his 
minor son for the protection of the latter’s 
interest. The deoree against a minor iu a oase 
in whioh he is fully represented by his father 
as guardian ad litem though ex parte is bind¬ 
ing on him. (Bdullick and Atkinson, JJ.) 
INDBA Deo Nabayan V. MATUKDHaRI. 

37 I 0 389. 


—-0. 32. Rr. 4 (1), (2), and (3 )—No ap¬ 

pointment without consent of guardian. 

O. 32 (4) and (3) controls both 8ub-R. (l) and 
8ub-R. (2) aod plaoes a material restriction 
upon the court exeroising power thereunder. 
No person who is oompetent to aot as guard¬ 
ian either under 8ub-R. (1) or under 8ub R 
(2) shall be appointed, without his oonsent’ 
(Mookerjee and Panton, JJ.) ANNADA Prasad 
v. UPENDBA. 84 0 L.J. 293 = 

68 I.C. 18 = 26 0 W.N. 781. 

~ 0 32 * R 4 (2) — Guardian ad litem— 

Failing to furnish security —Effect of. 

If a person who is appointed guardian of a 
minor conditional on his furnishing seourily 
fails to furnish the seourity and the necessary 
certificate is not issued to him, he oannot be 
regarded as a proper guardian ad litem of tbe 
minor and the minor is not represented in a suit 
by suob person unless the latter is formally 
appointed guardian ad litem of tbe minor 
( Chatterjea and Panton, JJ.) Bhutna v 
8ATYA Kinkab. 


84 1 0. 368. 

- 32. B. 4 ( l 2)—Guardian ad litem — 

Appointment of—Revision. 

0 32, R. 4 (2) requires that when a guardian 
has been appointed by a oompetent authority, 
he alone oan represent the minor unless it is 
for the welfare of the minor to appoint another 
under 0. 32, R 4 (2). The appointment of a 
guardian ad litem is a matter of prooedute, 
and an error therein is not revisable ordinarily 

(Mullick and Thornhill, 33.) Mahomed Ab- 
DUS Salam V. kamal Mukhi. 

40 10. 818-8 P.L W. 92. 

" 9* 32, R. 4 !8)— Consent—Need not be 

express. 

The consent of a person to be appointed 
guardian ad litem need not be express but 
may be implied from oondnot as where notice 
is served on him to show cause why he ebonld 
not be appointed, and he does not appear in 
answer thereto. An irregularity in the ap¬ 
pointment of a guardian ad litem is no sufficient 
ground for setting aside the proceedings at the 
instance of the minor. (Walsh and Gokul 
Prasad t JJ.) Chhatteb SINGH v TEJ 
SINGH. 43 III. 101-18 A L J 038- 

89 1.0. 671-2 U.P.L.R, (All.) 88«^ 
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0. P. CODE (Y of 1908), 0. 32, R. 4. 

-0. 32, R. 4 (3 ) —Guardian cannot be 

appointed without his consent. 

Where a proposed guardian of a minor does 
not signify his consent, the Court should not 
appoint him as guardian. The provision as to 
the consent is mandatory and imperative and 
where a person is appointed without his con¬ 
sent, the infant is not represented and a deoree 
against the infant in that suit is not binding 
on him. (Mooketjee and Panton, JJ.) Annada 
v. UPENDRA. 34 G.L.J. 293 = 69 1 C. 18 = 

26 O.W.N. 781 


-0. 32, R 4 (3) — Guardian ad litem — 

Appointment of—Consent—Married woman— 
Validity , 


A woman, appointed guardian ad litem of a 
minor against the provisions of 8. 467 of the 
Old Code, does not represent a minor validly, 
and so the whole proceeding is a nullity and 
must b 9 quashed. No person oan be appointed 
guardian ad iifimot a minor without his con¬ 
sent; so that where a mother was proposed to 
aot and she did not oonseat, the Court oould 
not appoint her as guardian ad litem. 5. Bom. 
306; 32 Oal. 296. Rel. on. (Mookerjee ani 
Teunon, JJ.) Narsing v. Jahi MI6TRY. 

13 I.C. 414 = 19 C.L J. 3. 


- 0.82, R. 4 (3) —Consent of proposed 

guardian—Absence of— Ex parte decree. 

O. 33, R. 4 (3) makes it imperative that the 
consent of the proposed guardian should be 
obtained for his appointment aod the appoint¬ 
ment of any person as guardian ad litem 
without his oonseut is not a legal appointment. 
An ex parte deoree obtained against both the 
major and minor defendants without a 
guardian properly appointed for the minor, is 
liable to be set aside so far as the minors are 
concerned, though the proposed guardian 
subsequently made an unsuccessful application 
to set aside the ex parte deoree against the 
minors. ( Seshcgiri liyar and Kumaraswami 
Sasiri, JJ.) SHROOF SAHIB v. RAGHUNATHA 
8IVAJI. 29 10. 879 = 18 M.L.T. 401. 


_-0. 32, R. 4 (8 )—Guardian ad litem— 

Appointment of certificated guardian—Consent 
— Implied. 

The ooneent referred tc in O. 32, R. 4 (3) of 
the Code, may be either expressed or implied. 
Where the proposed guardian of a minor deft, 
in a suit is also the certificated guardian of 
the minor, the omission of such guardian 
to appear before the Court in response to a 
notice intimating the proposal to appoint him 
as the guardian of the minor deft, is tan¬ 
tamount to an indication of his willingness to 
aot as guardian ad littm and the Ooutfc is fully 
justified in appointing such guardian as the 
guardian of the minor deft. (Konhaiya Lai, 

a.J.Oj Baij Nath t>. Radha rawan 
Prasad. > 48 LC. 863. 


—-0. 32, R. 4 (3 )—Certified guardian- 

Duty to appoint—Appointment of another — 


0. P. CODE (Y of 1908), O. 82, R. B. < 

A Court is bound to appoint the cettificated- 
guardian as the guardian ad littm, unless it 
considers otherwise for speoial reasons to be 
reoorded. Where the guardian however,- 
objeots, the Court must appoint some other 
person. There is nothing however in O. 32, 
R. 4, Cl. (3) whioh requires the Court to obtain 
the express consent of the guardian to aot 
before appointing him in that oapaoity, and 
where tbo guardian so appointed is a certi¬ 
ficated guardian, whom the Court was bound 
to appoint, consent may be properly presumed 
when he makes no objection, Where the 
interests of a minor have not been prejudiced, 
any defect in the procedure for the appoint¬ 
ment of bis guardian is not fatal. (Miller 
C.J. and Foster, J.) THAKOR TEJESHWAR- 
Duttv. Lakhan Prasad Singh. 

4 Pat. L.T. 127=1 Pat. L.R. 89 = 
(1923) Pat. 88 = 2 P. 296 = 1923 P. 231.- 

-0 82, R. 4 (3)— Appointment without 

consent of guardian is a nullity—Prejudice 
of minor whether necessary for setting aside the 
decree. 

An appointment without bis consent of a 
guardian for a minor in a suit is without juris¬ 
diction. The previsions of O. 32, R. 4 (3) in 
reepeot of oonsent are mandatory and there is 
nothing in the law to suggest that, unless 
it is established that the minor is prejudiced, 
he cannot get relief. (Coutts and Das, JJ.y 
shaikh Sajjad Hussain v. bakai rai. 

2 P. 7 = 4 P. L.T. 878=1922 P. 448. 

-0. 32. R. 4( )— Guardian ad litem— 

Appointment of. 

O. 82. R. 4 (3) is mandatory and a Court 
has no jurisdiction to appoint a guardian ad- 
litem on behalf of a minor, without his oonsent. 
16 C. L J. 318; 20 I.C. 678, Foil; 30 Cal. 1021 
(P.0,), Dist. {Mullick ani Atkinson, JJ.)- 
Mohan Krishna Dar v. Har Prasad. 

40 1 0. 2. 

-0. 32, R. 4 (4 ) —Minor—Court guard¬ 
ian — Funds, 

The appointment of an officer of the Court aa 
guardian ad litem of the minors in a suit with, 
out requiring the party at whose instance he ia 
appointed to deposit the necessary funds to- 
enable the guardian to defend the oaee, is a 
farce. [Richards and Banetji, JJ.) BHAGWAN- 
DAYAD v. PARAM 8UKH DaSS. 

13 A.L.J. 179 = 27 1 0. 623 = 37 All. 179. 

-0. 32, R. 8 —Appointment of guardian 

—Ad litem— Appeal from decree cannot be pre¬ 
ferred by another next friend. 

Where a guardian ad litem has been onoe 
appointed by the Court for a minor deft, his 
appointment enures for the its in the course of 
whioh it was made unless and until revoked by 
the Court. Consequently an appeal against* 
deoree passed against the minor can only be' 
preferred by him. 44 A 35; 22 M. 187; 2 A.L.J* 
482, foil. (Stuart and Ryves, JJ.) 8HAMBO0' 
v. Kanhayan. 44 A. 619=20 A.L.J. 809** 

L.R. 8 A. 012 = 1922 AU. 332 (>)- 
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0. P. CODE (Y of 1908), 0. 82, R. 8. 

■* 0 . 82, R, 8 -'Minor—Not represented, 
effect of—Ignorance of decree-holder, 

II a minor defendant to a mortgage suit is 
not properly represented in it by a guardian 
ad litem, than a decree-holder purchaser of 
property brought to sale in exeouticu of the 
mertgaga-deoree does not acquire the right, title 
and interest in the property of the minor. But 
in a mortgage suit, the interest of an infant of 
whose existenoe the mortgagee had no know¬ 
ledge, is represented by his father and passes 
to the Durohaser at an auction-sale. (Mook*rjee 
ani Beachcroft, JJ.) Halli JHA v. LAL 
8INQH. 27 l.G. 428. 

—. 0- 82, R. 6—Creditor —Minor plaintiff 

—Right of debtor to demand security. 

Where a defendant admitted liabiity for a 
debt but refused to pay it to ibe miner legal 
representative of the deceased oreditor unless 
his interests were safeguarded. Held, that the 
defendant was not legally bound to pay the 
money to the minor till he was satisfied that 
his interests would not suffer and that, there¬ 
fore. in a suit by the minor’s next friend for* 
the debt the deft, should not be made liable for 
the plff.’s oosts. (Broadway and Abdul Qadir, 

JJ.) Thakab Das t>. The Fibm op Bashi 
Mal KlSHEN OHAND. 64 1.0. 388. 

— -- —0. 32, Rp 6 a id 7 —Guardian ad litem 
position of—Trustee—Suit by minor against 
guardian on attaining majority. 

The guardian ad litem of the miner is a trus¬ 
tee and must aot strictly in the interests of the 
minor. If the minor is injured by reason of 
the guardian net carrying out his duties 
efficiently, the minor oan sue lor redress and 
olaim that so far as equity demands, the deoree 
should be set aside or modified. 35 P.R. 1398, 
Foil.; 3. P. R. 1913, Rsf ; 3 W. R. 43, Cited, 
(Kensington and Chtvis, JJ.) IbSHADUL Haq 
v. Muhammad-un-nissa. 

14 I C. 180 = 127 P.W.R. 1912. 

-0. 32, R. 6 —Payment cf decree amount 

to next friend—Leavs of Court not obtained — 
Effect—Right to claim contribuiion t 

O. 33, R. 6 prohibits the next friend cf a minor 
deoree-holdsr from realising money due uoder a 
deoree without leavo of Court. If one of several 
judgment-debtors pay the whole deoree amount 
to the next friend without leave of Court, the 
deoree is nevertheless subsisting and benoe he 
is barred from olaiming contribution from the 
other debtors. (Phillips and Venkatasubba Rao, 
JJ.) ABBOY NAIDU V. RAMAOHANDRA 
NAIDU, (1923) M W N. 928 = 

19L.W. 888-1924 Mad. 279. 

———0. 82, R. 6 —Conflict of interest with 
minor. 

Where the surety for the guardian of a minor 
owed some moneys to the minor’s estate and 
the Court ordered attachment of the property 
of the surety on an application by the guardian 
of the minor. Held, that neither R, 6, O. 83, 
oor 8.145, O.P.O, authorised the Court to 
-adopt suoh a course. (8adasiva Iyer and 


G. P. CODE (Y of 1908), 0. 82, R. 7—Effect of 

Want of Sanction. 

Spencer, JJ.) Nadamaliji Kurugodappa 
V. ANGADI SOOGAMMA. 41 Mad. 40 = 

(1917/ M.W N. 490 = 39 I.C. 928 = 

22 M.L.T. 320. 

— -0. 32, R, 6 (2;— Scope—Power of next 

friend to draw money from Court—Manager of 
joint family. 

A Court oannot under 0. 33, R. 6, C P.C. 
order payment of money to a person not 
appointed guardian by any oompetent authority 
without demanding security from him. A next 
friend of a minor even if he is the managing 
member of a joint Hindu family of which both 
are the members, is not entitled to draw money 
from Court on behalf of the minor without 
furnishing the seourity. 36 Mad. 295 (P.C.), 
Foil. [Oldfield, J.) Krishna aiyar v. 
Chakrapani. 29 I G. 4ft3. 

-0. 32, R, 7. 

Effect of Want of Sanction. 
Execution Proceedings. 

Power of natural Guardian. 

Proof of sanction. 

Reference to arbitration. 
Miscellaneous. 

Effect of Want of Sanction. 

--0. 32, R. 7 —Effect of want\of sanction 

— Minor — Compromise—Leave of Court —Not 
obtained—Decree enforceable against adults — 
C P, Cdde, S. 462. 

A compromise of suit made on behalf of a 
minor without striot complianoe with the pro¬ 
visions of 8. 463 of the C.P. Code of 1882 (0. 
33, R. 7) is not enforceable against the minor. 
Bat the adult parties who are oo-obligees with 
the minor are not on that aooouDt exonerated 
from liability. (Sir Lawrence Jenkins.) JAMNA 
Bai 8AHEB mohitai AVERQAL V. 
VASANTA RAO. 39 Mad. 409 = 43 I A. 99 = 
14A.L.J 934 = 18 Bom. L.R. 482 = 
31 M L J. 18 = 3 L W. 840 = 24 C L.J. 74 = 

20 M L T. 31=34 I 0 213 
(1910) 1 M W.N. 492 (P.O.). 

-0. 32, R. 1—EQeot of want of sanction 

—Minor—Compromise without leave—Invalid, 
though supportable on other grounds. 

A mortgage given by a trustee in pureuanoe 
of a compromise in a suit in whtoh he was the 
guardian ad litem of a minor, without the 
sanotion of the Court, is invalid on that very 
ground though supportable as a proper aot on 
the part of the trustee. The provision of law 
making it neoessary to obtain the leave of the 
Oourt is of great importance to proteot the 
interests of minors and in the absenoe, of snoh 
leave, a compromise oannot be supported. 
(Lord Parmoor). SUBRAM ANI AM CHETTIA 

v. Raja Rajeswabi Dorai. 39 Mad. 118 

29 M.L.J. 896 = 19 M L.T. 190- 
(1916) 1 M.W.H. 100-3 L.W. 149 = 

20 O.W.N, 201 = 23 G.L.J. 837 = 

18 Bora. L R. 860 = 32 l.G. 2B8 = 

14 i.L J, 193 (P.0.> 

(Affirming 2 I.C. 968 = 6 M.L.T. 143.] 
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0. P. CODE (Y of 1008), 0. 32, R. 7-Effect of 
Want of Sanction. 

-- 0. 82, R, 1—Effect of want of sanction 

Compromise — Avoidance of — No have of 
Court. 

A minor, whose guardian does not get leave 
of the Oourt for oompromise may avoid the 
compromise. In absenoe of an order grant- 
mg permission the presumption is that no 
permission was granted, ( Rafique and Piggott, 

JJ.) Badri Prasbad v. gopal Behari 
Lal. 60 1.0. 782 = 17 A.L J. 789. 

*---0. 32, R. 7— Effect of want of sanction 

—Miner—Guardian ad litem—Minor’s mother 
consenting to arbitration—Decree upon award. 

The mother of an infant ooDsented to a 
decree on an award which the minor sued to 
set aside on attaining majority. Held, having 
regard to the terms of the award and the Bub- 
sequent result of the deoree, namely a sale at 
an undervalue in favour of the delta, it was 
dear that the minor was not effectively repre¬ 
sented in the proceedings initiated by the defts. 
in 1901, and that the deoree was, therefore, 
null and void. (Shah and Hayward, JJ.) 
Sada8hiv ram Chandra Datar v Tbim- 
BAK KESHAV. 44 Bom. 203 = 86 I 0 899 = 

22 Bom. L.R. 266. 

-0. 82, R. 7 (8. 463. Old Code)— Effect 

of want of sanction— Minor, compromise with¬ 
out leave. 

Where minor oomes forward to set aside the 
oompromise, the Court has no power to uphold 
it on the ground that it was for the benefit of 
the minor. iChandavarkar and Heaton, JJ.) 
Bhiwa Jotiba v. Dev Chand Bechar. 

35 Bom. 822 = 10 1.0. 909 = 
13 Bom.L.R. 280. 

-0. 32. R. 7 (1882, 8. 482 )—Effect of 

want of sanction—Court of Wards Act (Act IX 
B.C. of 1879). Ss. 18, and 67— Applicability 
to compromise of suit by Court of Wards on be¬ 
half of a minor. 

When suit is compromised by the Court of 
Wards on behalf of a minor ward, the oompro¬ 
mise does not require the leave of the Oourt in 
order that it may be binding ; and O. 32, R. 7 
or B. 462 of the Code of 1882 is not applic¬ 
able to the oaee. (Fletcher and Richardson, JJ.) 

Nakyno Dewani V. JEBANG dewan. 

37 1 0. 971 =*44 Oal. 839. 

--—0 32, R. 1—Effect of want of sanction 

— 8uit for relief abandoned by next friend — 
Fresh suit — Maintainability. 

A suit on behalf of a minor was withdrawn 
by his next friend without any reason and the 
Oourt did not give permission to such with¬ 
drawal nor purport to consider whether the 
withdrawal was for the benefit of the minor. 
Held, the minor is not debarred from bringing 
a fresh suit for the relief whioh was abandoned 
in the previous suit. A Oourt should be very 
jealous of the interest of minors and should 
not allow a suit or part of a suit to be with¬ 
drawn without being satisfied that it is for their 


C. P. CODE (Y of 1908), 0.13. R. 7-Effect of 

Waot of 8anotloa. 

benefit. 27 Mad. 377 ; 29 Cal. 736, Rel. (8cott- 
8mith and Manineau, JJ.) RAJADA t». 
GHULLA 164 P.W.R. 1918 = 17 1.0. 808- 

89 P.R. 1919. 

-0. 82 R. 7 —Effect of want of sanction 

—Guardian and minor—Compromise of suitby 
guardian ad litem without sanction of Court- 
Effect—Suit by minor to set it aside, if lies. 

A deoree based on a oompromise by a guard¬ 
ian ad litem of a minor without the sanction- 
required by O. 32, R. 7, C. P. 0. is voidable at 
the instance of the minor, who oan avoid it 
ody if be is prejudicially affected by it. A suit 
lies at the instance of a minor to set aside such 
a oompromise effeoted by bis guardian ad litem.- 
(Shahdin and Chevis. JJ.) DALO Mal v. 
SUNDAR, 2 P R. 1912 = 42 P.W.R. 1912 = 

11 1.0. 923 = 134 P.L.R. 1911. 

-0. 82, R. 7— Effect of want of sanction- 

—Decree \n favour of minor—Transfer of decree- 
by next friend is not binding on minor. 

The next friend of a minor cannot transfer 
to a third party, the deoree in favour ol the- 
minor, without leave of the Court under O. 32, 
R. 7 of the Code. The word ‘Suit* in the rule- 
does uot mean only a suit in whioh a deoree: 
has not been passed, and so leave of Court can 
be obtained at any 6tage. (Spencer and 
Ramesam, JJ.) Kanakayya v. Kottayya. 

18 L.W. 687 = 41 M.L.J. 75 = 
63 1.0. 288 = (1921) M.W.N. 487. 

-0. 82, R. 1—Effect of want of sanction. 

—Compromise on behalf of minor — Sanction of' 
Court not obtained—Compromise not enfoi st¬ 
able— Hardship to party—Restoration to 
previous position not possible—Compensation 
— Minor's liability to pay. 

a oompromise entered into on behalf of 
minor is unenforceable against him if the 
eanotion of the Court is not obtained and it is 
no ground for refusing to set it aside that it 
would entail hardship on the other party or 
that it is impossible to restore the parties to 
the position whioh they held before. The 
abandonment of a suit by the other party is do 
service to the minor for whioh the minor should 
pay compensation before setting it aside* 
(White, C.J. and Ay ling, J) Bethubam v. 
Vetkatrao. 12 I.G. 499 = 8# Mad. 31#* 

-0. 82, R, 7 —Effect of want of sanction . 

—Second mortgage voiaable. 

If some of the judgment-debtors admitted- 
the mortgage and executed another mortgage 
of the same property to deoree holders, in 
whioh the minors are not made parties and 
permission of the Court was not obtained in 
time, the second mortgage is voidable by tfaa 
minor. (Macnair, A.J.C.) Bhagibath v. 
Narain. 68 I.G. 178. 

-0. 32, R. 7— Effect of want of sanction 

Under O. 39, B. 7, Cl. (2) of the O.P. Cod* 
an agreement of oompromise entered into by 
the guardian of a minor without the aanotioa 
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0 P. CODE (Y of 1908), 0. 89. R. 7-Effect of 
Yant of Sanction* 

of the Court is voidable against all the parties 
other than the minor. ( Mittra , AJ 0.) 

Sakharam v. Bhivbabai. 44 I C. 164. 

--—0.-. 32, R. 7. (2)— Effect of want of 

sanction—Minor—Oomprom ise, 

A compromise entered into on behalf of a 
minor, without the leave of the Court is void¬ 
able UDder 0 32, R. 7 (2) of the Code. ( Fawcett 
and Kennedy, J.C.) OheLEiARAM v■ Kimat- 
BAM. 61 1.0. 118 =>14 S L R. 219. 

Execution Proceedings. 

-0. 82, R. 7—Execution proceedings— 

Agreement varying terms. 

An agreement varying terms of a decree be¬ 
tween parties some of whom are minors is not 
enforceable unless eanotionned by Court. 
(Sadasiea Iyer and Napier, JJ.) 8ETHCRAMA 
Sahib v. Chotta Raja Sahib 

40 1.0. 820“(1917) M.W.N 827. 

- 0. 32, R 7 —Execution proceedings — 

A compromise effeoted after tbe passing of a 
decree is governed by O. 39. R. 7. Sanotion of 
tbe Court is neoessary where tbe minor ie a 
party to tbe adjustment. (Sadastua Iyer and 
Moore, J J.) Davud ROWTHEB t>. PARAMA- 
SAWMI PILLAI. SB 1.0, 70 = 31 M.L J. 207. 

- - -0. 82, R. 7 —Execution proceedings — 

Omission to record sanction—Cancellation of 
the order. 

In proceedings to set aside an execution sale, 
a Court recorded an order of compromise be¬ 
tween the parties some of whom were minors, 
subsequently on objection by some of the 
parties as to the invalidity of the compromise 
for want of saDotion, tbe Court vaoated tbe 
order. Held, that R. 7 does not apply but 
tbe prinoiple therein applies to exeoution pro¬ 
ceedings. But an omission to reoord the sanc¬ 
tion does render tbe compromise ulna vires 
especially in the absenoe of prejudice to the 
minors, who oould only apply toe review. 
(Mullick and Sultan Ahmad, JJ.) RAM- 

gul*m Sahu v. Bam Bahai das. 

9 Pat. L J 379-1 Pat L T. 668- 

1920 Pat. 398. 

Power of Natural Guardian. 

-0. 32, R. 7 —Power of natural guard • 

•an—CP. Code ( 1882 ), S. 462—Minor- 
Father and managing member as guardian 
ad litem— Compromise—Leave o/ Court, if 
necessary. 

Where tbe father or managing member of a 
joint Hindu family ie appointed guardian ad 
litem of a minor oo-paroener, his powers as suoh 
father or manager, are oontrolled by 8. 462 of 
the O.P. Code of 1882 so far as they relate to 
the minor’s interest in the suit, and he oan- 
not, without leave of the Court, enter into any 
agreement of oompromiee on behalf of the 


0. P. CODE (V of 1908‘, 0. 32, R 7—Power of 
Natural Guardian. 

minor, with referenoe to the suit. (Mr. Amir 
Ali ,) GaNHSHA ROW V. TOLJA RAM ROW. 

86 Mad. 290-40 I.A. 182- 
17 C W.N 769 — 11 A-L J 089- 

18 C L.J, 1-19 Bora. L R. 626- 
14 M L T. 1 = (1918) M.W.N. 676- 

19 l.C. 919-29 M.L.J, 180 (P 0.) 

[Reverting 21 M.L.J. 1093 = 3 1 0. 928- 

6 M.L T. 829 ] 

[Whloh affirmed 19 M.L.J. 4 = 1 1 0 880 - 

4 M.L.T 286] 

- 0. 82, R. 7 —Power o/ natural guard¬ 
ian. 

After appointment of a guardian ad litem the 
powers of natural guardian to deal with the 
minor’s interest so iar as they are involved in 
tbe suit are suspended. iMacleod, 0. J. and 
Heaton. J.) GURMALAPPA Mallappa v. 
Mallappa Mabtandappa. 

22 Bom. LR.72B-B7 10 417- 

44 Bom 974. 

- 0. 82, R. 7— Powers of natural guard¬ 
ian — Arbitration — Reference — Guardian of 
minor, 

A natural guardian oan on behalf of a minor 
enter into an arbitration so as to be binding on 
minor if it is proper, reasonable and for benefit 
of minor. (Shaft and Hayward, JJ.) SadaSHIV 
RAMOHANDBa v. Trimbak Kasbeo. 

44 Bom. 202 = 86 1 0. 899- 
22 Bom L R. 266. 

-0. 82, R. 7—Power of natural guard¬ 
ian—Transfer of, decree . 

Deoree is property and fcenoe the guardian 
oau transfer a deoree in favour of tbe minor, 
wiihout tbe eanotion of Court. ( Abdur Rahim 
and Odgers, JJ.) GOVINDARAJULU NAIDU v. 
RANGA Rao. 40 M L.J. 124 = 18 L W. 97- 

(1921) M.W.N, 98 = 62 I 0. 288 = 

19 M L.T. 89. 

[But see 41 M.L J. 78.] 

-- 0 32, R. 7 —Powers of natural guard¬ 
ian—Guardian ad litem— Power of. 

The powers of guardian ad litem are controlled 
by tbe provisions of the Civil Procedure Code 
aDd wbat a person oan do as a manager of tbe 
family he oannot do when appointed a guard* 
iao. tKanhaiya Lai, A.J.O.) Bripal BlNGH v. 
JAGADISH NABAIN. 7 0.LJ.219 — 

06 l.C. 813 = 2 O.P. L. R. (J O.) 77. 

Proof of Sanction. 

- 0. 82, R. 7 —Proof of sanction— C. P. 

Code of 1882, B. 462— Minor — Compnmise — 
Sancfion of Court— Formalities. 

In oases ooming within 8. 462 of the C P, 
Code, 1882, it ie not sufficient proof of oom. 
plianoe with the Beotion that the minor is 
described in the title to the Buit as minor 
‘ under tbe guardianship named” and that the 
terms of tbe compromise were before the Court. 
There ought to be evidence that tbe attei lion 
of tbe Court was direotly called to tbe faot 
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€. P. GODE (V of 1908). 0. 32, R.)7—Proof of 
Sanotion. 

that the minor was a party to the oompromipe, 
and it ought to be 9hown, by an order on 
petition (or in some way not open to doubt) 
that the leave of the Court was obtained. In 
the absence of such evidence, the compromise 
aud deoree in pursuance thereof are not binding 
on the minor, who should be remitted to his 
original position in the suit. (Sir John Edge) 
partab Singh t>. Bhabuti Singh. 

35 All 487 = 
40 I A 182 = 16 0. C. 247 = 
17 0. W,N. 1165 = 14 M.L.T. 299 = 
23ULJ. 492 = 11 A L J. 901 = 
18 O.L J. 884 = (1913) M W.N. 785 = 
21 IC. 288 = 18 Bom. L R. 1001 (P.C.) 

-0 32, R. 1—Proof of sanction. 

Where in a compromise on a suit some faots, 
likely to affect minor’s benefit are kept away 
from Court’s notice, the minor oannot be said 
to be bcuud by the compromise. In giving 
permission to compromise a suit on behalf of a 
minor the Court oould record an order stating 
that it considers a compromise to be for 
minor’s benefit but suoh an order is not essential 
to the validity of the compromise. The 
addition of the words “ expressly reoorded in 
the proceedings” in rule 7 has not changed the 
pre existing praotioe under S. 462 of the Old 
Code. ( Richardson and Sham Sul Buda, JJ.) 
Bejoy Singh Hazabi v. Mathurixa 
DEBYA. 56 I 0. 97. 

-0 32, R. 7 —(1883) S 462-Proo/ of 

sanction. 

The-provisions of the seotioo prohibit a guard¬ 
ian fur the minor to compromise a euit against 
a mi’nr unless Court’s formal leave is obtained 
by petition or directing oourt’s attention other¬ 
wise to the minor being a party and approved 
by it. If not, it is not binding on the minor, 
-who la relegated to his original rights. Where 
on the petition for compromise an order of the 
Court contained the following words : 14 The 
guardian of the minor defendants permitted to 
file a solenamah on behalf of the minors. Deoree 
in terms of the petition of compromise whioh 
should be embodied in the deoree.” They did not 
show that the terms wero explained to the Court 
or the materials were plaoed before the Court in 
order to determine that the compromise was 
benefioial to the interest of the minors or other¬ 
wise, and oonsequeotly it oould not bind them. 

(Mookerjee ana Beachcroft, JJ.) MOHABIR 
PROBAD V. BANDI PROSAD. 18 I.G. 897, 

-0. 32, R. 7— Proof of sanction —Com¬ 
promise— Sanction of Court based on mistake . 

A deoree passed under a misapprehension of a 
material faat as to the true position of the 
minor is not binding on the minor. Shadi Lai 
and Wilber/orce, JJ ) JHANDA BlNGH v. 
Dachmi. 1 Lah. 344 = 08 P.L.R. 1920 = 

86 1.0. 878 = 22 P.W.R. 1920. 

--0. 82, R. 7— Proof of sanction — Re¬ 
ference to arbitration -Compromise by guardian 
ad litem subsequent to reference — Benefit—Duly 
of Court—Arbitrators accepting compromise. 


G. P. CODE (Y of 1908), O. 82, R. 7-Proofof 

Sanction. 

After referring a pending suit to arbitration 
the parties entered into compromise amicably 
settling their dispute and the arbitrators 
reported to the Court to that effect requesting 
it to pasB a deoree in accordance with the com¬ 
promise, whioh was done. Held, that the report 
of the arbitrators embodying the compromise 
entered into between the parties was not an 
award. The decree passed in acoordanoe with 
the compromise was not binding on the minor 
inasmuch as tbe compromise was not sanction¬ 
ed by the Court. O. 32, R. 7, C. P. C. (Abdul 
Raoof, J ) Ghulam Rasul v. Began. 

55 I C. 218. 

-0, 82, R. 7- Proof of sanction—Scope 

of. 

The mere omission to record in tbe order 
granting leave to enter into the proposed com¬ 
promise that the Court had considered the 
terras and regarded them to be beneficial to tbe 
minor does not invalidate the ooneent deoree 
The Court is generally presumed to have done 
its duty in the matter and is deemed to have 
been satisfied beforo giving permission that the 
compromise was for the benefit of tbe minors 
O. 32, R. 7, does not oorapel the Judge to 
reduce this matter to writing, though it is 
exceedingly desirable he should do so 29 Mad. 
10i; 17 All. 531; 8 O.L.J. 31, Ref. iShadi Lai, 
J.) JANKI v. Naunihal. 9PL.R. 1917 = 

39 l.G. 53 = 36 P.R. 1917. 

-0. 32, R. 7 — Proof of sanction—Minor 

— Compromise — Sanction ot Court— Some terms, 
not embodied in decree—Sale in pursuance of 
compromise—Sale by father and guardian ad 
litem. 

Where a suit on behalf of a miuor is compro¬ 
mised and a petition and ratinamah are filed, 
stating that it is for the benefit of tbe minor 
and the Court passes an order ‘granted’ it im¬ 
plies that it applied its mind and sanctioned the 
compromise on behalf of tbe minor. The order 
of the Court need not on tbe face of it state 
in so many words that the Court oonsidered 
th9 settlement and came to the conclusion 
that the settlement was in the interest of the 
minor. 28 All. 585; 36 Mad. 205; 39 Mad. 115. 
Ref.; 26 Bom. 109, Foil. Where an arrangement 
is saootioned by the Court involving the sale of 
a minor’s properties it can be effeoted by the 
guardian ad litem. Where in pursuance of a 
compromise a sale deed was executed ot the 
minor’s properties by the father and the guard¬ 
ian ad Wem the sale is good although the 
guardian ad litem had no power to act on 
behalf of the minora, as the father must be 
deemed to have acted as guardian. 25 All. 407. 
Foil. (Abdur Rahim and Oldfield, JJ.) RaJA- 
gopalan v. T. Bubarama Iyer 

93 1.0. 354= (1919) M.W.N. 396. 

- 0 32, R. 7— Proof of sanction—Com¬ 
promise decree is not sanctioned. 

Mere recording a compromise and passing • 
deoree aooording to it is no sanotion by the 
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€. P. CODE (Y of 1908), 0. 32, R. 7—Proof of 
Sanotion. 

Court and therefore not binding on the minor. 
(Ayling and Tyabji , JJ.) DEV1LURU VlJAYA 
-Ramaya V. DAVALURU Vbnkatasubba 
RAO. 39 Mad. 853 — 82 1.0 881= 

80 M.L.J. 468. 

- 0. 82, R. 7 — Proof of sanction—Agree¬ 
ment on behalf of minor party — Sanction of 
Court. 

It is not neoessary that the sanotion of the 
Court, if otherwise proved, must be in express 
terms. (Evans, J 0.) Bajrang SINGH v. 
Rai AMEBPAL BINGH. 14 I Q. 6. 

- 0. 82, R. 7 —Proof of sanction—Minor 

—Compromise by next friend — Compromise 
sanctioned by court — Rights of minor to chal¬ 
lenge the compromise later-Concealment of facts 
not relating to property in dispute *'/ a ground, 

A compromise entered into by next friend of 
a minor, duly sanctioned by the Court and a 
deoree passed thereon, oannot be set aside at 
the instance of the minor in subsequent proceed¬ 
ings on attaining majority on any ground 
muoh less on the mere ground that oertain faots 
unconnected with the property in dispute, were 
withheld from the court’s notice. The Court 
oauuot go into the faots o( the previous oaee 
and determine whether sanotion had been 
properly granted or not and whether there had 
been a proper exercise of its judioial discretion 
in the mattor. ( Evans and Figgot, A. J. Cs.) 
AMABPAL SINGH V. OHHABRAJ KOER. 

11 1.0. 109. 

-- 0. 82, R. 7 —Proof of sanction—Omis¬ 
sion to have it expressly recorded—Effect of. 

In order to attraot the provisions of O. 32, 
R. 7, C. P. Code, it is enough to show that the 
attention of the Court wa9 direotly o*Ued to 
the faot that a minor was a party to the com¬ 
promise and that the leave of the Court was 
obtainod on petition or in some way not open 
to doub;. No particular formula is neoessary 
to be u?ed by the Court in order to grant the 
leave and when it is shown that an application 
was made by the guardian to the Court asking 
for leave to erter into the compromise and the 
Court makes a note of that application and 
passes a deoree in terms of that oompromi6e, it 
must be held that the leave of the Court was 
expressly reoordod within the meaning olO. 32, 
R. 7, 0. P. Code, (28 A. 695, Ref.) Even if the 
leave of the Court is not expressly reoorded that 
would not make the deoree a nullity. It would 
only make the deoree voidable at the option of 
the minor and so long as it is not avoided in 
a proper prooaeding, no objection can be taken 
in the exeoution proceedings as regards the 
validity thereof. (Mulllck and Kulwant 
8ahay , JJ.) Ishan Chandra Kondu v. 
"Nilabatan Adbikabi- 2 Pat. 688 = 

4 Pat. L.T. 311“ 1 Pat. L.R. 217 = 
(1928) Pat. 181-1928 P. 378. 

-0. 32, R. 7 —Proof of sanction— 

Compromise — Express approval of Court 
'Whether necessary. 

Vo?. 11—44 


0. P. CODE (Y of 1908), 0. 32, R 7—Reference 
to Arbitration, 

The faot that the petition of compromise 
gave notice to Court that minors’ interests 
were affected and that the Court passed a 
deoree aooordingly does not amount to ^notion 
of Court. The attention of the Oourt must be 
expreesly drawn to the faot and its approval 
obtained. The Court’s attention is drawu ody 
when leave is asked to settle the oase on behalf 
of the minors. (Das and Ross, JJ.) Ram 
Golam 8ahu v. Durga Pershad. 

6 Pat. L J. 190 = 2 Pat. L.T, 328 = 
60 I.C. 980 = (1921) Pat. 233 = 
3 U.P.L.R. (Pat.) 78. 

-0. 32 R. 7 —Proof of sanction -Com¬ 
promise by guardian. 

No next friend or guardian can compromise 
a case for minor without the leave of the Court 
expressly reoorded. (Chamier, C.J. and Kings- 
ford, J.) HANUMAN RAI v. Jaqdis Rai. 

88 I.C. 678 = 1917 Pat. 77. 

Reference to Arbitration. 

-0. 32, R. 7— Reference to arbitration 

—Leave of Court, if necessary. 

In the case of a minor party leave of Oourt 
need not be obtained before making an appli¬ 
cation to refer a dispute to arbitration. 28 All. 
35, Foil. (Richards, C.J., Banerjee and 
Ryves, JJ.) Lata wan v. Lachiya. 

36 All. 69 = 21 I.C. 989 = 

12 A L J. 87. 

—--0. 82, R 1—Reference to arbitration — 

Minor plaintiff represented by his mother and 
guardian—Decree in terms of award—Decree 
passed without reference to 0. 32, R. 7— 
Validity —C. P. Code, 8eh. II, Para 20. 

A minor represented by his mother referred 
a dispute to arbitration out of Court. After 
the award was published, the mother on behalf 
of her minor son applied to the Court under 
Boh. II, Para. 20, 0. P.C. that the award be 
filed in Court in order that a deoree be passed 
in terms of it. The Court aooordingly passed 
a deoree but without oertifyiDg that it was 
for the benefit of the minor. Held, that 0. 32, 
R. 7 of the C. P. Code had no application to 
the faots of the oase inasmuch as it could not 
bo said that there bad been an agreement on 
behalf of the minor with referenoe to the suit 
in wbioh the next friend was aoting and that 
the deoree could not be eet aside on that 
ground. (Scoff, C J., Macleod and Shah, JJ.) 
Hanmantbam v. Bhivnarayan. 

43 Bora. 288 = 48 1 0. 238 = 
20 Bora. L.R. 970 (F.B.), 

-0. 82, R. 7 —Reference to arbitration 

on behalf of minor, 

Ad agreement of referenoe to arbitration on 
behalf of a minor without the consent of the 
Court is invalid. The minor on attaining 
majority oan have the award set aside, (28 AH. 
35, Dies.) (Scott, C.J. and Chandavarkar, J.) 
ATMA RAM YEKOPA VANI V BlLA GaNPAT 

VANI. 191 0.424 = 18 Bom, L.R. 228. 
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C P. CODE (Y of 1908), 0. 32, R. 7-Reference 
to Arbitration. 

— - --0. 32, R 1—Reference to arbitration. 

Suit against firm—Minor. 

Though one member of firm is minor sanc¬ 
tion of Court is not neoessary to refer a suit 
agaiost that firm to arbitration. (Harrison, 

J.) Bokhanand i\ Behabi Ram. 

1923 Lah 103. 

--0, 32. R. 7 —Reference to arbitration — 

Benefit to minor — Court, duty of. 

Where the guardian of a minor party to a 
suit wishes to refer the matter to arbitration, 
the Court ought to fully apply its mind to the 
matter aod consider the circumstance of the 
oase aod Bee if the reference would b > for the 
minor's benefit. Where it accords sanction to 
the reference without any valid reason the 
reference is bad and the whole proceeding is 
vitiated (Abdul Raoof, J.) MT. BHAKTAWAR 
v. Kesar Sing, Gubdit Singh. 

B9 I.C. 31 = 8 P.W.R. 1921. 

-0 32, R. 7 and Sch II, Para 1 — 

Reference to arbitration - Next friend of minor 
—Leave of Court—Ratification. 

An application of the next friend of a minor 
under Sch. II, Para. 1, C P. Code oomes within 
O. 33, R. 7 of the Code. Unless the leave of 
the Court is expressly obtained and reoorded, 
the application will have the same effect and 
be open to the same objeo'.ioo as would any 
other agreement or compromise entered into by 
suoh guardian or next friend witnout the leave 
of the Court. Where, however, the minor on 
attaining majority ratifies the proceedings he 
oannoc attack the awards as being void against 
him 95 P. R. 1913, Foil.; 39 Mad. 1011, Ref, 
(Rattigan, C.J. and Abdul Raoof, J.) MUHAM¬ 
MAD Ibrahim v. allah Baksh. 

82 I.C. 327 = 149 P R 1919. 

- *0 82, R. 7 —Reference to arbitration 

An agreement to refer matters to arbitration 
through Court cannot be challenged on the 
grouods of the parties being minors, and of 
the sanction of the Court being net obtained 
under O. 32, R. 7- (Reid, C J.) BUDH SINGH 
v. Ram nath. 281 P.WR, 1912 = 

17 I.C. 888 = 128 P.R. 1912. 

--0. 32, R. 7 and 3s, 462 and BOB (1882) 

—Reference to arbitration. 

To safeguard the interest of a minor, the 
Legislature have imposed upon the Court the 
quasi tutelary responsibilities under O. 32, R 7. 
The application to refer a question to arbitra¬ 
tion is an ‘ agreement ’ w.thin the meaning of 
O. 32, R 7 because the rule ha9 reference to the 
suit. Hence for the validity of snob reference 
for all purposes and against all parties includ¬ 
ing minor, previous sanotion and its express 
record by ibe Court, must be obtained under 
Boh. 2, Para. 1, lest the whole of the proceed¬ 
ings will be voidable as against all others 
exoept the minor as in the oaBea of other agree¬ 
ments or compromises. • It is an open question 
whether the minor’s guardian-ad liiem's or 
next friend’s binding by oath the other party 


C. P CODE (Y of 1908), 0. 32, R. 7—Miscel¬ 
laneous 

obviates the necessity of: express sanotion. 
(Robertson, Rattigan-'and Shah Din, JJ.) 
Ganesh v. Mulohand. 99 P.£. 1812- 
18 I.C. 161-189 P.W.R. 1912 (F.B.> 

——0. 82, R. 7 and 8oh, II, Para. 1— 
Reference to arbitration on behalf of minor token 
valid—Consent decree passed on appeal by 
father of minor parties—Leave of Court not 
obtained — Minor , whether entitled to avoids 
decree. 

The agreement to refer to arbitration in 8oh* 
II, Para. 1 of the 0. P. Code is an "agreement 
with reference to the suit ” under O. 32, R. 7. 
Authorities reviewed. Where a Court simply 
records a compromise under O. 32. R. 7 and 
passes a decree in accordance therewith, this 
does not amount to sanotion. The agreement to 
arbitration by the guardian without the permis¬ 
sion of the Court is not valid. (Ayling and> 
Tyabji. JJ ) DAVULUBA VlJAYA RaMAYYA 

v Davulura Venkata Subba Rao. 

39 Mad 888 = 32 1 0. 881 = 80 M.L.J. 468. 

—0. 32 R. 7— Reference to arbitration. 

The guardiau oan withdraw his petition to 
enter into a compromise at any time before the- 
leave is granted. (Chamier C.J. and Kingsford , 
J.) HANUMAN RAI V. JAGDIS KAI. 

36 I.C. 678 = (1917) Pat. 77. 

"0. 82, R. 7 —Reference to arbitration — 
Minor—When void. 

Reference to arbitration on behalf of minor 
parties in the absence of Court’s sanction is 
not void but voidable. Where a decree is 
given on award, there is Leitber an appeal 
nor a revision, tKennedy and Raymond, JJ.)' 

Emnabai v. Fakir Mahomed. 

18 S L R 18B = 1922 B. 1. 

Miscellaneous. 

■—0 82, R. 7 — Compromise—Appeal 

pending before Privy Council - Minor parties 
—Application to withdraw. 

Applications to allow an appeal to be with¬ 
drawn on terms when there are parties con¬ 
cerned who are Dot sui juris are not granted 
without grave consideration. Tbe Judioial 
Committee being assured by the counsel at the 
bar that the terms on which the appeal was 
proposed to be withdrawn were beneficial to a 
minor party thereto, and having before them 
tbe opinion of counsel who appeared in the 
High Court, to the same efleo'. granted leave to 
withdraw tbe appeal on tbe proposed terms. 
(Lori Shaw.) 8AKINBAI v SBRINIBAI. 

47 I.A. 88 = 88M.L.J. 431=11 L.W, 480- 
(1920) M.W.N. 811 = 22 Bom. L R. 002- 
88 1 0. 948 = 18 A.L J. 499 (P-0.). 
- ..-0. 82. 7 —Applicability of—Proceed¬ 
ings under 8. 95, U.P. Land Revenue Act 

O. 32, R. 7, C. P. C., does not apply to 
proceedings under 8. 35 of the U. P. Land 
Revenue Aot and therefore a compromise 
entered into by the mother as guardian of her 
minor sons oannot be set aside merely on tbs 
ground that the Revenue Court did not givs 
the mother and guardian Kave to enter into V* 
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0. P. CODE (V of 1908), 0. 89. R. 7-Miscel- 

laneoua. 

on bebalt of her minor sons. ( Chamier, J.) 
BHAB08A V SlKBDAR. 27 1 0. 97 = 

12 A L J, 998. 

-0. 82, R. 1—Confession of judgment — 

Compromise. 

The confessing of judgment when there is no 
defence is no compromise so as to affect the 
application of O. 32, R. 7. (8under Lai, J.) 
Ram Naik 8HCKUL v. Ganga Bhukul. 

28 1.0. 620. 

-0. 32, R. 7— Duty of Court—Wishes 

of guardian or next friend— Weight due to. 

Although the Court oan and must approve of 
a compromise on behalf of infanta it oannot and 
will not force one upon them against the 
opinion of their next friend or guardian ad 
litem in the aotion. No doubt if the Court 
found that a guardian or next friend was aoting 
improperly and against the infant's interest in 
refusing to assent to an arrangement whioh 
appeared dearly beneficial to them, steps might 
be taken to remove him and substitute some 
other person. ( Ohose and Panton, JJ.) 
Hemangini Dasi v. Bhagwati Bundabi. 

27 O.W.N. 792 = 1923 Cal. 688. 

-0, 32, R. 7— Compromise on behalf of 

minor. 

A minor oannot repudiate a compromise by 
his guardian if made tot his benefit with the 
Court’s sanotion. (Johnstone and Ratiigan, 
JJ.) AMIR V. Fakira. 212 P.L R. 1914 = 

29 1.0. 874 = 139 P.W.R, 1914. 

——-0 33, R 7— Compromise on behalf of 

minor —Surrender of all his rights—Validity. 

A oompcomise completely surrendering a 
minor's rights is not benefioial to him and 
oannot bind him. (Rattiganand Shad'. Lai, JJ.) 
Muhammad Rashid v. Rahamatullah. 

96 P R. 1914 = 212 P.L.R. 1914 = 
24 1.0. 630 = 184 P.W.R. 1914 

--0. 82, R. 7 —Partial setting aside, if 

allowed. 

Where a minor seeks to avoid a decree be oan 
avoid it only in toto, and not only in part. 
(Ayling and Tyabji, JJ.) D» vulubu YlJAYA 
RAMAYTA V. D AVULUBU VENKTTA 8UBBA- 
Rao. 89 Mad. 898-32 I.Q. 881- 

80 M.L.J. 469. 

- 0 32, R, 7 —Minor—Compromise de¬ 
cree—Consent of Court obtained—Decree how 
can be set aside, 

A decree based on a compromise entered into 
by a next friend on behalf of a minor, with the 
consent of Court oan be set aside only on the 
ground of fraud in obtaining tbe oonsent or 
collusion or gross negligence on the part of tbe 
next friend. ( Kanhaiya Lai, A.J.O.) AJUDHYA 
PEBSHAD v. MAHABIB PBASAD. 22 1.0. 923. 

-0.82, R. 8— Minor—Guardian ad litem 

—Appeal by another pirson as next friend— 
Maintainability. 


0 P. CODE (V of 1908), 0. 82, R 11. 

Where a guardian ad litem to a minor 
defendant has onoe been appointed snoh 
appointment continues for the whole of tbe lit- 
or until it is revoked by Court, and tbe guardian 
so appointed is the only person who oan file an 
appeal on behalf of the minor. 41 A. 619 foil. 
(Ryves and Daniels, JJ.) BHAGELU v. 
Dhabma. 49 A 633 = 21 A. L J. 891 — 

LR4A 304-1924 A. 79. 

■ ■ ■ 0. 82. Rr. 8 and 4 — Minor—Applica¬ 

tion for appointment of guardian—Absence ef 
affidavit. 

The absenoe of an affidavit required by 
8. 466, O.P.C. of 1882 is not suffioientto render 
the proceedings illegal and void as against the 
minor on the ground that he was not properly 
represented. (Scoff-SmitH, J.) Imam DIN v. 
PUBAN OHAND. 84 P.L.R. 1920 = 

87 P.W.R. 1920 = 89 1.0. 888 = 1 Lah. 27. 

—-0. 32, Rr. 8 and 9—Pauper suif— 

Minor plaintiff —Costs to be paid by next friend. 

Where the next friend of a minor Bues in 
forma pauperis, the Court oan order the next 
friend to pay the oosts of tbe defendant. 

( Hallifax , A.J.O.) Maroti v Bhagi. 

1923 Mag. 48. 

-0. 82. R. 8 —Guardian ad litem dis¬ 
charged— Application by. 

An applioatioa on behalf of a minor, made 
by a guardian ad litem discharged long before 
the date of application, shjuld not be enter¬ 
tained. (Miller, 0. J. and Adami, J.) RAJ 
Kibhore Das v. ram Ghulam bhau. 

6 Pat L J. 171 = 62 1.0. 239 = 

(1921) Pat. 193. 

-0. 82, Rr. 9 and iO-Next friend— 

Interest adverse to the minor—Procedure. 

A Court should remove a next friend under 
O. 32, R. 9 if it thinks his interest is adverse 
to that of tbe minor and should stay proceed¬ 
ings under R. 10, until the appointment of 
BDotber next lriend. (Das and Ross, JJ.) 
Kirit Nabayan v. Chanchal Das. 

63 l.C. 736 = 6 Pat. L J. 317. 

-0. 32, R. 10— Minor—Suit on behalf 

of—Death of next friend—Suit dismissed — 
Effect—Estoppel. 

A suit does not abate by the next friend’s 
death and the Court should either appoint a 
new next friend or keep the suit pending till 
the minor attains majority. A dismissal of the 
suit is a nullity, and a party misoonoeiving the 
effeot of the order is not estopped from pleading 
that it need not have been set oside. ( Qeshagiri 

Iyer, J.) Venkateswaba Iyeb v. Chebb- 

SEBI MADATHIL RAVUNNINAIB. 

27 M L J. 406 = 26 1.0. 897 = 
(1914) M.W.N. 740. 

■ — 0. 82. R, 11— Applicability —Ex parte 
proceedings—Power to remove guardian. 

The power of tbe Court under O. 82, R. 11, 
C.P.C. to remove the guardian for the suit of a 
minor deft, and appoint a new guardian in¬ 
stead, may be exeroised at any time during. 
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C. P CODE (Y of 1908), O. 32, R. 11. 

the pendency of the enife and the same is not 
taken away by the faot that an order to try the 
suit ex parte hag previously been passed. 
(Krishnan . J.) AYYA Nadan v. ThaNAMMAL. 

27 M.L T. 171 — (1920)M W N. 241 = 
55 1 0. 945 = 11 L.W 289 

-■ — 0. 82, R. 11 (1)— Suffisienl cause. 

Inability on the part of the guardian ad 
litem to provide funds is sufficient oause. 
(Krimaswami Aiyar and Ayling, JJ.) LANK 
Ram^swami v. Lank Lakshmana. 

(1911) 1 M W.N. 98 = 9 1C. 433 = 

9 M.L T. 833. 

--- 0. 32, R. 14 —Next friend—Non-pro¬ 
secution of suit — Dismissal—Defendant's costs 
—Liability of deceased next friend's estate. 

The next friend of a minor plff. died during 
the pendenoy of the suit. The suit was eubse 
quently dismissed, owing to the indifferenoe of 
the plff.'a relations, with oosts to be paid out of 
the estate of the deoeased next friend. Held, 
that the order as to costs was made without 
jurisdiction. ( Lindsay, J.C.) Brij MOHAN 
Dayal v. Sarup Narain. 20 O C. 300 = 

43 I.G 237 = 8 O.L J 106. 

--- 0 32, R. id —Notice of unsoundness — 

Duly to appoint guardian — Decree. 

If a deoree or ordec is sought to be set aside 
by suit on the ground of uasoundness of tb9 
party seeking to set aside, suoh disability must 
be brought to the Court’s notice at or before 
the passing of suoh deoree when the party was 
lawfully a party at the institution of the suit 
and insanity supervened penden'e lits. (Pigqott 

and Walsh, JJ.) sunder bai v. Basdeo 
Singh. 80 1.0 109 = 17 A.L J. 237. 

- O 32, R. 13 — Suit lor possession — 

Person not adjudged a lunatic—Decree — Subse- 
quent suit—Bar. 

In a former suit for reoovery of properties 
conveyed by plff. he pleaded that he was of 
weak intellect and that advantage had been 
taken of him and that he hai not received the 
consideration. The Court found against the 
plaintiff and decreed the suit against him. The 
plaintiff then brought the present suit for a 
declaration that the deoree in th9 former suit 
was not binding on him as he, bsing of unsound 
mind, had not been properly represented: Held, 
that the plaintiff, not having been adjudged a 
person of unsound mind at the time of the 
previous suit, was a party to that litigation, 
and was bound by the result. (Richards, O.J. 
and Banerji, J.) Bishrup v. Nil Kanth. 

, 29 1.0. 893 = 13 A.L.J. 862. 

- O. 82, R. 18— Defendant alleged to be 

of unsound mind by one party and denied by 
the opposite party — Judicial inquiry, is 
necessary , ,; 

Where the plaintiff does not allege but denies 
that defendant is of unsound mind or mentally 
infirm to defend the suit, it is desirable that 
there should be a judioial inquiry in the matter 
and that both parties be allowed to adduce 


0. P. CODE (Y of 1908), O. 82, R. 19, 

I . , 

evidence. (Woodroffe and Ohose . JJ-) RAM 
sundar Saha v, kali Narain sen 
Ohowdbry. 1922 Oal. 86. 

-O. 32, R i5 -Lunatic—Right to sue 

in his own name. 

There is no established rule of praotioe 
requiring that suits relating to a lunatio’s 
property should be brought by the lunatio’s 
manager and not by himself. On the oontrary 
the 0. P. Code contemplates suits by persons 
of unsouod mind whether so adjudged or not. 
Though it is true that a person so inoapeoitat- 
ed has to sue by a next friend, but a next 
friend is not a party and the absence of a next 
friend is immaterial. ( Jenkins, C.J. and N. R . 
Chatterjea, J.) KASIM MAMOOJI v K. B. 
DUTT. 27 I C. 489 = 19 O W N. 45. 

-0 32, R. 18 —Lunatic—Decree against 

— Sale in execution —Sale void or voidable . 

A p\!e in execution of a deoree obtained 
against a lunatio who was not properly repre¬ 
sented is of no effcot at all and is not merely 
voidable. 33 Cal. 1091 ; 32 Cal. 296 Rel. 

( Bolmwood and Chapman, JJ.) HAKIMUL- 

laqu Nobin Chandra Barna 

18 O W N. 1329 = 24 1 0 177 = 20 C.L.J. 291. 

-0 32, R. 18— Lunatic not adjudged— 

Position of lunat-'c. 

8. 463 of the old C. P. C., 1882 applies to 
lunatics whether adjudged or not under Lunaoy 
Act, ( 1858J 7 Cal. 942, 13 Bom. 656 ; 24 Mad. 
504, Foil. The position of lunatio and minor 
is the same. Therefore a sale of a lunatio's 
property in execution of a deoree passed against 
him in a suit in whioh he was not represented 
by a guardian ad lilem is a nullity and the 
lunatio can resist an aotion for possession 
without setting aside the sale. 32 Cal. 296 ; 32 
I. A. 23. (P. C.) 6 M. L. T. 279 (P.C.) 38 Mad, 
1076 ; Diat. Even where no actual misoonduot 
or mismanagement is proved against the 
trustees, a Boheme may be framed if neoesaary 
ia order to set at rest questions which might 
give rise to diffioulties ia future and to resume 
any UMoar^ainty as to the right of management 
in the temple. (Wallis, C.J. and Phillips, J ) 
MUTHIAH Chetty V. Periannan Chetty. 

31 1.0. 581 = 4 L.W. 228. 

-O. 32, R. 18— Lunacy Act (1858). 

Whether the lunatio is adjudged or not, 

O 32, R 15 applies to his oase. He is in the 
s*me position ae a minor and therefore a sale of 
bis properties in exeoation of a deoree against 
him in a suit in whioh he wa9 not properly 
represented by a guardian is void and he oan 
resist granting possession to the purchase* 
without getting the sale set aside. (Coutls 
Trotter and Seshagiri Iyer, JJ.) MOOTHE- 
TUTH KANARI v. HARI 8HENOY. 

3 L.W. 301 = 19 M L T. 245 = 
84 1.0. 428 = (1916) 1 M W.N. 278. 

——0. 82, R. 18— Lunatic—Decree with¬ 
out proper representation. 

Where a deoree is obtained against a lunatio 
on the refusal of the Court to appoint • 
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guardian ad litem for him, the representative of 
the lunatic cannot after hie death raise an 
objection in exeoution that the decree was 
null and void. ( Kanhaiya Lai , A J.O.) DEBI 
Baksh Singh t>. bed Nath, 49 10.219 = 

8 O.L.J. 90. 

-0.82, R. 18— Lunacy—Adjudication- 

Procedure for cancelling—Right of manager to 
sue • 

Where a person has been adjudged to be a 
lunatio by a competent Court and a manager 
has been appointed for his estate, the vesting 
order remains in force until the adjudication 
of lunatio is oanoelled by the Court, for the 
managership is determined by the death of the 
lunatio. The manager oan sue on behalf of 
the lunatio so long as the order appointing him 
as manager subsists. (Ranhaiya Lai, A.J.C.) 

Debi Charan v. Raghuber Dayal.. 

16 I.G. 888. 

-0. 32, R. 18— Lunatic—Guardian ad 

litem not appointed—Effect, 

Omission to appoint a guardian ad litem for 
a man of unsound mind does not render the 
whole suit invalid ab initio. (Robinson, J.) 
BAW LAN v. MAUNG Lon. 22 l.G. 678. 

-0. 88, R. 1—.Dismissal of swif as hav¬ 
ing been referred to arbitration—Second suit — 
Bar. 

Where a suit was dismissed on the joint 
application of both parties that the dispute had 
been referred to arbitration, without obtaining 
permission to bring a fresh suit if the arbitra¬ 
tion failed a seoond suit is barred in respeot of 
the same claim. (Rafique, J.) JADUNANDAN 
v, BHEOBALAK. 28 1.0. 801 = 

13 A.L J. 347. 

—-0. 88, R. 1— Suit in forma pauperis— 

Admission of part of the c laim by defendant can¬ 
not dispauper plaintiff. 

A Hindu widow applied for leave to sue in 
forma pauperis for the reoovery of maintenance 
and her stridhanam jewels and cash withheld 
by defendant. The defendant admitted liability 
for the jewels and oash and produoed them in 
oourt. It was found that the jewels and oash 
were more than sufficient to pay the Court-fee 
and the Court dispaupered her. Held on revision 
that the order of the Court was improper and it 
oould not be said that owing to the defendant’s 
offer the plaintiff was possessed of sufficient 
means to pay the prescribed Court fee. In a 
suit where no fee is presoribed by law for the 
plaint, no admission or even payment into 
Court by the defendant oan be taken into con¬ 
sideration. The time when the application is 
made to institute a suit as a pauper is the point 
of time whioh the Court has to oonsider when 
the application oomes to be dealt with, and the 
subject matter of the suit is in no oase at the 
disposal of the applicant for payment of fees. 
(10 B. 207 dies. 84 638, foil.) (Haeleod, O.J. and 
Crump, J.) Bai balagavri v. Motilal, 

47 Bom. 828^25 Bom. L.R. 199- 

1923 Bom. 247. 
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-0. 88, R 1, and 0. 28, R. 1—Order 

for security of costs—Leave to continue suit in 
fcrma pauperis granted before time for security 
has expired —Previous order ceases. 

An order for seourity of coet9 passed in an 
ordinary suit oeases to operate as regards the 
antecedent costs if leave is given to oontinue 
the suit ns a pauper before the period for 
furnishing the seourity has expired. (Macleod, 

J.) Bai laxmi v. harjivan Nathu. 

13 Bom. L.R. 998 = 12 I.G. 838 = 

86 Bom. 418* 

-0. 83, R. 1— Right to sue as a pauper 

—Personal right • 

The privilege of maintaining a pauper suit, 
is personal granted to people who have no 
means of oarryiDg on litigation and the repre¬ 
sentative of a pauper oannot oontinue the suit 
of his testator or testarix with the same pri¬ 
vilege unless he himself is a pauper. 3 W. R. 
20 Not foil; 3- Mad. 3 List; 18 Bom 237, Rel. 
(Davar, J.) MANAJI RAJDJI v. KHANDOOr 
BALOO, 86 Bom. 279 = 11 I.G. 724 = 

13 Bom. L.R. 677. 

-0 33, R. 1 —Minor—Suit in forma 

pauperis— Status of next friend .immaterial, 

A minor who is not possessed of 6uffioient 
means within the definition of pauperism for 
the purpose of 0. 33, C. P. Code is entitled to 
be allowed to sue in forma pauperis by a next 
friend although the next friend ia not a pauper. 
The law in India in this respeot is very different 
from the law as prevailing in the court of 
ohanoery in England. 3 M. 3, foil. iRankin and- 
Ghose, JJ.) Nanibala Dassya v. Jamini 
Bundari. 37 G.L.J. 394=1923 Gal. 686. 

-0. 33, R. 1—Expln. and R 6 —Pauper 

suif— Defendant entitled to disprove paupersim t 

A Oourt should not allow plff. to sue in forma 
pauperis without affording the deft, an oppor¬ 
tunity to prove that the plfi, is not a pauper. 
10 Bom. 207; 30 Bom. 593, Rel. upon ( Mooker . 
fee and Beachcroft JJ.) ZlLBAR RAHMAN v. 
GAZUNFFDR HOSSAIN. 28 1.0. 974, 

-0. 83, R. 1 —Pauper—Suit by ohebait 

— Alienation- Setting aside. 

A shebait, suing his co-shebaits and an 
alienee from them for reoovery of endowed pro¬ 
perty may be allowed to sue in forma pauperis 
where he does not either in his persona) oapa- 
oity or as shebait possess sufficient means to 
pay the stamp for plaint, ; the faot that 
his co-shebaits are possessed of means is per¬ 
fectly immaterial. (Jenkins, C.J. and Shar- 

fuddin, J.) Nanda Lab Chatterjee v. 
Dwarka Nath Das. 111.C. 892. 

-—0. 33, R. 1 Evidence as to pauperism 

—Report of Tahsildar. 

The Chief Court refused to interfere in revi¬ 
sion with an order rejecting petition for per¬ 
mission to sue in forma pauperis on ground 
that the Tahsildar was aoting as a commissary 
to the Court and his report was good evidence- 
and that in the Chief Oourt the petitioner had- 
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briefed one of the leading counsel and paid him 
a fee of Rs. 100. {Li Rossignol, J.) GlRDHARl 
LAL V. ABDUL RAHAMAN. 

228 P.W.R. 1915**28 l.G. 87 = 

89 P.L R. 1918. 

-0 83, R. 1 .—Dismissal of pauper ap¬ 
plication—Court if can extend time for pay¬ 
ment of Court-fee . 

Where pauper application is dismissed, the 
court can extend time for payment of Court 
fee. (Krishnan, J.) BAUGURU Naidu v. 
Muthu Ratnam Iyer, 18 L W. 481 = 

33 M L T. 18 => 46 M.L J. 284 = 
(1923) H.W.N. 720 = 1924 Mad. 118. 

--O. 33, Rr. 1, 8 and 7— Pauper appli¬ 
cation—Applicant subsequently ceasing to be 
pauper—Court cannot grant leave to sue as pau¬ 
per. 

Where subsequent to an application to sue 
as a pauper, the applicant receives a sum of 
money, sufficient to defray the suit expenses 
the Court has no jurisdiction to Rrant leave 
to sue as a pauper. ( Napier , J.) MUDDAPPA 
v. Rudramma. 61 l.G. 938 = 18 L. W.76. 

-*0. 83. Rp. 1. 3 and 8— Company-Suit 

in forma pauperis— Companies Act, S. 179. 

O. 33 of the Civ. Pro. Code, applies 
to suits by companies. The term “parson” in 
the order includes companies also having re¬ 
gard to 8. 3 of the General Clauses Act. O. 33 
oannot be construed to apply only to persons 
who possess wearing apparel. Presentation by 
the official liquidator is valid presentation by 
the oompany under O. 33, R. 3, Oiv. Pro. 
Code. The payment of commission does not 
disqualify the offioial liquidator and does 
not make him interested within the meaning of 
O. 33, R. 5. [Bakewell and Kumaraswami 
Sastri, JJ.) PERUMAL KOUNDEN v. VEN- 
KATASWAMI NAYUDU. 

41 Mad 624 = 49 I 0. 164 = 

34 M L.J 421. 

-0. 33 R. 1 —Delay of five years in 

presenting petition. 

An application for leave to sue as a pauper 
presented five years after attaining majority is 
barred and oannot be allowed. ( Hannay , J.) 
BUBRAMANIA CHETTY V. KULAYAPPAN. 

26 l.G. 90 = 1 L.W 668. 

-0. 33, R. 1-Sut< to redeem—Equity 

of redemption—should be excluded in cal¬ 
culating means. 

In a snit for redemption of mortgage property 
of whioh plaintiff is not in possession, the value 
of the right to redeem which is the subject 
matter of the suit for the purposes of O. 33, 
R. 1, should be exoluded in considering whether 
be is entitled to sue as a pauper. {Baker, O J. 
Q. and Halifax, A.J.C.) AOHALSINGH t> 
flKTH JIYAHDAB. 19 N L.R. 169 = 

1924 Nag. 14. 

-O. 38, R. 1 and O. 22. R. 8 —Pauper 

*u%t^-Legal representatives whether ean con- 
inn#. 


0. P. CODE (Y of 1908), 0. 33, R. 2. 

The right to make an application to sue in 
forma pauperis is a personal right and cannot 
survive to an applicant’s legal representatives, 
if he dies before leave is granted, though the 
representative may present a like application, 
fresh and independent. 33 Oal. 1163, Foil. 
(Lindsay , J C. and Stuart , A.J.C.) FARZ4ND 
ali Khan v. Amir Hyder. 1 0 L.J. 709- 

26 1 0. 714 = 18 0.0.64. 

-0 33, R. 1 —English law is different 

from Indian law 

No court-fee is payable upon a bill or plaint 
of EDgland and only the costs of oonduoting 
the litigation Buob as, payment of fees to 
lawyers eto., has to be incurred. This oiroum- 
stanoe has been taken into consideration in the 
latter portion of explanation to R. 1 of O. 33, 
which says that where no suoh fee is prescribed 
the pauper must show that he is not entitled to 
property worth one hundred rupees. Jwala 
Prasad and Boss. JJ.) 8AVITRI THAKURAIN 

v. Secretary of State. 2 Pat. 879= 

4 Pat. L T. 638 = 1924 P. 27. 

-0 33, R i —Leave to sue In forma 

paupens— Application by wife — Husband's 
property. 

The mere faot that applicant’s husband has 
property, is not sufficient reason for disallowing 
her applioation for leave to sue in forma 
pauperis. (Roe and Imam, JJ.) SHAR FUN- 
Nessa v. Naxni Khanum. 44 I G 723 = 

8 Pat. L.J. 178. 

-0. 33, R, 1 —Pauper — Woman suing — 

Seturity for costs. 

A woman who has been permitted to sue as 
pauper oannot be asked to lurnish eeourity for 
ooBts under O. 25, R. (1) as it would render 
nugatory the order permitting her to sue as 
pauper. (Fox, C.J. and Twomey. J.) Ma GUM 
v. Tha Him. 8L.B.R 387 = 

86 1 0. 320 = 10 Bar. L T. 109. 

-0. 83, R. 2— Right to apply to sue as 

pauper—Does not survive to heir of plaintiff 
—Survival of right. 

The right to apply to sue as a pauper is a 
personal right and does not survive to the heirs 
of the pauper. An applioation for substitution 
in the plaoe of a deceased applioant for leave to 
sue as a pauper is not maintainable though 
there is nothing to prevent the heirs from 
making a fresh applioation for being allowed to 
sue as paupers. (Chatterjea and Suhrawardy, 
JJ.) Jatindra Nath Ghose v. soobindba 
Nath Mitra. 64 1C. 63. 

-0. 33, R. 2 —Pauper suit — Application 

to sue as a pauper. 

When allegations in plaint show prima facie 
cause of action the applioation to sue as a pau¬ 
per should not be dismissed exoept on merits. 

(Seshagiri Iyer, J.) DEVUPALLI AMMANNA 
v. Pbdibedla Nabayanaswami Naidu. 

80 1.0. 689r 
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-0. 83, R. 2—Pi, sentation to Natir — 

Whether sufficient. 

A petitioner need not present his petition (or 
leave to sue in forma pauperis under the R. 2, 
of O. 39, aotually in the hands of the Judge, 
as the presentation through the Nazir is suffi¬ 
cient and proper. (Halifax and Kotwal, 
l.J.C’fl.) JAYBAM V. MOTILAL. 88 1.0. 961 = 

17 N.L.R. 22. 

-0. 83, R. 2— Content s of application— 

Omission to state immoveable property—Effect 
of. 

Uader 0. 33, R. 9, of the 0. P. Code an 
application for permission to sue as a pauper 
must contain a schedule of the moveable a9 
well as immoveable property. Where therefore 
an applicant omits to mention his immoveable 
property and also (ails to submit a list of suoh 
property when required, the application is not 
in proper form. (Ashworth. J.C ) 8HEO 
Narain Lal v. Mt. Munaqqa. 

9 O.L.J 610 = 1923 Oudh 118. 

-0. 88, Rr. 2 and 8— Application to sue 

in forms pauperiB— No schedule of properties 
given. 

A petition to sue in forma pauperis whioh 
fails to ojmply with the provisions of O. 33, 
R. 2 ought to be rejeoted under O. 33, R. 5, 
8. 141, C.P C. does not apply to suoh a case in 
view of the express provisions of O. 33, R. 5. 
1 Hart noli, Offg O.J. and loung, J.) KALI 
£umar ben v. Burjabjee. 

6 Bar. L T. 141 = 20 1.0 640 = 

7 L.B.R, 60. 

0. 33, Rr. 8 and 8—Form of petition 
—Qeparate affidavit instead of verification is 
sufficient. 

Where the petitionee did not verify the con¬ 
tents of the petition at the foot of the petition, 
but he did so by a separate affidavit in whioh 
the statements oontained in the several para¬ 
graph; of the petition were said to be true and 
no part of them was false and nothing had 
been oonoealed. Held this affidavit being 
annexed to the petition must be treated as a 
part of it. 16 I C. 89, Diss. ( Abdul Raoof, J.) 
Pirji ashraf ali v. Rameshwar Nath. 

1928 Lah. 684. 

' -O. 88, R. 3 —Leave to sue in forma 
pauperis —Authorised agent—General power of 
attorney. 

An authorised agent in O. 33, R. 3, O.P.C. 
does not inolude a recognised agent or a pleader 
as suoh. He must be specially authorised to 
present an application under the order and 
must fulfil the other conditions of R. 3. When 
therefore a pleader presented the application 
under an ordinary power of attorney : the 
application was held to be not dnly presented 
within the rale, as the pleader had only an 
ordinary power of attorney and not specially 
authorised to present the application. (Scott- 

Smith, J.) Bakina Bibi v Chabanjit 
&INGH. 80 P.L.R. 1918-28 1.0. 448- 

411 P.W.R 1918. 


0. P. CODE (Y of 1908), 0. 33 Rr 4. 

-0 38, Rr. 8 and d—Petition to sue in 

forma pauperis— Amendment—Rejection by 
Court — Grounds — Rfiusion —C. P. Code, 
S. 115. 

Leave to sue in forma pauperis ought not to 
be relused on iosuffioieut grounds. If the 
Court does so, the High Court will interfere 
in revision. Though a pauper applioation 
does not beoome a “plaint” until admitted, the 
Court oan under its geueral power under 8. 141 
of the C.P. Code direot an amendment of the 
plaint so as to avoid a misjoinder, eto. 
(Sadasiva Aiyar, J.) Xanakammal v. 
PANOHAPEKASA Odayar. 28 M L J 343 = 

28 I.C. 82 = (1914j M W.N. 327. 

--—0. 83, R. 8 —Guardian ad li tem not 

appointed—Interests represented by manaper 
—Proceedings not ineffectual, 

Where the minors were sufficiently represen¬ 
ted by the manager of the family the mere faot 
that there was no formal order appointing the 
manager guardian ad liUm will not enable 
them to esoape the liability under the deoree. 
36 All. 383, Refd. to (Kanyhaia Lal, J.O ) 
Sat Deo u. Jai Nath. 9 0 L J. 141 = 

4 U PL R. (O.C.) 43=1922 Oudh 78. 

0 33, R. 4— Applicant to sue as pauper 
—Examination of—Cross-examination, right to. 

Where the applioant who seeks for permis¬ 
sion to sue as pauper, is examined under R. 4, 
the opposite party has a right to cross-examine 
him to test the statements he makes in his 
application. i Teunon and Newbould. JJ.) 

Radha Raman Bahav. bitanath. 

60 1.0. 738. 

0- 83, Rr. 4, fl and 7— Leave to sue in 
forma pauperis— Scope of inquiry—Evidence of 
applieant only permissible. 

In an inquiry under 0. 33 of the C. P. Code 
the Court oannot take evidence (exoept the 
evidence of the applioant himself) on the 
merits of the claim. The applioant himself 
oan be examined not only with reference to 
the question of the pauperism but also with 
reference to the merits of hie olaim. It is open 
to the Court to ooneider not only the statement 
made in the plaint but also the statement 
made in his examination by the applicant 
before the Court, in determining whether bis 
allegations dieolose a cause of action. But the 
Court oannot examine the witness for deoiding 
the question of limitation or any other question 
than the pauperism of the applicant. 20 All. 
‘299 ; 13 Bom. 126 and 13 0, L. J. 598. Foil. 

( Chatterjee and Newbould, JJ.) Jogendra 
Nabayan ray v. Dubga Charan Guha 
THAKURTA. 82 I 0 610 = 46 Cal. 681. 

”0. 83, Rr. 4 and 7 —Enquiry as to 
pauperism. 

On an enquiry under O. 33, Rr. 4 and 7, the 
Court oan examine the applioant on the merits 
of the olaim, (Chatterjee and Newbould, JJ.) 
Sita Nath Bhah t>. Radha Raman 8hah 

90 1.0. 678. 
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-0. 38, Rp. 4, 8 and 7 —Application for 

leave to sue in form* pauperis —Elements to be 
considered by Court — Plaintiff's allegations to 
disclose cause of action. 

In an applioation for leave to sue in forma 
paupris, the Court should satisfy itself that 
the allegations of the petitioner made both in 
the plaint and on his oral examination in 
Court, disologe a cause of aotion ; it is open to 
the High Court to determine at the prelimi¬ 
nary stage whether the plfi. is or is not entitled 
to suooeed on the basis of the alleged cause of 
aotion. (Mookerjee and Sharfuddin, JJ.) 

NtwAB Bahadur of Murshidabad v 
Harish Chandra. 

11 1 0. 53=13 O.L.J. 593. 


-0. 88, Rr. 8 and 6 —Next friend suing: 

on behalf of minor. 

In dealing with an applioation by a minor’s 
next friend (or permission to sue as a pauper, 
the Court must prooeed under R. 6, of the- 
O. 33. The father as next friend of a girl of 
about two years of age applied for leave to sue 
in forma pauperis for damages for serious- 
bodily injuries. The Court rejected the appli¬ 
cation on the ground that the next friend was 
not a pauper. Held that the order should be 
S9t aside and the matter inquired into under 
R. 6, of O. 33. (Walmsley and Huda t JJ.) 

MUSSAMMAT AMIRMON V. BEORETARY OF 
State for India. 38 I.G. 44B = 

23 C.W.N. 998. 


- 0.33, R. 8 — Procedure before granting 

leave. 

Before ganting leave, a Court must enquire 
into and deoide the question of the plff.’s pau¬ 
perism, unless it is satisfied that undor O. 33, 
R. 5, his allegations do not raise any oause 
of aotion. ( Lord Macnaughten.) JEODAL 

Mahten v. Lore Narayan Mahton. 

IS I.C. 184 = 16 C.W.N. 466 (P.0.) 

- 0. 33, R 8 —Order rejecting applica - 

tion—No revision. 

Order rejecting application for leave to sue 
in forma pauperis is not open to revision under 
8. 115, O. P. C. (Pigaott and Walsh, JJ ) 
Rai Mahadeo Bahai v. The secretary 
of State in Council. 20 A.L.J. 85 = 

44 A. 248 = 
L R. 3 A. 54 = 1928 A. 1. 

- 0. 33, Rr. 3 and 15— Refusal of leave 

to sue as pauper — Effect—Review. 

An order rejecting an applioation for leave to 
sue in forma pauperis ie not appealable, but 
the order does not prevent the applioant to 
bring a suit in the ordinary way. ( Piggott 
and Walsh, JJ.) Indri v. Badkishen. 

39 I.C. 942. 


-0. 83, R. 8 —’ Agreement ' and ' pro¬ 
posed ’ explained. 

In order to bar an applioation under O. 33, 
R. 5 (e), the agreement must be with reference 
to the subjeot matter of the proposed suit; and 
the word “proposed” shows that it must have 
referenoe to the suit instituted and that the 
agreement referred to is a obampertous one. 
[Walsh and Sunder Lai, JJ.) Mans A PURI 
v. Habbhagat Puri. 37 I.C. 172. 


-O. 38, Rr. 8 and 6 — Government 

pleader—Right to cross-examine. 

Uoder R. 6, O. 33, C. P. Code, the Govern¬ 
ment is supposed to be a party to the 
proceedings in wbioh the pauperism of the 
applioant is decided. The Government pleader 
has a right to cross-examine the witnesses of 
the applioant and oan also produoe evidenoe to 
oppose the applioation. [Chamier, J.) SECRE¬ 
TARY of State v. tazin-un-Nissa. 


-0. 33, R. 8— Application for leave to 

sue in forma pauperis—Dismissal ol — Applica¬ 
tion for withdrawal of pauptr application to 
sue in forma pauperis barred. 

The dismissal of an applioation to withdraw 
an applioation for leave to sue as a pauper arid 
the subsequent dismissal of the pauper applica¬ 
tion operate to bar subsequent application for 
leave to sue a9 a pauper, though it was open to- 
the applioant to file a suit in the usual way on 
payment of fees. (Chxtty and Walmsley, JJ.) 
Srimatya Baroda Dasi V. UPENDRANATH- 
MANDAL. 82 I.C. 662» 

- 0. 33. Rt. 8 and 7 —Apvlication to sue 

in forma pauperis under R. 5— Whether includes 
R. 7. 

There is no distinction between an order of 
rejection uuder R. 5 and an order of refusal 
under R. 7. Both have the same effect and a 
judge refusing an application to sue in forma 
paupiris is competent to entertain a petition of 
review of his own order. ( Rolmwood and Mul- 
lick, JJ.) atul Chandra sen v. Peary 
MOHAN. 33 I.C. 812 = 20 C W.N. 669. 

-0. 33, Rr. 8 and 7— Scope ol inquiry— 

Limitation Act, 8. 7— Hindu law — Joint 
family . 

Manager’s right to give discharge on behalf 
of minor member. In an inquiry oo an appli¬ 
cation to sue in forma pauperis under O 33 the- 
primary question whioh the Court should consi¬ 
der itself is the fact ol the petitioner’s pau¬ 
perism. The Coart could not go into the merits 
of the petitioner's olaim and determine a 
complicated question of law euoh as limitation. 
41 Mad. 620 Foil. The question whether tbo 
senior members in a Hindu family oan by their 
assent or inaction bind the junior members so 
as to give a valid disobarge under 8. 7 of tbe- 
Lim. Aot is nob ono free from doubt or diffi¬ 
culty. Kumaraswami Sastri, J.) KALIYANI 
AMMA v, Matathil Veetid AOHOTAM NAIB. 

10 L W. 174=37 ll.L J. 809- 
08 I.C. 239 = (1919) H W N 978. 

-0. 33. Rr. 8 and 2 —Application for 

leave to sue in forma pauperis— Rejection— 
Effect ol. , 

The word “ learned” in O. 83. r. 5 (a) i*I°~ 
tended to seoare the inclusion in the petition of 
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pauperism, the various requisites specified in 
R. 3 and not the correctness of the particular 
statements of faots involved to be punitive. 
The mere faot that the eohedule omits one item 
of property, is not sufficient ground for diemis- 
sal and the High Court oan interfere in revi¬ 
sion. [Oldfield and Tyabji, JJ.) Kuppuswami 
aiyab v. Mutthusawmi aiyar. 

(1918) M.W.N. 31 = 27 1.0. 891 = 

1 L.W 1068. 

- O. 33, Rr. B, 6 and 7 —Powers of 

Court. 

Where notioe is issued under 0. 33, R. 6, 
the Court is not, in an inquiry under R. 7 
divested of its jurisdiction to deoide if the 
applicant has a cause of aotion on the merits 
and so oan deoide question of Limitation 
arising from the allegations in the petition. 

( Bannay , J.) BDBRAMANIA Chetty v. 

KULAYAPPAN. 26 1.0. 90 = 1 L.W. 668. 

- 0. 83, R. B— Leave ta sue—Claim un¬ 
sustainable as regard a portion. 

The faot that the olaim for some of the pro¬ 
perties is not sustainable, will not justify the 
Court in declining to grant leave to sue as 
pauper. (Sankaran Nair, J.) Manglasheri 
ILLATH KRISHNAN NAMBUDIBI V. KESHVAN 
NAMBUDIBI. 16 1.0. 612 => 

(1912) M.W.N. 38. 

- 0. 88, R. 8— Question of valuation — 

Court cannot go into. 

In an application in forma pauperis the 
Court cannot investigate the question whether 
the applicant has overvalued bis olaim in order 
to enable him to sue aB pauper, (Das and 
Ross, JJ.) TulshiMahatani v. Gajadhar 
MabwaRI. 61 I 0. 891. 

-0. 88, R. 8—Benamidar— Suit as 

pauper. 

The efieot of allowing a benamidar to sue as 
pauper would be to give anon pauper the right 
to evade the fisoAl law, and to infringe the pro¬ 
visions of 0- 33, R. 6 (e) by setting up a 
pauper nominee. (Mullick and Jwala Prasad, 
JJ.) Chard Bila Dasi v. Haran Chan¬ 
dra. 80 1.0. 820= (1919) Pat. 232. 

- 0. 83, R. B —Application for leave to 

sue as pauper — Verification defective. 

Where the application does not Bhow whioh 
faots are stated on knowledge and whioh on 
information. Besides the rules for rejecting a 
plaint differ from those for rejecting an appli¬ 
cation to buo a pauper. 0. 33, R. 5 leaves the 
Court no discretion but must rejeot the appli¬ 
cation, [Fox, O.J, and Hartnoll^ J.) Naba- 
81AH t>. VlTHILINGAM TH1NGANDA8. 

8 Bur. L.T. 128 = 10 I.C. 83 = 

6 L.B.R. 117. 

——0. 88, Rr. B,7 and 8 —Pauper applica¬ 
tion—Scope of inquiry. 

Under O. 33, C.P.C., the Court oan go into 
the merits of a pauper suit only after it has 
passed an order under 0. 83, R, 7 (3) allowing 
the application for leave to sue in forma 

Vol, II—46 
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pauperis. The Court has to see whether the 
allegations in the plaint disolose a good oause 
of aotion, as they stand. (Twomey, !J.) 8EIN 
TDN U V. AUNG ZAN U. 11 l.C. 887 = 

4iBur. L.T. 191. 

-0 33, Rr. 8 (d) and 18— Rejection of 

application to sue — Right to sue—Cause of 
action. 

R. 16 does not bar a seoond application to 
sue as pauper, even after rejection ol first under 
R. 5 (d) if the seoond one disolose a oause of 
aotion. “A right to sue” in R 15 is the same 
thing a9 11 a oause of aotion ” in R. 5. 
[Mookerjee and Panton, JJ.) Ratamala 
Dasi v. Kabmakslyu Nath sen. 

87 I.C 9 = 31 O.L J. 381 

-0. 38, R. 8 (d) —Scope of inquiry — 

Dismissal on ground of limitation—Validity- 
Revision—Maintainability. 

A Court is oompetent to rejeot an application 
to sue in forma pauperis under O. 33, R. 6 (d) 
on the ground that the’olaim is barred by limi¬ 
tation. 7 All. 661 (F.B.); Foil. Where the 
lower Court had jurisdiction to deal with the 
matter, the deoision of that Court, though 
erroneous, cannot be interfered with by the 
Chief Court in revision. (Abdul Raoof, J.) 
Mussammat Haur Kaub v. Muni Lal. 

83 I.C. 441 (1) =» 134 P.R. 1919 

-0, 33, R. 8 (d)—Cause of action — 

Statements in plaint, 

The applloant under O. 33, R. 5 (d) must 
make out a subsisting prima facie cause of 
aotion. The mere statements in the plaint are 
not the solo materials on whioh a deoision as 
to the right to sue must depend. (Reid, O.J.) 

Rustamji & Co. v. Hussain Khan. 

29 P.W.R. 1913 = 18 1.0. 491 = 

88 P.L.R. 1913 

--—0. 83, R. 8 (d> —Pauper application — 

Enquiry into the merits of the case is not proper. 

Where an application is made for leave to 
sue in forma pauperis, it is not open to the 
Court to dismiss the applioation on tbe ground 
that though the plaint disoloses a oause of 
aotion, the'plaintiff’s case would fail on tbe 
merits .[(Krishnan, J.) BOLIMATI MUBIGADU 
v. NALLA BAPADU, 

18 L.W. 83= (1923) M.W.N. 412 = 

1924 Mad. 80. 

-0. 33, R. 8 (d)— Matters to be consi¬ 
dered—Investigation of evidence. 

In an applioation to sue in forma pauperis 
evidenoe should be oonfined entirely to the 
question of applicant’s pauperism. The ques¬ 
tion whether the allegations in the petition 
disolose a oause of aotion meaning thereby a 
subsisting oause of action, has to be deoided 
on the allegations contained in the petition ; 
and for this purpose the terms of the doou- 
ment filed along with the petition oannot be 
treated as part of the allegations in the petition. 
18 M.L.J. 292 and 41 Madi 620 ; Foil. Where 
tbe Court below rejeoted applioation to sne 
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in forma pauperis on the construction of a 
settlement deed filed Along with the petition 
the order was reversed in revision 2 O.W N. 
474, Bel. on. (ifris7mart, J.) NATESA A IYER 0 . 
MANOGYA AYYAR. 54 1.0.462 = 

10 L.W. 689. 

-0. 33. R. 3 (d )—Pauperism — Enquiry 

—Scope of —Merits of the claim, 

O. 33, R. 5 ( d ) Applies only to a oase 
where the allegations in the petition do not 
disclose a cause ol action. An elaborate enquiry 
into doubtful and oomplioated questions of law 
cannot be gsne into at this stago. The Court 
cannot under 0 33, R. 5 (d) go into a question 
of limitation especially if its deoision depends 
on the taking of evidenoe. (Bakewell and 
Eumaraswami Sastri, JJ.) GOVINDSAWMI 

PiDfcAi v. Municipal Council op Kumb\- 
HONAM. 41 Mad. 020 = 43 1 0. 93 = 

31 M.L.J. 399. 

-0. 33, R. 5 (d) — Cause of action time- 

barred. 

“ Cause of action " means a subsisting cause 
of aotion which can be enforced. An applica¬ 
tion to 9 ue in forma pauperis cannot bo allowed 
where the cause of aotion is tira'-barred. 
(Spencer, J.) Govindaswvmi Pillai t;. 
Municipal Council, Kumbakonam. 

(1917) M W.N. 583 = 6 L.W. 401 = 
42 1.0. 519=83 M L J. 877. 

• 

-0. 33, R. 5 (d)— Dismissal of applica¬ 
tion — Enquiry as to pauperism. 

An application for leave to sue in forma 
pauperis should be dismissed without inquiry 
as to the poverty of the applicant, if it does 
not disolose a oause of action. ( Young, J.i 

Maung Sanya v. Indian Telegraph 
association Club. 88 I o 686 = 

9 Bur, L T. 228. 

-0. 33, R. 8 (e) —Leave to sue as pauper. 

It is left to the Court’s discretion to grant or 
reject an application for leave to sue *»s pauper. 
(Walsh and Sunder Lai, 3J.) Manas PURI v. 
Harbhagat Puri. 37 I.C. 172. 

-0. 83, R. 6— Evidence as to the plaint¬ 
iff's title cannot be gone into. 

The only matter in regari to wbioh evidenoe 
may be taken is the question of the pauperism 
or otherwise of the applicant. R. 6 does not 
empower the Court to try the question of the 
plfi.’s title alter taking evidenoe on that ques¬ 
tion and in faot to try the suit on the merits 
before the application for leave to sue is grant¬ 
ed. 46 Cal. 651. Appl. ; 150 I.C. 621, Not 
Appr.; 20 All. 299. Diet). (Banerji and Gokul 
Prasad, JJ.) MT 8HAURAN BlBI v ABDUS 
8 AMAD. 43 A. 548 = L R. 4 A, 232 = 

21 A.L.J. 441 = 1923 All. 877. 

-0. 33, Rp. 8 and 7— Application lor 

leave — Scope of enquiry. 

1 ■ It is fully competent to a Court to take 
evidenoe under Hr. 6 and 7 on any matters 
specified in R. 6 and to deoide on those matters 
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to the best of its ability. (Mullick and Jwala 
Prasad , JJ.) Charu 8ila Dasi v Haran 
Chandra. 80 I.C. 820 = (1919) Pat. 232. 

-0. 33, R. 7 — Who can compromise . 

No person other than the guardian ad-litem 
oan compromise a dispute between the minor 
and another. (Macleod, C.J. and Heaton, J.) 
Gurmalappa Mallappa V. Mallappa 
MartaNDAPPA. 22 Bora. L R. 728 = 

57 I.C 417-44 Bora. 874. 

- 0. 83, R. 7 —Suit in forma pauperis— 

Subsequent payment of Court-fee—Institution 
deemed to have been made on the date of the 
original presentation, 

Where an application for leave to sue in 
forma pauperis is presented together with the 
plaiDt and subsequently the applicant pays the 
full Oourt-fee on the plaint the suit must be 
deemed to have been instituted on the day on 
the original presentation of the plaint and not 
on the date when the Court fee was paid. The 
payment was an admission on nothing more 
than that the applicant was at the time of the 
payment, in possession of means to make it 
and was no longer a pauper. The withdrawal 
of the application for leave to sue as a pauper 
must be deemed to be a submission to an order 
of dispauperisation and not to one of refusal of 
bis original petition (Hallifax, A.J.C.) 

Gopikishan v Bulakidas. 

18 N.L.R 44 = 1022 Nag. 160. 

- 0. 33, Rr. 7 and 18 — Limitation — 

Pauper paying Court-fee pending inquiry into 
pauperism. 

Where a bona fide applicant for leave to sue 
a9 a pauper pays Court-fee pending inquiry into 
his pauperism, limitation runs against him 
only up to the date of hie filing the pauper peti¬ 
tion and not up to the date of paying the Court- 
fee. 2 All. 241 ; 28 Cal. 427, Foil.; 10 All- 
206, Diss. (Stuart and Muhammad Alt, A.J.C.) 
Wali Muhammad v. daulat-un-nissa. 

37 I.C. 921 = 3 O.L J 647. 

-- 0. 33, R. 8 and 0 7, R. 10 — Applica¬ 
tion for leave to sue in forma pauperis— 
Return for presentation to proper Court — 
Revision, 

An application (or leave to sue as a pauper ifl 
not a plaint till leave is granted, and till then it 
cannot be returned under O. 7, R. 10, O.P.C. 

If so returned the H»gh Court will interfere in 
revision. f Banerjee and Piggolt JJ.) NUB 
Muhammad r. Firm Maulvi Jamil ahmad. 

82 I C. 688. 

-0. 88, R. 8, and 0. 38. Rr. 5 and 6. 

There is no suit before the Court uotil the 
application to sue in found pauperis has been 
granted, oonsequeDtly the Oourt has no jnri9di0' 
tion under O. 38, C.P.O., to attaoh before|jadg- 
ment deft.’s property. (Fletcher and Nev>- 

bould, JJ.) Poobna Chandra Chabri 
Tara Pbosad Maity. 29 G.L.J. 15** 

88 1.0. 800=21 C.W.H. 870. 
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-0. 33, R. 9— Concealment of property 

—-Asset .of doubtful value—Insurano policy. 

A plfl. was givea leave to sue in forma pau¬ 
peris ia a oase where otherwise he would nave 
had to pay a Court-fee of over Rs. 500. Subse¬ 
quently pending the suit the Court found that 
he had omitted to state in his list ol assets ao 
insurance polioy whose then value was Rs. 245. 
Thereupon the Court dispaupered the plfi, asked 
him to p*y the (all Court-fee and on his failure 
to do so, dismissed the suit. Held, in revision 
that even assuming that couoeaiment of proper¬ 
ty in a particular case might amount to lm- 
.propar oonduot, whioh by itself, would entitle 
the Court to dispauper a plfi. under 0. 33, R 9. 
the faots whioh oame to light in this oasu only 
demanded a further scrutiny by the Court to 
ascertain whether the plfi. had means, so that 
he ought not to be allowed to ooutinue the 
*uit as a pauper. I( that scrutiny had 'been 
made, it would have beeu discovered that plfi 
was still unable to pay the Court-tees. ( MacLeod 
C J. and Coyajee, J.) SHanKARABHAT v. 
Shank ABAliH at. 24 Bom. L R. 734 = 

46 B. 1017 — 1922 Bom. 213. 

■ ■ 0. 33, R. 9 (b) —Diipaupering— 
-Grounds for — Getting ad interim allowance 
barely sufficient for maintenance, having a rich 
relation or appearing through eminent pleader 
are not sufficient to dispauper. 

After the plfi. was allowed to sue as pauper 
she applied in the Court (or ad in:erim main¬ 
tenance at the rate of Rs. 3,000 per month. 
The Court allowed her a maintenance of 
Rs. 200 a month during the pendency of the 
litigation, §i petition wa6 then filed on behalf 
of Government under 0. 33, R 9 (5) to dis¬ 
pauper the plfi. upon the ground that by reason 
of her having reoeived the sum of Rs. 5, 538 as 
arrears and of hec being allowed to receive in 
future Re. 200 per month as hec maintenance 
allowance, sbe had ceased to be a pauper and 
ooneequently she ought not to be allowed to 
continue tbe prosecution of her suit as a pauper. 
Held, that she was no: liable to be dispaupered 
The faot that she was living with her cousin 
a Vakil who probably was supporting her and 
oarrying on tbe litigation on her behalf aud 
also that she had appeared before the Court 
through eminent counsel are immaterial 
especially when there is nothing to show under 
what arrangement the learned Counsel appeared 
for her in the Court and there is no affidavit to 
show that Bhe had incurred an expense on 
aooount of the aforesaid oounsel, or that her 
oousin was financing her, either in supporting 
her or in defraying the cost of the litigation. 
Tbe word 'means’ in ol. (5) of R 9 is to be 
interpreted witn the help of the definition of 
pauper referred to above in R. 1. 61 I.C. 958, 
Diet.; I Oh. D. 171, Not foil. (Jwala Prasad 
and Ross, 33.) 8AVITRI ThaKURAIN t>. 
SECRETARY OF STATE. 2 Pat 879 = 

4 Pat, L.T. 338 = 1924 Pat. 27 

-0. 83, R. 9. Cl. (o )—Pauper entering 

into agreement with third party with reference 
to subject matter of suit. 


C. P. CODE (Y of 1008), 0. 38, R. 10. 

The expreision “ agreement with reference to 
subjeot-matter of suit” in 0. 33. R. 9 (c) is not 
limited to obamperty and maintenance only 
but is intended to prevent the pauper continu¬ 
ing his suit when a third party has obtained 
an interest in the property and hence 
able to pay the Court-fes. ( Hayward , A.J.C.) 
Edulji oowasji v. Dadabhoy.. 

21 1.0 336 = 7 S L R. 52. 

-0. 83, R. 10 -Pauper suit —Decree lor 

costs against plaintiff's mortgage--Execution sale 
of defendants property— Crcwn debts— Priority. 

A suit in forma pauperis by a wife for her 
dower was deoreed with costs against her hus¬ 
band but dismissed as against his co-deft. and 
mortgagee, in so far as tbe wife claimed a prior 
oharge for dower over the mortgage. The 
Court-fee payable to Government was deolared a 
first charge on the amount deoreed to plfl. The 
Government purported to attach and sell the 
property ia execution of the deoree for pauper 
fees. Held, that the attachment and sale of 
the deft.'s property in execution of the deoree 
against plfi. was without jurisdiction and pas¬ 
sed no title to the purchaser. No question of 
priority of Crown debts arose in this case. 
(Lord Macnaughien.) Ragho Prasad v. 
MEWALAL. 34 All 223 = 89 I A. 62 = 

II MLT. 191 = (l912i M W.N. 311 = 
14 Bom L R 212 = 16 C.W.N 433 = 
13 G.L.J. 337 = 9 A L J. 401 = 
13 1.0. 177 = 22 M L J. 437 (P C.). 

-0 33, Rp. 10 and 11 —Pauper suit — 

Costs. 

A pauper succeeding partly in his oase should 
be giveu the ooets proportionate to bis suooess, 
A pauper plfi. should not be allowed to penalize 
the deft, by exaggerating bis olaim. tPiggot, 
and Lindsay, 33 ) GANGA Dabel Rai v. 
Gaura. 14 A.L J 637 = 33 I C. 46 = 

38 All. 469. 

- 0. 33, R. 10 —Suit in forma pauperis 

— Amendment of plaint—Costs of application, 

Where a plfi. has obtained leave to sue in 
Jorma pauperis and there after applies for 
amendment of the plaint it is not oompetent 
to the Court to direct the plfi. to pay costs of the 
amendment then and there and on default 
dismiss the suit. (Shall. O.J. and Crump. 3 ) 
AMBAJI BALWANT RAO RlANE V. HANAIANT 

Rao Bajirao Deshmukh. 

24 Bom. L.R 924 = 
47 B. 104 = 1922 Bora. 333. 

— --0 33, Rc. 10 and 11 and 0. 21. R 19 — 

Suit in forma pauperis— Costs dtcrcsd'to defend¬ 
ant exceeding claim decreed to plaintiff — 
Government, can claim no charge. 

Where in a suit in forma pauperis the plfis. 
was given a deorea for Rs. 88 but was made 
liable to p*y Ri. 191 for plaintiff’s costs, held, 
that as the plaintiff was precluded under O. 21, 
R. 19 from taking out execution for the amount 
deoreed to him he oannot be held to have 6UO- 
oeeded in the suit within O. 33, R. 10 and Che 
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Government can olaim no charge as the oase (alls 
under R. 11. ( Ayling , O.C.J. and Odgers, J.) 

Chakrapani Iyenqab n. The Goverment 

OF INDIA. 14L.W. 329 = 

(1921) M W.N. 805 = 42 M.L J. 191 = 
31 M.L.T. 38 = 1922 Had. 123. 

-O. S3, .Rr. 10 and 13— Rights of the 

Crown. 

O. 33, R. 10 creates two diatinot and separate 
rights in the Crown, one right in rem againet 
the property recovered in the suit and the 
other right in •personam against the pauper 
ordered to pay by the decree. The Crown can 
recover Court-fee without a separate suit. 

(Atkinson and Manuk , JJ.) BA BUI GlRlJA 
Kuer v. Secretary of State for India. 

50 l.C. 313 = 4 P L.J. 166. 

-0. 3^, Rr. 11 and 12— Pauper suit — 

Compromise— Court-fee. 

A suit instituted in forma pauperis beiDg 
settled out of Court was dismissed in conse¬ 
quence without providing for Court-fees. Before 
the expiry of 90 days, the New Code came into 
force which gave a speoific remedy uuder R. 12 
but the lower Court held that there was no 
jurisdiction to pass a fresh order. The order of 
the Judge was appealable under S. 47 (2); it 
was open to the Government to make an ap¬ 
plication and ask the Judge to pass a proper 
order according to law. Whenever a suit is 
dismissed whether at the request of parties or 
not. the plS. is the party defeated and must 
pay the Court-fee to Government < Chanda 
varkar and Hayward, JJ.) SECRETARY OF 
STATE V. NARAYAN KASHIRAM. 

35 Bom. 448 = 12 I C. 29 = 
13 Bom. L.R. 686. 

-O. 33, R. IB— Application dismissed— 

Fresh cause of action, 

The applioant, wife of ihe opposite party 
applied i cr leave to sue in forma pauperis tor 
maintenance. The application waa dismissed 
on the ground that the allegations in the plaint 
did no*] show a oauae of aotion. More than two 
years alterwards, the applicant made the pre¬ 
sent application on the 5th of August, 1918 
for leave to sue as pauper to recover mainten¬ 
ance for a period of more than two years sub¬ 
sequent to the date of the previous applioation. 
Held, that the subsequent applioation to sue in 
fo ma pauperis was not barred under O. 33, 
R. J5, C.P.C. elMookcrji and Panton, JJ.) 
RATNAMALA DASI V. KAMAKSYA NATH SEN. 

B7 1.0, 9 = 31 G.L.J. 331. 

-O. 33, Rr. 19, 8, 6 and 7 —Mutual 

relation. 

0. 93, R. 15, C. P. C., should be read along 
with Rr. 5, 6 and 7. R 6 contemplates a sum¬ 
mary rejeotion by the Court at the earliest 
stage of the proceedings, R. 7 a refusal of the 
applioation to sue as a pauper on the ground 
that the allegations of the petitioner do not 
allow a oauee of aoticn and R. 15 contemplates 
Ahe refusal of a second applioation when it is 
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in respeot of the same right to sue. ( Mooker - 
jee and Panton, JJ.) RATNAMALA Da81 v. 

Kamaksya Nath sen. 87 1.0.9= 

81 G.L.J. 881. 

-0. 33, Rr. 19, 8 and 7— Orders under 

R. 5 or 7— Whether bar fresh proceedings. 

Orders under R. 5 or R. 7 alike bar the 
institution of fresh proceedings in forma 
pauperis under R. 15. ( Holmwood and 
Mullick, JJ.) atul Chandra Sen u. Peary 
Mohan. 33 I.G. 812 = 20 C.W.N. 669. 

-0. 33, R. 15— Application to sue in 

forma pauperis— Rejection—Application regis¬ 
tered as plaint- 

A petition to sue in forma pauperis can be 
registered as plaint in the suit, if full Court- 
fees is paid. 24 Cal. 889, Foil. R. 15 makes it 
a condition precedent for a petitioner, whose 
applioation to sue in forma pauperis has been 
rejected, to pay the ccsts of Government iD 
opposing the application before a regular euit 
can be entertained but there should be a de¬ 
mand for it either before registering it or after, 
and where there has been no such demand a 
Court would not be justified in dismissing a 
suit merely on account of non-payment of 
costs to Government. ( Chitty and Teunon, JJ.) 
MRINALINI DEBI V. TINKOBI DEBI. 

14 I.G. 297 = 16 C.W.N. 641. 

-0. 33, R. 13— Application in forma 

pauperis dismissed as not pressed—Bars fresh 
application. 

Where an applioation for leave to sue in 
foima pauperis is dismissed a9 not passed, it 
bars a fresh applioation in respect of the same 
right. -20 Bom. 86, Fll. ( Abdul Raoof, J.) 
Mt BEGUM V. Jafar Hassan. 

1924 Lab. 312. 

-0, 83, Rr. 15 and 5 —Pauper suit— 

Leave refused owing to failure to insert sche¬ 
dule of property— Second application. 

O. 33, R. 15, C.P.C. does not bar a second 
application where the first application was 
rejeoted under R. 5 (a) as not having been 
accompanied by a schedule of moveable and 
immoveable property. 42 I. C. 803 (F. B.), 
Ref. ( Abdul Raoof , J.) MUSSAMMAT BaL 
Kaur v. SHIB DAS. 36 l.C. 207 = 

1 Lah. 191. 

-0. 33, R. 18 —Conversion of pauper suit 

into ordinary suit. 

Limitation is computed from the date when 
the pauper petition is filed, a pauper suit 
being oonverted into a regular suit. (Spencer 
andlSeshagiri Iyer, JJ.) Maria ThangatHAM- 
MAL V. IRAVATHESWARA IYER. 

28 I.G. 804= (1918) M.W.N, 228. 

-0. 33, R. 13 — Bar—Dismissal for 

default. 

Fresh application 'oan be made it the appli¬ 
oation to sue in forma papuris is dismiaaed. 
(Po Han , J.) Maung AUNG TUN V. MA E 
Kin. 2 Bur. L J. 217= 1924 Rang. 161- 
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C. P. CODE (Y o t 1908), 0. 83, R. 18. 

-0. 83, Rr. 18, 2, 3 and 6— Second ap¬ 
plication— If maintainable, 

Rsjeotion of an application to sue as a pauper 
not being in aooordanoe with Ss. 2 and 3 even 
after hearing the other side, is no bar to a fresh 
application. \Ormond, Offg ., C. J., Founp, 
ParleU and Alaung Kin, J J.) HOWA u. 8IT 
SHEIK. 9 L B R. 93 = 42 1 C. 803 = 

11 Bar. L.T. 77 (F.B.). 

-0. 33, R. 13— Appeal in forma pau¬ 
peris— Application for leave rejected—Right of 
applicant to file regular appeal—Fresh memo¬ 
randum of appeal necessary. 

Where an application for leave to appeal in 
forma pauperis is rejeoted, the only course 
open to the party 1s to file appeal in the regular 
manner with a fresh memorandum of appeal 
properly stamped ; the memorandum accom¬ 
panying the rejeoted application oannot be 
retained as it is, and Court-fees ordered to be 
paid thereon. (Bayward. A. j. C.) ALLAH 
Bux v. MORDAB. 4SLR. 263 = 

11 1,0. 160. 

-0 34—Suit on mortgage—Decree—En¬ 
quiry into title of mortgagor. 

Where in a suit on the Original Side of the 
• High Court, on a mortgage of properties situate 
without and within Madras, the plff. got a 
deoree and a direction to eoquire into the title 
of the mortgagor for the lands mortgaged, held, 
that for the purpose of granting leave to 6ue 
such an enquiry was unnecessary. Nor was it 
necessary to enable the mortgagee-deoree-holder 
to execute the deoree. ( Wallis, O.J. and 
Seshagiri Iyer , J ) NAMBERUMAL OHETTY 
v. RaGHaVACHARIAR. 71 1.C 390 <2) = 

14 L.W. 863. 

-—0. 34—O/d mortgage—Decree dismis¬ 
sing a suit for redemption— Substquent suit for 
redemption, maintainability of (Act I of 1969;, 
8 6 —Meaning of the phrase “ the said orders .” 

8. 6 of Aot, (I of 1969) protects the inte¬ 
rests of those mortgagors whose rights it was 
deemed expedient to keep alive by laying 
down that neither 8s. 3 to 6 of the Aot, 
nor the terms of the sanad should be a bar to a 
suit for redemption by them. The phrase 
• the said orders ’ used in the seotion refers 
only to the orders passed by the Governor- 
General and mentioned in the three preceding 
sections and cannot inolude a deoree dismiss¬ 
ing a previous redemption suit. ( Daniels , A. 
J.C.) Bbij Kishore «. Bajranq Bahadur 
8INQH 61 1.0. 271 = 24 0 0. 289. 

-0. 34, R. 1. 

ATTACHING CREDITOR. 

Co-heirs. 

CO-MORTGAGEES 

Eqoity of Redemption, 
joint Hindu Family, . , 

LANDLORD. 

MORTGAGEE. 

MORTGAGOR. 

NECESSARY PARTY. 


G. P. CODE (V of 1908), 0. 34, R. 1—Co¬ 
heirs. 

Nonjoinder. 

Paramount Title. 

Prior Mortgagee. 

Puisne Mortgagee. 

Scope of. 

Simultaneous mortgages. 

Sub-Mortgage. 

Tenant. 

-0. 34, R. 1. 

See also (l) Mortgage 

(2) T. P. ACT, Ss. 74, 75 aud 91. 

Attaching Creditor, 

-0. 84, R. 1— Attaching creditor—Party 

having right to redeem, 

A oreditor attaching the property of the 
mortgagor does not obtain any charge on the 
mortgaged property. He has only the right to 
redeem. So ho is a necessary party on a suit on 
the mortgage brought under the New Code. 
(Holmwood and Chapman, JJ.) Bhavanda 
Chandra Pal t;. 8 ri Nath Roy Chow- 
DHURY. 17 I.C. 432 = 17 G.W.N. 871. 

-0. 34, R. 1— Attaching creditor—In¬ 
terest in the right of redemption— T.P. Act, 

S. 91 (/). 

Tbe confiiot on the question whether an 
attaching oreditor who is given a right to 
redeem by ol. (f) of 8. 91 of T. P. Aot 
has any interest in the mortgage property and 
and is thereby entitled under 8. 85 of the 

T. P. Aot to be joined as a defendant in a suit 

on the mortgage appears to have been comple¬ 
tely 6et at rest by the amendment of S. 85 
of T.P. Aot by the substitution for it of R. 1 
of O. 34 of the C. P. Code, whereby the 
interest of those to be joined in a mortgage suit 
is no longer restricted to an interest in the pro¬ 
perty but is stated to be an interset either in 
the mortgage security or in the right of redemp¬ 
tion. These words oannot possibly exolude 
any person of any of the olasse6 mentioned 
in 9. 91 of the Transfer of Property Aot 
whether the words of 8 85 of the T.P. Aot 
did so or not and therefore every attaohiDg 
oreditor under a money deoree against mort¬ 
gagor is entitled to redeem the mortgage. 
( Hailifax . A J. 0.) Meghraj Marwabi v. 
Kesbeo Gopal Buti, 6 N.L.J. 181 = 

1923 Nag. 311. 

Co-heirs. 

-0. 34, R, 1—Co-heirs—Non-joinder 

one of two divided heirs of mortgagor, 

A suit on a mortgage against one alone, of 
tbe two divided sons of the deoeased mortgagor 
enjoying the property in separate shares ie not 
bad for non-joinder of the other son, and the 
mortgagor is entitled to reoover the whole sum 
from the impleaded son’s share in the mort¬ 
gaged property. 33 Gal. 613, not foil. (Ryves and 
Lyle, JJ.) Sanwale Singh v. Ganeshi 
Lal. 35 All. 441 = 20 I.C. 41 = 

11 A.L.J. 630. 
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C. P. CODE (Y of 1908), 0. 34. R. 1-Go heirs. 

~ 7 -O. 34, R, 1 — Co heirs — Some of the 

hiers impleaded — Non-joinder — Lim. Act, 
S. 22. 

A suit to recover mortgage debt by sale of 
tbe mortgaged properties against some of tbe 
heirs of the mortgagor was held to be properly 
constituted when the plaint was filed, for the 
Court could award relief against the interests 
ol the party defendants. Per Pratt , J. : — 
The test both under 0. 34, R. 1 and S. 22 of 
the Lim. Aot is the same. Was the suit 
property constituted at tbe date of the plaint 
so as to enable the Court to adjudioate as 
between the parties impleaded. ( Beaton and 
Pratt, JJ.) SABDURALLI v. 8ADASHIV 
BUPDE. 43 Bora 373 = 51 1.0. 228 = 

21 Bora. L.R. 869. 

——— 0. 34, R. 1 —Co htirs — All the heirs of 
mortgagor not parties to suit —Effect. 

A mortgage 3 uit in which all the heirs of 
tbe mortgagor were Dot made parties cannot 
be totally dismissed for non-joinder. A deoree 
fo r the proportionate share of tbe mortgage 
money as against the heirs on reoord, should 
be passed. Even if tb 9 heirs left out could 
have successfully pleaded limitation that oould 
not afford a defenoe in favour of persons 
who were joined 'as parties within limitation. 
( Motkerjee and Fletcher, JJ.) Habchandra 
Roy v. Mahomed Hasim. 68 I.o. 3-12 = 

23 C.W.N, 394. 

—7 —-—0.34, R 1 — Co heirs-Mortgage suit 
— Suit by only one ol several heirs of mortgagee 
—Not maintainable. 

Ooe of tbe several heirs of a mortgagee 
cannot claim tbe mortgage-debt without 
joining all heirs as parties as tbe mortgagee’s 
death vests his right jointly in hie several 
•heirs. [Atkinson and Jwala Prasad. JJ.) 
MT. BHAGELA KOER v. ABDUL RaHMAN. 

86 I.C, 77. 

Co-mortgagees. 

---0. 84. R. i—Co-mortgagors—Holding 

distinct shires not made parties—Decree. 

Where in a mortgage suit, the plfl. has 
omitted by oversight to implead some of the 
mortgagors owniDg distinct ehares, a deoree 
for the sum proportionate to the interest of tbe 
parties impleaded should be given. (Griffin 
and Chamier, JJ.) GANESHI LAD v. Charan 
Singh. 33 All 247 = 49 I 0. 614 = 

11 A.L J. 280. 

-0- 34, R. 1— Cc - mcrigagees—Suit to 

enforce mortgage bp one. 

One of several mortgagees can sue to 

fore olose the mortgage impleading the otbere 

as oo-defta., if they are unwilling to join as 

plfls. or if they have done some aot preoludiog 

them from being plffs. 96 Oal. 331 (P C.), 

Bel. up 6 ot (Coze and Ray, JJ). Bhuban 

.JHqhAH Sikdeb e. Dhabnabaj Oswad. 

\ U,T r 20 | a Q > 329 , 


C. P. CODE (Y of 1908), O. 34, R. 1—Equity 
of Redemption. 

-'0. 34, R. 1— Co-mortgagors — Suit for 

redemption by one of many Uralans of a temple 
—If lies, 

A suit for redemption ol a K^nom by one 
of tbe three Uralans of temple is not main¬ 
tainable without adding the other two also as 
parties to tbe suit. tBenson and Sundara 
Aiyar, JJ.) MalAPPURATH PARMADHATHIL 
V. CHANNAZHI KRISHNAN MOSSAD. ^ 

13 I.C. 234 = (19U) 2 M.W.N 337. 

-—0, 34, R i— Co-mortgagees—Redemp¬ 
tion suit — Withdrawal again si one mortgagee. 

Where in a suit for redemption the plff. 
withdraws bis claim against oue of the mort¬ 
gagees the suit should be dis3mis3ed for non¬ 
joinder of parties. ( Imam , J.) DHURI PATAE 
v. TlMAL 8ING. 48 I.C. 690 = 

4 Pat. L.W. 391. 

Equity of Redemption. 

-0. 84, R. 1— Equity of redemption — 

Purchaser — Suit for sale on mortgage without 
impleading auction purchaser—Effect. 

The mortgagee purchaser in an auolion in a 
suit against the mortgagor without impleading 
the Court auction-purchaser of the mortgagor’s 
right, is not entitled to eject the latter in a 9uit 
for possession. )9 All. 541; 21 All. 235, Foil. 

( Piggctt , J.) BnABBUTI Rai v. Harbans 
Rai. 25 I.C. 1. 

-0. 34, R. 1— Equity of redemption — 

Put chaser — Non-joinder —Suit by auction • 
purchaser for possession — Redemption. 

Where a subsequent purchaser of a portion 
of the mortgaged property is not made a party 
to a suit for sale on the mortgage, the auction- 
purohaser is not debarred from bringing a suit 
for possession against the former giving him 
an opportunity to redeem his share whioh he ie 
entitled to do on payment of that portion of 
the mortgage money which is attributable to 
the portion purchased by him. { Banerji and 
Ryves, JJ.) Hajrabibi v. Shiam Nabain. 

20 1.0 184 = 11 A.L J. 862. 

-0. 34, R. 1— Equity of Redemption— 

Owner of, not impleaded—Effect of—Execution 
sale — Purchase by mortgagee — Rights of' 
purchaser. 

The possession of the purchaser at a sale by 
a mortgagee in execution of the deoree in a 
sui6 brought by him on his mortgage, the 
owner of the equity of redemption not being a 
party to the proceedings, is not the possession 
of an owner of all the interests in the property. 
He buys subject to the equity of redemption, 
and therefore by virtue of his purchase, only 
steps into the shoes of the mortgagee. Where 
the mortgagee would be barred by limitation 
from bringing a suit to obtain possession or to 
have the property sold to realise the mortgage 
amount the purohaser would be equally barred. 

If the auotion-purohaser did not get jpearstfuion* 
he was bound to take proceedings to obtain the? 
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0. P. QODE (Y of 1908), 0. 8ft, R. 1-Equlty 

of Redemption. 

benefit ol his patohase and he oould not get 
possession unless he had that right as a 
suoceseor to the original mortgagee. ( Macleod, 
C.J. oni Coyajee, J.) Dattatraya Mange- 
SHAYA V. VENKATESH VASUDEO. 

2ft Bom. L.R. 741 = 
1922 Bom. 88ft. 

- 0. 34, R- 1— Equity of Redemption — 

Transferee of—Failure to tmplead—Effect ol — 
Rights of purchaser at execution sale. 

Where a mortgagee brings a suit for sale 
upon hie mortgage without impleading as party 
to the suit a purchaser ot a portion of the 
equity ol redemption be oannot by purohaeing 
the property in ezeoulion olaim possession as 
againet the purchaser of the equity of redemp¬ 
tion. 11 C.W.N. 314'.; 19 A. 641, followed, 
(Walrnsley and Suhramardy, JJ.) Kbisto- 
PADA ROY V. Chaitanya Chaban Mandal. 

49 Cal. 1018-28 G.W N. 92 = 

1923 Gal. 274. 

- -0. 84, R. 1— Equity of redemption- 

purchaser—Mortgage suit—Not made a party 
to suit on mortgage—Redemption nof lost— 
Mortgage suit—Plaintiff objecting to purchaser 
of property under mortgage in execution of 
money decree to be made party defendant— 
Decree on mortgage subsequent suit to recover 
possession from purchaser—Right ol purchasers 
to set up right to redemption—No bar. 

Deft, in exeoution of a money decree obtained 
by him against the mortgagor, purohased the 
property and obtained possession. Plfi. after¬ 
wards brought a suit upon his mortgage against 
the heitB of the mortgagor. To that suit he did 
not make deft, a party. Deft, then applied by a 
petition to be joined as a party deft. On plfl.’s 
opposing the application was rejeoted by the 
Oourt. The mortgage suit proceeded and plfi. 
obtained a mortgage deoree and in execution 
purohased the property himself and obtained 
symbolical possession from Court. The plfi. 
then sued lor ejectment. Held, that the deft, 
was not debarred from setting up a right of 
redemption. ( Richardson and Beachcrolt. JJ.) 

rebati Mohan Das v. Nadiabashi Dev. 

22 O.W.N. 848 = 44 I.G. 821 = 28 O.L.J. 296 

- 0.84, R, 1—Equity of redemption — 

Person interested not made a party — Decree. 

Id a suit for reoovery of possession by the 
plaintiffs who were interested in the equity of 
redemption in the property but were omitted 
from a previous suit by the defendants to 
enforoe their mortgage. Held that the plain¬ 
tiffs oould not get a deoree (or possession with¬ 
out any provision aB to payment of what may 
be due under the mortgage to defendants. 
(Jenkins, CJ. and N.R. Chatterjee, J.) MOHESH 
CHANDRA MOOKEBJEE V. UMESH CHANDRA 
GHOSAD. 99 1 0. 742. 

———0, 84, R. 1— Equity ot redemption- 
purchaser not impleaded—Purchase by mortgage 
in execution sale—Obstruction in taking posses¬ 
sion by alleged purchaser from mortgagor— 
Remedy ol mortgagee» ' ; 


0. P. GODE (Y of 1908), 0. 34, B, 1 -Equlty 
of Redemption. 

Where a mortgagee purohaBes a mortgaged 
property in execution ol the mortgage deoree 
in his lavour and is resisted by an alleged pur¬ 
chaser from the mortgagor in getting possession 
his remedy lies in a suit for possession against 
the purobaeer giving him an opportunity to 
redeem his mortgage. He can sue the purchaser 
on the mortgage it be is in time. ( Holmiuood 
and Teunon, JJ.) BADAM KUMAR1 DASIv. 
HABIDaSI. 11 1,0. 74 = 18 O.L J. 38, 

-0. 34, Rr. 1—Equity of redemption — 

Purchaser—Effect of not joining the swb$f 9 nenf 
puichasir as a party. 

If a mortgagee obtains a deoree against the 
mortgagor to which the subsequent purchaser 
ol the equity of redemption is not a party he 
must again prove the validity of bis mortgage 
and offer the purchaser an opportunity ot re¬ 
deeming the property, ( Coxe , J.) JOTE KUMAR 
v. INDRA NARA1N. 10 1.0.137. 

-0. 84, R. 1 —Equity ol redemption — 

Auction-pur chaser of—Original mortgagor if a 
necessary party. 

Wbere the auction-purohaser of the interests 
of the original mortgagor effectively represents 
him in the mortgage suit, the mortgagor is not 
a necessary party when hie absence is not 
shown to have prejudiced him. (Oldfield and 
Tyaoi, JJ.) MULLA VEIT1L SHEELHIKUTTI 
V. KOURTBI KOYAMUTTI Naha. 28 1.0. 886, 

-0. 34, R. 1— Equity ot redemption— 

Transferees of. 

0. 34, R. 1, C.P.C., does not prohibit the 
joinder ol any person as a party but merely 
lays down that all persons haviDg an interest 
either in the mortgage security or in the right 
of redemption shall be joined as parties, The 
transleree of mortgaged property in breaoh of 
a oovenant against alienation may be made a 
party to a foreclosure suit. (Drake-Brockman, 
J.C.J TEJ B1NGH v.jPATIBAM. 99 1.0. 438. 

-0. 34, R. 1 —Equity of redemption— 

Suit not founded on mortgage by conditional 
sale. 

The order does not oontemplate an order by 
the Court to extinguish the right to redeem, 
where the mortgage suit by either party is not 
based on a mortgage by conditional sale. 
(Daniels and Wazir Hassan, A.J.Ce,) JAI 
Kishobi v. Muhammad Khan. 

60 1.0. 860=7 O L J. 620. 

-0. 34, R. 1— Equity of redemption — 

Transferee. 

A mortgage deoree obtained against the 
mortgagor after he had transferred the equity 
of redemption does not bind the transferee. 

(Lindsay , J O.) 8YED TASADDUQ HUSSAIN 

v. ashgab Hussain. 48 1.0. 606 = 

21 0.0. 70. 

--0. 84, R. 1—Equity of redemption— 

Transferee of, not made party—Right to redeem. 

p 

Where a mortgagor redeems the property in 
tespeot of whioh a foreclosure deoree has beech 
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C. P. CODE (Y of 1908), 0, 31, R. 1—Equity 
t^Aol Redemption. 

passed persons who are in possession of paroels 
of the property as alleged transferees thereof, 
and who were not parties to the suit are not 
bound by a deoree foreclosure; their right to 
redemption in respect of their paroels remains 
intaot. ( Lindsay , J.C.) 8URAJ DIN v. Wajid 
ALI. 34 I.G. 387 = 3 O.LJ. 491. 

- 0. 34, R. 1 —Equity of redemption — 

Owner not made a party — Dispossession—Right 
to sue for possession and redemption. 

An owner of the equity of redemption, Dot 
joined as a deft, in a suit on the mortgages 
and wrongfully dispossessed by the mortgagee 
decree-holder in execution of his deoree is 
entitled to sue for khas possession and mesne 
profits and need not sue for redemption only. 
7 C.W.N. 11, Ref. ( Mullick J.) GOPAL RAM 

Marwabi v, Narsingh Prasad. 

86 1.0. 744. 

- 0. 34, R. 1— Equity of redemption— 

Transferee of—Vendee not a party—Decree not 
binding on him. 

A deoree for sale in a mortgage suit and 
proceedings in exeoution of that deoree do not 
bind a prior vendee of the property who was 
not made ,a party under O. 34, R. 1. ( Parletl, 
J.) MAUNG PE v. PARMAYSAM PlLLAY . 

83 I.C. 760. 

~— 0. 84, R. 1 —Equity of redemption — 
Purchaser—Not impleaded—Mortgage decree if 
can bind purchaser—Presence of purchaser as 
witness if condonation. 

Where in a mortgage suit, the mortgagee 
knowing or having reason to believe that the 
property had been sold to another person, fails 
to implead the purchaser, the latter cannot be 
bound by any deoree thay may be passed in the 
suit and he is also entitled to a declaration to 
that effect. The mere fact that he appeared as 
a witness in the suit in the ab 3 enoe of proof of 
knowledge on his part of the nature of the suit, 
will not amount to condonation of the omission 
to implead him. ( Eales , J,0.) Nga Pa WE 
v. NGA BIN. 13 10, 874 = (1911) 1 U.B.R. 93. 

Joint Hindu Family. 

-0. 34, R. 1 —Joint Hindu family — 

Manager—Foreclosure suit — Other members 
bound. 

A foreclosure deoree against a manager of a 
Hindu family will be binding upon the members 
of the family'where the manager effectively re* 
presents'all the other members. ( Lord Moulton ). 
Sheo Bhankara Ram v. Jaddo Kunwar. 

36 Ail. 883 = 16 C.W.N. 968 = 
16 H.L.T. 170 = (19141 M.W.N. 893 = 

1 L W 645 = 20 C.L.J. 283 = 
12 A.L.J. 1173 = 16 Bom. L R. 810 = 

, 24 I.C. 604 = 41 I. A. 316 (P.0.) 

[Affirming 33 All. 71 = 7 I.C. 902- 
7 A.L.J. 948.] 

" —0. 84. R. 1— Joint Hindu family 

Manager—Parties. 


0. P. CODE (Y of 1908), 0. 34, R. 1-Joint 
Hindu Family. 

If a mortgagee brings a suit against the 
manager of the joint Hindu family on a mort¬ 
gage and the mortgagee is not aware of the 
existenoe or rights of junior members of the 
family the mere non-inolusion of the junior 
members as parties to the suit for foreclosure 
is not fatal to the suit. The deoree is binding 
on the whole family nevertheless. ( Lord 
Moulicn ) Sheo Bhanker Ram v. Jaddo 
Kunwar. 88 All. 388 = 18 C.W.N. 968= 
16 H.L.T. 178 = (1914) H.W.N. 893 = 
1 L.W. 648 = 20 C.L.J. 282 = 
12 .L.J, 1173 = 16 Bom. L R. 810 = 

24 I C. 804 = 41 I.A. 216 (P.0.) 

[Affirming 33 All. 71 = 7 I.C. 902 = 
7 A.L J. 948.] 

- 0. 84, R. 1 —Joint Hindu family— 

Parties. 

All the members of a joint Hindu family are 
neoessiry parties to a suit for sale on a mort¬ 
gage of joint family property and non-joinder 
of them is fatal defeot to the suit. (Banerji 
and Chamier, JJ.) Bhiam BUNDAR Lal v, 
Buddhu Lad. 24 I.C. 252 = 12 A L.J. 794. 

-0. 34, R. 1 —Joint Hindu family— 

Suit on mortgage—Parties. 

All members of a joint Hindu family are 
necessary parties to a mortgage suit whioh is 
not instituted against the managing member. 
34 All. 549, Dist. ( Richards O.J. and Ban - 
nerji, J.) JUGAL KlSHORE V. GANGA BlNGH. 

211.0. 712. 

-0. 84, R. 1 —Joint Hindu family — 

Manager—Representation of minor members — 
Decree binding. 

Where a mortgage brings a suit on a mort¬ 
gage against the two sons of the deoeased mort¬ 
gagor, of whom the eldest was a major and 
represented his minor brother the deoree is 
binding on the minor also in the absence of 
fraud. ( Banerjee and Rufique, JJ.) Lachmi 
Bhanker v. Ram agyan Missir. 

21 I.G. 192. 

-0. 84, R, 1 —Joint Hindu family — 

Manager—Suit by. 

A suit on a mortgage brought by some of the 
members of joint Hindu family in their oapa- 
oity as managers, does not fail beoause the 
other members of the family are not impleaded 
as parties. 16 1.0.138, Foil, tEaramat Hussain 
and Tudball, JJ.) GHAJJU Mal v. Nathan. 

15 I.G. 876. 

-0. 34, R. 1 —Joint Hindu family — 

Manager. 

A manager alone oan be sued on a mortgage 
of a Hindu joint family’s property as the whole 
family in sufficiently represented by him in the 
suit. Tbe essential point in suoh family suits by 
or against a manager is not the distinct descrip¬ 
tion of him as a manager but that he is sued 
or sues in respeot of a family debt. [Rieharads, 
C.J., Banerji, Tudball and Chamier , JJ«) 
Harilal v. Nimman Kunwar. 

34 All. 549 = 15 I.G. 125 = 9 A-L.J. 819 (P.B.). - 
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•0. P. CODE (¥ of 1908), 0, 3«. R. 1-Joint 
Hindu Family- 

——0. 81, R. 1 —Joint Hindu family — 
Joinder of some members as defendants. 

Where some of the members of a joint Hindu 
family refused to join in a mortgage suit as oo- 
pills, they oan be added as delta. They are 
neoeasary parties and might be added within 
the period of limitation. (Griffin and Cha • 
mier, JJ.) Nathi Lal v. Lala. 

14I.C. 88 = 9 A L.J. 110. 

■0. 31, R. 1— Joinf Hindu family — 
Father — 8ons nof made parties in time — 
Effect. 

A suit against the mortgagor oannot be dis¬ 
missed simply beoause the sons of the mort¬ 
gagor had not been impleaded in time. 

( Karamat Hussain and Chamier, JJ.) Bala 
Prasad v. Pabtab Singh. 13 1.0. 88. 

- 0. 31, R. 1 —Joint Hindu family— 

Manager — Redemption—Not in representative 
capacity—Right of co-parceners to redeem . 

Ho legal proceeding in a mortgage suit not 
filed by the manager of a joint Hindu family 
expressly in his oapaoity as manager, short of 
aotual redemption will deprive his oo-paroeners 
of their right to redeem. (Scoff. 0 J. and 
8hah, J.) Ramachandba Nabain d. Shri- 
path RAO Tukojibao. 40 Bom. 218 = 

33 I 0. 771 = 18 Bom. L R. 83 

- 0. 84, R. 1 —Joint Hindu family— 

Member having interest in equity of redemption 
not made a party—Effect of. 

Where the mortgagee is not aware of the 
existence of a minor member of a Mitakshara 
family where he has joined all other members, 
no question arises as to the applioability of 
O. 34, R. 1, C.P.O. The oaee is governed by 
the Privy Council deoision in 36 All. 863 and 
the minor member is bound by the deoision. 
( Moofcerjee and Beaohcroft, JJ.) Ragho 

RAM SINGH V. RAJANI KANTA BANBRJEE. 

29 1.0. 782 = 21 C.L.J. 482. 

- 0. 84, R. 1 —Joint Hindu family — 

Mortgage by father —Sons, if necessary parties. 

The decision of the Full Benoh in 6 Cal. 
656 has not been overruled by the Privy 
Qounoil, nor has it been superseded by subse¬ 
quent legislation inasmuch as where the 
mortgage is not operative as suoh against the 
sons, no question can arise as to the effect of 
B. 85 of T.P. Aot. (O. 84, R. 1, O.P.O.) ( Jenkins, 
0. J., Woodroffe, Asutosh Mukerjee, Holmwood 
and D. Chatterjee, JJ.) Bidya Pros ad Singh 
v, Bhupnarain Singh. 42 Oal. 1068- 

19 0.W.N. 849-29 I 0. 629 = 
21 G.L.J. 843 |F. B.). 

■ ■ — 0. 31, R. 1 —Joint Hindu family— 

Manager—Benefit of family - Suit by mana¬ 

ger alone. 

A suit by manager of a joint Hindu family 
alone on a mortgage exeouted n his favour 
without joining the other members of the 
family is against O. 84, Rj 1 whioh refers not 

Yol. 11—46 


0. P. OODE (Y of 1908), 0. 84, R. 1-Joint 
Hindu Family. 

merely to defts. but to plfls. also. (Coze and 
Chatterjee, JJ.) SlDHESHUBI PERSHAD 

Nabain Singh v. Dhabamjit Nabain 
SINGH. 41 Oal. 727 = 22 I 0. 870 = 

19 G.L.J. 487. 

-0. 34, R. 1 —Joint Hindu family— 

Father —Foreclosure sv.it—Sons not impleaded. 

Where a mortgagee obtains a foreclosure 
deoree against the manager of a joint Hindu 
family on a mortgage by conditional sale exe¬ 
outed by the manager, the junior member or 
sons oannot 9ue to redeem unless they show 
that the mortgagee was aware of their interest 
and yet omitted to implead them. (Coze and 
Imam, JJ.) BALKI Mohapatra v. Brojhasi 
Panda. 14 1 0. 333 = 18 G.W.N. 1019. 

-0, 34, R. 1 —Joint Hindu family— 

Minor members—If necessary parties. 

To a suit to enforoe a mortgage exeouted by 
the adult members of a joint Hindu family, 
their minor sons are not neoessary parties they 
being represented by their fathers. 36 All 383; 
34 All. 549. Foil, (Bosanquet, J.) GANGA 
Sahai v. agent, Bombay, baroda and 
C.I. Railway. 80 I C. 243. 

-0. 31, R. 1—Joint Hindu family — 

Father — Son, if necessary party. 

Under the Customary Law a son has not 
suoh an interest in his fathor’s property as to 
give him a claim under O 34, R. 1, O.P.C., to 
be made a party to a suit against his father for 
sale of property mortgaged by him. ( Mar - 
tineau, J.) Shiv Dev Singh u. Jai Ram. 

88 1.0. 411 = 123 P.R. 1919. 

—--0. 34, R. 1— Joint Hindu family — 

Minor members, if necessary parties. 

In a suit on a mortgage k efieoted for family 
purposes by the manager it is not neoessary to 
implead the minor members of the family as 
parties to the suit. 36 All. 383, Foil. (Oldfield 
and Krishnan , JJ.) PATTABIRAMA Naidu 
v. Subramania CHETTI. 48 1.0. 78 = 

7 L W. 438. 

-0. 34, R. 1—Joinf Hindu family— 

Manager—If other members necessary parties. 

The prinoiple of representation of the 
manager of a joint Hindu family is applioable 
to a suit on a mortgage, whioh oan therefore 
be brought in the name of the manager alone 
without making the other members parties to 
it. 3 I. C. 570, Dist. (Drake Brockmpn, J.O.) 

damodar Namdeo v. Kesheo Govind; 

48 I.C. 727. 

"0. 34, R, 1—Joinf Hindu family — 
Mortgage—Redemption—Change in the New 
Code — T. P. Act, 3. 60 how affects the rule re, 
indivisibility of mortgage etc. 

The New Code does not affect the rule re¬ 
garding the indivisibility of a mortgage nor. 
the Mitakshara Rule that no oo-paroener has 
a definite share till partition is made. (Afif- 
fra, Offg. A.J.O ) Nago Rao v. Nago. 

t..> 2« 1.0. 831-10 M.L.R. 72.; 
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0. P^CODEiYof 1908), 0.31, R. 1—Join! 

Hindu Family. 

“ 0- 31, R. 1— Joint Hindu family — 

Father—Mortgage suit against sons not made 
par ties—Right to redeem-T.P . Act, 8. 85. 

O. 34, R. 1 does net affeot the rule of the 
Hindu Law as to the oenstruotive representa¬ 
tion ot the son, major or minor, by the father 
and the son cannot recover the property passed 
under a mortgage decree against his lather 
though he was not made party to the suit but 
he can do so il the debt due under the mortgage 
is not binding on him being one for immoral 
purposes or the like. ( Batten , A.J.C.) GORE v. 
Rashiram. 18 I.Q. 848 = 9 N L R. 1. 

- 0. 81, R. 1 — Joint Hindu family — 

Mortgagor —Sous and grandsons of. 

The rule that a plff mortgagee cannot draw 
into conlroversy the title of a third party who 
sets up a title paramount to that of the mort¬ 
gagor and the mortgagee, does not apply where 
parties who are seeking to be made defts. in the 
suit for foreclosure, are alleged to be members 
of a joint Hindu family along with the mort¬ 
gagor. 33 Cal. 425; 14 0.LJ. 103, Ref. In 
all such suits, notwithstanding that a manager 
is a party the Court should add as a party any 
member of the family who applies to be made 
a party, so as to enable him to put forward any 
defence challenging the mortgage as not having 
been made for family necessity and family 
purposes. 34 All. 649, Foil, ( Lindsay . J.O ) 
DEBI BAKSR SINGH V. PARSHOTTAM DAS. 

19 O.C. 68 = 36 I.C. 61 = 3 0 L J. 322. 

-0. 31, R, 1 —Joint Hindu family — 

Manager—Suit against— Junior member not 
necessary parly. 

The omission to implead a Mitakbara son 
is not fatal to a mortgage suit ana the father 
suffioieotly represents the eons. (Das and 
Kulwant Sahay, JJ.) Babu LAB Behari 
Singh v. Babugur Prasad Singh. 

4 Pat. L.T. 108=1 P.L R. 238 = 

2 Pat. 438 = 1923 Pat. 118 = 1923 P 290, 

-0. 31, R. 1— Joint Hindu family — 

Mortgage suit — Parties — Manager of joint 
family—Representative capacity. 

The karta of a joint family oan sue on a 
mortgage on behalf of all the members ot the 
family. If the faot of his suing as karta 
appears from the pleadings in the oase an 
express mention to that efleot is unnecessary. 

36 I.C. 542, disfc. (Jwala Prasad , A.C.J, and 
Das, J.) Jag Sah v ram Chandra. 

2 Pat. L.T, 883 = 68 I.C. 861 = 

(1921) Pat. 289. 

-0. 84, R. 1 —Joint Hindu family — 

Manager—Junior member. 

The manager or karta of a joint family effec¬ 
tively represents the interests of the members of 
the family and the karta of a joint HiDda 
family need not join as parties all of them 
who were jointly interested with him in the 
mortgage in ^mortgage suit, 86 All. 363 (P C.), 
Rel. The only result of not bringing the eons 


0. P. CODE (Y of 1908), 0. 34. lR. 1-Land- 

lord. r .-» r'i , 

of the defendants who have got an interest in 
the right of redemption on the reoord as par¬ 
ties defts. in a mortgage suit is to leave their 
interest UDafieoted by the deoree which i9 
passed in the oase. The question whether 
they have been substantially and virtually re¬ 
presented in the action by their lather cannot 
arise in the action in their absenoe, ( Coults 
and Das, JJ.) Baij Nath Goenka v. Dalup 
Narain Singh. 1 Pat, L.T. 882 = 

88 I 0. 189 = (1920) Pat. 261. 

-0. 34, R. 1 —Joint Hindu family — 

Son not in existence at date of decree. 

A sod not born at the date of the mortgage 
deoree and sale oannot bring a suit for redemp¬ 
tion. 37 I.C. 833, Foil. Even il the mortgagee 
has notice of the existence of the son the son 
has no right to redeem merely on the ground 
that he was not a party to the mortgage suit 
unless the mortgagee had purposely omitted 
him to defeat his right to redeem. ( Chapman 
and Jwala Prasad, JJ.) SUBaBAB SINGH v. 
RAMESHWAR SINGH. 40 I.C. 828 = 

1 Pat. L.W. 786. 

-0. 31. R. 1— Joint Hvidu family— 

Father —dons, if parties. 

If in a suit on a mortgage exeouted by a 
Hindu father, the mortgagor alone is made a 
party but his minor sonu arc not intentionally 
omitted from the suit for the purpose of defeat¬ 
ing their right to redeem, the terms of O. 34, 

R. 1,C. P. C. are sufficiently complied with and 
the sons must be deemed to have been repre¬ 
sented by the father. Per Roe, J.— In a suit 
on a mortgage executed tor family oeoeesity 
the whole family is deemed to be on the reoord 
through the head of the family. (Chapman 
and Roe, JJ.) RAGHUNANDAN SINGH V. 
PARME8HWAR DAYAB SINGH. 

2 Pat. L.J. 306 = 1 Pat L.W. 636- 

89 I.C. 779= (1917) Pat. 137. 

-0. 34. R. i—Joint Hindu family- 

Representation of all members—Subsequent suit 
by one of them. 

Where all the* members ot a joint Hindu 
family are effeotively represented in a prior 
mortgage suit resulting in the sale of the 
family property, the deoree and sale will bar a 
subsequent redemption suit by one of those 
members based on the ground of his not being a 
party to the prior mortgage suit. (Chamier, 
C.J. and Sharfuddin, J.) RANJIT PRASAD 

Tewari v . Ram Jatan Pandey. 

1 Pat. L.W. 197 = 87 I 0. 833 = 

(1917) Pat. U3‘ 

Landlord. 

-0. 31, R. 1— Landlord—Mortgage of 

non-transferable occupancy holding—Suit on. 

To a suit to enforce a mortgage of a non* 
transferable oooupanoy holding the landlord is 
a proper bat not a neoeesary party. (Walms let 
and Oreavee. JJ.) Pban Kbishna Pan •• 

A tub Krishna, 48 I.C. 176-23 G.W.H. 661- 
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C, PS CODE ?{V 0(1938), 0. 84, R.l—Mort¬ 
gagee. 

Mortgagee. 

■—0. 84, R. 1— Mortgagee—All persons 
interested in mortgagee's interest to be added — 
O.P. Code, O. 1, R. 9— ‘Party addea after limi¬ 
tation—Effezt. 

R. 9 ot O 1 is subordinate to R. 1, 0. 84. A 
mortgage is indivisible and if all the parties 
entitled to a shire in the money due on the 
mortgage are not joined the suit is liable to be 
entirely dismissed. When a neoessary party is 
impleaded not at the time of the suit but after 
the period of limitation the whole suit must 
be dismissed. (Rce and Jwala Prasad, JJ.) 
GlRWAR NARA1N MaBTON 0. MT. MAS- 
BULUNISSA. 36 1.0. 542 = 1 Pat. LJ. 468. 

Mortgagor. 

-0. 84, R. 1— Mortgagor—Suit by first 

mortgagee to establish his right. 

The mortgagor is a neoessary party in a suit 
by a puisne mcrbgagoe to establish his mort¬ 
gage and to set aside the order passed against 
him in olaim proceedings in a suit brought by 
the first mortgagee. (Chandavarkar, A.C.J and 
Batchelor. J.) KKSATH PaNDOBA KOSTI v. 
Dagdoram. 86 Bono. 624 = 17 I.C. 87 = 

14 Bom. L R. 750. 

—-- 0.34, R. 1 —Mortgagor — Necessary 

parly. 

The mortgagor is a neoessary party to an 
appeal by the fir3t mortgagee ( Kanomdar ) 
olaiminf a large amount for improvements 
from a decree for redemption in a suit institut¬ 
ed by the seoond mortgagee (Melcharathdar) 
along with the mortgagor. So if during the 
pendenoy of the appeal he dies and hie legal 
representatives ate not brought on reoord the 
appeal abates. ( Kri&hnaswami Aiyar and 
Ayling, JJ.) SESHaN Pattab v. Yakka- 
NATH. (1911) 1 M.W.N. 148 = 

9 1.0. 940 = 9 M L.T. 896. 

Necessary Party, 

-0. 34, R. 1 —Neceesary parties—Omis¬ 
sion to implead— 8ale in execution—Suit lor 
redemption. 

In a suit for sale under a mortgage the mort¬ 
gagee did not implead oertaiu persons inter¬ 
ested in the mortgaged property. A dooree was 
paesed and under it the property was purohased 
by the mortgagee. Iq a suit for declaration by 
persons who should have been impleaded that 
their right to redeem was n?t extinguished. 
Held, that after the sale the mortgagee held a9 
purobaeer and was entitled to raise all the 
defenoes that belong to him as snob, that un¬ 
less the olaim to set aside the sale were made in 
a properly constituted suit and properly raised, 
the Court oonld not interfere with the possession 
whioh had vested in him by the purchase. 

(Lord Moulton .) GANPAlf I/AL V. BlNDBASINI 
Prasad NAbayan Singh, 47 Gal. 924 = 

47 I.A 91-89 MX.J. 108- 
24 0 W.N. 964-18 AX.J. 580- 
(1920) M.W.N. 888-19 L.W. 89- 
* 8 0 P.L.R. (P.0.) 103- I 

A '* 86 1.0.974-88 MX.T. 880 (P 0.). I 


0. P. CODE (Y of 1908), 0. 84, R. 1 -Necee 

aary Party. 

-0. 84, R. 1 —Necessary party— Non¬ 
joinder of- Powers of Court. 

The objeot ol 0. 84, R. 1, C.P. Code is to pre¬ 
vent multiplicity of 6uitB aDd to secure that no 
injury is dene, to the rights of any party 
through his Dot beiDg impleaded. The provi¬ 
sion is expressly made eubjeot to other provi¬ 
sions of the Code which itolude 0. 1. R* 9 
it has been held that where it is possible for the 
Court to do justice as between the parties 
before it, it should do so and should not make 
0. 34, R 1 a ground lor die missing the entire 
suit. (Daniels, J.) PABSADI LaL v. LaIQ 
SINGH, L.R. 8 All. 31 = 21 A L.J.701 = 

1924 A. 107. 

-0. 84, R. 1 -Necetsaty party-Om is- 

sion to implead %erson entitled to equity °t 
redemption— Subsequint suit on mortgage. 

Where a mortgagee brings a suit on his 
mortgage and obtains adeoree thereon without 
impleading a person in whom the equity of red¬ 
emption vested by transfer, it is open to him to 
sue again on the mortgage impleading the 
latter as a party and thus giving him an 
opportunity to redeem. ( Gokul Prasad and 
Stuart, JJ.) RAMPIA v. HaZARI LaL. 

1928 All. 232. 

-0. 84, R. I —Necessary parties—Mort¬ 
gage suit. 

All owners of the mortgagee’s rights are 
neceesary parties to a mortgage suit while the 
integrity of the mortgage is not split up- 
t Richard C. J. and Bannerjee, J.) MUSTAQ 

ali Khan v. behari Lal. 28 1.0. 508. 

-0 84, R. 1—Necessary parties—Non¬ 
joinder—Effect of. 

In a redemption suit all the mortgagees cr 
their representatives are neoessary parties and 
if any one of them is not made a party the 
Buit should be dismissed. 35 All 484, Diet. 

( Banerjec, J.) 8AEED-UD-DIN KHAN v. Hira 
lal. 24 I.C. 28 = 12 A.L.J. 619. 

-0. 84, R. 1—Necessary parties—Mort¬ 
gage of holding — Landlord, if necessary party. 

The mortgagee of a bolding instituted a Buit 
on his mortgago. Held, that the landlord not 
being in possession by virtue ol a supreme title 
but by virtue of title improperly and oollusively 
obtained from the tenant under a deoree for 
ejectment was a neoessary party to the suit, 
33 Cal. 425, Dist. (Jenkins, O.J. and Chatter • 
jet, J.) Panchanan Ghosh v. Abdul Molik, 

16 I.C. 708 = 16 Q.W N. 920. 

- 0. 34, R. 1—Necessary party. 

If a mortgagee plff. has omitted to join a 
person interested in the equity of a redemption 
as a party deft, with or without notioe of his 
right, the person omitted oan in Bpite of a- 
deoree, sale and purchase, otherwise regular, 
exercise his right of redemption. (Mookerjta 
and Carnduff, JJ.) Bangseb Das t>. Gena 
LalJha. 18 I.C. 188 — 14 OX.8, 580 r 



CIVIL DIGEST, 1911—1923. 


728 


m 


0. P.;C0DE (V of 1908), 0. 31, R. 1—Neces¬ 
sary Party. 

-0. 84, R. t—Necessary party—Mort¬ 
gagors, if necessary parties to suit by mortgagee 
of the properly mortgaged by the mortgagee. 

A mortgagee by deposit of title deeds oan 
proceed against properties mortgaged to the 
mortgagor though the original mortgagor is 
not impleaded. 27 All 511, Diss.; 29 All. 385 
(F.B.), Foil ( Leslie Jones and Broadway, JJ ) 
Moti Ram v. The Bharat National Bank, 
Ltd. 67 1,0. 421 = 3 Lah. L. J. 878. 

- 0. 84, R. 1— Necessary party—Puisne 

mortgagee —Suit by prior mortgagee—Whether 
subsequent mortgagee a necessary party- 

A subsequent mortgagee is interested in equity 
of redemption and is a neceeasary party to a 
suit brought by the prior mortgagee. ( Shadi 
Lai and Jones, JJ.) KESHEN CHAND v. Ram- 
SUKH DA6. 81 P.W.R. 1916* 

33 I.G. 815 = 86 P.R. 1916. 

-0. 34, R. 1— Necessary parly—Prior 

mortgagee—Suit by puisne mortgagee. 

In a suit by a puisne mortgagee, it is not 
necessary to add prior mortgagees a9 parties 
and have their rights determined. ( Benson and 
Abdur Rahim, JJ.) KATCHADAI MuDALI V 
Kuppanna MUDALI. 18 10 182 = 

(1912) M.W.N. 41. 

-0. 34, R. 1—Necessary parties not 

on record—Procedure. 

Where a mortgagee sues for the recovery of 
the full amount of;the mortgage-debt by sale of 
the mortgaged property but omits to implead 
certain persons who had acquired a share in 
the property subsequent to the mortgage in 
suit so muoh only of the olaim should be 
deoreod as is proportionate to the interests of 
the persons who are before the Court. 

( Batten , J.) HlRASA v, ONKER.1923 Nag. 234. 

- 0. 84, R. 1 —Necessary party—Non¬ 
joinder without fact is not sufficient to penalize • 

Where mortgagee omitted to join necessary 
parties owing to want of notice his rights as 
mortgagee are not affected. (Hallifax, Kotwal 
and Dhoble , A.J.C’s) JOGESHWAB v. MOTI. 

66 I 0. 631 (F.B.). 

- 0. 34, R. 1 —Necessary party—Person 

claiming title under mortgage—Omission to 
implead—Effect of. 

Where a mortgagee or a person olaimiDg title 
under him forecloses the mortgage in a suit 
without impleading a person claiming title 
under the mortgagor subsequent to the mort¬ 
gage, the latter is not affected by the deoree in 
the foreclosure suit and the remedy of the 
mortgagee or his representative is to bring a 
fresh suit for foreclosure against the person 
deriving title from the mortgagor thus giving 
him an opportunity to redeem. (flfacnair, 
A.J.CO 8HE0BAM V. JAMNABHAI. 

65 I.G. 508. 

-0. 81, R. 1 —Necessary party—Fore¬ 
closure suit — Mortgage by conditional sale— 
Trespasser,** not . 


G. P. CODE (Y of 1908), 0. 34, R« 1—Kon- 

jolnder 

A trespasser who is in possession.^! a portion 
of the mortgaged property ia noi a necessary 
party to the mortgage suit. A mortgagee 
oannot get a deoree for foreolosure against suoh 
trespasser, nor can be obtain a deoree for posses¬ 
sion against him in a suit for foreolosure. 

(Mittra, A.J.O.) Adam Khan v. Dattabam. 

47 I.G. 836. 

- 0 34, R. 1— Necessary party—Puinse 

mortgagee—Omission to implead—Property pur¬ 
chased by decree-holder in Court-auction — 
Subsequent suit for possession— Decree, form of. 

Where without impleading a puisne simple 
mortgagee, the prior simple mortgagee brought 
a suit on his mortgage, purchased the property 
at Court sale in ezeoution of his deoree, and 
subsequently brought a subsequent suit for 
possession against the mortgagor and the puisne 
mortgagee, held, that by his purchase the plff. 
obtained a right to possession and that the 
puisne mortgagee must be given an opportunity 
to redeem him, but that if he fails a deoree for 
possession and not for sale of the property 
should be passed. ( Coutts and Sultan 
Ahmed, JJ.) TILAKDHARI 81 NGH v. GOUB 
NARAIN. 3 Pat. L J. 719 = 2 Pat. L T. 9B=» 

(1921) Pat. 122. 

-0 84, R. 1 —Necessary party—Persons 

in possession of mortgaged properly as trans¬ 
ferees from mortgagor not impleaded as parties 
—De :ree — Execution—Rights of purchaser. 

Subsequent to the ezeoution of a simple mort¬ 
gage the mortgagor sold the property to defts. 
who remained in possession. Thereafter the 
mortgagee brought a suit on the mortgage with¬ 
out impleading the defts and in ezeoution oi 
the deoree purohased the property. Held that 
the mortgagee purohaser was not entitled to 
possession of the property against the defts. 
21 M.L J. 213;.8 L.B.R. 266 ;-23 I.C. 791. Foil. 

( Robinson , C.J. and Duckworth , J.) 8.P.8. 

Ghetty Firm v. Madng Pyan Gyi. 

66 1.0. 862 = 11 L.B R. 119. 

- — 0. 34. R. 1 —Necessary party — Non¬ 
joinder-Effect of. 

A deoree obtained by a mortgagee without 
joining a neoessary party in the Buit, is 
inoperative against:the party. Twomey, J>) 
MA 8EIN V. MUTHUKABUPPAN OHBTTY. 

28 I.G. 931 = 7 L.B.R. 188. 

Non-joinder. 

—0. 31. R. 1 — Non-joinder—Effect of. 

The appellate Court should not reverse the 
deoision of the lower Court on the ground of 
the misjoinder alone, unless snob misjoinder 
has afieoted the merits of the oase or the juris¬ 
diction of the Court points whioh depend 
upon the (aots and evidence in each oase. 
(8adasiva Aiyar and 8pencsr, JJ.) PUMUDLI 
Manas ae. Narayanan t>. Vbnkitacbdla 
Aiyar. a L.W. 615=40 1.0 414- 

(1017) M.W.N. 417. 
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0. P. CODE (V of 1008), 0. 34, R. i-Para- 

mount Title. 

Paramount Title. 

• — 0- 84, R. 1 —Paramount title—Not to 
be impleaded. 

The joinder of parties olaiming a title para¬ 
mount to the mortgaged property ia wholly 
irregular. (Lord Chancellor). Radha Kunwab 
v. REOTI BlNQH. 38 All. 488 =>43 I. A. 187 = 
14 A L J. 1003 = 20 C.W.N. 1270 = 
20 M L.T. 211 = (1018) 2 M.W.N. 200 = 
31 M.L.J. 871 = 18 Bom. L.R. 880 = 
21 C.LJ. 303 = 88 I.O. 959 = 

8 L.W. 4S6 (P.C.). 

-O. 31, R. i—Paramount title—If 

necessary party . 

In a suit on a mortgage a person olaiming a 
title paramount to the mortgagor and the 
mortgagee ia not a neoesaary party and the 
question of paramount title oannot be litigated 
in Buoh a auit. (Banerjee and A. Raoof, JJ.) 
Gobardhan v. Manna Lal. 40 All. 584 = 

46 1.0. 569 = 16 A L.J. 639. 

- 0. 84, R. 1 —Paramount title—Neces¬ 
sary party. 

A person who seta up a paramount title is 
not a necessary party to a mortgage suit. 

(Sunder Lal. J.) SOKH KUNWAB Chandar 
v. BHAGWANI. 25 1.0. 233 = 12 A.L J. 1088. 

-0. 34, R. 1 —Paramount title—Re¬ 
demption suit— Persons claiming independently 
of mortgage . 

Under O. 34, R. 1 only those parties should 
be joined in a suit for redemption who olaim 
an interest in the mortgage security or in the 
right to redeem. Outsiders who olaim a title 
to the property independently of the rights of 
the mortgagor or the mortgagee need not be 
joined. (Macleod, C.J) SATAGAUDA APPANNA 
v. 8ATAPA Dari GAUDA. 44 Bora 898 = 

87 I.Q. 877 = 22 Bom- L.R, 815. 

-0. 34, R. 1 —Paramount title—Suit to 

enforce mortgage. 

In a suit to enforce a mortgage against the 
mortgagor and the vendee of the equity of re¬ 
demption the question whether the mortgagor 
had a transferable interest ought not to be 
gone into. The sole question is whether the 
Oourt should enforoe the seourity an regards 
the right, title and interest of the mortgagor. 
(Fletcher and Cuming, JJ.) DUDALI Uayal 
v. BELO BIBI. 84 1.0. 806. 

- 0. 84, R.l —Paramount title. 

Persons olaiming a paramount title ought 
not to be impleaded as parties to a suit on the 
mortgage. (Chatterjea and Ntwbould , JJ.) 

syam Peary Dassya «. Eastern Mort¬ 
gage AND AGENCY CO., LTD. 40 I.O. 868. 

—f- -0. 34, R. i—Paramount title—If oan 

be gone into. 

The only proper parties to a mortgage suit 
are the mortgagor, the mortgagee and those 
who have acquired an interest therein subse¬ 
quent to the mortgage. A person olaiming a 


0. P. CODR (Y of 1908), 0. 34, R. i— Para 
mount Title. 

title paramount to both the mortgagor and the 
mortgagee is not a proper party and suoh a 
olaim oannot be litigated in a mortgage suit. 
33 Cal. 425 ; 11 C.W.N. 284, Foil. (Sanderson, 
C.J. and Mookerjee. J.) PBIJ 8AKBI 
Bereshwar BAMANT. 44 Oal. 425 = 

21 C.W.N. 177 = 87 I.O. 277 = 27 O.L J. 212. 

-0, 84, R. 1 - Par amount title—Parties 

—Cost against defendant contesting mortgage 
suit on title paramount. 

A deft, oannot in appeal after the suit has 
been decreed with costs against him, ask for 
setting aside the order on the grounds that the 
suit as against him should have been dismissed. 
(Sharfuddin and Chapman , JJ.) Basdeo 
Narain V. bachin Chowdhubani. 

32 I.O. 368. 

-0. 34, R. 1— Paramount title—Rule — 

Mortgage by executrix of deceased—Adopted 
son of the deceased , if a necessary party. 

The rule that in a mortgage suit persons 
olaiming under a paramount title are not pro¬ 
per parties is not inflexible. 33 Cal. 425, Ref. 
As a general rule all persons interested in the 
mortgage seourity are necessary parties to a 
suit on the mortgage. An adopted eon is a 
neoesBary party to a suit on a mortgage execut¬ 
ed by the exeoutrix of the estate of his 
deceased adoptive father as he is interested in 
the right of redemption. ( Mookerjee and 
Teunon, JJ.) Gokul Chandra Roy o. 
Rasbeswari Chowdhurani. 

11 I.O, 826 = 14 C.L J. 108. 

-0, 34, R. 1 —Paramount title—Adverse 

c laimants — J oinder— Effect. 

In a suit for redemption of a mortgage the 
joining of persons claiming title to the mort¬ 
gaged property adversely to the mortgagor does 
Dot make the proceedings irregular. 9 M.L.T. 
173, Foil; 38 All. 488 (P.C.) Diet. (8adasiva 
Aiynr and Spencer, JJ.) PUMMULLI MANA- 
KAL NABAIN V. Venkatajella aiyar. 

8 L.W. 618 = 40 I.O. 414 = 
(1917) M.W.N. 417. 

-0. 84, R. 1 —Paramount title—Whe¬ 
ther can be made a party to a mortgage suit — 
T. P. Act, 8. 86— Effect. 

Notwithstanding the provisions of 8. 86 
of the T. P. A ot, there is no prohibition under 
O. 34, R. 1 of the 0. P. Cede against a person 
asserting a title paramount or opposed to that 
of a mortgagor beiDg made a party to amort- 
gage suit. ( Sadasiva Aiyar, J.) In re BEOBA- 
LAMPALLI RAMALAKSBMANNA. 

22 I.O. 976= (1914) M.W.N. 628. 

- 0. 34, R. 1—Paramo unt title—Title if 

can be gone into. 

A plS. mortgagee oannot be allowed so to 
frame his suit as to draw into controversy the 
title o! a third party who is not in any way con¬ 
nected with the mortgage and who has set up a 
title paramount to that of a mortgagor and 
mortgagee. 33 Cal. 426, Foil. But where 
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mount Title. 

auoh a person is impleaded and allows the trial 
to go on, including the question of his title he 
cannot ask for a reversal as the ground of his 
title was not triable. (Simpson, J. G. and 
Dalai, A.. J.C.) Galstaun v. Mibza abid 
Husain. ioo.LJ. 263 = 

..az 9 0. & A L..R. 282 = 1924 Ondh 19. 


-0. 34, R. I—Paramount title— 

Stranger to mortgage. 

In a suit by a prior mortgagee of an entire 
property persons alleging that they are the 
owners of the whole property aud that they are 
exeoutants of the subsequent mortgage the 
mortgagee in whioh was impleaded by plff. 
as auoh, are proper parties to tbe euit. {Lind 
sat/ J.C) Nageshwar 8HUKAL v. JASHO- 
DRA. 40 I.C. 288 = 4 O.L J. 392. 


--0. 34, R. 1 —Paramount title—Order 

of Court impleading a stranger as a parly. 

In a mortgage suit, tbe lower Court ordered 
a stranger claiming to be the owner of the 
property to be made a party, held, that the 
order was bad and was liable to be set aside in 
revision by the High Court. ( Lindsay , J.C.) 

Maharaj Singh v. Lachm an Das, 

24 I.C. 871 = 1 O.L J. 281. 


—0 34, R. 1 —Paramount title . 

In mortgage suits parties having paramount 
title to the property :oannot have their olaims 
adjudicated upon. (Roe ana Coutts. JJ.) KE- 
SHOBATI KUMARI V • 8ATYANIRANJAN CHAK- 
RABARTY. 1918 Pat. 309. 


_——0. 34. R. 1 — Paramount title — Adju¬ 
dication on—Propriety of. 

In an ordinary mortgage suit a tide para¬ 
mount to that of the mortgagor should as far 
as possible be exoluded from the scop9 of the 
trial. But this is not an absolute rule and 
where tbe leaving of suoh an issue undermined 
leads to inconvenienoe or hardship it must be 
tried in the suit itself. {Miller CJ. and Jwila 
Prasad , J.) ZAKIR Raza v, Madusudan 
ms. 48 I.C. 691 = 4 Pat. L.W. 417. 


Prior Mortgagee, 

_0. 31. R. 1— Prior mortgagee-Non¬ 
joinder ollpuisne mortgagee—Effect. 

A mortgagee who has obtained a deoree in 
bis mortgage without impleading tbe puisne 
mortgagee as a party to the suit is entitled, 
when afterwards sued by the puisne mortgagee 
on his mortgage, to UBe his prior mortgage as 
a shield in all cases iu whioh he ooud have 
done so before tbe Aot of 1882. T. P. A., 8. 89 
compared with O 34. R. 1. 40 All. 407, Diet. 
(Lord Dunedin ) BUKHI v. Ghulam Safd ar 

43 All. 469 = 48 I.A 469 = 
(1921) M W. N. 419 = 42 M L.J. 19 = 
14 L W 162 = 26 O W N. 279 = 
L.R. 8 P C. 1=30 M.L.T. 176 = 
21 Bom. L.R. 890 = 1922 PC. 11 (P.0 ). 


0. P. CODE (V of 1908), 0. 81, R. 1-Prior 
Mortgagee. 

• 

0. 34, Rr. 1 and 8 —Prior mortgagee — 
Order for sale—Effect of—Non-joinder of puisne 
mortgagee in suit on prior mortgage — Effect. 

An order for sale under 8. 69 of the T.P. Aot, 
has the effect of substituting the right of sale 
thereby conferred for the rights under the 
mortgage and the latter rights are extinguish¬ 
ed. Where a puisne mortgagee is not made a 
patty to a suit on a prior mortgage and a deoree 
is passed therein and ihe seoond mortgagee 
subsequently sues on his mortgage held, that 
the first mortgagee purchaser oannot set up 
any higher rights than any stranger-purchaser, 
but can se; up only tbe amount of the deoree 
made in his suit, (Sir John Edge.) LALA 
Mathu Mal u. Durga Kunwar, 

42 All. 364 = 47 I.A. 71 = 11920) M.W.N. 338 = 
28Q.WN 397 = 32 0. L.J 121 = 38 M L J. 419 = 

18 A L.J. 396 = 11 L.W. 329 = 
22 Bom. L R. 553 = 99 I 0. 969 = 
2 U P.L.R. (P C.) 73 (P.C.). 

-0. 34, R 1 —Prior mortgagee—Not 

impleaded — Suit on puisne mortgage — Decree- 
Effect. 

Where in a suit on a puisne mortgage 
impleading the prior mortgagee as party, the 
validity and priority of the latter’s mortgage 
is not attacked, the deoree oo the puisne 
mortgagee’s suit is not a bar to a suit by 
the prior mortgagee on bis own mortgage. 
(Sir Lawrer.ce Jenkins.) Radha KlSHUN v. 
KHURSHED. 47 Cal 862 = 47 I.A. 11 = 

38 M L J. 424 = (1920) M W.N. 308 = 
18 A L.J. 401 = 11 L.W. 818 = 
33 I.C. 939 = 22 Bom. L.R. 387 (P C.). 

■ -0 34, R. 1 —Prior mortgagee suit by, 

without impleading vuisve mortgagee—Decree 
—Rights of pri:r mottgogee. 

Where a prior mortgagee obtained a fioal 
deoree for foreclosure in a suit on hi9 own 
mortgage without impleading the puisne 
mortgagee as a party to the 6uit, it is open to 
the prior mortgagee wbo, alter the foreclosure 
deoree, represents the interest of the mortgagor 
to deposit in Court the money due on the puisne 
mortgage nader 8. 63 of the T. P. Aot and 
claim lo redeem the puisne mortgagee. Tbe 
puisne mortgagees were entitled in equity 
only to the payment of their mortgage money. 
28 B. 153 Foil., 29 I.C. 794 ; 8 C.L.J. 173 
Diet. iRyves and Ookul Prasad, JJ.) PARAS- 
BAM SINGH V- PANDOHI. 

20 A.L J. 401= L R 3 A. 217 = 

4 U.P.L.R (A.) 149 = 44 A, 482 = 

1922 All. 138. 

—--0. 34, R. 1— Prior mortgagee—Suit on 

pt/vsne mortgage. 

Where there are several mortgages upon the 
same property, any mortgagee suing upon his 
mortgage must take all the other mortgagees as 
well as the mortgagor parties to the 6ait, 
except iu the case provided by Expln. to 
O. 34, R. 1. (Beaman and Hayward, JJ.) 
DHONDO RAMAOHANDRA KULK4RNI t). BH1* 
KOJIGOPAL. 89 Bom. 138-27 I.C- 1008 = 

17 Bom. L.R. lW- 
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- — O . 81, R. 1— Prior mortgagee—Suit by 

puisne mortgagee—Prior mortgagee not implea¬ 
ded. 

If a puisne mortgagee obtains a deoree 
without impleading the prior mortgagee and 
purchases the property he beoomes entitled to 
all the rights of the mortgagor as existing at 
the date of the mortgage and oan redeem the 
prior mortgage. If he purchases with the 
leave of the Court his rights as saoond mort¬ 
gagee are not extinguished. ( Bitchelor and 
Shah, JJ.) Shankar Venkatesh Kab- 
guppiu. Sadashiv Mahad.ii Kulkarni. 

38 Bom- 24 = 21 I 0. 89 = 

18 Bora. L R. 817. 

——-0 34, R. 1— Prior mortgagee —Sitif 

without impleading second mortgagee — Suit 
against him. 

A first mortgagee who obtains a decree on 
his mortgage without impleading second 
mortgagee even though he had knowledge o( 
it, whioh is presumed when the seooad mort¬ 
gage is registered, cannot be allowed to bring 
a seoond suit against the seoond mortgagee on 
finding difficulty in executing the first deoree 
owing to the claims put forth by the seoond 
mortgagee. If the first and seoond mortgagee 
is the same person this rule does not apply. 
(Sadasiua Aiyar and Burr,, JJ.) LAKSH- 
MANAN OHETTY V MUTHAYA OHETTY. 

40 M.L J. 126 = 62 I C. 833 = 

29 M.LT. 189. 

-0. 84, Rr. 1 and 12— Prior mortgagee 

—Impleaded in suit on puisne mortgage—Decree 
—No reservation of rights of first mortgagee — 
Effect of—If a bar to a second suit by prior 
mortgagee. 

A prior mortgagee does no' lose his rights in 
the mortgaged property simply beoause there 
is no reservation of his rights in a deoree passed 
in favour of a subsequent mortgagee though he 
was made a party to that proceeding beoause 
the deoree is not a defeasance of hie rights. 24 
All, 429, Diet. (Benson and Abdur Rahim, 
JJ.) Katchalai Mudali V. Kuppanna 
MUDALI. 13 I.G. 182 = (1912) M.W.N. 41. 

-0. 84, R. 1—Prior mortgagee — Not im¬ 
pleaded. 

A mortgagee’s right to possession can ODly 
aoorue upon a foreclosure of the persons legally 
entitled to possession at the dato of the suit for | 
foreclosure. Therefore where a puisne mort¬ 
gagee brought a suit on his mortgage and fore¬ 
closed the mortgaged property without making 
the prior mortgagee a party to suit and subse¬ 
quently the prior mortgagee brought a suit on 
the mortgage and foreclosed without making 
the puisne mortgagee a party. Held, that the 
prior mortgagee obtained nothing by foreclosing 
the representatives of the original mortgagor 
who had already lost all interest in the 
property. ( Mitlra , A.J.O.) BAGHUNATH v. 
6HB0 LAL. 89 1.0. 819-13 H.L.R, 89. 


G. P CODE (Y ot 1908), 0.31. R. 1-Prior 
Mortgagee. 

—. . 0. 34, R. 1— Prior mortgagee—Omis¬ 

sion to set up priority on the footing of subro¬ 
gation—Effect of. 

Where a prior mortgagee is impleaded as a 
defendant in a suit brought by a subsequent 
mortgagee, who however, olaim9 priority on the 
footing of subrogation, the prior mortgagee is 
bound to defend the suit and get an adjudica¬ 
tion as to his priority. The mere filiug of a 
written statement is not sufficient. Where the 
deoree in the suit by the subsequent mortgagee 
deolared his priority over the prior mortgagee, 
who was direoted to redeem the plaintiff, the 
suit by the prior morig .gee, in so far as it 
relates to the properties covered by the adjudi¬ 
cation in the previous suit, will be birred by 
res-judioata. 1 P. L. T. 629 ; 47 Cal. 662 ; 39 
Cal, 5*7; 24 A. 429 discussed. (Das and Kul- 
tuant Sahay, JJ.) BABU LAL BIHari SINGH 

v. Babu Gdr Prasad Singh. 

1 Pat. L.T. 108 = 11923) Pat. 118 = 1 PL.R. 288 

= 2 Pat 435 = 1923 P. 290, 

■ ■ '0. 34, R. 1, and Expln. —Prior mort¬ 

gagee—Impleaded as a party—Mortgage not set 
up—Effect of. 

Under O. 34, R. 1 a paramount title cannot 
be drawn into controversy in an action for 
foreclosure or sale and a prior mortgagee is not 
at all a necessary party to a suit on a puisne 
mortgage. If. however, he is impleaded, the 
purpose of making him a party 6hould be 
clearly statod and if it is not so done the prior 
mortgagee will not be afleoted by the judgment 
in the suit and no investigation as to the 
validity of his mortgage oan be made. ( Coutts 
and Sultan Ahmad, JJ.) Lacbmi Narain 
MaRWABI U. OHAUDBUBI BHAGWAT 8INGH. 

88 I.C. 33 = 1 Pat. £ T. 629. 

-0. 34, R. 1 —Prior mortgagee in 

possession— Defective right. 

A first mortgagee in possession under a prior 
sale may always shield himself under his mort¬ 
gagee and purobaee though his right to posses¬ 
sion may be defeotive. t Pratt and Duckworth , 

JJ ) N. N. V. Chetty Firm o. K. a. p. l. 
CHETTY Firm. 1 Bur L J. 217=. 

1923 Rang, 107. 

0. 84, R. 1 —Prior mortgagee—Several 
mortgages on same property — Sale in execution 
—Priority—Present right of possession—Prior 
and puisne mortgages. 

Per Crouch, A. J. C.—Where separate suits 
are file! by the 1st and 2nd mortgagees res¬ 
pectively neither impleading the other and 
eaoh brings the property mortgaged to him to 
sale, the present right of possession and enjoy¬ 
ment passes to the purchaser and tho right 
oannot be sold again. If a puisne mortgagee 
impleads fcbe prior mortgagee the Court should 
not ordinarily permit a sale subject to the first 
mortgage for it is tho duty of the Ccurt to 
make a deoree whioh shall deal finally with the 
question between the parties. If the sale under 
the seoond mortgage is made subjeot to the 
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deoree for sale obtained under the first mort¬ 
gage the first mortgagees have a right to bring 
the property mortgaged to them to sale free of 
all encumbrances. If the equity of redemp¬ 
tion cnly has been sold the purohaeer must to 
prevent a further sale redeem the first 
mortgage. (Hayward and Crouch, A. J. Cs.) 
BAMANDAS v. Hirachand. 47 I.C. 792 = 

12 S L R. 1. 

Puisne-mortgagee. 

-0. 34, R. 1 —Puisne mortgagee—Not 

impleaded—Effect of. 

• A first mortgagee sued on bis mortgage 
without impleadiDg the second mortgagee and 
obtained a deoree for sale and purohased the 
property himself. In a subsequent suit for 
sale by the second mortgagee on his mortgage 
held, that the first mortgagee was entitled only 
to the decree amount and not to the amount 
of his mortgage and interest thereon at the 
original contraot rate. (Sir John Edge-) 
MATRU MAL V. DURGA KUNWAR. 

42 All 364 = 47 I. A. 71 = 
23 G.W N. 397 = 38 M L J. 419 = 
11 L.W. 629 = 22 Bora, L.R. 833 = 
(1920) M.W.N. 338 = 18 A L J. 396 = 
2 U.P.L.R. (P.0.) 73 = 38 1.0. 969 = 

82 C.L J. 121 (P.C.). 

--0. 34, R. 1— Puisne mortgagee—Omis¬ 
sion to implead—Effect of. 

Under S. 85 of the T. P. Act (O. 34. R. 1, 
O.P.C.) a first mortgagee is bound to make a 
second mortgagee a party to his 6uit for sale, 
and if he dees not do so, the seoond mortgagee 
is not bound by any order for sale obtained in 
such a suit. The seoond mortgagee is nut 
bound to pay off the deoree on the first mort¬ 
gage if at the time of his own suit for sale, the 
execution of the deoree had become barred. 
(Vicount Haldane .) Eet Ram v. Shadi 
RAM. 40 All. 407 = 

43 I.A. 130 = 8 Pat. L.W. 88 = 
16 A L J 607 = 3B M L J. 1 = 
24 M L.T 92 = 28 OL.J. 188 = 
(1918) M.W N. B18 = 20 Bom. L.R 798 = 
22 O.W.N. 1033 = 9 L.W. 880 = 
43 I.C. 798 = 12 Bur. L.T. 78 (P C.) 
[Affirming 11 A.L.J. 634 = 20 I.C 59.3 

___O. 34. R. 1—Puisne mortgagee—Omis 

sion to imolead — Effect of. 

In a suit on a mortgage, a puisne mortgagee 
of whose interests the plfi. has notioe, is a 
neoeesary party under 8. 85 of the T. P. Aot. 
(O. 34, R. 1, 0;P.C.) and a sale of the property 
at the instance of the prior mortgagee in suoh 
a suit without impleading the puisne mort¬ 
gagee as party, does not afleot the puisne mort¬ 
gagee’s right to redeem or sue on his own mort¬ 
gage. (Sir John Edge ) Mahomed Ibrahim 

HOSSEIN KHAN V. AMBIKA PEBSHAD BlNGH. 

89 Cal. 827 = 89 I.A. 68 = 
11 M.L T. 283 = (1912) M.W.N. 367 = 
9 A.L.J 382 = 14 Bom. L.R. 280 = 
16 O.W.N. 505 = 18 O.L.J. ill- 
14 I.C. 496-22 M.L.J. 158 (P.G.) 


0. P. CODE (Y of 1908), O. 84, R. 1—Puisne 
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-O. 34, R. 1 —Puisne mortgagee— Omis¬ 
sion of— Equities— Belief. 

Prior and puisne inoumbranoers and all 
neoessary parties should be included in a suit 
to enforoe a mortgage, but when the prior and 
puisne inoumbranoers bring separate suits 
without impleading eaoh other and property is 
bought by different persons at exeoution sales, 
it is inoumbent on the Oourt in a suit for 
establishing a priority of claim as between the 
purchasers, impleading judgment-debtors and 
deoree-holders, to graDt relief acoording to the 
equities on the basis of the exaot position of 
the parties. (Ptggott and Lindsay, JJ.) BABU 
LAL V. JALAKIA. 87 I.C, 348 = 

14 A.L.J. 1146. 

- 0. 84, R. 1—Puisne mortgagee—Not 

impleaded—Redemption—Suit by puisne mort¬ 
gagee—Prior mortgagee purchasing property i* 
execution of decree on his mortgage. 

A puisne mortgagee intending to redeem 
property purchased by a prior mortgagee in 
exeoution of a deoreo passed in a suit on the 
prior mortgage to whiob the former was no 
party oan do so only upon the basis of aooounts 
being taken on that mortgage, taking into 
consideration the rate of interest fixed in the 
prior mortgage-deed. 19 All. 527, Foil. 

( Banerjee and Tudball. JJ ) PHDL CHAND v, 
ROSHAN LaL. 36 1.0. 703 = 14 A.L.J. 837. 

—- O. 34, R. 1 —Puisne mortgagee—Not 

joined—Prior mortgagee getting money decree — 
Rights of. 

Where a prior mortgagee gets a money 
deoree on his mortgage without impleadiDg 
a puisne mortgagee and purchases the property 
in exeoution, he could not olaim the property 
free of the puisne mortgagee. (Piggott, J*) 
Razmi Jan v. Shib Charan. 29 I.C. 7B7. 

-— 0. 84. Rr. 1, 7 and 8— Puisne mort¬ 
gagee—Not made a party—Property sold by 
auction — Subsequent snif by puisne mortgagee 
for redemption—Form of decree. 

Where a prior mortgagee sued on his mort¬ 
gage without impleadiDg the puisne mortgagee 
as a party and obtained a deoree in execution 
of which the property was sold and purchased 
l by a third person, and subsequently the puisne 
mortgagee sued to redeem the prior inoum- 
branoe the deoree should be one declaring that 
the puisne inoumbranoer should be entitled to 
redeem upon payment of ;the amount ascer¬ 
tained due upon the prior inoumbrance up to 
the date of sale. ( Richards , 0. J. and Banerji, 
J.) RAGHUNATH KUNWAB V. 8HANKAB 
BlNGH. 36 All. 123 = 22 I.C. 887 s3 

12 A.L.J. 

- 0. 84, R, 1 —Puisne mortgagee—Non¬ 
joinder—Effect of. 

The effect of the omission of a pnisne mort¬ 
gagee of a portion of the property from the 
array of parties is not the dismissal of the edit 
totally but only of so muoh as related to the 
portion which the parts omitted was puisn e 
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mortgagee. (Banerjee and Tudball, JJ.) ALAM 
Singh v. Gokul singh. 3B All. 484 = 

21 I.C. 271 = 11 A L J. 749. 

- 0. 34. R. 1— Puisne mortgagee—If 

necessary party. 

Under O. 34, R. 1 of the Code of Civil Pro¬ 
cedure a puisne incumbranoer is not a neoessary 
party to the suit. (Richards, 0. J. and Banerji, 
J.) Manohar LAL, v. BABU. 9 A L J. 333 = 

14 I.C. 674 (2, = 84 A. 823. 

- O. 84, R. 1— Fuisne mortgagee—Rights 

of —Suit by subsequent mortgagee against prior 
mortgagee lor mortgage money , if maintainable 
— Plaint—Amendment of. 

Where a subsequent mortgagee having obtain¬ 
ed a decree on hie mortgage without impleading 
the prior mortgagee, brought a euit against the 
transferees of the prior mortgagee purohaser, 
praying that the transferees may be ordered to 
pay the amount of his mortgage or that the 
properties may be sold on the ground that the 
prior mortgagee purohaser bad abandoned his 
mortgage rights, held, that th9 proper relief the 
puisne mortgagee could ask for was redemption 
or sale of the properties subjeot to the prior 
mortgage and that bis suit for a mortgage 
deoree pure and simple was not maintainable 
and that an amendment of the plaint could 
not be allowed beoause the suit was to disturb 
a possession whioh the transferees had enjoyed 
for over 40 years. 29 All. 386, Ref. ( Richards , 
C.J. and Banerjee, J.) JUGAL Kishore v. 
8HAFFI UD DIN. 14 I.C. 887. 

- O. 31, R. 1 —Puisne mortgagee—Not 

made party —Redemption. 

A subsequent mortgagee not made party to a 
suit on a prior mortgage is not entitled to 
redeem by simply paying the prioe for which 
the property was sold must pay the full amount 
due on the prior mortgage. 19 All. 627, Ref. 

(Richards and Tudball, JJ.) PHULMANI 
CHAUDHKIAN V. NAGE8HAR PRASAD. 

88 All 370 = 9 1.0. 670 = 8 A.L J. 158. 

- 0. 34, R. 1— Puisne mortgagee—Not a 

parly—Right to redeem. 

A scoond mortgagee should be made a party 
to a suit on a prior mortgage ; if not, he is not 
bound by the deoree and he would be entitled 
to redeem the prior mortgagee on determining 
the amount afresh, as between himself and the 
prior mortgagee. ( Batchelor and Shah, JJ.) 
8HANKAR VENKATESH KARGUPPI V. 8ADA- 
BHIV MAHADJI Kulkarni. 38 Bora. 24 = 

21 1.0. 39=15 Bom. L.R. 817. 

- O. 84, R. 1 —Puisne mortgagee —lm 

pleaded in suit on prior mortgage—Duty of. 

A subsequent mortgagee made a party to a 
suit on a prior mortgage, but who has failed to 
appear i3 estopped from pleading payment of 
prior lien and therefore that he was in the posi¬ 
tion of a prior mortgagee. If the deft, was im¬ 
pleaded as a puisne mortgagee he is barred to 

Vol. 11—47 
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set up hia prior and subsequent mortgage. 
[Holmwood and Walmsley. JJ.) HANKAR RAI 
v. Kamta Proshad sabu. 29 1C. 875 = 

19 Q.W.N. 947. 

- 0. 34, R. 1 —Puisne mortgagee— When 

can redeim prior mortgage. 

A puisne mortgagee who is not joined as a 
party to the suit of the prior mortgagee has a 
right to redeem the prior m 'rtgage with a view 
to enforcing bis own mortgage, upon paying 
suon sum as may be found due. (Shadi 
Lai and Jones, 3J.) Kisban Oband u. Ram 
SUKH Das. 81 P W.R 1916 = 

33 I.C 818 = 86 P.R. 1916. 

- 0. 84, R.1,0, 21 —Puisne mortgagee — 

Compromise without reference to puisne mort¬ 
gage. 

Where in a suit on a prior mortgage im¬ 
pleading the puisne mortgagee as a party, a 
compromise was effected between some of the 
parties without reference to the puisne mort¬ 
gagee and the properties were sold in execution 
of the compromise deoree without impleading 
the representatives of the puisne mortgagee 
who bad by that time died, held, (1) that the 
compromise deoree was one affeoting the puisne 
mortgagee and henoe the laster must, be held 
to be a judgment debtor in the suit ; (2i that 
the proceedings in execution without implead¬ 
ing the representatives of the puisne mortgagee 
are void and a nullity and the latter’s interests 
are not extinguished by the execution sale. 
(Oldfield and Ramesam, JJ.) Ragbunatha- 
SWAMY U. QOPAUL. 41M.LJ.S47 = 

11921) M.W.N. 732 = 15 L.W. 123 = 

1922 Mad. 307. 

- 0 34, R. 1 —Puisne mortgagee — Sale 

in suit by a prior mortgagee—Puisne mortgagee 
not impleaded—Redemption by puisne mortga¬ 
gee—Interest on prior mortgage—Purchaser — 
Righfa of. 

A mortgagee who sues for foreclosure of the 
equity of redemption or for sale of the secured 
properties, if he euooeeds, gets that title of the 
mortgagor as it stood at the date of the mort¬ 
gage, or transfers the title to the purohaser free 
from all interests or liens subsequently oreated 
by the mortgagor, provided he makes the 
owners of Euoh interests or liens parties to the 
suit. But if he cmit9 to nuke any of them 
parties their rights or liabilities are not affected 
but the purohaser would acquire the rights in 
the mortgaged property of all the persons who 
were parties just as if he had obtained an 
assignment from all of them without however 
a merger of the interest or the extinction of the 
lien. Heooe if the owner of the equity of 
redemption is a party to the suit but a puisne 
inoumbranoer is not the purchaser beoomes the 
assignee of the mortgage sued on as well as the 
transferee of the equity of redemption subjeot to 
the mesne mortgage, and if the purohaser 
obtains possession on sale from the owner, he 
must aooouut for profits at least in cases where 
the prioe he pays is not more than sufficient to 
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pay the mortgagee sued on. Qucere ,—If the 
purchaser pays a price for the equity of redemp¬ 
tion beyond the value of the mortgages and he 
gets possession, whether be will still be bound 
to aooount for the profits. [Abdur Rahim, Old¬ 
field and Srinivasa Aiyangar, JJ.) Mutham* 
MAL V. RAZA PlLLAI. 23M.L.T. 106 = 

44 1.0. 768 = (1918) M W N 231 = 

7 L.W. 420. 

-0. 84, R. 1 —Puisne mortgagee—Not 

made a party — Effect, 

Where in execution of a deoree to whioh the 
puisne mortgagee was not made a party the 
prior mortgagee purohased the property himself, 
the puisne mortgagee in redeeming him is 
bound to pay interest at the mortgage rate and 
not at the deoree rate. 31 Mad. 268 ; 18 Oal. 
164, Foil. ; 39 Cal. 257. Expl. [Benson. O.C.J, 
and Napier, J ) PONNAMBALA CHETTI v. 
MUTHUSAMI PlLLAI. 23 M L.J. 284 = 

17 1.0. 29i = (1912, M W.N. 1119. 

£This is wrong In view of, 40 All. 407 = 

48 1.0. 798 (P. 0.) =95 I.C. 969 = 

42 All. 364 (P.C.)J 

-0. 84, R. 1 —Puisne mortgagee—Prior 

mortgagee not impleaded—Decree for sale—Pur¬ 
chase of properties by prior mortgagee from 
mortgagor after Court sale—Rights of mortgagee 
purchaser at Court sale— Lis pendens— Equities. 

A puisne mortgagee sued for sale without 
impleading the prior mortgagee and obtained 
a deoree, and in execution, a portion of the 
properties was purchased by A. Subsequently 
the prior mortgagee purohased the mortgaged 
property from the mortgage in satisfaction of 
his debt. He then filed a suit on his mortgagee. 
Held, that the plaintiff’s rights under his 
purohaee were put an end to by the purohase of 
A at Court sale either on the ground of the 
priority of the latter sale in poiDt of tim9, or by 
the dootriDe of lis pendens. The plaintiff was 
therefore, entitled to rely on his mortgage and 
enforoe his right cf sale thereunder. 1 C.L J 
397, Rel. As a matter of equity, plaintiff should 
first be direoted to prooeed against the pro¬ 
perties other than those inoluded in the prior 
sale to A. [Sundara Iyer and Sadasiva Iyer, 

JJ.) Entubi Gubuvayya V. Muppulaneni 

BUTCHAYYA. 16 1.0. 779. 

—-0. 34, R. 1 —Puisne mortgagee—Not 

impleaded — Effect. 

The rights of a mesne mortgagee are unaffeot- 
ed by a suit on the first mortgage to whioh he 
is not made a party and the sale held, in pursn 
anoe thereof. A purohaser at such sale 
therefore acquires only the rights of the 
mortgagor subsisting in him at the date of the 
suit. The purohaser is not entitled to a deoree 
for possession but he is subjeot to redemption 
by a mesne mortgagee in possession. [White, 
O.J., Krishnaswami Aiyar ani Ayling, JJ.) 
MULLA VEETEL V. AOHUTHAN Nam. 

(1911) 1 M.W N. 165 = 21 M L J. 218 = 

9 1.0. 618 = 9 H.L.T, 181. 


C. P. CODE (Y of 1908), 0. 31, R. 1—Pulme 
mortgagee. 

- 0. 34, R. 1 —Puisne mortgagee—Mort¬ 
gage—Prior and subsequent omission to implead 
puisne mortgagee—Effect of. 

Where a prior mortgagee sues bis mortgagor 
for sale without making a puisne mortgagee a 
party the latter is in no way affeoted by the suit 
or its results. (31 Bom. 113 ; 4 N L.R. 168 and 
40 All. 407, Ref. Where a prior mortgagee 
obtained a deoree for sale on his mortgage 
without making the puisne mortgagee a party 
and the mortgaged property was sold in execu¬ 
tion thereof to a third person G and the puisne 
mortgagee sues for sale on his mortgage 
making G a party, after a suit to! enforoe the 
prior mortgage is time barred, G oooupies a 
dual position as bolder of the equity of redemp¬ 
tion and as representative of the prior 
mortgagee’s rights as against the puibne 
mortgagee and sinoe G is not suing to enforoe 
the prior mortgage as against the puisne 
mortgagee, the pnisne mortgagee is entitled 
only to a deoree for sale subject to G’s right to 
redeem. 31 Bom. 112 ; 31 Cal. 787 ; 99 Oal. 527 ; 
34 All. 333 ; 39 Mad. 882, Ref. (Drake 
Brockman, J.O.) Gangadas v. BHIKAJI. 

58 1.0. 296 = 16 N.L.R 218. 

--—0. 34, R. 1— Puisne mortgagee —Suit 

on prior mortgage—Subsequent suit on former. 

A person holding two mortgages ou the same 
property and suing on the first mortgage alone 
is, in respest of the second mortgage, a party 
to the suit and if he omits to mention hie 
seoond mortgage in that suit and obtains a 
deoree on the basis of his first mortgage, he 
oannot afterwards sue to eDforoe his seoond 
mortgage against suob property. 40 All. 407 
(P. 0.). Rel.; 20 All. 322 (F B.) ; 2 P. L. J.118 
and (1917) Pat. 194, Dist. from ; 25 Mad. 108 ; 
30 Mad. 353 ; 30 Bom. 156 ; 39 Bom. 139, Foil. 
(Lyle, A.J.O.) Gob Prasad u. Gbhutku 
LAL. 53 I C. 783 = 6 0 L J. 482. 

— 0. 34, R. 1—Pnisne mortgagee— Non¬ 
joinder — Effect—Purchaser of mortgaged pro¬ 
perty—Simple mortgage. 

An auotion-purohaser of the interest of a 
simple mortgagee in a suit in whioh a puisne 
usufrnotuary mortgagee is not a party oannot 
olaim possession as his right are higher than 
those of the plfl. mortgagee. ( Stuart and 
Kanhaiya Lai, A.J.Cs.) 8HEO INDAB BAHA¬ 
DUR. Singh v Ghazi-ud din. 33 I.C. 248= 

18 OC. 347. 

-0. 34, R. 1—Pnisne mortgagee—Not 

impleaded. 

A puisne mortgagee has a right of suit on his 
own mortgage, when he was not made a party 
to the suit on prior or subsequent mortgagee. 

( Piggott, A.J.O.) 8AYED Zahib ALI v. BUDB 
8en. 21 I.C. 854. 

-0. 34. R 1 —Puisne mortgagee—Same 

person holding two mortgages. 

Under the present law, particularly under 
the explanation to O. 34, R. 1, C. P. Code, a 
pnisne mortgagee la not required to implead 
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the prior mortgagee as a party ia a suit for 
foreclosure or sale. The prinoiplo will be the 
same if the subsequent mortgagee and the prior 
mortgagee happen to be one and the same 
.person. There is nothing in law to prevant 
the prior mortgagee from bringing a suit to 
enforoe bis mortgage without impleading the 
subsequent mortgagee. There is, however, some 
risk, and probably the ourtailment of some of 
the rights of the mortgagee who ohooses to sue 
separately upon hie mortgages ; he may not 
be allowed to sell the properties in the subse¬ 
quent decree when they were already sold in 
prior decree. (Jwala Prasad and Rosa, JJ.) 

Nawaba Waziri Begam v. Babu Shashi 
BHUSHAN Roy. 4 Pat. L.T. 348 - 

2 Pat. 874-(1923) Pat. 293-1924 P. 77. 

— -—0.34, R. 1— Puisne mortgagee—Suit 
on prior mortgage—Additim of puisne mort¬ 
gagee—Limitation — C P. Code, O. 1, R, 9. 

O. 34, R. 1, O P. Code is subject to the pro¬ 
visions of 0. 1, R. 9, C.P. Ood9 and the com¬ 
bined efieot of theae rules as regards mortgages 
is that all persons whose rights may be adjudi¬ 
cated upon and determined in the suit ought 
to bs added as parties but that failure to add 
one or more euoh parsons should not have the 
effeot of defeating the suit. The Court in their 

■ absence oan deal with the matters in oontroversy 
so far as regards the rights and interests of the 
parties actually before it. A suit by a prior 
mortgagee without impleading the puisne 
mortgagee is not unsustainable though the 

.puisne mortgagee is a proper party. The omis- 
• sion to implead the puisne mortgagee as a party 
to the suit within limitation does not involve a 
dismissal of the suit. 13 A. 432 ; 18 C. 164, 
Ref. ( Miller , O.J. and Mullick, J.) SlTAL 
Pbasad Ray v. asho Singh. 

(1922) Pat. S26 — 2 Pat. 178 = 
4 Pat. L.T. 698-1922 P. 881. 

-0, 84. R. 1—Puisne mortgagee — Reser¬ 
vation of right under prior usufructuary 
mortgage. 

A suit (or sale of property on a subse¬ 
quent simple mortgage, oan be maintained, 
subjeot to the prior UBUfraotnary mortgage, 
though the mortgagee in both oases is the same. 
91 Mad. 630, Foil. ( Atkinson and Das. 33.) 
UDA10HAND V. NAGINa SINGH. SO 1.0. 40. 

-0. 84, Rr. 1 and 12— Puisne mort- 

■ gagee—Rights of. 

It is olear from O. 34, R. 1 that a puisne 

■ mortgagee is not bound to make a prior mort¬ 
gagee a party to his suit and oan sue for sale 
of the mortgaged property without redeeming 
the prior mortgage. He is also entitled to briDg 
the mortgaged property to sale subjeot to prior 
mortgage of another person or of himself at all 
events where he ia unable to sne on the prior 
mortgage. 31 Mad. 630 ; 30 Mad. 408, Rel. 

(Chamier , 0 J. and Roe. J.) Jagabanath 

i’BlNGH v. MOHBA Kuvab. 2 Pat. L.J 118- 

1 Pat. L.V, 688-(1917) Pat 191. 


0. P. CODE (Y of 1908), 0 34. R. 1-Scope of. 

- 0. 84, R. 1, Expln. — Puisne mortgagee 

— Omission to implead—Equity of redemption 
sold to prior mortgagee—Redemption sale. 

A prior mortgagee purohaeed the equity of 
redemption of the mortgagor and obtained 
possession. In a suit by the subsequent mort¬ 
gagee joining the former, for the sale of proper¬ 
ty, he oould get the property sold subjeot to the 
prior mortgagee The purobaser in exeoution of 
the deoree is not entitled to dispossess the prior 
mortgago without redeeming his mortgage. 
(Roe and Jwala Prasad, J J.) Mahadeo Rai 
v. adya Prasad. 38 I C 179 =» 

1 Pat L.W. 289. 

7 - 0. 84, R. 1 —Puisne mortgagee — Not 

impleaded — Stranger purchaser — De :lar alory 
suit by second mortgagee. 

A seoond (mortgagee in possession under a 
mortgage whioh entitled him to possession oan- 
not be lawfully ousted by his mortgagor or by 
the first mortgagee or by a purohaser at a sale 
under a deoree in a suit of the first mortgagee 
to whioh he was not party. The purohaser in 
suoh a suit, whether he is a first mortgagee or 
a straDger, does not get the rights of the mort¬ 
gagor as at the date of the first mortgage but 
only those that subsist in him at the date of 
suit. Therefore, a puisne mortgagee’s suit for 
a declaration that the purobaser iu the first 
mortgagee’s 6 uit is not entitled to disturb his 
possession, without asking for farther relie i s 
maintainable. 21 M L.J. 213 ; 26 Mad. 537, 
Ref, (Fox, C.J.) MR. 8 AN Bwin v. Naga- 
MDTU. 8 L BR. 268 = 30 I C. 710- 

8 Bur. L.T. 261, 

- 0. 84, R. 1 —Puisne mortgagee—Prior 

mortgagee—Suit by each ivithout the other — 
Purchaser's possession. 

Where both the prior and puisne mortgagees, 
who were mortgagees without possession 
obtained deorees without impleading one 
another an’d became purchasers, the purohaser • 
first in time is entitled to retain possession 
irrespective of the faot whether he was the 
prior or puisne mortgagee. A puisne mort¬ 
gagee who is a party to a suit by the first 
mortgagee has a right to redeem the first mort¬ 
gagee and the faot that he is not made a party 
does not add to or subtraot from the right. 
Where the puisne mortgagee purohaser has 
obtained possession the prior mortgagee pur¬ 
ohaser oan obtain a foreclosure deoree againet 
him. 26 All. 464, Foil. (Pratt, J.O. and 
Crouch, A.J.C.) Chandod Bai v. Basarmal. 

28 1.0. 67-8 S.L R. 264. 

Scope of. 

- 0. 34, R. 1 —Scope of—8uit on mort¬ 
gage — Non-production of deed —Dismissal of 
suit. 

The mere non-production in a suit on a 
mortgage of the original mortgage deed the 
terms of whioh are not disputed is no sufficient 
ground for dismissing the suit. ( Banerji and 
Gokul Prasad, 33.) HlKMATUDBAH KHAN v. 
abdud azim Khan. 611.c. 412 = 

19 A.L J. 188. 
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-0 84, R. 1 and 0.1, R. 9 — Scope of — 

Pat ties - Mortgage suit. 

O. 34, R. 1, C. P. C., is subjaot to the provi¬ 
sions of O. 1, R. 10. The Court must always 
add the neoeBsary parties- A prior mortgagee 
is not disentitled to a decree if be has not 
impleaded subsequent incumbrances On 
principle it is better that all the necessary 
parties in a mortgage suit should be before the 
Court in as much as all the rights acd interests 
in the property may be settled onoe for all. 
(K.aramat Hussain and Tudball, 33 ) Ram 
Charan Lal v. Muhammad Rashid ud- 
DIN. 16 I.C. 874 = 10 A. L J. 134, 


0. P. CODE (Y of 1908), 0. 34, R. 1-Tenant. 

disputed by others claiming as heirs—II to be 
gone into. 

Where in a suit to redeem by persons 
who olaimed as heirs of the mortgagor, tha 
mortgagees put in a statement that the plain- 
tiffs had no right to redeem but took no 
further steps in the case, but other defendants 
olaiming to be heirs of the mortgagor also 
disputed the title of plaintiffs, the Court 
ought to go into the question of right to redeem 
and deotde the same. (Miller, 0. J. and 
Kulwant Sahay, J.) BASDEO PbaSAD v. 
Dwarika Pandey. 2 Pat. 80B = 

1924 P. 234. 


0. 34, R. 1 —Scope of. 


Prooedure under O. 34 is essentially different 
from that under T. P. Aot and method of pay' 
ment to mortgagee authorised by T. P. Act i<* 
abolished. The scope of the provisions o 
O. 34 pointed out. (Fletcher and Smither, 33 . 
PIRAN BIBI V. JITBNDRA MOHAN. * 

29 C.L J. 993 = 40 I C. 849 = 

21 C.W.N. 920 


-0. 34, R. 1 —Scope of—Title of mort¬ 
gagor — Whether can be investigated in suit on 
mortgage. 

It is not inoompetent to a Court in a mort¬ 
gage suit to investigate the mortgagor’s title 
nor is it open to the mortgagor to deDy his 
own title. (Stephen, J.) GOPAL CHUNDER 
SHAW V. JADU MONI DA 8 SI. ll I.C. 201 = 

19 C.W N. 919. 

-0. 84, R. 1 — Scope of—Parties to suit. 

Where a person who has already been made 
a party to a mortgage suit as a mortgagee 
olaims priority in a different capacity as assig¬ 
nee of a previous mortgage it is not necessary 
that he should be made party expressly as such 
assignee and the question of priority should be 
deoided. (Munro and Sankatan Natr, 33.) 
8AMINATH AIYER V ADINARAYANA 8ANIEB. 

9 l.C. 643 = 9 U.L.T, 410. 

- -0. 34, R. 1 —Scope of —Rule is not 

intended to penalise. 

Where a prior mortgagee sues the mortgagor 
(or foreclosure without impleading the puisne 
mortgagee and alter the suit is barred as 
against the puisne mortgagee the latter sues 
mortgagor lor loreolosure without impleading 
the prior mortgagee and Rets decree before the 
prior and gets possession, the prior mortgagee 
is entitled to a deoree for possession subjeot to 
puisne mortgagee’s right to redeem him because 
the puisne mortgagee’s suit is affeoted by the 
prinoiple of lis pendens. Per Dhobby , A J.C. 
Out of two interpretations of law the one that 
will avoid iDjust results should be avoided. 
O. 34, R. 1, O.P.C , is not intended to penalize 
failure to join parties whose existence or title 
deeds are not known to plff. ( Ballifax, Kotval 
and Dhobby , A. 3. Cs.) JOQESWAR v. Moti, 

8 N.L.J. 187 = 1922 Nag. 89 (F.B.) 

-O. 34, R. 1— Scope of— Suit to redeem 

—Persons claiming as heirs of mortgagor—Title 


- 0. 34, R. 1 —Scope of—Two mortgages 

—Suit on later one does bars suit on prior 
mortgage. 

Where a person holds two mortgages over 
the same property, there is nothing in the- 
C. P. Code compelling him to sue on both at 
the same time. A suit on the latter one will 
not bar a subsequent suit on tho other. 

( Maung Kin, C. J j Ma MYIT v. 8 .C. 8ARMA. 

69 I.C. 897 = 10 L B R. 860. 

Simultaneous mortgages. 

- 0. 34, R. 1 —Simultaneous mortgages 

—Sale by one only—Effect of non-joinder — 
Suit. 

A exeouted two mortgages to C and D the 
ancestors of M and N simultaneously. M and 
N were allotted one mortgage each. M brought 
a suit on his mortgage and obtained a deoree 
without joining N and purohased a part of the 
property himself. Held, that the whole property 
was liable to sale and M only got a right of 
redemption. ( Banerji and Qrtjffin, 33.)- 
MAGANLAL V. ANAND SINGH. 10 I.C. 422,' 

Sub-mortgage. 

- 0. 34, R. i—Sub-mortgage—Redempt¬ 
ion—Parties to suit. 

In a suit by a mortgagee to redeem his sub- 
mortgage the original mortgagor is not a 
necessary party, though there is no impropriety 
in impleading him. (Shah, A. C. J. and Crump- 
J.) Ganesh Mobeshwar JOSHI V. VASUDEO 
VlTHAD Paranjpe. 24 Bom. L R. 911 = 

1922 Bom 424. 

- 0.84, R. 1— Sub-mortgagee— Suit by 

— Mortgagor not a party. 

A sub-mortgagee can sue the original mort¬ 
gagee without making the mortgagor a party. 
The mortgagor is not affected by such a deoree. 
Even if the deoree orders a sale of the ’mort¬ 
gaged property ’ it does not inolude the interest 
of the mortgagor. (Jenkins, C.J. and Beaman , 
J.) amratlal v. Naranbhai. 

9 I.C. 769 = 13 Bom. L.R 90. 

Tenant. 

- 0. 84, ,R. 1— Tenant— Rights of — 

Foreclosure of mortgage—Effect of. 

The representatives of a lessor, whose rights- 
have been foreclosed has, on the expiry of tba 
lease, no right to ejeot or redeem the lessee- 



745 


CIVIL DIGEST, 1911—1923. 


746 


■0. P. CODE (V of 1908), 0. 31, R. 1—Tenant. 

who has redeemed the mortgagee (rom the 
lessor for his owu benefit. tMittra, A. J. 0.) 
Gulam Nabi v Kanhai Singh. 

59 10. 511 = 16 N L.R. 180. 

-0. 84, R. 1—Tenant on land—Tenant 

of mortgagee—Redemption suit. 

Every interest created by a mortgagee sought 
4o be redeemed puisne to his own is an interest 
wbioh in a redemption suit should be repre¬ 
sented before the Court so that it may effective¬ 
ly give relief between the parties to the 
mortgage-deed. Thus a tenant plaoed by the 
mortgagee upon the mortgaged land subsequent 
to his mortgage is a neoessary party to a suit 
for redemption of the mortgage. Even if not 
necessary, he is a proper party. (4ffcinson, 
J.) ASAN PANDEY V. RAJMON MlSSER. 

52 I.C. 103. 

-0. 81, R. 2 — 

ACCOUNTS. 

Costs. 

Date of Payment. 

Extension of Time. 

Final, Decree. 

Form of decree. 

Fresh suit. 

Interest. 

Payment into Court. 

bcope OF. 

Six Months—Mode of Calculation. 

See also U) C.P. CODE, 8 S. 34 AND 35. 

(2) C.P. CODE, O. 34, RB 4 AND 7. 

Accounts. 

—--0. 34. Rr. 2 and 3— Accounts—Money 

paid after preliminary decree—Relationship o/ 
mortgagor and mortgagee—Payment by mort¬ 
gagee under O. 21, R. 89, G.P.C. 

A deoree obtained on a mortgage does not put 
an end to the relationship of mortgagor and 
mortgagee. 2 C.L J. 202, Ref. A mortgagee 
is entitled to add the amount of deposit made 
to avert a sale in execution of a deoree under 
8 . 310 (*m of the C.P. Code, 1882, By making 
the deposit, he acquires a lien from whioh the 
mortgaged property is not discharged by the 
mere payment of the sum due under the 
.preliminary deoree. Suoh a payment, though 
it satisfies the mortgage deoree, leaves the lieu 
acquired subsequent to the deoree outstanding. 
31 Cal. 975. Ref, (Jenkins , O.J. and Mukerjee, 
J.) AMBIOA CHARAN DUTT V. RAMGATI 
GUHA. 28 1 0. 571 = 21 0 L J. 284. 

■ — -0. 84, Rp. a and 8— Accounts — Suit 
ior mesne profits from date of payment of money 
under preliminary deoree—Maintainability of. 

In a suit for redemption the mortgagor paid 
into Court the amount mentioned iu the preli¬ 
minary decree within the time prescribed and 
a final deoree was passed subsequently. Held, 
that a suit by the mortgagor for mesne profits 
between the date of the payment and the date 
of the suit is maintainable and is not barred 
<by res judicata. The mortgagor is not bound 


C P CODE iY of 1908), 0. 84, R. 2—Coats. 

to olaim a settlement of the aooounts in the 
passing of the final deoree. 14 O W N. 1001, 
Foil,; 42 I.C. 230 ; 31 Bom. 527. Dist. (Seshaqvi 
Iyer and Kumaraswami Sastri, JJ.) VAI- 
RAPPA THEVAN V. SUBBIAH THEVAN. 

23 M L.T. 158 = (1918) M.W N 207 = 

44 1C. 231 = 7 L.W. 269. 

-O. 34, Rr. 2 and 8— Accounts—Final 

decree. 

Aooounts between a mortgagor and mortgagee 
should be taken by the Court before passing a 
final deoree. A provision iu the judgment for 
taking aooounts between the parties in execu¬ 
tion is not in accordance with law. (Sundara 
Aiyar and Ayling, JJ.) VaridshaYaM FER¬ 
NANDEZ v. Ranchordin Kheki. 

15 I.C. 862 = (1912) M.W.N. 400. 

-0. 84, Rr 2, 3, 4 and 5—.^ccouufs— 

Amount accruing due after due date. 

A suit lies to recover the amount acoruing 
due to mortgagor alter the due date as fixed by 
the preliminary deoree. In a suit on a mort¬ 
gage the amount due is oalcuiated only up till 
due date fixed in the preliminary decree. 
(Coutts and Sultan Ahmed, JJ.) TarACHAND 
Marwabi V. BROJO GOPaL Mukherjee. 

0 Pat L.J. 595 = 88 1 C. 180 = 

1 Pat. L.T. 614. 

-0. 84, Rr. 2 and 3 —Accounts — T.P. 

Act. S. 72 —Preliminary decree—Payment by 
mortgagee of subsequent arrears of a revenue to 
sale property from sale—Right to a charge. 

Where a mortgagee who has obtained a 
preliminary deoree in a mortgage suit, pays 
arrears of revenue to save the property from 
being sold under S- 48 of the Lower Burma 
Land and Revenue Aot, he gets a charge and 
lien over the mortgaged property for the amouut 
so paid. (Maunq Kin, J ) MA Pwa KIN t, 
K.P.S A.R.P. Firm. 43 I.C. 190 = 

12 Bur. L.T. 86. 

Coats. 

-0. 34, Rr. 2 and i —Costs—Mortgage 

decree—Personal liability. 

In a mortgage suit it is open to a Court of 
appeal to direct that suoh oosts as it may award 
against the unsuccessful appellaot may be re- 
ooverable from him personally, but if there is 
no suoh express direction the oosts are, as a 
matter of ordinary praotico sanctioned by O. 34, 
Rr. 2, 4 and 10 of the Code of Civil Prooedure 
added to the mortgage mouey and are in the 
first instanoe recoverable from the mortgaged 
properly after the deoree is made final. {Walsh 
and Kanhaiya Lol, JJ ) MAHOMED IFTI 
Khar Ullah v Banke Lal. 45 A. 630 = 
L R. 4 A. 301 = 21 A L.J. 617 = 1924 All. 101. 

-0. 84, R. 2 —Costs—Security. 

The mortgagee has a right to add the oosts 
given to him on an unsuooessful appeal by the 
mortgagor to the mortgage seourity. ( Piqgott 
and Walsh, JJ.) Amina Bibi t> Rama Shan¬ 
kar AND MI8 AB. 41 All. 478 = 60 I.C. 730 = 

17 A. L.J. 682. 
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C. P. CODE lY of 1908), 0. 34. R. 2-Coets. 

-0. 34, R. 2 —Costs—Personal liability 

— Appeal. 

An appeal lies from a preliminary deoree lor 
foreclosure direotiDg the recovery of the costs of 
the suit from the mortgagor. Id a suit for 
foreclosure a Court may pass a deoree directing 
that the oosts of the suit should be recovered 
personally from the mortgagor, if there is 
a condition to that effect in the mortgage deed. 
( Prideanx , A.J.C.) SHRI Ram v. RAGHU Ram. 

47 I.G, 542. 

Date of Payment. 

-0. 84, R. 2 —Date of payment—Decree 

allowing time / or redemption—Whether fresh 
mortgage 

Where in a suit for foreclosure, the parties 
compromise and a decree is passed putting the 
mortgagee in possession of the property but 
allowing the mortgagor one year’s time to 
redeem part or whole of the property and he 
fails so to do, the effect of the decree is not to 
oreate a fresh mortgage by the decree aDd 
give a right of redemption to the mortgagor 
after odo year but to give ownership to the 
mortgagee, (Le-Rossignol, Broadway and 
Wilber force, 33.) Karorimal v. Ramji Lal, 
2 Lah. 53 = 3 Lah. L J. 68 = 59 I.C. 812 = 

41 P.W.R. 1921. 

Extenaion of Time. 

-0. 34. Rr. 2 and 3 —Extension of time 

— Mortgage decree for payment by instalments 
and not fixing a dale—Whether decree-holder 
required to apply for a final decree—Cowt's 
power to enlarge time. 

Wheu a preliminary decree for payment by 
instalments whether extending over 6 months 
or net is passed by consent of the parties in a 
mortgage suit, the plaintiff is not only entitled 
but is bound to apply for a Goal deoree before 
proceeding to cxcoution and tbe Court his the 
same powers in regard to enlargement of time 
for payment allowed by such a decree as it has 
with any other mortgage decree. (10 C L J. 19 
and 14 C.L J. G4B), Not foil. ( Eallifax , 
A J.C.) NALAYaN v. DAULAT. 

1922 Nag. 162. 

-0. 34, Rr. 2 and 3 —Extension of time 

— Sufficient cause, 

The time fixed by a preliminary deoree for 
foreclosure may be extended even after the 
expiration of the time fixed for sufficient oause. 
( Kotwal , A.J.C.) KANHAIYA 8INGH V. KAT.U. 

54 1.0. 6o0. 

-0. 34, Rr. 2 and 5— Extension of time 

—Power of Court. 

The Court has no power to extend the time 
fixed by it for paying into Court the amount 
due under the deoree. (Parlelt, 3.) CHENIAH 
CHETTY v. Ma Ml. 9 I 0. 771 = 

4 Bur. L T. 43. 

Final Deoree. 

-O. 34, R. 2 —Final decree—Appeal 

against preliminary decree alter passing of, 
if maintainable—Amendment. 


0. P. CODE ( Y of 1908), 0 34, R. 2-Interest. 

An appeal against a preliminary deoree m 
a mortgage suit filed subsequent to the date of 
the final decree is not maintainable. But 
where tbe appellant was not aware of the 
passing of the final deoree, he may be allowed 
to amend his appeal so as to turn it into an- 
appeal against the final deoree, ( Muherje & 
and Buckland, 33.) Baikuntha NATH v. 
Ramanand. 83 O.L.J 414 = 

61 1.0. 928 = 25 0 W.N. 776. 

- 0. 84, Rr. 2 and 8 —Final decree— 

Payment by some of the defendants—Effect of — 
Puisne mortgagee—Rights of. 

The firet mortgagee brought a foreclosure 
suit on his mortgage joining the mortgagors 
and the puisne mortgagee as defts. and obtained 
a preliminary decree. He then applied fer a 
decree absolute, but did not join tbe puisne 
mortgagee to the proceedings and obtained a 
deoree absolute against the mortgagors, The 
puisne mortgagee objeoted and was allowed to 
deposit tbe drorela) amount. Tbe first mort¬ 
gagee then tried to redeem the puisne mort¬ 
gagee on the strength of his deoree absolute 
against the mortgagors. The deoree being 
joint and indivisible tbe first mortgagee’s 
claim was held to be fully satisfied by tbe 
puisne mortgagee’s deposit and fbe puisne 
mortgagees got all the rights of the first mort¬ 
gagee. (Sundar Lai, J.C.) RAM PRATAT v. 
Bakhu Ml SR a. 10 I G. 174. 

Form of Decree, 

- 0. 34, R. 2- Form of decree—Parti* 

tion. 

In a suit by one co-owner for redemption of 
the whole mortgage tbe Court obd, if there is 
not much difficulty in ascertaining the plff.’s 
ehare pass a deoree for both the relief for 
partition and redemption. ( Oldfield and 
Phillips, 33.) PUTHISSERI MAN1ANOOR V. 
THOZUKKAT PULLANIYAD. 32 M L.J. 489 = 

(1917) M W.N. 222 = 
89 I.C. 46 = 21 M L T. 299. 

Fresh Suit. 

- 0. 34, R. 2—Final suit—Foreclosure 

decree—Provision for payment within a fixed 
time. 

No new mortgage is oreated between the 
mortgagor and the mortgagee, where in fore¬ 
closure suit, a deoree for possession as full 
owner contained a proviso, that if a certain 
sum was paid within 15 days the deoree would 
not be exeouted, and redemption oonld not be 
allowed on default. (Scott-Smith, J.) LUCH- 
MAN t). JugLal. 58 P.L.R. 1919. 

Interest. 

-0. 84, Rr. 2 and 3 —Interest—Interest 

after date of suif. 

Where interest on a mortgage after the 
institution of the suit is not provided for by 
the trial Judge it must be deemed to have been* 
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0. P. CODE (Y of 1908). 0. 84. R 2—Interest. 

refused io the ezecoise of his disocetion. (Lord 
Moulton .) HlRALAL ICHH4LAL MAJUMDAR 
t;. DESAI NaRSILaL CHATURBHUJDaS. 

37 Bora 828=40 I. A. 68 = 

17 O W N, 878=18 M L T. 413 = 
(1913) M W N 428 = 11 A L J. 432 = 

17 C L.J 474 = 19 Bora L R 483 = 

18 l.C. 909 = 29 MLJ. 101 (P C ). 

[Affirming 2 1 G. 469 = 11 Bom. L.R 318]. 

-O. 31, Rr. 2 And Interest — Contrac¬ 
tual rate —Court's discretion in awarding. 

The Court’s discretion in awarding interest 
under 8. 34 is limited to monies due under 
deotees and it oanoot therefore reduce the 
interest below the oontraoted rate wheu taking 
accounts under 0. 34, C. P. Code. Interest at 
the oontraot rate must ordinarily be allowed 
till the date fixed toe payment iu the deoree. 
(Richards , C.J. and Banerjee, J.) RAJWANTa 

Kaur p. Sham narain Singh. 

36 All. 220 = 28 1.0. 88 = 12 A L J. 283. 

-0. 34, Rr. 2 and 4 — Interest—Contract 

rate. 

8 . 34, C. P. 0., does not coatrol O. 34, Rr. 2 
and 4 and the Court is bound to award the 
mortgagee interest up to the date fixed for 
redemption at the oontraot rate. After that 
date it may award suoh interest as it thinks 
proper. 34 Cal. 150. Rel. ( Mookerjee and 
Beachcroft, JJ.) Kali PROSONNO Bhatta- 
CHARYYA V. PROTAB SINGH P/.TTAR 

18 I C. 969 = 17 G.L.J. 221. 

-0. 31, Rr. 2 and 3— Interest — Con¬ 
tract rate—Appeal. 

A mortgagee is entitled to interest on the 
principal amount at oontraot rate up to the date 
fixed for payment in the preliminary deoree. 
Toe period oannot be enlarged by an unsuccess¬ 
ful appeal by the mortgagor or mortgagee 
(Mookerjee and Holmwood, JJ.) Tabachand 
Marwabi v. Brojo Gopal Mukerji. 

17 G W.N. 497= 18 I 0. 717 = 

17 0 L J 120 

• 

-0. 34, Rr. 2 and Interest—Mort¬ 
gage—Contract rate. 

Although the judgment of the previous oaso 
stated that no futuro interest was to be allowed 
on the amount decreed in a redemption suit 
the lower Courts were right in the present suit 
to allow the amount due on the basis of the 
mortgage deeds, the previous deoree having 
become inoperative. Johnstone and Shah 
Din, JJ.) Chuni Lal v. Beli Ram. 

88 P.R. 1918 = 166 P.W.R. 1918 = 
30 I G. 104 = 88 P L R. 1916. 

-0. 34, Rr. 2 and % — Interest—Mort¬ 
gage decree. 

In a mortgage suit, a mortgagee can get a 
deoree to recover interest on the amount 
deoreed from the date of the suit up to the date 
of realization. (Johnstone, J ) PIRBU DIAL v 
RlSAL SINGH. 37 P.W.R. 1911 = 

10 1 0. 848 = 111 P.L.R. 1911. 


0. P. CODE (Y of 1908), 0. 84, R 2 - Interest. 

-0. 84, Rr. 2 and 4— Interest-Subse¬ 
quent to date fixed for redemption—Rate of. 

The mortgagee deoreeholder is entitled to 
subsequent interest (after the date fixed for 
redemption) on the aggregate amount consist¬ 
ing of the priDoipal, interest and costs deolared, 
or found to be payable on the date fixed for 
redemption. Such further interest is ordinari¬ 
ly to be oaloula’.ed at 6 per oent, but the Court 
has a disoretion in the matter. (Abdur Rahim 
and Oldfield, JJ.) Venkatachallapathi 
AIYAR t>. TUAHVASI SERVAI. 42 Mad. 460=> 

81 l.C. 67 = 36 M.L J. 288. 

— -0. 84, R. 2 —Interest—Decree amount. 

O. 34, R. 2, 0. P. 0., does not forbid a pro¬ 
vision lor interest on the total amount 
awarded iu the own decree, though total 
moludes interest ou bond sued. (Sadasiua Iyer 
and Tyabji, JJ.) PUCHALAPALLI ADISES- 
HADRI V. MUNGAMUR SIVRAMMAYYA . 

31 l.C. 820. 

- 0. 34, R. 2 — Interest—Subsequent to 

date of redemption. 

Though a mortgage-deed is silent as to 
interest after the date fixed for redemption 
the Court will allow interest at the oontraot 
rate, as it is reasonable to asoriba to the parties 
an intention ot making a oomplete oontraot. 
(Aylmg and Tyabji. JJ.) MalLaYAPPA IYER 
v. PICHAL AOHARI (1918) M W.N. 208 = 

28 1.0. 198 = 2 L W. 236. 

- 0. 84, Rr. 2 &Dd 3 -Interest—Con¬ 
tract rate. 

A mortgagee is entitled to tbe oontraot rate 
of interest till the date fixed in the deoree (or 
redemption. ( Sadasiva Iyer and Tyabji, JJ.) 
Medan Bubbanna v. Yelkur Ramachan- 
DRlAH. 20 l.C. 917 = (1913/ M.W.N. 649. 

- 0. 31, Rr. 3 and 2— Interest—Rate of 

— Conditional mortgage decree. 

Interest for tbe period subsequent to the date 
fixed for payment of a conditional deoree for 
sale or foreclosure should be allowed at the 
Court rate on the whole sum including costs 
and not at the oontraot rate. (Skinner, A.J O.) 
Pyare Lal v. Ram Ratan. 

10 I Q. 693 = 7 N.L.R. 14. 

- 0 84, Rr. 2 and 8 — Interest—Con¬ 
tract rate—Penalty. 

Where a Court relieves against a stipulation 
as a penalty and awards another rate as reason¬ 
able it must allow that rate up to tbe period 
fixed for redemption. (Lyle, A.J.O.) KALI 
Prasad v. Muhammad Yasin Khan. 

51 I.G. 833 = 6 O.L.J. 666. 

- 0 31. Rr, 2 and 3— Interest — Mort¬ 
gage—Redemption—Interest atter the redemp¬ 
tion period. 

Where a period is fixed for redemption or 
foreclosure but the mortgagor does not redeem 
and tbe mortgagee does not foreclose, interest 
oontiuuea to run after that period at the former 
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c. P. CODE (Y of 1908), 0. 84, R. 2—Interest. 

rat 0 until the mortage is actually terminated. 
\btaurt, J.C.) Jagat Pal Singh v. Harnam 
SINGH. 3 o L.J. 244 = 84 1 0 748 = 

19 0 0. 166. 

~ “ O. 84, Rr. 2 and 3 —Interest — Mort¬ 

gage decree , 

The Court hae power under S. 34 of the C.P. 

ft 6 awAr< ^ interest at the oontraot rate even 
after the date fired for payment to the date of 
realization, provided the rate is reasonable. 7£ 
per cent. w*9 held to be reasonable in this case. 

Ujindsap, j.c.) Allahabad Bank v. 8 uraj 
KUAK - 26 I 0. 177= 1 O.L.J. 844. 


O. 84, Rr. 2 and 3— Interest— Date of 
realisation. 

* n * preliminary deoree payment of inter¬ 
est ti.l realization means interest up to the 
days of grace. { Coutts and Sultan Ahmed, 

JJ.) Tekait Krishna Prasad v. Sdrendra 
Mohan KUNDU. 2 Pat. L T. 78 = 

88 1 0. 223 = 8 P.L J. 898. 


“ 34, ^ p - 2 and Z—Interest — Jurisdic¬ 

tion of Court to award interest in final decree— 
ppeol Objection to validity of decree , if can 
be entertained in execution. 

The judgment-debtor oannot objeot in execu¬ 
tion proceedings to the validity of the final 
decree in a suit for sale on morlgage on th 9 
ground that the direction in it to pay interest 
at 6 per oent. per annum from the date of the 
expiry of the day of graoe till realization is 
in exoess c.t the preliminary decree. He must 
appeal against the deoree. If by any inadvert¬ 
ence, or by any erroneous view of tbe form of 
the preliminary decree, the Court omits to 
make tbo necessary direotion regarding the 
future interest, there is no reason why it should 
not give in the fioal deoree what is the just 
and equitable right of the decree-holder to get. 
( Chapman and Jwala Prasad, JJ.) RAJ BRIJ 
Raj Kisbun v. Maharaja Bib Rameswar 
Singh Bahadur. 42 1 0 623 = 

2 Pat. L W. 208. 


O- 34, Rr. 2 and 4 —Interest up to date 
fixed—Right of mortgagor to redeem. 

Where a preliminary deoree in a suit for sale 
of the mortgaged property is framed under 
O. 34, R. 4, the mortgagor oannot redeem 
before the day appointed in tbe deoree on pay¬ 
ment of the principal sum and interest up to 
the date of decree, with subsequent interest up 
to the date of payment only, but must pay 
interest up to the day appointed by the deoree. 
(Fawcett , A. J.C ) VlSHINDAS PATE CHAND v 
NAGJI DbvohAND. 49 I.C. 180 = 

12 S L.R, 59. 


Payment into Court. 


C. P. CODE (Y of 1908), O. 34, R. 2— Pay¬ 
ment Into Court. 

by Transfer of Property Aot has been abolished 
by the CP. Code. (Fletcher and Smither, JJ,) 
PIRAN BlBI v. JlTENDBA MOHAN. 

25 0 L.J. 883 = 40 I.C. 848 = 21 G.tt.N. 820. 

~ P’ ^4, ^ r * 2 and 5— Payment into 
Court Settlement out of Court—Final decree. 

O. 34, R. fi reoognises no settlement, save 
by payment into Court. Where euch payment 
is not made on or before the fixed date the 
Court has not aDy option in the matter and is 
bound to pass a final deorse for sale of the pro¬ 
perty. (Robertson and Beadon, JJ.) Banarsi 
Das v. Nathu MaL. 12PR. 1913 = 

278 P.L.R. 1914 = 16 I 0 987 = 

281 P.W.R. 1912. 

O 34, Rr. 2 and 3 —Payment into 
Court—Adjustment out of Court—Final decree. 

An uncertified adjustment of the preliminary 
decree in a mortgage suit oannot be pleaded as 
a b.ir to the exeoutiou of the final deoree though 
the adjustment took place in pursuance of an 
arrangement entered into before the passing of 
the preliminary deoree. 25 G.L J. 553 ; 36 M. 
L.J 572, Rel ; 40 Mad. 283 ; 32 M L J. 13, Ref. 
(Ayling and Krishnan, JJ.) 8 AMBASIVA IYER 

v. Thibumalairamanuja Thathachariar. 

84 I C. 137 = 87 M L.J. 388. 

- O 34, Rr. 2 and 8 —Payment into 

Court—Adjustment out of Court—Power of 
Court to recognise. 

The Court is bound to pass a deoree for sale 
for the whole of tbe amount fired by tbe preli¬ 
minary deoree in oaso3 in whjoh that amount 
or a portion thereof has not been pa'd into 
Court within the time limited. Thr Court has 
no power to inquire into and recognise an 
alleged adjustment of the deotee out of Court. 
Obiter. —If betveentbe passing of the preli¬ 
minary deoree and passing of the deoree for 
sale tbe mortgagor obtains a certificate under 
O. 21 , R 2, C P.O., he can take advantage of 
that to reduce Ihe amount for which the pro¬ 
perty is to be sold. 25C.L J. 559, Foil. (Wallis 
C.J. and Seshagiri Aiyar , J.) 81NGH RAJA v. 
PETHU Raja. 42 Mad. 61 = 33 M L J. 879 = 

8 L.W. 497 = 24 MLT. 801 =48 I C. 196 = 

(1918 M.W N. 809. 

- O. 34, Rp. 2 and 8— Payment into 

Court —Private adjustment. 

Where an applioation is made to Court in 
time to compel the decree-holder to certify tbe 
payment made out of Court in satisfaction of 
a mor gage-decree, the payment if proved, must 
be recorded and then, in law, it will be 
treated as a payment into Court, (Mittra, 

A.J.C.) BAYABAI V. PUBSHOTTAM. 

27 1 0 919-11 N.L R. 16. 


-O. 34, Rr. 2 and 8 —Payment into 

Court—Adjustment outside. 

No cognizance will be taken of payment of 
the amount if the preliminary deoree, out of 
Court, unless certified to tbe Oonrt under O. 21, 
B. 2, O.P.C. The mode of payment authorised 


-O. 34, Rr 2 and 3 —Payment into 

Court — Adjustment outside Court— Consent 
decree. 

A coneent deoree may be passed in a mort¬ 
gage suit and the parties are bound by the 
terms of the deoree unless they are opposed to 
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0. P. CODE (Y of 1908), 0. 84, R. 2—8oope of. 

public policy and a payment made out of Court 
may be proved by the deft. in order to obtain a 
Bet off. O. 31, R 2 applies to all deortfes and 
therefore, a holder of a mortgage decree oan 
always oertify payment made out of Court. 
Suoh payment oan be recognised in proceedings 
for making an order absolute or passing a final 
decree. {Jwala Prasad and Adartii , JJ.) 
MANGAR 6 AHU V. BHATOO SINGH. 

1 Pat L T. 416 = 87 1.0. 473 = 8 P.L.J. 672. 

Scope of. 

-0. 34, Rr. 2 and i — Scope of — Succes¬ 
sive SUifS. 

Two successive suits for sale on one and the 
same mortgage are not contemplated. (Piggott 

and Walsh, JJ.) Muhammad Zakeriaya v. 
Muhammad Hafiz. 

39 All. 806 = 41 1.0. 233=18 A.L J. 837. 

Six Months—Mode of Calculation. 

- 0. 84, R. 2 (c) — Six months—Mode 

of calculation—Time fixed by original decree — 
Dismissal of appeal. 

Where the preliminary deoree in a mortgage 
suit fixes a period of six months for redemption 
and an appeal from that decree is dismissed 
without extension of time by the appellate 
Court, the period of six months runs from the 
date of the first Court’s deoree and not from 
that of the appellate deoree. <Ntwbould and 
Cuming. JJ.) BASANTA Kumar adak v. 
8 M. RADHA RANI DA 8 I. 26 C W N. 440 = 

38 O.L J. 199= 1922 Cal. 329, 

- 0 34, Rr. 2 and 3 — Six months — 

Calculation o/ redemption time in a foreclosure 
decree. 

In a foreolosure deoree the time for redemption 
is oaloulated from the date of the first Court’s 
deoree in the absenoe of a direction of the 
appellate Court enlarging the time in au appeal 
from the decree iChatterjee and Nnvbould, JJ.) 
ALI Mamud v. Miarish. 37 I.C. 779. 

- 0. 34, R. 2—Six months—Mode of 

calculation. 

A deoree nf 5 i in a foreclosure suit on the 
basis of a conditional mortgage may direot an 
aooount to be taken of what will be due to the 
plaintiff and the day to bo fixed by the Court 
tinder O 84, R. 2 , C. P. C., is to be within six 
months not from the date of the order nisi 
but from the date of deolaring in Court the 
amount due. {Mookerjee and Beachcroft, JJ.) 
Kartik ohandra Sark ar v. Hara 
GOBIND Ghosb. 27 I.C. 813 = 21 0 L.J. 78. 

-0. 84, R. 8. 

Consent Decree. • 

Extension of time. 

Final Degree. 

Limitation. 

Merger. 

Order absolute. 

Right of redemption. 

Bee also O. 34, Rr, 6 AND 8 . 

Vol. 11—48 


O P. CODE (Y of 1908), 0. 34, R. 3-Extea- 
sion of Time, 

Consent Decree. 

- 0 84, R. 8 —Consent decree. 

A oonsont deoree for instalments and execu¬ 
tion in default was passed. O.i default the 
decree-holder sought execution but was met 
with a plea that there was no order absolute 
first obtained held that the instalment deoree 
not being under 8 . 89. T.P. Act, 8 . 89 did not 
apply. { Mookerji and Casperz, JJ ) BlSWA- 
NATH V. BHAGWANDIN. 10 1 C. 336 = 

14 C L.J. 648. 

Extension of Time. 

-0. 34, R. 8 (2)— .Extension of time 

—Discretion of Court—Accepting payment after 
final decree. 

Payment after the passing of the final deoreo 
is not to be aooepted by the trial Court in the 
exercise of the discretion under O 34, R. 3 (2). 
{Chatterjee and Newbould, JJ.) ALI MAMUD 
v. Miarish. 37 I.C. 779. 

-0. 84, Rr. 3 and 8— Extension of 

time — Reasons. 

Extension of time is not allowed as a matter 
of right to the mortgagor when a mortgagee 
sues for foreolosure, but is a matter of discre¬ 
tion for the Court which it will exercise in cases 
of accident or mistake. fSriMtnasa Aiyangar , J.) 
MURUGESA MUDALY V. RAMASWAMI 
OHETTY. 39 Mad. 882 = 18 M L T. 493 = 

31 1.0. 200 = (1916) M.W.N. 120. 

- 0. 34, Rr. 3 and 8-Sxff»ision of lime 

— Time fixed by decree —Confirmation of decree 
by appellate Court—Appellate decree silent as 
to time for payment. 

The Court fixed a time for payment of the 
decretal amount and, on appeal, the appellate 
Court simply ooofirmed the decree without 
mentioning any time lor payment. Held, the 
decree of the appellate Court oannet be regard¬ 
ed as substituting a corresponding date foe 
the purpose to what was fixed by the lower 
Court in its decree nor to enlarge the time for 
payment. 31 Mad. 28. Appr ; 23 All. 162, Expl. 
and Diet. ( Benson , O.C.J, and Napier, J.) 
THATHARA NaNNABHA CHETTY V. KUPPAL 
KrishnammaL. 16 I 0. 799 = 14 M.L.T. 194. 

-0. 34, R. 3 -Extension of lime—Good 

cause — Appeal . 

For each extension cf time subsequent to the 
first a stronger case must be made out. The 
words “ good oause ” in O. 34, R. 3 must be 
literally interpreted and is not to be assumed 
either from non-payment or delayed paymeot 
but should be shown to tbs satisfaction of the 
Court. No appeal lies against an order of Court 
enlarging the time for pavmeot of mortgage 
money but where suoh an oroec i 3 incorporated 
in a deoree, it becomes appealable under B. 105, 
01. (1) of the Code. ( Stanyon , A.J.C.) BAL- 
KISHEN V. ATMARAM. 20 I C. 701 = 

10 N.L R. 180. 
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G P. CODE (Y of 1908). 0 34, R. 3—Exten¬ 
sion of Time. 

-0. 34, Rr. 3 and 5 —Extension of time 

— Mortgage decree—Confirmation on appeal. 

Where the decree of an appellate Court con¬ 
firming the lower Court’s fioal decree for fore¬ 
closure allowed the judgment-debtors two weeks 
for paying the balanoe of the deoretal m n ney 
and direoted that if they made the said 
payment, they would be put back in possession 
of the mortgaged property, but if they failed to 
do so their rights in it would be extinguished. 
Held, the effect of the decree of the appellate 
Court was merely to grant an extension of time 
for payment of the decree amount and therefore 
the judgment-debtors were entitled to j. *y the 
decretal amount before the passing of ae order 
absolute. ( Kanhaiya Lai, 3 C.) GOKARAN 
SINGH v. MANGLI. 80 I.C 673 = 8 0 L.J. 407. 

-0 34, R. 3 (2)—Extension of time— 

Defendant, if entitled to pay before passing of 
final decree. 

The proviso to O. 34, R. 3 (3) gives the Court 
a discretionary power to extend the time for 
the payment cf the decretal amount. But a 
mortgagor has no absolute right to pay the 
money alter the expiry of the specified period 
even though no fioal decree has up to the time 
of t uoh payment been made. {Miller, C.3■ and 
Roe, J ) Ratnakar Gauntia v. Chamba 
Satpasty. 31 I C. 881 = 4 Pat. L J. 347 

-0,84, R. 3 (2)— Extension of time — 

Appellate decree dees not operates to extend 
timo for payment of mortgage money. 

An appellate decree does not ipso facto 
operate to extend tbe time for payment allowed 
by the lower Court. Il further time is required 
an application must be made to the appellate 
Court. (Saunders, J. O.) MAUNG YANGIN 
V, KATBARASAN ( HETTY. 63 I.U 799 = 

<192l) 4 U B R. 1. 

Final Decree. 

-0. 34, Rr. 3 and 6 — Final decree — 

Revival cf the tight of redemption alter fore¬ 
closure. 

The right to redeem revives even after fore¬ 
closure, if the mortgagee pursues his remedy on 
the personal coveuant. (Beaman, J.) HOPE- 
MILLS, LTD. v. SIR KOVASJI JEHANQIR. 

10 I C. 748 = 13 Bora. L R. 162. 
-0. 34, R. 3 — Final decree. 

Notice must be issued under R. 3 on an 
application for a final decree as the proceeding 
is one in tbe suit and not in exeoution. {Lind¬ 
say, J.c.) Bishambhar Nath v. Umed ali. 

42 I.G. 730 = 20 0 G. 268. 

-0. 34. R. 3— Final decree. 

Application lor, final deoree for foreclosure is 
governed by Art. 181, Limitation Act. (Das 
and Adami, 33.) Chhotey Nabain 8 INGH 
v. Kedab Nath Singh: 

3 Pat. L.T. 863 = 1 Pat. 433 = 
(1922j Pat. 842 = 1922 P. 201. 

“—0. 34, — Final decree — Appli¬ 

cation for. 


0. P. CODE (Y of 1908), O. 34, R. 3-Limita¬ 
tion. 

Au application for a final deoree in a fore¬ 
closure suit should ordinarily be made by the 
plfi. But where suoh an application was made 
by a transferee from the defis. in the presence 
of tbe latter and a fioal deoree is passed the 
defts are not entitled subsequently to challenge 
the fioal decree on the ground that it had not 
been applied for by tbe plfi. (Miller, C, J. and 
Roe, 3 ) Ratnakar Gountia v. Chamra 
Satpasty. 81 1 G 881= 4 Pat. L.J. 347. 

-0. 34, Rr. 3 and 5 —Final decree — 

Application 

An application is expressly required to pass 
a fioal deoree for foreclosure or sale. (Chamier. 
C. J. and Sharfuddin, J.) BALARAM Naik v. 
Kanhai BHARaN. 1 Pat. L J 864 = 

38 I C. 383 = 3 Pat L.W. 74. 

Limitation. 

-0 34, R. 8 — Limitation —Decree before 

C.P.C.—Order absolute. 

Wh:re a mortgage deoree is passed before the 
C. P. C. an application for order absolute is 
governed by Art. 182 of tho Limitation Act, 
Biuoe it is an application in execution. (Lord 

Moulton.) abdul Majid v. Jawahir Lal. 

36 All. 390 = 1 L.W. 483= 12 A. L.J. 624 = 
16 Bora. L.R 893 = 18 O.W N. 963 = 
19 C L.J 626 = 27 M L.J 17 = 
23 I C. 649 = (1914) M W N 489 = 

16 M L T. 44 (P 0.) 
[Reversing 38 All. 194 = 7 1 C. 928 = 

7 A L J, 1001 (F.B )J 

-0. 34, Rr. 3 and o— Limitation- 

Application for final decree. 

Art. 181 of the Limitation Aot does not apply 
either to R. 6 or to R. 3 of O. 34, C. P. C. 

(Holmwood and Chapman, 33 ) BiSHWAM- 
bhar Saha v Ram bunderKaibarta Da 8 . 

30 1 C. 719 = 42 Oal. 294. 

-O. 84, R. 3 — Limitation—Final decree 

—Continuation of suit. 

After the passing of the preliminary decree, 
the suit is ooutinued until the 9tage of tbe final 
deoree is reached. It is not by the prooess of 
execution that the fi sal decree is obtained. 
This change iu the prevailing view is due to tbe 
deliberate change made oy tbe Legislature in 
enacting O. 34, Rr. J aud 3 in the fltce of 
Bs. 88 and 89 of the T P, Aot. (Seshagiri Aiyar 
and Napier, 33.) LAKSHMI ACHI v. 6UBBA- 
RAMA AIYAR. 89 Mad 488 = 2 L.W. 403“ 
28 M L J. 491=11916) M W N. 327 = 
29 I C. 142= 17 M L T. 388. 

-O. 34, R, 3 (2)— Limitation-Applica¬ 
tion to pay money into Court- No limitation— 
Limitation Act, Arts. 112, 182 ani 183. 

A mortgagor’s application to pay tbe amount 
under a preliminary deoree is not one under 
Art. 181, 182 or 183, Limitation Aot, as the 
right to apply is a oontinuing right and can be 
exeroised at any time before fioal deoree is 
passed. (Stuart, 3. 0 .and Kendall A. J. 0.) 
Vidyasagar v. Ratipal. t O.L J. 433=» 

28 l.G 782 = 17 0.0. 847. 
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0. P. CODE (Y of 1608), 0. 84, R. 3—Merger. 

Merger. 

-0. 84, Rr. 3 ( 8 ) and 8 (3) —Merger— 

Decree for sale—Effect of—Extinguishment of 
mortgage— T. P. Act, S. 89 —Rights of second 
mortgagee. 

A deoree made under B. 89 of the T.P. Aot 
(O. 84, R. 8 ( 8 ) of the O.P. Coie) for the sale 
of the mortgaged property substitutes the 
rights under the deoree for those under the 
mortgage. A first mortgagee sued for and 
obtained a deoree for sate without impleading a 
puisne mortgagee and subsequently purohased 
the property himselt in Court auolioo. Long 
alter, the puisne mortgagee sued on his mort¬ 
gage for a deoree for sale. Held, that the puisne 
mortgagee was entitled to a deoree for sale sub¬ 
ject to the payment to the first mortgagee of the 
amount due under his deoree and not the 
amount whioh would have been due under his 
mortgage. 17 I.A. 201, Dist; 45 I.A. 130, Rel. 
on. (Sir John Edge.) MATHU MAL v. DURGA 
KUNWAR. 22 Bom. L.R. 883 = 42 All. 384 = 
47 I A. 71 = 38 M L J. 419 = 11 L.W. 829 = 
28 O.W.N, 397 = (19i0j M.W.N.838 = 
18 A L J 896 = 2 U.P.L.R. (P C.) 78 = 
88 1.0 969 = 82 0 L J. 121 (P.C.). 

-0 34, Rr. 3 (3) and 8 (3 )—Merger— 

Mortgage—Final decree —Passing of—Extin¬ 
guishment of debt—T. P. Act, S. 89. 

On the makiDg of an order absolute for eale 
under 9. 89 of the T.P, Aot (O.P. Code, O. 84, 
R. 8 (3) : the mortgagee's eeourity as well as 
the mortgagor's right lo redeem are both 
extinguished and for the right of the mortgagee 
under his eeourity there is substituted tho right 
to a sale oooferred by the deoree. If execution 
of the decree is barred by limitation theu a 
seoond mortgagee seeking to enforco his mort¬ 
gage in a subsequent suit need not redeem the 
first mortgage on whiob the deoree had been 
obtained. . Viscount Haldane.) Het Ram v. 
BHADI RAM. 40 All. 407 = 48 I.A. 180 = 

8 P L W. 88 = 10 A L.J. 607 = 33 M L J. 1 = 

24 M.L.T. 92 = 28 0 L J. 188 = 
(1918) M.W.N, 618 = 20 Bora. L R. 798 = 
22 O.W.N. 1033 = 9 L W. 830 = 
48 I 0. 793 = 12 Bur. L T. 73 (P.C.). 

[Affirming 20 I.C. 59 = 11 A L J. 634 ] 

-O. 34, Rr. 3 (3) and 8 ( Z)—Merger- 

Mortgage decree —P»tor mortgagee—Purchaser 
in possession—Interest. 

A prior mortgagee purchasing the mort¬ 
gaged property .in exeoution ot his mortgage 
deoree and obtaining possession, oannot 
demand interest on his money siDoo the date of 
possession. (Tudbill and Rafique, J J. > JUGAL 
KISHORE v. BAHAL Rai. 21 I C. 893. 

-O. 84, R, 8 (d)—Merger—Mortgage 

decree. 

Where a mortgage deoree is time-barred 
the mortgage itself having merged in the deoree, 
it is not oapable of exeoution. (Richards and 
Banerji, J J.) Parsotam Dab v Patesri 
Tartar Narain Singh. 88 All. 260 = 

18 1.0. 923 = 11 A.L.J. 241. 


0. P. CODE (V of I90B), 0. 84, R. 3 —Right of 
Redemption. 

- 0. 34, R. 3 (3 )- Merger — Mort¬ 
gage decree on prior mortgage—Puisne mort¬ 
gagee not made a party—Subsequent swtf for 
redemption—Accounts. 

Where a deoree on a prior mortgage has 
been passed without impleading a puisne 
enoumbranoer as a party to the suit the latter 
brings a suit for redemption the prior mort¬ 
gagee is entitled to interest at the oontraot rate 
and not at the rates provided in the deoree. 
The prior imrtgago subsists. 19 Cal. 164, Poll. 
(Oldfield, Srinivasa Aiyangar and Abaur 
Rahim. JJ.) MUTHAMMAL v. Razu Fillai. 

23 M.L.T. 106 = (1918) MW N 281 = 

44 I 0. 783 = 7 L.W. 420. 

[This view Is no longer law. 

See 40 All. 107 = 48 I.C. 798 = 
42 I A. 130 (P C )]. 

- 0. 34, R. 3, (3 )—Merger —Order 

absolute—Eject of, on mortgage. 

Oj the making of an order absolute the 
property as well a 9 the mortgagor’s right to 
redeem aro both extinguished. For (he right 
of the mortgagee under his seourity is substi¬ 
tuted a right of sale conferred by the deoree, 
and any payment made alter this oannot be 
takeu to be a paymeut by way of redemption 
beoause there is no mortgage subsisting and 
ooDeequentiy no charge is created in favour of 
the person makiDg the payment. 40 All. 407, 
Foil. (Lindsay, J.C.) HaBNATH BAKSH v. 
Ganesh Prasad. 23 O.C 334 = 

60 I.C. 213 = 2 U P L R. (J.C ) 196. 

-0. 34, Rr. 8 (3) and 8 (8) —Merger— ■ 

Decree—Effect on security, 

A deoreo obtained on a mortgage does not 
extinguish the eeourity though the seourity 
may be merged in the deoreo and the judg¬ 
ment recovered in any form ol aotion is still 
but a eeourity lor the original oause of aotion 
until it be made produotivo in satisfaction of 
the judgment oreditor. ( Mooherjee and Beach- 
croft, JJ.) Dhakeshwar Prasad singh 
v. Harbhar Prasad Narmn Singh 

27 I.C. 780 = 21 O.L J. 104. 

Order Abiolate. 

- 0. 34, R. 3 —T.P. Act, 8. 88-Order 

absolute. 

Per Sadasiua Iyer. J.—A deoree passed 
under 8 . 83 gives a vested right to tho deoree- 
holder to apply in exeoution for an order abso¬ 
lute. The ropeal of the said seotion by O. 34, 
C P.C., oould take away this right. (Sada- 
siva Iyer and Spencer, JJ.) GANAPATHIA 

Pillai v. Gopala Iyer. 86 1 0. 563. 

Right of Redemption. 

- 0. 34, R, 3— Right of redemption — 

Preliminary decree for foreclosure — Final 
decree not passed. 

The passing of a preliminary deoree for fore¬ 
closure does not extinguish the right of redemp¬ 
tion of the mortgagor. Consequently it is 
open to him to redeem at any time before the 
passing of the final deoree even though the six 
months’ time allowed by the preliminary 
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0. P. CODE (V of 1908), 0. 31, R. 3-Rlght of 

Redemption. 

decree has passed. 16 Cal. 246 ; 3 C L J. 533, 
Foil. (Chatierjee and Panton , JJ.) YUSAF A LI 
v. Kasim ali. 70 I.C. 132 = 28 OWN, 332. 

--0 34, Rr. 3 and 3— Right of redemp 

tion — Person hiving interest in mortgaged 
property —Not imvleaied in mortgage suit 
—Basis of redemption— Interest—Mesne profi's. 

Where a person who had an interest in the 
mortgaged property was not made a party in 
the suit brought by the mortgagee, his rights 
are not affeoted and he is still entitled to 
redeem. In allowing him to redeem, aoccunts 
must be taken on the footing of a mortgage 
which subsists and whioh it is sought to re¬ 
deem and not merely on payment of the deoree 
amount. 43 All. 469 (P. C ), followed. In 
calculating the amount payable, interest should 
be made payable at the mortgage rate up to 
the date fixed in the decree for redemption. 
Where the mortgagees had obtained posses¬ 
sion, the amount of mesne profits should Dot 
be taken as an equivalent of interest due, 
except with the oonsent of parties. (TFoodro^e 
and Otiose, JJ) Jnanendra Nath SINGH 
Roy v. Bhorashi oharan Mitra. 

49 Cal 826 = 1922 Cal. 23. 

- : 0. 3«, Rr. 3 (2) and 3 (2)-Right of 

redemption—Sale of mortgaged property — 
Redemption before order absolute — T.P. Ac!, 
8s. 86 , 67, 88 and 89. 

A mortgagor can stop the sale in execution 
of the mortgage deoree by paymeut before the 
sale ao.ually take? plaoe. He has right to redeem 
uatil the order absolute is made under 3. 87, 
T. P. Act. {Carnduff and Chapman, JJ.) 
SHASHTI DAS DUTT V. UJIR ALI KHaN. 

18 I C. 357 

-0 34, R. 4. 

ANOMALOUS MORTGAGE. 

Oonsent Decree. 

Extension of Time. 

Final Degree. 

Form of Decree. 

Fresh suit. 

Limitation. 

Nature of Proceedings. 

“Payment into Court.’’ 

See also C. P. CODE, O. 34. Rr. 2 and 7. 

Anomalous Mortgage. 

-0. 34, R. 4 2)— Anomalous mortgage— 

Foreclosure 2 nd sale. 

There is nothing in 0. 34, R 4 to override 
8 . 98 of the T. P. Aot and a decree for fore¬ 
closure and sale oould be passed. (Piggott and 
Stuart, A. J. Ca ) BAQUAR HUSSAIN v. 
Balak Ram. 18 I.C. 24. 

Consent Decree. 

-0, 34. Rr. 4 and 3 —Consenf decree — 

Waiver of—Effect, 

It is open to the mortgagor to waive a final 
deoree before execution oan bo levied. Where 
pending an appeal from the preliminary deoree 
in a mortgage suit the parties compromised the 
suit and deoree for a smaller amount payable 
•in two years was passed with a provision that 


O.P. CODE (Y of 1908), 0. 34, R. 4—Oonsent 
Decree. 

the property was to be sold in default of pay¬ 
ment. Held it was the intention of the parties 
that the mortgagee should realise the amount 
by gale of the property immediately on tha 
expiry of the two years. lOhose and Panton, 
JJ.) Raja Hemendralal Singh Deo v. 
Fakir Chand Dutt. 27C.WN. 821: 

50 Gal. 630 = 1923 Gal. 626. 

- 0 34, Rr. 4 and 3 —Consent decree — 

Instalments — Application for final decree. 

O 34. R. 5, C. P. Code, applies to a deoree 
prepared under 0 34, R. 4 when the decree 

direots the payment of the full amount due 
thereunder on a fixed date. O. 34, C. P. 0., is 
not exhaustive aud a compromise mortgage 
deoree directing payment in instalments is 
enforceable according to its own terms, unless 
they are opposed to publio policy. O. 34, R. 6 
does not preolude the Court from investigating 
into the question of part-payment out of Court, 
as pleaded by the judgment-debtor, in the 
shape of a set-eff towards the amount doe 
under the deoree ; O. 34, R. 5 (1) is enacted 

for the benefit of the judgment-debtor and it 
does not declare that payments out of Court 
will under no ciroumetanees be recognised. 
(Jwal 1 Prasad and Adami, JJ ) MANOAB 
3AHU v. BHATOO 8 INGH. 1 Pat L. T. 418 = 

37 I.C. 473 = 3 P L.J. 672. 

-0. 34, Rr. 4 and 3—Consent decree— 

Execution without final decree. 

A deoree passed on compromise dirsoted the 
judgment-debtor to pay the debt by oertain 
specified instalments providing also that in 
oase of default the property mortgaged to the 
decree holder would be sold. Default having 
been made, the deoree-holder applied for sale of 
the property, Held, that the decree haviDg been 
passed in aooordanoe with a compromise was 
not a preliminary decree withiu O 34, R. 4, 
C. P. C., but was a final one and oapablo of 
execution. ( Shadi Lai. J.) KORA LAL V. 
Punjab National Bank. Ltd. 

2UP.LR. Lah 91 = 53 I.C 818 = 

9 L L J. 67 = 118 P.L.R. 1920. 

-0. 34, Rr. 4 and 3 — Consent decree— 

Arbitration—Decree for money — Realieation bp 
sale—Final decree. 

Where a moitgage suit wa 3 referred to arbi¬ 
tration and a decree for money was passed on 
the basis of the Award and the same was to be 
realised by tbe 6 ale of the hypotheca, and it 
was objected in execution that the same aould 
not be executed till a final deoree was passed. 
Held, a final decree under O. 34, R. 6 cannot 
be asked for unless a preliminary deoree under 
O. 34, R 4 has been passed and tbe decree 
based on the award being of the same nature 
as a compromise decree was itself executable. 
(Das and Ross. JJ). NRIPENDRA NATH CHAT- 
TERJEE V. JHUMAK MANDAR. 

4 Pat L T. 691: 2 Pat. L R. 9=* 

3 Pat. 221 = 1921 P 263. 

• 1 —0. 34, Rr. 1 and 8— Consent decree — 

Decree payable in instalments—Final decree 
Necessity for—Objection in execution. 
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0. P. CODE Y of 1908), 0. 84, R. 4-Exten. 
aion of Time. 

A oonsent deoree direoting payment by 
instalments is a perfectly valid mortgage decree 
but it is not oovered by O. 34, R. 5, O.P. Code. 
Consequently it is not oecessary to make a final 
decree under O. 34, R 5, C.P. Code. 10 C.L.J. 
91 ; 2 Pat. L T. 38. Foil. It is open to the 
parties to a litigation to waive a particular 
procedure and to agree to a fioal deoreo being 
passed without a preliminary deoree in the first 
instanoe. An objection to the legality of a 
final deoree on the ground that the objeotor was 
not properly represented in oompromise on 
which the final deoree was based oannot be 
allowed to be taken in execution his remedy 
being to get the deoree set aside in proper pro¬ 
ceedings. (Mullick and Kulwant Sahay, JJ.) 
Ishan Chandra Kundu v. Nilratan 
ADBIKARI. 4 Pat. L.T. 311 = 

1 Pat. L R. 217 = 2 Pat. 838 = 
1923 Pat 184 = 1923 P. 375. 

Extension of Time. 

-0. 34, Rr. 4 and 8 —Extension of time 

—Payment under preliminary decree for sale — 
Compromise extending such lime — Validity. 

A compromise having the efieot of extending 
time lor payment fixed in a preliminary deoree 
lor sale oannot be aooepted by Court as under 
O. 34, Rr. 4 and 5, C.P.O., the Court itself 
oannot extend suoh time for payment (Evans, 
J.C. and Piggott, A.J 0.) Durga Bharthi v. 
ANDESH RAI. 11 1.0.828 = 14 0 0 147. 

Final Decree. 

-0. 34, Rr. 4 and 8— Final decree— 

Application for—‘Plea of payment out of Court. 

Proceedings to get a fioal deoree for sale in a 
mortgage suit are not proceedings by way of 
execution but are proceedings in the suit. 15 
A.L.J. 418, Foil. Before a Court oan pass a 
deoree absolute for Eale, it has to find out the 
amount due to the deoree-holder for whioh the 
deoree has to be passed and in the couree of the 
enquiry the Court oan reoognise a payment 
made out of Court by the judgment-debtor even 
though the payment has not been certified. 
(Ookul Prasad and Sluart, JJ.) Bital SINGH 
v. Baijnath Prasad. 20A L.J.602 = 

44 All. 668 = L R. 3 A. 477 = 1922 All. 383. 

-0. 34. Rr. 4 and 5—Final decree — 

Powers of Court to rectify mistake. 

A Court dealing with an application tor 
final deoroe oan Irame its final deoree so as 
to put right any patent error or omission 
whioh may be diEOoverable in the preliminary 
deoree as the Court is seized of the entire suit 
Where the plff. mortgagees were allowed to 
bring the mortgaged property to sale in the 
event of their paying ofi a prior mortgagee, 
the Court has jurisdiction to pass a final deoree 
entitling them to bring to eale not only the 
property originally oovered by their mortgage 
but also the additional property inoieded in 
the mortgage of the prior mortgagee. (Piggott 
and Walsh, JJ.) Udhister Singh v. 
Kaubilda. 88 All. 398 = 84 1.0. 79 = 

14 A.L.J. 802. 


0. P. CODE (Y of 1908), 0. 34. R 4-Form of 
Decree. 

-0. 34, Rr. 4 and 5 — Final deers— 

Application for an order absolute in 1913 — 
Dismissal— Whether application con be received 
—No second application for final decree lies — 
Limitation Act Ait 171 applies to on applica¬ 
tion for a final decree. 

Where aa application purporting to be for au 
order absolute in a mortgage suit is made in 
1913 and dismissed, the ouly remedy of the 
party aggrieved is to appeal against the order. 
42 M 52 Foil. The application which has 
been so dismissed oannot be revived as revival 
implies the pendenoy of the prior petition. 
After the dismissal of the first application, 
there oannot be a seoond application for a fioal 
deoree. An application (or a final decree in a 
mortgage suit more than 3 years alter the date 
for payment under the preliminary deoree is 
barred by limitation under Art. 181 of the 
Limitation Aot. 7 L W. 438 Foil. (Krishnan 
and Ramesam, JJ.) MUMMADI VENKaTIAH 
v. Boganatham Venkata Subbiah. 

42 M L J. 51 = (1922) M W.N. 11 = 
30 M L.T. 228 = 16 L.W 198 = 1922 Mad. 68. 

Form of decree. 

- 0. 34, R. 4 —Form of decree —Inher¬ 
ent power to vary decree. 

O. 34, R. 4 contemplates a sale of the mort¬ 
gaged properties. Where a sale of the mortgaged 
properties is impossible as where the mort¬ 
gaged properties have been sold for arrears 
of revenue or of rent or in exeoution of some 
deoree, the deoree must be suitably modified. 
A Court is competent in the exercise of its 
inherent powers to give appropriate direotions 
for disposal of the fnod whioh represents the 
property. (Mookerjee and Beachcroft, JJ.) 
Kishna Chandra Mandal v. Jogendra 
Nabain Roy. 20 C L J. 469 = 

27 I.C. 139 = 19 G.W.N. 837. 

- 0. 84, R. 4 — Form of decree—Irregu¬ 
lar decree—Sale not void. 

Where a deoree is not in aooordanoe with, 
O. 34, R 4, C.P.C., a sale in exeoution thereof 
by a Court haviug jurisdiction to sell is not void 
but merely irregular. (Sir John Edge.) Gan- 
PATI MUDALIaRv. KRISHNAMaCBARIAR. 

41 Mad 403 = 23 M L.T. 198 = 27 C L J. 867 = 

84 M L J. 463-4 Pat. L.W. 3(0 = 
(1918) M.W.N. 810 = 22 C.W N. 883 = 
16 A L J. 393 = 20 Bom. L R 880 = 
44 1C. 898 = 8 L W. 427 = 
48 I.A 84 (P.C.) = [Affirming 
24 1.0. 187 = 27 M L J. 2l3.] 

- 0. 84, R. 4 —Form of decree—Inherent 

power to vary decree. 

O. 34, R. 4 contemplates a sale of the mort¬ 
gaged properties. Where a sale of tho mort¬ 
gaged properties is impossible aa where the 
mortgaged properties have been sold for 
arrears of revenue or of rent or in execution 
of some deoree, the deoree must be suitably 
modified. A Court is oompetent in the exer- 
oise of its inherent powers to give appropriate 
direotions for disposal of the fund whioh 
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C. P. CODE (Y of 1908), 0. 3*. R. 4-Form of 
Decree. 

represents the property. (Mookerje* and Beach- 

croft , JJ.) Krishna Chandra Mandal v. 
Jogendra Narain Roy. 20CL.J. 469 = 

27 I.C. 139 = 19 C.W.N. 337. 

- 0. 34, R. 4 —Form of decree— Irregular 

decree —Validity of. 

A mortgage decree providing for peraonal 
execution in oase the deoree is nob satisfied by 
sale of the mortgaged properties is not in strict 
oonformity with the provisions of C P 0. and 
T. P. Aot. 26 Cal. 166 ; 33 Cal. 990 ; 31 Bom. 
244, 22 All. 404 ; 32 Mad. 531, Poll. Neverthe¬ 
less suoh a deoree is good as between the parties 
thereto. 10 C.L.J. 591, Foil, and so a decree- 
holder who has executed it oannot obtain a 
second personal deoree. ( Mookerjee and Holm- 

wood, JJ) Dinabandhu Nandi v Mashuda 

KHATCJN. 17 I.C 263 = 16 C.L.J. 318. 

- 0. 84, R. 4 —Form of decree. 

O. 34, R. 4 should not be overlooked in 
framing mortgage decrees. ( Raltigan and Scott- 
Smith, JJ.) KISHEN CHAND v BOHAN LAD. 

20 P.L.R. 1919 = 26 I.C 918 = 

248 P.W.R. 1918. 

- 0. 34, Rr. 4 and 8— Form of decree- 

interest— Damdupat. 

Where in a mortgage suit interest is calcula¬ 
ted at the oontraot rate up to the date o t the 
dies datus the deoree is subjeot to the rule of 
damdupat up to that date. ( Mittra . A.J.O.) 
Narayan v. Waman. 89 I.C. 121. 

- 0. 84, R. 4— Form of decree — Interest 

up to realization at court rate means an amount 
inclusive of interest at contractual rate. 

When under a deoree the oontraotual rate of 
interest ceases to be payable at a given date 
and the oourt rate is substituted for it there¬ 
from up to the date of realization the oourt 
rate will be chargeable on the whole amount 
due with interest at the contractual rate up to 
that given date. ( Ashworth , J.O. and Simpson, 
A.J.O.) Nawab MirzaPaghpor Mibza V. 

KHUSHAD CHAND. 

26 0.0. 89 = 1923 Oudh 241. 

Fresh suit. 

- 0. 34, Rr. 4 and 8— Fresh suit—Bar 

—Failure to extinguish the right to redeem — 
Fresh suit for redemption. 

Where in a redemption suit, the deoree was 
not properly passed in accordance with the 
terms of 3. 92, i.e., it fails to provide for the 
extinguishment of the right to redeem a fresh 
suit for redemption is not barred. (Piqgott, J.) 
Ganpat Singh v. Tohfa. 18 I.C. 18 = 

10 A L.J. 36. 

Limitation. 

-O. 84, Rp. 4 and 8 — Limitation- 

Application for final decree. 

A mortgage suit remains pending until a 
'final deoree is passed. An application for a 
final deofee being governed by the C.P. Code is 


G. P. CODE (Y of 1008), 0. 34. R. 4-Nature 
of Proceedings. 

subjeot to the limitation prescribed by Art. 181 
of the Lim. Aot. ( Drake Brockman, J.C.) 
Vinayak Rao Krishna Rao v. Baijnath 
Sahligram 48 I.C. 934 = 18 N.L.R. 36. 

— — 0. 34, Rp. 4 and 8 -Limitation — 
Deposit of money due under preliminary dicree. 

There is no period of limitation applicable to 
an application by the mortgagor to deposit the 
money directed to be paid into oourt by the 
preliminary deoree. The right of the mortgagor 
to pay the amount due is a continuing right 
wbioh oan be exeroieed at any time until an 
order absolute is passed. 10 0.0. 30 ; 17 O.C. 
347 Ref. 39 A. 641 ; 14 O.C. 10 Dist. [Dalai, 
A.J.C.) BANKS BlHARI LaL V. GHANI 

AHMAD. 9 O.L J. 14 = 1922 Oadh 83. 

Nature of Proceedings. 

7 —-O. 84, Rp. 4 and 8 — Nature of proceed¬ 

ings—Preliminary and final decree—Pending 
suit. 

A mortgage suit remains a pending suit even 
after the preliminary deoree is passed till the 
pissing of the final deoree. If the legal repre¬ 
sentatives of ihd deceased plCf are not brought 
on record before the fiaal deoree, the suit will 
abate. (Richards, 0. J. ani Barterji, J.) 
Nizamuddin Shah v. Bohba Bhim 8en. 

40 All. 203 = 43 1.0. 870 = 16 A L J. 85. 

-- 0. 34, Rp. 4 and 3—Nature of pro¬ 
ceedings— Preliminary and final decree in 
mortgage su»f. 

A final deoree in a mortgage suit is a deoree 
in the suit itself and an application for a fiaal 
deoree oannot be deemed to be an applioation 
in execution, A second applioation, therefore, 
oannot ae regarded as revival of an applioation 
whioh has been disposed of. (Richards, C. J. 
and Banerjee, J.) ahmad Khan v. Gadra. 

43 1.0. 818 = 16 A.L.J. 148- 

-0. 34, R. 4 —Nature of proceedings — 

Mortgage suit—Right to interest—Pendency of 
suit —Er parte decree—Setting aside. 

Ordinarily the mortgagee in a mortgage suit 
should set interest at the oontraot rate daring 
the pendency of the suit. Where an ex parte 
deoree is set aside, the suit would be considered 
to be pending during the period when the pro* 
oeedings to set aside the ex varte deoree were 
pending. (Chatterjee and Panton, JJ.) Biba 
Prasad Das Chaudhury v. Kazimuddin 
Sarkab. 68 1.0. 709. 

-- 0. 84, Rf. 4 and 8 —Nature of proceed¬ 
ings—Passing of final decree without notice 
to defendants-mortgagors —Ex parte decree — 
Setting aside. 

The preliminary decree in a mortgage suit 
must direct the payment of certain sam 
money into oourt by a date to be fixed. The 
preliminary deoree grants time to the defend¬ 
ant for the performance of an aot necessary to 
the further progress of the suit. If the defen' 
dant fails to do the needful during the time 
thus granted, the oourt will pass final decree* 
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0. P. CODE (Y of 1008',0. 31, R. 1-Nature of 
Proceeding!, 


0. P. CODE (Y of 1908), 0 31. R. 5-Conaem 
Decree. 


When the plaintiff appl'ei for the fiual decree 
the defendant will not bj allowed to do what he 
has failed to do daring the time granted by the 
preliminary decree unless he shows good oause. 
The section does not expressly provide for the 
issue of notioe to the defendants’ mortgagors, 
yet an ex parte oeoree in suoh a case is liable 
to be set aside. ( Hallifax , A. J. C.) ANNAJI 
v. FAKIBA. 1922 Nag. 178. 

-- 0 84, Rr. 1 and 8— Nature of pro¬ 
ceedings—Preliminary decree —Proceeding sub- 
sequent, nature of. 

Proceedings following the preliminary deoree 
in a mortgage suit are proceedings in the suit 
and not in execution and must be between the 
parties to the preliminary deoree or their 
representatives in interest. (Mif'ra, A. J. C.) 
RAGHUNATHp. 8 HEO LAL. 39 1.0. 849 = 

13 N.LR 69. 

r ”~ 0. 34, Rr. 1 and 8— Nature of pro¬ 

ceedings—Mortgage suit pending. 

A mortgage suit is deemed to be pending at 
any lime until a final deoree is passed. ( Drake 
Brockman, J. 0.) Digambara v. Ganpat. 

83 I.G. 498 = 12 N.L.R. 80. 

~ 0.34, Rr. 1 and 8— Nature of proceed¬ 

ings—Proceedings for final decree—Nature of— 
Death of defendant, 

A final deoree against a mortgagor dead at 
the time is void and inoapable of execution. 
The stage of suit continues np to the final 
deoree. ( Miller , C.J., Coutti and Manuk, JJ.) 
-Jungli Lad v. Ladhu Ram Marwari 

4 Pat. L.J. 210 = 80 1 0. 829 = 
(1919) Pat. 108 (F.B.I, 

Payment Into Court. 

“ ”77 0* 34, R. 4— Payment into Court- 
Conditional decree—Money on prior mortgage 
to be paid before sale. 

When the deoree in a mortgage suit provides 
for the payment of a prior mortgage before 
sale of the mortgaged property, but does not 
specify the date of payment, the payment 
should be made within six months of the date 
of the deoree. [Banerji and Ookul Prasad, JJ.) 
•Gayan Singh v. ata Hussain. 

43 All. 820 = 60 1.0. 817 = 19 A.L.J, 83 

~ 0. 34, Rr. 4 and 8 — Payment into 

Court-Partial payment—Preliminary and 
final decree — Deposit. 

The doctrine that a mortgagee is not bound 
to aocept any sum in part of satisfaction of his 
desree and is entitled to an order absolute 
unless the entire amount specified payable to 
him, is not applicable where there is contro¬ 
versy as to what is due and the payment is 
made in aooordanoe with the determination of 
the Court at the time as to the amount payable 
by the mortgagor to the mortgagee. 14 O.W. 
N. 617, Ref. If a mortgagor pays into Court 
the amount determined to be due, it is a good 
lender though it may be finally adjudged that 


a larger suoi is due from the mortgagor to the 
mortgagee. ( Mookerjee and Carnduff, JJ.) 
Hari Kishen Bhagkt V. Kamleshur 
Prasad sincjh. 16 I.c. 374. 

| 0* 34, Rr. 4 and B—" Payment into 
Court ”— Mortgage—Compromise decree—Pay¬ 
ment out of the Court—Final dicree. 

It is open to the parties to a mortgage euit 
to arrange among themselves as to the terms 
and form of the mortgage deoree and they will 
be bound by suoh terms unless they are opposed 
to publio polioy. Where after ths passing of 
suoh a compromise deoree the mortgagee deoree- 
holder applies for a fiaal deoree on the allegation 
that the judgment-debtor had defaulted in the 
payment of two instalments under tbe deoree, 
it is open to the judgment-debtor to show that 
the payment had been made out of the Court 
and a deoree for the balanoe alone should be 
passed. Even if O. 34, R. 6 of the 0. P. Code 
applied to the case, tbe Court oould take into 
aooount payments by the judgment.debtor out 
of Court for the purpose of determining the 
amount to be entered in the final deoree, 
(Jwala Prasad and Adami, JJ.) Mangab 
Sahu v. Bhatoo Singh. l P L.T. 416 = 

87 I.C. 473 = 8 Pat. L J. 672. 

-0 34, R. 3— 

Consent Decree. 

Execution Proceedings. 

Final Decree. 

Form op Degree. 

Limitation. 

Order absolute. 

Power op court. 

Right against Stbangar. 

Right op Redemption. 

See also 0. 34, Rr. 3 AND 8 . 

Consent Decree. 

. . 7®’ Consent decree—Payment 

out of Court. 

O. 34, R. 5, 0. P. Code, does not apply to 
mortgage decrees based on a compromise arrived 
at between the parties and there is nothing in 
law which prohibits the payment of a compro¬ 
mise deoree out of Court. 57 I. C. 473 Poll 

( Gokul Prasad and Stuart, JJ.) 8 ital Singh 
t?. Baijnath Prasad. 20 A L.J. 802 = 

44 All. 668 -L.R. 8 A. 477 = 1922 All. 883 


. • ■ w v-i—vurwcH uecree 

trary to law—Objection to dnal decree. 

A mortgage of an impartible estate oontrarv 

■ . S . X a L t j • % . _ oannot be 

validated by the device of a oonsent deoree in a 

suit against the mortgagor. He can resist an 

application for a final deoree on the ground the 

mortgage was not binding. 92 C.W.N. 350 ; 

* 7 i^t * * 49< Ex P ,> iAbdur Rahim and Old¬ 
field, 3 J.) Ramaohandra Suru v Venkata- 
LAKSHMINABAYANA. (1919) M.W.N 882 = 

80 10. 877 = 37 H L J. 88, 
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P. COOS (Y of 19H», 0. 31, R. 6-Execi 
tion Proceedings. 

Execution Proceedings. 

- 0 34. R. 8 —Execution proceedings — 

Decree on prior mortgagee luithout impleading 
subsequent mortgagee—Latter cannot resist 
execution. 

Tbe failure of a prior mortgagee to implead 
a subsequent mortgagee does not destroy his 
right ao mortgagee. The puisne mortgagee is 
merely entitled to a deoree for sale subject to 
his paying the amount due to the prior 
mortgagee and he oannot restrain the prior 
mortgagee from executing hia deoree for sale. 

( Tudball, Ryves and Gokul Prasad, JJ.) 
Hukum Singh v. Lallunjee. 43 All. 204 = 

2 U P L.R. (A.) 303 = 61 1.0. 942 = 

18 A.L J. 1103 (F.B.). 

- 0. 34, Rr. S and 6 — Execution pro¬ 
ceedings—Tennina tion of. 

In the case of a mortgage deoree for sale, tbe 
exeoution prooeediDga do not terminate with 
the eale. If the sale prooeeds are insufficient 
the holder must take farther steps to recover 
the balaDoe. (Scoff, O.J. and Rao, J.) BaDASIV 
MAHADU v. Nabain VlTHAD. 38 Bora. 452 = 

11 1.0. 987 =13 Bom. L R. 661. 

-0. 34, R. 8— Execution proceedings— 

Delivery of title deeds—Damages not provided 
for in decree in cate of default—Execution. 

Where the preliminary aod the final deoree 
in a mortgage suit directed defendants to 
deliver up to plaiDtifis all documents in their 
possession or power relating to the plaint 
property, but did not provide an alternative 
relief, viz , payment of damages, in the event 
of non-delivery, held, that the Court could not 
grant such alternative relief by way of exeou¬ 
tion. Quaere. —Whether the deoree in the 
absenoe of epeoifioation of documents to be 
delivered was not too indrfioite for exeoution. 
(Ayling, O.O.J. and Odgers, J.) MABATH 
81VABAMAN NAIB V. 6ESHU PATTAB. 

42 M L.J. 358 = 16 L.W. 989 = 

1922 Mad. 299 

Final Decree. 

- 0. 34, R. 8 —Final decree—Appeal — 

Court-fee. 

The Court-fee for an appeal againt an order 
rejecting an application for a final deoree under 
O. 34, R. 6 is an ad valorem fee on the amount 
olaimed. (Tudball and Sulaiman, JJ.) MUS- 
sammat Mathura Kuab v. Lad Singh. 

67 1.0. 67 = 2 U.P.L.R. (All.) 169. 

- 0. 84, R. 8 —Final decree — Prelimi¬ 
nary decree — Appeal. 

Where a preliminary deoreeis appealed from, 
it is the deoree of the appellate Court that must 
be deemed to be the preliminary deoree which 
must be made final under O. 34, R. 5, O.P.0. 38 
All. 91. Disappr. (Piggot(,Banerjee and Tudball , 
JJ.) QaNGADHAR SINGH V. MUSHBR JlWAN 
Lad. 39 All. 641 = 42 I.C 93 = 

18 A.L.J. 784, 


0. P. OODE (V of 19081, 0. 31, R. 3—Final 
Decree. 

- 0.84, R. 5 —Final decree — Appeal — 

Court fee — Ad valorem. 

On an appeal from a final deoree under 
O. 34, R, 5, O.P.C., an ad valorem Court-fee is- 
required to ba paid and stamping it on an 
appeal from an order is not suffioient. (Knox, 
Tudball and Rafique, JJ.) BAJRANGI Lad w. 
MAHABIB Kunwab- 88 All. 476 = 

21 1.0. 498 = 11 A.L.J. 801. 

-0. 34, R. 8 —Final decree — Decree 

under Dekhan Agr. Relief Act, S. lfl-B —If to 
be made final. 

A mortgage deoree passed under 8. 15-B of 
the Dekhan Agri. Relief Aot need not be made 
final. (Shah, A 0 J. and Crump, J.) Sukdya 
JAIRAM PATID V. SUKDAD MOTICHAND VANI. 

28 Bora. L.R, 1214 = 48 Bora 172 = 

1924 Bora. 169. 

-0. 34. R. 8 —Final decree—Right to 

apply for. 

Uoder O. 34, R. 5. C.P.C, the plff. must first 
obtain a final deoree for eale before exeoution, 
and the right to apply therefor in reapeot of a 
preliminary deoree passed before 1908 aoorued 
od the ooming into force of the C.P.C. of 1908. 
(Batchelor . A.O.J. and Kemp, J.) NARSINGRAO 
v. Bandu Krishna. 42 Bora. 309 = 

46 1.0. 107 = 20 Bom. L R. 481. 

-0. 34, R. 8 —Final decree— T. P. Act, 

S. 89 —Order absolute — Effect. 

When onoe an order absolute for sale is made 
in a mortgage suit, the mortgage-deed as also 
the right to redeem are both extinguished so 
that the security oannot be the basis of a seoond 
suit. (Sadasina Aiyar and Burn, JJ.) LAK8H- 
MANAN CHFTTY V. MUTHaYA CHETTY. 

40 M.L J. 126 = 62 1.0. 833 = 29 M L.T. 189. 

-0 34, R. 9 —Final decree—Necessary 

before execution. 

An assignee is not entitled to execute a 
preliminary deoree without obtaining final 
deoree. (8adasiva Iyer and Moore, JJ*) 
KANNIAH NAIDU V. CHENGAMMA NAIDU. 

82 1.0 981. 

-0 34, R. B — Final decree—Passing of 

—Notice to judgment-debtor if necessary. 

Notioe to the judgment-debtor is not pres¬ 
cribed by law belore making a deoree final on 
the applioation of the deoree-holder but in 
praotioe.it'is given on the principle that it is jnst 
and proper to hear the opposite party. But tbe 
principle of audi altoram partem does not 
require a notioe of the second applioatiou 
where notioe of the first applioation was duly 
served and the mortgagor failed to appear to- 
ahow cause on the day fixed for the hearing. It 
may reasonably be inferred in euoh a oaBe that 
he had nothing to say and there was nothing fo* 
the Court to hear from him. A second notioe 
under euoh oiroumstanoea was not required, 
and the faot that the second notioe waa not 
duly served is not a ground for setting aside 
the ex parte final deoree. ( Kotval , A.J.0-1 
BABOOJI V. RAMGOPAD. 19 N.L R. I** - 

1923 Nag. 820. 
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0. P. CODE (Y of 1908), 0. 8ft, R. B-Flnal 
Deoree. 

—— —-0. 8ft, R. 8 —Final decree—Mortgage 
suit—Effect of final decree—Charge not extin¬ 
guished. 

16 is settled law in equity that though a 
personal oovenant is extinguished by a judg¬ 
ment a oharge subsists notwithstanding the 
judgment whioh does not determine the 
seourity or put an end to the oharge. 31 C 863, 
Rel. Mortgagor’s right to redeem remains in 
foroe till the aotual sale and distribution of 
proceeds. ( Das and Bucknill , JJ.) MOULVI 
Mahomed Musa v. Edal Singh. 

3 P.L.T. 282 = 1922 P. 92. 

-- 0. 84, R. 8 —.Final decree— Application 

for, necessary. 

An application for exeoution should not be 
treated as an application to make the deoree 
final, (Kennedy, J.C. and Madgaonkar, A.J.G.) 

Baker chand Nabsidas u. Yacoob. 

1923 S. 1ft. 

Form of Deoree. 

-0. 3ft, R. 8 —Form of decree—8uit for 

sale on a mortgage. 

In a suit for sale on a mortgage only one 
deoree for sale oan be passed. 29 All. 623. Ref. 
(Stanley O.J- and Banerji, J.) Ram Ratan 
v. PRAG DUTT PANDE. 9 I.c. 888 = 

8 A.L J. 36ft. 

— 0. 34, R. 8— Form of decree—Order 
absolute—Preliminary decree—Executed with¬ 
out objection by judgment-debtor—Subsequent 
objection whether open —Res judioata. 

Where a preliminary mortgage deoree inoapa- 
able of exeoution, is exeouted with the know¬ 
ledge but without objection by the judgment- 
debtor, the objeotion cannot afterwards be 
raised, the Court’s order executing the decree 
operating as res judicata. (Sankaran Nair 
and Ayling, JJ.) Epoor Ramaswamy Red¬ 
dy v. Kandadai Rangamannab Iyengar. 

26 M.U. 288 = 18 M.L.T. 248 = 

28 1.0. 390 = (1914) M.W.N. 622. 

Limitation. 

-0. 34, R. 8— Limitation— Final decree 

—Application for. 

In a suit on mortgage the deft, was required 
ou a compromise to pay the money by certain 
instalments and in default of payment of any 
one instalment, the property was to be sold for 
the full amount of the olaim. On default the 
deoree-holder applied uuder O. 34, R. 6 for a 
final deoree. Held, that Art. 181, Boh. I ol the 
Limitation Aot applied to the oase and the 
time began to run from the date when the 
default was made. An applioabion for a final 
deoree is not one for exeoution. (Richards, 
O.J. and Bannerji, J.) Ramji Lal v. Karan 
Singh. 89 All. 832 = 40 1.0. 424 = 

18 A.L.J. 448. 

; }> i -t 'ft: 

——-‘*0. 84, (ft. 8 (2)— Limitation— Suspen¬ 
sion. o/L right tp apply, 

Vol, 11—49 


0. P. CODE (Y of 1908), 0. 84. R. 8-LlmlU- 
llon. 

Plfi,, the third mortgagee, obtained on 
31-I-’ll a preliminary deoree under 0. 84. 
R. 4 whioh fixed 31-7-’ 11 as the last date of 
payment by mortgagor. No payment was 
however made. On 10-3-’14 the seooDd mort¬ 
gagee got a deoree on bis mortgagee and the 
Court opinioned that the third mortgagee 
oannot sell the property without paying the 
seooDd mortgage Payment was made on 
22-S-’16 and on 2-10-’J5 applied under R. 5 (2) 
for a decree for sale and the second mortgagee 
objeot-ed that the application was barred. 
Held, that the application was not barred, 
as the third mortgagee’s right was suspended 
from 10-3-’14 to 22-6-’15, i.e., the date of 
deoree in favour of the seoond mortgagee and 
the date of ‘payment, (Mookerjee, A.C.J. and 
Fletcher , J.) Hemandra Mohan v. Noresh 
Chandra. 28 O.W.N. 378 = 62 I.c. 418 = 

83 O.L.J, 260. 

... -0. 84, R, 8 — Limitation — Order abso¬ 

lute. 

An application for order absolute for sale in 
a mortgage suit must be made within the time 
presoribed by Art. 182. (Fletcher and Richard¬ 
son, JJ.) Krishnabab v, Ranamoyi Debi, 
29 I.C. 120 = 19 O.W.N. 470 and 649. 

“ 0* 34, R, 8— Limitation — Application, 

Applications under 0. 34, R. 6 are governed 
by Art. 181 of the Limitation Aot. (Sharfuddin 
and Coze, JJ.) Beni Singh «. Babhamdeo 
SINGH. 22 C L.J. 66 = 28 I C. 211 = 

19 O W N. 478. 

-0. 34, R. 8— Limitation—Mortgage- 

decree passed before the New Code—Nature _ 

Limitation Act, Art. 182. 

O. 34, Rr. 4 and 5 do not expressly say that 
mortgage decrees paEsed before the New Code 
oame into operation must be regarded as preli¬ 
minary decrees and that a final deoree must 
be passed before there oan be any further exeou¬ 
tion, 17 M.L.T, 424, Poll, A deoree-holder 
in suoh a oase oan get an order absolute foreale 
within a period of 12 years from the date of 
the deoree. (Abdur Rahim and Spencer, JJ,) 
badaji Rao sahib t>. Harirama Chetty. 

32 I o. 39 ! 

--0. 3ft. R. 8 ( 2 )— Limitation—Appli. 

cation for order absolute barred under by 
Art■ 178 of Limitation Act. 

When an application for order absolute under 
8 . 89, P.T. Aot, is barred uuder Art. 170 of 
the Limitation Aot, before 1909, 0. 34, R. 5 ( 2 ) 
of the 0. P. Code does not entitle the deoree- 
holder to apply for a second or final deoree. 
(Sadanta Iyer and Spencer, JJ.) Vemaraju 

Ramamma v. Mygopada Narayanaswami 

22 1 0. 40 = (1914) M W.N. 281* 

~ ?*’ R'^—'Limitalion—Preliminary 

decree hr sale under T. P, Act—Expiry ol the 
<im« fixed for payment after the New Code. 
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C. P.CODB (Yof 1908), 0. 81, R. 5—Limita¬ 
tion. 

came info force—Application tor orderZabsolute 
— Limitation . i ) **__ 

Where in a mortgagee’s suit for Hale, a pre¬ 
liminary decree was passed under T.P. Act but 
the new C. P. C. having come into force before 
the expiry of the time fired for the payment of 
the mortgage money, the mortgagee applied 
for a final deoree under O. 34, R. 5 of the 
Code. Held, that the remedy of the mortgagee 
was to apply for an order absolute and that the 
period of limitation for the mortgagee’s appli¬ 
cation was fixed by Art. 182. ( Lindsay , J.C., 

and Kanhaiya Lai , A.J.C.) Mahomed Sher- 
KHAN V. 8WAMY DAYAL. 48 1.0,32 = 

5 O.L-J. 872. 
• 

- 0. 84. R. 5 —Limitation — Application 

for final decree. 

The period of limitation for an application 
for a final deoree for sale under O, 34, R. 5 of 
the C.P.C. should be computed from the date 
of the deoree of the Court of the final appeal. 
(Kanhaiya Lai and Daniels. A.J.Cs.) Lallu 
Ram v. Jot Singh. 47 I 0. 206 = 

21 O.C. 176. 

■ — O. 84, R. 8 (2) —Limitation—Applica¬ 
tion for decree absolute. 

An application for a decree absolute under 
O. 34, R. 6 (2) is an application under the 
Code and is governed by Art. 181. Under the 
Rule the right to make an application begins as 
soon as the period limited in the deoree expires 
and once time begins to run, it must oontinue 
running so that if an appeal is preferred against 
the deoree limitation for making an application 
for a deoree absolute is not thereby extended. 
38 All. 21, Foil. < Lindsay . J.C.) JAGDISH 
Singh v Ram adhia Singh. 41 I.G. 888 = 

20 O.C. 208. 

-O. 34, R. 8— Limitation. 

Where an appeal is preferred from a prelimi¬ 
nary deoree, the right to apply for final deoree 
aoorues from the date of appellate deoree. 
(Das and Adami, JJ.) Saiyad Jowad 
Hussain v. Genda Singh. l P. 444 = 

8 P L.T. 329 = (1922) Pat. 164 = 1922 P. 208. 

Order Abaolute. 

-0, 84, R. 8 — Order absolute—Effect of. 

As soon as an order absolute for sale is made 
the right of sale under a deoree of Court sub¬ 
stituted for the rights under the mortgage 
whioh are thereby extinguished. (Viscount 
Haldane.) Hht Ram v. Shadi Ram. 

40 All. 407 = 48 I A. 130 = 8 P L W, 88 = 
16 A.L J. 607= f 1918) M.WN. 818 = 
20 Bom. L R 798 = 22 O W N. 1083 = 
88 M L J 1 = 14 M L T. 92 = 
28 C.L J. 188 = 9 L W. 880 = 
48 1.0. 798 = 12 Bar. L.T. 78 (P.0.). 

[Affirming 10 10. 89=11 A.L J. 884.1 
[&lao 18 1.0. 989= «8 All. 864 (P.O.)} 


O.P. OODE(Y of 1908), 0. 8ft, R. 8—Power 
of Court. 

-O. 34, R. 8 —Order absolute— Co-heir a 

— Order absolute against otto heir does not bind 
others. 

An order absolute made against a widow as 
mortgagor and one of her heirs brought on re- 
oord after her death does not bind the other 
heirs, whose interests oould not be sold under 
the deoree, 25 Bom. 337 ; 10 M.L.J. 368, Diet. 
{Richards, C.J. and Rafique, J.) KUNDAN 
SINGH V. 8URJA KUAB. 89 All. 67 = 

87 1.C. 100 = 14 A.L.J, 989. 

-O. 84, R. 8— Order absolute—Nature 

of—Order in execution and not a decree. 

Obiter,— An application for an order absolute 
under 8. 89 of the T. P. Act is really an applica¬ 
tion to execute the deores passed under 8. 83, 
T. P. Aot and the order will itself be an order 
in execution and not a deoree. The deoree under 
R. 4 is a preliminary aeoreo ( Shah and Hay¬ 
ward, JJ.) Murdidhar v, Vishnu Das. 

40 Bom. 321 = 83 l.C. 749 = 
18 Bom. L R. 38. 

-O. 84, R, 5—Order absolute—Applica¬ 
tion for. 

Where under a mortgage decree, and applica¬ 
tion for exeontion by way of sale is made, the 
prayer for sale implies also a prayer for making 
the deoree absolute. 81 1.0, 9 ; 29 1.0. 287 ; 32 
l.C. 39, Foil. (Oldfield and Sadasiva Aiyar, JJ.) 
Natesa UDAYAN V. annasami Udayan. 

84 l.C, 786 = 3 L.W. 468. 

-0. 84, R, 3 —Order absolute—Prelimi¬ 
nary decree under S. 83, T.P. Act—Order abso¬ 
lute after the passing of the C.P. Code—Proceed¬ 
ings in execution—General Clauses Act, S. 6. 

Before the O.P. Code of 1908 oame into force 
a preliminary deoree in a mortgage suit had 
been passed under S. 88 of the T. P. Aot and on 
default by tbe judgment-debtor in payment 
ol the deoretal amount an application for an 
order absolute under S. 69 of the T.P. Aot was 
made. Held, that the proceedings for order 
absolute were pending proceedings and were 
not therefore under 6 6 of tbe General Clauses 
Aot afieoted by the repeal of S. 89 of the T.P. 
Aot. Therefore tbe deoree to be executed was 
the preliminary deoree made absolute by tbe 
order absolute and no final deoree was neces¬ 
sary. ( Jwala Prasad and Coutts, JJ.) KESHA 
WESARINDRA BAHI v. DEBENDRA BALA 

Dassi. 4 Pat. L J. 213 = 48 I 0. 248 = 

(1919) Pat. 121. 

Power of Court. 

-O. 34, R. 8— Power of Court—8ale cf 

property. 

Neither R. 4 nor R. 5 of O. 34, O.P.O. says 
anything about the speoifioation of the mort¬ 
gaged property ; all that R. 5 says is that the 
mortgaged property whioh the plff. is entitled 
to bring to sale, shall be ordered to be sold. 
(Piggott and Walsh, JJ.) Udhisteb SINGH 
v. Kausilla. 38 All. 898 - 84 1.0.19= 

1ft A.L.J. 909, 
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C. P. OODB (V of 1§08), 0. 3#a R. S^PoWer 
of Court. 

. 0. 34, R. 8— Power of Court—Order 

for sale—Direction lo sell property in order. 

It a eon promises that on his father's interest 
• in the family properties being put up tor the 
- sale, an amount sufficient to satisfy the claims 
of the mortgagees is not reoovered from the 
bids his interest as well as that of his father 
shall be put up for Bale, the Court may direot 
that the interest of the mortgagor alone shall 
be put np for sale in the first instanoe. 
(Scoff, C.J. and Batchelor , J.) Dattatraya 
Vishnu v. Vishnu Narayan. 

86 Bora. 88 = 12 1 0. 949- 
13 Bora. L.R. 1161. 

— 0. 36, R. 8— Power of Court—Mode of 

■ execution—Receiver. 

The rights of the mortgagee under a final 

■ decree for sale oannot be interfered with by 
the Court in any way either by intercepting the 
rents and profits or by restraining the sale of 
the property by the appointment of a Receiver. 
(Fletcher and Chatterjee, JJ.) 8ITa Nath 
8hah v. Madan Mohan Das. 431.0. 22. 

-0. 34* K. 8 —Power of Court— Sale oj 

. proper tits in particular order. 

The Court oan prescribe by its decree, at the 
instance of the mortgagee, the order in wbioh 
the mortgaged properties should be sold. (Ayling 
and Srinivasa Iyengar, JJ.) ARUNACHALAM 
Chetty v. Murugappa Chetty. 

20 M L.T. 233 = 86 I.C. 516 = 4 L.W 327. 

-— 0. 84, R. 8— Power of Court—Court 

• cannot extend time after final decree. 

A Court has no power to extend the time 
after a final deoree is passed in a suit for sale. 

' (Dalai, a.J.C.j Ganoa Ratan v. Chandika 
. Prasad. 9 0. & A.L.R. 319-1924 Oudh 179. 

- 0. 3ft, R. 8— Power of Court—Order in 

■ which properties to be sold—Right of mortgagee. 

The Court executing a mortgage deoree ought 
not to fetter the discretion of the deoree-holder 
to put up to sale whatever of the mortgaged 
properties he wishes to sell if he has not him¬ 
self prejudiced the rights of parsons having 
equities against the mortgagor. 8 W.R. 376 ; 
34 Cal. 13 ; 23 C W.N. 808 and 17 AH. 434, 
Poll.; 16 O.W.N. 80; 29 Mad. 436 and 36 Bom. 
396, Ref. Per Jwala Prasad, J.—If the mort¬ 
gage deed Bpeaially provides that on default of 
payment of the mortgage moaey the properties 
are not to be sold in a particular order it is not 
open to the deoree-holder to ohange the order 
in enforcing payment of his money. (Mullick 
and Jwala Prasad, JJ.) Jatadhari Bingh 
o. Baldeo Lad. 81 1.0 444 — 

4 Pat. L J. 207. 

. Right against Stranger. 

- 0. 84, R. 5 —Right against stranger — 

Mortgagee's rights. 

A mortgagee deoree-holder need not sell 
properties belonging to a stranger vendee before 




v. it. uvuts (y or 1908), 0. 34, ... . 

he prooeed? against the properties of judgment- 
debtor. (Abdur Rahim and Aylina, JJ ) East 
KBISHNAMACHARIAR 0. BAGIAMMAL 

22 ML J. 128 = 10 M L T. 828 = 
= 12 I.C. 439 (1911) 2 M.W.N. 388. 

Right of Redemption. 


o i , S—Right of redemption— 

8ale not held—Right not extinguished. 

The mortgagor's right to redeem is not lost 
until a sale has actually taken place in pursu¬ 
ance of the final decree. (Mears, C.J. and 

3 > 8HAH Mahadi Hasan ». Ismail 

±1ASAN * 18 A L J 

2 D.P.L.R, (All.) 218=80 I.C.’ 172 = 

42 A. 817. 


Extinction o/\ " 

In a mortgage suit so long as the properties 
are not brought to sale the defendant^ right 
to redeem is not extinguished. (Stanley, G J. 

2*?oS anar; *’ J,) SHIAM Sunder lal v. 
Har Narayan. 9 1.0.188. 


Decree a k »lute for °* ” d ‘”>P“<>n- 

«« Unt lf. r ?* R ’ 5 ’ 0,P- 0ode > a mortgagor has 
no right to redeem the mortgage afteria deoree 

8a 6 * (Atitlra ' A.J.O.) DHABAM 
Singh u. Ganesh Ram. 43 I.C. 399 


• 8 ~ Rl 9 ht °f redemption—Sale 

m execution ot decree on prior mortgage—Right 
of a subsequent mortgagee to redeem. 

The right of a subsequent mortgagee who is 
aparty t°a suit on a prior mortgage, to 
redeem the prior mortgage continues only up to 
the date of the confirmation of the sale in 

fjf,*?;-'?. 0 deor09 obtained in that suit, 

(Mullick, J.) Muhammad Rafi v. Muham 

MAD ASKARI. 1 P . L .J. 201 = 8? I.C 483 = 

3 P L.W. 890. 

-0. 34, R. 8— 

Appeal. 

application fob. 

Combined Decree. 

CONSTRUCTION OF DECREE. 

COST8. 

Final Decree. 

Forum. 

Limitation. 

Notice. 

Object of. 
personal Liability. 

Rioht to Personal Decree. 

Appeal, 

-0. 34, R. Appeal—Refusal of appli - 

n^l°R a « - relu J ing t0 make a ^oree under 
0. 84, R. 6 ib a deoree within 8. 2, C.P.G.. and 

an appeal from it must bear ad valorem Court- 

lees oaloulated on the subjeot-matter of the 
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0 P. CODE (Y of 1808), 0. 8ft, R. 0-Appeal, 
appeal. ( Richards , C.J. and Banerji , J.) 

Muhammad Nifat Husain v. allimun- 
NISSA. 40 All. 953 = 47 I.C. 561 = 

16 A.L.J. 488. 

-0. 34, R. 6—Appeal— Decree — Court- 

tee. 

A deoree under O. 34, R. 6, C. P. Code, is a 
decree within S. 2 (2). Ad valorem oourt-fee 
must be paid in a memorandum of appeal 
against it. ( Tudball , J.) TAJAMMAL HUSAIN 

Khan v, Muhammad Husain Khan. 

85 1 0. 188 = 14 A.L.J. 328. 

-O. 84, R. 6— Appeal—Decree — Court- 

A V 

lee. 

An order under O. 34, R. 6 being a deoree, 
an appeal from suoh an order is an appeal from 
a deoree. On the memorandum of suoh an 
appeal ad valorem oourt-fee must be paid. 

(Mookerjee and Beachcro/t , JJ.) LAKHI 

Narain jagdeo v . Kritbibas Das. 

19 1.0. 971 = 18 O.L.J. 133. 

-0. 34, R. 6— Appeal—-Court-lee. 

An Ad valorem fee is payable in appeals 
against decrees passed under O. 34, R. 6 of 
the C. P. C. ( Stuart , A. J. 0.) WASI ALI v . 
Jang Bahadur Singh. 30 1.0.497 = 

18 0.0. 121. 

Application for. 

-0. 84, R. 6 —Application for — Appli¬ 
cations for execution. 

An application for attachment of property in 
no way resembles an application under S. 90, 
T. P. Act, (Coxe and Ray, JJ.) JNANENDRA 

Nath Bose v. Khulna Loan Co., Ltd. 

24 1.0. 35 = 18 G.W.N. 492. 

-O. 34, R. 6 —Application for—It mort. 

gagor can raise objection not adjudicated in 
suit. 

Where a mortgage dooree made no mention 
of the plS.’s right to proceed under O. 34, R. 6, 
held, that in an application UDder O. 34, R. 6, 
the deft, was not estopped from objecting that 
part of the deoree amount was barred at the 
time of the suit, inasmuoh as it bad not been 
adjudicated upon in the suit. ( Mullick and 
Thornhill, JJ.) BAUKAI SAHU v. MOSAHEB 
ALI. 46 I.C. 892. 

Combined Decree. 

-0. 34, R. 6— Combined decree—Valid¬ 
ity of T. P. Act, S. 90— Mortgage—Decree lor 
sale—Personal decree for balance if unrealised 
—Compromise decree, if can be passed. 

Under 8. 90 of the T. P. Aot- it is not a con¬ 
dition precedent to the making of a personal 
deoree for the balance of the mortgage money, 
that the mortgaged properties should have been 
Bold and the proceeds found insufficient to 
satisfy the debt. It is open to the Court to 
provide'in a deoree for sale, that if the proceeds 
of sale are not BUffioient to cover the amount 
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Deoree. t \ t . 

of the mortgage debt together with interest, 
the deft, shall pay the balance personally* 
(Lord BucJcmaster.) Jeuna Baha v. Par, 
MESHWAR NARAYAN MaHTHA. 

47 Cal. 870 = 86 M.L J. 218 = 
17 A.L.J. 207 = 23 C W N. 490 = 
25 M.L.T. 278 = 29 G.L.J. 443 = 
21 Bom. L.R. 589 = 10 L W. 26 = 
(1919) M.W.N. 847 = 12 Bur. L.T. 80 = 
49 I.C. 620 = 46 I.A. 294 (P. C.) 

- 0. 34, R. 6 —Combined decree — Per¬ 
sonal decree against mortgagor—Form of. 

Where there is a personal covenant in a mort¬ 
gage-deed, the proper form of the decree is to 
direct that if the net proceeds of the sale are 
insufficient to pay the amount due tc the 
plaintiff, then the plaintiff to be at liberty to 
apply for a personal deoree against the defend¬ 
ants for the amount of the deficit. It is not 
proper to direot that in default of payment of 
the deoretal amount the plaintiff is to be at 
liberty to recover the same by applying for'sale 
of the mortgaged property or sufficient portion 
thereof. ( Macleod, C. J. and Shah, J.i 
Keshav Manja Bhat V. GOVIND NAGA 
Bhat. 24 Bom. L.R, 843 = 1923 Bom. 32. 

— - -0. 34, R. 6— Combined decree — Preli¬ 

minary decree—Direction as to personal liability 
—No mention of personal liability in final 
decree—Effect of. 

The preliminary deoree for sale of the mort¬ 
gaged property contained a direction that if 
the whole amount was not realised by sale of 
the mortgaged properties, for the rest of ths 
olaim, if legally realisable, the mortgagor would 
be liable. In the final decree there was no 
provision for any personal decree. Held. 
that the preliminary decree was not a com¬ 
posite deoree allowing the deoreebolder 
to prooeod against other properties of the 
judgment-debtor. It merely said that be 
might prooeed if he was legally entitled to do 
so thus leaving it for future decision whether 
the decree-holder was legally entitled to obtain 
suoh a deoree. ( Walmsley and Huda, JJ •) 
sitanath Shah Banik v. Madan Mohan¬ 
das. 83 I.C. 904 = 23 G.W.N. 921. 

; - 0 34, R. 6 —Combined decree—Execu¬ 

tion. 

The exeoutiDg Court cannot enter into the 
question whether the deft, is personally liable 
when the decree awards a personal remedy in 
case sale-proceeds of the mortgaged property do 
not suffice. (Johnstone, Q.J.) MADHOO MaL 
v. Muhammad Zakaria. 

82 I.C. 820 = 75 P.W.R. 1916. 

- O. 34, R. 6 —Combined decree— Legal¬ 
ity of. 

A conditional decree under O. 34, R. 6 can be 
passed in the mortgage suit itself without 
waiting for the mortgaged property to be sold 
to ascertain if any balanoe would be left over. 
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0. P. CODE (V of 1908), 0. 81, R. 6-Gomblned 
Deoree. 

39 C.W.N. 490 (P. 0.), Foil. ( Oldfield and 

Krishnan, JJ.) Kandaswami Qounden v. 

KUPPA MOOPAN. 43 Mad. 421 = 

88 M.L J. 203=11 L.W. 221 = 
(1920) M.W.N. 181 = 88 1.0. 820 = 

27 M.L.T. 96. 

' —0. 84. R. 6 —Combined decree — Appli¬ 

cation tor personal decree—T. P. Act , S. 90. 

A combined deoree directing the mortgagors 
“ do pay ” aoy defioienoy ariemg after the pro¬ 
ceeds of sale are applied towards the mortgage 
amount, is irregular but not void. A fresh 
application under 0. 34, R. 6, C. P. C. is un¬ 
necessary. 21 M.L.J. 1036; 32 Mad. 534 ; 16 
O.Ii.J. 318, Ref. ( Abdur Rahim and Kumar a- 
swami Sastri. JJ.) Narayana Iyer v. 8in- 
GARAVELU VaNNIAN. 33 M.L.J. 843 = 

(1917) M.W.N. 843 = 42 l.C. 282 = 

6 L.W. 678. 

0. 34, R. 6 -Combined decree — Appli¬ 
cation unnecessary. 

Where a deoree direots’payment of the deoree 
amount within a fixed time and orders the pro¬ 
perty to be sold in default, the deoree is not 
merely a mortgage deoree but also a money 
deoree, and no further order under O. 34, R. 6 
is neoessary. ( Sankaran Nair and Ayling, JJ.) 
Oharuvalath Kdnhanari v. Theyyatath 
KORAN. 25 1.0. 80 = (1914) M.W.N. 497. 

0. 34, R. 6 —Combined decree — Mort¬ 
gage deoree not in accordance with S. 89, T P. 
Act—Personal remedy before sale—Whether can 
be questioned in execution proceedings, 

A mortgage deoree giving a personal remedy 
before the sale of the mortgaged property 
though irregular under 8. 89, T. P. Aot, oannot 
be questioned in execution prcodedings. [Wal¬ 
lis and Sadasiua Iyer, JJ.) Kumara Ven¬ 
kata Perumal raja Bahadur Varu v 
Velayuda Reddi. * 

24 1.0. 19B = 27 M.L.J. 25. 

- 34, R 6— Combined decree —" Do 

pay "—Effect—Personal decree also. 

If the words " do pay ” are used in a mort¬ 
gage deoree the deoree-holder oan "prooeed 
against the person of the deft, even before 
bringing the mortgaged property to sale. 

( 8adasiva Aiyar and 8pencer , JJ.) Muthu- 
KARUPPAN OHETTIAR v. OHINNASWAMY 
PlLLAl. 22 1 0. 293 = (1914) M.W.N. 182. 

84, R. 6 —Combined decree — Exe¬ 
cution against other properties abandoning 
hypotheca. 

A combined deoree oannot be oonstrned as 
giving the deoree-holder a right to abapdon his 
olaim against the hypothecs and prooeed 
against the other property of the debtor in the 
first instance. 29 All. 869 ; 81 Bom. 244, Ref. 

Sadaeiva Aiyar and Spencer , JJ.) Vabadiah 
Kumara Venkata Pbbumae. n jui 

14 M.L.T. 530 - 28 M.L.J. 88- 
« - 21 1.0. 788-(l»li) M.W.N. 157, 


O.P. CODE (Y bf 1908), 0. 84, R. 6-Costs. 

— — 0. 84, R, 6—Combined decree—Effect 
of—Fresh decree unnecessary. 

Where a Court for some reason or other 
passes a oombined deoree under 0. 34, Rr. 4 
and 6, 0. P. : 0., a separate deoree under R. 6 is 
not necessary. (Stuart and Kanhaiya Lai. A.J. 

Cs.) Deputy commissioner, Fyzabad, for 
ajodya Estate v. Sant bakhsh Pathak. 

1 0. L. J 742 = 
27 I. C. 72 = 18 0. C. B8. 

- 0. 84, R. 6—Combined decree—Decree 

for sale of mortgaged property and personal 
decree against the property. 

A fresh deoree under O. 34, R. 6 is unneces¬ 
sary if the deoree passed is both a deoree for sale 
of the mortgaged property and a personal 
deoree against other property of the judgment- 
debtor. (Stuart and Kanhaiya Lai, A.J. Cs.) 
Bisheshar Bukhsh Sinoh v. Debi Bakhsh 
Singh. 28 1 0.121 = 17 0.0.188. 

- 0. 34. R. 6— Combined decree — Per¬ 
sonal remedy—Remedy against property. 

There is no absolute rule preventing a mort¬ 
gagee from obtaining a deoree comprising both 
an independent personal remedy and remedies 
against the mortgaged property, And in suoh 
a case the deoree-holder is entitled to enforoe 
the personal remedy before applying for enforce¬ 
ment of the deoree against the mortgaged 
properties. (Bayward, J.C. and Waley Cohen, 
a.J.c.) Total Das v. Utumal. 

10 1.0. 975 = 4 S L.R. 244. 

Construction of Decree. 

— - 0. 34, R. 6 —Construction of decree — 

Mortgage—Suit for sale—No direction for sale 
—Decree giving only a charge. 

In a 6uit brought to enforoe a mortgage and 
for Bale the deoree merely deolared the amount 
due to be a oharge ou the mortgaged properties. 
Held, that the deoree must be oonstrued to be 
a mortgage deoree direoting tbe sale of the 
mortgaged properties and that O. 34, R. 6 was 
applicable thereto. 20 Mad. 78 ; 26 Cal. 166 ; 25 
Oal. 680; 24 Cal. 473 ; 17 M.L.J. 201 t 31 Cal. 
95, Ref. (Oldfield and Sadasiva Iyer, JJ.) 
Muhammad Hussain v. Muthu Chettiar 

80 l.C. 280 = 2 L.W. 689. 

Goats. 

■0. 34, R. 6— Costs—Personal decree — 
Mode of execution. 

A mortgage deoree-holder oan realize his 
deoree for oosts otherwise than by proceeding 
under 8. 90, T. P. Aot, if the Court has passed 
a personal deoree for oosts. 36 Cal. 431; 20 All. 
623; (Jenkins, G.J. and Chapman, J.) • 

mohunga Ojha t>. ram Bahadur Singh. 

18 1.0.23 = 

' ‘ ! 16 O.W.N. 781. 

———0. 84, R. 6—Costs— Right of mortgagee 
to personal decree for costs. • 

Under O. 34, R. 6, the successful mortgage 
is entitled to have a personal deoree fer the 
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0. P. CODE (Y of 1908), 0. 84, R. 8—Goats. 

amount of oasts when the mortgaged property 
has been sold and found insufficient. 30 Mad. 
461, Foil. (Benson, O-O.J. and Napier, J.) 
KOMANDUR KAMaLAMMAL V. KOMANDUR 
NARASIMHACHARLU. 12 M.L T. 812 = 

17 I.G. 244 = (1913) M.W.N. 139. 

-0. 34, R. 6— Costs—Personal liability. 

The oosts under a decree for sale on foot of a 
mortgage are a part of the mortgage-debt and 
are recoverable from the mortgaged property 
and not personally from the debtor unless the 
decree so directs. If the property proves insuffi¬ 
cient, the mortgagee may apply for a personal 
deoree. (Mullick and Aikinson, JJ.) MATUK- 
DBARI SINGH V. RAMDaS SINGH. 

88 l.C. 214 = 2 P L.J. 51. 

Final Decree. 

-0. 34. Rr. 6 and 8 —Final decree- 

interest—Agreement to pay. 

A mortgage decree did not provide for interest 
after the period of graoe. The deoree-holder 
added interest after that in an execution appli¬ 
cation. The judgment-debtor applied for 
extension of time to pay the amount whereby 
he agreed to pay the interest. The agreement 
wa6 held to be valid. (Mookerjee and Beach - 
croft, JJ.) Gokhai Padhan v. Gones Lal 
Pandit. 17C.W.N. 865 = 

17 1.0. 936 = 16 C.L.J. 401. 

Forum. 

-0. 34, R. 8—Forum—Supplementary 

decree. 

The Court to which a deoree for the sale of 
immoveable property is transferred for execu¬ 
tion oannot pass the supplementary deoree. 
The Court in whioh the mortgage suit was origi¬ 
nally instituted alone oan pass it. ( Seshagiri 
Aiyar and Bakewell , JJ.) Thibumalai v. 
Eastern Development Corporation. 

(1018) M.W.N. 4 = 33 M.L J. 382 = 
42 1.0. 983 = 22 M.L.T. 287. 

Limitation. 

-0. 34, R. 6— Limitation—Personal 

decree. 

A personal deoree under O. 94, R. 6 oan be 
passed within 6 years of the date provided in 
the mortgage bond for payment. (Rofique and 
Piggott, JJ.) MAKBAN8INGH V. Kallu 
B lNGH. 17 A.L.J. 647 = 80 1.0. 640 = 

1 U.P.L.R. (H.C.) 73. 

-0. 34, R. 6— Limitation. 

Art. 181 of the Limitation Aot does not apply 
to an application either under R, 6 or to R. 2 
of O. 8ft, 0. P. 0- ( Bolmwood and Chapman , 
Jj.) Bishwambhab Saha v. ram Sundar 
KAIBABTA Das. 80 1.0. 719=42 Cal. 291. 

" 0. 8|. R. 6—Limitation—^Personal 
covenant—Decree on. 

.. Where there is a covenant to pay a mort¬ 
gage AsItt on a particular date the mortgagee 


0, P. CODE (Y of 1908), 0. 84, R. 0-^Notice. 

is entitled to a personal deoree, evett tbotigh 
the covenant for payment is followed by a • 
direotion that in default of payment the debt 
may be recovered from tbe hypothecated pro¬ 
perty, An application for a personal deoree 
may be made even after 6 years from the date 
of bond provided the suit has been filed within ' 
six years from the date of the bond. [Oldfield ■ 
and Tyabji, JJ.) ARASALWar PEBIA TlRU- 
WADI AIYANGAB v. Muthammal Janaki. 

27 1 0. 770 = 2 L W. 66. 

- 0. 84, R. 0— Limitation—Limitation 

Act, Arts. 181 and 182— Application for per¬ 
sonal decree. 

An application to make a personal decree 
against the mortgagor is not an application for 
execution of the deoree. Art. 181 applies to 
suoh application and not Art. 182. (Miller and 
Sankaran Nair, JJ.) Rama Venkatascbba 
Iyer v. Shanmukam Pillai. 

21 1.0. 830= (1918) M.W.N. 867. 

- 0. 84, R. 6 — Limitation—Limitation 

Act, Art, 181— Decision binding. 

An application under O. 94, R. 6, C.P.C., is • 
governed by Art. 181 of the Limitation Aot. A 
Court oannot pass a deoree under this rule 
without an application by the plff. and on 6Uoh 
applioation being made, the Court has first to 
deoide whether there is a personal covenant to 
pay and then whether the olaim to enforce suoh. 
covenant is within time. 42 Cal. 294, Diss. 
No applioation under 8. 90, T.P. Aot, oan be 
made, after tho parties have obtained a Court's 
deoision as to whether a olaim for personal, 
deoree is within time. In granting a supple¬ 
mentary deoree the Court haB to oousider not 
whether the applioation under S. 90 is barred 
but whether the personal remedy was barred. 
The applioation under S. 90 of tbe T.P. Aot is 
barred if brought 3 years after the sale is con¬ 
firmed. ( Prideaux and Mittra, A.J.Os.) 

Chunni Lal v. Tikam Das. 

39 1.0. 884 = 13 N.L.R. 76. 

-- 0 34, R, 6 — Limitation—Limitation 

Act, Art. 181. 

An applioation under O. 94, R. 6 is an appli¬ 
oation in exeontion and is governed by Art. 181 
of the Limitation Aot. (Evans, A.J.O.) AMIR 
Ghand v. Narsingh Nabain. 10 1.0. 21. 

Notice. 

-—0. 34, R. 6— N6lice — Judgment-debtor. 

Before making a deoree under the rale, It Is 
right to issue notice to the judgment-debtor to 
show oaase, except possibly in oases where tbe 
judgment and preliminary deoree have express* 
ly made him personally liable. (Fox, C.J.)' 
Badir Rahiman Ohowdry V. M. N. B. R. 

M. M. Chetty Firm. 8 L.B.R, 160= 

38 1.0. 288=9 Bar L T. 240. 

-0. 84. R. 6— Notice — Decree remain¬ 
ing unsatisfied party — Notice to judgment- 
debtor, whether necessary. 

Vfhert the Oflurt has to (fro We whether the- 
execution 41 the tiabtara should pteoeed without- 
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C.P. QODE (V of 1008), 0. 84, R. B-Objeotof. 

0 ft 

ft supplemental deoree under O. 34, R. 6 of 
O.P.C, the order without notioe to judgment- 
debtor, direoting the ezeoution to issue cannot 
be supported. ( Mookerjee and Panton, JJ.) 
ILIMMOLLA V. MaNINDRA MOHAN. 

86 1.0. 801 =>31 0 L.J. 389. 

Object of. 

-0. 34, R. 6 —Object of — Personal 

decree against mortgagor—Form of, 

Where there is a personal oovenant in a 
mortgage-deed, the proper form ot the deoree is 
to direot that if the net prooeeds of the sale are 
insufficient to pay the amount due to the 
plaintiff, then the plaintiff to be at liberty to 
apply lor a personal deoree against the defend¬ 
ants for the amount of the defioit. It is not 
proper to direot that in default of payment of 
the deoretal amount the plaintiff is to be at 
liberty to reoover the same by applying for sale 
of the mortgaged property or sufficient portion 
thereof. ( Macleod, 0 J. and Shah, J ) RESHAV 
MANJA BHAT V. GOVIND NAGA BHAT. 

24 Bom. L.R. 843 = 1923 Bom 32. 

■ - 0. 31, R. 6— Object of. 

The object of 0. 34. R. 6 is to benefit the 
mortgagor and if he waives his right by con¬ 
senting to a money deoree being pa.-sed he oan- 
not subsequently object to the morig-ige proper¬ 
ty being attaohed and sold in au er-ou.iou of 
suoh deoree. (Abdur Rahim and Ayling, JJ.) 
APPANDA MCDALY V RaGHUTHAMBY 
AMMAN1. il911) 1 M.W N. 147 = 9 I C 939 

= 9 M.L.T, 261. 

Personal Liability. 

———0. 84, R. 6 —Personal liability — Pur¬ 
chaser from mortgagor. 

The purchaser of an equity of redemption 
who, by agreement, with his vendor, (the 
mortgagor) retains the amount of tbe mortgage 
debt out of the price due, is not personally 
liable to the mortgagee in reapeot of tbe mort¬ 
gage date. Consequently a personal deoree under 
S. 90 of the T.P. Aot (0. 31, R. 6) oould not be 
passed against the purohaser. ( Lord Mac- 
naughten.) Jamna Das v. Ram autar. 

84 AU. 63 = 39 I.A. 7 = 16 O W N. 97 = 
11 M.L.T 6 = 9 A.L J. 87 = 

(1912) M.W.N. 82 = 19 C.L J. 68 = 
14 Bom. L.R. 1 = 13 l.G. 204 = 
21 M.L J. 1158 (P.O.). 

[Affirming 31 All, 852 = 2 I 0. 460 = 6 A.L J. 
427.J 

11 —0. 84, R. 6— Personal liability—Costa. 

An unBUooesBlut appellant mortgagor must 
in any event personally pay the oosts of appeal, 
bat the mortgagee oan also add it to the secu¬ 
rity. (Piggott and WaUh, JJ.) AINA BIBI v, 
RAMA SHANKAR MISER, 41 All. 473- 

60 I.O. 780-17 A.L J. 682. 

1 -O. 34, R. 6 —Personal liability — 

Vendee—Sale—Free from encumbrance. 


0. P. CODE (Y of 1908), 0 34, R. 6-Personal 
Liability. 

Where money is left with the vendee of en¬ 
cumbered immoveable property for the purposes 
ot discharging the enoumbranoe there is no 
trust oreated in favour of the mortgagee beoause 
his rights to prooeed against the property are in 
no way afleoted by the salo. (Richard#, 0. J* 
and Rafique, J.) Jamna Das t>. Ram Autar 
PANDE. 38 AU. 209 = 33 l.G. 881 = 

14 A. L.J. 161. 

- 0. 34, R. 6 —Personal liability. 

A deoree-holder doe9 not acquire any right 
over the other propetty of the judgment-debtor 
excepting the mortgaged one when in the 
deoree on the mortgaged suit tbe direotion of 
Belling the property was held to oover only the 
du63 alter the default of payment of certain 
number of instalments was inourred. ( Macleod 
and Beaton, JJ.) JANARDHAN 6HANKAR BAL- 
KRISHNA BHALI V. KR1SHNAJI. 

98 I G. 877 = 22 Bora. L.R. 998. 

-0. 34, R. 6—Personal liability—Scope 

of. 

The personal liability of a mortgagor arises 
only after first exhausting all remedies againBt 
the person ol the mortgagor but this does not 
mean that in aoaaewhere a portion of the 
mortgaged property is destroyed there oan be 
no personal liability. (Moohtrji and Rankin, 
JJ.) Ohand Mall Babu v . Ban Behari 
BOSE. 80 Cal. 718 = 1924 Oal. 209. 

- 0. 84, R. 6 —Personal liability— 

Transfer and redemption of mortgage—Co¬ 
venants for payment of debt—Appellate Court — 
Power to pass decree, 

Where the mortgagor oovenantB to transfer 
tbe hypothecated properties indefeasibly to the 
mortgagee, with the usual clause lor redemp¬ 
tion, and further covenants to pay the 
mortgage-debt with interest to the mortgagee, 
his heirs and assigns, the latter olause is a 
personal covenant to pay out of properties 
other than tbe hypothecated properties, as the 
latter olause would be entirely superfluous, if 
the parties had no intention that the mort¬ 
gagor should be personally liable to pay to the 
mortgagee the money due to him. Therefore 
in suoh oases the mortgagee is entitled to a 
deoree for sale but also to a personal deoree 
against the mortgagor. 10 Cal. 740 ; 16 Gal. 
540, Diet. A personal deoree oan be made 
against the mortgagor at the appellate stage. 
47 Gal. 370, Foil. ( Mookerjee and Buckland t 
JJ.) ASKARAN BOID V. GOBORDHAN KOBRA. 

26 G.W.N. 818 = 1922 Gal. 62. 

-0, 84, R. 8 — Personal liability — 

Restriction on—Whether valid, 

A Gourt cannot direot in a mortgage deoree 
that no property other than the mortgaged 
property shall be prooeeded against. The 
question whether other property oan be pro¬ 
oeeded against should be left to- be determined 
in an application if any made ander O. 84, 
R. 6 of tbe O.P.O. ( Teunon , J.) PITA MB A& 
v. Chandioharan Haldab, 23 l.G. 333, 
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G. P. CODE (Y of 1908), 0. 31, R. 8— Personal 

Liability. 

- 0 34, R. 6 —Personal liability—Pur¬ 
chasers of equity of redemption, 

A personal deoree oannot be made against 
the purchasers of the equity of redemption. 
(Mookerjee and Bolmwood , JJ.) TARACHAND 
Marwari V. brojo Gopal Hukebji. 

17 C.W.N. 487 = 18 1.0. 747 = 

17 G.L.J. 120. 

-0. 34, R. 6 — Personal liability — 
Puisne mortgagee —Holder of equity of re¬ 
demption, 

A puisoe mortgagee as holder of the equity 
of redemption oannot be held to be personally 
liable for the re payment of the mortgage-debt, 
whioh is primarily payable by the mortgagors. 
( Mookerjee and Beachcroft, JJ.) Dalip 
Narayan Singh v. Chait Narain Singh. 

17 1.0. 927 = 16 G.L.J. 394. 

- 0. 34, R. 6 — Personal] liability — 

Manager of joint family—Dicree against assets 
—Form of. ; . «? 

On a mortgage exosuted by the father and 
unole in a joint Hindu family the mortgagee 
prayed for a decree against the deft, personally 
and the land mortgaged. There was no neces¬ 
sity for the mortgage. Held, that the 
mortgagee was uot entitled to a deoree person¬ 
ally against defts. who were liable only to the 
extent of assets of the mortgagors in their 
hands. In the absence of any neoessity, the 
decretal amount could not be made an express 
charge on the land. (Ratligan and Leslie 
Jones, JJ.) Arura v. Badak Ram. 

197 P.L.R. 1918 = 80 1,0. 928 = 

147 P. W,R. 1919. 

- 0. 34, R. 6 —Personal liability —" Do 

pap.” 

Where a mortgage deoree directs ‘that defts. 
" do pay ” they are prima facie personally 
liable. (Sadastva Iyer and Phillips, JJ.) 
ZlMINDAR OP KARVETNAGAR V 8UBBA- 
RAYA PILLAI. (1918) M.W.N. 146 = 

43 1.0. 871 = 7 L.W, 36. 

- 0 34, R, 6 —Personal liability—Pre¬ 
sumption—Decree—Form of. 

The personal liability of the mortgagor to 
pay the mortgage money is ordinarily presumed 
to exist in the absenoe of a oontraot to the con¬ 
trary. 39 Mad. 491, Rel. A mortgage deoree 
should conform to the form prescribed in Appen¬ 
dix D. The right to prooeed against the person 
must be specifically reserved by the decree 
itself. (8pencer and Seshagiri Aiyar, JJ.) 
8URI MARKENDEYA 8ASTRI V. GOTTUMUK- 
KULA SUBHA NANBBA OHARYADU. 

42 1 0. 288=6 L.W. 692. 

--0. 84, R. 0— Personal liability- 

purchaser of property. 

A purchaser is not personally liable for the 
detbienoy when the sale prooeeds do not cover 
twtfieostB and mortgage money. “Deft.” under 


G. P. CODE (Y of 1908), 0. 84, R. 6—Right to 
Personal Decree, 

the rule means only the mortgagor. (Oldfield 
and Daiper, JJ.) Venugopala Chariab v . 
PADMANABHA ROW. 30 l.G. 188, 

29 M.L J. 120 = 

—-0. 34, R. 6 — Personal liability—Mort¬ 

gage decree against two defendants—Private 
sale by one defendant to decree-holder for part 
of decretal money—Whether application for 
personal decree against both competent. 

Where a mortgage deoree is passed agaiDst 
two defts. one of whom sold the property to the 
deoree-holder in private sale, in part adjust¬ 
ment of the deoree, a deoree under 0. 34, R. 6 
oan be passed against that deft, but not against 
the other. 2 A.L.J. 353, Dist, (Sankaran Hair 
and Ayling, JJ.) SRINIVASA AIYANGAR V. 
KANDASWAMY NAICKER. 19 M L.T. 238 = 

1 L.W. 294 = 26 M L J. 378 = 
23 I-G. 844 = (1914) M.W.N. 816. 

-0. 34, R 6 —Personal liability — Extent 

of. 

A relief olaimed, under 0. 31, R. 6, 0. P. C. 
agarnst a defendant inoludes a relief against any 
property in his possession. (Stuart and Kan- 
haiya Lai, a. J Cs ) Deputy Commis¬ 
sioner, FYZABAD, FOR AJODHYA ESTaTB 
V. SANT BAKSH PATHAK. 1 0 L.J. 742 = 

27 1 0. 72 = 18 0 C. 88. 

-0. 34, R. 6—Personal liability — 

Ex parte decree on — Court can set aside. 

A Court can set aside an ex parte deoree, 
passed by oversight uoder O. 34, R. 6, as 
against that person who is Dot the mortgagor. 
(Jwala Prasad , J ) HANUMABAL v. Ram 
PEABI EOER. 60 1C. 366 = 2 Pat L T. 281. 

-0. 34, R. 6 —Personal liability—Com¬ 
promise dicree— Making other properties liable 
—Effect of. 

A formal order under 0. 34, R. 6 of the G-P. 
Code is a neoessary preliminary to proceed 
against properties not covered by a mortgage 
even where the original deoree is a compromise 
dooree declaring that the judgment-debtor’s 
other properties are to be liable in the event of 
the mortgaged properties not realizing sufficient 
to cover the decretal amount. (Roe and Jwala 
Prasad, JJ.) KaBIMUBBA SHAH V. MlZA 
Muhammad Raza. 48 l.G. 608- 

3 Pat. L.J. 649. 

Right to Personal Deoree. 

-0 34, R. 6— Right to personal decree — 

Money decree—Effect of no challenging. - 

Where a preliminary deoree for sale obtained 
by a mortgagee was deolared invalid on the 
ground that the mortgagor as a member ot a 
joint family was not entitled to mortgage the 
properties in the absenoe of a legal neoessity 
and thereupon the mortgagee obtained a deoree 
nnder O. 94, R. 6 for the money due and this 
was not objected to or challenged in fcppeal by 
the mortgagee^ the purchaser of the proper** 
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G. P. CODE- (V of 1908), 0. 88, R. 6-Right to 
Personal Decree. ' j 

in exeoution obtains a good title. {Walsh and 
Jtytjfls, JJ.) Tbja v. Tika Ram. 

21 A.L.J. 784-L.R 4 A. Civ. 822 = 
46 All. 82 = 1924 All. 22B (2). 

-0. 34, R. 6— Right to personal decree 

—Decree for sale not executed, 

11 a mortgagee obtains a decree lor eale bat 
fails to exeoute it, he oaonot apply under O. 34, 
R. 6 to obtain a deoree over, as the property 
under that rule should be put to sale in 
exeoution of the deoree before an application 
under its provisions oan be made. (Tudball 
and Sulaiman, JJ.) Darbari Lab v. Muba 
SINGH, 42 All. 819 = 18 A.L.J. 628 = 

66 1 C. 139 = 2 U.P.L.R. (All.) 160. 

-0. 84. R. 8— Right to personal decree 

—Ex parte — Liability of. 

Personal deoree under 0. 90 of the T. P. Aot 
obtained without informing Court of previous 
refusal to grant suoh deoree oannot be set 
aside as fraudulent. (Richards, C.J. and 
Rafique, Jo RAM RATaN Lab t>. BHURI 
Begum. 88 All. 7=80 I.G. 792 = 

IS A.L J. 901. 

-0. 34, R. 6 —Right to personal decree — 

Laches. 

If a person entitled to bring the property 
to sale UDder a deoree negleots and allows a 
third person having no suob right to sell a por¬ 
tion of the property, he oannot be allowed to 
oome in afterwards under O. 34, R> 6. 25 
All. 79 ; 28 All. 19, Diet. (Lyle. J.) 8HYAM LAB 
v 0HEO Baran SINGH 20 1.0, 320. 

- 0. 84, R. 6— Right to personal decree. 

A personal decree against the mortgagor oan 
be granted only whon the mortgaged property 
has been sold *nd the prooeeds are found to be 
insufficient to oover the mortgage-debt and not 
in a oase where the mortgagor is found to have 
no rights in the property even before eale. 9 
I. 0. 762, Dise.; 29 All. 260, Foil. ( Chamier , J.) 
Beharay Lab v. basheshar Dayab. 

14 I.G. 891=9 A.L.J. S69. 

-0 34, R. 6 —Right to personal decree 

— Amount realised in mortgage decree not 
sufficient—Decree against the heirs to the 
extent of assets. 

Where the amount realized under a mort¬ 
gage deoree was not suffioient to satisfy 
the deoree and the decree holders applied under 
O. 34, R 6 for a deoree against the'assets of the 
deoeased in the hands of the sons. Held, that 
they were entitled to suoh a deoree. (Earamat 
Husain and Tudball, JJ.) Baru Mab v. 8her 
•SINGH. 14 1.0. 88 (1). 

-0. 34, R. 6— Right to personal decree 

—Insolvency of mortgagor. 

Where daring the pendenoy of an aotion 
by a secured oreditor, the deft, is deolared an 
naolvent, the oreditor oan still prooeed against 
ihe seourity under 8. 16 (6) of the Prov. Insol. 
Aot, but . if . the seourity does not pay the 
.amount due to him, be oannot obtain a deoree 

Vol. 11-60 
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0. P. CODE Of of 1906), 0. 84, R. 6-Right to 
Personal Deoree. 

for the balanoe under O. 84, R. 6, O.P.G. 
(Earamat Hussain and Chamier, JJ.) MaMRAJ 
v. Bis Lab. 34 All. 106 = 12 1 0 887 = 

8 A.L.J. 1241. 

-0. 34, R. 6 —Right to personal decree 

hatred—Rights of mortgagee . 

Where a mortgage deoree gives the mortgagee 
a remedy against the mortgaged properties the 
personal remedy on the money olaim against 
the mortgagor being barred, tbe only way in 
whioh the mortgagee oan recover the money is 
by sale of the mortgaged property. (Macleod, 
C. J. and Coyajee, J.) Hanmant TlMAJ 
Desai V. RAGAVENDRA Rao. 

24 Bom. L.R. 410 = 48 Bora. 848 = 

1922 Bom. 287. 

-0. 84, R. 6 —Right to personal decree 

—Personal remedy, when enforceable. 

A personal deoree oan bo obtained only after 
the mortgaged property is brought to sale under 
the final deoree, but not before a final deoree is 
passed. (Graves, J.) JOGBMaYA DA8SI t>. 
BAIDYANATH PRAMANIOK, 80 1.0. 924 = 

46 Cat. 245. 

-0, 84, R. 6— Right to personal decree 

—Omission to sell hypotheca, 

A Court had discretion to give or refuse the 
relief uuder O. 34, R 6 to a person who is entit¬ 
led to put the property to sale under a decree 
but who deliberately negleots to do so. The 
objeot of the rule requiring the mortgagee to 
completely sell the hypotheoa before obtaining 
a personal decree is that the personal liability 
of the mortgagor should not be improperly 
inoreaeed. It is not, however, the law that a 
personal deoree oannot be obtained in any oase 
where the whole of tho property directed to be 
sold has not been sold whatever the oause may 
be. If a portion of tbe hypotheoa has sinae 
tbe date of the deoree become destroyed or be¬ 
come not available for sale by the aotion of 
other oiaimants and not through the acts or 
default of the mortgagee, the latter oan obtain 
a personal deoree against the mortgagor. 
33 Gal. 690 ; 22 All. 404, Ref. (Sanderson, C.J. 
and Woodroffe, J.) BATISH RANJAN DAS v. 

Meroantibe Bank op India. 

48 1 C. 822 = 45 Gal. 702. 

-0. 34, R. 8 —Right to personal decree— 

Hypotheca to be sold—Execution against other 
properties of mortgagor, when permissible. 

A mortgage decree-holder oannot be allowed 
to exeoute his deoree against other properties 
of the mortgagor before exhausting the mort¬ 
gaged properties and without obtaining an 
order under S. 90, T.P. Aot. 27 Cal. 265; 10 All. 
682; 38 Cal. 890, Rel. on. (Chowdhuri, J.) 
8URJO Kumar Kabforma v. Promod 
SUNDARI DABBE. 20 1.0.829 = 

17 O.W.N. 1039. 

-0. 84, R. 6— Right to personal decree 

—Second decree. 

A personal deoree can be obtained only onoo 
agaioit the mortgagor. 7 O.W.N, 744 ; 29 All 
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0. P. CODE lY of 1908), 0. 3*. R. 6— Right to 
Personal Decree. 

12, Foil. The proceeds realised by the sale of 
mortgaged property id execution of a deoree for 
sale should be insufficient. The balance should 
be legally recoverable from the mortgagor other¬ 
wise than from the property sold. A personal 
decree has not previously been made. These 
conditions must be satisfied before a deoree 
under S. 90, T.P. Act oan be paosed. 33 Gal. 
867, Foil. ( Mookerjee and Bolmwood, JJ.) 

Dinabandhu Nandi v. Mashud Khatun. 

17 1.0. 263 = 16 C.L.J. 318. 

- 0. 84, R. 6— Right to personal decree. 

A decree under O. 31, R. 6, C.P.C.. can be 
made only when it is found that ths sale of the 
hypothecated properties is insuffioiont to satisfy 
the judgment-debt. Till that- stage is reached, 
no question of personal liability arises. 
At the preliminary stage of the suit no personal 
decree oan be made in favour of the plfi. in 
addition to the deoree for sale of the hypothe¬ 
cated properties. (Mookerjee and Carnduff, JJ ) 
Mahamaya Pbosad Singh v. Ram 

KHELWAN SINGH. 13 I. C. 911 = 

13 O.L J. 684. 

-0. 84, R. 6 —Right to personal decree — 

Omission to proceed against portion of niortgagid 
properly—Effect. 

The mortgagee relinquishing a portion of the 
hypotheoa is not entitled to a personal deoree 
inasmuoh as he has not exhausted his remedy 
in respeot of all the items of the mortgaged pro¬ 
perty. Per Seshagiri Aiyar , J. —The personal 
remedy should be enforced only when there is 
a defioienoy after the sale of all the mortgaged 
property available for sale. (Oldfield and 
Seshagiri Aiyar, JJ.) ARUNACHALa VELAN 

v. Venkatarama A1YAR. 88 M.L.J. 93 = 
26 M L T 192 = 81 1.0. 34=*9 L W. 838. 

- 0. 34, R. 6— Right to personal decree 

—Decree declaring right of prior and puisne 
mortgagees to apply for sale. 

Where in a suit for sale brought by a puisne 
mortgagee against the mortgagor and the prior 
mortgagee, a deoree is passed by which both the 
prior and the puisne mortgagee are deolared 
entitled to apply for the sale of the mortgaged 
properties, both oan apply for a personal deoree. 
Seshagiri Aiyar and Bakewell, JJ*) THIRU 
maejai kondamakondala v. Eastern 
Development corporation. 

33 M L.J. 882 = 22 M L.T. 287 = 42 1.0. 933 = 

(1918) M.W.N. 4. 

- 0. 34, R. 6-Right to personal decree— 

When entitled to proceed against properties other 
than mortgaged property. 

A holder of a mortgage deoree oaonot proceed 
against other properties than the mortgaged 
property unless the jndgmeut-debtor has no 
saleable interest in that property. A mortgage 
deoree directing payment by a oertain date and 
ordering in default, sale of the mortgaged pro¬ 
perty is a personal deoree so that the person 
and other property ol the judgment-debtor oan 
be proceeded against without obtaining a deoree 


C. P. CODE (Y of 1908), 0. 39, R. 6—Right tfr 
Personal Deoree. 

under O. 34, R. 6 of the C P.O, ( 8adasiva 
Aiyar and Spencer , JJ.) PEBIA8AWMI KONE 
v. MUTHIA CHETTIAB. 38Mad.;677 = 

23 I.C. 513 = 18 M. L.T. 282. 

-0, 3*. R. 6— Right to personal decree 

—Suit for personal decree, if lies. 

After an applioation for personal deoree is 
disallowed under O. 34, R. 6, no separate suit 
to enforce the personal remedy provided by 
8. 68 ol the Transfer of Property Act is main¬ 
tainable. R. 6 covers oase3 where mortgaged 
property oannot be sold at all for any reason 
other than the wrongful aot of the mortgagor, 
(Stuart and Kanhaiya Lai, JJ.) BrIJ BEHARI 
Lad V. INDARPAL SINGH. 23 0 0.148 = 

87 I.C. 967 = 2 U.P.L.R. (JO.) 139. 

-0. 34, R. 8— Right to personal decree— 

Puisne mortgagee. 

A puisne mortgagee who has partly satisfied 
himself from surplus of proceeds of a 6ale in 
execution of a prior mortgage deoree could 
subsequently sue the mortgagor for the balanoe 
under O. 34, R. 6 and obtain deoree against 
hie person as well as bis other property. 22 All. 
404 ; 33 Cal. 690. Dies.; 31 All. 373. Dist. 
(Stuart and Kanhaiya Lai, A.J. Cs.) Wasi ALl 
u. Jang Bahadur Singh. 34 1,0.48 = 

2 O.L J. 614. 

- 0. 31, R. 6 —Right to personal decree. 

A mortgagor cannot be proceeded against 
personally till the whole of the mortgage 
security has been Bold and another deorea for 
the balance has been obtained. (Kanhaiya Lai 
and Sabonadiere, A.J.Cs.) NAWAB MlBZA 

Muhammad Hussain Khan v . am\b Chand 

PAUL. 21 I.C. 283=16 0.0. 288. 

-0. 81, R. 6— Right to personal decree— 

Security unsaleable. 

Where the mortgaged property is found to be 
unsaleable an applioation for personal deored 
may be maintained. (Evans, A.J.C.) 8HEO 
DIN V. BHAWANI BAKSH. 9 I.C. 782 

14 0.0. 62. 


-— 0. 34, R. 6— Bight to personal decree. 

A personal decree may be obtained against 
the mortgagor on abandonment of all claim 
against the property. 26 AH. 25 ’, 29 All. 369 i 
25 All. 79 ; 28 All. 19, Foil. (Sundar Lai, 
A.J.C.) RAM RAGHUBIB V. IMAMI BEGAM. 

9 I.C. 403 = 14 O.G. 2l7r 


-0. 34. R. 6— Bight to personal decree— 

Mortgage decree—Sale of some out of several 
items—Sale of others not permitted. 


A deoree-holder who has sold some of th® 
ortgaged property but the net profits have 
oved to be insufficient to pay the amoant of 
e deoree and he is Dot allowed to sell tbe res v 
i is entitled to a personal decree under O. 34* 

. 6. (Jwala Prasad and Ross, JJ*) Bamanta* 
IiOKENATH. 2 P. L.T. 7»0- 

61 1.0. 688-6 P. LJ* 106- 
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«.P. CODE (V of 1908), 0. 81. R. 6-Righ$ to 
Personal Deereo. 

-0. 84, R. 6 —Right to personal decree— 

Mortgaged properties not found saleable-S. 46, 
Chota Nagpur Tenancy Act—Mortgagee, if 
entitled to proceed against other properties. 

Undet the terms of a compromise decree in 
mortgage suit the amount was to be recovered 
from the mortgaged properties and if that should 
prove insufficient the balance would be recover¬ 
ed from the other properties of the mortgagor. 
The mortgaged properties were not saleable by 
reason of 6 46 of the Ohota Nagpur Tenancy 
Act. Held , that the mortgagee deoree-bolder was 
entitled toprooeed against the other properties 
of mortgagor judgment-debtor in the event of 
the mortgage being found invalid. At any time 
up to the sale the mortgagee oau abandon hie 
olaim against the mortgaged property and ask 
for a personal deoree and briDg to sale the 
other properties of the mortgagor without first 
bringing to sale the mortgaged properties. 39 
Bom. 368, Foil.; 29 All. 960; 14 I.C. 591, Not 
foil.; 29 All. 969, Ref (Chapman and Atkinson . 
JJ.) Rakhal Chandra Digab o. Sidhi 
Nath Singh. 63 I 0. 922 = (1019) Pat. 390. 

-0. 34, R. 6— Right to personal decree — 

Omission o\ small portion of property in plaint 
—Effect of. 

Where in a plaint in a mortgage euit a 
small portion of the mortgaged property was 
inadvertently omitted, the omission did not 
bar the mortgagee from applying under O. 34, 
R. 6, C.P.C. 83 Cal. 890, Diet. ; 25 All. 79 ; 28 
All. 19 ; 28 All. 674, Rel. ( Roe and Jwala 
Prasad, JJ.) GOPAL PANDA v. BAIKONTA 
Mahapatba. 42 I.O, 86 = 2 P. L.J. 638. 

—--o. 81, R. 6 —Right to personal decree 

—Legality of. 

Where a personal deoree under the rule is 
allowed to be final and not appealed against, 
a party thereto oannot objeot to its validity 
in ezeoution of the deoree. (Atkinson, J.) 
SITABAM SONAB V, RAJ KUMAB NONIA. 

38 I.O. 691. 

-0. 34, R, 6 —Right to pereonal decree , 

O. 31, R. 6, C.P.C., only applies where the 
mortgage-deed has already been sued upon and 
deoree granted as against the land and the 
proceeds of the sale of the land prove insuffi¬ 
cient to disoharge the mortgage-debt. It hae 
always been reoognised that a mortgagee has 
the right to prooeed oononrrently with all the 
remedies open to him to enable biir to realise 
hie debt and therefore he is perfectly entitled 
to me on the pereonal oovenant contained in a 
mortgage deed. (Atkinson. J.) RAJA RAM 
IiAI, tJ. Hanuman Upadhya. 86 I.O. 48. 

-0, 84, R. 7. 

Bet also O. 34, Rb. 2 AND 4. 

..'0.-84, Rr, 7 And 8 —Extension of lime 

—Payment after date fixed for redemption— 
Validity. 

A mortgagor deoree-holder who fails to pay 
the redemption money Within the date fixed for 


0. P. OODE (V of 1908), 0. 84, R. 7. 

payment but pays it before the decree is made 
absolute, is entitled to redeem. (Knox, J.) 
Ambika Pebshad v. Balamat Khan. 

29 I 0. 488. 

-0. 34, Rr. 7 and 8— Nature of proceed¬ 
ings—After preliminary decree. 

Proceedings after preliminary deoree for 
redemption till the final deoree is passed are 
proceedings in euit. (Chamier and Piggotl, JJ.) 
Muhammad Mashiullah khan v. Jabao 
Bai. 37 All. 226 = 13 A. L J 307 = 

27 I 0 771. 

-0. 34, Rr. 7 and 8— Mortgage—Preli¬ 
minary decree for redemption— Contents. 

There is a oertain amount of inconsistency 
between Rr, 7 and 8 of 0. 34 of the Code. A 
preliminary deoreo in a mortgage euit ought 
not to direot more than this, that if a plaintiff 
makes a default, then the mortgagee should 
have a right to ask for a final decree either for 
foreolo6Ure or sale, as is provided for by R. 8 of 
0. 34 of the Code. (Macleod, C. J.l KUSHABA 
v . BUDHAJI. 23,Bom. L.R. 1176 = 

46 Boro. 348=31822 Bom. 127. 

-0. 34, Rr. 7 and 9 —Suit for recovery 

of surplus profits from usufructuary mortgagee 
— Limitation Act, Sell. 1, Arts. 106 and 148. 

A olaim of a mortgagor for reoovery of over¬ 
payment or the surplus profits reoeived by the 
mortgage is a relief inoluded iu a euit for 
redemption governed by Art. 148 of the Limi¬ 
tation Aot. But euoh a suit would be governed 
by Art. 105 of the Aot where the mortgagee gave 
up possession after the mortgage debt had been 
satisfied and the mortgagor entered into posses¬ 
sion otherwiee than by means of a suit for 
redemption. (Chatterjea and Newbculd, !JJ.)- 
Prasanno Kumab Mandal V. Nilambab 
Mandal. 26 O.W.N. 123 = 1922 Gat. k 189. 

-0. 34, Rr. 7 and 8 —Accounts—Final 

decree. 

If a Court in a preliminary deoree instead of 
direoting an aoooont to be taken inserts the 
amount to be paid by the mortgagor, it is not 
final and may vary from time to timo. Proper 
additional charges paid by the mortgagee after 
the preliminary deoree oan be added to the 
amount. The mortgagee oannot leave tbe'pro- 
perty in jeopardy till the fiaal decree is passed. 
(Fletcher and Tuenon,33.) ALLAH ABAD]Bank 
ltd. t>. MOTI LaL barman. 44 Gal. 448 = 

88 I.G. 95 = 22 G.W.N. 874. - 

-0. 84, R. 7 —Form of decree . 

In a mortgage suit a deoree was passed for 
redemption conditionally upon payment of the 
amount due within b\x months and deolating 
that in default of euoh payment the property 
was to be sold. Held, that the Coart did not 
pass a preliminary deoree and consequently • 
B. 7 waa not applicable. (Bcott-Smith, JJ.) 
VlTHAL OHANDBA t>. GHULAM MUHAMMAD. - 

146 P.V.R. 1918 = 19 I.G. 888- 

986 P.L.R. 1918»- 
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-0. 3ft, Rr. 7 and 8—Final decree — 

Duty to pass . 

Every preliminary deoree in a mortgage 
suit mast be followed by a final deoree and 
when a preliminary decree is followed by re¬ 
demption, a final deoree for redemption should 
always be drawn up. ( Qlanyon , A.J.C.) BAD 
KISHEN V. ATM A RAM. 26 1.0. 701 = 

10 N.L.R. 150. 

-O. 84, R. 7 —8uit for redemption— 

Procedure—Preliminary decree—Direction as 
to taking up accounts—Procedure, 

Under O. 34, R. 7 of the C.P. Code the 
Court may either order that an ae.oount shall 
be taken of what will be due to the defendant 
for the prinoipal and interest duo on the mort¬ 
gage, and for his co3ts of the suit, if any, or 
deoiare the amount due at the date of suoh 
order ; but in either cases the Court should 
proceed to ascertion the amount which would 
be found due on the date whioh is to be fixed 
for payment and speoify what the consequenoe 
of the payment of that amount or the non¬ 
payment thereof would be. If it merely directs 
that an aocount should be taken of what would 
be due to the mortgagee for the priucipal and 
interest due on the mortgage as was originally 
done by the learned Subordinate Judge here, 
its order would be nothing more than an inter¬ 
locutory order, to be followed by the making 
up'of such an account, till whioh preliminary 
deoree should Dot be prepared. (Kanhaiya 

Lai, J.C.) Mohkan Singh v. Thakur Chan¬ 
dra Pal Singh. 10 0.LJ. 374 = 

1924 Oadh 140. 

-0. 34, Rr. 7 and 8—.Form of decree — 

Redemption auif— Sub-mortgagee party. 

In a suit for redemption against the mort¬ 
gagee and sub-mortgagees the deoree ought to 
provide (1) that plff. shall pay the amount due 
into Court; (2) that the sura shall be applied 
to discharge the sub-mortgagee : and (3) that 
the balance, if any, be handed over to the 
mortgagee. {Lindsay, J.O.) 8UKH DEO PRA¬ 
SAD v. Ram AUTAR. 4 O.L.J. 478 = 42 1.0. 66. 

-0. 34, R. 7 (d )—No applicability to — 

Co-mortgagor redeeming whole mortgage . 

Order 34, R, 7 01- (d) applies to the oase of a 
mortgagee only and has no application to the 
oase of a co-mor-tgagor who had redeemed the 
entire mortgage. [Scott-Smith and Brasher , 
JJ.) adi akbar v. sudtan-ud-Mudk. 

1923 Lab. 129. 

- 0. 34, Rp. 8, 7 and 9 —Deposit under 

8. 83 o/ T.P. Act—Final decree can be passed 
once for all. 

Where there is a valid mortgage and a 
deposit is made in the oourt by the mortgagor 
to redeem it, the oourt is not bound to first 
pass a preliminary and then a final deoree 
whioh means the prolongation of the proceed¬ 
ings, if do injustice will be done to either 
party by the passing of the final deoree at onoe. 
(Gokul Prasad, J.) SETH BOSHAN Lad v. 
Bhuri Singh. 1922 All. 479, 


0. P. CODE (Y of 19Q8), 0. 34, R, 8. 

- 0. 34, R. 8— Extension of time—Re¬ 
demption suit. 

O. 34, R. 8, C.P.O., applies to redemption 
suits only and under that rule the Oourt can¬ 
not extend time for payment fixed by a deoree 
where the deoree is not the deoree for 
redemption. (Tudball and Sulaiman, JJ.) 
NANDKUNWAR V. 8UJAN SINGH. 

18 A.L.J. 771 = 57 1.0. 1006 = 43 A. 2B. 

- O. 84, R. 8— Extension of time. 

The power to extend time for payment of 
mortgage money rests in the Court making the 
final deoree in a redemption suit under 0. 34, 
R. 8, t.e , the Courts of first iustanoe though 
the preliminary deoree was confirmed on ap¬ 
peal. 31 All. 328; 39 Mad. 876, Poll. (Rich¬ 
ards, C. J. and Banerji, J.) BENI PRASAD v . 
Harnam Das. 39 All. 393 = 39 I G. 630 = 

IB A.L J. 288. 

- 0. 84. R. 8— Extension of time— 

Order granting time—“Appeal. 

An order in a mortgage suit extending the 
time fixed for paying of prior mortgages on the 
property is within O. 34, R. 8. Suoh an order 
is a decree within 8. 47 and is, therefore, appea¬ 
lable. [Tudball and Rafique, 5 J.) KALIAN v. 
SADHO LAD. 35 All. 116 = 18 I 0. 14 = 

11 A L.J. 62. 

- 0. 34. R. 8 - Order refusing to extend 

time —Second appeal—does not lie. 

Where a petition for extension of time 
under O. 34. R. 8 is dismissed, an appeal lies 
against the order under O. 43, R. 1 (o) but no 
Beoond appeal lies. (Shah, A.O.J. and Kemp, J.) 
DATTATRAYA VlTHAD GaRWARE V. VASU* 
DEO ANANT GargaTE. 47 Bom. 958 = 

25 Bora. L R. 920 = 1924 Bom. 98. 

-0. 34, R. 8 —Extension ot time— 

Appeal—Effect of. 

Time allowed to a mortgagor oannot be 
enlarged merely beoause an appeal is preferred 
against the deoree by the mortgagor or mort¬ 
gagee, whioh is afterwards dismissed or with¬ 
drawn. (Mookerjee and Eolmwood, JJ.) Tara- 
OHAND MARWARI V. BROJO GOPAD MTJKEBJI. 

17 O W N. 457=18 1.0. 747 = 17 C L.J. 120. 

-—— 0. 84, R. 8 — Form oi decree — 

Retransfer for the mortgaged properly. 

After a deoree for redemption the exeouting 
Court should see that all the rights acquired by 
the mortgagee under the mortgage are retrans¬ 
ferred to the mortgagor that the latter is 
placed in his original position. (Shadi Lai, 
O.J ) MAHMAN SINGH v. NIHAD. 87 I.C. 768. 

- 0. 34, R. 8 —Form of decree — Court’s 

powers. . 

O. 34, R. 8 (4) authorises the Court to pass 
a deoree that the mortgaged property be sold 
only when the mortgagee applies in that behalf* 
The decree Bhould have been limited to grant' 
ing plfi. the right to redeem the mortgage .upon, 
payment ol the sum found due. This deoree the 
mortgagor oonld execute at any time witbm 

"'W * * % * 
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the period of limitation and if the failed to 
exeoute it he would have the right to sue again 
for redemption so long as his right to redeem 
remained alive. ( Rattigan and 8cott-Smith, 
JJ.) NlHAL CHANDRA t>. GHULAM MUHAM- 
MAD. 146 P.W.R. 1913 = 19 l.G. 886 = 

235 P.L.R. 1813. 

-0. 34, R. 8—Kanom— Redemption- 

Notice. 

0. 34, R. 8 does not speoifioalJy require any 
notice given to a Kanomdar after the decree for 
redemption i9 passed and before plaintiff obtains 
possession. The kanamdar is not prejudiced as 
he is not entitled to have delivery stayed pend¬ 
ing realisation of improvements. (Spencer and 
Devadoss, JJ.) AMBI V. PUDIA KOVILAGATH 
8RIDEVI. (1923) M.W.N. 783 = 18 L.W. 686 = 
33U.L.T. 101 lH.O.)=45 M.L J.087 = 

1924 M. 102. 

-0. 84, R. 8 —Extension of time—Suit 

for partition — Alienee impleaded as defendant 
—Decree directing possession to be delivered on 
plaintiff paying his share of the amount— 
Power to enlarge time . 

In a suit for partition the alienee of a portion 
of the joint family properties was made a deft. 
The alienation was impeached as not binding 
on the family to the extent of Rs. 800 and the 
Court direoted pl£f, to obtain possession of the 
properties from the alienee after paying a sum 
of Rs. 400 within a day fixed. Plff. defaulted 
and applied for extension of time. Held, that 
the deoree was one for redemption in effect 
in the absence of a final deoree to the effeot, 
that in oase the money is not paid within the 
time fixed the suit for possession shall stand 
dismissed, and it is open to the Court to extend 
the time for paying the amount under the 
proviso to O. 84, R. 8. 1 L.W. 682, Ref. tSesha- 
piri Iyer and Moore, JJ.) IDUMBA PARAYAN 
v. PETHI REDDI. 37 M L.J. 693 = 

11 L.W. 23 = 54 l.G. 431 = 43 Mod. 3B7 = 

27 M.L T. 216. 

-0. 34, Rr. 8 and 10— Accoimfs— Mort¬ 
gagor and mortgage—Relationship, if continues. 

The relationship of mortgagor and mortgagee 
continues to subsist even after the preliminary 
deoree in a redemption suit is passed and the 
mortgagee oontinues liable to account for the 
rents and profits by him. For oertain purposes 
the suit remains pending and in passing a 
final deoree the Court can taka into considera¬ 
tion subsequent events. ( Abriur Rahim and 
Bakewell, JJ.) Papla Ohakrapani Chet- 

TIAR V. RAMASWAMI THENKONDAN. 

42 l.G. 230. 

-0, 34, R. 8— .Extension of time — 

Mortgage decree—Time fixed for payment — 
Appeal—Whether time extended. 

Where an appellate Couro deoreo confirms 
the decree of the first Court and is silent 
regarding the time fixed for payment by the 
Court of first iustanoo, a further period cannot 
be given for payment from the date of the 
appellate decree, But 4 party, who is not bound 
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to perform any aot under the deoree of the first 
Court and who appeals to get a larger benefit 
than what the deoree grants him, is entitled 
to reokon the period in his favour from the 
date of the appellate deoree, provided he has 
not disobeyed any direotion of the Court. 15 
Mad. 170 ; 31 Mad. 28. Foil. [William, Ayling- 
and Seshagiri Aiyar, JJ.) NlMMALA MAHAN- 
KALI V. KALLAKURI 8UBBA RAO. 

41 I.C. 208 = 32 M.L.J. 455. 

-0 34,R, 8— Extension of time— Forum, 

The word ‘Court’ in O. 31, R. 8, does not 
always mean the Court which passed the deoree 
and a Court of first instance to whioh a suit 
has been remitted after a preliminary decree 
by the appellate Court, has the exclusive juris¬ 
diction to entertain with an application for an 
extension of time under O. 34, R. 8 provieo 
(Sadasiva Aiyar and Napier, JJ.)DARMARAJA 
AIYAR V. SRINIVASA MUDALIAR. 

39 Mad. 876 = 2 L.W. 1074 = 

29 M.L.J, 708 = 31 l.G, 240 = 18 M.L.T, 480. 

-0. 34, R. 8—Limitation— Redemption 

suit—Final decree for redemption. 

There is no period of limitation for the pass¬ 
ing of a final deoree in a suit for redemption. 
It is the duty of the Court to pass euoh a 
deoree. (Sadasiva Aiyar and Spencer, JJ.) 
DOKI KHODALO PATRO V. LlNGARAHI 
VIDYA BUSHANO. 22 l.G. 283. 

-0. 34, R. 8— Accounts— Redemption, 

In a deoree for redemption the accounts must 
be oarried forward up to the date when posses¬ 
sion is given. (Sundara Iyer and Sadasiva 
Iyer, JJ.) THIRUMATHUR v. SWAMINATHA 
PATTAB Karujakar. 16 l.G. 184. 

-0.134, R. 8— Deeres for sale — Right of 

mortgagor to apply. 

8. 93, T. P. Aot deals with a mortgagee’s 
application for an order for sale. But a mort¬ 
gagor oan apply for execution under S. 92 and 
obtain an order for sale. A person obtaining a 
judgment on oondition and not fulfilling it 
should be held to have waived the judgment is 
a rule whioh oannot be applied to decrees for 
redemption under the T. P. Aot. The T. P. 
Aot has deliberately omitted the provision that 
a suit for redemption should be dismissed if 
the mortgagor fails to pay the mortgage 
amount. (Sundara Iyer and Ayling , JJ.) 
GOVINDA Taragan v. Veeran. 

86 Mad 32 = 21 M L J. 941 = 
12 1.0. 432 = 10 M L.T. 322 = 
(1911) 2 M.W.N. 328. 

—--0. 34, R. 8 —Mortgage decree — Preli¬ 

minary decree — Redemption—Money not paid 
in time—Effect of. 

Until the mortgagee ohoose3 to tako aotion 
and bring the property to sale, the mortgagor 
judgment-debtor under the deoree absolute 
has no right to move in the matter. The 
intention of 0.'34, R. 8 O. P. Code is that an 
end should be put to the mortgage onoe a suit 
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(or i redemption is brought, and suoh an ioteu- 
tion would be defeated if the mortgagee after 
obtaining the deoree absolute for sale is permit¬ 
ted not to proceed with the sale, and to prevent 
the mortgagor from satisfying the deoree. 
(Dalai, A. J. 0 ) HAYAT MAHOMED v. NA- 

geswabi Prasad. ■ 26 0.0.809 = 

9 0. & A.L R. 315 = 1933 Oudh 236. 

- 0. 34, R. 8— Proviso—Extension of 

time—Contract rale of interest, 

Where a mortgagor seeks an extension of the 
time allowed by the deoree for payment of the 
deoree amount and is allowed an extension, 
he) must pay interest at the contract rate 
during the extended period, (Daniels, A.J.C.) 

Mt. Bashi Ram v. Bishambar Nath. 

9 O.L J. 439 = 1022 Oudh 268. 

- 0. 34, R 8— Mesne profits—Right to 

—Period prior to passing of final decree. 

A mortgagee is not obliged to vacate posses¬ 
sion of the mortgage property until he has 
reoeived the full mortgage money and there¬ 
fore a euit by mortgagor for mesne profits for 
a period prior to the passing of a final deoree 
in his favour in a redemption suit filed by him 
is not maintainable. (Lindsay, J.C.) Mansab 
ALI iV. SAKHAWAT HUSAIN. 

7 O.L J. 24 = 83 I.C. 303 = 

2 U.P.L.R. (J.G.) 83. 

- O. 34, R. 8— Extension of time—Post¬ 
poning payment, 

If no los3 is oaused to the mortgagee by 
late deposit of the mortgage money, delayed 
payment under O. 34, R. 8, C. P. C . may be 
aooepted. (Stuart, J. C.) JOKHAN SINGH t. 
DEBI SINGH. 60 1.0, 201=6 O.L.J. 94. 

- 0. 34, R. 8 — Extension of time — 

Redemption decree—Deposit—Tims not limited, 

CA mortgagor who obtains a deoree for 
redemption under the T. P. Aot and before the 
enactment of the C.P.C. of 1908 is entitled to 
deposit the money due before the passing of a 
deoree absolute, without obtaining an exten¬ 
sion of the time limited by the deoree although 
the said Code was in foroe at the time he appli¬ 
ed for the deposit. If the whole amount due 
under a deoree is paid into Court the deoree be¬ 
comes satisfied without any formal order of 
Court recording satisfaction provided it ie paid 
by the judgment-debtor or his authorised agent 
or pleader. (Lindsay, J.C.) BlSHESHAR SINGH 
V. BBKRAMJIT SINGH. 3 0 L J 189 = 

31 1C 349 = 19 O.C. 30. 

- 0. 84, R, 8— Extension of time — 

• Compromise decree. 

The power to enlarge time oan be exeroised 
onlyjiD oases to whioh the rule striotly applies 
i,e.,'to oaees in whioh a suit for redemption 
has been brought and in which both prelimi¬ 
nary and final deorees have been passed. A suit 
lor possession by a puisne mortgagoe against 
thei prior mortgage was compromised, by 
whioh possession was to be allowed on oondi- 
. tion of the plaintiff payiDg a oertain sum by a 
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particular date and on default of payment on 
the date possession of prior mortgagee was to 
oontinue on the date the plaintiff applied for 
extension of time, Held, that neither O . 84, R. 8 
nor 8. 148, C.P.C., applied and no extension 
oould be allowed. (Lindsay, J.C.) NlBANJAN 

Singh v. Jagannath. 

28 I G. 862 = 18 0.0,58. 

- 0. 34, R. 8— Extension of time — Re¬ 
demption after time fixed—Difference between 
—New Code and Old Code, 

Under O. 34, R. 7 a plff. mortgagor oannot 
redeem after the expiration of the time fixed 
by the Court without obtaining an extension of 
time. Under the T. P. Aot, however, be had a 
right to redeem before au order absolute for 
sale had beea passed aud suoh a right being a 
vested right is saved to the mortgagor by the 
General Clauses Aot, 8. 6 if the deoree was 
passed before the new Code oame into foroe. 
(Chamier, J.C. and Evans, A.J.C.) Jageshab 
SINGH V. BHAGWAN BAKSH SINGH. 

9 I.C. 837 = 14 O.C. 10. 

- 0. 34, R. 8 —Extension of time —Pay¬ 
ment after expiry of period fixed but before 
final decree, 

O. 34, R. 8, C.P.C, provides for an extension 
of time for good cause shown. Where a mort¬ 
gagor wishes to pay in the redemption money 
after the time specified but before the final 
deoree he has to apply for an extension of time. 
The Court may, however, treat the application 
to pay in the money as tantamount to an 
application for extension of time. Tho Court is 
not absolved from tbe necessity for passing a 
final deoree. There is no provision for the exe¬ 
cution of the preliminary deoree before it has 
been made final (Pratt, J.C ) M&UNG TUN 
Maung v. Ma Ywe. 34 I.C. 807 = 

(1919) 3 U.B.R. 183. 

- 0. 34, R. lO—Cosfs claimable under 

— Only costs in execution. 

CoBte whioh should have been included in 
final deoree, not olaimable io execution. (Ryves 
and Qokul Prasad, JJ.) JAMBAB BINGH v• 
Kallyan Singh. L.R,3i. 164 = 44 A. 380 = 

20 A.L J. 170=1922 A. 27. 

0. 84, R, 10 — Costs—Appellate Court 
—Personal liability. 

Where.the mortgagor deft, preferred a seoond 
appeal whioh was dismissed with costs after a 
final deoree had been prepared in the case by 
the lower Court, held, the appellant was per¬ 
sonally liable for the oosts of the High Court. 

22 I.C. 42 ; 11 A.L.J. 975, Ref. (Chamier, J.) 
Mohamad Sadiq v. Jaygopal. 24 I.C. 873. 

- “0. 34, R. 10 — Coafa— Whether part of 

the mortgage debt . 

The oosts of a suit allowed by a mortgage 
deoree beoome part of tbe debt, secured by tbe 
mortgage. 11 0.0. 377, Ref. (Chamier, J.) 
Pandey Jagannatha v, Juniam. 

24 1,6. 63=12 A.L.J 618. 
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-0. 34, R. 10—Caafs — Final decree 

applied for after an appellate decree for costa 
against one defendant—Costs of appeal if can be 
included in final decree. 

Where an application is made (or a fioal 
deoree after an appellate decree for costs is 
passed against one deft, alone, the deoree-holder 
cannot ask for the costs of the appeal along 
with the amount finally held due. ( Piggott , J.) 

Muhammad Sadiq v Ghaous Muhammad. 

22 1,0. 42 = 11 A.L J 978. 

-0 34, R. 10— Costs—Appellate Court 

—Personal liability. 

A mortgagee obtained a deoree for foreclosure. 
One of the defts., appealed to the High Court 
which dismissed the appeal with ooats to be 
paid by appellants. Held, the oosts of the 
High Court must be deemed to have been 
awarded against the appellant personally. 

(Rafique, J.) amba Sahai t>. Bhagwandin. 

19 1 0. 729. 

-- —0. 34, R. 10—Costs— Appeal* 

The decree for oosts on an appeal of the deft, 
from the decree for sale of mortgaged property 
is personal. tTudball, J.) BANS GOPAL SINGH 
v. rupa Narayan Singh. 19 I 0. 384. 

———O. 34, R. 10— Costs — Appeal — Right 
to add on to the mortgage amount. 

Costs awarded in mortgage suit9 inoluding 
oosts of appeal form part of tho deorotal amount 
and are erealisable in the first instacoe by sale 
of the mortgaged property and Dot otherwise. 
(Kanhaiya Lai, O.J.G. and Daniels, O.A.J.C.) 
Sadiq Husain Khan v. Ummatulfatima. 

48 I.C. 829. 

'■—0. 8ft, R. 11 —Mesne Mortgagee — 
Rights of. 

A second mortgagee is entitled to the same 
rights as the first mortgagee with reference to 
his seourity having regard to the nature of his 
mortgage. (White, C. J., Krishnaswami Aiyar, 
and Ayling, JJ.) MULLA VEETIL v AOHU- 
THAN Nair. (19111 1 M.W.N. 183 = 

21 M.L.J. 218 = 9 1.0. 818 = 

9 M.L.T 431, 

-—0. 34, Rr. 11 and 12 —Duty of puisne 

mortgagee to redeem, 

A puisne mortgagee is not bound to redeem ; 
but if he does not eleot to do so the prior mort¬ 
gagee’s right to sell the property is paramount 
as against him. 22 All. 404; 13 All. 432 ; 29 
All. 985, Con. ( Sunderlal , A.J.C.) Ram Ra- 
GHUB1R V. 1MAMI BEGAM. 9 10. 403 = 

14 0 0. 217. 

-0. 84, R. 12— T.P. Act (IV of 1882), 

Q, 96— 8uit on puisne mortgage impleading 
prior mortgagee as party. 

In a suit on a puisne mortgage the prior 
mortgagee was made a party but no attaok was 
made on the prior mortgage and its validity. 
A deoree for sale was made and property was 
purchased by the puisne mortgagee. Held, 
that ha had no power to celt free of mortgage 


O.P. CODE (V of 1908), 0 34, R. 14. 

without the oousent of the prior mortgagee 
and that a subsequent suit by the prior mort¬ 
gagee on his own mortgage is maintainable. 
(Sir Lawrence Jenkins.\ Radha KlSHUN v 
Kbursbed. 47 Cal. 662 = 47 I.A. 11 = 

88 M.L.J. 424 = (1920) M.W.N. 308 = 
11 L W. 818 = 22 Bom L R. 887 = 
18 A.L.J- 401 = 88 1.0. 989 = 
28 G W.N. 417 (P.C.), 

-0. 84, R. 12— Prior mortgagee —Ex- 

parte decree on puisne mortgage—Declaration 
of right. 

A prior mortgagee made a party to the suit 
on a puisne mortgage can have his rights de¬ 
clared under 0. 34, R. 12 even though he 
allowed an ex parte decree to be passed. 
(Stephen and Mullick, JJ.) Gadahar Prosad 
v. AULADIN. 27 I.C. 104. 

0. 34, R. 12— Decree nisi by consent — 
Sale by mortgagor—First to defendant and 
next to plaintiff—Suit by plaintiff for possession 
—Decree to be passed. 

Where a deoree nisi was got upon the mort¬ 
gage by consent to the efleot that the property 
should pass to the mortgagee without reoourse 
to any prooess of publio sale, on default of 
payment within a oertain time, and the 
mortgagor sold his equity of redemption to the 
deft, and subsequently sold the same to the 
mortgagee plaintiff who thereupon sued for 
possession without obtaining an order absolute. 
Held, that the suit should be decreed subjeot to 
the defendant’s right to redeem. ( Holmwood 
and Chapman, JJ.) Bhoban Shahu v 
GANASHAM SHAHU. 18 I C 487 


0, 84, R. 12 Sale without reference 
to prior mortgagee. 

A sale without reference to a prior mortgagee 
and without his oousent free of his mort¬ 
gage is irregular. (Twomey, J.). Maunq 8UIN 
i>. NGWENU. 6 L B.R. 144 = 

19 I.C. 2 = 8 Bur L.T. 72. 


-0. 84, R. 13— Applxoability of—Pre¬ 
sumption. 

0. 34, R. 13, C.P.C. applies to oases of salo 
held free of prior mortgages and the principle of 
the rule applies also to tho appropriation of sale 
prooeeds held subjeot to a mortgage. In the 
abseDoe of a distinot order to the oontrary the 
Court must be taken to have directed the 
amount should be applied towards the oosts 
of the suit and the interest first and then the 
balanoe towards the principal. ( Benson and 
Sundara Aiyar, JJ.) Sabapathi Pillai v 

CHOKALINGA PlIiLAI. 21 I Q. 091=' 

2a M.L.J. 882. 


-0. 84, R. 14. 


CHARGE 

Claim under Mortgage. 
Compromise Degree. 
Consent Decree, 
maintenance Decree. 
Money Decree, 
personal remedy. 
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0. P. CODE (Y of 1908), 0. 84, R. 11-Charge. 

bale in Contravention. 

scope OF. 

SECURITY. 

Charge. 

—0. 31, R- 14— Charge — Moveable 
properly—Flags of Pragwala— If can be charged 
tor payment of annuity. 

Tbs flag of the Pragwals at the confluence of 
the Ganges and Jumna for the purpose of 
attracting pilgrims is a valuable property and 
may be oharged with the payment of an 
annuity and may be sold subjeot to suob oharge 
even in execution of a deoree for arrears of the 
annuity. (Chamier and Piggott, JJ.) GANE8H 
JJ. BABU RAM. 26 I.C. 427 = 37 All. 72 = 

18 A.L J. 9 

—-0. 84, Rr. 14 and 18 —Charge on 

property—Claim for future maintenance — Re¬ 
medy by suit— Execution, 

The mortgage oharge mentioned in 0. 34, 
R. 14, C.P. Code, is a mortgage or oharge exist¬ 
ing prior to the date of the deoree and not one 
oreated by the deoree. The principle that a 
person who holds a mortgage or oharge Bhould 
have reoourse to a suit, is reoogni6ed for the 
benefit of the person against whom the mort¬ 
gage or oharge may have to be enforoed and it 
is competent to suoh a person to waive the 
protection accorded to him by O. 34, R. 14, 
C.P. Code, or by 8. 99, T.P. Aot. The petition 
of compromise which was incorporated in the 
decree, stated that the plff. would be entitled 
to a maintenance at the rate of Rs. 4 per 
month, and that if the amount was not paid 
from month to month, the plaintifl would be 
entitled to realise the sum from the defendant 
by execution of the deoree. The petition 
finally reoited that all the properties mentioned 
in the schedule to the plaint would remain 
oharged for the payment of the allowance as 
maintenance. Held, that the decree-holder 
was entitled to recover in execution without 
further suits, the allowanoe as it accrued due. 
It is not competent to the judgment-debtors to 
resile in execution proceedings and contend 
that notwithstanding the express provisions of 
the deoree, the decree-holder must be driven to 
a separate suit. (Mookerjee and Panton, JJ.) 
INDRAMANI DaSI V. BUBENDRA NATH MAN- 

DAIi. 35 O.L.J. 61 = 1922 Cal. 38. 

-0. 34, R. 14 —Charge—Rent decree. 

The eeotion applies to enforcement of a 
charge for rent payable in money to the and- 
lord by the tenant. ( Sadasiva Aiyar and 
Spencer, JJ.) Boddapbagada Venkata- 

LAKSHMANA GARU V, NENDA 8EETAYYA. 

11 L.W. 466 = (1920) MW N. 294 = 
39 M L J 30 = 87 1.0. 764 = 28 M.L.T. 44 = 

43 M. 786. 

[See contra 48 I.C. 694 = 42 Mad. 114.] 

-O. 34, R. 14— Charge—Arrears of rent 

—Madras Estates Land Act, 8■ 5. 

A statutory oharge for arrears of rent is not 
a oharge within S. 100 of the T. P. Aot. A 


0. P. CODE (Y of 1908), 0. 84, R. 14—Olalnr 
under Mortgage. 

sale in execution of a deoree for rent in 
Revenue Court passes the title to the pur¬ 
chaser free of all euoumbranoe8 exoept those 
specified in B 125, Madras Estates Land 
Aot. (Kumaraswami Sastri and Phillips, 
JJ.) PABANGI PlDDAI SUBRANA V. KATTA • 

Venkata Subya narain Jagapathi Raju.. 

42 Mad. 114 = 8B M.L.J. 443 = 
(1919) M.W.N. 28 = 48 1 0. 794 = 

28 M.L.T. 388 = 
ISee Contra 87 1.0. 764 = 
89 M.L J. 30 ] 

-0. 34, R. 14— Charge — Rights of pur¬ 
chaser. 

A charge on immoveable property oreated by 
a will, which is not compulsorily registrable 
and of the terms of whioh, the auction-pur 
ohaser could uot be ooguizant cannot be 
enforoed against the latter, he being a bona 
fide purchaser without notioe. (28 All. 656, 
Dias, from). ( Lindsay , J. C.) PABBHU 
Dayad v. Badibhan Lad. 28 I.C 867 = 

1 O.L J. 48. 

-0. 34, R. 14— Charge — Payment of 

Government revenue by mortgagee. 

Where the mortgagee in order to proteot his 
mortgage lien deposits the arrears of Govern¬ 
ment revenue, the amount of deposit forms c 
oharge on the mortgaged property. The remedy 
of the mortgagee to reoover the deposit is by a 
suit under O. 34 of the C.P.O. ( Jwala Prasad, 
J.) Raj Kumab Lad v. Jai Kaban Das. 

8 P L J. 248 = 87 1.0. 883 = 1 PL.T 228, 

-0. 84, Rr. 14 and IB— Charge—Before 

decree. 

The provisions of 0. 34, Rr. 14 and 15 do not 
apply unless the oharge was oreated before the 
deoree was obtained. (Mullick and Thornhill, 
JJ.) MAHAMAYAPRASAD SINHA V. SAKUDAl 
KOER. 46 1,0. 169. 

Claim under Mortgage. 

--—0. 34, R. 14 —Claim under the mort¬ 
gage—Mortgagor lessee—Suit for sale in execu¬ 
tion of rent decree. 

A mortgagee granting lease of tne property 
to the mortgagor oaDnot bring a suit for sale 
of the property under a rent deoree obtained on 
the basis of the lease. To esoape O. 34, R- 14, 
C.P.C. the mortgagee’s olaim should be distinct 
from, i.e., unconnected with the mcrtgage 
transaction. (Piggott and Walsh. JJ) KADMA 
pasin v. Muhammad adi. 41 All. 399=* 

80 I.C. 134=17 A.L J. 481. 

-0. 34, R. 14 — Claim under mortgage 

—Costs —Suits for possession. 

A suit was filed for the possession of^the 
mortgaged property and a deoree was obtained 
with costs. The mortgaged property, i.e , the 
equity of redemption can be attaobed in exe¬ 
cution of a deoree for costa a9 it is not a claim 
arising under the mortgage. (Banerji and 
Ryves, JJ.) Haba Bans Rai u. Sbinivab. 

38 All. 818=20 I.G. 896-11 A.L J. 84i»r 
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0. P. GODS (Y of 1908), 0. 84, R. 14-01alm 

under Mortgage. 

-0. 84, R. 14 -Claim under mortgage — 

Mortgagor in possession as lessee—Decree (or 
rent—Sale of equity of redemption. 

Under a usufructuary mortgage the mort¬ 
gagor passed a rent note to the mortgagee and 
remanded in possession. The rent not having 
been paid the mortgagee obtained a deoree (or 
rent and the assignee of the reDt deoree having 
applied to exeoute the deoree by sale of the 
mortgagor’s equity of redemption held, that the 
assignee was not oompetent to have the mort¬ 
gaged property sold icasmuoh as the agreement 
whereby the mortgagor agreed to pay rent was 
passed at the same time as the mortgage and 
was therefore part of the mortgage transaction. 
The assignee was not in this respect in a better 
position than his assignor. (Macleod, 0. J.) 
1BRAHJM GOOLAM HUSENBUX V. NAHAL 
CHAND Waghmal. 44 Bom 366 = 

86 l.C. 836 = 22 Bom. L.R. 131. 

-0. 34, R. 14 —Claim under mortgage — 

Lease — Rent. 

Where the mortgagee being in possession 
gave the mortgaged property in lease to the 
mortgagor it beiDg stipulated that the rent 
payable under the lease would be taken in lieu 
of interest and the equity of redemption was 
sold in execution of his deoree for arrears of 
rent obtained by the mortgagee on the basis of 
the lease and purchased by the mortgagee. 
Held, that the sale was not in execution of a 
deoree for the satisfaction of a olaim arising 
under the mortgage. (Sanderson, C.J., Wood- 
roffe, Mookerjee, Chatterjee and Hewbould, JJ.) 
Uttam Chandra Daw v. Raj Krishna 
Dalal. 47 Gal. 377=24 G.W.N. 229 = 

88 l.G. 167=31 O.L.J. 98 (F.B.). 

-0. 34, R. 14 —Claim under mort¬ 
gage—Equity of redemption—Mortgagee pur¬ 
chasing \n execution of money decree by a 
stranger. 

A mortgagee is oompetent to purobase the 
equity of redemption brought to sale at the 
instanoe of a stranger deoree-holder although 
the position is different where he acquires the 
equity of redemption at an execution sale at 
hie instanoe in oontravention of the rule 
enunoiated in 8. 99 of the T. P ,Aot. 23 Mad. 
977 ; 12 O.L.J. 574 ; 24 Mad. 96 ; 12M.L.J. 
390 ; 27 Mad. 428 ; 32 Ga). 296, Ref. (Mookerji 
and Beachcroft, JJ.) BHARAT RAMANUJ Das 
v. Ishan Chandra Haldhab. 

43 l.C. 212 = 27 O.L J, 431. 

0. 34, R. 14 —Claim under mortgage — 
T, P. Aet, Si 99—Distinction between. 

j A deoree-holder getting a money deoree on a 
mortgage bond with a declaration of lien on 
the property cannot bring to sale the property 
but must sue on the basis of the deolared lien. 
Distinction between the two provisions pointed 
out. ( Richardson and Roe, JJ.) Gobind 
Chandra pal v. Kailash Chandra Pal. 

40 I.G. 230 = 26 G.L.J. 364. 

Yol. 11-61 


G. P. GODS (Y of .1908), 0. 34, R. 14—Claim 
under Mortgage. 

- 0. 84, R, 14 —Claim under mortgage — 

Sale of moitgaged property for any claim 
unconnected with mortgage. 

A mortgagee is oompetent to have his mort¬ 
gaged property sold in exeoution in satisfaction 
of any olaim which he may have against the 
mortgagor, if the olaim may be unconnected 
with the mortgagee. (Shar(uddin and Tuenon, 
JJ.) Tarak Nath adhikari v. Bhuban¬ 
eshwar Mitra. 30 l.C. 988 =42 Cal. 780 

'■ — -— 0. 84, R. 14— Claim under mortgage 
—Rent decree. 

A usufruotuary mortgagee of a share of a 
Zemindari oan sue lor rent under 8. 78 of the 
Land Registration Aot .<ud the suit is not 
barred by R. 14 of O. 34 oi G. P. C. ( Mookerjee 
and Beachcroft, JJ.) Bromanda NATH DEB 
v. BemiOhandba Mitra. 

23 1.0. 981 = 18 G.W.N. 1016. 

■0. 84, R. 14 —Claim under mortgage — 
Debts of mortgagor unconnected with the mort¬ 
gage. 

A mortgagee is entitled to have the equity of 
redemption sold in satisfaction of any debt 
whioh he might have against the mortgagor 
unoonneoted with the mortgage. 0. 34, R. 14 
is restricted only to olaims arising under a 
mortgage. (Shah Din and Le-Rossignol, JJ.) 
Mehr. Bakbh v. Sanjhe Khan. 

18 P.R. 1916 = 33 1.0. 802 = 194 P.W.R. 1918. 

- 0. 84, R. 14 —Claim under mort¬ 
gage — T. P. Act, S, 99—Distinction. 

Difference between the provisions 0. 34, R. 14 
and 8. 99, T. P. Aot, is that by the repeal of 
8. 99 a mortgagee oan sell mortgaged property 
on a olaim unoonneoted with the mortgage. 

( Abdur Rahim and Kumaraswami Sastri , JJ.) 
SOWBAGIA AMMAL V. MaNIOKA MUDALIAR. 

83 M.L J. 601 = (1917) M.W.N. 782 = 
22 M.L.T. 386 = 42 l.C 978 = 6 L.W. 701. 

0. 34, R. 14— Claim under mort¬ 
gage—Decree for costs—Execution by attach¬ 
ment. 

Where a uBufruotuary mortgagee who was 
not given possession by the mortgagor sued for 
possession, and the suit was deoreed with costs, 
held, that the olaim for costs is not a olaim 
under the mortgage but by virtue of the deoree 
for ooBts, and that an attaohment of the equity 
of redemption in exeoution of the deoree does 
not oontraveue the provieions of O. 34, R. 14. 

(Lindsay, J.O.) Brijmohan v. Ram Millan! 

20 1 0, 898 = 16 0.0. 380. 

' 0* 84, R. 14 —Claim under mortgage— 
Usufructuary mortgage—Lease to mortgagor— 
8ale of equity of redemption—Arrears of rent. 

Where a usufruotuary mortgagee in posses¬ 
sion of the mortgaged property granted to the 
mortgagor a lease of the said mortgaged pro¬ 
perty and the mortgagor having failed to pay 
the amounts due under the lease the mortgagee 
instituted a suit for their recovery and obtained 
a deoree and in exeoution of it sought to bring 
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•C. P. CODE (V of 1908), 0. 81, R. II—Claim 

under Mortgage. 

to sale the mortgagor’s equity of redemption. 
Held, tho sale was not barred by O. 84, R. 14, 
C. P. C. The claim on the basis of the lease 
was not a olaim arising under the mortgage 
and the suit out of which the deoree is sought 
to be executed was a suit by a landlord for 
rent against his tenant and not that of a mort¬ 
gagee against his mortgagor. The suit was 
brought not for the recovery of interest but 
for rent. The mortgage and the lease must be 
regarded as separate transactions. 47 Cal. 377. 
Foil.; 23 All. 34 ; 23 All. 338 ; 27 All. 313, Dist. 
Where the mortgagee, granted the mortgagor 
a lease of the mortgaged property and obtained 
a deoree against him foe failing to pay the rent. 
Held, the decree was not in respect of a fum 
dne in satisfaction of a claim arising under the 
mortgage within the meaning of O- 34, R. 14 
and the equity of redemption oould be sold in 
execution. ( Contis and Adami. JJ.) RAM 
NARAYAN SINGH V. BlSBESWAR NATH 
MlSSIR- 1 P. L.T. 691 = 57 I.C. 384 = 

(1920) Pat. 230. 

O. 34, R. 14 —Claim under mortgage 

* 


—Independent transaction. 

A mortgagee night, by a suit on an indepen¬ 
dent transaction bring to sale and purchase 
the equity of redemption, 'Pratt, J. C and 
Crouch , A.J C.) NUR Mahomed v. Kessu- 
MAIj . 20 I.C. 323 = 7 S.L.R 11 

Compromise Decree. 

_O. 34. R. 14 —Compromise decree— 

« A _ _ _ ^ u« M ft. « A. A VI 


- - v, UX, »*• * ■ -- . 

Provision lor payment of mortgage money in 
instalments—Default—Provision for sale— 

Effect of. . . , , 

In a suit for ealo on a mortgage instead of 

the usual mortgage deoree a compromise decree 
was passed whiob provided that the judgment- 
debtor should pay the decreUl amount in 
certain instalments, and i! be should (ail in the 
payment of three consecutive instalments, then 
execution for the whole amount should issue 
against the other property of the judgment- 
debtor and in the event of tho amount not 
being realised in that manner, agamst the 
mortgaged properties. Held that the deoree 
itself ordered, in the event of default and in the 
event of the other properties of the judgment- 
debtor proving insufficient, a sale of the 
mortgaged property and it was not necessary 
for the decree-holders to bring a suit for the sale 
of tho property merely beoause the other 
remedy given under the deoree has proved 
infruotuoue. Tho deoree in the oase was 
something more than a decree or the payment 
of tho money in satisfaction of a olaim arising 
under a mortgage and O 34, R. 14 did not 
govern it. [Miller. O.J. and Kulwant Sahat, J.) 
Chaurasi mahasarick V. BHAGVANSAHU. 
2 Pat. 787 = (1923) Pat. 209 = 1924 P. 20. 

Consent Decree. 

_O 31 R. 14 —Consent decree—Default 


in payment—Application to sell a part of the 
mortgaged property to recover unpaid instal¬ 
ment. 


0 , P. CODE (? 0 1 1908), 0. 81, R. 11—Money 
Decree. 

A mortgage deoree payable in instalments 
provided that if any two instalments remained 
unpaid up to eix months from the date of the 
seoond instalment the whole amount then 
remaining due would be payable at onoe. The 
first instalment was paid in time the second 
was in default and third was paid. The deoree- 
holder applied to recover the amount of the 
second instalment by sale of a part of the 
mortgaged property. Held, that the application 
was premature a9 under O. 84, R. 14 where a 
mortgagee had obtained a deoree for payment 
of money in satisfaction of a olaim arising 
under the mortgage, he could not bring the 
mortgaged property to sale otherwise than by 
instituting!* suit for sale in enforcement of the 
mortgage. (Shah and Hayward, JJ.) HANMAT 
TIMAJI DKSAI V. RAGHAVENDBA GURURAO 
DESAI. 22 Bom. L.R. 6fl0 = 88 1. 0. 221 = 

44 B. 981. 


Maintenance Decree. 


_0. 34, R. 14— Maintenance decree— 

innuity for. 

An arrangement for the maintenance payable 
jy a Zemindar and his heirs to the junior 
nembers created a charge on the assets of the 
Somindari and the provisions of the deed were 
aot obnoxious to the rule against perpetuitieB 
jr any other rule of law. (Lord Phillimore.) 
RATHA RAJESWAR DORAI V SUNDBA 
PANDYASAMI Tevar. 42 Mad. 881 = 

17 A L J. 138 = 36 M L J. 164 = 
23 C W.N. 349 = 29 0 L J 381 = 
28 M.L.T 400 = 21 Bom. L.R 888 = 
(1919) M. W.N. 311 = 49 1.0. 704 = 

10 L W. 322 (P.C.). 

07 I P 0Q3 = 9.7 M r. .T fifll 1 


-O. 84, R. 14 —Maintenance decree — 

Charge — Execution. 

O. 34. R. 14 of the P.P. Code does not 
prevent a maintenance deoeee-holder from 
proceeding in execution against the property 
charged under the maintenance decree- 33 M. 
L.J. 61, Foil.; 17ML.J. 270, Not foil. 
(Spencer and Bakewell, JJ.) VENKATA RAM- 
ANAMDRTHI V. 8UNDARA R*MIAH. 

47 I.C. 630 = 23 M.L.T. 338, 


Money Decree. 

-O. 84, R. 14— Money decree — Suit for 

sale on mortgage. 

In a suit for sale on a mortgage the Court 
held the mortgage not enforceable as such and 
passed only a simple money deoree. The deoree- 
holder attaohed and sought to 9ell the mort¬ 
gaged property in execution. Held, that O 34, 
R. 14 of the C.P.C. did not apply as the mort¬ 
gage having been held to be unenforceable 
there was no longer any subsisting and effective 
mortgage. 14 A.L J. 902, Appr. ( Tudball and 
Sulaiman, JJ.) 8UBAJ NARAIN SINGH v . 
jAGBAIil SHUKUEi. 18 A.L.J. 877 s * 

a U.P.L.R. (All.) 196-57 I.G. 14 = 42 All. 556. 
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i). P. CODE (Y of 1908), 0 3*. R. II—Money 
Decree. 

-0. 84, R, 14— Money decree—Sale — 

Redemption. 

Where a sale in favour ol a mortgagee in 
exeoution o( a simple money decree obtained 
(or the mortgage debt is confirmed the sale can 
be set aside io a redemption suit by the mort¬ 
gagor or his sons. 18 All. 325; 27 All. *50; 
27 All. 617 ; 30 All. 146, Ref. (Rafique 
and Piggott, JJ.) Sirdar Singh v. Ratan 
LaL. 36 All. 516 = 21 I.C. 612 = 

12 AL.J. 899. 

-0. 34, R 14—J Monty decree—Charge 

on immoveable property— Execution—Separate 
3 uit 

A money d6oree which imposed a liability on 
the deft, to pay a sum of money to the plfls. 
also deolared that tho plffs. had a first charge 
on certain immoveable property of tho dtft. 
The plfls. having epplied in execution proceed¬ 
ings for sale of the property charged. Held by 
Shah , J., agreeing with Beaton , J. (Pratt, J , 
dissenting) that the plfls. had the right to 
bring the property oharged to eale in execution 
proceedings, and that it was not ueoeesary to 
bring a separate suit for the eale of tha pro- 
potty. Per Shah, J. - 0 34, R. 11 of the C P. 
Code means th--t the decree should relate to the 
payment ol money in sitisfajtiou of a claim 
arising under the mortgage lie.) mortgage 
independent of the decree. It cau nave no 
application where the oharge r.r the mortgage 
is created by the decree and where the direction 
as to the payment of money is in no sense a 
olaim arisiug under the mortgage. (Shah, 
Heaton and Pratt, J J.) ambalalu Narayan. 

43 Bora. 631 = 91 I.C 929 = 
21 Bom. L.R 698. 

.. 0* 34, R. 14— Money-decree — Sale of 

property in execution. 

The rule docs not bar the sale of the mort¬ 
gaged property in execution of a money dcoreo 
obtained in respect of the property, the mort¬ 
gage right being extinguished by limitation, 
compromise or some other legal defect. 

( Spencer and Ramesam, JJ.) arumugam 
PiLLAI V ALAGAPPA CHETTIAR. 

41 M.L.J. 160 = (1021) M.W N. 376 = 
62 I.C. 786 = 14 L W. 331. 

Personal Remedy. 

-0. 34, R. 14 —Personal remedy—Mort¬ 
gagee obtaining simple money decree—Property 
under mortgage can be sold in execution. 

A mortgagee, who has obtained a simple 
monoydeoree, is competent, to bring tbe 
mortgaged property to sale in execution of 
his deoree, if the mortgage has ceased to be 
enforceable. IWalsh and Wallach, JJ.) 
TANSUKH Rai V. 8RI GOPAL. 19 A.L J. 728 = 

63 I.C. 448 = 43 A. 677. 

■" ‘ 0* 3®» R* # 14— Personal remedy — 

Attachment Execution of money decree based 
on the mortgage, 

—Undue 0. 31, R, 14, O.P.C., a mortgagee is not 
precluded from attaching the property in exeou- 


C. P. CODE (Y of 1908), 0. 31, R. 14 -Sale In 
Contravention. 

tion of hia money deoree based on the mortgage 
so long as tbe sale is postponed till tbe obtain- 
ing of a deoree on the mortgage. ( Lindsay and 
Kanhaiya Lai . A.J.Cs.) RAMDA3 v MUNNA. 

18 I.C. 201=4 O.L J. 871, 

-0. 34, R. 14 — Personal remedy —.4s 

well as against property—Personal remedy, if 
can be enforced first. 

In Sind where the Transfer uf Property Aot 
is not in foroe whore a mortgage decree is, of 
an anomalous character giving remedy both 
against the seourity at;d against the person, 
tbe personal remedy may bo enforced first and 
the mortgagee may sell hia security iu exeou¬ 
tion of a money decree. But wb ;re the Trans¬ 
fer ol Property Aot is in force, 8 99 is a oat 

to such a prooedure (Hayward. A J G.) 

Ghulam Murtza Khan v. Changoomal. 

11 I.C. 192 = 9 S.L R. 71. 


Sale io Contravention. 

-0 34, R. 14 —Sale in contravention. 

8.99 of the T P. Aot (0. 34, R. 14, C P.C.) 
docs not render a sale in violation of its terms 
absolutely null and voifl. It is only voidable. If 
no oojeoiiou is takento suoh a sale before con¬ 
firmation such oeject ion cannot bo tak°n later. 
19 All. 325 ; 27 All. 517 ; 1 A I, J. 360, Poll. 
[Richards, Banetja and Tudball, JJ.) £,al 
Bahadur Singh v. abharan Singh 

37 All. 183 = 27 I 0. 799 = 
13 A.L J 138 (F.B.), 

7 0* 34. R. 14 - Sale in contravention of 
— Suit for redemption. 

The son^i in a Hindu family oan sue to 
redeem the joint family property which has been 
puroha'ed by the mortgage a f a Court sale in 
exeoution of a simple rn- ney decree obtained 
against tho father in a suit on tb" mortgage 
bond given by the father, 32 Cal. 296 IP. C ). 
R“f. (Rafique and Piggolt, JJ.) Sirdar 
Singh v Ratan Lal. 36 All. ei6 = 

24 I C. 612=13 A.L J. 085. 


0. 34, R. 14— Sa’e in entrovention of 
— Irregular but not voii—T.p. Act, S. 99. 

The violation of 8 99 of the T P. Act (O. 34, 
R. 14, C. P.C.) merely r< nders tbe execution 
sale irregular and does not mnke It a nullity. 
(Scott, P.J. and Hea'on, J.) GaNESH Narayan 
Khabe «, Gopal Vishnu apte. 

41 Bora. 397 = 39 I C. 3 = 19 Bora. L.R. 75 . 


0. 34, R. 14 —Sale in contravention 
of—Effect of—Sale in execution of money decree 
— Purchase. 

Under O. 34. R. 14, 0. P. Code, is confined 
only to claims arising under the mortgage and 
has no application to a case whore the eale 
takes place in exeoution of a deoree for money 
upon a claim not arising under the mortgage. 
5 B.L.R. 450; 32 0. 296, Ref. (Chilterjea and 
Pearson, JJ.) Raja Jagadish Chandra 
Deo Dhabal deb v. Bhubaneshwar 
Mitra. 27 G.W.N. 88=37 C L J. 268 = 

1923 Cal. 121* 
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C. P. CODE (Y of 1908). 0. 3*. R. 14-Sale In 

Contravention. 

-0. 34. R. 14 —Sale in contravention of - 

Purchase by mortgagee—Leave to bii--Mortgagte 
pu>chaser >f a trustee — Limitation Act. 8. 10 
and Arts . 120 and 148. 

Full Bench : — Where a mortgagee in contra¬ 
vention of S 99 of the Transfer of Property 
Act h is attached the mortgaged property and 
brought it up to ealo and purchased it himself 
the mortgagor or his transferee cannot success¬ 
fully maintain a suit for redemption of the 
property without first getting the sale set aside 
under 8. 47, C. P. O. Assuming that upon pur¬ 
chase by the mor'gigee himself ot the equity 
of redemption in cootravention of 8. 99. Trans¬ 
fer ot Property Aot, the mortgagee merely be¬ 
came a trustee f^r the mortgagor iu respect of 
it. Held , by the majority that the mortgagor's 
right to recover the property cannot be enforced 
by a suit for redemption within the time pre¬ 
scribed by Arc. 148 of the Lim. Aot. (Sander¬ 
son. C.J.. Woodroffe, Mooherjee, Chatterjee 
and Newbould, JJ.) UTTaM Chandra Daw 
v. Raj Krishna Dalal. 

47 Cal 377 = 24 O.W.N. 229 = 
B8 I.C. 137 = 31 C.L J. 98 (F.B.) 

-O 34, R. 14 —Sale in contravention — 

Voidable. 

When a mortgagee purobases at an execu¬ 
tion sale iu ccntr ivention of the terms of 8. 99 
of the T.P. Act, the sale is voidable and the 
mortgagor is entitled to redeem. (Fletcher 
and Smither, JJ.) Narayan CHANDRA v. 
KesHAD LAL. 46 I.C. 493 = 28 C.L.J. 181. 

- —O. 34. R. 14 — Sale in contravention — 

Voidable, not void. 

A sale in contravention of 8. 99 is not void 
but merely voidable. On confirmation of the 
auotion, the title of even the mortgagee pur¬ 
chaser without leave under C. P. C. (O. 21, 
R. 72) becomes indefeasible. Case-law dis¬ 
cussed. (Shah Din and Le Rossignol, JJ.) 

Mebr Baksh v. Sanjhe Khan. 

18 P.R 1916 = 33 I C. 802 = 194 P.W.R. 1915. 

-O. 34, R. 14 — Sale in contravention of 

— Purchase by mortgage of equity of redemption 
in Court-sale. 

8. 99 of the T. P. Aot does not lay down as a 
general priooiple that a purobaae by the mort¬ 
gagee of the mortgagor’s equity of redemption 
is invariably and in all oases invalid even in 
the ahsenoo of fraud, misrepresentation or 
misconduct. 24 Mad. 96 ; 27 Mad. 128 ; 

6 Cal. 193 ; 6 I.A. 145 ; 32 Oal. 203, Ref. 
(Benson and Abdur Rahim, JJ.) Rama- 
KRISHNA CHATRAlVA DEO V. PUSHAPATI 
VIJAYARAMA. 18 I C. 589. 

-0. 34. R. 14 —Sale in contravention 

v or voidable. 

A right to set aside sale defeating 8. 99 of 
the Aot lasts for 3 years, alter wbioh period it 
ceases and there is no revival of it after it has 
onoe ceased to exist. ( Coutts and Sultan 
Ahmed, JJ.) PRASAD DAS GOS8AIN v. JlTD 
J3AHU. _ . (1920) Pat. 289. 


i O.P. CODE (Y of 1908), 0. 34,{R. 14—Scope of r 

- 0. 34, R, 14 —Sale in contravention of 

— Mortgagee’s position—Purchase of equity of 
redemption. 

A mortgagee purchasing the equity ot redemp¬ 
tion in execution of a money decree against 
, the mortgagor does not btcome a trustee in 
respect of the property to the mortgagor. (Roe 
and Jwala Prasad, JJ.) Takait Dal Nara- 
yan v. Christian. 50 I.C. 472 = (1919) Pat 92. 

- 0 34. R. 14 —Sale in contravention of 

— Whether voidable or void. 

A sale in oontraventioo of 8. 99 of the T.P. 
Act (O. 34. R. 14, C. P. C.) is only viodable 
and not void and must ba set aside under R. 90 
of 0. 21, C. P. C., by a suit within a year of the 
confirmation of sale, under Art. 12. Lim. Act, 
before redemption can be allowed. A suit for 
redemption is not a suit to set aside the sale, 
thouen the irregularity may be sufficient by 
: itself to entitle the plaintiff to avoid the sale 
by a proper proceeding under tbe C. P. Code 
or by a suit. 32 Oal. 296 (?. 0-). Foil.; 14 C. 
W N 579, Diss, (Chamier, C. J. and Jvjala 
Prasad, J.) 8HEO Narain OJAH v. RAM 
Jatan Ojha. 1 P.L.W. 729 = 41 I.C. 533= 

2 Pat L J. 087= (1917) Pat. 373 

Scope of. 

- 0. 34, R. 14 —Scope of—Mortgagee — 

Meaning of—Application of rule. 

i “ Mortgigee ” io R 14 of O. 34 means the 
holder of a subsisting and effective mortgage 
which could still be set up by the mortgagee 
against a purchaser or would-be purchaser of 
the property. ( Walsh and Sundar Lai, JJ.) 
t’HEDI LAL V. SAADAAT-UN-NISA BlBI- 
! 39 Ail 86 = 38 I.C. 907 = 14 A. L J. 902. 

!- 0.34, R. 14 —Scope of—T.P. Act (IV 

of 1882), S 99. 

The New C. P. Code repeated 8. 99, T.P. Aot, 
and substituted in its place O. 34, R. 14 and 
thus merely effected a ohauge of procedure in 
which mortgaged property has to be realized in 
execution of money decrees and therefore, tbe 
statutory rule in force for the execution of the 
unsatisfied portion of the deoree passed in 1897 
was the rule contained in O. 34, C. P. Code 
i (1908). (Scott, C. J. and Batchelor, J) BAI 
Ganga v. Ra.jaram. 33 Bom. 248 = 

j 10 I.C. 813= 13 Bom. L R. 249. 

-0. 34, R. 14— Scope of— “ Bring the 

property to sale ”—Meaning of. 

The words inolude not only all the steps 
preliminary to the sale but tbe sale itself. 

(Beachcrolt and Walmsley, JJ.) GOBIND 
Chandra Pal v. Kailash obandba Pal. 

41 1.0. 73 = 48 Cal. 930. 

- 0. 84, R. 14— Scope of — Applicability 

of—Mortgage not intended to be operative. 

3. 99 of the T. P. Aot (O. 34, R. 14, C.P.0-) 
oannot he applied to the case of a mortgage 
which was never brought into operation or 
which according to its terms oonld not oonoe 
into operation until a condition was fulfills®' 
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<J. P. CODE (Y of 1908). 0. 84. R. 14-Scope of 

and that oondition was never fulfilled. [Abdur 
Rahim and Spencer, JJ.) Arumuga Thevan 
v. Meera Ibrahim Ravuthar. 

53 I.G. 417. 

- 0. 84. R. 14 and 0. 2, R. 2— Scope of 

—Personal covenant in mortgage—Remedies of 
mortgagee, 

Io the oase of a mortgage containing a 
personal covenant to pay, the mortgagee has 
two remedies distinct from one another (1) to 
pursue the mortgagor on the personal cove¬ 
nant, (2) to sell the property for the debt. But 
under O. 34, R. 14 of the Code, he cannot sell 
the property without a suit for sale, on the 
mortgage. O. 34, R. 14 is an exception to 
O. 2, R. 2. ( Jioala Prasad and Adami, JJ.) 

Punit Deo Narain Singh v. Bhagwati 
Sar&n. 63 I C. 303. 

- 0. 34, Rr. 14, 15. 4 and 5 —Scope of 

R. 14 is oonfined to oases where a mortgagee 
has obtained a personal deoree against a mort¬ 
gager on a mortgage-debt. In this oase, (he 
mortgagee is not entitled to bring the mort¬ 
gaged property to Bale in execution of the per¬ 
sonal deoree. He can sell the property only >n 
a regular suit for sale under Rr, 4 and 5. 
Rr. 14 and 15 read with 8. 100. T. P. Act mean 
that where immoveable property has been made 
eeourity for the payment oI the money and the 
beneficiary has obtained a decree for the pay¬ 
ment of money, so seoured, he cannot bring the 
property to sale only by a suit for sal*. The 
deoree referred to in R. 14 mu=t be a decree 
subsequent to the oreation of the security, 
(Sharfuddin and Chapman, JJ.) Brajasun- 
dar Deb v, Sarat Kumari. 2 P L J. 88 = 
88 1.0. 791 = 3 P.L.W. 202= (1917) Pat. 87. 

Security. 

- 0 34 t r. 14— Security—Performance 

of decree—Obligee not named an the bond. 

Where a person hypothecates his properties as 
seourity for mesne profits that might be award¬ 
ed by the Appellate Court and exeoutes a bond 
without naming an obligee, a suit to enforce 
the obligation agamst the surety is not main¬ 
tainable. The remedy is by application in the 
original suit itself to make the surety a party 
and pass a deoree againBt him for mesne profits. 

(Lord Phillimore.) RAJ RAGHUBIR SINGH v. 

Jai Indra Bahadur Singh. 42 All. 188 = 
48 I.A. 228 = 22 0.0. 212 = 13 L.W. 82 = 

6 O.L.J 682 = 83 U.L.J. 802 = 18 A.L J 288 = 
58 I.G. 880 = 22 Bora L R. 821 (P.O.). 

---O. 84, R. 14— Security— Execution 

against surety's property. 

R. 14 doeB not prevent sale of mortgaged 
property of a surety under a compromise deoree 
where the suit was for money, ( Piggott and 

Walsh, JJ.) Makta Prasad v. Mahadeo 
JPrasad. ... 88 All, 827-88 1.0. 982 = 

14 A.L. J. 868. 


C. P. CODE (Y of 1908), 0. 34, B. 15. 

—--0. 84. R. 14— Security— Costs of the 

Privy Council - Execution. 

A deoree-bolder seeking to exeoute his deoree 
for oosts of the Privy Council against the pro¬ 
perty effored as security must proceed by suit 
as it is a claim arising under the mortgage. 
(D. Chatterjee and Walmslty, JJ.) CHANDRA- 
BATI V. Babu Ham. 27 1.0.365 = 

19 G.W.N, 178. 

- 0 34. R 14 — Security bond — Perform¬ 
ance of decree — Enforcement in execution. 

A seourity bond given by tho judgment- 
debtor for the duo performance of tho appellate 
deoree oau be enforoed in execution. A separate 
suit is not necessary. (Jenkins, 0 J.. Barrington. 
Stephen, Mockerjee and Hohnwood, JJ.) Baij 
Nath u. sia Ram Das. 18 I C. 900 = 

17 C L J. 267 (F.B.j, 

- 0 84, R. 14 — Security—Order for. 

An order direoting seourity to pay does not 
amount to a docree for the payment of money 
within the meaning of above rule. {Roe and 
Chapman, JJ.) MADHO PRASAD v CHANDRA- 
BATI KUER. 38 I.G. 130 

-O. 84, R. 14 and S. 47 — Security — 

Compromise decreet and execution, 

When seourity of some property was giveD in 
compromising a suit for money due on a hand 
note, and a deoree was passed io terms of the 
compromise, it wa9 held that under the pro¬ 
visions of O, 94. R. 14. C. P. C., property given 
as security oculd not be subject to pale in 
exeoution of the compromise deoree. 30 Cal. 
1060, Dist.; 23 Cal. 859, Foil. ( Roe and Jwala 
Prasad , JJ ) Gokul Nath shah v. Pban 
Mad MARWARI. 1 P L.W. 69 = 37 I.C. 397 = 

(1917) Pat 871. 

— 0. 34. ! R. 18— Mortgage—Prior and 
puisne mortgagees—Decree obtained by one 
without impleading the other—Rights, 

The rule that under the new Code of Civil 
Procedure the puisne mortgagee can bring the 
mortgaged property to sale without impleading 
a prior mortgagee would apply in an ordinary 
case in whioh the property belongs to the mort¬ 
gagor, but where the relief claimed by the 
puisne mortgagee is against the mortgaged pro¬ 
perty which has been sold in satisfaction of a 
deoree on a prior mortgage to whioh he was not 
a party, the rule would not apply. He mu6t 
first redeem the prior mortgage and then bring 
the property to sale. 'Gokul Prasad , J.) 

Benabsi Goldsmith v. Bhuldau. 

1923 A. 428. 

- -0. 34, R. 18— Charge—Application. 

The rule applies to enforcement of a oharge 
payable in money. (8adasiva Iyer and 8pencer, 

JJ.) Bollapragada Venkatalakshmana 
Garu v. Nanda Beetayya. 11 L.W. 466= 
(1920) M.W.N. 294 = 39 ML.J, 30 = 
28 M.L.T. 14 = 57 I.G. 761=13 M. 786, 
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0. P CODE (Y of 1908), 0. 34, R. 3. 

- 0.34, R. 13 — Charge—Transfer of 

Property Act , S. 69 (6). 

Because the words of S 100 are very wide 
the provisions' cf 8. 68 as to the liability of a 
mortgagor apply to a person oreatiog a mere 
charge also. 'Sadasiva Aiyar and Napier , JJ.) 
RAMAERISHNAMA CHETTY V. VOVY ATI 

Chengu aiyar. 33 1 C 321 = 

27 M L J. 491. 


0. P. CODE (Y of 1908), 0. 87. 

A tenant. has do right to bring a suit to* 
determine whioh of the two defls. both of whom 
olaim rent from him i? his landlord. [Walmsley 
and Panton, JJ ) BHUSAN CHAND GHOSE v* 

Jahabmal Bhutra. 48 1.0. 783. 

-0. 33, R 3— Interpleader suit — 

Tenant suing to determine the landlord—If 
■maintainable. 


-0. 39. R. i —Interpleader suit —Mort¬ 
gagee not denying assignment, but contending it 
as void, as between him and assignees. 

Where a mortgagee does not deny an assign¬ 
ment by him of his rights under the bond, but 
contends that it is void, the mortgagor is not 
bouDd to bring an interpleader suit making the 
mortgagee and bis assignee to ioterplead aa 
between them. 33 Mad. 123, Dist. (Sadasiva 
Aiyar and Tyabji, JJ.) VENKATASUBBA AIYAR 
V. SUBHARATHINAM AIYAR. 1 L W. 419 = 

13 M L.T. 331 = 23 I C. 607 = 

27 M.L.J. 134. 

-0, 33, R, 2 —Deposit in Court—Allow¬ 
ing a party to draw it out. 

Investment of mooey deposited in Court 
pending decision with a party is objectionable 
as the successful party is entitled to the money 
from the Court without further prooeediog. 
( Sankaran Nair, J.) DORASTNGAM. v. VYRA- 
VAN C’HETTIAR. 13 M L.T. 326 = 

24 M L J. 404=19 l.C 219 = 
(1913) M.W N. 363- 

—-0, 35, R. 4— Interpleader suii — Non- 

appeararce of—Claimants—Procedure. 

The plffs. in possession of a sum of money, 
filed an interpleader suit against two rival 
olaimautg (defendants) who did Dot appear at 
the trial. Held, that the proper order would be 
to discharge the plffs. from all liability to th9 
defts, in respect of the money and dismiss them 
from the suit, and to direct them to pay the 
balance into the Court to the credit of the 
proper claimant after getting their costs. The 
Court might further order that the deits. or 
either of them might apply for payment cr 
make one of the defts. a plfi. and raise ao issue. 
( Martin, J.) KHEMOHAND ISSARDAS v. 

KHAIRUDDIN RANGBAHI. 83 l.C. 865 = 

21 Bom L.R. 948, 

-0. 38, R. 3 —Interpleader suit—Rail¬ 
way Company aczepting goods —Whether agent 
of the consignor. 

A Railway Company by acoeptiDg goods for 
oarriage does not become the agent of the con¬ 
signor within the meaning of th6 rule. The 
Company may file an interpleader suit against 
consignor and another party olaimiDg adversely 
against oonsignor. ( Heaton and Shah, JJ.) 
Chagan Lab Hibabab v. B. b. & o. I. Ry. 

28 1 0. 918 = 17 Bom. L.R. 889. 

--er—O. 30. R. 5 —Interpleader suit—Land¬ 
lord and tenant . 


Where a terant was sued by another posing 
as the former’s landlord for rent and a deore9 
was passed against him on the ground that he 
was the plaintiff's tenant and the tenant there¬ 
after sued to have it deolared that he was tho 
tenant of another, held, that Buob a suit was in 
ihe nature of ad interpleader suit and was not 
maintainable coder 8. 42 of the 8peoifia Relief 
Aot as the defendant was not a person 
interested in denying the plaintiff's tenancy to 
another and as no iujuDotion was asked for and 
that it was also barred by res judicata. 
(Mookerjee and Camduff, JJ.) NANJI KOEB 
v. UMATUL BATUL, 13 I C. 40 = 

IS C L J. 658. 

-0. 36, R. 1 —Special case — Re opening 

of. 

It is settled praotioe that where a apeoial case 
is stated by ooneent it oan only be re-opened by 
mutual coDseDt. (Kajiji, J.) MONIE v. 8COTT. 

43 Born. 281=47 1 0 642 = 
20 Bom. L.R. 839,. 

-0. 37 —Suit under on promissory note 

— Oral agreement as to payment of interest — 
Decret. 

In a suit on a promissory note instituted 
uuder Chapter o7 of the C P. Code where nc 
leave had been obtained to defend the suit the 
plaintiff is no6 entitled to a decree for inteiest 
at 18 per cent on the strength of an oral agree¬ 
ment alleged in the plaint. The plaintiff can 
only get interest at 6 per cent. ( Rankin , J.) 
KADER BUKSH HAZIR BUKSH V. SHAIKH 
BeraJUDDIN. 49 Cal. 716 = 1922 Cal. 313. 

-0. 37— Defence doubted by Court- 

Procedure, 

Where in a suit on a pro-ncte under O. 37, 
the deft, applies for leave to appear and defend 
the suit, and the Court doubts the sincerety of 
the defence, it should grant leave on condition 
that the deft, should pay into Court the amount 
olaimed. (IFaZfis. C.J. and Hughes, J.) 
Chakrapani Chettiar v. Kamabavabi 
Ammal. 60 1C. 639 = 12 L.». 712. 

-0- 37 — 8cope of. 

O. 37 of the .Code refers only to the mode of 
trial in suits and does not confer any jorisdio- 
kion. [Pratt, J.C. and Crouch, A.J.C.), 

Doubat bam v. halo Kanya. 

13 1.0. 214 = 8 8 L.R. 18V 
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0. P. CODE {Y of 1908), 0. 37, 

-0. 87— Pleas, 

In summary suits under 0. 37 it is im¬ 
possible to go into partnership aooeunts and 
so the plea that it is part of partnership aooount 
oannot be raised. (Crouch, A.J.C.) KISHOMAL 
KIRPOMAIi V. VlSHINDAS SUKHRAMDAS. 

9 I.G. 299. 

-0. 37, R. 2— Suit on shajak Hundi— 

Leave to defend—Affidavit in support —Sef off. 

An affidavit in support of an application for 
leave to defend as required by O. 37, R. 3 (1) 
of the O.P. Code must disolose facts sufficient 
to support the applioaticn. O. 37 contains 
provision for a summary procedure, which is 
antagonistic to an investigation of olaims to 
a set-off, unless of the dearest description. 

(Fawcett, J.C.) Firm op Koovebhan sukh- 
nand v. Firm op Madan Das Siroonal. 

49 1.0. 193 = 12 S.L.R. 70. 

-0. 87, R. 3 — Charge on the property. 

An order oharging the property of an insol¬ 
vent-debtor for the repayment of plfi’s. claim 
cn conditions of granting permission to defend 
his suit is a permanent obarge till re payment 
of olaim. (Mooktrjee and Panton, JJ ) East 
India Cigarette Manufacturing Coy., 
Ltd. v. anand Mohan Basak. 

88 1 0. 10 = 24 G.W.N. 401. 

. - 0. 87, Rr. 3 and 4—Ex-parte decree in 

summary suit—Remedy of deft, not obtaining 
leave to defend—Decree, if can be set aside. 

The only remedy of a deft, against whom a 
decree haB been passed in a summary suit 
under O, 97, OtP.O., he having found it impos¬ 
sible to obtain the required leave to defend 
within the time allowed, is by an application to 
set aside the ex parte decree and on euoh appli¬ 
cations, leave should be given to him to defend 
the Buit. (Pratt, J.C.) Firm of Jamnadas v. 
A. E. Gayer. 11 I o. 433. 

-0. 87, R. 4 —Deposit of money— Ques¬ 
tion of ownership. 

Where money is despositod by a deft, as a 
oondition preoedent to the setting aside of a 
deoree under the rale, the deoretal amount is a 
charge on the deposit if final judgment is passed 
against the deft. The Court is not competent 
to enquire into the ownership of the money de¬ 
posited. The oase may be different if land was 
furnished as seourity. In suoh a oase the title 
of the owner would not be lost. [Abdur Rahim 

and Oldfield , JJ.) Gopalaiyyab v. Thibu- 

VENGADAM PlLLAI. 8 L.W 407- 

88 1.0. 481-32 M.L.J. 803. 

-—0. 17, Rr. 7 and 8 —Interest up to 

redemption. 

The parties did not oomplete redemption of a 
mortgage it it remained unredeemed on the ex¬ 
piry of lonr years from date as agreed. Held, the 
mortgagee in possession is entitled to damages 


0, P. CODE (Y of 1908), 0. 88, R. 2. 

and the fair measure of damages is prima facie 
the rate of interest determined by the parties in 
tbeir original oontraot. Before the defendant 
oan be redeemed the plaintiff must pay him 
interest in aooordance with the terms of the 
oontraot up to tbo date of redemption. (Le- 
Rossignal and Harrison, JJ.) MANGLI w. 
Bidha LAD. 1928 Lah. 404. 

-0. 88 -Small Cause Court —1/ can 

attach immoveable property. 

Bmall Cause Court oannot attach immo" 
veable property. (Rankin and D B. Chose, JJ.) 
BADEK ALI v. SAMED ALI. 28 0 W N 16 = 

1924 Cal. 198, 

-0. 38, R. 1 —Pendency of appeal — 

Effect. 

The mere faot that an appeal is pending 
against a decree is no reason for not enforcing 
exeoution by arre6t when tho exeoutiou has not 
beeo stayed. (Scott-Smilh, J.) MEHR OHAND 
V. RAM Lad. 1924 Lah. 360. 

-0. 88. R. 1 —Intent to delay — Atten¬ 
dance in Court at anothtr place. 

Where a person has to leave his plaoe of re¬ 
sidence for attendance in a criminal Court hie 
departure is Dot with a view to delay the plaint¬ 
iff or avoid the process of Court or to obstruct 
or delay exeoution. Court is not justified to 
ibsue an order under O 38, R. 1, C.P C. 
(Cfteuis, A.C J.) Daulat Ram v. Kibpa Ram, 

4 Lab. L.J. 428. 

-0 88, R. 1 —Security for appearance 

of defendant—Object of—Mode of enforcement. 

Tbe objeot of the surety bond given under 
O. 38, R. I is to seoure tbe rights of the judg- 
ment-oreditor. The Government are cot inter¬ 
ested in the proceedings in aoy way, The bond 
should bo enforced on the application of the 
judgment-creditor ouly to tho extent of the 
money payable under the decree. [Pratt, J.C. 
and Crouch, A.J.C.) HUSSAIN ALI 8ILLE- 
manji v. Secretary of state for India. 

28 1.0. 92=8 S.L R. 270. 

-— 0. 38, R. 2 = Arrest before judgment— 

Deposit of money — Lien. 

Monty paid into Court by a deft, arrested 
before judgment sufficient to answer the plaint- 
ifi’a olaim, is ear-marked for the suit and is 
subjeot to the lien of tbe plfi for bis decree 
amount in oase he euooeeds. Tbe insolvency 
of the deft, before deoree does not vest tho 
money in the Offioial Reoeiver. The case is 
different if seourity is given for the appearanae 
of the deft. 89 Mad. 903 ; 29 Bom. 405, Diet. 
(Ayling and Coutte Trotter, JJ.) BEENA Vena. 
Ramiah ayyab v. Gopala ayyab. 

41 Mad. 1088 = 49 1 0. 20 = 80 M.L J. 889. 

-0. 88, R, 2- Attachment before judg¬ 
ment— Claim— O. 21, R. 68, if applicable. 

O. 21, R. 68 of the 0, P. Code requires a 
- claimant whose objection to an attachment. 
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before judgment has been disallowed to bring a 
suit on his title under O. 21, R. 63 within the 
period presoribed by Art. 11 of the Limitation 
Act. 41 Mad. 23, Overruled. I Wallis , C.J., 
Oldfield and Sheshgiri Aiyer, JJ.) MaLIKH- 
ARJUN v. MATLA PAULI VlBAYA. 

41 Mad. 819=a24 M.L.T. 131=. 
38 M.L.J. 231 = 8 L.W. 197 = 
47 I.C. 1000 = (1918) M.W.N. 699 (F.B.). 

—-O. 38, R. 2— Surety—Extent of liabi¬ 

lity—Production of judgment-debtor. 

Where a person stand surety under O. 38, 
R. 2, C.P. C Dde for another arrested before judg¬ 
ment the surety is not discharged from liability 
unless at the time when the judgment-debtor 
is produced, he can be oalled upon to pay up 
the decree amount or suffer imprisonment in 
default. The mere produotion of the debtor 
with a produotion order dot! not absclve the 
surety. \Miung Kin, J.) 8UBRAMANIA IYER 
u. Abdul Rahman. 11 L.B R. 444 = 

1 Bar L J. 196 = 1923 Rang 98 (3). 

-O. 38, R. 2 —Sureties for appearance 

—Surety bond providing for perfomance of 
decree — Construction — When surety is 
discharged- 

Where a judgment-debtor was released from 
arrest on surety furnishing seourity for his 
appearance on a oertain day and the surety 
ezeouted a bond for the due performance of 
the deoree on failure of the judgment-debtor 
to satisfy it, the bond was not in accordance 
with the Court’s order and the surety was dis¬ 
charged from his responsibility on the appear¬ 
ance in Court of judgment-debtor on the 
speoified day. (Pratt, J.* CBANDi CHABAN 

Ben v. Ram Coomab Chakravarty. 

23 1.0. 349 = 7 Bur. L I. 9 

-0. 88, R. 3— Compromise — Liability. 

8. 135 of the Contraot Aot has no applioation 
to the oase of a surety under O. 38, R. 3 and 
his obligation continues even though the 
parties to the 9uit entered into a compromise 
on the strength of whioh a deoree was passed 
by the Court. ( Seshagiri Aiyar and Burn, JJ.) 
Odayamangalath appamni Nair V. 

ISACK MACKADAM 37 M.L.J. 438 = 

10 L.W. 683 = 83 I C. 367 = 

43 Mad. 272. 

—--0. 38, Rr. 4 and fl— Attachment — 

Joint Hindu family—Money decree against 
co-parcener—Attachment of his share during his 
lifetime — Sale after his death—Interest of 
purchaser. 

Where in ezeoution of a money deoree, the 
ohare of a Hindu oo-parcener in the family 
* property was attaohed daring his lifetime and 
brought to sale after his death bis interest 
passes to the auotion-purbaser and preoludes 
the title arising from survivorship. 4 M«d. 302, 
Foil.; 5 Oal. 48 fP.C.); 26 Cal. 179 (P.O.). Ref. 
(Sanftaran Nair and Tpabji, JJ.) Thadi 
BAMAMUBTHI o. MOOBA KaMIAH. 

18 M L.T. 123-24 I.C. 687 = 

ia t U»14) M.W.N. 733. 


0. P. CODE (Y of 1908), 0. 88, R. 8. 

-0. 38, Rr, 8 and 6— Attachment- 

Trustee failing to produce accounts. 

The Court did not commit an error of sub* 
stanoe by direotiDg the trustee to furnish 
seourity before it ordered attachment as pro- 
vided by Rr. 5 and 6. Where a trustee disobeyed 
an order of Court to furnish aooounts under 
S. 92, C.P.C. (Piggott and Walsh, JJ.) JAI 
Narain V. Bankey Lad. 411.0.89. 

- 0.38, R. 8 —Attachment before judg¬ 
ment—Effect of. 

Attaobment before judgment confers no right 
on the party who obtains the order of attach¬ 
ment. ( Richards , C J. and Banerjee, J.) 
Bisheshar Das v. ambika Pershad- 

37 All. 878 = 29 I.C. 622 = 13 A L J 732. 

- 0. 38, R. 3 and 0. 89, R. 1—Mortgage 

of malikana— Decree fcr sale —Order of attach¬ 
ment and injunction, if competent. 

Appellant mortgaged to respondent his right 
to receive malikana dues from a number of 
villages. A decree for sale was passed od the 
mortgage. Before the sale the deoree-holder 
obtained an order restraining the judgment- 
debtor from reoeiviog the malikana dues. Reid, 
that the Court had no power either to attaoh 
the malikana dues or to prevent the appellant 
from receiving them. ( Chamier and Piggott, JJ.) 
Muhammad Inam-ul-lah-khan v■ Narain 
DAS. 37 All 423 = 

29 I.C. 601 = 18 A.L.J. 869. 

- 0. 38, R. 8 —Attachment before judg¬ 
ment— Conditional — Scope • 

An order of attachment before judgment oan 
only be made after defendant fails to show 
oause to the oontrary or to furnish seourity and, 
a conditional order of attaobment baa effeot 
only until the defendant so furnishes security. 

( Ryves and Piggott , JJ.) NATHU MaB v . 
Kishori Lad. 23 I.C. 107. 

- 0. 38, R, 3—Intend to obstruct or 

delay is essential. 

Intend to obstruot or to delay the ezeoution 
within the terms of the rule must be oleArly 
proved. Vague allegations about the defend' 
ant being about to remove the whole or any 
part of tbe property from the looal limits of 
the jurisdiction of the Court will not suffice, 

( Macleod , 0. J. and Shah, J.) 8ENAJT v. 
Panaji. 23 Bora. L.R. 1228 = 

46 Bom. 431 = 1922 Bom. 276. 

-0. 38, R. 8 —Defendant attempting to 

dispose if property during pendency of suit 
is not enough. 

The faot that the defendant has attempted 
to sell some of his property during the pen 
denoy of the proceedings against him is not 
enough, to infer that the sale was with 
intent to obstruct or delay the ezeoution of 
any deoree that may be passed against hint 
whioh is neaessary to invite the applioation 
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of O. 39, R. 5 of the Code. (Macleod, O. J. 
and Shah, J.) NOWROJI Pudomji v. Dec- 
OAN BANE, LTD. 48 Bom 1296 = 

63 I.G. 958 = 23 Bom, L.R 890. 

-0. 88. Rr. B and 6 and 0. 43, R. 1— 

Glauie iq) — Attachment before judgment — 
Conditional order on failure to give security — 
Security furnishing—Appeal from order — 
Letters Patent, cl. 15. 

O. 39, R. 6 of the C.P.C. empowers the Court 
iu the events stated to direct the attachment 
of th9 defendant’s property. The power given 
by 0. 38, R. 5 to make an alternative order 
directing the defendant within a specified time 
to furnish eeourity or to appear and show 
oause why he should not furnish seourity carri¬ 
ed with it as an incident the power, after 
hearing the defendant, to confirm the order 
that security be furnished. Under its general 
powers the Court may then, if necespary, extend 
the time for the furni9hiog of the security. 
Where the defendant fails to show oause why 
he should not furnish Beourity the Court may, 
under R. 6. direol finally that eeourity, be fur¬ 
nished or in the alternative, under R. 6 direot 
the attachment of the defendant’s property. 
The power of attachment also exists if the 
required seourity i9 not furnished. The provi¬ 
sions of the C.P.O. do not contemplate an 
appeal from an order direotiDg the defendant to 
furnish seourity. An appeal lieu from an order 
of attachment made under R. 6. Whore an 
order for attachment is made on failure of the 
defendant to furnish seourity and the 
defendant in fact furnishes suoh seourity. there 
is no operative order of attaohment and the 
remainder of the order is merely an order for 
the furnishing of security not appealable either 
under the C.P.C. or as a judgment under the 
Letters Patent, (Sanderson, O.J. and Richard¬ 
son, J.) Haji Mohamuddin and Co. v. The 
Eastern Japan Trading oo. 

80 Oal. 219 = 1923 Gal. 639. 

-—0. 88, R. 8 — 8mall Cause Court — 

Immoveable property. 

It is open to a Small Cause Court to attaoh 
immoveable properly before judgment under 
O. 38, R. 6. O.P. Code. (Newbould and Panton, 
33.) Kadarnath Paramanik v. Hem Nath 
KARMakar. 49 Gal. 991= 1923 Gal. 176 (2). 

———0. 88, R. 8 —Attachment before judg¬ 
ment Money deposited by sureties for release 
of attachment —Assets held by Court — Rateable 
distribution. 

The attaohment before judgment should res¬ 
trict the rights of persons holding deorees 
against the defendant. Where assets are held 
by a Court, the intention of legislature is to 
afford evec y otoditor equal opportunities of 
obtaining a rateable advantage in the available 
assets of the jadgment-oreditor. (Richard¬ 
son, J.) GHISULAL t>. TODARUAL. 

26 O.W.N; 169 = 1922 0. 19. 

•" —0. 88, R.8 —Mortgage suit—Prelimin- 
ary decree— ‘Right to personal decree—Attaoh- 
ment of other properties, 

Vol. 11—52 


G. P. GODE (V of 1908), 0. 38, R. 5. 

A mortgagee, may, after preliminary decree, 
attaoh under 0. 38, R. 5 other properties of the 
mortgagor, if the hypotheoation is insufficient 
and the mortgagor intends to dispose of his 
other properties fraudulently. (Greaves, J.) 
JOGEMYA DASSI V. BAIDYANATH PRAMANICK. 

50 1 0. 924 = 46 Gal. 248. 

-0. 88, Rr. 9 and 6 aad 0. 33. R. 8 — 

Pauper suit —Time for attachment . 

There is no suit before the Court until the 
application to sue iu forma pauperis has been 
granted. Consequently the Court has no juris¬ 
diction to attaoh defendant’s property before 
judgmeut under 0. 38, C.P.C. (Fletcher and 
Newbould, JJ.) PubNaCHaNDRA GHABRI v. 
TARAPROSAD MAITI. 28 G.L.J 159 = 

38 1.0. 600 = 21 C.W.N. 870. 

-O 38, R. 9 and 0. 43. R. 1, Cl. (ql— 

Attachment before judgment—Refused alter 
hearing defendant — No appeal lies. 

Where an application for attachment before 
judgment l is dismissed by the Court of first 
instance after hearing the defendants, no appeal 
lies against that order. (Mookerjee and Chal- 
terjee, JJ.) MaHENDRA NARAIN v. GURU DAS 
BAIftAGI. 33 I 0. 689 = 23 O L J 392. 

-0 38. R. 9 — Attachment before judg- 

mznt—Effect of. 

Attaohment before judgment does not give 
any iucerest in the attaohed property. A person 
obtaining attaohment before judgment cannot 
restriot the right of the oreditor holding 
previous deoree- ( Mookerjee and Newbould, JJ.) 
Madhusudan Patitun da v Rash Mohan 
BEN PODDAR. 30 I.G. 38 = 21 G.L J. 614. 

-0. 38, Rr, 8 and 6 —Attachment before 

judgment—Duty of Court to afford opportunity 
to furnish security. 

A Court has do power to pass an order of at¬ 
taohment before judgment without the essential 
elements mentioned in R. 5 and without 
giviog an opportunity to furnish security. 
( Mookerji and Carnduff, JJ.) JAIPARK&8n 
Narain Singh v. Basanta Kumar Debi. 

IS l.C. 604. 

-0. 38, R. 9 —Attachment before judg¬ 
ment—Dismissal of suit—Reversal on appeal. 

The Court ought to withdraw attachment 
before judgment on the dismissal of a suit. 
Suoh an attachment is not however revived by 
reversal of the dismissal on appeal. ( Mookerjee 
and Cox, JJ.) 8ASIBAMA KUMARI v. 
Mehrban Khan. 9 1 o, 918 = 

13 G.L J . 243. 

-0. 38, R. 3—Surety’s liability— Dura¬ 
tion. 

A surety’s liability oeases as eoon as the 
first Court dismisses the suit. His liability is 
not revived by the appellate Court subsequently 
decreeing the plaintiff's claim. ( Johnstons , J.) 
Shankeb v. Ram Kishen. 

83 P.W.R, 1918 = 29 I.G, 271 = 

: - o . 147 P.L.R, 1918 
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-— 0. 88, Rr. 5 to 11— Order before judg¬ 
ment — Actual attachment after — Validity — 
Dismissal cf execution—Application—Effect on 
attachment. 

Au attachment applied for before judgment 
but aotually effected after decree has etill the 
force of the attachment before judgment under 
O. 39 ; O. 21, R. 57 does not apply to attach¬ 
ment before judgment under O. 38 and the 
dismissal of the subsequent exeoution applica¬ 
tion will not put an end to the attachment. 
(Phillips ar.d Kumaraswami Sastri, JJ.) 

Rudravaram Venkatasubbiah v. Ven¬ 
kata SESHAYA. 42 Mad. 1 = 

24 M.L.T. 346 = 33 M L J. 887 = 
(1918) M.W.N. 606 = 48 I.C. 282 = 

3 L W. 369 

-- 0. 38, R. 3 —Hindu Law—Death of 

judgment-debtor— After attachment — Decree — 
8u r vivorship — Accrual. 

An attachment followed by a deoree prevents 
the aocrual of the title by survivorship where 
the judgment-debtor dies after attachment of 
decree but before the order for sale. (Qankaran 
Nair and Ailing, JJ.) MUTHUSWAMI 
CHETTI v. CHUNaMMAL. 24 I C. 320 = 

26 M L J. 317. 

— •— O. 38, R. 3-» Attachment before judg 

ment—Non compliance with the prooistons of 
R 5 —Attachment ultra vires— Alienation not 
void. 

An attachment before judgment without 
complying with the provisions of R 5. is ultra 
vires and r.hecefore 6Uoh an attachment doe3 
not oome in the way of alieuation of that pro¬ 
perty. (Xolwal, J.) BansIBaB v, SITARAM 

1922 Nag. 238. 

- O'. 38. R 5 and 0. 21. R. Attach¬ 
ment before judgment—Dismissal of execution 
application ceases on. 

An attaobment before judgment oeases to be 
operative on the dismissal of the first applica¬ 
tion for exeoution. 17 N.L.R. 121 foil. 

(Hallifax , A.J.CJ.) AMOBAKSAO v. MaHTPAT- 
RAO. 1922 Nag. 81. 

- 0. 38, R. 9 and 0 21. R. 87— Attach¬ 
ment before judgment—Becomes one in execu¬ 
tion on application in execution. 

An attachment betore judgment, made 
under O. 38, R. 5 of the Oode, beoomes one in 
exeoution on an application for exeoution 
and R. 67 of O. 21 will apply to it equally 
with the other rules of O. 21. (Hallifax, 

A.J.G.) Ganpat v. Mukunda. 

68 l.C. 712 = 17 N.L.S. 121. 

-0. 38. R. 5 and 0 80, R. 1— Attach¬ 
ment ol immoveable properly before judgment — 
8mall Cause Court . 

A Small Cause Court has power to attaoh 
immoveable property before judgment. The 
O.P. Code, (1909) has altered the law in this 
reepeot. (Drake Brockman , J. 0.) Kanghedi 
v. Kanghedi, 48 l.G. 128-14 N.L.R. 1. 


0. P. CODE (Y of 1908), 0. 98, R. 8. 

—0.38, R. 8— Considerations guiding the 
applicability of the rule. 

The power given under the O.P. Code to 
attaoh before judgment should be exercised 
only on dear proof of the existenoe of the 
misohief aimed at. The court must be satisfied 
not only that the defendant is about to dispose 
of his property or to remove it from the 
jurisdiotion of the oourt, but also that his 
objeot in so doing is to obstruct or delay the 
execution of any deoree that may be passed 
against him. If the oourt accepts tbe view 
that defendant bas no intention of alienating 
the proper'y, there is no power to order attach¬ 
ment. ( Miller, C J. and Eulwant Sahay , J.) 
CHANDRIKA PRASHAD 8INGH v. Hira LAB. 

9 Pat. L.T. 124 = 1924 P. 312. 

-0. 38, Rr, 9 and 11— Attachment 

before judgment—Passing of decree. 

Where property is attached before judgment, 
the fact that a deoree is made in tbe plaintiffs 
favour does not determine the attaobment, 
which continues in foroe. (Miller, C J. and 
Jwala Prasad, J.) Heramba NATH BANDO- 
PADHYA V BURENDRA NaTH MlTRA. 

1919 Pat. 460. 

-0. 88. R. 9— Attachment before judg¬ 
ment- Order, when proper. 

When a party seeks to obtain an order of 
attaobmeDt before judgment, he must have 
definite evidence to satisfy tbe Court that there 
is reasonable cause for believiug that tbe judg¬ 
ment-debtor iB about to dispose of tbe whole or 
part of his property with a view to defeating 
his oreditors. It is not suffioient to make only 
general allegations. ( Chapman and Atkinson, 
JJ.) KHOKA Marwari V. RAMACHaNDRA 
MARWARI. 44 I C 210. 

-0. 38. R. S— Surety — Obstruction to 

property attached being left with surety— 
Discharge of bond. 

A surety for the production before the Court 
of property released from attachment before 
judgment is entitled to be put in possession of 
tbe property. If not put in possession he cannot 
be proceeded against in the event of deoree be* 
iog passed. On giving surety, the property was 
released from attaohment on the security of the 
property of the surety. If he is prevented from 
obtaining possession by the oonduot of tbe 
plaintiff at whose instanoe tbe order of attaoh¬ 
ment before judgment was made he is entitled 
to have the seourity bond oanoelled. (Pratt, J.) 
Rangbab v. S.T.RI. CHETTY. 

12 Bur. L.T. 89 = 02 1.0. 980. 

- 0. 38. R. 0— Attachment before judg¬ 
ment—Property outside jurisdiction, 

A Civil Court has no power to issue a warrant 
of attaohment before judgment on property 
situated without its jurisdiction. 8 B.H.C.B- 
(O.O.J.) 29, Appr. (AfeColi, A.J.C.) BHAI 
Khan v. Deb Raj. 281.0.171* 

(1814) 2 O.B.R. Ifc 
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77 ;0 *8, R. 8— Surety — Reference to 

aroitration—Liability of surety. 

Where a surety bond has been given for the 
property attaohed before juJgimnt, the decree ia 
the sun. oau be executed against the surety 
also. The liability ol the surety is the same 
whether the judgment has been arrived at by 
the Gouct a:ter a regular trial of the Court 
pronounoee judgment on an award passed by the 
arbitrators appointed in the suit. Arbitration is 
an ordinary inoidont of the suit. (Pratt, J.O. 
and Hayward, A.J.C.I UMERMAL JANIMAL v. 

Firm of Bhojraj Hassomal. 

43 I.C. 429 = 11 S.L.R, 122. 

0* 88, R* 8 (1) and (8) — Simultaneous 

orders. 

Order conditional under R. 5 (3) cannot be 
made without aooompanying order under R. 5 
(I) to furnish security or to show oause why it 
should not be furnished. (Newbould and Panton, 
JJ.) ABDUL KABIM v. NUR MAHOMED. 

87 1.0. 907. 


-0- 38, Rr. 5 (1) (b) and 6 (b)—Dis- 

charge of surety without notice to parlies. 

Au order of discharge of a surety without 
notice to the parties is resoindable at the in¬ 
stance o' any party, a mere notioe given by a 
BUtety that he intends not to be a eurety any 
longer does not enable him to withdraw from 

the guarantee at an? time. 29 Cal. 69, Dist. 
(Fletcher and Richardson, 33.) ABDUL Bary 
v. BELAYAT ALI. 37 I c. 919. 


~ 0 - 38. R 8 ( 1 ) (b)— Attachment befor 

judgment—Security—Attaching creditor whethe 
acquires—Charge on money deposited. 

Per Wallis, C.J. plfi. gets no charge on tb 
money paid by a deft, as BJourity for produc 
iDg and plaoing his property at the disposal o 
a Court whenever required. Attaobment o 
the property in default of suoh security bein; 
given doeB not confer title on thd attaobmen 
creditor. Per Seshagiri Iyer. 3.—R. 5 (1) (b) o 
O. 38 gives a control to the Court over the pro 
perty and not a preferential right to the plff 
who moves the Court over others who havi 
olaim? against the deb'or. If a creditor desiret 
to obtain a special charge upon some specific 
part of the property under the writ of attach¬ 
ment, he must obtain some order giving him 
speoial right or oharge on a speoifio part of the 
property. Pollard in re, Pollard ex parte 
(1903) 2 KB. 41, Cited.’ (Wallis 0 jf and 
aeshagiri Iyer, 3.) ERIKULAPPa CHETTY v. 

The Official assignee of Madras. 

32 1.0. 190 =>39 Mad. 90S. 

7 ““ 0. 38, R. 8 (8) — Attachment before 

judgment—Order passed without jurisdiction— 
Realisation without jurisdiction — Withdrawal 
by decree-holder—Refund. 


A Court has no power to order attaohment of 
a debt payable to the deft, outside its jurisdic¬ 
tion by a person outside its jurisdiction ; suoh 
order if passed is illegal and must be set aside. 
If ou such order being passed, the money is 
realised by the Coart and withdrawn by the 


G P. CODE (Y of 1908;. 0. 38. R. 10. 

deoree-holder, plff. must be made to bring baok 
the moDey with interest and on his failure, 
the money should be realised by attachment 
and sale ol his property. (Mookerjee and 
Cuming, JJ.) SURENDRA Natb v. BANSI 
BADAN. 24 C L.J. 833 = 36 I.C 4B7 = 

22 G.W.N. 160. 

*7 - 0. 38, R. B (3) — What is not a condi- 

tional order. 

An order direotiug the defendant not to part 
in any way with the property sought to be at¬ 
tached by the plaiulifl ooucurreuily with issue 
of uoiioe to the deft, to show oause why an 
attachment should not issue before judgment, 
oannot be ooustrued as ao order of conditional 
attachmant under O. 38, R. 5 (9). (Mookerjee 
and Chatterjee, 33.) MAHENDRA NARAIN v. 

Guru das eairagi. 

88 1 0. 689 = 23 0 L.J. 892, 

- 0. 38, R. 6 —Order under—When to be 

passed. 

Order conditional under R. 6 cannot be 
passed unless the deft. ha3 failed to furnish 
seourity under 8. 6 or fails to show oause why 
suoh security should not be furnished. » New¬ 
bould and Panlon, 33.) ABDUL KARIM v. NUR 
Mahomed. 37 I G. 907. 

- 0. 38, R. 8 —Limitation Act, Arts. 11 

and 13 — Order passed under 0. 36, R. 8 does 
not govern 0. 21, R. 63. 

A suit to recover property released from 
attaobment under O. 38, R. 8 does not fall 
under Arts. 11 and 13, Limitation Aot. The 
suit is not one to set aside an order of a Civil 
Court within Art. 13 and the existence of the 
order releasing the attachment before judgment 
is no bar to it. O. 38 only provides the mode 
ol investigation into olaims to property sought 
to be attached before judgment and an order 
passed under it cannot he said to determine the 
ownership of the property in dispute even for 
the purpose of the suit in connection with 
which it is made The rule doos not incorporate 
all the provisions of O. 21, and amongst them 
R. 63. (Ayling and Napier, JJ.) RaMANAMMA 

v. Bathula Kamaraju. 41 Mad. 23 = 

89 I.C. 868 = 5 L.W. 704. 

-7O 88 , Rr. 9 and ii—Attachment 

before judgment —Dismissal 0/ suit— Appeal — 
Revival of attachment. 

Oo the dismissal of a suit, an attaobment 
before judgment ipso facto oomes to an end and 
does not revive when an appeal is lodged. 

( Richardson and Beachcroft, JJ.) ABDUL 
Rahaman v. Amir shabif. 48 Gal. 780 = 

44 1.0. 229 = 22 G.W.N. 927 

'"0. 88, R. 10 — Attachment before 
judgment—Property sold—Decree — Proceeds 
recovered by previous decree-holder— L 8uit to 
recover share. 

Where certain properties are attached befor 
judgment in a suit and sold and a deore 
obtained latter, and the deoree-holder does no- 
exeonte hia decree, he oannot afterwards brin* 
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C. P. CODE (Y of 1908), 0. 38, R. 10. 

a suit to recover his share of the prooeedg, if 
a previous decree holder has attached and 
recovered them. (Macleod, C.J. and Fawcett , J.) 
Vishnu Dhonddev v. rampratap Daula- 
TRAM. 43 Bom. 360 = 59 I.C. 718 = 

22 Bom. L.R. 1407. 

-O. 88, R. 10 — Scope—Rights in rem. 

k O 33, R. 10 is not limited to rights in rem. 
{Woodroffe and Richardson. JJ.) MADAN Mo¬ 
han DE 8 ARKAR V REBATI MOHAN POD- 
DAR. 28 C L J. 118=34 I.C. 933 = 

21 0 W.N. 188. 

-O. 38, R. 10 — Attachment before 

judgment—Property sold in execution of 

another decree—Attachment, ceases. 

Where the attaohed deoree is gold in eieou- 
tion of another deoree the attachment ceases, 
and no further proceedings can be taken 
against the property on the basis of that 
attachment. [Jwala Prasad and Adami. JJ.) 
Harnandan Marwart v pran Nath ray. 

2 P.L T 210 = 81 I.C. 922 = 1921 Pat. 208. 

■ - O. 38. R. 11— Atachment before judg- 

men—Sale in execution —Claim—Limitation 
Act, Art. 11. 

Where there is an order in execution for 
sale of a property attaohed before judgment 
that order proceeds in the view that the pro¬ 
perty is to be considered as attaohed in execu¬ 
tion by virtue of O 38, R. 11 of the Code and 
under Art. 11 of the Limitation Act, the 
period of limitation is one year to set aside the 
order. ( Wallis , C.J. Oldfield, Soencer, Rame- 
sam and Kumar aswami Sastri, JJ.) Aruna- 
CHADDAM CHETTI V PERIASAMI. 

44 Mad. 902 = (1921) M.W.N. 369 = 
41 M L.J. 232 = 70 I.C. 439 = 
14 L.W. 648 (F.B.) 

-O 88, R. 11 —Effect of attachment 

before judgment. 

This rule gives the same efieot to an attaoh 
ment before judgment after a deoree is passed 
as an attachment after judgment. (Das and 
Adami. JJ.) Ram Hari Lalu, Nathu Ram. 

2 P L.T. 719 = 62 I.C. 33 = 6 P.L.J. 832. 


0. P. CODE (V of 1908), 0. 89, R. 1-Arblfcra- 
tion Proceedings. 

Right to worship. 

BECURITY AND ACCOUNTS. 

Specific Performance. 

8TRANGERS TO SUIT. 

buit for Injunction, 
buit for possession. 

Buit in Foreign court. 

Appeal. 

-O. 39, R. t, and O. 43 (1) (r)— 

Appeal — Injunction purely discretionary — 
Appeal—Appellant to show that Court exercised 
jurisdiction wrongly. 

An order of injunction is purely disoretion- 
ary and a party appealing against it Bhould 
prove that the Court against whose judgment 
the appeal is preferred aoted wroDgly in the 
exercise of its jurisdiction, f Fletcher and 

Chatterjee, JJ.) Umesh Chandra Mukho- 
padhya v. Nibaran Chandra Konwar. 

22 I C. 710=19 C L J. 809. 

-0. 39, R. 1 and 0. 43, R. (1) (r)— 

Appeal, 

Order refusing grant of a temporary injunction 
is appealable. (N Chatterjee and Newbou/d. JJ.) 

Habi Lad v. Prayag Ram. 

18 G.L.J. 89 = 19 I.C 833 = 17 O W N. 996. 

Arbitration Proceedings. 

-O 39, R. 1 —Arbitration proceedings— 

Injunction . 

It is a matter of prooedure and not of sub- 
stanoe that the party oomplainiDg of the invali¬ 
dity of an award would have to apply to the 
Court to have the document taken off the Idle 
It is in the discretion of the High Court to 
grant or refuse an injunction restraining a 
referenoe to the tribunal of arbitration in 
respeot of a oommeroial ooDtraot. An inter- 
looutory injunction should not be granted upon 
novel considerations interfering with arbitrators. 
33 O.W.N. 811. (814), Foil. (Sanderson. O.J. 
Mookerjee and Fletcher, JJ.) JOYBAD & CO. 
v. Gopiram Bhotica. 81 Cal. L.J. 167 = 

24 C.W.N. 612 = 3B I.C. 778 = 

98 1 0. 739 = 47 Cal. 811. 


-O. 38. R. 12, (1882. S. 490)— Attach¬ 
ment order—How far continues. 

An attachment before judgment continues 
in foroe even or after the deoree is passed, un¬ 
less the plff.’s intention of its abandonment 
is proved or oan be gathered. Re-attaohment 
after judgment being superfluous is not the 
proof of the abandonment. (Benson, O.C.J. 
and Napier. J.) Alwar CHETTI v. POOVADa 
Vardappa Naicker. 18 I.C. 387 (1). 


-0. 89, R. 1— 


APPEAU. 

ARBITRATION PROCEEDINGS. 

Effect. 

Execution Proceedings and sale. 
Marriage. , 

Muhammadan Law. 1 
■ £siNOiPr*BS. ' ' . * • ' ■ ; 

Tiff 4. ;» jA *fl.i -..S.Vi'j 


-0. 39, Rr. 1 and 2—Arbitration pro¬ 
ceedings—Temporary injunction — Principles 
governing — Injunction — Restraining arbitfe- 
lion. 

A temporary injunotion should not be grant¬ 
ed unless the applioant satisfljd the Coart that 
its interference is necessary to protect him 
from irreparable or at least serious injury before 
the legal right can be established at the trial. 
If there is any other remedy open to the 
applicant by whioh he oan proteot himself from 
the consequences of the injury apprehended, A 
temporary injunction will not be graoted. 
a party to oontraot alleges a breach and refer* 
the matter to arbitration and the other party 
brings a suit for a declaration that he is o0 * 
liable upon oontraot, then if the exletenoe of 
the oontraot iteelf Is denied, ne temporal jr 

Pn * o . *v -j (• . Cl £ L. * * . * v * 
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4. P. CODE (Y of 1008), 0. 89, R. 1—Effect. 

injunotion should be grunted restraining the 
arbitration proceedings but if the oontraot is 
impeached on grounds of equity suoh as fraud 
or misrepresentation, a temporary injunction 
should ordinarily be Rranted. ( Abdul Raoof, J.) 

Firm of bohanal Chiman Lal v. Jai 
Narain Babu Lal. 

51 1.0. 548 = 2 U.P L.R. (L.) 30. 

Effect. 

-0. 39, R. 1 — Effect — Injunction — 

Alienation pending—If void. 

An alienation pending a temporary iDjuno* 
tion is not void. (Chevis and tihadi Lai, JJ.l 

Bhagwan Das v. kanshi ram. 

258 P.L.R. 1914 = 25 1.0. 180 = 

145 P.W.R. 1914. 

Execution Proceedings and Sale. 

-0. 39, Rr. 1 and 2— Execution proceed¬ 
ings—Injunction. 

A plaintiff, who, after being defeated under 
O 21 , R. 99, C.P.C. brings a suit under 
R. 103 of the same order, is not entitled to get a 
temporary injunction restraining the defendant 
from taking possession of tbe property. ( Bea¬ 
man and Hayward , JJ.) CHHOTALAL UlRA- 
CHAND V. JETHALAL VARaJBHAI. 

27 I.C 56 = 16 Bom. L.R. 676. 

--0. 39, R 1 —Execution sale—Injunc¬ 
tion—Irregularity. 

A prohibitory order by way of injunction can 
be issued so long as the property in dispute is 
in danger of being wrongfully sold in execution 
of a deoree but onoe it ia sold do such order oau 
be passed. The rule that a stay order issued 
by an Appellate Court suspends tbe power and 
jurisdiction of the executing Court to ooDduot 
further prooeeaioga from the moment of 
the order of superior Court caonot be extended 
to the oaseof an injunotion passed under O, 39, 
R. 1, C. P. C. A sale held in ignorance of an 
order by way of an injunotion staying the 
sale is an irregularity but tbe sale will not be 
set aside unless the judgment-debtor has 
sustained substantial injury by reason of suoh 
irregularity. (Mitra and Prideux, A.J.Cs.) 

Dharam chand v. Mitsui Busban Kaisha 
& CO. 54 I.C. 928. 

--0. 89, R. 1— Execution sale — Injunc¬ 
tion- 

Where it is fairly established that there is a 
danger of a wrongful sale in execution, an 
injunction can properly be granted. (12 Cal, 
616, F >11 / (Piggott, J.C. and Lindsay, A.J.O.) 
Narendra Bahadur Bingh v. Abdul 
Hag 23 I.C. 9. 

-0. 89, R. 1 —Execution proceedings 

and sale— Prima faoie case—Defendant resid¬ 
ing outside jurisdiction—Property within juris¬ 
diction. 

On an application for a temporary injunotion 
to restrain a sale in execution of a deoree, 
pending a suit, the applicant must show a 


0. P. CODE (Y of 1908), 0. 39, R. 1—Princi 
pies. 

prima facie oase. A Court has jurisdiction to 
issue an injunotion upon a person residing 
outside its territorial limits if he has property 
within the jurisdiction against whioh the Court 
oould prooetd in the event of any contempt of 
the Court’s authority f Mullick and Buiknill, 

JJ.) Maharajadhiraj sir Rameshwar 
bingh Bahadur v. Kumar Gakganand 
Singh. 78 I.C. 381 = 1 Pat. L.R. 462. 

-0. 39, R. 3— Execution proceedings — 

Power to restraiyi proceedings in another Court 
— Jurisdiction. 

In a oase in which the defendants have sub¬ 
mitted to the jurisdiction of a Court by entering 
appearance, tbe Court has jurisdiction to grant 
an injunction restraining the defts. from exe 
outing in another Court a deoree wbioh they 
had obtained against plaintiff—Case law 
referred to. (Coutls and Ross, JJ.) Kumar 
GaNGA BINGH v. PlRTHlCH aND LAL. 

1 P. 356 = 4 Pat. L.T. 10 = 1922 P. 34. 

Marriage. 

-0. 39, R. 1— Marriage — Injunction 

temporary, to restrain marriage, whether can 
be granted. 

An application, by the husband of a Muham¬ 
madan woman, who having exercised the 
option of puberty oeased to be his wife, 
against oertain of her relatives who were par¬ 
ties in a cross suit by tbe husband which was 
dismissed and was the subject of an appeal, for 
a temporary injunotion restraining them from 
giving away the woman in marriage was held 
to be not maintainable { Piggott and Dalai, 
JJ.) Muhammad Yamin v. Razi Begam. 

17 A L J. 1138 = 1 U P.L.R. (H.C.) 185 = 

54 I.C. 223 = 42 A. 134. 

Muhammadan Law. 

- 0. 39, R. 1 —Muhammadan law — 

Waqt. 

Appointment of co-mutwalli by the first 
mutawalli grantor of waqf does not invite 
the application of the rule unless there is 
danger of waste of property. ( Banerjee and 
Tudball, JJ.) Muhammad Rustan ali 
Khan v. Muhammad Mushtay Mulani. 

35 I.C. 718 = 14 A.L.J. 554. 

‘Principles. 

- 0. 39, R. 1 — Principles—Injunction 

“pending disposal of the suit"—Period for 
which in lorce. 

Where in a suit for a declaratory deoree, the 
plaintifi got a temporary injunction restraining 
X from bringing tbe suit property to sale in 
exeoution ‘ pending final decision of the suit’ 
hela, that tbe injunotion enured oDly till the 
deoision of the suit and did not continue till 
the determination of the appeal preferred 
against the deoision. (Piggott and Walsh, JJ.) 
Madho Prasad v. Dbaupadi. 

48 All. 883=61 I.C. #17 = 19 A.L.J, 174. 
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0. P. CODE Y of 1908», 0. 39, R. 1-PrincI- 
plea. 

O. 39, Rr. 1 and 2—Principles—In¬ 


terlocutory application for mandatory injunc- 
tion — Procedure, 

Upon grounds of general expediency, the 
proper course when applications for mandatory 
injunctions are made would be to expedite the 
proceedings rather than to grant an injunction; 
and if the matter is really urgent, something 
like I he procedure in Englacd might be adopt¬ 
ed by treating the order on the interlocutory 
application as a deoree in the suit. I Beaman 
and Shah , JJ.) Rasul Karim v. Pirbhai 
AMIRBHAI. 16 Bora,:L.R. 288=24 I.C. 629 — 

88 Bom. 381. 

— 0 39, R. i — Princivles—Injunction 


_ Deft, in possession—Bon* fi ie—Irreparable 

i n j ur y —etatus quo— Balance of convenience . 

Upon an application by a plaintiff for a tem¬ 
porary injunction \t is sufficient if he shows a 
prima facie oase in support of the title asserted 
by him. Where a plaintiff out of possession 
claims possession, the Court will not grant an 
iDjunotiou against a deft, in possession under 
a claim of right unless the threatened injury 
would be irreparable. Bv irreparable injury it 
ia not meaut that there must be no physical 
possibility of repairing out only that the injury 
would be a material one and one not adequately 
reparable by damages. An interlooutory in. 
junction should not bo lightly granted beoauee 
it would be a serious thing if the person in 
possession were restrained from making use of 
the properties merely beoiuse a suit h«B been 
instituted with reference to the property.^ In 
granting an interim injunction the Court 
should see on which side, in the event of 
obtaining a successful result in the suit, will be 
the balance of convenience if the injunction do 
not issue, bearing in mind the importance of 
retaining immoveable property in status quo. 
(N. R. Chatterjee and Newbculd, JJ ) 

Messrs, begg Dunlop £ Co . v, 9 atish 

Cuandra CHATTERJEE. 46 Cal. 1001 = 

23Q W M. 677 = 54 I.C 862 = 29 C L J 884. 

0. 39. Rr. 1 and 2—Principles —Tern- 

^ * • # • 


porary injunction—Suit for permanent injunc¬ 
tion. 

In a suit for permanent injunction a tem¬ 
porary injunction ought not to bo refused where 
the refusal world dofeat the objeot of the suit 
and amount to denial of justice to the appli¬ 
cant. tWoodrofje and Euda, JJ ) GUNABALA 

Gbowdhurani v . Hem Nalini chowdhu- 

EANI. 43 I * C< 

_0. 39, Rr. 1 and 2—Principles—Inter¬ 
locutory — Injunction — Principles regulating 
grant of—Injury—Delay. 

The only thing to bo considered by the Court 
in case of interlooutory injunctions in aid of 
the legal right is, if the case is so dear and 
free from objection on equitable grounds that 
it should interfere without waiting for the 
legal right to be established. There ie no 
.general rale to gaide the discretion of Ooarts. 


C. P. CODE (Y of 1808), O. 39, R. i-PtlncI- 

plei. 

If tbe Court finds that there is a substantial 
question to be investigated and that matters 
should be preserved in status quo till final 
disposal of that question, it is sufficient ground 
for granting the injunction. Where the plain¬ 
tifi fails to prove that the damage he might 
sustain if the injunction is refused and be 
should ultimately turn out to be right, is 
likely to be greater than the damage whiob the 
defendants would suffer if the injunction were 
granted and they should finally turn out to be 
right, the balance of oonvenienoo is against the 
grant of an injunction. A plaintiff making a 
considerable delay is not to be assisted at the 
expense of the defendant, f Mookerjee and 
Richardson. JJ.i KRISHNA CHNDBA 8AHA 

Bard ar v Hem Chandra Rai 

29 1 C. 835 = 21 C.L.J. 469. 

-0. 89. R. i—Principles—Temporary 

injunction— Principles guid\ng, grant of. 

Where the defendants put forward a olaim of 
right wbioh is quite inconsistent with the 
rights which plaintiffs 6ue to Establish as theirs, 
and where it appears probable that the claim 
is sought to be exercised io a wholly unwar¬ 
ranted manner, out of spite ana ill-feeling, the 
Court will grant temporary injunction. But 
under colour of temp-rury injunction a plain¬ 
tiff oanuot seek a relief which formn tbe o-uise 
of aotion in the suit. (Holmioood and Chap¬ 
man, JJ.) Brojondra Kishore Roy chow- 

DHURY U. ABDUS BOBHAN CHOWDHURY. 

27 I G 647. 

- 0 39. R. 1 — Principles—Injunction, 

temporary —When to be granted. 

Before granting An injunction though a 
temporary oue, the Court must ba satisfied that 
there is a Bcrious question to be tried at the 
hearing, and that there is a probability of the 
plaintiff sucoeeding. ( Brett and Chopman , JJ ) 
KALIDAS V. PROBAL CHANDRA. 

18 I C 394 = 17 O.W N 984. 

-0 88. R. 1— Principles — Injunction — 

Essentials 

In granting temporary injunction tho Court 
should exercise wise discretion and see that the 
machinery of the Court is not abased for the 
fraudulent purposes. So where in a suit to set 
aside decree on ihe ground of fraud, the plain¬ 
tiff applied for temporary injunction restrain¬ 
ing the deft, from executing the decree, the 
Court should net grant temporary mjunution 
on the sole ground of the institution of the 
suit but should deoide whether the suit is bona 
fide or not, especially when the deft, pleads 
that the suit is not bona fide. (Woodrcffe and 
Carnduff, JJ.) BRABIKHAN SINGH t>. 
Chakbadhar Singh. 9 1 0. 227. 

-0. 89, R. 1— Principles — Temporary 

injunction. 

When plaintiff has made out a prima fads 
oase for possession and there is a real danger 
of damage oe waste to the suit property which 
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€. P. CODE (Y of 1908), 0. 89, R. 1-Princi¬ 
ple*. 

ie in defendant's possession, an order for tem¬ 
porary injunction restraining defendant from 
using the property is good. (Shad* Lal, C.J. 

and Florde, J.) Bondar Singh v RamBaran 
DAS. 5 Lah. L.J. 262 = 1923 Lah. 227. 

- 0. 89, R. 1— Principles — Temporary 

injunction. 

The granting of a temporary injunotion is a 
matter of discretion albeit a judioial discretion. 
One of the principles the Court has to bear in 
mind ie that it must first see that there ie a 
bona fide contention between the parties and 
then, on whioh side in the event of suooe?e the 
balance of inoonvenienoe will lie if the injunc¬ 
tion does not issue. The real point is no', how 
the question should be decided at tbe hearing 
of the case, but whether there is a substantial 
question to be investigated and whether 
matters should not be preserved in status quo 
until that question can be finally decided. 

( Broadway , J.) KANSHI Ram y. Bharf Din. 

1922 Lah. 836. 

-0. 39, Rr, 1 and 2— Principles — In¬ 
terim injunction—Mandatory form-— Power of 
Court to issue—Limits of. 

Whether the injunction be one restraining a 
party from altering tbe position of affairs or 
directing him to rostoro the conditions wbioh 
prevailed at the time the oauae of action arose, 
that order must not go further and must not 
create a totally new s'.ate of things. 38 B. 331, 
Ref. (Harrison, J ) THE LAHORE ELECTRIC 
SUPPLY CO., LTD. V. BOMBAY MOTOR CYCLE 
CO. 67 LG. 742. 

-0. 89, R. 1— Principles-Balance of 

convenience—Irreparable injury. 

In grantiog a temporary injunotion the Court 
has to balance the convenience and inconveni¬ 
ence of both sides where the basis of tbe appel¬ 
lants’ olaim would b6 gone if the status quo 
ante is not preserved and irreparable injury 
would aoorue to him the Ccurt would issue an 
interim injunotion pending the appeal. (Abdul 
Raoof, J.) Allah Din y. Shankar Das. 

66 1.0. 693. 

- 0. 89, Rr. 1 and 2 —Principles—Tem¬ 
porary injunction— “Injury ” —Meaning of 
Inherent power. 

The word “ injury ” in 0. 39, R. 2 (1), O.P.G. 
means an aot whioh is contrary to law. To 
justify a temporary injunotion plaintiff must 
show irreparable injury or inoonvenienoe likoly 
to result to him before the disposal of the suit, 
if the opposite party were not restrained by 
injunotion. The Court has inherent power to 
grant a temporary injunotion. (8/iadi Lai and 
Martineau. JJ.) Firm of Manohar Lal 
MAHABIR PERSHAD V. FIRM OF JlA NARAIN 

Babu lal. 8 S 1.0. 403 = 2 Lah L.J. 283. 

-0. 39, R. 1 and 0. 40, R. 1—Princi¬ 
ples—Waste—Receiver—Temporary injunction 
—Proper relief. 

Proof of waste is a ground for appointing a 
xeoeiyer, To obtain an injunotion or a reoeiver, I 


0. P. GOOB (Y of 1906), 0 39. R. 1—Princi¬ 
ples. 

the applicant must show that the property 
is in danger of being wasted or alienatod. To 
seoure an injunotion it is enough if the applioant 
has a fair question to raise regarding his right. 
The Court will not appoint a reoeiver while one 
party is in possession nud an irreparable 
wrong may be done to him by the Court taking 
possession of the property. 99 Cal. 459 and 
4 H L C. 977, Ref. (Odoeis. J ) GURUSWAMI 
Pandiyan V. CHINNA TIIaMBIRAR. 

83 I C. 760 = 10 L.W. 881. 

-0. 39. R. 1 — Principles— Injunct ion — 

Reasons. 

In an application for a temporary injunotion 
the Court will have to be 6athfie,1 that the 
applicant has a pnma facie case and further that 
the protection of his iuterst requires that an 
injunotion should issue temporarily. Quaere. 
Whether when a party goes to Court claiming 
an injunotiou against his opponent to restrain 
him from doing something wrongful, the oppo¬ 
nent should have the right, *s » matter of 
ioterlooutory relief to restrain him from doiug 
the very act whioh he oiaims to be entitled to 
do and which be asks the Court to bo allowed 
to bo done without obstruction from his 
opponent. {Sundara Iyer, J.) VATriI\R RAMA¬ 
NUJA AIYANGAR U. AlYAN ACHJ RIAR. 

17 I.C. 219 =23 MLJ, 318. 

-0. 39, R. 1— Principles — Defendant 

residing outside jurisdiction— Acts within jur¬ 
isdiction — lnterfcrer.ee lotth acts of religion. 

No Court would grant an injunction against 
persons residing outside its jurisdiction and not 
subject to its jurisdiction in oases where they 
would have no means of enforcing the order. 
But where the aots complained of are acts 
taking plaoe within the Court’s jurisdiction and 
a party although a resident outside the Court’s 
jurisdiction appears in the suit and submits 
personally to the jurisdiction of the Court (not 
uudor protest or to question the Court's juris¬ 
diction) the Court has power to grant an 
injunotion against him. Before gnntiug a tem¬ 
porary injunotiou the Court must bo satisfied 
iu the first instanoo that the plaintiff applioant 
has a fair question to raise as to the existence 
of the right alleged, and further that the defen¬ 
dants have infringed or are threatening an 
infringement of these rights. No person is 
entitled to enforce hia religious viows upon 
auothor or to restrain that other from commit¬ 
ting any lawful aot or making any lawful use 
of his property, merely because it would not fit 
in with the tenets of his partioular religion. 
The right to worship is a right in alUna solo, 
and so long as it in not interfered with, the 
owner oan do what ho would like with his own 
property. ( Miller , C.J. and Ross. J.) MAHA¬ 
RAJAH Bahadur Singh u. Seth Hukum 
GHAND. 4 P.L T. 48 = 1923 P. 209. 

- 0. 89. R. 1— Principles, 

The general principles applicable to oases to 
interim injunctions is that where a permanent 
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C. P. CODE lY of 1908), 0. 89, R. 1—Princi¬ 
ples. 

injunction cannot be given, no prayer for a tem¬ 
porary injunction will be allowed. ( Mullick and 
Kulwant Sahay, JJ.) BISHUN PRASHAD 
Patbak V. Sashi bhusan Mitra. 

2 P L R. 17 = 1923 P. 188. 

-0- 39, R. i—Principles— Interlocutory 

iniunction — Court, duty of. 

The odu9 is upon the petitioner to 
show that his inconvenience exceeds that ol 
the other side, not govern the granting or 
withholding an interlooutory injunction the 
Court considerations as to the comparative 
mischief cr inconvenience to the parties likely 
to arise from granting or withholding the 
injunction. (Raymond, A.J-C ) FIRM OF KIR- 
PALDAS KALIANDAS V. FIRM OF GAJANMAL 
BHAGWANDAS. 70 I.C. 864 = 18 8.L R. 3 

Right to Worship. 

-0. 39, Rr. 1 and 7— Right lo worship 

—Injunction to restrain plff. from preventing 
defts entering and worshippiag tn certain 
temples. 

Application by the defts. in a suit for injunc¬ 
tion to restrain the plS. pending the suit from 
interfering with the deft.’s rights to worship in, 
and free access to the temples which were the 
subject-matter of the suit, does not fall under 
O. 39, R. 1 (Chamier C.J. and Sharfuddin, 

j.) Karori Cband V. Mahabaj Babadur 

81 NGH. 3 P.L.W, 98 = 38 1 C. 40 = 

1 P.L J. 560. 

Security and Accounts. 

_ 0. 39, R. 1— Security and accounts — 

Order directing furnishing of accounts. 

An order directing the furnishing of seourity 
and submission of accounts passed on an appli¬ 
cation for the issue of interim injunction is not 
an order under O. 39, R. 1. ( Mookerjee and 

Beachcroft, JJ.) SITO MAHTO v F. F. 
CBRISTIEN. 17 I.C. 861 = 17 O.W.N. 318. 

-.-0. 39, R. 1 —Security and accounts — 

Order for. 

An order to defendants to propare an inven¬ 
tory and to keep aooounts is not an order under 
the inherent powers of the Court but one under 
0.39, R. 1. C.P. Code. (Campbell, J ) THE 
Firm Raghbir Singh Jaswant v. Naba- 
YAN Singh. 1923 Lab. 48. 

Specific Performance. 

___0. 39, R. 1— Specific performance— 

Temporary injunction—Concealment of facts — 
Specific performance of contract. 

A temporary injunction will be granted to a 
plaintiff restraining defts. from selling property 
to a third person during the pendency of a suit 
for speoiffo performance of cootraot for 
sale, where permission necessary to sell the 
property was obtained owing to certain facts 
not being brought to the notioe of the Court 
granting it. ( Teunon and Beachcroft , JJ.) 
MANABANJAN 8ADHUKHAN P. BlRENDRA 
NATH DUTT. 87 1.0. 847. 


0. P. CODE (Y of 1908). 0. 39, R. 1—Salt for 
Injunction. 

-0 39, R. 1 —Specific performance— 

Contract to lease—Temporary injunction. 

Pending a suit for the epeoifio performance 
of an agreement to grant a lease of certain pro¬ 
perly to the plff. the Court should grant a 
temporary injunction to restrain the deft, from 
granting abase of the same property to any 
other person duriDg the pendency of the litiga¬ 
tion. If there is a valid contract for transfer, 
the Court will not permit the transferor 
afterwards to transfer the legal estate to a 
third persoD, although suoh third person, 
would be affected by lis pendens • 26 Mad. 168; 
14 Mad. 18, Rel. (Mookerjee and Beachcroft , 
JJ.) Prammotba Nath Roy v. Jaganath, 
Kishore Lal Singh. 16 I c. 859 = 

17 C.L J. 427. 

Strangers to Sait. 

- 0. 39, R. 1 —Strangers to suit—In- 

junction—Person not party lo suit—Properly 
not in:dispute—Effect. 

An order for an injunction can be issued only 
under the conditions epeoified in 0. 39, R. 1 
and wbeo the conditions do not exist the 
injunction has no legal foroe. An injunction 
issued against a person who is not a party or 
respeoting property which is not the subject- 
matter of the oaae, is illegal. (Abctul Raoof, 
J.) Bant Lab v. Ishab Das 

51 1.0. 108 = 46 P.L.R. 1919. 

- 0. 39, R. 1 —Strangers to suit—In¬ 
junction against person not a party, 

A Court has no jurisdiction under O. 39, R. 1, 
to issue an injunction upon a person who is not 
a party before it. (Mullick and Thornhill, 

JJ.) Ram sunder Raj v. Ram dboyan 
RAM. 8 P L J. 486 = 5 P.L.W 250 = 

46 1.0. 224 = 1918 Pat. 803. 

Suit for Injunction. 

-0 39, R. 1—Injunction—Notice of 

prohibitory order. 

A party is presumed to have knowledge ol a 
prohibitory order “ not to alienate his property, 
when it is made in the open Court, in the 
presenoe of the parties appearing before the 
Court.” Hence no notioe of it is neoessary and 
he oannot plead excuse of its failure, to disobey 
it. (Knox i A.O J. and Piggott, J.) Ram PBA* 
sad Singh v. Benares Bank, Ltd 

42 All. 98 = 58 1.0. 600 = 17 A L J. 1177. 

-0. 89, Rr. 1 and 2 —Suit for injunction 

—Interlocutory injunction—When ts d ssolved • 

An interlooutory injunction iD a Buit f- r per¬ 
petual injunction is disolved ipso fa to by a 
deoree granting a perpetual injunction. 
(Fletcher and R-.ehardson, JJ.) MOHINJ 
Mohan Misser v. surendra Narayan 

SINGH. 42 Cal. 830 = 18 C W N 1187* 

26 I.C. 396 = 21 C L.J. 88. 

-0. 39, R. 1 —Suit for injunction—Co- 

sharer—Building on land—Injunction. 

Where the plffs. who were joint owners with 
defte. bat who left tha latter in sole oooopa* 10 ^ 
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C P. CODE (V of 1908), 0 39, R. 1—Suit 
for poBBeiai on. 

of a building being constructed by the latter on 
the common laud and brought a suit for 
declaration of title and injunction, a temporary 
injunotion oould be granted restraining further 
building on the land. {Mooketjee and Beach- 
croft, JJ.) ISBAD V. 8AMSET RAHMAN. 

' 41 Gal. 436=18 C.W.N. 178 = 

21 1.0. 861 = 19 O.L.J. 47. 

Sait for Possession. 

— 0. 39, Rr. 1 and 2 and 0. 40, R. 1— 


8uit for possession —Restraining execution of 
decree /or possession—Receiver —Appointment 

of, 

Plfla. were owners of a bungalow whiob had 
been let to deft, on lease, whioh plffs. alleged 
expired on 30-6-1920. Meanwhile deft, had 
■ub-let the premises or part of them, end as he 
oonld not get possession from his sub-tenants 
a suit had to be filed in whioh there was a 
deoree in deft.’a favour. The plfla. as owners 
of the property sued daft, olaimiog that they 
were entitled to possession aud that the deoree 
whi.h the deft, had obtained against his sub¬ 
tenants was not binding upon them, and for an 
injunotion againet deft, not to take possession. 
An application wa9 m»de by plfls. for a tempo¬ 
rary injunotion restraining deft, from executing 
his deoree againet the sub tenants. Held, 
that the Court had no jurisdiction to restrain 
the deft, from seeking to got the benefit of his 
deoree whioh had nothing whatever to do with 
the plaintifl’s olaim What the plfls. ought to 
have asked for was the appointment of a 
Reoeiver, so that the Court might take oharge 
of the property through its Reoeiver pending the 
settlement of the dispute between the plfi. and 
the deft. ( Macltod, C.J. and Coyajee t J.) 
NASAUVANJI CAWASJI ARJANI V. BHAHAJADI 
Beg am. 24 Bom. L.R. 378 = 

1922 Bom. 385, 

—0. 89, R. 1— Suit for possession— Tem¬ 


porary injunction—Possessory suit 

In a suit for possession, au injunotion re¬ 
straining the defendant from committing 
waste may be granted only if he is committing 
waste. But it must be precise. (Mookerjee 
and Caspenz, JJ.) Kesho Prasad Singh 
v. 8hrinivasa Prasad Singh, 38 Cal. 791 = 

10 l 0. 256 = 13 O.L.J. 894. 

Sait In Foreign Court. 

-0. 39, R. t—8uit in Foreign Court- 

Injunction to restrain defendant from prosecu¬ 
ting action in Foreign Court. 

An application (or aD injunction restraining 
the deft, in a pending suit, from proseouting 
an action in a Foreign Court must be made at 
a very early stage of the proceedings. ( Rankin , 
J.) TlKAMCHAND 8ANTOKCHAND V. 8AN- 
TOKCHAND 8INGHI. 89 1.0. 218 = 

24 C.W.N. 730. 


0. 89, R. 2 —Injunction—Order of 


C, P. CODE (Y of 190B), 0. 39, R. 2. 

An order prohibiting a judgmen'.-dobior from 
transferring his property, when passed iu thd 
presence of oouusel for both p irties t tk s effect 
from tho dato of its delivery just as much au a 
permanent injunotion embodied in a judgment 
and tho judgment-debtor is not ab olverl from 
liability sim-ply because it is not ?ervtd upon 
him personally. A ingle Judge of the High 
Court has jurisdiction to pass the order of st,»y, 
subject to certain ooudmoos. ( Knox, A.C-J. 
and Piggott. J.) Ram Prakxd Singh v, 
Benares Bank, Ltd. 17 A.L J. 1127 = 

38 I C. 600 = 42 All. 98. 


-0. 39, R. 2— Injunction—Legal pro 

ceedings—High Court—Original Side. 

In a suit before the High Court on tbo ori¬ 
ginal side, the Judge oan restraiu tho deft, by 
an injunotion proceeding with a suit instituted 
by him in a mofussal Court if it oausea delay or 
embarrasses the trial of the suit in the High 
Court. ( Heaton and Marten, JJ.) Mulchand 
Raichand v. Gild & Co. 44 Bom. 283 = 

53 I.C. 918 = 21 Bora. L.R. 963 




0. 89, R. 2— Mandators, injunction. 


On an interlocutory application, (bo Court 
has power to pass a ma idatory injunotion 
before the suit is heard. {Dover, C J. a d' 

Heaton, J.) Chaussey Hhinotef & Co v. 
jamna Flower Mills. 

28 I C. 121 = 16 Bora L.R. 566. * 


-0.39, R, 2 and S. 115 — Afo/r/ssef Comh 

—Competency to grant—Revision. 

It i9 doubtful whethe r mofussil Courts have 
power to grant mandatory injunctions on inter¬ 
locutory applications, still more to grant them 
before the hearing ; >n such cases the High 
Court may interfere in revision. [Beaman and 
Shah , JJ.) Rasul Karim v. Piriuim amir- 
BHAI. 38 Bora 381 = 

24 I.C 625 = 16 Bom. L R. 288. 


tingle Judge—Notice 

Vol. 11—63 


- -0. 39, R. 2— Trade 'name — Infringe¬ 

ment-Temporary injunction. 

Where there is real danger of (he plaintiff 
suffering irreparable loss by (ho user of tho 
defendant of bis present name, vh.ch was 
similar to the plaintiffs, the Ceurt would issue 
a temporary iojunotion restraining defendant 
from issuing the name till the case is over. 
[Fletcher, J.) Oriental Government 
Security Life assurance co., Ltd, v. 
Oriental assurance co , Ltd 

21 I C. 238 = 40 Cal. 570. 

-0. 89, R. 2 — Election— Suit to contest 

—Injunction pendente lice. 

In a suit by plff. to declare tbo eleotiou of 
deft., invalid, plff. applied for a temporary 
injunotion restraining deft, from sitting and 
voting as member of the Legislative Council. 
Held, having regard to the fact that the plff. 
had deliberately elected to carry his appeal to 
the Governor-General-in-Counoil and- failed, 
and to the serious delay occasioned, aud to the 
faot that deft, had already eat and voted on the 
Oounoil for two sessions, the injunotion should 



835 


CIVIL DIGEST, 1911—1923 


836 


0. P. OODE (V of 1908), 0. 39, R. 2. 

not be granted. (Fletcher , J.) BHUPENDRA 

Nath v. Ranjit bingh. 20 I.C. 676= 

41 Oal. 384. 

-0. 39, R. 2— Decree of Revenue Court 

—8uit for declaration that decree bad—Tem¬ 
porary injunction—No prayer for permanent 
injunction. 

Although a deoree may have been passed by 
a Revenue Court, proceedings in execution in a 
Civil Court may be stayed by the Civil Court if 
a suit has been brought for a declaration that 
the deoree was obtained by fraud or was made 
without jurisdiction and for a perpetual injunc¬ 
tion to restrain the deoree-holder from exe¬ 
cuting the deoree. 36 Cal. 252, Foil., 16 All. 
406, Dies. from. If the suit is brought simply 
for the declaration and the plff. do not ask for 
perpetual injunction then the Court oannot 
grant a temporary mjunotion under O. 39, R. 2 
of the G.P. Code. (Mookerjee and Beachcroft, 
JJ.) Jital Singh v. Kamaleswari pro- 
bad. 16 C.L.J. 985 = 

18 I.C. 614 = 18 G.W.N. 12. 

-*0. 39, R, 2 —Principles—8tay of exe¬ 
cution proceeding in Munsiff's Court by sub¬ 
ordinate judge—Specific Relief Act, Ss. 56 and 
53. 

8. 56 whioh ooours in the ohapter relating to 
perpetual injunctions has no application to 
temporary injunctions whioh are, by the express 
words of 8. 53 left to be regulated by the Code 
of Civil Procedure. A Bub-Judge could issue 
a temporary injunction staying the execution 
of a deoree prooeediDg in a Munsiff’s Court. 
The Civ. Pro. Code is not exhaustive and the 
Court has inherent jurisdiction to aot ex debito 
justitiec, in order to do that real and substan¬ 
tial justice for the administration of whioh 
alone it exists. 23 Cal. 351 and L. P- A. 17 of 
1920 Foil. (Shadi Lai, C.J. and Abdul Qadir, 
J.) KAN8HI RAM V. 8 HARAF DIN. 

1923 Lah. 144 (2). 

--0.39, R. 2—Injunction can be granted 

only against deft.—Principles. 

A temporary injunction oan only be issued to 
the defendant and not to any other person. A 
suit for a declaration that a certain person is 
not eligible to stand as a candidate, oannot be 
said to be a suit for restraining him from com¬ 
mitting an injury of any kind. Where a person 
has been declared by competent authority to 
be eligible for standing as a candidate at the 
election, and as the eleotion itself could not be 
stopped, it would not be right to restrain him 
from taking part in it. To restrain the defen¬ 
dant in such a case would be tantamount to 
granting the plaintiff the relief sought in his 
suit and might deprive the defendant of a right 
to whioh he is really entitled. This would be 
a grave injustice to him for whioh he oould not 
be adequately compensated afterwards. (Scott- 

Smith, J.) The Election Officer, Gujbat 
v. ABDUL Ghani, ETC. 1923 Lah. 47. 

-0. 89, R. 2—Mandatory—Injunction, 

temporary—Mandatory in form* 


C. P. CODE (Y of 1908*, 0. 39, R. 2. 

Courts in India have power by virtue of the 
order to issue temperory injunctions in a man¬ 
datory form. 38 Bom. 881, Dies. ( 8pencer 
and Srinivaia Aiyar, JJ.) KANDASWAMI 
Ohetty v. Bubramania Chetty. 

41 Mad. 208 = 6 L.W. 140- 
11917) M.W.N. 801 = 41 I.C. 384- 

33 M.L J. 448. 

- 0. 39, R. 2 —Injunction—Person not 

a party . 

A Court has no jurisdiction to iesue an 
injunction against a person not a party to the 
suit or to summon before it any person not a 
party to the injunction. ( Roe and Jwala 
Prasad, JJ.) MA-HI-UDDIN AHMED t>. 
ATHAR HOSSAIN. 44 1.0. 496. 

- 0. 39, R* 2 (2) —Guardians and Wards 

Act (VIII of 1890), 8. 43 (4 )—Guardian of the 
person of a female ward—Power to demand 
security from. 

A District Court can demand seourity from 
the guardian of the person of a female infaDt 
ward to prevent hi6 giviDg her in marriage 
without Ihe consent of her “ proper male rela¬ 
tions.” Buoh ao order does not abate by the 
death of the applicant. {Reid, C.J.) GANDA 
Mal V. Ramji Das. 20 P.L.R 1914- 

12 P.W.R 1914 = 23 1 0. 881. 

- . 39. R. 2 (3) — Injunction—Extent of 

operation — Disobedience — Government's liabi¬ 
lity. 

An injunction which is discharged subse¬ 
quently must be obeyed during its subsistence. 
The Government paid the money againat 
Court’s order of injunction, with notice of the 
order to one of tbe parties, held, though with 
regard to the payments made under statutory 
powers, the action of tbe executive is justifi¬ 
able, the questiou whether any particular sum 
mentioned in tbe ccntraot in suit could be paid 
as for “ labour and supply ” was a question of 
construction and therefore of law. The proper 
oourse for the>xeoutive would have been either 
to apply to the Court to determine tbe question 
of construction of the oontraot and to pay 
accordingly or to pay tbe whole amount over 
to the Receiver and to obtain an order from 
the Court or tbe Reoeiver to pay the sum9 pro¬ 
perly payable aooordiDg to the true construc¬ 
tion of the terms of oontraot. Ooiter —Where 
the true owner of a pension is prevented by in¬ 
junction from getting his pension from Govern¬ 
ment he should be committed for oontempt if 
ho disobeys tbe Court’s injuDotioa and gets 
the pension from the Government. (Sir George 
Farewell.) Eastern TRUST & CO. v. MAC¬ 
KENZIE Man & Co.. Ltd. 

20 C.W.N. 487 = 35 I.C. 378- , 
84 L J. P.C. 192 (P.O.). 

-0. 89, R. 2 (3) — Injunction restraining 

deft, company from disposing of the goods — 
Assistant of the Firm 

When an injunction was issued restraining 
tbe deft, oompany from disposing, selling or :* 
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dealing in any manner with oertain goode, in 
the absence of a mention of servants and agents 
in the order, an assistant in tbe firm not named 
in the order, cannot be punished for contempt 
of Court. I Jenkins. Q.J.. Woodroffe and 
Mookerjee, JJ.) JOHN INNES v. GRANDHI 
Venkata Ratnam. 42 Cal. 1169= 

30 1.0. 4 = 21 G.L.J. 878. 

- 0. 39, R. 2 (3)— Disobedience of 

injunction—Issued by Court—Suit transferred 
to another Court— Jurisdiction of second Court 
to punish disobedience . 

Under O. 39, R. 2 (3) tbe Court granting 
the injunction oan punish its disobedience ; 
where after an order for injunction was passed 
the suit was transferred to anothpr Court, that 
Coart cannot punish the disobedienoe of the 
injnnotion as the order for granting the same 
was not passed by it. ( Carnduff and Richard¬ 
son, JJ.) JAHARUDDIN V . HARI CHARAN 
PODDAR. 22 I.C. 499 = 18 O.W.N, 470. 

-0. 39, R.2 (3)— Injunction—Breach- 

Penalty—Order without jurisdiction. 

Unless the Court has jurisdiction over the 
Bubjeot-matter of the controversy disobedienoe 
of its injunction is not punishable. An injunc¬ 
tion in matters beyond the jurisdiction of a 
Court is void. (Mookerjee and Carnduff, JJ.) 
8UBHADRA KOERU, DHAJADHARI GOSWAMI. 

IB C.L.J. 147 = 14 I G. 880 = 

16 O W N. 447. 

-0 89, R. 2 (3) and 0. 43, R. 1 (r) — 

Order refusing to attach property. 

Order refusing to attach property for disobe¬ 
dienoe of an injunction is one under 0. 39, 

R 2 aDd is appealable. (Scott-Smith, J.) 
Diwand Chand v. Jharia Coal Co. 

1922 Lah. 847. 

--- 0. 89, R. 2 (3)— Injunction — Dis¬ 
obedience—Application for contempt — Trans¬ 
fer of venue. 

The Court of M. passed au injunction order 
under 0. 99, R. 1, C. P. Code. Subsequently 
the looal jurisdiction as well as the suit in 
whioh the injunction wis ordered, were both 
transferred to the Court of D. Thereupon the 
applicant applied to the Court of D. for punish¬ 
ing the opposite party for contempt for disobey¬ 
ing the injunction. Held, that the Court of D. 
had jurisdiction to entertain the application 
for punishment for alleged oontempt. 26 
C.W.N. 216, Dies. ; 39 M. 907, Poll. ( Krishnan 
and Venkatasubba Rao, JJ.) MOUNA GURU- 
BWAMY NaIOKER v. BHE1KH MAHOMEDHU 
ROWTHEB. 46 Mad. 81 = (1922) M W.N. 743 

= 16 L.W. 748 = 43 M.L.J. 713 = 

1923 Mad. 92. 

0, 39, R. 2 (3)— Injunction—Breach 
of — Karnavan restrained from contracting 
loans—Validity of loans contracted thereafter. 

In a suit by tbe member of a Malabar 
tarwad against a Karnavon for removing him 
from his offioe, an injunction was issued 
restraining him from oontraoting loans. Held, 
that notwithstanding Buob injunction, a loan 


0. P. CODE (V of 1908), 0. 89, R. 3. 

raised by the Karnavan for family purposes 
and utilised for suoh purposes, was binding on 
the tarwad. (Abdur Rahim and Oldfield , JJ.) 
EDOM V. PATTER. 47 1.0. 778 = 

88 M.L.J. 98. 

-0. 89, R. 2 (3)— Contempt — Disobedi¬ 
ence to order of Court. 

The provision as to punishment for disobe¬ 
dience to orders of Court is not confined to 
suits ol the nature oontemplated by R. 2, O. 39 
haB to be read along with 8. 94, Cl. 3. R, 2 of 
O. 39 applies to oase of disobedienoe to ao 
order to do or abstain from doing a single aot. 
Cl. (3) is independent of and is not controlled 
by R. 4 of O. 39, C.P.C. (Kumaraswamy 
8 astri , J.) Vidyapurn Thirthabwami V . 
The vicar op Subatka church. 

41 I.G. 86 = 7 L.W. 328 

-0, 89, R. 2 (8 )—Extent of the order 

under—If a disobedience of an injunction 
granted under 0. 39, R. 2 (3). 

If a disobedienoe of an injnnotion granted 
under 0. 39, R. 2 (3) has ooourred and an 
application for aotion being taken within ft. 9 
(3) is made and a dissolution of the injunction 
takes plaoe subsequently as a result of the 
dismissal of suit the dismissal of tbe suit doee 
not excuse the party guilty of disobedienoe. 
The Court is not bound under R. 2 (3) in the 
first instanoe to attaob property and then only 
order imprisonment. The matter is one left 
to the discretion of the Court. An order for 
attachment of property or imprisonment of 
tbe person guilty of disobedience of an injunc¬ 
tion is not an enforcement of the order of 
injnnotion but is a punishment for past dis¬ 
obedience. ( Wallis, O.J., Abdur Rahim and 
8rinivasa Aiyangar, JJ.) OTTAPUBAKHAL 
THaZATH SUPPI V. ALABI MASHUB KO- 
YANNA KOYA. 39 Mad. 907 = 8 L W. 480 = 
30 M.L.J. 823 = 19 M L.T. 314 = 84 I 0. 888= 

(1916) 1 M.W.N. 828. 

0. 39, R. 2 (8)— Disobedience to injunc¬ 
tion order—Detention in prison—Attachment 
of property, if a necessity for—O. 30, R. 1 (r)— 
Disobedience to order of injunction. 

Attachment of property is not a pre-requisite 
for passing an order to detain a person in pri¬ 
son for disobedienoe of an order of injunction. 
An order refusing to attach property of a per¬ 
son who had disobeyed an injnnotion is one 
under 0. 39, R. 2 (3) and appeal lios from it 
under O. 43, R. 1 (r). (Miller, J.) OTTAPUBA- 
AKL THAYATH SUPPI v. ALABI MUSHUB 
KOYA. (1913) M.WN. 1019 = 

T - 348-28 M.L.J. ST- 
22 I.G. 401 = (1914) M.W.N. SO. 

' 0. 89, R. 8—Ex parte order. 

If the object of granting the injunction is 
likely to be defeated by delay, the Court may 
grant an ex parte injunction without notioe 
to the opposite party. (Rigg, J.) BUBMA OIL 

Company, Ltd. t>. Simpson. 

64 I.G. 834 = 18 Bar. L.T, 327 
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-0. 39, R 9 — Corporations — Unregis¬ 
tered. 

The rule applies only to Corporations striotly 
so-calied to bodies authorised by law to aot as 
a person ia law and not to unregistered or un¬ 
incorporated bodies or associations. (17. Kin, 
J.) MAGYI v. Pat Lou. 38 I.C. 872 = 

9 Bur. L.T, 247. 

---0. 39, Rr. 6, 7 and 8 —Attachment be¬ 
fore judgment—Release of property on security 
—Execution against the property—Preferential 
right. 

Where property attaohed before judgment 
is released on security wbioh comprised some 
items of attaohed property, the plaintiff is 
preferentially entitled to exeoute hia decree 
against the property given as seourity, 8esha - 
giri Iyer and Moore, JJ.) JaNAKI Naga- 
SWAMI V . RAmaswami. ll L W. 6 = 

56 I.C. 267 = (1920) M.W N. 264. 

*-0. 39, R, 7 — Inventory , when to be 

made. 

An order directing the preparation of an 
inventory of the property which is the subjeot 
matter of a suit, should bo made only whore it 
is essential for a proper decision of the oaBe 
and not otherwise. (Chatterjee and Panton, JJ,) 
Mahomed Rasek v. Tanidunnessa. 

82 1.0. 33. 

0. 39. R, 7 (i) (a) — Pledge—Suit for 
redemption—Pledges not in possessicri of things 
pledged —Order for production, 

In a suit of a pledge of jewels the deft, 
pleaded a settlement, uuder whioh plff. had 
abandoned his rigbs to redeem and that he had 
deall with them as hio property having pledged 
Borne and broken u? others. Held, that 
although the articled wore not in the oustody 
or possession of the deft, he nevertheless was 
in a position to redeem them and produoe them 
on Court. The trial Court was, therefore, 
competent to make an order for the production 
ol the jewels under O. 39, R. 7 (1) (a), C.P.O. 
t Sunder son, C J-, N. R. Chatter jea and 

Walmsley, JJ.) Jitendra Nath Ohatteb- 
jeb v asoke Nath Mitter. 

62 I 0, 4 = 30 C.L.J, 64, 

—-0. 40, R. 1. 

appeal. 

Contempt. 

Directions to Receiver, 
discharge of Receiver, 

Discretion of Court. 

Effect of appointment. 

Execution. 

/Grounds for appointment. 

. Interim Receiver. 

- l£ave of Court. 

Leave to sue. 

Miscellaneous Proceedings. 

MORTGAGE. 

Officer of court. 

R ' PARTITION SUIT. 

' 1 Partnership. 

, Possession. 

I vv*. , X tJ* ^ - • 


C. P. CODE (Y of 1908), 0. 40, R, 1—Appeal. 

Powers of Receiver. 

Pbima facie case. 

Private Receiver. 

Privy Council appeal. 

Removal of Receiver. 

Bcheme suit. 

Selection of Receiver. 

Suit against Receiver. 

Trust. 

Waste. 

Appeal. 

— c ~0. 40, R. 1 —Appeal—Order of refusal 

to appoint. 

An order refusing to appoint a Receiver ia 
open to appeal. (Batchelor and Hayward, JJ. 
CURSETJI DINSQAW BOLTON V. GANGABAM 

Limbaji Galkwad, 80 I.C. 845- 

17 Bom. L.R. 680. 

-O. 40, R. 1—Appeal—Order refusing 

removal of Receiver. 

An order refusing an application for removal 
of a Receiver oannot be appealed from. ( Wood - 
roffe and Coxe , JJ.) Eastern Mortgage 
agency & Co., Ltd. v. Pebmanand Saha. 
23 C.L.J. 217 = 34 I.C. 789 = 20 O.W.N. 789. 

-0. 40, Re. 1 and 4 and 0. 43, R. 1— 

Appeal—Order refusing to remove receiver. 

An order refusing to remove a Receiver is 
not an order under R. 1 or of R. 4, of O. 40 and 
is therefore not appealable. (Mookerjee and 
Beachcroft, JJ.) Sahebjada Faridun 
Saliko v. Fakir Muhammad. 24 1.0. 862. 

-0. 40, R. 1, and 0. 43, R. 1 (s)- 

Appeal— Order made ex parte — Subsequent 
confirmatory order — Receiver appointed under 
S. 146, Cr. P.C. 

Where an order appoiutiDg a reoeiver was 
made ex parte against some defte. who there¬ 
after preferred objeotiona whioh were overruled 
and .a Beoond order was passed confirming the 
first order, held that the first order merged in 
Beoond and that the latter order waa appeal- 
able. A Civil Court oannot appoint a reoeiver 
in respeot of properties for which a Criminal 
Court has already appointed a reoeiver under 
S. 146, Or, P.G., unless the Magistrate with¬ 
draws the attachment. (Sharfuddin and 
Richardson, JJ.) Bidya Pros ad Nabain 
SINGH V. ASRAFI SINGH. 40 Cal. 882 = 

20 I.C. 269 = 17 C.W.N. 1070. 

——— 0 . 40, R. 1—Appeal—Appointment— 
When liable to be set aside. 

A court of appeal will not, except in an 
extreme case, disturb an order as to the appoint¬ 
ment of a Receiver by a Court below. (Mots 
Sagar, J.) DHUMI v. NAWAB MUHAMMAD 

Sajjad ali Khan. 8 Lah. L.J. 883- 

1923 Lah. 628. 

-0. 40, R. 1 and 0. 43, R. 1 (•)"- 

Appeal—Dispossession by receiver of a third 

party. 

When property of a third party ia interfered 
with by an officer of the court like the Reoeive* 
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0. P. GODE (V of 190B), 0. 40, R. 1-Appeal. 

the parky has ordinarily two remedies. He 
may apply to the oourt for a summary order 
restraining the Reoeiver from interfering or he 
may ask the leave of the oourt to permit him 
to sue the Reoeiver and restrain him from 
interfering and for any other appropriate relief. 
Where the party has adopted the summary 
remedy, the order of the Oourt is an order 
under O. 40, R. 1 (6) and is appealable. 39 0. 
713 ; 3 Pat. L J. 673 Rel. (Oldfield and 
Vetikatasubba Rao , JJ.) Ramaswamy Pillai 
v. JANAKI AMMAD. (1912) M.W.N. 728 = 

16 L.W, 832-82 M.L.T. 96 = 

1023 Mad. 129. 

-0. 40, R. 1—Appeal—Order for ap- 

pointment —O. 43, R. I (s.) 

Per Abdur Rahim and Srinivasa Iyen¬ 
gar, JJ. The pronouncement by a Court that 
a reoeiver Bhould be appointed without naming 
a speoiflo person is an order under 0. 40, R. 1, 
O.P.O., and is appealable under O. 43, R. 1, 
olause (s). Per 8peneer, J,— dissenting. An order 
that a reoeiver should be appointed is merely 
interlooutory and .as it oannot be put in ope¬ 
ration until some one is actually appointed, an 
appeal against the same is permature. Case- 
law disoussed. ( Abdur Rahim, Spencer and 
Srinfoasa Iyengar, JJ.) PALANIAPPA OHETTY 
v. PALANIAPPA Ohetty. 40 Mad. 18 = 

8 L.W. 776 = 82 M.L.J. 304 = 40 I.C. 185 = 

(1917) M.W.N. 893. 

- - o. 40, R. 1 —Appeal—Order appoint¬ 
ing receiver without appointing a particular 
person by name . 

An order of a Court that a reoeiver should be 
appointed in a case without appointing any¬ 
body by name as reoeiver is appealable. (Jwala 
Prasad and Bucknill, JJ.) Gobind Ram v. 
GaNESH RAM. 4 U.P L.R. (Pati 68 = 

1 P. 628 = (1922) Pat 260 = 
1 Pat. L.R. 161 = 4 P.L.T. 210 = 1922 P. 377. 

-0. 40, R. 1 and 0. 41, R. 8 (8) (c) 

andO. 48, R. 1 (e)— Appeal Stay of proceedings 
by appellate court ox*parte— Without security 
— Revision . 

In an appeal against an order appointing a 
reoeiver the appellate oourt ordered the pro¬ 
ceedings in oonneotion with the appointment 
to be stayed pending the hearing of the appeal. 
Held, the order was, in effect, not an order of 
dieoharge but a direction to the reoeiver not to 
take any steps in regard to, or exeroiae any 
dominion over the property till further orders in 
the appeal. The appellate court in not hearing 
the opposite party may have oommittod an 
error of prooodure but as there was no defect 
in jurisdiction the High Court had no power to 
interfere under 8. 116, O.P.O. Where a reoeiver 
is appointed by a writ and an appeal is prefer¬ 
red against the appointment, it is competent 
to the appellate oonrt either to stop the issue 
of the writ pending the appeal or if the writ has 
been issued, to direot tho reoeiver, through the 
oourt which appointed him, not to take any 
steps in oomplianoe with the writ of appoint- 


0. P. GODE (V of 1908), 0. 40, R. 1-Dlreo- 
tlons to Receiver. 

ment. In the latter oase O. 41, R. 5 does 
not apply and no eeourity need be taken under 
sub-olaueo (3) (c). (Mullick and',Jwala Prasad, 
JJ.) MULCHAND 8INGH V. TaRRU PRASAD 
Singh. (1920) Pat. 40=84 1 0. 222 = 

4 Pat. L.J. 642. 

- 0. 40, R. 1— Appeal— Objection to ap¬ 
pointment. 

An order dismissing an objection to the 
appointment of a reoeiver of property of whioh 
the objeotor is in possession falls within O. 40, 
R. 1 and is appealable. (Miller, 0. J. and 
Millick , J.) Aga Beg v. Mussammat Sun- 
DARI. 48 I.G. 133 = 3 Pat. L.J, 673. 

Contempt, 

- 0. 40, R. 1— Contempt— Receiver- 

Obstruction of receiver in discharge of his duty. 

Where a receiver is appointed to take pos¬ 
session of property, the person in possession of 
property, though he may have a right to 
oontinue in possession, oannot interfere with 
the receiver but should apply to the Court for 
redress ; a person who is guilty of oontempt of 
Court by obstructing a Reoeiver in the discharge 
of his duty may be made to pay oosts of the 
reoeiver such as those of a hearing. (Imam, J.) 

Mr, P. Roy Choudhury v. Nolini Pro- 
KASH Sen. 18 C.W.N. 289 = 22 l.G. 417 = 

15 OF. L J. 60. 

Directions to Reoeiver. 

-0. 40, R. 1 (2)— Directions to Receiver 

—Court’s duty—Claim bp third parties. 

Where in a petition under O. 40, R. 1. a 
olaim of title and possession is made by the 
third parties the Oourt before direoting the 
Reoeiver to take possession of the properties 
must make an enquiry and suoh enquiry oan- 
not be delegated to the Reoeiver. ( Newbould 
and Suhrawardy, JJ.) Hamida v. JAMILA 
KHATUN. 68 1.0, 837 = 34 O.L J. 128. 

-0. 40. R. 1 (1) (d)— Directions to 

Receiver—Deed providing for appointment of — 
Direction by Court to Receiver to pay money to 
mortgagor to prefer appeal from mortgage 
decree —Order whether 'appealable — Appeal. 

A Reoeiver was appointed in a sail by the 
mortgagee as provided for in the deed of mort¬ 
gage. The Court gave an order to the Reoeiver 
to pay oertain sums of money to enable the 
mortgagors to appeal from the deocee passed 
against them in the mortgage suit. Held, the 
order was appealable. Tbe mortgage-bond and 
the order passed for the appointment of the 
Reoeiver did not provide for any payment to 
the mortgagors for inetitnting appeals from 
deorees on the mortgage and tbe Court below 
should not have allowed them the amounts, 
(Brett and Chapman, JJ.) Eastern Mort¬ 
gage AND AGENCY CO. LTD. V. FAKUBUD- 

din Mahomed ohowdhury. 

17 1.0. 849 = 17 O.W.H. 16. 
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0. P. [CODE (Y of 1908), 0 40, R. 1— DU 
charge of Receiver. 

Discharge of Receiver. 

-0. 40, R. t —Discharge of Receiver — 

Resignation of one of two Receivers — Order 
appointing Receivers not at an end. 

If two persons are appointed Receivers by 
the Court one for one party, and the other for 
the opposite party, the retirement of one of them 
does not put an end to tbe order appointing the 
Reoeiver. (Woodroffe and Coxe, JJ.) EASTERN 
Mortgage agency Co., Ltd. v. Preman- 
and SAHA. 

28 O.L.J. 217-84 I.C. 780 = 20 O.W.N. 789. 


0. 40, R. 1— Discharge of Receiver. 


A Receiver appointed in a suit or proceedings 
by consent of parties, may be disoharged, 
even before the termination of the suit or 
proceeding, if the Court finds that it will oause 
no injury to the estate. (Abdur Rahim and 
Sodasiua Aiyar, JJ)* VENKATALINGAMA v, 
VENKATARAMA RAO. 29 M.L.T. 17B = 

13L.W. 367 = 61 1.0. 862 = 
(1921) U.W.N. 173. 


-0. 40, R. 1 (d)— Discharge of Receiver 

—Termination of proceedings. 

Neither the termination of the suit in a 
deoree nor the pendency of the appeal against 
that deoree will put an and to the authority of 
the Reoeiver appointed to oolleot rents. 
(Sriniyasa Aiyangar, J.) Manikam Pildai 
v. KUPPA GOUNDAN. 33 I.C. 69. 

-0. 40, R. 1 —Discharge of receiver— 

Dismissal of suit—Duties and rights of receiver 
thereafter. 

The power conferred on the Court by O. 10, 
R. 1 (a) to appoint a Receiver of “ any property 
whether before or after the deoree ” refers only 
to the appointment of reoeiver in respect of the 
property in regard to which the litigation is 
pending, i e., as long as the suit remaine 74a- 
pendens. The function of the Receiver will 
continue until be is disoharged by the Oourt. 
Although the dismissal of a suit may in some 
oases mean the discharge of the Receiver still 
the Court has jurisdiction over the Receiver 
who is an offioer of the Court and the Court 
may require him to furnish aooounts, to allow 
parties to examine accounts and to deal with 
all the matters oonneoted with the management 
of the Reoeiver. (Coutts and Sultan Ahamd, JJ) 
Ghandraswar Prasad narain Singh v. 
Bibhwaswar Pratap n. sahi. 

fl Pat. L.J. 818 = 1 Pat. L.T. 648 = 
88 I.C. 408 = (1920) Pat. 231. 


Discretion of Coart. 

-O. 40, R. 1 — Discretion of Court - 

Receiver, appointment of — Costs. 

m 

The appointment of a Reoeiver being dis¬ 
cretionary, it does not follow, that oosts should 
follow, the granting or rejeoting an application 
for the appointment of a Reoeiver. (Piggott 
and Walsh , JJ.) Sheo Parkash v. Nand 
Kish orb. si i.o, ita=2 u p.l.r (&) 389. 


0. P. CODE (Y of 1908), O. 40, R. 1—Discre¬ 
tion of Court. 

- O. 40. R. 1 —Discretion of Court- 

Remuneration of receiver—Insolvency proceed ♦ 
ings. 

A receiver is generally remunerated by the 
method of peroontage or commission bat there 
is no absolute rule that he should be bo 
remunerated. The Court has a discretion, if 
it thinks fit to allow him remuneration at a 
fixed rate. The reoeiver’s remuneration must 
oome out of the estate of the insolvent and the 
legal representatives of the insolvent oannot be 
made personally liable for the same. ( Sander¬ 
son , C.J. and Richardson , J.) 8REPAT BINGH 

y. Ram Sarup Burya Prasad. 1923 Cal. 816, 

-0. 40, R, 1— Discretion of Court 

“ Just and conyenienf.” 

The expression just and convenient ” in 
O. 40, R. 1 (1) does not mean that the Court 
oan appoint a Receiver beoanso it thinks con¬ 
venient to do so. The appointment should be 
made for the protection of property or the 
prevention of injury aooording to looal princi¬ 
ples. The wordB do not oonfer an arbitrary and 
non-regulated discretion on the Court. When 
the allegation against the deft, trustee is that 
siDoe bis aooeptanoe of offioe he has not paid 
allowances to the beneficiaries without any 
other allegation of waste or mismanagement 
there i9 no ground for appointing a Reoeiver 
in his place. ( Onlookerjee and Chatterjee, JJ,) 
HABIBULLA y. ABTIAKALLAH. 34 1 0. 898- 

28 C.L.J. 067. 

- 0. 40, R. 1—Discretion of Cotirf— 

Receiver — Appointment. 

The appointment of a Reoeiver is a matter 
entirely within the discretion of tbe Court and 
in exercising this discretion the Court ought to 
bo guided by a considerations of the particular 
case. ( Mcokerjee end Teunon, JJ.) WEATHE- 

rall u. Eastern Mortgage and agency 
CO., ltd. 9 I.C. 988 = 18 0 L.J. 498, 

-0. 40, R. 1 —Discretion of Court — 

Declaratory suit—Agricultural lands. 

Even in a oa3e o? a pure declaratory suit, 
where no possession is asked for, a oourt has 
power to appoint a reoeiver as the objeot of 
suoh an appointment is only to keep the pro¬ 
perty in custodia legis and to preserve tba 
same. A oivil oourt in the Punjab oan make 
suoh an appointment to oolleot tbe rent even 
in the case of agricultural lands. (Moti Sagar, 
J.) DHUMI v. nawab Muhammad BAJJAD 
ADI KHAN. 8 Lab. L.J. 833 = 1923 Lab. 628. 

— ■ -0. 40, R. 1 — Discretion of Court- 

Appeal. 

A Court before appointing a Receiver in any 
particular case must take all oiroumatances of 
the oase into consideration and then decide 
whether it would be just and convenient to 
appoint a Reoeiver. This discretion is prima¬ 
rily to be exercised by tbe Court in which tbs 
case is pending and to whioh the application if 
made. The Appellate Court will not as a role 
when the first Court has aoted after considering 
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0. P.CODE (V of 1908), 0 40, R. 1-Effect 
of Appointment. 

all the oiroumstanoes interfere with the 
ezeroiee of that discretion. (Raoof, J.) IlAJI 
Kadir Bakhsh v. Ghdlam Mohammad 

2 UP.L.R. (Lah ) S6 = S5 10. 80 = 

30 P W.R. 1920 

Effeot of Appointment. 

- -O. 40, R. i—Effect of appointment— 

Mortgage suit — Final decree — Subsequent 
appointment of receiver—Receiver proper party 
to execution proceedings—Refusal to add— 
Revision-C.P. Code, 8. 116. 

Where after the final deoreo on a simple 
mortgage is passed in a mortgage suit and 
before the sale, a reoeiver is appointed of the 
properties of the mortgagor in a partition suit 
between them and the Reoeiver applies to be 
made a party to the ezeoution proceedings, he 
ought to be made a party. The mere faot that 
there is a mortgage on the property in the 
hands of the Receiver would not take the oase 
out of the general rule that no prooess can be 
permitted in reaped of the properties in the 
hands of a reoeiver without the sanotion of the 
Court which appointed him. Property in the 
possession of a reoeiver is in the ouetody of the 
law and cannot be seized under a writ of 
attachment or ezeoution. It is in the dis¬ 
cretion of the Court to refuse to permit a 
sale of the property its pos3e6eion under a 
judgment though the levy was made before 
the Reoeiver was appointed. 26 C. 127, 
doubted. The Reoeiver io euoh a oase is 
not a new party under O. 1, R. 10, C. P. 
Code and that rule does not stand in the 
way of the Reoeiver being made a party. 
The refusal to make the Reoeiver parly to 
the ezeoution proceedings is a material irregn 
larity in the ezeroise of the jurisdiction of the 
lower Court justifying the interference of the 
High Court under 8. 116, G. P. Code. (Deva- 
does, J.) Fraser and Ross v. Kri6hna- 
swami Iyer. 47 Had- 47 = 

(1022) M W.N. 748 = 43 M L.J. 211 = 
10 L.W. 322 = 31 M.L.T. 290 = 1923 M. 144 (2), 

-O 40, R. 1— Effect of appointment. 

Where a reoeiver is appointed, property vests 
in him only when the orders under O. 40, R. 1 
(6), »c) and (d) are made. ( Hallifax , A.J.O.) 
Ramakrishna v. Ganapati. 1923 Nag. 0. 

-O. 40, R, 1 —Effect of appointment 

does not bar ezeoution. 

Although there is some doubt as to whether 
the appointment of a Reoeiver is equivalent to 
azooution and therefore to a delivery in ezeou¬ 
tion the order appointing a Reooiver does not 
operate as a stay of ezeoution so as to dis¬ 
entitle the decree holder from ezeouting his 
decree in respeot of tho same debt in aDy 
manner provided by theC. P. Code. Tbe mere 
faot that tbe deoree-holder ooDsented to tbe 
appointment of a reoeiver does not estop him 
from subsequently soaking to enforce his 


C P. CODE (9 of 1908), O. 40. R. 1—Execu¬ 
tion. 

deoree by execution. ( Das and Ross, JJ.) 

Hitendra Singh v. Maharaj Dhiraj Bib 
Rameswar Singh. 6 Pat LJ 208 = 

C2 I.C. 489 = 2 Pat. L.T. 628. 

Execution. 

— --O 40, R 1— Execution — Trust 

property — 1 Just and convenient ' — Decree 
against Waqf property — Receiver — Disinte¬ 
rested person. 

As a trust property cannot be sold in ezeou¬ 
tion of a deoree against tbe trustee ; the only 
method by whioh a judgment-debtor may be 
compelled to satisfy the olaim of the ezeoution- 
oreditor is by the appointment of a reoeiver. 
(Mookerjee and Beachcroft, JJ.) BYED ASAD 
Raza v. Wahidunnessa Begam. 

87 1. C 70 = 30 C.L.J. 231. 

- -O, 40, R. 1— Execution — Receiver- 

Possession of—Disturbance by third person— 
Creditor whether can proceed in execution . 

The rule that the possession of Reoeiver may 
not be disturbed without leave, does not apply, 
so far as third persons are oonoerned until a 
receiver has been actually appointed, and is in 
possession. It is not enough that an order 
has been made direoting the appointment of a 
Reoeiver. Until the appointment has been 
perfeoted and the Receiver actually is in 
possession, a oreditor is not debarred from 
proceeding to ezeoution. Property in the 
haods of a reoeiver is exempt from judioial 
prooess and the purobaser of auoh property at 
an ezeoution sale buys at his peril for the sale 
may be oanoelled upon an application to the 
ezeoution Courts. Where property is in the 
hands of a Reoeiver appointed by a Cours, a 
sale under an ezeoution issued by another 
Court may be avoided by an appropriate 
process. 11 O.L.J. 489, Ref. ( Mookerjee and 
Beachcroft, JJ.) Kanai Dal JALAN v. 
Manoo Bibi 28 O W N. 982 = 

51 1.0. 394 = 29 0 L.J 424. 

- O, 40, R. 1— Execution decree. 

The faot that a judgment-debtor will be 
reduoed to poverty if bis properties ate 
allowed tc be sold is no ground for the appoint- 
; ment of a Reoeiver in suoh a oase is not of his 
properties. The appointments of a Reoeiver 
Ijuet and convenient within R. 1 of O. 40, 
C.P.O. ( Sharfuddin and Coze, JJ.) RAMESH- 
war Singh v. Bheekdhari bingh. 
i 28 1.0. 808. 

- -O. 40, R. 1— Execution — Monthly 

; allowance. 

Right of a person to receive allowance 
charged on property is attachable but a reoeiver 
oanoot be appointed to reoeive money month 
by month. ( Mookerjee and Beachcroft. JJ.) 
Padmanand bingh v. Rama Prasad 
Malvi. 10 C.L J. 884 = 111 0. 284- 

17 rff N 602. 
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G. P. CODE (Y of 1908). 0. * R. 1-Bxeca- 

tion. 

-0. 40, R. 1 — Exec on—Receiver— 

Qhatwali properly. 

la execution of a decree against a Gbatwal 
though the Ghatwali property could not be 
attaohed a Receiver of the reDts and profits 
could not be appointed so as to apply them in 
satisfaction ol the deoree. (Coxe and Imam, 
JJ.) KESHARATI KOERI V. MOHON CHANDRA 
MONDAL. 89 Cal. 1010 = 14 1 0. 227 = 

16 C.W N. 802. 

-O. 40, R. 1 —Execution — Mainte¬ 
nance allowance. 

A mere right to maintenance not being 
liable to attachment and sale, a Court has no 
power to appoint a Receiver to receive suoh 
maintenance and apply it in satisfaction of the 
deoree. 98 O. 483, diet. (Sadasiva Aiyar and 
Moore, JJ.) PALIKANDY Mammad v. 
OHINGOBAM KALOTH VALIAPPA. 

40 Mad. 802 = 30 M.L J. 861 = 84 I.C. 381. 

-O. 40, R. 1— Execution—Maintenance 

decree — Attachment of immoveable proper¬ 
ties — 8ale in execution of mortgage decree — 
Purchaser. 

Where properties, attaohed in execution of a 
maintenance deoree and in reepeot of which a 
Reoeiver had been appointed by the Court, are 
sold in execution of mortgage deorees and the 
purchasers are put in possession thereof, the 
Reoeiver oannot be allowed to continue in 
possession. (Spencer and Stshagiri Iyer, JJ.) 

Gansham Das v. raja op Kalahasti. 

(1918) M.W.N. 248 = 28 I.C. 891 = 

2 L.W. 326. 

-O. 40, R. i—Execution —“ Just cr 

convenient.” 

When appointment of a receiver is the only 
way to recover the decretal amount and when 
the interest of both parties oan be safe guarded, 
the appointment is neither unjust nor inconve¬ 
nient. A Reoeiver oan be appointed to reaeive 
rents and profits of non-attaohable property, 
(Brockman , J.O.) Lohami Bai v. Harae- 
OHAND. 13 I.C. 288 = 11 N.L.R. 113. 

-O. 40, R. 1 —Execution — Receiver— 

Mortgage decree, 

Mere oonvenienoe on the part of the deoree- 
holder would not justify the appointment of a 
reoeiver. Where the mortgagee had other 
mortgage properties to proceed against and the 
Beourity is adequate a Reoeiver to realise the 
rentB and profits of one of the mortgaged pro 
potties which is not easily saleable could not be 
appointed. (Kanhaiya Lai and Sabonadiere, 
A.j.Cs,) Nawal Mirza Mohammad 
Hussain Khan v. amer chand Paul. 

21 I.C. 283 = 16 0.0. 238. 

-O. 40, R. 1 —Execution — Ghatwali 

estate — Collection of rents. 

Payments ol Chowkidars, Sardars and 
Government dues in a Ghatwali estate do not 
belong to the Gbatwal; white the rents and 
profits beloB^to the Ghatwal. If a deoree is to 


0. P. CODE (Y of 1908), O. 40, R. 1-Groundl 
for Appointment. 

be exeouted against him these oan be colleoted 
by a receiver appointed therefor. (Jwala 
Prasad and Ross, JJ.) TikAit DAMODAR 
Narain Singh v. Ganga Ram Marwabi. 

1923 Pat. 872 = 8 P L.T. 3«- 
3 Pat 839 = 1924 P. 269. 

Grounds for Appointment. 

-O. 40, R, 1 — Grounds for appoint¬ 
ment—Receiver. 

It would be very improper under O. 40, R. 1 
to tAke property out of the hands of ladies of 
oulture and well oapable of managing the pro* 
perty and examining accounts where they were 
in possession of if for something like two years 
and to hand over the property to a reoeiver 
upon nothing more than mere rumours. (Knox 
and Piggott, JJ.) TEJBALL Bikbam SINGH 
W..RAMRAJ KUAR. 11 1.0. 703. 

-0. 40, R. 1 —Grounds for appointment 

—Just and convenient—Meaning ol—Principles 
guiding appointment—Merits of case — Appeal — 
Parties. 

The appointment of a Reoeiver is a matter of 
judicial discretion and Courts should prooeed 
cautiously viewing all the circumstances of the 
oase. The words " just and convenient” mean 
that the Court should appoint a Reoeiver for 
the protection of property or prevention of 
injury aooordmg to legal principles and not 
because it think? it convenient to do so. They 
oonfer no arbitrary and non regulated disore- 
ticu on the C^urt The Reoeiver appointed io 
an aotlou should as a general rule be a disin¬ 
terested person, but it is competent to the 
Court upon the consent of parties and in a pro¬ 
per oase, without suoh cooseut to appoint a 
person mixed up in the subjeot-matter of the 
litigation, if it will be benefioial to the estate. 
In an appeal against an order refusing to 
appoint a reoeiver, the only neoessary parties 
are those who are entitled to present possession. 
The order on an application under O. 40, R. 1 
should not express an opinion on the merits ol 
the oase. IMookerjee and Choizner, JJ.) BHU- 
pendba Nath Mukherjee t>. Manohab 
Mukerjee. 28 C.W.N. 86 = 1924 Gal. 486. 

- O. 40, R. I — Grounds for Appoint¬ 
ment — Impartible zemindari — Large estate 
—Mines and minerals. 

Where the subjeot of dispute between the 
parties to a litigation was a large impartible 
zemindan with valuable forests and mines and 
minerals and tbe zemindari had been long 
under the management ol the Court of Wards., 
Held that the case was a fit one for the appoint¬ 
ment ol a reoeiver pending the appeal and for 
stay of execution of tbe deoree by the success¬ 
ful olaimant. ( Mookerjee and Rankin, JJ.) SBI 
Pratab Chandra Deo Dhabal deb v. 
Sri Raja Jagadish Chandra Deo. 

75 I 0. 417 = 37 CL J. 417. 

-O. 40, R. 1 —Grounds lor appoint¬ 
ment — Co-sharers. 

The appointment of an interim Receiver 
pending tbe final appointment of a coi 


lilH 


848 a 


CIVIL DIGEST, 1911—1923. 8486 


0. P. CODE (V of 1908), 0. 40, R. 1-Groonda 

fop Appointment. 

manager under S. 95, oan be made only on the 
abduotion of evidenoe establishing the necessity 
for suoh appointment under O. 40. R. 1 \ a 
mere verified petition filed in support of the 
applioatiou for appointment of a common 
manager, whioh does not set forth the sources 
of the petitioner’s knowledge or belief, is not 
sufficient. (Chatterjee and Bfachcroft, JJ.) 
ASAD ALI V, MOHAMED HUSAIN 

31 10 83 

- 0. 40, R. 1 — Grounds tor appointment 

—Selection - Appellate Court—Interference. 

The pendenoy before the Dt. Judge of the 
question of appointment of a oommou manager 
under the B. T. Aot, is no bar to a Civil Court 
appointing a Receiver in respect of a oertam 
property. Where some provision for the 
management of an estate is urgently oalled for 
and there is none in efleotive possession of the 
estate and able to oolleot rents there is no 
necessity for making out a BtroDg oase for the 
appointment of a Receiver. A O^urt of appeal 
will not ordinarily disturb the selection of a 
Reoeiver by the Court ezoept on soma fatal 
-objeotioo in prinoiple. A reoeiver should be an 
impartial person and wholly disinterested in 
the subject-matter of the suit. tCarnduff and 
Beachcroft. JJ.) JIBANESSa KHATUN v. 
Majedunnbssa Khatun. 

18 1.0. 898-17 G.W.N. 881. 

- 0. 40, R. 1— Grounds for appoint¬ 
ment—Notice of application—Necessity for» 

O. 40 1 R. 1, C. P. Code, does not lay down 
that notice to the opposite party should be 
issued before appointing a Reoeiver and it is 
obvious that in many oases the objeot of the 
appointment might well be nullified it notioe 
were issued. 22 C. 469 ; 21 M. L. J. 821 ; 

107 P. R. 1908 J 36 P. R. 1910, Dist. The 
question that the Courts have to see in dealing 
with applioations for a Reoeiver, is whether, in 
the oiroumstanoeB of the oaee, the appointment 
of the Reoeiver is just and convenient, the main 
objeot being to preserve th9 property. The 
power is discretionary with the Court, but at 
the same time discretion is not to be ezeroised 
arbitrarily but in a regulated manner. Where 
there are a large number of outstandings due 
to the estate of the deoeased person, seme ot 
whioh are liable to be lost owing to the effluz 
of time, and the heir of the deoeased is a 
lady and there is a 6o«a fide dispute between 
the parties the Court is justified in appointing a 
Reoeiver to recover the outstandings and to 
bring the proceeds into Court. ( Broadway , J.) 
Mt. Ishri v. Shib Ram. 

1923 L&h. 239 (2). 

-0. 40. R. 1 —Grounds for appointment 

—Mahant —Disputes regarding title—Conveni¬ 
ence. 

Where disputes arose between two persons as 
to who was entitled to be mahant and these 
was something to be said regarding the olaim 
of eaoh and under the oiroumstanoeB putting one 
of them into possession would give him a great 

Vol. n—53-A 


0. P, CODE (Y of 1908), 0. 40, R. 1-Grounda 
for Appointment. 

advantage over the other, a proper case was 
made out for appointing a Receiver. (Scott- 
Smith, J.; MANOHAR Das v. KALYAN DAS. 

69 I.C. 861. 

--0. 40, R. 1 —Grounds for appointment 

— Discretion—Interference on appeal. 

A Court has a right to proceed under 0. 40, 
R. 1, C. P. Code where it appears to be just 
and convenient to do so and the Court may 
make au order appointing a Receiver auo molu. 
Though a suit is brought for a mere declaration 
and possession of the property oannot be 
awarded by the Court to one party or the other, 
the Court has jurisdiction to appoint a Reoeiver 
to maintain the status quo ante pending a suit 
or appeal. Where a single Judge of the High 
Court has appointed a Reoeiver the ezeroise 
of his disoretion will not be lightly interfered 
with on appeal. (S/iadi Lai, 0. J. and Abdul 
Qadir, J.) AMARNath u. MT. TEHal Kadr. 

4 U.P.L R (Lab.) 73 = 1922 Lah. 444. 

-0. 40, R. 1 — Grounds for appointment 

—Deelaratarj, suit. 

An appointment of a Reoeiver oan be made 
only on proof of stroDg grounds of necessity 
and an appointment without any justifying 
necessity, suoh as one made in a declaratory 
suit that certain widows were entitled only to 
maintenanoe, is illegal and improper. (Ken¬ 
sington, J.) BAKHT BHARI V. ISA-SHAH, 

11 l.G. 403 = 62 P.W.R. 1911. 

-0. 40. R. 1 —Grounds for appointment 

—Poverty—Order undir S. 145, Cr. P. C. — 
Effect of—Powers of appellate Court, 

Poverty of the defendant trustee is bo ground 
fer the appointment of a Reoeiver unless there 
be in addition some danger to the estate. 
Where no epeoifio aoti of mismanagement or 
malversation are proved againat a defondant in 
possession, the Courts should be very slow to 
displaoe him by appointing a Reoeiver; so also, 
where prima facie the title to the property 
in dispute i 9 in him who is in possession 
of the property. As a rule an appellate Court 
will not interfere with the disoretion of the 
lower Court appointing a Reoeiver ; but where 
the lower Court has based its order on a wrong 
view ot the faots, it is the duty of the appellate 
Court to interfere and set it right, A Court 
oan appoint a Reoeiver for property whioh has 
been deolared to be in the posseasion of the 
defendant under B. 145, Cr. P.0. (Seshagiri 
Aiyar and Kumaraswamy Sastry , JJ.) 8 H 1 VAJI 
RAJA Saheb V. aiswariyanandaji Bahib. 

29 M.L.J. 209-29 1.0, 485 = 18 H.L.T. 151. 

-0. 40, R, I— Grounds for appointment. 

The late produotion of aooounts and docu¬ 
ments by the manager is not sufficient evidenoe 
of dishonesty to warrant the appointment of » 
Reoeiver. (Miller and Abdur Rahim, JJ.) 
NABAYANABWAMI aiyar v. Janaki aumal. 

17 l.G. 261 = (1912) M.W.R, 90*. 
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C. P. CODE (Y of 1908), 0. 10, R. 1—Grounds 
for Appointment. 

-0.40. R. 1 —Grounds for appointment-- 

Mahomedan widow in possession—Procedure on 
application—Refusal to appoint Receiver at 
one stage—Subsequent application. 

The mere fact that a Mahomedan widow is 
entitled to a lien for dower on her husuaod’s 
estate is no ground for refusing the appointment 
of a Receiver summarily without enquiry into 
the merits of the application. There ia nothiDg 
in O 40, R 1 , G.P. Code to prevent the appoint¬ 
ment of a Reoeiver in auoh a case. Too mere 
faot that a Reoeiver has not been appointed at a 
prior stage of the suit ia no ground for refusing 
the application at a later stage, when fre3h 
grounds are made out. (Batten, J.C. and 
Balifax, A.JC.) Zahros Syed ali v. 
Ahmad SYED. 1923 Nag. 21. 

--O. 40, R. 1 —Grounds for appointment 

—Money creditor cannot apply for Receiver. 

A Court has no jurisdiction to appoint a 
Reoeiver at the instance of a simple money- 
creditor unless he establishes a special equity 
in his favour. The appointment of a Reoeiver 
is an equitable relief and will be only granted 
on equitable grounds. In the absenoe of any 
special equity in the applicant’s favour a 
Reoeiver oannot be appointed simply on the 
ground that it is ‘just and convenient’ to 
grant it. The first essential condition is that 
the applicant must have “ an interest” in 
the property to be affeoted by the order. A 
Court appointing a Reoeiver ought to take 
oare to protect the rights of persons other 
than the applicant. A prior inoumbranoer 
deeiring to take possession is entitled to have 
the Reoeiver obtained by a puisne inoumbran¬ 
oer, and therefore by a simple oontraot creditor, 
discharged, and a Reoeiver of hie own substitu¬ 
ted. (Das and Adami, JJ.) PlBTHl ChaND 
Lad Chaudhori v. Kalikanand Singh. 

61 I.C 849 = 6 P L J. 366. 

-0. 40, R. 1 —Grounds lor appointment 

—Insolvency of administrator. 

The insolvency of an administrator is a good 
reason for appointing a Reoeiver in spite of the 
faots that the administrator has been adminis¬ 
tering the estate for a number of years and has 
kept proper accounts. That waste or mis¬ 
management is not alleged, and that all the 
persons, for whom the estate has been adminis¬ 
tered have uot joined in the application are not 
sufficient reasons for refusing to appoint one. 
(Young, J.) OFFICIAL ASSIGNEE t>. HAJEE 
Mahomad HADI. 48 1 0. 182 = 

11 Bar. L.T. 127. 

-O. 40, R. 1 —Grounds for appointment 

—No risk of loss. 

A Reoeiver should not be appointed where no 
risk of loss is shown by the application. (Sfcaio, 
J. C.) Ml 8HWE M. A. v. Ml Ml. 

12 1.0. 198 = 4 Bur L.T. 241. 

Interim Reoeiver. 

-0. 40, R. 1—Interim Receiver—Guar¬ 
dianship. proceedings — Guardians and Wards 
Act ( VIII of 1890)— icability. 


0. P. CODE (Y of 1908), 0. 40, R. 1-Leave 
of Court. 

O 40, R. 1, C.P.C., has no application to a 
petition under the Guardians and Wards Act. 
(Robertson , J.) In re Jamn’ABAI. 

36 Bom 20 = 11 I 0. 691 = 
13 Bom. L.R. 487. 

- 0. 40, R. 1— Interim Rtesivtr — Inter¬ 
ference with possession of thira parties—Injunc¬ 
tion. 

Where a Receiver is appointed there seems to 
be no valid objection to a third party, whose pro¬ 
perty is being interfered with from applying to 
the Court for redress and for an injunction 
restraining the Reoeiver from suoh trespass. It 
is not necessary for them to file a separate'suit. 
(Kumaraswami 8astri, J.) THAVASIMUTHU 
Nadar v. Balagoruswami Nadar. 

17 L.W. 64 = 1928 Mad. 304. 

Leave of Coart, 

- “0. 40, R. 1 — Leave of Court — Proceed¬ 
ings instituted against a Receiver without 
permission of Court, if contempt of Court. 

Proceedings oannot be instituted against a 
Reoeiver without the permission of the Court 
and if so instituted they constitute a oontempt 
of the Court. Where several Receivers are 
appointed in respeot of different portions of 
same property, and one of the receivers brought 
a suit against another without the permission 
of the Court thoagh it is a oontempt of Court 
yet it is not so grave or serious one as to make 
it obligatory on the Court to dismiss the suit. 
(Fletcher and Chatterjee, JJ.) SATYA Kbipal 
BANNERJEE V. SATYA BHUPAL BANRBJER. 

19 0 L.J. 191 = 22 1.0. 623 = 18 OW.N. 946. 

- 0. 40, R. 1 — Leave of Court — Prose¬ 
cution — Receiver. 

To oharge a Receive.: for the breach of the 
ordinary orimioal law oi the country the sanc¬ 
tion of the Coart is cot necessary, ( Fletcher . 

J.) Nagbndra Nath t>. Jogendra Nath’ 

19 I.C 491 = 18 Or. L J. 491. 

- 0. 40, R. 1 —Leave of Court- 

Criminal proceedings. 

It is not a general rule of la.w that sanotion of 
Court appointing a Reoeiver is not neceesary in 
the oase of Criminal proceedings against him 
(e.g., a oharge foe defamation) arising out of 
his office, (Holmwood and Imam % JJ.) ANATH 
Nath Dey v. Mohendba Nath. 

18 1.0. 489 = 13 Or. L.J. 489. 

- 0. 40, R. 1 —Leave of Court—Receiver 

—Execution of decree against—Application 
for rateable distribution — Prohibitory order 
against Receiver, if amounts to grant of leave. 

Leave of Court is necessary both for execution 
of a deoree against the Reoeiver of the property 
of the judgment-debtor as well as for proseoat- 
ing an application for rateable distribution 
against the Reoeiver ; such leave may be 
obtained at a subsequent stage of the proceed¬ 
ings. A prohibitory order under 8- 272 of the 
O.P.O. of 1882 against the Reoeiver is not 
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equivalent to the grant of leave to the deoree- 
holder to execute the deoreo against the 
property of the judgment-debtor in his hands. 
{Mookerjee and Casperse, JJ.) Barat 
Chandra Eanerjee v. apurba Krishna 
Roy. 14 C.L 1. 88 = 11 l.G. 187 = 

IS O W N. 928. 

Leave to sue. 

1 “ O* 40, R. 1— Leave to sue — Receiver 

in Insolvency—Distinction. 

A Receiver appointed under the Code of Civil 
Procedure merely holds the estate on behalf of 
the Court. The estate does not vest in him, 
nor does he in any way represent it. Leave of 
the Court is necessary in order that by 
impleading him the estate may be bound. A 
Reoeiver under the Insolvency Aot holds a 
different oapaoity altogether. He is more than 
a mere officer of the Court. Under 8. 28(2) 
the insolvent’s estate vests in him. He alone, 
and no one else, represents the estate. He 
therefore is the proper party to be impleaded in 
the ao!ion. No leave is acoerdiogly neoessary 
for suing him. ( Lindsay and Sulatm^n, JJ.) 

Mahrana v. David 21 A LJ. 737 = 

L.R. 4 A. (Olv ) 483 = 46 All. 16 = 1924 A. 40. 

—-- O. 40, R. 1 —Leave to jus— Receiver — 

Suit against, without leave of Court — Appli¬ 
cation lor such leave after filing of suit, 

Failure to obtain the leave of the Court prior 
to the institution of the suit against a Receiver 
appointed by it could not be oured by leave 
subsequently granted. Where a Reoeiver is 
Bued without leave of the Court appointing him 
the defect oan be oured by leave subsequently 
granted. {Pratt. J.) JAMSEDJI v. HUKSEIN- 
BHAI. 86 I.C. 424=12 Bom. L.R. 819. 

--0. 40, R. 1— Leave to sue—Grant of, 

after insfifwfion of suit, 

A Court will grant leave to continue a suit 
instituted by or against a Receiver of the Court 
oommenoed without such leave, provided a pro¬ 
per oase is made on the merits. The grant of 
subsequent leave will cure the defect. 32 Cal. 
270 ; 14 Cal. 104 and 13 Cal. 693, Dies.; 13 C. 
W N. 64; 15 O.WN. 926 and 15 C.W.N. 872, 
Foil.; 9 L.T. (0 8.) 310, Rof. (Greaves, J.) 
Rustomjeb Dhunjibhai Bethna v. Fre¬ 
derick Qaebedb. 46 Cal. 852 = 

51 l.G. 486 = 23 O.W N. 496. 

-0. 40, R. 1— Leave to sue —Not obtain¬ 
ed—Effeet. 

A suit against a Recoiver without leave of 
Court should be dismissed and not remanded 
to lower Court for obtaining the neoessary 
leave, especially where the defendant had object¬ 
ed and the plfl. had disregarded the objection. 

(Oldfield, j.) 0 . Venkata bdriaramayiah 
v. Nambura Ramiah Betti. 24 1.0. 622. 

-0. 40, R, 1— Leave to sue — Receiver. 

In every oase a Reoeiver as suoh need not be 
tued but where any right is established by a 
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deoree in the suit to the property iu the hands 
of a Receiver the Court may on an application 
by the party in whose favour the right is estab¬ 
lished make an order directing the Receiver to 
satisfy the deoree wbioh may be passed in the 
case. ( Wallis, J.) ADMINISTRATOR GENERAL 
I op Madras u. Darsi Gounden. 

10 I.a 673 = 9 M L.T. 800. 

0. 40. R. 1 — Lea ye to sue—Payment 
of revenue by purchaser—Sale set aside—Right 
to recover money paid—Receiver of the proper¬ 
ties—Receiver appointed by the High Court 
effect of, ' 

A Receiver was appointed in a mortgage suit 
and the mortgaged properties wero subsequent¬ 
ly sold iu exeoution but the receiver was not 
discharged. The auotion purohaser continued 
to pay the Govt, revenue, the Reoeiver at the 
same time also paid the revenue on behalf of 
the judgment-debtor. The sale was set aside 

subsequently and the auction-purchaser applied 

for an order on the Receiver to re-imburse him 
for the amounts of renewal. Held, that the 
Reoeiver, having been appointed by the High 
Court to whioh he had submitted his aooountB 
must be regarded as an officer subjeot to the 
orders of that Court and that the proper order 
was to give the auction purchaser leave to sue 
the Reoeiver in respect of his olaim. {Mulliek 

and Adami, JJ.) Maharaja Gukumurthi 
Mahadeva asram Prasad Bahai v. Ram 
bbkhar Prasad bingh. 91 1 . 0 . 706 . 

- 0. 40, R. 1— Leave to sue—Refusal _ 

Receiver. 

There is no statutory provision whioh re¬ 
quires a party to obtain the leave of a Court to 
sue a Reoeiver. The rule is based on publio 
polioy and the grant of leave is made not in the 
exercise of any power oonferred by statute but 
the exercise of the inherent power, which every 
Court possesses to prevent aots whioh constitute 
or are akin to an abuse of its authority. A Court 
should not refuse leave to sue ordinarily. (Aful- 
lick and Thornhill, JJ.) Braja BUSAN v. 8RIS 
CHANDRA TEWABI. 4 P L J 20 = 

47 I C. 719 = (1918) Pat. 337. 

-- 0. 40, R. 1— Leave to sue—Contempt 

of Court—Application to set aside. 

A Reoeiver oan only be sued with the leave of 
the Court appointing him, A deoree against a 
Reoeiver without permission must be set aside 
(Parlett, J.) Balthazar and sons v 
Burma Engineering and Trading com¬ 
pany. 17 I.C. 916 = 5 Bur. L.T. 168. 

Miscellaneous Proceedings. 

-O. 40, R. 1 and 8. 141-Miscellaneous 

proceedings — Receiver — Appointment of — 
When allowable—Notice to parties—Difference 
in the old and new Code. 

O. 40, R. 1 does not restriot the appoint¬ 
ment of Reoeiver only in the oaee of suits. 
B. 141 extends the procedure to all proceedings. 

A Court may pass an order without notioe ta 
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C. P. CODE lY of 1908), 0. 40, R. 1-Mort¬ 

gage. 

tha parties concerned id cases of emergency, 
8 503. C.P.C. (1882' spe-.ka ol the appointment 
ct a Receiver in a suit while O. 40, R. 1 is 
general. (Chatter jee and Beachcroft, JJ.) 
ASADALI V. MAHAMMAD HaSSAIN. 

43 Cal. 086 = 35 I.G. 177 = 20 C.W.N 1009. 

Mortgage. 

-O. 40, R. 1— Mortgage — Suit — 

Receiver —Appointment ol. 

Iu '.he case cl simple mortgage the mortgagor 
is entitled to remain in possession of the mort¬ 
gaged property until 9uch time as the property 
is brought to sale in due course of law. While 
the appeal from the preliminary deoreo is 
pending, the Court oannot appoint a Receiver in 
a suit on simple mortgage. (Richards, C.J, 
and Banerjea, J.) GOBIND RAM v. j walA 
Prasad. 4| I c. 313. 

-O. 40. R. 1— Mortgage •—Prior and 

subsequent—"Just and convenient .” 

A Reoeiver may be appointed at the inatanoi 
of the first mortgagee when there is reason to 
apprehoad that the property was insufficient to 
pay the inoumbranaes thereon. Whether the 
mortgagee is or t9 not entitled to possession, he 
may aek for a Receiver, if the demands of 
justice require that the mortgagor should b* 
deprived of possession. A Reoeiver can be 
appointed a6 the instanoe of a simple mortgagee. 
A Receiver appointed in the presonoe of the 
mortgagor and the second mortgagee at the 
instaooe of the first mortgagee holds the pro¬ 
perty for hia (first mortgagee’s) benefit alone 
and must hand him over the entire inoome for 
the satisfaction of his dues. The order for the 
appointment of the Receiver, binds the mort¬ 
gagor and the second mortgagee though the 
seoond mortgagee obtains a decree on his 
mortgage in the absence of the first mortgagee 
and purchases the equity of redemption in 
execution of that deoree. Hie position in rela¬ 
tion to the Receiver at the instance of the first 
mortgagee is not affeoted. ( Mookerjee and 
Panton, JJ.) Maharaja 8ir Rameswar 
8ingh Bahadur v. Chunni Dal 8hah. 

31 O.L J. 889 = 98 1 0. 819 = 47 Cal. 418, 

-O. 40, R. 1 — Mortgage — Floating 

charge—Appointment of Receiver without going 
into evidence. 

In a suit to enforce a floating oharge of the 
good-will and stock in trade of a business, to 
seoure money that would bo due by the mort¬ 
gagor to the mortgagee, under a mortgage con¬ 
taining a proviso that the mortgager should 
not permit the stock in trade to fall below a 
certain value, the Court oan appoint a reoeiver 
without taking any evidenoe after offering tc 
allow the mortgagor to remain in possession 
on giving seourity. ( Fletcher and Smither, JJ.) 
Hardwarimull Dibi Chand v. Laohman- 
das Kuruk Chand. 46 I.Q. 889. 

-O. 40. R. 1— Mortgage — Suit — Recei¬ 
ver — Considera lions that should determine 
i the necessity •/ appointing. 


0. P. CODE (Y of 1908), O. 40, R. 1-Mort¬ 
gage. 

Where a reoeiver is asked to be appointed in 
a ,™ oc ^g a g e the primary question for con¬ 

sideration is what steps should be taken to 
proteot the mortgagee ; the faot that the appli- 
cation for appointmont is supported by Rever¬ 
sioners of the mortgagor (a Hindu widow) 
is not a matter that need be considered. 

( Mookerjee a>id Chatterjie, JJ.) GOVIND 
Rani Dasi v. Brinda Rani Dasi. 

34 I.C. 405 = 23 C.L.J, 440, 

" O. 40, R. 1 — Mortgage — Receiver — 
Appointment of—Guiding yrtneipies. 

Though the appointment of a Receiver 
pendente lite is within the disoretioD of the 
Court such discretion must be exeroi-ed oare- 
fully having regard to the oiroumsfanoes of 
each case. The appointment of a Receiver at 
the instance of a mortgage will be made as a 
matter of oourse if interest payable under the 
seourity is in arrears. The right to propose a 
Reoeiver belongs to the party interested iD the 
nomination. (Brett and Chapman. JJ.) 
Eastbrn Mortgage and a gbncy, Cot., 
Ltd. v. Rakea Khatun. 17 l.C. 802 = 

16 C.W.N 997. 

; O- 40. 8- 1 and 8. 81— Mortgage — 
Suit for sale — Decree. 

A receiver oan be appointed in a mortgage 
suit lor sale, although a reoeiver has been 
appointed in a prior partition suit. A Receiver 
need not be appointed il the mortgagee has 
obtained a deoree for foreclosure, and oannot 
recover even the costs of the litigation from 
the mortgagors personally. The only right of 
the mortgagee is to foreolose and take the pro¬ 
perty lor his dues on his security, but alter the 
final deoree had been passed and the deoree- 
holder applies for passessiou then a Reoeiver 
may be appointed, if the judgment-debtor 
wants to remain in possession. 13 C- L. J. 495 i 
13 C. L. J. 467, Foil. (Mooketjee and Carnduff , 
JJ.) Khubsarat Kour v. Barada. 

16 C.W.N. 196 = 11 1.0. 163 = 14 C.L.J. 828. 

*“- O. 40, R. 1— Mortgage—Termination 

of suit. 

A mortgage suit does not terminate on the 
sale of the mortgaged properties as such a sale 
il liable to be set aside on suooessful objections 
by the judgment-debtor, 2 C. L. J. 288 ; 29 A. 

76 ; 35 C. 603 Ref, So a reoeiver may be 
appointed even after sale ol the mortgaged 
properties. (Mookerjee and Teunon, JJ.) 
Madeshwar Singh v. Mohanaya Parsad 
Singh, 18 C L J. 417 = 9 I.C. 1027= 

10 0 VI. 672. 

- O. 40, R, 1- Mortgage — Receiver — 

Appointment. 

Though ordinarily a Receiver is not appoint¬ 
ed when mortgagee is in possession yet when 
he is in possession through one of the mort¬ 
gagor’s who beoame insolvent then the Court 
oan appoint a Reoeiver. (Sadasiva Aiyar and 
Phillips, JJ.) Kaki Venkatahaju v. Offi¬ 
cial Receiver. 83 I.C 691* 

(1919) M.K.N. 804; 
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gage. 

--0. 40, R. 1 —Mortgage — Decree — 

4bsenc« of personal decree—Right ol mortgage 
to decrte-holder have a Receiver appointed. 

Per Oldfield , J.—A mortgage deoree-holder 
prevented from executing the decree ie entitled 
to have a receiver appointed if the security is 
not sufficient to discharge the debt and the 
interest has not been paid, 6 M.L.T. 238, Foil. 
Per Sadasiva Iyer , J :—A deoree-holder on a 
mortgage who has not shown a right to a 
personal decree against the mortgagor cannot 
have a Receiver appointed evea if he is obstruct¬ 
ed in executing the deoree. (Oldfield and 
Sadasiva Aiyar, JJ.) VENKATA RajaGOPAL 
SURYA ROW V. BASAVl REDDY. 

1 L W. 788 =(1914) M.W.N. 771 = 
26 I 0. 988 = 16 M.L.T. 407 = 29 M L J. 487. 

-0. 40, R. 1— Morlgaqe, 

Appointment of a rcoeivar should not be made 
-where under mortgage deoree the deoreo- 
faolder has a right to soil the mortgage property. 
iJwala Prasad and Bucknill , JJ ) MOKHTAR 
.AHMAD V. BlBI RAHIMUNNISSA- 

1922 Pat. 68 = 4 P.L.T. 88-1922 P. 3B9. 

-0. 40, R. 1— Mortgage—Execution — 

■•Objection by third party—Appeal — Revision. 

An order appointing a Receiver in execution 
of a mortgage deoree is not binding on a per¬ 
son not a party to the suit, and olaimiog to be 
in possession in his right as prior mortgagee. 
A oourt has no jurisdiction to overrule an 
objection petition put in by suoh a person 
^unless it has reason to think that the objection 
is not bona fide or made on behalf of one of the 
parties. Any objeotor whose petition is dis¬ 
missed and who is not a party to the suit has 
no right of appeal but a revision lies to the 
'High Oourt, at his instaooe. ( Ohapman and 
Atkinson , JJ.) INDEBDEO NABAlN BlNGH t>. 
•Goubi BHANKEB. 4 P. L.W. 414 = 

48 1.0. 177 = 1918 Pat. 138. 

Offlonrof Court. 

-0.40, R. 1 -Officer of Court —Appoint- 

-mint by—Subordinate Court—High Oourt— 
Powers over—Accounts. 

A High Oourt has no jurisdiction to examine 
the accounts in order to ascertain bis liabi¬ 
lity of a Reoeiver appointed by a Subordinate 
Court, he not being &n offioer of the High. 
Court, (Mtilliek and Adami, JJ.) Ganesh 
JJal v. Kumab Batya Naba^an Singh. 

4 P L.J. 686-84 1.0. 207 = 1920 Pat. 88. 

Partition Suit. 

-0. 40, R. 1— Partition suitr-Oourt 

-ordering parties to have control and manage¬ 
ment of different portions, pending suit—Order 
At covered by 0. 40, R, t, G.P.C. 

An order directing the particfe in a partition 
suit to have the oontrol and management of 
different portions of property (fending suit, is 
•not ultra vires bat is covered' By (J. 40, R. 1 
-of theO.P.O., even if made without an applioa- 


0. P. CODE (Y of 1908), 0. 40, R. 1—Partner¬ 
ship. 

tion for the appointment of a Receiver. ( Ryves 
and Piggot, JJ.) DAN Prasad v GOPI 
Kishen. 36 All. 19 = 22 1C. 59 = 

11 A L.J. 978. 

-0.40, R. 1 —Parfition suif—Appoinf- 

ment of receiver—Joint family propet ty — 
Practice. 

The Oourt will not appoint a Receiver, in a 
partition suit between members of a joint 
family except by consent and espeoisllv where 
the family property oonsisco of land. Thus in 
order that a Reoeiver should be appointed of 
joint family property in a partition euit, special 
oicoumstauoes will have to bo proved before the 
Court will be entitled to appoint a Rtoeiver. 
When an application ie made to the Court to 
take the proporty into its bands by appointing 
a Reoeiver the plff. must prove that pnma facie 
he has a very excellent ohance of suooeedlDg in 
establishing the oase made out in his plaint, 
and in the next place he must satisfy tho Court 
that the property in possession of the opposite 
party is in danger of heiug wasted. The mere 
faot that there is a dispute is do rpaeon what¬ 
ever for appointing a Reoeiver. ( Macleod, C.J. 
and Heaton. J.) GOVIND Narayan Rao 
Debai p. Vallabhrao Narayan Rao Desai 

88 1 0. 827 = 22 Bom. L. R. 217. 

-0. 49, R. 1 —Partition suit—Appoint¬ 
ment — Receiver — Appeal, 

The Oourt should not appoint a Reoeiver, 
morely because of strained relations, except by 
consent and upon proof by the plaintiff that 
prima facie he has a very excellent chance of 
succeeding in establishing the oase made out in 
the plaint and that the property in possession 
of defendants the opposite party, was in danger 
of being wasted especially where one of the 
defendants is presumably manager. In aDy 
oase the faots, that a mere declaration is sought 
for tho land, that the Civil Oourt oaunot divide 
it, that the plaintiffs appear from the materials 
on the reoord to be oat of possession and that 
the Court has no jarisdiotion over the ap¬ 
portionment of the produoe make the order of 
the appointment of a Reoeiver for the agricul¬ 
tural lands still less justifiable than that 
regarding the other property. An order of 

a Oourt that a Reoeiver should be appointed 
in a oase, without appointing any body by 

name as reoeiver, and adjourning the oase 
to a later date for so appointing one in an 
order under O. 40, R. 1 and appealable under 
O. 49, r, 1 (s). (Case-law disoussed). 66 1.0. 827; 
86 P.R. 1910, foil. ( Campbell , J.) THE FIRM 
RAGHBIB BlNGH JA8WANT V. NABIJAN 

Singh. 1928 Lah. 48. 

Partnership, 

——0. #0, R. 1— Partnership—Effect of 
appointment—Transfer of ownership. 
i The dpplioation of a Reoeiver to take charge 
of the partnership 1 assets does not transfer the 
ownership therein tioas the partners to the 
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C. P. CODE (Y of 1908). 0. 40. R. 1—Partner¬ 
ship. 

Receiver. ( Shad* Lai, J.) IMPERIAL OIL 

Soap and General Mills Co., Ltd. v. 
Ram Chand. 36 I.C. 980 = 91 P.R. 1917. 

- 0. 40, R. 1 — Partnership — Dissolu¬ 
tion-Appointment of Receiver. 

Where a dissolution is inevitable and the 
partners are on bad terms the usual way of 
guarding their interests is by appointing a 
Reoeiver and ordering the goodwill of the busi¬ 
ness and the stock-in-trade to be sold, the part¬ 
ners being at liberty to bid at the sale. [Fox, 
C. J. and Harlnoll. J ) E. F. DOVER v. E.8 . 
Dover. 8 Bar. L.T. 87 = 29 I.C. 684 = 

8 L B R. 332. 

-O 40, R. 1— Partnership — Receiver — 

Guiding principles for partnership. 

The principles guiding the appointment of a 
Reoeiver are the preservation of the estate 
pending litigation and proper management. 
The oourt is always reluotant to dispossess a 
party who is in aotual possession under prima 
fade title. The Eoglish and Indian Law are 
now the same. An appellate oourt will be slow 
to interfere with the discretion of the lower 
oourt in appointing a Receiver unless it is satis¬ 
fied that the discretion has not been properly 
exeroised. In the absenoe of proof of waste or 
mismanagement a reoeiver should not be ap¬ 
pointed. An order direoting the appointment 
of a Reoeiver in a suit where all the partners 
are not parties to the suit is ultra vires. (Pratt, 
J.C. and Hayward, A.J.O.) MlKK ANBAI v. 
DASSIMAL GANGARAM. 49 I.C. 224 = 

11 SL.R. 119. 

Posiesaion. 

-O. 40, R. 1 (2)—Possession, removal 

Irom—Parties to the suit. 

The provisions of O. 40, R. 1 (2), C. P. Code, 
refer to the oase of the removal of a person 
other than a party to the suit and the Court is 
not debarred from removing one of the parties 
from the possession of the property, 18 C.W. 
N. 637 ; 24 M.L.J. 658, foil. ( Shadi Lai, O.J. 
and Abdul Qadir, JJ.) amarnath v. Mt. 
Tehal Kaur. 4 U.P.L.R. Lah. 73 = 

1922 Lah. 444. 

--O- 40, R. 1 (2 )—Possession—Court — 

Jurisdiction of to put in possession—Any per¬ 
son—Meaning of. 

Under O. 40, R. 1 (2) of the Code the Court 
has full power to put a Receiver, appointed by 
it, in possession of the properties removing any 
of the parties to the suit, but not a party can¬ 
not be so removed unless some one or more or 
all of the parties have suoh a right. The words 
“ any person ” in O. 40, R. 1 (2), are not con¬ 
fined to persons who are not parties to the suit. 
A tenant could not be ousted to be replaoed by 
a Reoeiver in an interloontory order. ( Sada - 
aiva Aiyer and 8pencer t JJ.) KUMABASAMI 
Pill a i v. Pasupathia Pillai. 

61 I.C. 609-12 L.W. 884. 


C. P. CODE (Y of 1908), O. 40, R. 1—Power*, 
of Receiver. 

-O. 40, R. 1— Possession— Receiver- 

Possession for rightful owner. 

The possession of the Reoeiver although in a 
sense the possession of the Court is also the 
possession of all the parties to the suit accord¬ 
ing to their title. Daring the continuance of 
the Receivership it is incompetent for the 
Reoeiver to set up a title in himself adverse to 
that of the parties, 12 A.0. 230, 246, foil. 
Even if the Reoeiver ia discharged he would 
still hold the property on behalf of the rightful 
owner. [Wallis, O. J. and Spencer, J.) 
KUPPUSWAMI CHETTY V. KUSALA RaMIAH. 

(1918) M.W.N. 683 = 24 M.L.T 424 = 

49 I 0. 89 = 8 L.W. 98L 

-0. 40, R. 1—Possession—Effect on 

adverse possession. 

The possession of the Court through its 
Reoeiver is possession on behalf of the party 
finally held to be entitled to the properties in. 
dispute and does not suspend the operation of 
adverse possession, if the successful party is 
holding it by adverse possession. (Ayling 
and Srinivasa Iyengar, JJ.) 8UBBAIYA PAN- 
DARAM V. MAHAMAD MUSTAPHA MARA- 
CAYAR. 21 M.L.T. 62 = 9 L.W. 690 = 

40 1.0. 50 = 32 M.L.J. 89. 

-O. 40, R. 1 —Possession—Property' 

not within subject matter of snif. 

A property outside the pending litigation 
oannot be made over to a reoeiver appointed by 
the Court without jarisdiotion. [Coutts and 
Sultan Ahmed, JJ.) CHANDRESHWAB PRA¬ 
SAD NARAYAN BINGH V. BlSESHWAR PRA- 
TAB. 9 P L J, 913 = 1 P L.T. 683 = 

88 1.0. 409 = 1920 Pat. 231. 

-O. 40. R. 1, (2) and O. 43, R 1 (■)— 

Possession — Resistance to—Adverse order— 
Appeal. 

The powers of a Reoeiver are regulated by 
0. 40 of the C.P.C., and the only ground upon 
which his possession oan be resisted is under 
O. 40, R. 1 (2), CJ.P.O. Where a person who refu¬ 
ses to deliver possession to a Reoeiver appoint¬ 
ed by the Court appeal lies under O- 43. R. 1 
(s) of the C.P.O. [Miller, C.J. and Mullich 
J.) Mussamat Dulhin BONA Kueb V. 
Jamil ahmed. 48 I.C. 779- 

Powers of Reoeiver. 

- 0. 40, R. 1 (d)— Powers of receiver. 

Where the reoeiver was given power tooolleot 
outstandigs and do all things Decesjary tor the 
realisation and preservation of the assets of a 
firm, held the Reoeiver had no authority to 
mortgage the property of the firm. [Lord Car- 
son.) M, SUBBAMANIAN V. M. L. R. M. 
Lutchman. 44 M.L.J. 602 = 90 Oal. 918= 

2 Bar. L.J. 26 = 32 M.L.T. (P.0.) 184 = 

26 Bom. L R. 582 = 88 G.L.J. 41 = 

18 L.W. 446 = (1928) M.W.H. 762= 

28 O.W.N, 1 = 1 Rang. 66-80 I A. 77- 

1928 P.0. 80 (P G,^ 
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C P. CODE (V of 1608), 0. 10, R 1-Power* 
of Reoeivep. 

-0 40, R. 1— Powers of Rt stiver— 

Partition suit. 

A Receiver iu possession of the estate, is 
entitled to require payment of rent from the 
party who is is in possession of an important 
item of the family property in suit. ( Tuenon 
and Newbould, JJ.) PULIN Behary De v. 
8ATYA CBARANDE. 88 I.C. 801. 

-0, 40, R. 1 >d)— Powers of Receiver — 

Partition suit—Empowered to sell share of 
infant—Sale certificate. 

In a partition suit in whioh a Receiver is 
authorised to sell properties there can be no 
difficulty in direotiDg him to oonvey the pro¬ 
perties, Under O, 40, R. 1, 01. Id), G.P.C., the 
Court may oonfer on a Receiver all suoh powers 
for the realization of properties and the execu¬ 
tion of the doouments as the owner has. A 
certificate reoitiDg the order of the Court 
authorising the Receiver to sell and stating 
that the sale has been effeoted thereunder and 
also reoiting that sale has subsequently been 
oonfirmed by the Court, when so confirmed, 
can be granted, when the purchaser applies for 
it and is content to take it as evidenoe of his 
title without asking for a conveyance. (Chaud- 
huri, J.) Basir ali t>. Hafiz Nazir Ali. 

13 Cal. 124 = 30 I.C. 400 = 19 G.W.N. 817. 

- 0. 10, R, 1 (d)— Powers of Receiver — 

Right to sue. 

Though ordinarily a suit can be brought only 
by a person in whom there is a present title to 
sue and by his appointment no property be- 
oomes vested in a Reoeiver, this rulo is subjeot 
to modification by legislature and the C.P.C. 
empowers the Court to oonfer upon a Reoeiver 
all such powers as to bringing and defending 
suits.as the owner himself has, even if it involve 
the setting aside of a voidable instrument 
exeouted by one of the oo-owners wbo purports 
to deal with tbe entire interest. ( Jenkins , O.J, 
and N. R. Chatterjea, J.) Kassim Mamooji v. 
K. B. DUTT. 27 I.C, 489 = 19 O.W N. 48. 

—--0. 10, R. 1 — Powers of Receiver — 

Right to sue. 

On the appointment of a Receiver the estate 
vests in him and thereafter the Reoeiver is tbe 
only person oompetent to prosecute suits and 
obtain decrees. (Mookerjee and Casperse, JJ.) 
BHUBANESWARI KOER V, AJODHYA SINGH. 

11 1.0. 102= 18 G.L.J. 339. 

—————0. 10, R. 1—Powers of Receiver — 
Right to compel payments. 

A judgment-debtor took a sum of money 
from the reoeiver and refused to pay it baok. 
The Court ordered repayment. Held , that the 
Reoeiver being an offioer of the Court the Court 
oould pass an order to help him in bis duties, 
and that the orders oould be exeouted as a 
deoree, ( Mookrjee and Casperse, JJ.) Chandra 
8HBKAB PRASAD V. HABENDRA SAHI. 

10 1 0. 808 = 18 CL J. 291. 


C. P. CODE (Y of 1908), 0. 40, R. 1—Power* 
of Receiver. 

-0.40, R. 1 —Powsrs of Receiver — 

Right to sue. 

A Reoeiver is a person appointed to receive 
and there is no vesting of any oause of aotion 
in him and he oan not institute a suit even with 
the previous sanotion of the Court whioh 
appointed him. The general powers of the 
Reoeiver who oan sue aod defend a suit with 
the express permission of the Court do not 
□eoessarily contain a power to sue and liability 
to be sued. tRattigan and Beadon, JJ.) 
Badri Pershad v. Civil Nazir, ambala. 

56 P.R. 1913 = 17 I 0. 781 = 
247 P L.R. 1913 

-0. 40, R. 1 and S. 81— Powers of Re¬ 
ceiver-Claim by Receiver outside jurisdiction. 

A Reoeiver appointed by a Court in execu¬ 
tion oan proseoute a oauee of aotion outside 
the jurisdiction of tbe Court by whioh be was 
appointed Receiver. (Walis, C J. and Krish- 
nan, J.) MUTHU, K R V. ALAGAPPA CHETTY 
v. 8. A, kkishnasamy Iyer. 

13 L.W. 180= (1921) M W N. 106 = 
61 I.C. 783=*29 M L T. 110. 

-0. 40. R. 1 (d)— Powers of Receiver 

—Extent of—Suit by Receiver. 

A Reoeiver appointed to oolleot outstandings 
can file suits in that behalf even though the 
suit in whioh he was appointed has terminated 
in a deoree or an appeal is pending from that 
deoree. (Srinivasa Aiyangar, J.) ManiKAM 
PILLAI v. KUPPA GOUNDAN, 38 I C. 69. 

-0. 40, R. 1 —Powers of Receiver. 

Reoeivers powers are entirely conditioned by 
terms of his appointment, subjeot to any sub¬ 
sequent ohange by the Court under whioh be 
holds tbe appointment. Where general powers 
of management are oonferred authorising him 
to do suoh aots as may be necessary for the 
efficient administration of the property subjeot 
to the oontrol of tbe Court, ho has all the 
powers of a proprietor within 8. 4 and is entit¬ 
led to nominate persons to Karnamships 
under 8. 15. ( Ayling and Phillips, JJ.) THE 

Secretary OP STATE v. Komargibi 
JANARDHANA RAO. 82 1 C. 207 = 

80 M L.J. 456 

-0. 40, R. 1 —Powers of Receiver — 

Discretion to spend on litigation—Security for 
restitution. 

There is no ground tor the appellate Court to 
interfere with a Receiver’s discretion to spend 
money for the oonduot of the defenoe of the 
minor, in appeal against the refusal of the 
lower Court to direct the Reoeiver not to spend, 
Tbe lower Court will, however, if necessary or 
desirable, pass orders that the Reoeiver Bhall 
give seourity for restitution to tbe estate of 
suoh expenses in certain events. 14 I.C, 277 ; 
6 1.0. 69 ; 17 C.W.N. 1 ; 85 C. 568, Poll. 
(Sadasiva Aiyar and Napier JJ.) JAMBAGA- 
THAMMAL V. KANAKATHAMMAL. 

25 1.0. 61 , 
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CP CODE (Y of 1908), 0. 40 R 1-Powers 
of Receiver. 

-0. 40, R. 1— Pjwers of Rtcetver—Suit 

by Receiver to recovtr property sold prior to his 
appointment. 

The functions of a Receiver appointed under 
O. 40. R. 1, being to take possession from par¬ 
ties to the suit of any moveable and immove¬ 
able property in reapeot of whioh he has been 
appointed Receiver to manage it, to realise its 
income and to be in ouetody till removed, he 
cannot rooover property acquired before his 
appointment from a stranger to the suit, nor 
does his app ointment aCfeot any rights pre¬ 
viously by third persons, nor has he right to 
recover property sold away by the judgment- 
debtor as being void under 8. 53, Transfer of 
Property Aot or on the ground that the sale 
vra3 not binding on the creditors of the judg¬ 
ment-debtor. [Benson and Sundara Aiyar, 

JJ.) Mahamed Kasim v. panohapakesa 
Chetti. 17 1.0. 233 =*33 Mad. 378. 

---0. 40, R. 1— Powers of Receiver — Pro¬ 
perties not comprised in suit. 

O. 49, R. 1 does not permit of the appoint¬ 
ment of a Receiver in respect of properties not 
comprised in suit. (Sundara Iyer and 8ada- 
siva Iyer, JJ.) MaruLASIDDA RAJA v. 
BlDDALINGA RAJA. 17 1.0. 16. 

- 0 40, R. 1 (2) — Powers of Receiver — 

Mortgagee in possession, whether can be re¬ 
moved, 

A Reoeiver appointed by a Court can oust a 
mortgagee decree-holder put in po&pession of 
the lands subsequent to his mortgage decree. 
(J3ae and Adami. JJ.) HlTENDRA 8INGH v. 

Rameshwab Singh. 6 P.L J. 87 = 

61 I.C. 67 = 2 Pat L.T. 393. 

-O. 40, R. 1—Powers of Receiver- 

Collection of rents. 

Receiver- can collect only such assets as 
beoome due to the estate after his appointment. 
Rents falling due prior to his appointment are 
not such assets. ( Roe and Jwala Prasad, JJ.) 
Ganpat Singh v. Baohia Jhain. 

42 I.G. 783-1917 Pat. 811. 

- 0, 40, R. 1 (d)—Powers of Receiver — 

Notice to quit, 

Bpeoial leave of the Court is not neoeseary, 
for giving notioe to quit, or to sue for compen¬ 
sation for ase and occupation when the Recei¬ 
ver is given full powers. ( Parlett , J.) MBEB 
Mahomed v. homasjeb. 881.0.92— 

10 Bur. L.T. 944. 

-O, 40, R. 1 —Powers of Receiver, 

In the absence of any mention as to what 
powers are conferred on a particular Reoeiver, 
there is no presumption that all the powers 
allowed by O. 10, R. 1 are conferred. ( Harlnoll t 
J.) Hoe Hin v. Balthaz ar. 80 I.G. 678- 

8 Bar. L.T. 164. 

Prlma Fade Gale. 

—— ■’ O. 40, R. 1—Prima faoie ease— Discre¬ 
tion of Court —-Dwpojjeijion of third person- 
injunction . 


C. P. CODE (Y of 1908). O. 40, R. 1-Privy 
Council Appeal. 

An appointment of a Raoeiver and the vest¬ 
ing of property in him is a matter of judicial 
discretion whioh can and must be exercised ac¬ 
cording to the merits and circumstances of each 
case aod the solotconsideratiou being to guard 
against possible waste or alienation of the pro¬ 
perty. But a bona fide possessor of property 
should not be superseded by a Receiver except 
on equitable grounds. 22 O. 279 ; 32 C. 141; 31 
C. 214, expl. and diet. An appellate Court will 
not rightly interfere with an order of the first 
Court passed after taking all the oircurasfcanoes 
into consideration. 14 C.W N. 252, Foil. Plff. 
has to make a good prima facie title to obtain a 
Raoeiver for an injunction it is enough if he 
shows a fair question to raise as to the existence 
of an alleged right. (Ayling and Spencer, JJ.) 
BIVAGNANaTHAMMAL V ABUNACHALAM 
PILLAI. (1911) 2 M.W N. 73=21 M.L.J. 821 = 

11 1.0. 870 = 10 M.L T. 490. 

-O. 40, R. 1—Prima faoie case — 

Receiver — Appointment of. 

In oases where a reoeiver is applied for, it is 
settled law that the applicant should at least 
present a prima facie oase and should oonvinoe 
the Court that there may be a fair chance of 
succeeding in the suit. ( Coutts and Adami , 
JJ.) Banwari LAL CHOWDHURY v. MOTI 
Lal Chowdhuby. 3 Pat. L.T. 466 = 

1922 P. 493. 

- O. 40, R. 1 —Prima facie cast—Deft, 

in uninterrupted possession— Effect of. 

In a case of disputed title where the deft, 
admittedly the original owner of the property, 
olaims to have been in uninterrupted possession 
of the propertv, the appointment of a Reoeiver 
oan be justified only when a strong oase is 
made out. tTwomey, O J , and Parlett, J.) 
8 .R.M. Meyyappa chetty t>. Narayanan 
CHETTY. 43 I.G. 950. 

Private Receiver. 

-O. 40, K. 1 — Private Receiver — 

Appointment of, by mortgagee. 

A private Receiver deriving his power from 
the appointment of a mortgagee is almost 
unknown to the Indian people. [N.R. Chatter- 
jet and Newbould, JJ.) Syam Peary DASSYA 
v. Eastern Mortgagb and agency coy, 
Ltd. 40 1.0. 869. 

Privy Council Appeal. 

-0. 40, R. 1 and 0. 48. R. 13 Id)— 

Privy Council appeal — Receiver — Appoint¬ 
ment of, 

R. 13 of O. 45 applies where an application 
for appointing a Reoeiver is made after leave 
to appeal is granted bat the priaoiple for 
appointing a Receiver shall be the same as 
laid down in O. 40, R. 1. {Shaw, J.C.) Ml 
BHWB MA V. MIMI. 18 I 0. 198- 

4 Bor. L.T. 111. 
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0. P. CODE (V of 1908), 0. 40, R. 1—Removal 
of Receiver. 

Removal of Receiver. 

-0.40, R. 1— Rtmoval of Receiver — 

Power to appoint if includes power to remove 
General Clauses Act (X of 1897), S- 16—Bur¬ 
den of proof. 

A power to appoint a Rsoeiver does not of 
itself include a power to remove him as 8 16 
of the Gmeral Glauses Aot has no applica¬ 
tion to appointments of Reoeivers by Court. 
The burden of proving oiroumstanoes justifying 
the removal of a Reoeiver is upon the person 
applying for suoh removal. The appointment 
of the next friend of a minor as a Rseeiver to 
manage his property is not illegal. (Seshigiri 
Aiyar and Napier, JJ.) RUKMANI AMMALu, 
advocate General of Madras. 

31 10. 908-11916) 1 M.W.N. 10. 

Soheme Salt. 

-O 40. R. 1 and S 92 —Scheme suit— 

, Receiver , appointment of. 

In a suit under 8. 92 of the Code, the Court, 
has power to supersede a trustee and appoint a 
Reoeiver during the pendency of the Buit, not¬ 
withstanding that the trustee was appointed 
manager by the Temple Committee and was re¬ 
moveable only after regular enquiry. ( Oldfield 
and Ramesam, JJ ) KUPPOSAMI MudaLIAb 
V. SUBRAMANIaM Chettiyar. 

41 M.L J. 8l8»(1923) M.W.N. 75 = 
16 L.W. 927 = 1928 Mad. 224. 

-O. 40, R. 1 —Scheme suit—Receiver, 

appointment of. 

O. 40, R. 1 (2), C.P.O., ia intended to pro- 
teot third persons and not parties to the suit 
and does not debar the Court from appointing 
a Reoeiver in a soheme suit. (White. C.J. and 
Qankaran Nair, J.) AJAPA NATESA PAN- 
ODHARA 8ANNADHI V. RAMALINGAM PILLAI. 

20 I.G. 767 = 24 M.L.J. 668. 

Beleotlon of Reoeiver. 

-O. 40, R. 1— Selection of Receiver- 

Party to a litigation, if can be appointed, 
Receiver. 

Ordinarily a party to a litigation should not 
be appointed a Reoeiver unless very exceptional 
oiroumstanoes are established to justify suoh an 
appointment. The Court oan appoint a Reoeiver 
until the hearing of a partition suit wherever it 
is just and convenient and the necessity for a 
Reoeiver will be greater when one party is in 
exolusive oooupation in whioh oase the Court 
may also allow the party ia sole oooupation to 
eleot to pay to other an oooupation rent or may 
require him to furnish seoucity for the aooount 
for the share of the rents and profits to the 
other party. (Moohtrfee and Beachcroft, JJ.) 
fiUPRASANNA ROY V. UPENDBA NABAIN ROY. 

18 OX J. 688 = 22 1.0. 601 = 18 Q.W.N. 688. 

-O. 40, R. 1 —Selection of Receiver— 

Parties. 

The seleotiou and appointment of a Reoeiver 
•is a matter of judioial discretion to be deter- 

Vol. II—63 B 


0. P. CODE (Y of 1908), 0. 40. R. 1 -Suit 
against Receiver. 

mined by the Court according to the oiroum- 
etanoes of the oase aud the exeroise of this dis¬ 
cretion will rarely be interfered with by the 
appellate Court. Uolsse a speoial oase is made 
out one of the parties to a suit will not be 
appointed without tbe consent of the other, 
When a oon-resideat is appointed Receiver, 
there mu3t be adequate guarantee that he will 
be subject to the efiective control of the Court. 
Tbe faot that the Reoeiver .resides at a great 
distance from tbe property to bo managed, is 
not an absolute disqualification but is an 
important oiroumstanoa to be taken into con¬ 
sideration. (Mook-rjee and Beachcroft, JJ.) 

Kali kumariu. Bochhan qingh. 

19 I.G. 873 = 17 0.W.N. 974. 

-0. 40, R. 1—Sskcfion of Receiver- 

Appeal—Ground for. 

A person who is guardian of an inoapacitated 
deft, in a suit is not always disqualified to be 
a Reooiver. The Court has to oonsider the 
whole oiroumstanoes of the partioular oase in 
making suoh appointments and the appellate 
Court will not interfere unless a general prin¬ 
ciple oan be 6hown to have been infringed. 

(Oldfield and Sadasiva Iyer, JJ.) AIYA 
Nadar v. Tenammal. (1916) 2 M W.N 256 = 

33 1.0. 989=4 L.W. 288. 

-0. 40, R. 1—Selection of Receiver- 

Appointment of party. 

Under speoial oiroumstanoes of tho oase, tbe 
appointment by a Coart of one of the parties 
as a Reoeiver, without tbe consent of the other, 
is justified. (Oldfield, J ) In re. THYYANA- 
YaKI ACHI. 23 I G 602. 

Suit against Receiver. 

-O 40. R. 1— Suit against Receiver- 

Leave of Court—Death of Receiver—Continu¬ 
ance of suit against successor. 

The omission to gee leave of tbe Court to 
institute a enit against a Reoeiver oan be made 
good during the pendenoy of the proceedings. 
Where the Reoeiver dies, further proceedings 
oan be continued against his suooessor and no 
one else. (Tudball and Lindsay, JJ.) Lalman 
Alias LALOO v. GOPI NATH. 61 I.G, 888. 

-0. 40, R. 1—Suit against Receiver — 

Leave to sue. 

Permission to oonduot a suit implies per¬ 
mission to institute a suit. A permission 
granted by a Court to sue a Reoeiver relates 
baok to the time of the institution of the suit. 
(Panton, J.) NBIPENDBA KUMAR DUTTA 
p. NIKUNJA BEHARI DAS. 63 I.G. 843. 

-O. 40, R. 1— 8uit against Receiver- 

Accounts. 

An owner of an estate oannot sue a Tahsil- 
dar for aooounts, where he is appointed by a 
Reoeiver under order of Court; the suit is cne 
ol the nature of a bill of disoovery and oan 
be maintained only on proof of flduoiary 
relation between the parties. A Reoeiver oan 
be sued if he has monies belonging to the 
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estate on hand even after his discharge. A 
Receiver is not a representative of the owner 
but an officer of the Come. ( Mookerjee , AC.J. 
and Fletcher, J.) Harihar Mukerji v. 
JAHARADDIN MANDAD. 62 I C 768 = 

26 C.W.N. 962. 

-0. 40. R. 1 —Suit against Receiver — 

Sanction. 

Per Sadasiua Aiyar, J. Obiter .—The 
necessity to obtain the sanction before the 
institution of a suit against the Receiver is 
imposed by the Comjxion Law, merely to 
enforce due respeofe towards Courts of Justioe 
and omission to do so does not affect the juris¬ 
diction of the CourtB. (Sfldcstva A\yar and 
8pencer , JJ.) Jagna Sanya Sait v. My* 
OHERLA PEDA ATCHARNNA. 18 L.W. 289 = 

70 I.C. 7B9 = 42 M.L J. 339. 

-0. 40, R. 1—Suif against Receiver — 

Sanction cl Court , when to be obtained. 

The omission to obtain the previous sanotlon 
of the Court to a suit against a Receiver 
appointed by the Court, does not affeot the 
jurisdiction of the Court trying the suit, but 
is an illegality which oan be cured by obtain¬ 
ing it during the oourse of litigation. 
(Sadastpa Aiyar and Spencer, JJ.) Karuth 
PARAKOTE 4MMUKUTTY P. MANAYIRRA- 

MAN. 43 Mad. 793 = 99 I.C. 368 = 

12 L.W. 331. 

-O. 40, R. 1 —Suit ogainst Receiver 

— Acts done in official capacity— Court's leave 
necessary. 

It i? clear law that as a Receiver is an offioer 
of the Court he oannot bo sued for acts done in 
his cffioia! capacity by a third party except 
with the leave of the Court. Ordinarily the 
party feeliDg aggrieved by the Receiver’s con¬ 
duct should peek redress against him in th9 
very proceeding in which he was appointed as 
Receiver and any separate proceeding taken 
against him either in that Court or elsewhere 
should be with the leave of the Court under 
whose authority the Receiver was acting. 
(Rutledge. J.) K. K. 6FCUNDER v. J- A. M. 
KASAIAR & CO. 1 R. 138 = 1923 Rang. 208. 

Trait. 

-O. 40, R. 1 — Trust — Grounds for 

appointment—Trustee a poor man. 

The fact that the trustee is a poor man, and 
that in case a decree for mesne profits is passed 
against him, it would be diffioult to realize 
the decretal amount, is not a sufficient ground 
for his removal and appointment of Receiver in 
his place. ( Piggott and Walsh, JJ.) MAHAMAD 
Askari v. NISAR HUBAIN. 48 All. 311- 

BO 1.0. 901 = 19 A.L.J. 80. 

--O. 40, R. 1— Trust — Receiver — Ap- 

pointment — Conditions. 

Where a mortgagor transfers properties to 
trustees who take the estate sobjeot to the 
mortgage and who agree to liquidate the debt 
by periodloal payments but are unable to do so 


C. P. CODE (Y of 1908), O. 40, R. 3. 

and one of them dies while the other absents 
himself from the oountry for a long time with¬ 
out taking effective interest in the management, 
of the estate a Receiver may be appointed. 
(Mookerjee and Teunon, JJ.) WEATHERALL 

v. Eastern Mortgage and agency 

CO., Ltd. 9 I.C. 988 = 18 C.L J. 49B. 

Waste. 

- O. 40, R. 1— Waste—Reversioner. 

A mere intention to transfer by a life-tenant 
does not ooDStitute waste but may constitute 
daDger to the reversionary interests aDd to pro¬ 
tect them the Court may appoint a Reoeiver. 
(Macleod, C.J. and Beaton. J.) AHMED ASMAL 
Muse v. Bai Bibi. 44 Boro. 727 = 

67 1.0, 898 = 22 Bom. L.R. 826. 

- O. 40, R. 1 (2)— Waste— Receiver. 

Where it is dearly proved that an estate is 
so grossly mismanaged that the whole estate 
will be jeopardised it is a dear oase for the 
appointment of Receiver. (Chitty and 
Teunon, JJ.) 8ATYA NARAIN 8INGH P. 
KE8BATI KU11ARI. 28 1.0. 408 = 

18 C.W.N. 837. 

-O. 40, R. 2 and O. 43, R. 1 —Appeal 

— Receiver—Order increasing remuneration, if 
appealable . 

An order increasing remuneration to be paid 
to a Receiver, is an order made under O. 40, 
R, 2 and not under 01. (d) of R. 1 of the 
order and is not appealable under O. 43. R. 1. 
O.P.C. (Carnduff and Richardson , JJ.) 
THOMAS CUNLIFF TWED1E V. POREA KHA- 
TUN. 22 1.0. 392. 

- 0. 40. R. 3—Receiver—Security not 

furnished by Receiver —Swif dismissed on that 
ground . 

The Subordinate Judge appointed the plff. 
as Receiver and authorised him to bring and 
defend suits in his own name, Piff. instituted 
a suit, whioh was dismissed on the ground that 
the Reoeiver was not competent to maintain 
the aotion, and that as he had not furnished 
security, his appointment was inoperative io 
law. Held, that the propriety of an order or 
deoree made in a oause in whioh the Court had 
jurisdiotiou could not be ohallepged collater¬ 
ally. The general priDoipIe applied to au 
order for the appointment of a Receiver by a 
Court of competent juriediotioD. The order of 
the Subordinate Judge was not conditional but 
absolute in its terms and took immediate effeot. 
An order whioh is erroneous in law is not 
necessarily an order made without juriediotioD. 
(Mookerjee and Beachcroft , JJ.) BHAIRAB 
Chandra Duttp Benoy Chandra Dutta 

46 Cal. 70 = 22 C.8-R. 820 = 
43 1.0. 804-27 O.L.J. 399. 

- O. 40, R. 3 —Surely of Receiver — 

Liability — Remedy. 

The liability of a surety for a Reoeiver for 
the due discharge of his duties is limited to 
oases 0 ! a violation o( those duties whioh maj 
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properly be said to be within tbe soopo of his 
appointment as Receiver ( i.e.) it tbe Reoeiver 
is found liable in takiDg accounts then the 
surety is liable. The surety is liable for the pay¬ 
ment of interest on balanoes improperly retain¬ 
ed by him as also costs of proceedings in Court 
necessarily or properly incurred in oonsequenoe 
of the default of tbe Reoeiver, suoh as oosts of 
proceedings to take aooounts for failure to 
aoaount, of an application for hie disoharge 
and for the appointment of another person in 
his plaoe and of any proceedings taken to 
enforce the oognizanoe. When the surety 
satisfies the claim of the plfi. he will be entitled 
to stand in the plaoe of the Reoeiver to the 
extent of the payment made by him and to 
reimburse himself from the sums ordered to be 
paid to the Receiver in the suit, without dero¬ 
gation of his right to sue the Receiver. (Mooker- 
jee and Beachcroft, JJ.) RASHMAN Dassi v, 
Baboda Kant Sabkab. 

28 I 0. 31 = 20 O.L.J. 123. 

-0. 40, Rr. 8 and 4— Accounts — Pay¬ 
ment in excess—If valid discharge—Bribe— 
Liability of minor—Charges for litigation— 
Servants—Right of re imbursement — Excess 
deposit—Liability for interest—Borrowing at 
high interest — Remedy o/ peoson damnified. 

Tbe Reoeiver advanoed to an iafant more 
than the amount sanctioned and it was not 
shown that it was applied for his benefit. Held, 
Chat a receipt by the infant for tbe amount 
was no valid di6oharge to the Reoeiver, A 
bribe to the Polioe offioer to release the minor 
is unauthorised and the Reoeiver oannot claim 
the amount against the payee. The Reoeiver is 
bound to furnish details oi litigation expenses 
and he iB not entitled to the salary of officers 
appointed without leave of Court. On the appli¬ 
cation for disoharge of Reoeiver, the applicant 
was direoted to pay into Court the dues to the 
Receiver before release of tbe property. The 
applicant attempted to raise money but owing 
to the obstruotion of tbe Reoeiver, a high rate 
of interest had to be paid and the deposit was 
made. Held, tbe inquiry as to the raising of 
the loan at a high rate was foreign to the ao- 
oounting by the Reoeiver and the remedy of 
the appiioant is by a separate suit if the Recei¬ 
ver olaimed a larger sum that was due to him, 
he is liable for interest on the oxoess paid. 
(Mookerjee and Beachcroft, JJ.) Baboda 
Kanta v. Rash Mani Oasi. 28 1.0. 28 = 

20 O.L.J. 118. 

-0. 40, R. 8— Liability of Receiver — 

Accounts. 

A suooeeding Reoeiver oannot sue a former 
Reoeiver for reooveriDg funds which he should 
have realized and aooounted for. ( Fletcher , J.) 
K. DOTT V. 8HAMAL DHONB DUTT. 

. 24 1.0. 768 = 41 0*1. 92. 

-0. 40, R. Z—Accounts—Rights and 

liabilities—Duties of Recsivsr, 

O. 40, R. 8 does not mean that the alleged 
payment should simply be supported by 


C. P. CODE (Y of 1908), 0. 40, R. 8. 

vouohers. The Court must see that the pay¬ 
ments are properly made. The Reoeiver must 
keep his aooounts and vouohers ready for exa¬ 
mination at any time. At the time of adjust¬ 
ment of aooounts the Reoeiver and other 
interested parties have a right to be beard. A 
Reoeiver will not be permitted without Court’s 
sanotion to inour expenditure seriously dimi¬ 
nishing the funds entrusted to him. If a 
Reoeiver proves that a transaction made by 
him is beneficial to tbe parties interested, he 
must be allowed credit for such transaction. A. 
Reoeiver should be allowed fees for legal assist¬ 
ance though not previously sanotioned by the 
Court. The fees will not be allowed where no 
legal skill is required or where the estates in 
the hands of the reoeiver has no ooncern in 
tbe matter, but the Reoeiver personally is 
involved. He should not employ tbe oounsel 
of either of tbe parties to the litigation in which 
be was appointed as they are likely to represent 
their olient’s oase ; but this rule applies where 
tbe Reoeiver is aoting adversely to the interest 
of the parties. A Reoeiver oannot make 
interest for his own benefit. Reoeiver’s 
aooount filed and vouohed before un examiner 
oan be reopened on tbe discovery of errors 
though a Judge’s oertifioate is attaohed and the 
Receiver may be surobargod though he has 
been discharged. [Mookerjee and Casperss, JJ.) 
Mohini Mohan v. Baroda Kant. 

12 1 C 780=14 O.L.J. 446. 

-0. 40, R. 8—Accounts— Mesne pro¬ 
fits — Expenses of litigation—Rent decrees— 
Bona files. 

Where in recovering rents from tenants a 
Reoeiver obtains only deoreea against them he 
oannot be compelled to exeoute those deorees 
and recover the amounts and aooount to the 
party oo that basis, ll tbe Reoeiver had failed 
to realize rents by taking proper proceedings 
he will not be exampt from liability. Mistaken 
proceedings though taken in good faith will 
not absolve the Reoeiver from liability for 
rent. A decree-holder need not aooept pro- 
Dotes from tbe Reoeiver for arrears of rent 
from the tenants and the Reoeiver must make 
good the amounts for whiob the pronotes were 
executed. Proceedings by way of distraint are 
of an exoeptional and summary oharaoter and 
a Reoeiver is not entitled to reoover tbe oosts of 
suoh proceedings initiated by him through mis¬ 
take. 27 M. 94, 7 M. 188, Foil. ( Abdur Rahim 
and Spencer, JJ.) LAKSHMI VENCAYAMMA 
U GOPI8ETHB NABAYANASWAMI NA1DU. 

11 M L.T. 90 = 22 H L J. 2£3 = 
14 1.0. 896 = (1912) M.W.N. 101. 

-0. 40, R. 8— Accounts — Court which 

has to pass. 

A Reoeiver was appointed by the High Court 
in an appeal and on his death the first oourt 
appointed a successor to the decreased Reoeiver. 
Held, that the suooessor was an offioer of the 
first oourt and not of tbe High Court and there- 
foroe, bis aoooante were subject to examination 
by the fleet oourt. The High Oourt declined to 
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examine them. 1 P.L.J. 449 tef. ( Mullick 
and Adam i, JJ.) GANESH LAB v. KUMAR 

6atya Nabayan 8ingh. 4 PL J. 636 = 

54 1.0. 207 = (1920/ Pat. 35. 

- : -0.40, R. 4, 0.43, R. 1 (a)-Order 

passing accounts of Receiver—Appealable. 

An order passing a Receiver's account is one 
under O. 40, R. 4 and is appealable under 
O 43, R 1 (si. ( Macltod C J. and Heaton, J.) 
SHRINIWAS KUPPUSAMI MUDALIar t>. M.C. 
WaZ. 45 Bom. *9 = 59 I.C. 421 = 

22 Bom. L.R. 1126. 

-O. 40, R. 4— Order for accounts from 

—Appeal from, is not competent. 

An appeal from an order on an application to 
the Court below, to oall upon a discharged 
receiver in a suit to render aooounts and refund 
losses cue to his negleot during the time he was 
in the offioe of a Receiver, is not competent. 
(Le Rossignol and Abdul Qudir, JJ.) Gokal 
CHAND v. Udhebau. 1924 Nag. 83. 

-O. 40, R. 4. and 0. 43. R. t(«)- 

Order directing to Receiver to pay money in 
Court—Is not appealable. 

An order directing a Receiver to pay a cer¬ 
tain amount into Court is not an order with¬ 
in O- 49, R. 4, and henoe is not appealable. 
(Ayling, O. C. J. and Krishnasamy Row, J.) 
Pabaniappa Chetty v. Pabaniappa 
Chetty. (1921) M.W.N. 806- 

1922 Mad. 234. 

-O. 40, R. 4 — Misappropriation by 

deceased—Reciever — Legal representatives — 
Execution—C.P.C., S. 50, cl. a and 146. 

The proper prooeduro to bring to sale under 
O. 40, R. 4 of the C.P.C. the properties of a 
deceased Raoeiver in the hands of his legal 
representatives is by way of execution and not 
by a separate suit. “Property” in this and in 
other oUuses of the section is synonymous with 
estate and oovers inoome from the property. 
The olause is a residuary provision intended to 
deal with all oases of lose to the estate not 
specially provided for and therefore applies to 
the case of misappropriation also. (Oldfield 
and 8eshagiri Iyer, JJ ) ITTUNNI Raman 
NaIB V. GOPABA Menon. 89 Mad. 884 = 

80 1.0. 383 = 18 M L.T 127. 

-O. 40, R. 4 —Liability to account. 

A Receiver is not liable to aooount for any 
period other than that for whioh he is appoin¬ 
ted or for period covered by the aooount under 
consideration by the Court. (Sultan Ahmed 
J.) BAMHUTTA BINGH V. BHAGWANT SINGH. 
8 Pat. LJ. 97-66 1.0 18 = 1920 Pat. 121. 

-—— 0. 40, R. 4 —Claim for salary — Suit. 

Bemble. A Receiver who has given up posses¬ 
sion of the eBtaie most institute a separate suit 
for reoovery of sums due to him in respeot of 
salary allowances, etc. 17 0. W. N. 16, Ref. 
{Mullick and Adami , JJ.) GANESH LAB v. 
iKumar batya narayan Singh. 

4 P.L.J. 686=84 1.0. 207 = (1920j Pat. 68. 


C. P. CODE (Y of 1908), 0. 41, R 1. 

-0 40, R. 4 and 0. 43, R. 1 (•)— 

Order declaring Receiver liable for money— 
Appeal. 

An order deolaring a Receiver liable in res¬ 
pect; of a sum of money is not appeslable unless 
it is aooompanied by order of attachment 
under O. 40, R. 4. C.P.C. 14 O.L J. 446 ; 
31 I. C. 242 and 14 0. W. N. 133 Ref. 
When the taking of the aooounts was complet¬ 
ed, the Subordinate Judge found that the 
Reoeiver was liable to the estate for a oertain 
sum of money. Held, tbat no appeal lay from 
that deoisioD, and th° expression of opinion by 
the former Division Benoh was not binding. 
39 Ch. D. 57 Dist, (Mullick and Adami, JJ.) 
Ganesh lab v. Kumar Batya Nabayan 
SINGH. 4 P.L.J. 686 = 84 I C 207 = 

(1920; Pat. 38. 

-0 40, R. I (b Appeal—Scope — Order 

for payment in Court—Court's duty. 

In uu appeal from order under O. 40, R. 4 it 
is open to the Receiver to question the correct¬ 
ness of the amount said to be due from him. A 
Court should first direot the Reoeiver to submit 
his accounts for the period during whioh ho was 
in possession of the properties ; and then give 
the plaintiff an opportunity to surcharge and 
falsify them and raise his objection to them. 
Thereafter hearing the objeotions he should 
deoide the exaot amount whioh the Reoeiver is 
liable to pay. After that the Reoeiver should 
be directed to pay into Court the amount due 
withia a oertain time fixed by the Court. If he 
fails to pay the amount without proper reason 
within the time fixed, the Court oan then pass 
an order directing the attachment of his pro¬ 
perty uuder R. 4. ( Krishnan and Venkaia- 

subba Rao, JJ.) R.M P. PABANIAPPA OHETTI 

v. M.8.A. Pb Pabaniappa ohetti. 

(1922) M.W.N. 741 = 16 L.W. 784 = 
1923 Mad. 83 (2) =43 M L J. 707. 

-0. 41, R. 1— 

See also (1) Appeab. 

(2) C.P. CODE. 8S. 2 (2), 96. 100. 104. 

(3) Practice. 

—-0. 41, R. 1— Appellant, must show 

that judgment is wrong, 

In every appeal the appellant must show 
some reason why the judgment appealed from 
should be disturbed. There must be some 
balanoe in their favour when all the oircums- 
tanoes are oooBidered to justify the alteration 
of the judgment that stands. (Lord Buck- 
master, ) FAKBUNISSA V. IZABUS SADIE. 

17 N.L.R. 72 = 83 I C. 898- 
25 G.W.N. 866 (P.Q.). 

——0 41, R. 1— Failure to file copy of 
order appealed from. 

The appellants before the District Judge 
failed to file a oopy of the formal order appeal¬ 
ed against but the formal order was a precise 
oopy, so far as its operative words were concern¬ 
ed, of the judgment of the order whioh they did 
file, held that the fafloxe mattered to nobody 
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and the objection was futile. ( Walsh and 
Bytes, JJ,) MT. KAUSILBA KOER v. MT. 
SUKHDEI. 21 A.L.J. 482- 

4 L.R. All. (Oiv) 246 — 1923 All. 679. 

-0. 41, R. 1— Valid presentation—What 

is. 

In oases in whioh a formal order Is not drawn 
up, it is suffioient for the appellant to attaoh 
to hia memorandum of appeal a oopy cf tbe 
judgment alone, but where a separate order is 
drawn up both are necessary. \Kanhaiya Lai, J.) 
Kedar Nath v. nanak, 1924 All. 162. 

-0. 41, R. 1— Allahabad High Court 

Buies, Ch . Ill, B . 2 —Presentation of second 
appeal—Judgment copy of first Court not filed 
— Procedure. 

O. 41, R. 1 of the Code as revised by R. 1, 
Chap. Ill ot the Allahabad High Court Rule-, 
required a oopy ot tbe first Court judgment, 
to be filed with the appeal and a Judge ot the 
High Court must deoline to allow an appeal to 
be presented, without suoh a oopy nor oan he 
extend the time for filing the same. (Walsh, 
Lindsay and Qulaiman, JJ ) Bhairon 
Ghulam v. ramantab Singh. 

19 A L.J. 698-63 I.G. 338- 
3 U.P.L.R, (A.) 168 (F.B.). 

-0, 41, R, 1—RigJif to appeal—Legal 

' representative. 

An appeal by a legal representative without 
being recorded as a legal representative, on an 
application duly made by him, is not maintain¬ 
able. (Piggott and Walsh, JJ.) BanarASI 
Das v. Sheo Darshan Das Shastri. 

45 l.C. 481-16 A. Li J. 394. 

-0. 41, R. 1 —Miscellaneus appeal— 

Copy of decree cannot be dispensed with. 

Where there is a judgment and decree on a 
queetion deoided under 8. 47, C. P. C. a oopy 
of decree must be filed. (Tudbatl and Walsh t 
JJ.) PIBIN ALI KHAN V. BHAGWANTA KUAB. 

40 All. 12-42 I G 888- 
18 A L.J. 801. 

-0. 41, R. 1— Appeal—Ordtr refusing 

to appoint. 

An order refusing to appoint a Reoeiver dur¬ 
ing the pendenoy of a suit ie appealable. 
(Piggotl and Walsh, JJ.) MUNI LAB v. Jagan 
Nath. 33 1 G. 788. 

-0 41, R. 1 —Presentation of appeal — 

Pleader— Vakalat not signed by party. 

Where a memorandum of appeal is presented 
by a pleader whose vakalat is not signed by 
the party but the defeot is subsequent by 
reotified, there is a valid presentation of the 
appeal. (Lyle, J.) Habeeb v. Naosh Am. 

21 1.0. 444-11 A.L J. 779, 

-0. 41, R. 1— Decree — Amendment — 

Pending appeal — Procedure. 

If a deoree is amended after an appeal had 
been preferred against it, and an application 
to tbe appellate Court, to attaoh to the memo¬ 
randum of appeal, a oopy ot the. amended 
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deoree, is granted, then from that moment 
the pending appeal beoomes an appeal against 
tho amended deoree. ( Mookerjee and Beach- 
croft , JJ.) Sadhuphadya Umeshanand 
Oja v. Ravaneshwar Prosad singh. 

43 l.C. 772. 

-0 41, R. 1 and 0. 42, R. 1— Bight to 

appeal — Estoppel—Adoption of and enjoyment 
under, an order bars appeal against the 
order. 

An unoonditional adoption of, ooupled with 
enjoymem of the benefit under, an order 
direoting payment of money, bars an appeal 
against the order, which after such adoption 
and enjoyment canno6 be said to be valid for 
one purpose aDd ^invalid for another. 8 I, 0. 
79, Foil. (Sanderson, O.J. and Woodroffe, J.) 
banku Chandra Bose t> Marium Bbgam. 

87 l.C, 804-21 G.ffi.N. 282. 

-0. 41, R. 1— Presentation of appeal — 

Copy of decree. 

An appeal is preferred only when a oopy of 
the deoree appealed against, is filed. ( Holm- 
wood and Chapman, JJ.) abdub Hakim v. 
Hem Ohbndra Das. 30 1.0.168- 

42 Gal. 483. 

-0. 41, R. 1 -Presentation of appeal — 

Memo, of appeal unaccompanied by copy of 
decree—Invalid presentation. 

A memorandum of appeal unless accom¬ 
panied by a oopy of the deoree appealed from, 
is in efieotive and useless. (Fletcher and 
Bichardson. JJ.) 8ITIKANTHA ROY v. 
B1PRADDAS CHABAN. 27 1.0. 447. 

-0. 41. R. 1—Separate orders—Joint 

appeal in respect of two distinct orders — 
Legality. 

If there are two dislinet orders in two sepa¬ 
rate execution proceedings, there cannot be a 
joiot appeal in respeot of both. 16 1.0. 897, 
10, l.C. 416. Ref. ( Mookerji and Beach- 
croft, JJ). Rarhab Chandra Xewari v. 
Manmatha Nath. 24 I.G. 488. 

-0. 41, R. 1— Presentation of appeal — 

Decree copy not filed. 

Where the deoree oopy was not attaohed 
to the memorandum of appeal as required by 
O. 41, R. 1 (1) and the appellant’s vakil 
stated that tbe deoree had not been drawn up 
though as a matter of fact it had been drawn 
up, the memorandum of appeal must be 
rejeoted. 15 O.L.J. 498 ; 16 C.L.J. 116, Foil. 
(Mookerjee and Beachcrofl, JJ.) Benahani 
DEBI V. SHASHIBHUSHAN SlNHA. 

17 I.G. 119-16 G.L J. 138. 

-0. 41, R. 1 —Presentation of appeal — 

Copy of decree or judgment—Not filed with 
memo, of appeal—Decree not drawn up. 

Where an appeal is preferred against a deoree 
or an order, the memo, ought to be accom¬ 
panied by a oopy of the judgment and a oopy 
of the deoree or order as the case may be. 
Where an order has not been drawn op, the. 
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appellant may simply attaoh to big memo¬ 
randum a oopy of the judgment alone and time 
should run from the date of the judgment. 
Where, however, a separate order is drawn up 
embodying the formal expression of the deci¬ 
sion, oopies of both the doouments should be 
attaohed and the appellant will be entitled to 
a deduotion of the time required for obtaining 
copies thereof. ( Mookerjee end Teunon, 33.) 
Kamala Dasi v. Tarapada Mukerjee. 

14 I C. 1006 = 19 C L J. 498. 

-O. 41, Rf. 1 and 19 — Dismissal for 

default—Court has inherent pow-.r to restore. 

Under the Civ. Pro. Code the Court haa 
power to restore even where the pleader is not 
able to prove that he was prevented by 6uffioient 
cause when the appeal is oalled on for hearing. 
( Mookerjee and Carnduff. 33.) RUKMINIMOYI 
Dasi v. Poran Chandra Bhera. 

19 C.L J. 334=14 I C. 823 (1) =39 C. 34. 

-O. 41, R. 1— Presentation of appeal — 

Vakalatnama filed after limitation period — 
Effect of delay. 

An appeal is barred though it is filed in time, 
if the vakalathnama is filed after the limitation 
period. IPiggoti and Stephens. 33.) SRI 

Chandan Bhuya v. Haroo Sethi. 

11I C. 387 = 18 C.L J. 944. 

-0. 41, R. 1— Presentation of appeal 

—Memorandum of appeal not accompanied by 
copy of decree. 

A memorandum of appeal not acoompanied 
by a oopy of the decree appealed from is not a 
valid memorandum and the appeal must be 
dismissed on that ground ; an appeal from an 
amended deoree must be acoompanied by a 
oopy of that deoree and not the original deoree. 
(Coxe, J.) KEAMAT V. ABHOORAM MlSTBY. 

11 IX. 8. 

-0. 41, R. 1 —Separate orders—Single 

appeal—One judgment in separate order — No 
order of consolidation. 

One appeal from three distinot orders reoord- 
ed in three distinot exeoution oases whioh were 
deoided by one judgment, there being no order 
consolidating the oases, is incompetent and 
irregular. (Mookerjee and Coxe, 33 ) RAKHAE 
Chandra Tewaby v. Manmatha Nath 
MITTER. 10 1.0. *18 = 18 O.W N. 994. 

-O. 41, R. 1 —Memorandum of appeal 

written by petition-writer—Not invalid. 

It is immaterial whether a memorandum of 
appeal is written by the appellant himself or by 
some body else as long as it is signed by the 
appellant or his agent duly authorised in his 
behalf, aDd represented to the proper authority. 
Henoe there is no valid objection to the enter¬ 
tainment ol the appeal where the memorandum 
is written by a petition-writer. iShadi Lai , 
C.J. and Zafar Ali, J.) MUSSAMMAT SHIB 

Devi v. Ralea Ram. 1923 Lah. 484. 

-0. 41, R. 1— Two appeals and two 

decrees in suit— Both decrees must be filed. 
Where from the deoree in a suit two appeals 


C. P. CODE (Y of 190B), 0. 41, R. 1. 

were preferred and two deorees drawn up by the 
appellate Court, O. 41, R. 1, C.P. Code, requires 
both deorees to be filed for the presentation of a 
second appeal to be valid. (8cott-Smith and 
Harrison, 33.) MAHOMMAD DIN v M&ST. 
Zerunnissa. 3 Lah. 219 = 1922 Lah. 390. 

-0. 41, R. 1— Copy of decree not filed — 

No valid presentation. 

Presentation of memorandum of appeal un¬ 
accompanied by a oopy of deoree is no legal 
presentation. (Chevis, J.) BASHI RAM v. 

Municipal Committee, chiniot, 

4 Lah. L J. 193 = 1922 Lah. 191. 

-0. 41, R. 1 and 0. 42, R. 1 —8econd 

appeal—Presentation of—Copy of interlocutory 
oraer not filed—Does not affect validity of pre¬ 
sentation. 

Where a second appeal is filed without a 
oopy of the interlocutory order referred to in 
the judgment of the Court below it does not 
afieot the validity of the presentation, especially 
when the poiuts deoided by the iDterlooutory 
order do not arise in tbe appeal- Even if the 
appeal oould be considered to have been present¬ 
ed only when the oopy of the interlooutory 
order was filed, there was sufficient oause for 
exouaing the delay. ( Martineau . J ) DAKSHMI 

Das v. Ishar Das. 4 Lah LJ. 20 = 

1922 Lah. 98. 

-0. 41, R. 1— Copy of translation of 

decree filed—Not a valid presentation. 

Where a seoond appeal was presented within 
Urdu translation of the deoree of the Di9triot 
Court and without an English oopy is invalid 
and the Court refused to excuse the delay in 
filing a proper oopy. ( Chevis and Le Rossig- 
nol, JJ.) Daim V. Hayat, 4 Lah. L J, 381. 

-0. 41, R, 1— Appeal—Copy of decree 

not presented—Decree not prepared —Effect of. 

Where tbe plaintiff’s suit was dismissed by 
the trial Court but no deoree was drawn up it 
is not competent for an appellate Court to 
entertain an appeal from the deoisiou of the 
trial Court. The pcoper course for the appellate 
Court is to adjourn the appeal to enable the 
plaintiff to file a oopy of tbe deoree. 19 P.R. 
1919; 66 P R. 1916, Poll, f Harrison, J.) 
sheb Mahomed v. Mahomed Khan. 

1924 Lah. 392. 

-0. 41, R. 1 —Copy of judgment, if 

necessary. 

Memo, of appeal must be accompanied by 
a oopy of the judgment appealed from and 
in the absence of an explanation for delay filing 
tbe oopy after the period of limitation will 
justify dismissal of the appeal. (Martineau, 3.) 
Dyaea v. HlBU. 67 I C. 870 = 

. 3 Lah. L.J. 298. 

-O. 41, R. 1— Memo, of appsal without 

judgment—Not valid. 

A memo, of appeal not aooompanied by a 
oopy of the first Court’s judgment is not a 
valid memorandum. ( Chevis , J.) MOEU MAE 

o. Sbi Ram. 63 I.G, 80 = 2 Lah. 227. 
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-0. 41, R. 1 —Snarate eases—Two 

cases decided by one judgment — Separate 
appeals. 

If two separate oases are finally deoided in 
one judgment, two separate appeals should bo 
filed. (Scott-Smi'h and Wilberforce , JJ.) 
DEVlDlTTAMALv. OFFICIAL LIQUIDATORS, 
Amritsar BANE. 86 1.0. 69 = 1 Lah. 868 . 

-0. 41, R. 1 —Vernacular copy of decree 

filed—Not valid presentation. 

An appeal presented with a vernaoular 
translation of the decree only is not a valid 
presentation. Where the defect was not oured 
within a reasonable time, the delay cannot be 
exoused. (Scoit-Smith, J.) Dame v. Hayat. 

2 Lah. LJ. 728. 

— -0. 41, Rr. 1 and 8— Urdu stamped 

paper with a title and English paper containing 
grounds, 

A dooument in Urdu with stamp and the 
title of the oase aooompanied by a dooument in 
English, containing the grounds, form together 
a valid memorandum ot appeal. Even if the 
vernaoular memorandum is regarded as an 
appeal the defeot could be oured under R. S. 
(Martineau, J ) Kabman v. Bishna. 

2 Lah. L J. 607 = 85 1 C. 24 = 
2 U.P.L.R. (Lah.) 49. 

-0. 41, R. 1 —Presentation of appeal — 

Decree not framed by the lower Court. 

O. 41, R. 1 of the C.P.C. requiring a oopy 
of the deoree along with the appeal does not 
apply where the original Court has omitted to 
frame a deoree. The proper course for the 
appellate Court in suoh a oase is to grant an 
adjournment until a oopy of the deoree is 
forthooming. (Wilberforce. J.) Mangal Singh 
v. HIBDA RAM. 49 1.0. 873 = 19 P.R. 1919. 

-0. 41, R. 1—Preaenfafion of appeal— 

Decree not containing grounds of appeal to 
lower appellate Court. 

A seooDd appeal filed with a oopy of a deoree 
of the lower appellate Coart not containing the 
grounds of appeal to thAt Court, is properly 
presented under O. 41, R. 1 and O. 42, R. 1 of 
the C.P.C. (8hak Din. J.) Ram Peaba v. 
RUPLAL. 80 P.R. 1918 = 48 I C. 102 = 

181 P.W.R, 1918. 

-0. 41, R, 1 —Right to appeal—Party. 

The right of appeal is allowed only to a 
person who is a party to the suit from whioh 
the appeal lies and who is aggrieved by the 
deoree. (Scott-8mith, J,) FONJOO v. Kabam 
Din. 84 P.W.R. 1918 = 48 I 0. 181 = 

82 P.L.R. 1916. 

-0, 41, R. 1 —Presentation of appeal — 

Copy of judgment filed after limitation—Limi¬ 
tation. 

When the oopy of the judgment is filed 
after the period of limitation, the appeal must 
<be dismissed in the absence of just oause shown 


0. P. CODE (Y of 1908;. 0 41, R. 1. 

for extending the time. (Shadi Lai, J.) 

Dhanpat Mal v. Mela Mall. 

87 P.R. 1917 = 41 I C. 918 = 
183 P.W.R. 1917. 

-0. 41, R, i—Appeal—Presentation — 

Cross-appeals decided by lower Court by one 
judgment —Omission to file a copy of rival 
appeal, effect of. 

The lower appellate Court deoided by one 
judgment the cross-appeals of plff and deft, 
and dismissed the plff.’e suit, the deoree 
embodying the result of deft.’s appeal. Plff, 
preferred an appeal wherein the deoree in 
deft.’s appeal in the lower Court was not filed. 
It was held that this failure to file oopy of 
other deoree was a bona fide mistake and did 
not debar plff. from attacking the deoision of 
the lower Court but the order relating to costs 
in the deoree of whioh the oopy was not filed 
was binding on the plff. (Shadi Lai and 
Jones, JJ.) Murad Khatun v. Muhammad 
Baksh. 83 P.W.R. 1916 = 88 I C. 742 = 

84 P.R. 1916, 

-0. 41. R. 1 — Right to appeal — Stran¬ 
ger. 

A party oannot appeal from a deoree in bis 
favour merely beoause of an adverse finding on 
an unnecessary issue. (P.attigan, J.) NUB 

Baksh v. ahmad Baksh. 

120 P.L.R. 1911 = 9 1,0. 1030 = 

101 P.W.R. 1911. 

—7 -0.41, R, 1 —Second appeal—Presen¬ 

tation of, without copy of decree is not valid 
—Power to excuse delay in furnishing copies 
—Ex parte order excusing delay—Application 
to vacate order by respondent is competent. 

The provisions of 0. 41, R. 1, C. P. Code 
are imperative and the presentation of a memo¬ 
randum of second appeal without a oopy of the 
deoree appealed against is not a valid presenta¬ 
tion. 27 1.0. 447 ; 16 C.L.J. 135 ; 16 

All. 77, Foil. It is open to the Court 
in the exercise of its disocesion nnder B. 6 of 
the Limitation Act to exouse the delay in the 
presentation of the deocee appealed against, 
17 C.L.J. 66 , Referred to. Where an ex parte 
order is passed exousing the delay in the presen¬ 
tation of an appeal, it is open to the respondent 
to apply to have the order set aside. (Kuma- 
raswamy 8aslri, J.) 8 UNDABAM AIYAR v. 

Raja Rajeswaba Muthuramalinga Bet- 
HUPATI. 44 M L J. 279 = (1923) M.W.N. 104 = 
17 L.W. 382-82 M.L.T (H.C ) 232 = 

1923 Mad. 482. 

-0 41, R. 1— Presentation of appeal- 

judgment copy to be filed. 

A memorandum of appeal must be aooompa¬ 
nied by a oopy of the judgment unless dispensed 
with by the Court. (Saiasiua Iyer and 
Tyabji, JJ.) AVUDAI AMMAL t>. GANaPATHI 

28 1.0, 28. 
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-0. 41, Rr. 1 and 4 —Right to appeal — 

Party. 

A deft, not appearing in an appeal preferred 
by his oo-delt. cannot be said to be construc¬ 
tively a party to the appeal. He oannot prefer 
appeal from an order of the lower Court after 
remand. (Sundara Iyer and Sadasiva Iyer. 
JJ.) Karian Kuppuswami Naidu£ Desayi 
NAMBERUMAB. 16 1 0. 693. 

- 0 41, R. 1— Presentation of appeal by 

pleader with no authority is not valid. 

The appellant engaged oue pleader A and 
executed a power-of-actorney in his favour 
authorizing him to appoint another pleader if 
necessary. A engaged another pleader B but 
did not exeoute a power in his uame. B put 
his own name on tbe power exeouted in favour 
of A. Held, the appeal was not validly pre¬ 
sented as there was no proper appointment of 
B either by the appellant or by A. ( Batten, 
O J.O.) Chittar V . Laxmi Nabayan. 

62 I.C. 299. 

-0. 41, R. 1— Conditional order setting 

ex-parte decree—Appeal—Order of dismissal. 

An ex parte decree was set aside on condition 
the defendant deposited in Court a large sum of 
money ; an appeal w»9 preferred against it, but 
meanwhile for non-oomplianoe with the order, 
the petition had been dismissed. Held, the 
order of dismissal should also be filed. (Dalai, 
J.C.) INDAB SINGH V. GURDAYAB SINGH. 

1921 Oudh 229 
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same judgment by tbe same appellant, he 
should be permitted to file odq copy only of the 
judgment with the memorandum in one of his 
appeals. (Dawson Miller, O J. and Coutts, J.) 
RlAJAN THAKUR V. CHARITAR THAKUR. 

1 P. 670 = 4 Pat. L.T. 290 = 1922 P. 880. 

- 0. 41, R. 1 — Presentation of appeal 

—Copy of decree not filed. 

A petition of appeal filed without a oopy of 
the decree appealed against, is not valid as au 
appeal. (Adami, J.) CHATURBHUJ SAHAY v. 
Muhammad Habib. 94 I.C. 36, 

See also :— 

(Petman, J.). BHAN SINGH u. GOKUB 
CHAND. 63 I.C, 137* 

-0. 41, R. 1— Separate decrees — 

Separate appeals—Single suit. 

Two or more deorees oannot be oballenged 
in tbe appeal even wbeu such deorees are based 
upon one judgment to one suit. (Roe, J.) 
RAMNABAIN LAB V. HABI KRISHNA PRASHAD- 

NaRain. 44 I.C. 418 = 3 Pat. L J. 96. 

- 0. 41, R. 1 — Appeal—Copy of decree 

not filed—No valid presentation. 

Under O. 41, R. 1, 0. P. Code, every memo- 
randum of appeal must be accompanied by a 
oopy of the deoree appealed from and without 
suoh oopy there is no valid presentation of tho 
appeal. (Brown, J.C.) MAUNG PO 8AUNG t>. 
MA MUN. 69 I.C. 68— (1921) 4 U.B.R. 76. 


_-O. 41, R. i—Presentation of appeal— 

Copy of judgment. 

An second appeal preferred to a Revenue 
Court under the provisions of speoial enactment 
like the Oadh Rent Aot should not be dismissed 
on the ground that it is unaooompanied by a 
oopy of the lower Court’s judgment which is 
incomplete and refers to another main judg¬ 
ment not filed with the memo, of appeal, inas¬ 
much as be is not required by law to file suoh 
a oopy. (Holms, 8.M ) ABDUB HASAN KHAN 
v. RAJ KUMARI. 84 I.C. 706 = 3 O.L.J. 209. 


_0. 41, R. 1— Appeal—Presentation 

without copy of judgment it not illegal. 

A seooud appeal filed without a oopy of the 
trial Court’s judgment within time is not 
incompetent, inasmuch as O. 4L, R. 1, G.P.C., 
requires that only a oopy of the lower appellate 
Court’s judgment is to be filed and does not 
require the filing of the judgment of the trial 
Ooart* (Jwala Prasad and Ross, JJ.) RAM- 
DEO SINGH 0. MAKHAN SINGH. 

74 1.0. 330 = 11923) Pat. 19. 


-0. 41, R. 1 —Several appeals, from one 

judgment—Copies of judgment necessary with 
memo. 

Where there are several appeals from one 
judgment by different appellants, the High 
Court will insist under the rules to have copies 
of judgment filed with eaoh memo, of appeal 
though where there are several appeals from the 


-— 0. 41, R. 1 (1 )—Decree—Copy of, fo¬ 
bs filed. 

A copy of the deoree appealed against is 
absolutely necessary for an appeal. The Court 
may in its discretion dispense with a oopy 
of the judgment. (Drake-Brockman, J.O.) 

PARASHRAM tJ. LlKHAN. 

10 I G. 868 = 7 N.L.R. 67. 


-— O. 41, Rr. 1 (2) and Z—Memorandum 

of appeal—Partly in English and partly in 
Vernacular. 

A Vernacular memorandum and a document 
attaohed to it oontaining the grounds of appeal 
in English can oonstitnte the memorandum of 
appeal ; and even if the vernacular memoran¬ 
dum alone oould be regarded as the appeal, the 
omission in it oould be remedied by amend- 
meut. (Martineau, J.) KABMAN v. BISHNA, 

2 Lah. L.J. 907 = 98 I.C. 24 = 
2 U.P.L.R. (Lah.) 49. 


-0. 41, R. 1— Specific issue for each 

lea must be raised. 

Where a memorandum of appeal ran as 
allows :—“That the Court below should have 
ecided issues 6, 7. 8, 9. 10, 12. and 13 in favour 
f the defendants-appellants.”_ Held, each 
lea should raise a speoifio issue. Appeals 
rawu up in this way are liable to be returned 
ar amendments. ( Daniels , J.O.) BANKB LA 
. KANHAIiAIi. » O.L.J. 357* 

1923 Ondh. 118* 
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- —0.41, B. 2—Plaintiff a:cepting decision 

of Trial Court—Cannot challenge in Second 
Appeal. 

A plaintiff accepting the decision of the Trial 
Court as to the amount due to him, and not ap¬ 
pealing, cannot challenge its correctness in Second 
Appeal by means of a cross objection. ( Tudball 
and Rafique , JJ.) Hardeo Prasad v. Ganga 
Sahai. 61 I C. 48 : 19 A. L. J. 155. 

” " 0' 41, 2 —Res judicata— Plea of , if can 

he taken first time at hearing 0 f second appeal. 

A plea of 'res judicata' can be raised tor the 
first time at the hearing of a second appeal though 
not taken in the memo of appeal. ( Rafique, J.) 
Chhadami Lal v. Shyama Charan. 

22 I. C. 12. 

--0. 41, B. 2 —Presentation of appeal—At 

a Private residence of Judge. 

A Judge is justified in receiving an appeal at 
his private residence out of court hours and such 
appeal must be deemed to have been presented 
within time. 7 N, VV. P. H. C. R. 5, overruled. 

( Richards , C, Karamat Hussain and Tudball , 

JJ.) Din Ram v. Hari Das. 

14 I. C. 744 : 34 All. 482 : 9 A. I. J. 743. 

~—"0. 41, B. 2 and 0. 47, B. 1— Grounds not 
urged in memorandum of appeal. 

Grounds taken in an application for review but 
not urged in the memorandum of appeal as origi¬ 
nally filed, cannot be urged in support of the 
appeal after its readmission upon the application 
for review. ( Fletcher and Cuming, JJ.) Sasadhar 
Bhattacharjee v. Arun Kumar* Bhatta- 

CHARJEE. 54 l c 631 

‘ -0* 41, B. 2— Alternative grounds of 

appeal—-Power of Court to go into. 

Where Alternative grounds of appeal are 
raised an appellate Court can go into questions 
admitted for the purposes of an alternative argu¬ 
ment and finding adversely to the appellant. 
(Broadway and Martineau , JJ.) Ram Das v. Mt. 
Panna Devi. 5 Lah . L> j, ll7 

-0. 41, B. 2 —Presentation without coPy of 

a decree is invalid. 

There is no proper presentation of an appeal 
without a copy of a decree even when there is 
no decree in existence (Shadi Lal, C. J. and 
Martineau, J.) The Municipal Committee, 
Chiniot v. Bashi Ram. 69 I.C. 896 : 

1922 Lah. 170. 

0. 41, B. 2 —Appeal — New grounds — 
When allowed—New basis of claim. 

A plea which is not raised in the trial should 
not be considered by the Dist. Court. (Leslie 
Jones and Broadway, JJ.) Ramchand v. Rama 
Nand 68 I. C. 227 : 3 Lah. L. J 392. 

-0. 41, B. 2 —New ground not taken in 

memo—Leave of Court. 

A party can overrun his ground of appeal with 
the leave of the Appellate Court. ( Chevis, J ) 
Parmanand v. Thikhu. 67 P. L. B. 1916 • 

801. C. 817 : 121 P. W. B 1915.' 

■ 0. 41, B. 2 —New point — Not raised in 
the memorandum. 

Vol, 11—54 
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An appellant will not be allowed to argue a 
new point in appeal, especially if it was raised by 
way of additional grounds, long after the period 
of limitation for filing the appeal had expired 
[Chevis and Leslie Jones, JJ.) Chhuttan v. 
Hazari Lal. 30 I. C. 22 : 7 P. B. 1916 : 

46 P. L. B. 1916 : 129 P. W. B. 1916. 

—0. 41. B. 2— Additional grounds . 
Additional grounds of appeal should not be 
allowed to be filed at a late stage. (Johnstone and 
Shah Dm, JJ.) Fazal Hussain v. Malik Jinda 

49 P. R. 1914 : 252 P L. B. 1014 ‘ 
25 I. C. 443 : 160 P. W. B. 1914' 

-0. 41, B. 2 —- Abandonment o’ plea — 

Ground of attaok in plaint but not mentioned in 
appeal. 

A ground of attack mentioned in the plaint in 
respect of which no issue is drawn and which is 
not repeated either in the written grounds of first 
or second appeal cannot be allowed in second 
appeal (Shah Din and Beadon, JJ.) HiRA SiNGH 
v. Lahori Mal. 174 P. W. B. 19ir 

17 I. C. 24T: 217 P. L. B. 1912. 

-0. 41, B. 2— New case. 

An appellant cannot put forward a new case in 
appeal. ( Rattigan , J.) Ram Ditta Mali/. Karam 
Devi. 167 P. W. B 1912 : 

17 I. C. 243 : 190 P. L. B. 1912. 

-0. 41, B. 2 —New plea—Grounds that can 

be raised in appeal. 

Where the hrst court has neither put in issuo, 
a plea of the deft, nor has given a finding there¬ 
on and the appellant has not mentioned it in the 
ground of appeal, such plea cannot be raised in 
appeal. A point not raised in the original court 
cannot be allowed to be advanced for the first 
time in appeal. (Shah Din and Scott-Smith, JJ.) 

Nathu Mal v. Mul Chand. 183 P. W. R. 1912 : 

17 I. C. 232 : 197 P. L. B, 1912] 

-0. 41, E. 2 —Factum of Adoption not 

ques tioned—Efjec t. 

Where the finding of the lower appellate Court 
against the factum of adoption was not questioned 
on the grounds of second appeal. Held the validity 
of the adoption could not be allowed to bo urged 
at the further proceedings. (Ayling and Odgers , 
JJ.) Rajambal Ammal v. Shanmuga Mudaliar. 

70 I. C. 653: 1922 M. W. N. 481 : 1923 Mad 11. 

-0. 41, B 2 —New gtouud—Not raised in 

memorandum of appeal—When entertained. 

An appellate Court is not bound to consider a 
contention not put forward in the memorandum 
of appeal unless there can be no reasonable doubt 
on the record thab the evidence on the new point 
raised had been completely given on both sides or 
the decision on the new point is a pure question 
of law and it is expedient in the interests of 
justice to consider and decide it though it was not 
mentioned in the memorandum of appeal to the 
Lower Appellate Court. (Sadasiva Iyer , /.) Vbmi 
Reddi v. Nallappa Reddi. 57 I. C. 800 ; 

11 L. W. 611.’ 

-41, B. 2— Appeal—Decision on grounds 

not raised at the trial, 
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The decision in appeal should not proceed on 
grounds not raised at the trial. ( Parlctt , /•) 
Petek Vertannes v. muthiah 

19 I. C. 48 : 6 Bur. L. T. 53. 

-0. 41, B. S —Effect of wrong name of the 

respondent. 

W.iere in an appeal the respondent was wrong¬ 
ly named owing to a clerical error in the decree, 
the mistake is not fatal, but can be rectified. 
(Richardson and Waltnsley , JJ.) Golapdi Meah 
v. Poorna Chandra Datta. 2i C. W. N. 774 : 

41 I. C. 37 : 27 C. L. J. 129. 

-_0. 41, Rr. 3 and 20 —Appellate court— 

Addition of parties—No duly. 

There is no duty on the court to add the proper 
persons as parties to the appeal if the appellant 
neglects to do so: (Rattigan and Beadon, JJ ) 
Fakir Chand v. Municipal Committee of 
HaZRO. 18 I-C 37 : 88 P. W. B. 1913 : 

59 P. L B. 19 a 3 : 69 P. B. 1913. 

-0. 41, Rr. 3 and 11—Dismissal of appeal 

on the point of limitation — Appeal. 

If the memorandum of appeal is in the proper 
form it cannot be rejected under R. 3 but if the 
appeal is time barred it should be dismissed 
under R. 11. Rejection of appeal on the ground 
of limitation amounts to dismissal and the rejec¬ 
tion is thus appealable. ( Jwala Prasad , J.) 
Farzaxd Ali v. Abdul Hamid. 

60 I. C. 493. 

-T-o. 41, R. Z—Appeal against deceased 

Person—Application to substitute names of legal 
representative after limitation. 

Where a possible respondent dies before the 
appeal is filed ; the names of his representatives 
cannot be substituted in the appeal, after the 
expiry of the period of limitation. (Me Coll , 

AJ.C.) Mi Ein Zi v. Mi Ni. 

21 I. C. 306 : (19'3) 1 U. B. B. 175. 

• * • • 

-0. 41, B. 4— Joint plaintiffs — Appeal by 

one—All must be made parlies . 

Where one of several plaintiffs prefers an 
appeal in which the other plaintiffs are also 
interested. O. 41, R. 4 does, not authorise him to 
proceed with the appeal without making the 
other plaintiffs parties thereto. (Rafiquc and 
Piggott JJ J Ambika Prasad v. Jhinak Singh. 
u 46 A. 286: 21 A L.J. 91 : LB. 4 A. 92 : 

71 I.C. 321: 1923 All. 211. 

—--0 41, R. 4 — Reversal of decree—Appeal 

by one unsuccessful deft.—Suit if may be dismis¬ 
sed against all—Discretion of Court . 

Relief can be given to non-appealing parties 
if their grounds of attack are the sime as those 
of the appealing party. (Piggott, J,) Ishar Dutt 
v, Musai Dube. 31 I.C. 886. 

___o. 41, B. 4— Discretion of court — Reversal 

of decree on common ground—Appellate Court- 
Discretion. 

1 The reversal or variation of a decree in 
favour of a non-appealing party, on the ground 
cotnmon-to all the defts. is in the discretion of 
the court. [Chamter and Rafique , JJ.) Narain 
PflCSHtr*. BBNAIK riHAT. 

36 All. 510 : 24 I.C. 439 : 12 A t-J, 883. 


-0. 41, B. 4— Common interest — Several 

appellants—Death of one—Legal representative. 

Where severat co-deiendants jointly appeal 
against a joint decree to which S. 544 of the old 
Code applies, the death of one appellant, his legal 
representatives not being brought on record 
with-n limitation period has only the effect of 
causing the appeal to abate, so far as the deceased 
is concerned but it has no effect on the appeal as 
a whole. 22 All. 222 overruled. (Stanley, C. J. and 
Banerjt, J.) Ram Lal v Debi Singh. 

10 I. C. 27. 

-0. 41, B. 4—Appeal by one deft.—Decree 

against several —When can be set aside . 

Though a decree against several defendants 
which proceeds upon a ground common to them 
all, can be set aside on appeal at the instance of 
one ot them, it cannot be so set aside when the 
appealing deft, values the appeal for a sum 
representing the amount decreed against him 
alone. Such an appeal is not one against the 
entiie decree at all. (N. R. Chatter jet and Panton, 
JJ.) Jogendra Nath Roy Chauduri v. Rajen- 
dra Nath Rai Chaudhuri. 63 I.C. 95. 


--0. 41, B. 4 -Powers of Appellate Court- 

Variation in decree. 

If a decree is passed against several defendants 
on a summon ground, the appellate Court can, ou 
appeal by one defendant only, vary the decree io 
favour of all. (Shamsul Hilda and Panton, JJ.) 
Ram Sunder Das v. Shajidur Rahman. 

60 I. C 460: 


- O’.*41, Br. 4 and 33 —Powers of Appellate 

Court—Modification of decree. 

On an appeal by one of several defendants the 
court can examine the grounds of the decision 
appealed against in respect of all. especially 
where the appellant is not a stranger to the pro¬ 
perty in suit. (Mookerjce and Panton, JJ.) 
Syam Kishore De v. Umesh Chandra Bhat- 
tacharya. 31 C.L J. 75 : 55 I.C. 154: 

24 0. W. N, 403. 


■•-0. 41, Br. 4 and 33— Powers of appellate 
Court. 

O. 41, Rr. 4 and 33, give the court ample power 
to make the appropriate order needed in the 
interests of justice. (Mookerjee and Panton , JJ •) 
Debendra v. Narendra. 30 C. L. J. 417 : 

54 I.C. 636 : 24 C.W.N. 110. 

-0. 41. R. 4— Reversal of decree—Non- 

appealing defendant. 

O. 41, R. 4 ot the C. P. C. gives the appellate 
Court power to reverse the decree in favour of 
all the defendants even though the appeal is made 
only by some, when the decree proceeds on. any 
ground common to all of them. (Jenkins, C.J. 
and N. R. Chatterjee, J.) Rakha Chandra 
Chatterjea v. Baji Santhal. 23 C.W.H. 372. 

-0. 41, B. 4.— Abatement—Death of one 

of joint plaintiffs—Abatement of appeal. 

Where all plaintiffs are interested in appeal. 
O. 41, R. 4 of the C. P. C. does not authorise one 
of them to proceed with the appeal without 
making the other plaintiffs parties thereto. 
(Newbould and Duval, JJ.) Balaram Pal * 
Kanysha Majhi, 83 


8d3 


CIVIL DIGEST, 1911— 


• • 4 

1923. 



C. P. CODE (V OF 1908). 0. 41. B. 4. 

-0. 41, Rr. 4 and 33— Power of appellate 

court to vary decree—Parties not appealing. 

Except under O. 41, R. 4 of the C. P. C. an 
appellate court cannot vary a decree of a lower 
court as regards its adjudication on the rights 
a'd liabilities of the parties who have not joined 
in the appeal and who are not parties to the 
litigation in the appellate court, O. 41, R. 33 of 
the C. P. C. does not apply to a person who is not 
a party to the appeal. (Fletcher and Shamsul 
Huda , JJ.) Haridas Dey v. Kailash Chandra 
Bose, 44 I. C. 480. 

-0. 41, Rr. 4, 33 and 22— Powers of appel¬ 
late Court. 

Where a suit claiming reliefs alternatively 
against A and D is decreed against B and he 
prefers an appeal, it is not necessary for the 
plaintiff-respondent to tile a cross objection 
against A in order to enable the Appellate Court 
to settle the rights of the respondents inter se. 
(Fletcher and Newbould, JJ.) Sarat Chandra 
Bose v The Kharafea Mezejula Zemindari 
Syndicate, Ltd, 42 I. C. 648. 

-0. 41, Rr. 4 and 33 —Powers of appellate 

Court. 

To justify the application of O 41, R. 4 the 
appeal should have been preferred against the 
whole decree but for the application of R. 33 it 
is not essential that the appeal should be directed 
against the entire decree nor need the order be 
made in favour of the persons who are parties to 
the appeal or have filed objections in the Court 
below. ( Mookcrjee and Newbould , JJ.) A.mbica 
Charan v. Sasi Tara Debi. 

30 I. C. 868 : 22 C.L J. 61. 

-•-0. 41, Rr. 4 and 33— Common decree— 

Appeal by one parly — Reversal. 

When there is no bar to the application of 
O. 41, R. 4, it is not necessary to invoke the aid 
of O. 41, R. 33 which is couched in very wide 
terms and gives the Courts of appeal very wide 
powers for the purpose of doing justice between 
the parties. For the application of O. 41, R. 4 
it is enough if the decree proceeds on any ground 
common to all the parties. Every ground need 
not bo common to the parties. (Chaltcrjcc and 
Walmsley , JJ ) Ambica Prasau Singh v. Pardip 
Singh. 42 Cal. 461 : 28 I.C. 446 : 

19 C.W.N. 233 

————0. 41. R. 4 — Parties — Suit for possession 
decreed—Decree reversed at the instance of one 
defendant—Second appeal by plaintiff— Other 
defendants if should be made respondents. 

Where a suit for p sssssion is decreed, and 
one of the defts. alone appealed, the appellate 
Court has the power to reverse the entire decree 
of the first Court, but this appellate decree so far 
as it is in favour of the defts. that have not been 
made partic* to the appeal, cannot be set aside in 
their absence, and they should necessarily be 
made parties. ( Mookerjee and Beachcroft, JJ.) 
•Dasareth Patel- v. Brojo Mohan Gaontia. 

22 I. C. 90 : 18 C L. J. 621. 

———0.41, Rr. 4 and 8 d—Pciver of appellate 
Court—Setting aside decree from which no appeal 
was filed — Jurisdiction, •' 


C. P. CODE (V OF 1908), 0. 41, R. 4. 

There is no provision of law which enables a 
court in the course of the decision o l a,n appeal 
from ooe decree, to set aside the decree which 
dismisses a separate suit and from which no 
appeal has been lodged. ( Chcvis , J.) Gobind ram 
v. Mussammat Pali. 

53 I.C. 883 : 116 P R. 1919. 

-0. 41, R 4 —Scope of—Grounds not 

common. 

The provisions of O. 41, R. 4 of C.P.C. do not 
apply to a case wheie the grounds of appeal are 
not common to all the appellants (Scott-Smith 
and Broadway, JJ.) Nanda v. Jaichand. 

40 I. C. 184 : 35 P.W.R. 1917. 

-0. 41, Rr. 4 and 33— Scope of — Powers of 

Court. 

Rr. 4 and 33 do not apply to parties not ex¬ 
ercising the right of appeal and made pro forma 
respondents by the appellants; the non-appealing 
partjes cannot claim the right to be heard in 
support of the appeal. (Ratligan, Shah Din and 
Le Rossignol , JJ.) Gokal Chand v Hukkam 
Chand Nathlmal. 109 P. W. R. 1916 : 

154 P.L.R. 1016: 34 I.C. 714: 70,,71 P.R. 1917, (F.B.) 

-0. 41, R. 4— Abatement—Death of party. 

Where one of the parties to an appeal against 
a decree dies and his legal representative is not 
brought on record within the period of limitation, 
the appeal abates so far as the deceased is 
concerned but the other appellants are not 
precluded irotn prosecuting the appeal as O. 41, 
R. 4 empowers any one of the parties to appeal 
against the whole decree (Scott Smith and Shadi 
Lai , JJ.) Med Singh v. Kabir-un nissa. 

235 P. L. R. 1915 : 26 I. C. 486 : 88 P. R. 1914. 

-0. 41, R 4 —Reversal of decree—Appeal 

by some of the unsuccessful plffs.—Common 
ground — If whole decree could be set aside. 

Where only some of the plffs. appealed, but 
the decree proceeded on a ground common to all, 
the appellate Court under O. 41, R. 4 can set 
aside the whole decree. (Johnstone and Deaden, 
JJ.) Sunder Singh v. Krishna Mills Co., Ltd. 

11 P. L. R. 1914 : 22 P. W. R. 1914 : 

23 I. C. 91 : 63 P. R. 1914. 

-0.41, R. 4— Appeal by some dcfls.— 

Rights of others. 

An appeal against a decree for partition of the 
village abadi, oy defts. representing a very small 
share in the village, on the ground that the 
Lower Courts have not rightly determined the 
area which should be divided again, cannot be 
treated as an appeal under O. 41, R. 4 as one on 
behalf of the whole body of (he dclts. If the 
defts. generally wished to appeal they should’ 
have given a power of attorney to some one or 
more of their number to represent them, t Kcn-\ 
sington, J.) Hira Singh v. Mohar Singh, 

228 P. W. R. 1911 : 12 I. C. 605 : 2 P. L. R. 1912. 

-0 41, R. 4 —Deceased defendant — Judg¬ 
ment in favour of appellate court can reverse . 

Under O. 41, R. 4,,C.P. Code an appellate court 
has power to reverse a judgment in favour of a 
deceased defendant as regards the whole of the 
plaintiffs claim and not only as regards that 
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part of it in which the surviving defendants were 
particularly interested. 40 M. 846, 848. 25 M. L. J. 
248 foil. [Spencer and RaniC'am , JJ.) SubbaRAYA 
Mudaliar v Kandaswami Mudali. 

82 M L. T. (H. C.) 124 : 70 I. C. 168 : 
16 L. W. 330 : (1922) M. W. N 674 : 

1923 Mad. 58. 

--0. 41. Rr. 4 and 33— Common ground — 

Appeal by some — Effect. 

The decision of an Appellate Court in favour 
of appellants extends to others who did not 
appeal if the grounds of decision were common 
to all others. (Wallis, C. J. and Burn , J.) Soma- 

SUNDARM CHETTIAR V. VaITHILINGA MUDALIAR. 

40 Mad. 846 : 41 I. C. 546 : 6 L. W. 253. 

-—0. 41, Rr. 4 and 33—Ex parte defendant 

—Reversal of decree. 

(Per Seshagiri Iyer, J.) Where in a suit against 
two defts. one alone defended the suit and the 
others remained ex parte and where a joint decree 
for possession was passed against both the defts. 
and the contesting deft, alone appealed, t^e ap¬ 
pellate court bas no power, under O. 41, R. 4 to 
dismiss the whole suit as against the ex parte deft, 
but it the sale deed on foot of which the suit was 
brought was a sham one, a decree even 3gainst 
the ex parte deft, can be supported under O. 41, 
R. 33 of the Code. O. 41, R. 33 gives full power 
to the Appellate Court to pass the decree which 
should have been passed by the court of first in¬ 
stance on the findings arrived at by the Appellate 
Court and in favour of any of the parties to the 
suit, whether such a party is a party to the appeal 
or not ; (Per Sadasiva Iyer , J.) The High Court 
will not interfere in second appeal with a finding 
of fact by the Lower Appellate Court even 
though a few of the reasons for the finding are 
unsatisfactory, (Sadasiva Iyer and ( eshagiri 
Iyer , JJ.) Peria Krishnasawmi Naick v. 
Aiyappa Naik. 24 I. C. 924 : 1 L. W. 376. 

-0.41, R. 4 —Reversal of decree—Com¬ 
mon ground—Power to reverse against party — 
Not appealing. 

Where the ground of reversal is common to all, 
the appellate court can reverse the decree even 
against parties not appealing. ( Sadasiva Aiyar 
and Spencer , JJ.) Sokkappa Reddi v. Singanna 
Reddi. 1 L. W. 169 : 23 I. C. 620. 

-0. 41, R. Object of. 

The policy of the Legislature in enacting O 41, 
R. 4 is that the appellate court should have full 
power to do justice to all parties whether before 
it or not, provided the whole case is gone into at 
the instance of parties representing all the neces¬ 
sary contentions in the case. 27 B. 284. Foil. 

(Sadasiva Aiyar and Tyabji, JJ-) Artho Rama v. 
Artho Padhi. 14 M. L. T. 177 : 

(1913) M, W. N. 687 : 201. C. 952: 25 M. L J. 248. 

-0. 41, Rr. 4 and 33— Common ground— 

Damages—'Decree in favour of person not appeal¬ 
ing. I 

‘' Where only one plff. claimed in his appeal ( 
damages for an infringement of vight, but the , 
right was Common to all the plffs., the appellate 
90 ur( could pass a decree in favour of all. j 


C. P. CODE (V OF 1908), 0. 41, B. 

(Sundara Aiyar and Ayling, //J’ ~ SOMA 
Ballachariar V. Thiruvenkatachariar. tL 

15 I. C. 409. 

-0. 41, R. 4 —Common ground—Deoree in 

the case where heirs are not brought on record. 

The Appellate Court has power to vary or 
reverse the decree in favour of all the appellants 
including heirs of the deceased not brought on 
record on grounds common to all. ( Lindsay , 7. C. 
and Kanhaiya Lai, A.J.C .) Jang Bahadur V, 
Muhammad Hussain Khan, 

35 I. C. 743 : 3 0. L. J. 279. 

-0. 41, R. 4— Appeal—Parties—Some of 

the parties entitled to rent made respondents — 
Effect cf. 

Where certain tenants appealed making only 
some of the co-sharer landlords respondents. 
Held , that as the respondents alone could not 
have sued for rent, the appeal impleading them 
without joining the other landlords as respondents 
was unsustainable. Under O. 1, R. 9, C.P Code a 
person who is a necessary party to the suit U a 
necessary party to the appeal. 6 C*W. N. 196 : 11 
C. W. N. 504; 31 C. 489 P. C. Rel. 34 C. 1020 not 
foil. (ROSS, J.) JlTENDOANATH CHATTERJI V . 

JhakuMandar. 3 ?. L. T. 456 : 

60 I. C. 780 : 1922 P. 4. 

-0. 41, Rr. 4 and 33—Common ground — 

Mortgage decree—Appeal by one of the parlies— 
Effect on others. 

An order in an appeal by one of several defts. 
enures to the benefit of the other defts. only if 
the interests of the latter are inseparable from 
the interest cf the delts, appellant. A decree in a 
mortgage suit made all the properties covered by 
the mortgage liable to sale and a person who 
had purchased one of the pioperties at a revenue 
sale appealed from decree, and the appellate 
Court exonerated him from liability under the 
mortgage. Held that the result of the appeal was 
to free only the property in which the deft, 
appellant had an interest leaving untouched 
the property in which the mortgagor and puisne 
mortgagees were concerned. (Roe and Imam, 
JJ.) Magheaxdra Koer v. Sat Narin Lal. 

44 I. C. 762 : 3 P. L. J. 16* 

-0. 41, Rr. 4 and 33 —Reversal of decree— 

Common ground. 

Under Rr. 33 and 4 of O. 41, the Appellate 
Court can reverse the decree against all based on 
a common ground though oply one appeal front 
it. The rules prevent two contrary decisions in 
the same suit. (Mulliok , J.) Ram Tahal Singh 0- 
Sukkshwar Reyani. 35 I.C. 647 : l P. I- 14S * 

-0. 41. R. 4 —Power of Court to varj 

decree in favour of person not party to appeal. 

O. 41, R.4 deals with the case where the decree 
passed by the Trial Court proceeds on any 
ground common to all the plffs, or to all the def ts. 
(Maung Kin , J.) A. C. T. R. M. Chetty v. ?o U. 

68 I. C. 973: 13 Bur. L. X. I® 3 - 

-0. 41, B. 5- Effect of appeal-OP"* 

tion of original decree not suspended or 
rupted by presentation of appeal • 
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Whatever may be the theory under other sys¬ 
tems of law, under the Indian law and procedure 
an original decree is not suspended by the pre¬ 
sentation of an appeal nor is its operation inter¬ 
rupted where the decree on appeal is one of 
dismissal. (Sir Lawrence Jenkins). Hukum- 
CHAND BOID V. PlRTHICHAND LaL CHOWDHURY. 

46 Cal. 670. 17 A L. J. 614: 36 M. L. J. 657: 

23 C. W. N. 721: 21 Bom. L. R. 632: 
(1919) M. W. N. 268: 30 C. L. J. 71: 26 M L. T. 131 

60 I. C. 444 : 10 L. W. 416. (P. C.) 

-0. 41, R. 5—No appeal before Appellate 

Court — No stay of execution. 

An Appellate Court has no jurisdiction to order 
the stay of a sale unless it has seizin of the case 
and where there is no appeal before the appellate 
Court the order staying execution is ultra vires 
and is a nullity. (A tears, C. J. and Banncrji, J.) 
Parshottam v HargU Lal. 

43 All. 613: 63-1. C. 837: 19 A. L. J. 462. 

" 1 0. 41, R. 5 —Appeal not filed — Appellate 

Court cannot order stay. 

An Appellate Court cannot grant a stay of ex¬ 
ecution of a decree of the subordinate Court un¬ 
less it is actually hearing an appeal from such 
decree. When no appeal has been preferred the 
Court passing the decree can alone grant a stay 
for sufficient cause within the time allowed for 
appeal. (Wal\h and Gokul Prasad, JJ.) Par¬ 
shottam Saran v. Hargulal. 

43 All. 198: 2 U. P. L, R. (A.) 424: 60 I. C. 131: 

18 A. L. J. 1121. 

-0. 41, Rr. 5 and 6 —Effect of order — Sale 

held after ex parte order for stay—Stay subse¬ 
quently cancelled. 

An ex parte order for stay on an execution sale 
was obtained but was subsequently discharged by 
the Judge who passed it. Before the ex parte 
order was set aside the sale was held and the 
property sold. Held that the sale was not void. 
(Richards, C. J. and Banerjee , J.) The Ganges 
Flour Mills Company, Ltd. v. Shadi Ham. 

43 I. C. 656 (1) : 16 A. L. J. 46. 

— --0 41, R. 6 — Execution — Appeal — Applica¬ 

tion to stay execution, whether maintainable on 
execution side of High Court. 

The provisions ol Rule 5 apply, mutalis muta¬ 
ndis to applications on execution side. An appli¬ 
cation by an appellant pending the appeal to the 
execution side of the High Court for stay of exe¬ 
cution proceedings is maintained under R. 5. 
(Piggott , J.) Baluir Prasad v. Karan Singh. 

37 I. C. 752. 

—" ' 0. 41, R. 6 — Power of trial court. 

When an appeal is preferred to High Court, 
the lower court cannot stay execution, it can only 
stay its own hands. Where the decree for posses¬ 
sion is executed, the decree cannot be stayed 
pending appeal. The Court cannot oust the decree- 
holder and put the judgment-debtor in possession, 
(Tudball and Rafique, JJ.) Satya Shankar i>. 
Maharaj Narain. 

35 All. 119: 17 I. 0. 728: 11 A. L. J. 83. 
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-0. 41, R. 5— Execution sale — Application 

to stay —Where to be made. 

An application for stay of an execution sale 
should be made to the Court executing the decree 
although an appeal is pending in a higher Court 
against that decree. (A'mo.v and Piggott , JJ.) AMIR 
Ali v. Batuk Prasad. 

11 I. C. 22. 

-0. 41, R. 5 —Insolvency Appeal—Sentence 

—Prov. Insol. Act , Ss. 43 and 47. 

Under 0.41, R. 5 read with S. 47 (2), Prov. 
Insol. Act, the High Court can suspend the sen¬ 
tence of imprisonment under S. 43 of Prov, Insol. 
Act till the disposal of the appeal from the sen¬ 
tence. (Heaton and Pratt, 77.) Nagixdas Bhu- 
kandas v. Ghalabhani Gulabdass. 

44 Bom. 673: 66 I. C. 449: 22 Bom. L. R 322. 

-0. 41, R. 6— Execution—Stay of — High 

Court, original side—Application to whom to be 
made—Practice. 

If a party, against whom judgment has been 
given on the original side, desires to obtain a stay 
of execution, pending an intended appeal, and 
desires to apply in the first instance on the origi¬ 
nal side, he must apply within reasonable time 
to the Judge who decided the case. (Sanderson, 
C. J. and Richardson , J.) Chaturbhuj ChaNdan- 
mull v. Basueo Das Daga. 

25 C. W. N. 928: 66 I. C. 198: 48 C. 796. 

—--0. 41. R. 5— Security—Acceptance of, 

without considering objections. 

Where the High Court allowed execution on 
security being furnished the executing court was 
wrong in accepting the securities without holding 
any enquiry into their sufficiency and the case 
must go back to the executing Court for making 
the necessary enquiries (Teunon and Ncwbould , 
JJ.) Rudra Narain Janav. Naba Kumar Das. 

44 I. C. 156: 22 C. W. N. 657. 

-0. 41. R. 5 —Object of. 

The policy underlying the legislature is that 
the decree-holder is not to be prevented from 
reaping the fruits of his decree unless sufficient 
cause is established for stay of execution. (Hook¬ 
er jee and Teunon , 77.) Srinivasa Prasad Singh. 
v. Kesheo Prasad Singh 

38 Cal. 754: 13 C. L. J. 365: 9 I. C. 862: 

15 C. W. N. 475. 

-0. 41, R. 5 —Order for—Security—No 

Appeal lies. 

An Injunction was granted to stay execution on 
the condition of filing security. The judgment- 
debtor thereupon offered to hypothecate his im¬ 
moveable property by way of security. The Judge, 
however, rufused to accept this security as suffi- 
cieotand allowed two weeks' time to the judgment- 
debtor to produce some other person as surety, 
Held , every interlocutory order passed in the 
course of execution proceedings is not appealable, 
and an appeal lies only from a decree and a dec¬ 
ree must conclusively determine the rights of the 
parties with regard to all or any of the matters in 
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controversy. The order attacked is not appealable. 
{Moti Sugar, J.) Bajrang Das v. Dongarse Das. 

75 I. C 793: 1923 Lah. 416 

-0. 41, R. 5 —Slay of sale during appeal. 

If the decree-holders shall have sufficient secu¬ 
rity in the property itself which will remain un¬ 
der attachment, execution therefore ought to be 

stayed. (Moti Sugar, J ) Ram Gopal v. Manful 
Singh. 

75 I. C. 791: 1923 Lah. 445 (2). 


C. P. CODE (V OF 1908), 0. 41, R. 5. 

The execution of a mortgage-decree to be 
realized from the mortgaged property and the 
balance.it any, from the judgment-debtor's other 
property, cannot be stayed simply because a 
cairn by a prior mortgagee is pending. The 
hypothecated property should be sold, and after 
retaining out of the sale proceeds the amount 
sufficient to meet the cl inn, the balance should 
be paid to the decree-holder. (Scotl-Smith, J ) 
Ude Ram v. Beni Prashad 

60 I.C. 378 : 57 P. W. B. 1920. 


-0. 41, R. 5 —Scope of. 

Where it bad been found that the sale, in favour 
of the petitioner, a rival pre-emptor, was not 
genuine and that he waived his right of pre-emp¬ 
tion, Held, unless it is shown that substantial loss 
Would result to the petitioner, an order to stay 
execution in favour of the pre-emptor would not 
be made especially where the decree holder has 
deposited a large sum of money which would be 
idle and where he would be placed in the same 
position as the petitioner with respect tothe collec¬ 
tion of rent. (Brasher, J.) Akjamand Khan i». 
Shankar Lal, 1922 Lah. 364. 

■ — 0. 41, B, 5—Stay of execution—Principles 

—Power of Appellate Court, 

Where the learned Judge in Chambers has ex¬ 
ercised a discretion vesfed in him by law his 
order should not be disturbed unless there is 
anything to show that it was without jurisdiction 
or was passed with material irregularity or there 
is any adequate proof that some loss would be 
occasioned by it to the appellant which can be 
called substantial. Where one obvious loss is 
that the appeal which is pending becomes useless, 
another probable loss is that the business of the 
appellant firm will be seriously disturbed by their 
account books passing into the hands of toe 
receiver, and where the process is likely to be a 
protracted and expensive one, the balance of con¬ 
venience is in favour of staying the execution 
rather than proceeding with it. (Shadi Lal and 
Abdul Qadir , JJ.) The Firm of Badri Das 
Jankidas of Delhi v. Mathanmal. 

1922 Lah. 185. 

—0. 41, R 5 —Execution not pending— 
No stay. 

A stay of execution cannot be directed where 
there is no application for execution pending 
before the executing Court. (Abdul Qadir, J.) 
Nawab t>. Hukam Din. 63 I. C. 897. 

--0. 41, R. 5 —Grounds for stay—Substan¬ 
tial loss. 

. Sufficient cause for the stay of execution under 
O. 41, R. 5 of the Code is not shown merely by 
putting in an affidavit, containing a bare statement 
that the appellant will suffer substantial loss. 
The rule laid down in O. 41, R 5, C.P.C., applies 
to immoveable equally with moveable property. 
(Scott-Smilh aud Leslie Jones ., JJ.) Dhera Mal 
v. Haidar Shah. . 611. C. 77 t 2 Lah, 61. 

• 

——-——0.41, R. 6—Stay of execution * Mortgage- 

dtcret. ‘ " 


-0. 41, R. 5 - Security. 

A Court has no authority to stay execution upon 
a mere vague speculation ; and cannot allow a 
judgment-debtor the benefit of staying executionif 
the failed to give security required by law which 
security he can ask the Court to fix. The order 
to stay the execution can be done only before the 
decree is executed. (Abdul Raoof, J.) Gulam 
Mustafa Khan v. Ghulam Nabhi. 

58 I. 0. 442. 

-0. 41, R. 5— Order when made. 

When there is no application for execution of a 
decree, under appeal no order for stay of execu¬ 
tion can be made. (Dundas, J.) Narain Singh 
v. Axup Singh. 68 I. C. 302. 

-0. 41, R. 5 —Pre-emption decree—Slay of 

execution. 

The practice of the Lahore High Court is to 
stay execution of a pre-emption decree, except as 
to costs, provided the decree-holder Is permitted 
to recover from the court the money deposited by 
him without prejudice to his right to re*deposit It 
in the event of the failure of the appeal. (Le 
Rossignol and Pettnan , JJ.) GokulchaND v- 
Sanwal Das. 12 P.W.B 1920 : 

79 P. L. R. 1920 : 55 I. C. 933 : 1 Lah. 348 ; 

2 Lah. L. J. 32. 

—--0. 41, B. 5 —Security when necessary. 

Under O. 41, R. 5, C. P. C., a stay of execution 
cannot be granted in the absence of security by 
the judgment-debtor, but if the decree is secured 
on the property it is unnecessary to require him 
to furnish security for t^at amount. (Shadi Lal 
and Mar tine an , JJ.) SAGAR ChaNd v , Dew’AN 
Ram. 2 Lah. L..J. 380. 


-0. 41, R. 5 —Effect of order —Ad interim 

order—Dale of operation. 

An ad interim order issued by an appellate 
Court for stay of execution of a decree under 
appeal takes effect from the time it is pronounced 
and not from the time of its official communica¬ 
tion tothe lower court and proceedings subsequent 
to and contrary to such order will be set aside. 
It is the practice of the Chief Court of Punjab 
not to stay execution for mere costs. 53 P. W. K* 
1917, Ref. (Broadway, J.) Kahan ChaNd v. 
JoWANDl, 411. C. 752 : 53 P. W. B. 191** 


-0.41, B. 5 —Sufficient cause—Substantial 

injury. 

On appeal from a decree in a suit for decl?ra* 
tion that certain property is not liable to 
inent and sale in execution of a decree, to 
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appellate Court should stay execution as otherwise 
it would be d'fficult lor the claimant to recover 
the property in the event of his succeeding in the 
appeal 82 P. K. 1910, Ref The property 
should remain under attachment pending dtci- 
6 ion of the appeal. (Clicvis, J .) Radii a Balab 
Singh v. Seva Ram. 15 I. C. 87(i : 

94 P W. R. 1912. 

-0. 41, R. 5 — Stay of execution — Costs— 

Practice. 

Where the respondent is an insolvent and an 
application for stay of execution on the ter< of 
taxed costs the proper order to make is to direct i 
the appellant to pay the costs to the respondent's | 
solicitor on the latter’s undertaking to repay the 
same in the event of the appellant succeeding on 
appeal. ( Schwa be , C. J. and Krishnan, J.) Rama- 
NUJAM CHKTTY V. pADMANABHAM FlI.LAI. 

16 L. W. 975- 
1923 M. W. N. 73 : 31 M. L T. 440 : 

10 I. C. 784 : 1923 M. 229 (2). 

•--0. 41, R. 5— Effect of order — Order 

become effective only when communicated. 

An order by the Appellate Court for stay of 
execution takes effect only when it is communi¬ 
cated to the lower Courts. An attachment order 
ed by the lower Court after passing of the 
order for stay ol execution but before it was 
communicated is valid. 33 M. 74, Appr , 33 C. 927 
not Foil. ( Acting, Seshagiri Aiyar and Bakcwell 
JJ.) Venkatachalapathy Rao v. Kames- 
WARAMMA. 33 M. L. J. 615 : 22 M. L. T 330 : 

(1917) M. W. N. 785 : 6 L W. 617 : 
43 I. C. 214 : 41 Mad. 151 (F. B.). 

- : —0. 41. R. 6 —Effect of order—Proceedings 

stayed by appellate Court, 

A Subordinate Court cannot proceed with a sale 
in execution when it knows, e.g„ by telegram 
lrom a Vakil that the Appellate Court has stayed 
all proceedings in execution of the decree though 
no official communication has been sent to it. 
[Sadasiva lylr and Spencer, JJ.) Ramanathan 
Chetty v. Arunacheium Chetty. 

38 Mad. 766- (1914) M. W. N. 46 : 
15 M. L T. 161 : 26 M. L. J. 276 : 

22 I. C. 99 : 1 L. W. 22 
[But see 43 I. C. 214 :41 M. 161.] 

■ ■ 0. 41, Rr. 5 and 6— Sufficient cause . 

In an application for stay of execution the 
Courts has to be satisfied that the appellant is li¬ 
kely to sustain substantial injury by execution 
taking place before the disposal of the appeal, 
The appeal itself must raise fairly original ques¬ 
tions. Where no pecuniary or tangible loss is shown 
the Court cannot grant stay merely on the 
ground of annoyance to feelings. (Sundara Iyer , 
J.) Vathiau Ramanuja Aiyangak v. Aiyana- 
CHAR1AR. 17 I- C. 219 : 23 M. L. J. 316. 

-0. 41, Rr. 5 and 6— Scour it y — Mortgage 

decree. 

In a redemption suit the mortgagor having 
obtained a decree paid the amount of the decree 

pto the court and applied for execution. The 
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• 

court directed them to pay a security for the pro¬ 
bable amount of meMie profi's claimable by the 
mortgagees in case the decree is reversed. The 
deer-e-holders-mortgagors applied that the de¬ 
posit may i* self be treated as a security. Held. 
in appeal that ttie amount may be treated as a 
valid security. Per Sundara Iyer , J —The plain¬ 
tiff, mortgagor had no disposing power over the 
amount and so under S. 6 , T P. Act, an expectant 
possibility of something cannot be transferred 
and separate security must therefore be tendered 
{Abdur Rahim and Sundara Iyer , JJ.) Singa- 
RAM CHETTIAR V. KaLIYANA Si’N DA RAM PlLLAI. 

11 M. L. T 248 : 16 I. C. 383 : 

11912) M. W. N. 397. 

-0. 41, R. 5— Security — Right to. 

Under O. 41, R. 5, Cl. 3 proviso (c) security is 
to be given by the applicant for the due perfor¬ 
mance of such decree or order ultimately binding 
upon him. The appellant can withdiaw the de 
posit on satisfying such decree The appellant is 
entitled to refund of the deposit in a proper ap¬ 
plication offering to satisfy that decree. The 
proviso does not contemplate a decree or order 
in a separate proceeding in future by the decree- 
holder. ( Abdur Rahim and Spencer , JJ,) Sami- 
NATHA PATHAN V. SORANATHA AMMAL. 

22 M. L J. 190 : 10 M. L T. 426 : 

12 I. C. 692 : (1911) 2 M. W. N. 432. 

-0. 41. Rr. 5 and 6 — Power of Appellate 

Court—Sale by first Court — Here irregularity, 

An order by a inferior Court to a superior 
Court to stay a sale does not take away the juris¬ 
diction of the latter Court to sell, especially, 
where an appeal lies to the superior Court. A 
sale held in ignorance of the order is only aa ir¬ 
regularity and will not be set aside unless the 
judgment-debtor was materially prejudiced. 

(Hitta and Pridcaux, A.J.Cs.) Dharam Chand v. 
Messrs. Mitsui Bussan Kaisha & Co. 

64 I. C. 928. 

-0. 41, R. 5— Proceedings for taking ac¬ 
counts—Stay of. 

Unless irreparable injury will otherwise be 
caused, stay of proceedirgs for taking accounts, 
will not be allowed. (Mnlltck, and Bucknill , JJ.) 
Harihar Prasad Singh v. Keshva Prasad 
Singh, 611. C. 9. 

-0. 41, R 5 —Staying proceedings in suit 

— Registrar—Power of—Inherent power of Court. 

The Registrar of the Patna High Court has 
power to receive and dispose ot applications 
under O. 41, R. 5 only for stay of execution and 
has no power to stay proceedings in a suit pend¬ 
ing appeal. An appellate Court has that juris¬ 
diction, not under O. 41, R. 5 but under its in¬ 
herent power. ( Das and Adami, JJ.) Nena Ojha 
v. Sarbhoo Dutt Ojha. 69 I. C, 883 : 

2 Pat. L. T. 70. 

-0. 41, R. 5— Receiver — Appeal—Interim 

order directing Receiver not to act pending deci¬ 
sion , validity of — Revision , whether lies. 

An order by Appellate Court, on an appeal 
against an order appointing a Receiver directing 
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him not to act till further orders, is an order 
within the jurisdiction of the court and the High 
Court has no power to interfere under C. P. C., 
S. 115. Where a Receiver is appointed by writ 
an appellate Court may stop the issue of the wrP, 
and if already issued may direct him through 
the lower Court not to act. ( Mullick and Jwala 
Prasad, JJ.) Mulchand Prasad Singh v. Tarni 
Prasad Singh. 4 P. L. J. 642 : 54 I. C. 222 : 

(1920) Pat 40. 

-0. 41. B. 5 — Inherent power — Stay of ex¬ 
ecution—Appeal under Chota Nagpur Tenancy 
Aot. 

As the C. P. C does not in itself apply to cases 
under the Chota Nagpur Tenancy Act and as the 
Chota Nagpur Tenancy Act which alone gives a 
right of appeal to the High CoutI does not pro¬ 
vide for stay of execution, the right of the High 
Court to stay proceedings in cases of this nature 
cannot be exercised under O. 41, R. 5, C, P. C. 
The High Court has inherent jurisdiction as a 
Court ot appeal to stay proceedings in the lower 
court as auxiliary to its powers as an appellate 
court to reverse the decision of the court below. 
3 C. L J. 929 : 31 C. 722, Foil. (Miller, C. J. and 
Coutts, J.) Dal Nilman Nath Sahi t>. Rai 
Bahadur Baldeo Das. 4 Pat. L. J. 371: 

62 I. C. 185: (1919) Pat. 145 

-0. 41, B. 6 — Application to set aside ex- 

parte decree refused. 

When an appeal against an order refusing to 
set aside an ex parte decree is pending the 
original court has discretion to stay execution pro¬ 
ceedings pending the disposal of the appeal but 
he appellate court has no such power. 31 C. 1081 
Ref. ( Roe and Jwala Prasad, JJ.) N. Jamuna 
Prasad v , Magai Ram, 35 I. C. 443. 

---0. 41, B. 5— Appeal — Does operate as 

stay. 

8 An appeal does not by itself operate as a stay 
of execution. (Saunders, J. C.) Maung Yansin 
V. KatheresaN Chetty. 63 I. C 799 : 

(1921)4 U. B. B. i. 

-0. 41, B. 5 (2)— Power of trial Court . 

An appellant can before filing an appeal obtain 
an order lor stay. (Sanderson, C. J., Woodroffe 
and Mookerjee. JJ.) Rameshwary v. Dutt. 

33 I.C. 685 : 23 C. L. J. 310. 

--0. 41, B. 6 (3) (a) (b) (c)—Decree for pos¬ 
session of immoveable property—Stay of execution. 
The execution of a decree for possession of 
property, moveable or immoveable, is not to be 
stayed unless all the three conditions in O. 41, R, 

5 (3) (a) (bi and (c) are satisfied. The most im¬ 
portant thing to be remembered is whether sub¬ 
stantial loss will result to the plff. if the order 
applied for is not made. (Abdul Raoof, J.) Rajin- 
dra Singh v . Umrao Singh. 61 I. 0. 827. 

-0. 41, R. 5 (3)— Security—Land given as 

—Realisation of — Execution, 

Where immoveable property is given by a 
judgment-debtor as security under O. 41, R. 5. cl. 
(3 )'01 the C. P. C. the properly can be realised by 
the decree-holder In execution without a separate 
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suit. ( Wallis , C. J. and Kumaraswami Sastfi, J.) 
SUBRAMANIA CHETT1AR v RaJESWARA SETHUPA- 
THI. 41 Mad. 827 : 6 t. W. 762 i 

(1917) M. W N. 872 : 43 I. C. 187 : 

34 M, L. J. 84. 

-0. 41, B. 6 —Claim suit dismissed — Ap¬ 
peal—Sale in execution in which claim was pre¬ 
ferred oannot be stayed. 

After the rejection of a claim petition in exe¬ 
cution proceedings the claimant filed his suit for 
declaration of title and on its being dismissed 
appealed. Pending the appeal, he applied for a 
stay of sale. Held, 0.41, R. 6 , applies only to 
cases where the appeal is against the decree 
which is to be executed. The petitioner's remedy 
is to ask for a temporary injunction under O. 39. 
(Le Rossignol, J.) Molar v- Kanhaya Lal. 

4 Lah. L. J. 188: 1922 Lah. 58. 

---0. 41, B. 6 —Stay of sale—Inherent power 

of Court. 

An appellate Court can diiect stay of sale of 
immoveable property in execution of the decree 
under appeal before it. The inherent powers 
given to appellate courts by O. 41, R. 5 are not 
restricted or cut down by the special and emer¬ 
gency powers given to executing Courts under 
0.41, R. 6 (2|. (Sadasiva Iyer and Napier, JJ,) 
Lakshmanax Chetty v. Palanippa Chetty. 

41 Mad. 813 : 34 M. L. J. 470 : 7 L. W. 612 : 

24 M. L. T. 18 : 45 T. C. 30 : 

(1918) M. W. N. 502. 

-0 41, B. 6 —Stay of sale — Appellate 

Court. 

According to R. 6 (2) of O. 4 an application 
for stay of an order for sale of an immoveable 
property should be made only to the court mak¬ 
ing the order. (White, C J. and Sankaraii 
Nair, J.) Kanniappan Chetty v. Manikka- 
vasagam Chetty. 17 I. C. 763 : 23 M. L. J. 677. 

[Dissented from in 45 I. C. 30 : 41 Mad. 813.] 

---0. 41, B. 6 (2)—Stay of salt of immove¬ 
able property. 

The court which passed a rent decree is bound 
to stay the sale of immoveable property in exe¬ 
cution of its decree during the pendency of an 
appeal though the judgment-debtor is entitled to 
have a sale set aside on deposit of the purchase 
money. But the court can make it a condilioo of 
the order that the money decreed should be de¬ 
posited in cash. (Woodroffe and Carnduff, /■/•) 
Ram Nath Singh v, Kamleshwar Prasad Singh. 

9 I. C. 323 : 15 C. W. N. 432. 

-0. 41, B. 6 — Surety's position after the 

death of decree-holder. 

A surety under O. 41, R. 6 , C. P. C. is not 
entitled to be discharged on the death of the 
decree-holder for whom he was surety. No 
arrangement between the decree-holder and the 
surety can bind the judgment debtor’s interest on 
reversal ot the decree. ( Beachcroft and Mullick. 
JJ.) Jagadamba Kumari v. Nilkanth NarayaN 
Singh. 32 I. C. 807. 

- 0.41, B. 10 —Applies to Letters Patent 

appeal—Language mandatory. 
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The rule applies to Letters Patent Appeal. The 
words as to rejecting an appeal it the order tor 
secarity tor costs is made and is not complied 
with within the time fixed are mandatory. ( Lord 
Sumner.) Sabitri Thakuhain v. Savi. 

48 Cal. 481 : 48 I A 76 : 40 M. L. J. 308 : 

(1921) M. W. N. 159 : 19 A. L. J. 281 : 

23 Bom. L. R. 681 : 23 C. W. N. 557 : 

33 C. L J 307 : 14 L. W. 362 : 

60 I. C. 274 : 3 U. P. L. R. (P-C.) 57 (P.C.) 

’ 0. 41, R. 10— Failure to give security — 

Dismissal of appeal—restoration. 

The High Court has power to reconsider upon 
cause shown, an order rejecting an appeal under 
O. 41, R. 10 (2), C. P. C., and such a power is 
inherent also in Subordinate Courts of appeal. 
Per Kanhqiya Lai , J .—Although there is an 
absence in O. 41, R. 10 of a specific provision 
similar to that contained in O. 25, R. 2 (2) yet a 
Court which has rejected an appeal lor default oi 
filing security for costs is competent to take action 
in review of its order of rejection and to dis- . 
cbaige that order and grant further time for 
filing the security. 30 All. J43, Ref. (Piggott and 
kanhaiya Lai, JJ .) Sundar v. Habib Chick. 

42 All. 626 : 2 U. P. L. R. (H.C.) 283 : I 
60 1. C. 81 : 18 A. L. J. 838. j 

-0. 41, R. 10 —Rejection of appeal—Order I 

setting aside is not appealable. 

No appeal lies from an order setting aside an 
order rejecting an appeal for failure of the 
appellant to give security for costs nor is the 
order open to revision when it is made in the 
interests of justice. (Piggott and Kanhaiya Lai 
JJ.) Sunder v. Habib Chick. 

42 A, 626 : 18 A. L. J. 838 : 60 I. C. 81 : 

2 U. P. L. R. (H.C.) 283. 

; 0. 41, R, 10 —Notice to show cause — 

Dismissal of appeal — Irregularity — Revision, 

A notice was issued to the appellant to show 
cause why he should not be required to furnish 
security before his appeal was heard. The notice 
did not put the appellant on his guard that the 
security must be ready in Court in the event of 
sufficient cause not being shown. The Court 
dismissed the appeal unheard for not showing 
the cause. Held, that the dismissal by the Court 
of the appeal was under the circumstances a 
material irregularity liable to be set aside in 
revision. (Chamier and Piggott , JJ.) Bhola 
Nath v. Kartick Prasad Pande. 29 I. c. 59 

• 

———0. 41, R. 10 —Appeal under the Letters 
Patent Power to demand security for costs — 
Bombay High Court Rules , 1922, R. 73b. 


which cast doubts on the honesty and bona fides 
ot the appellant, such as obstruction to the exe- 
cuiion of the decree in the lower Court, or the 
l fact tlldt the appellant is not the real litigant, or 
! if in any way it can be shown that the application 
is vexatious. (Alacleod, C» J. and Crump J) 
Ratanchand v. Damji 25 Bom L. R. 468’: 

73 I. C. 474 : 1923 Bom. 399. 

“ 7“° 41, B - 10 ~ Sccur 'ty for costs—Discre¬ 

tion of Court —Interference on appeal. 

Coder O. 41, R. 10, C. P. Code, the appellate 
Court may in its discretion demand trom the 
appellant stcurity for the costs ot the appeal or 
ot the original suit or of both. The poverty of 
the defendant is no ground lor depriving him of 
his right to appeal. As a general rule a Court is 
loth to prevent an appellant from pursuin'* the 
remedy allowed to him by law merely on the 
ground of poverty. But each case must stand on 
ns own lacts, and there may be cases in which a 
party should be directed to give security, at any 
rate tor the costs of the appeal, before he is 
allowed to go further. ( Maolcod, C. J. and 
Crump , J.) Gulab Kao v, Vinayak. 

25 Bom. L. R. 195 : 72 I. C. 285 : 

1923 Bom. 264. 

0. 41, R. 10 and 0. 44— Pauper appellant 
—Security for costs. 

The provisions of O. 41, R. 10, C. P. C., not 
apply to pauper appeals and no security should be 
demanded from a pauper appellant. The maxim 
“Generals specialibus non rterogant’*, applies 
(Scott, C. J. and Beaman, J,) E. KHEMRAJ Shri- 
krishna Das V. Kjsanlaia Kurajmal. 

42 Bom. 5 : 42 I C. 67 : 19 Bom. L. R, 771 , 

— 0. 41, R. 10— Security for costs—Appeal 

dismissed—Effect. 

Where during the pendency of an appeal, 
security for costs was ordered, and then the 
appeal was allowed, the sureties ceased to be 
liable thereafter. Sureties are not liable where 
the respondent was able to get the appellate 
order reversed. ( Mookerjee and Panton, JJ) 
Kedar Nath Chakkabarty v. Chandi Charan 
Muter. 38 C. L. J. 190 : 76 I. C. 610 : 

1924 Cal. 528. 

‘ 0. 41, R 10— Appeal — Rejection of for 

failure to furnish security—Effect of—Subsequent 
extension of time. 

Once an appeal has been dismissed for failure 
of the appellant to give security for costs within 
the time fixed, it is* not thereafter open to the 
court to extend the time for giving security. 
(Greaves and Ghose, JJ.) Srimati Hari BhaeixI 
Debi v. Narendra Nath Roy. 


The High Court has power on an appeal under 
Cl. 15 of the Letters Patent to demand security 
for costs from the appellant in addition to the 
deposit of Rs. 500 under Rule 736 of the Bombay 
High Court Rules. But the power to demand 
security for the costs of an appeal must in any 
event be exercised according to well-known prin¬ 
ciples. The mere fact that the appellant may 
lose and may not pay the costs of the appeal is 
not a sufficient ground for demanding security. 
Th^re must be some evidence at least of facts 

VOL. 11—55 


67 I. C. 883 : 1923 Cal. 317. 
Appeal—Failure to furnish 

security . 

No appeal lies from an order rejecting an 
appeal under R. 10, for lailure to furnish security 
for costs, either as an order or as a decree 
(Mookerjee and Buckland, JJ.) Romesh Chan¬ 
dra Das v. Sarada Kbipaeal. 62 I. C. 751 . 

0. 41, R. 10 and 0. 44, R. I—Pauper 
appellant—Security for costs. 
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A plff. appealing in forma pauperis cannot be 
required to give security for costs of the origioal 
suit or of the appeal. (Teunon and Cuming , JJ.) 
KANCHANI Be\VA V. JADUB PARAMANIK. 

48 I. C. 971. 

-0. 41, E. 10 — Minor respondent — Costs 

af guardian ad litem— Failure to give security — 
Dismissal of appeal. 

On failure of an appellant to furnish security 
for ihe costs of the guardian ad litem of a minor 
respondent, the appeal was dismissed as against 
the minor by the Dt, Judge. Held, that the order 
of dismissal passed by the Dt. Judge was a 
proper order and binding upon the parties. (Flet¬ 
cher and Shamsul Huda, JJ.) Kailash Chandra 
Kandor v. Harihar Patra. 47 1. C. 928. 

-0. 41, B. 10 —Insolvency Appeal—Appeal 

from an order in insolvency—Securi ty for costs, 

O 41, R. 10 applies to appeals from order of 
the High Court in its Insolvency Jurisdiction. 
.{Sanderson, C. J ., Woodroffc and Mukcrjee , JJ.) 
Raj Kishori Dasi v. Kishori Dasi. 

43 Cal. 243 : 20 C. W. N. 140 : 
32 I. C. 3 : 23 C. L. J. 24. 

-0. 41, E. 10— Grounds for security. 

Where it cannot be said that the suit is merely 
vexatious, the me r e fact that the appellant has no 
money of his own, but has got relations who can 
afford to pay is not a sufficient ground for de¬ 
manding security for costs of the appeal. (Wood- 
roffe and Sharfuddxn, JJ.) Raghunath Singh 
v. Preya Sakhi Debi. 

28 I. C. 598 : 19 C. W. N. 446. 

-0.41, E. 10— Government appellant — 

Respondent's cost—Question of. 

Where the costs which the appellants had been 
ordered to pay amounted to 2 lakhs 50 thousand 
rupees, the appellant (a public servant defended by 
Govt.) bad not much means and the prosecution of 
the appeal would cost a good deal to the respon¬ 
dents Held, that this was a fit case in which 
security for costs should be directed to be given 
by the Secretary of State. (Jenkins, C. J. and 
Woodroffc , J.) Weston v. Peary Mohan Das. 

13 I. C. 335 : 16 C. W. N. 119. 

-0, 41, B. 10— Non-applicability to pauper 

appeals. 

O. 41, R. 10, C. P. Code, does not apply to 
pauper appeals. 42 Bom. 5 foil, (Chevis and 
Campbell , JJ.) Nazim v. Abdul Hamid. 

3 Lah. 30 :4 U. P. L. E. (lah.) 87 : 
67 1, C. 256 : 1922 Lah. 87. 
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Poverty of the appellant by itself is not a 
sufficient ground for an order directing a security 
to be given. But no case has gone to the length of 
saying that mere want of means on the part of 
the appellant is a sufficient ground for dispensing 
with security. The true rule is that poverty of 
an appellant, standing by itself and without re¬ 
ference to the general facts of the case under 
appeal ought not to be considered sufficient to 
warrant his being required to furnish security for 
costs. 8 A. 203 and other cases cited. (Venkata- 
subba Rao, J.) Konammal v. Annadana Jadaya 
Gouxdar. 17 L. W. 26: 

70 I. C. 586 : (1922) M. W. N. 801 : 1923 Mad. 204. 

-0. 41. E. 10 —Pauper appellant. 

An Appellate Court can ask for security from 
a pauper appellant for the respondent’s costs 
under R. 10 of O. 41 of C. P. C. (Aylittg and 
Krishnan, JJ.) Saldanha v. Henry Hart. 

43 Mad 902 : (1920) M. W. N. 534 : 

68 I. C. 794 : 12 L. W. 333 : 

[Bat See 42 Bom. 5 : 

42 I. C. 67 : 19 Bom. L. B. 771.] 

-0. 41, E. 10— Where security for respon¬ 
dent's cost is to be demanded—\Vhether security 
can be demanded for respondent's cost in the 
lower Court. 

Mere poverty of the appellant is no ground 
for demanding security. It must be shown that 
the appellant is a mere puppet in the hands of 
others and that he is merely a nominal party act¬ 
ing . n behalf of others who are keeping them¬ 
selves behind the scene. It is unnecessary to ask 
the appellant to furnish security for ths costs in¬ 
curred by the respondent in the Court below, for 
the respondent has got a decree for costs in his 
favour and is entitled to execute that decree. 
(Das and Adami, JJ.) Mahanth RAGHUNATH 

Das v. Sheo Kumar Missir. 1 P L. T. 114: 

55 I. C. 835 : (1921) Pat. 359. 

-0. 41, E. 10 (2 )-Paupcr appeal—Security 

for costs cannot be ordered — Validity—Appeal if 

lies. m m . 

No appeal against an order rejecting an appeal 
for failure to turnish security for costs but the 
validity of the same can be tested in revision. 
Where a District Court allowed the appellants 
to appeal in forma pauperis and subsequently 
directed them to furnish security for costs, it acted 
illegally and with material irregularity. (Chevis 
and Campbell , JT.) Na/.im v. Abdul Hamid. 

3 Lah. 30 : 4 U. P. L B. (Lah ) 67 : 

67 I. C. 256 : 1922 Lah 87. 


-0. 41, B. 10 —Security for ocs's —Delay. 

Applications for security for the costs must be 
•made promptly, not only on the ground that the 
respondent should apply for security for the costs 
before he incurs them but also on the ground that 
it is reasonable that security should not be applied 
for till the appellant has incurred the costs of the 
appeal. 5 C- W. N. 119, Ref. (Shadi Lai, J.) 

MUSSAMMAT DALlP KoER V. JAGIR SlNGH. 

20 P. L. B 1918 : 44 I. C. 23 : 41 P. W. B. 1918. 

--0. 41, B. 10 —Security for costs—Poverty 

of appellant alone is not sufficent ground. 


-0. 41, B. 10 (2 )—Provisions mandatory*' 

Security not furnished in time—Dismissal oj 

appeal. . _ . .j 

In the absence of security within the time n* 
by ihe court the appeal should be rejected, * 
provisions of O. 41, R. 10 (2) are mandatory 
and the mere fact that the wherMboo» 
of the client are not known is not sumc' 

Per Chevis, A . J. C.—It is the duty of every 
litigant to keep in touch with his case, and nor 
go wandering around the country at large W1 . 
giving any address where a communicatioo 
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the Court or from his Counsel can readily find 
him. (Chevis and Martineau, JJ.) Parma Nand 
v. Ram Parkash. 68 I. C. 306 : 2 Lah L. J. 391. 

-0. 41, R. 10 (2 )—Dismissal of appeal — 

Restoration. 

A Judge has jurisdiction to re-admit an appeal 

• by an order under cl. \2), R. 10, O. 41, but he can¬ 
not do so without notice to the other side. (Rich- 

• ardson and Wat ms Icy, JJ.) Goljan Bibi v. 

Nafar Ali. 40 I. C. 234 : 

28 0. L. J. 163. 

-0. 41, R. 11 — Summary dismissal — 

• Grounds fur. 

A decree in a pre-emption suit directed the plff. 
to pay the pre-emption money within a month. 
The pre-empior appealed against this condition 
of payment and while the appeal was pending, 
•one month passed without his paying the money. 
The appeal was dismissed for non-payment with¬ 
in the prescribed period. Held , that as the 
ground of appeal was the condition of payment, 
the suit should not have been dismissed. (Rich¬ 
ards, C.J. and Tubdall, J.) Khursuedunnissa 
v. Alina Unnissa. 17 1. C. 868 : 10 A. L. J. 421. 

-- 0. 41, R. 11 — Summary dismissal of 

appeal—Effect on mortgage decree—Time for 
payment. 

Incase of an appeal from a mortgage decree 
.being summarily dismissed under O. 41, K. 11, the 
time lor payment ol the mortgage money is not 
extended as the decree appealed from cannot be 
taken to have been conbrmed under O 41, R. 32. 
>( Shah , A.C.J. and Kemp , J.) Dattatkaya Vithal 
Garwake v . VAsudeo Anant Gakgate. 

47 Bom. 950 : 25 Bom. L. R. 990 : 
76 1 C. 1023 ; 1924 Bom. 98. 

-0. 41, B. 11 —Summary dismissal — Con¬ 
tents of judgment — Civil Circular No 51 (bombay). 

An Appellate Court dismissing an appeal under 
O. 41, R. 11, must write a formal judgment in 
compliance with Civil Circular No. 51 (30 is. llo 
overruled ) { Scolt . C. Beaman and Shall, J J.) 
Hanumanta Rukhmaji v. An SAJI Hanmant. 

37 Bom. 610 : 20 I. C. 966 : 16 Bom L. R. 765. 

-0. 41, Rr. 11 and 31 —Summary dismissal 

—Contents of judgment. 

A formal judgment is not necessary in the case 
of an appeal dismissed under R. 11 without send¬ 
ing nonce to tbe lower court or to the respondent. 
(Beaman and Hayward, JJ.) Tanaji Daude v. 
Shankek Sakharam. 36 Bom. 116 : 

12 I. C. 564 : 13 Bom. L. R. 1002, 

—--0* 41, Rr. 11 and 31— Dismissal of appeal 

—Contents of judgment. 

The dismissal of an appeal under O. 41, R. 11 
of the Civil Procedure Code, by Court whose 
decision may be subject of an appeal does not 
relieve the Appellate Court from the necessity of 
writing a judgment which, however, need not be a 
long one. But the judgment, whatever it is, should 
show the points raised, the decision upon those 
.points and the reasons for the decision. (Ghose 
and Panton, JJ.) Surendra Nath Shome v. 
Raghunath Dutt. 27 C. W. N. 501 : 

76 I. C 1052 : 1923 Cal 558. 
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-0. 41, R. 11— Second appeal — Dismissal 

under 0.41, R. 11— Review of judgment — Dis¬ 
covery of new evidence—Not a sufficient ground. 

There is no review when a second appeal has 
been dismissed under O. 41, R. 11, Discovery ol 
new evidence is not a sufficient ground for review 
of such a judgment, (banderson, C. J. and Rich¬ 
ardson, J.) SAILABALA DEI V. GADADHAR HaZRA. 

36 C. L. J. 76 : 

70 I. C. 408 : 27 C. W, N. 918 : 1922 Cal. 165. 

0.41, R. ll and 0. 4”, R. 1— Summary 
dismissal—Admission on review. 

When an appeal summarily dismissed under 
O. 41, R. 11 is admitted on review without notice 
to respondents, it is not open to the succeeding 
Judge to question the order suosequently. (Beu- 
clicroft, J.) Muhammad Hasan Mia v. Abdul 
Hamid. 50 I. C. 431. 

-0. 41. R. 11— Review after dismissal of 

appeal under—Review by co-dcft. after dismissal 
oj appeal—Dismissal of appeal, effect of , on 
review. 

Dismissal of an appeal under O. 41, R, 11, is a 
decree and supersedes the decree ol the lower 
Court. Therefore, after the dismissal of an appeal, 
under O. 41, R. 11, the decree cannot be reviewed 
by the Court of first instance on the application ot 
the appellant but in so far as a co-party who did 
not appeal is concerned, the decree of the Lower 
Court is not affected by the result of the appeal 
and continues to be reviewable. A party, therelorc, 
who was not appellant may apply fora review 
of judgment, though an appeal by a co-party 
is pending except in two cases first, where the 
ground for review and the ground for appeal is 
the same, and secondly, when as respondent in 
the appeal he can present to the Appellate Court 
the grounds of review. (Mcokcrjec and Cuming, 
JJ.) Chandra Kanta Biiattacharjee v. Laksh- 
man Chandra Chakkkayarti. 24 u. L. J. 517 : 

36 I. C. 460 : 21 C. W. N. 430 

-0. 41, R. 11— Grounds of appeal — Res¬ 
triction of, on admission. 

It is not competent to a court of appeal to res¬ 
trict grounds upon which an appeal admitted 
under O. 41. R. II is to be heard finally and any 
such restrictive order made at the lime of the ad¬ 
mission of the appeal is ultra vires. (Mookcrjcc 
and Carnduff, JJ.) Lakhi NaKaIN v. Sri Ram 
Chandra. 15C.W. N. 921: 

11 I. C. 212 : 14 C. L. J. 146. 

-0. 41, R. 11— Summary dismissal — 

Order under, whether decree—Revision. 

An order under O. 41, R. II (1) is a‘•decree” 
from which an appeal lies, but if no decree is 
drawn up, the appeal may be treated as an appli¬ 
cation for revision. ( Kensington , C.J. and Ratii- 
gan, J.) Bishen singh v. Bishkn Kuar. 

191 P. L. R. 1914 : 

23 I. C. 902 : 116 P. W. R. 1914. 

0. 41, R. 11— Discretion under. 

The discretion given by R. 11 of O. 41 is not 
an arbitrary discretion but a judicial discretion. 
(McColl, J . C.) Nga San Baw v. Nga Lu E. 

33 1. C. 666 : U. B. R (1915) II. 92. 
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-0. 41, R. 14 and 0. 9, B. 3 — Notice of ap¬ 
peal—Absence of date — Ex parte decree. 

A Judge cannot decide an appeal ex parte when 
notice of appeal does not specify the date on 
which the appeal will be heard. (Richardson 
and Smithcr , JJ .) Jadu Kaxta Sarma v. Hema 
Kanta Goswami. 36 I. C. 624. 


C. P. CODE (V OF 1908), 0. 41, R. 17. 

settling their disputes, with an additional appli¬ 
cation.lor restoration of the appeal. Held that in 
the circumstances of the case, the court ought to 
i have restored the appeal and passed a decree in 
terms ol the compromise. (Snhrawardy and Pan¬ 
ton, JJ ) Aswixi Kumar Dutt v. Sukhoda Sun- 
DARI Debya. 68 I. C. 448 : 1923 Cal. 319 (2). 


-0. 41, Rr. 14. 17 and 21— Appeal—Notice 

to respondent—Appellant's duty to furnish ad¬ 
dress. 

An appellate Court should not presume that 
respondent has knowledge of the date of hearing 
cf the appeal, it notice has not been duly served 
upon him. The appellant must give the correct 
address of the respt. who is not bound to com¬ 
municate bis address either to the trial court or 
the appellate court and his omission to do so is no 
abuse of the provisions ol the Code. (Shah Din, , 
C J ) Jumna Das v. Bishan Das. 63 P.W.R. 1917: j 

41 I. C. 889 : 136 P. L. R 1917. , 

• I 

_0. 41, R. 16 —Procedure at hearing— j 

Counsel fur one party , if could be heard after close | 
of case • 

’ The judgment of a Court of Appeal will not be 1 
valid u the Court heard counsel tor one of the j 
parties alter the case had been closed and in the i 
absence of the Counsel for the other p'arty. 
(Sliadi Lai, C. J. and Harrison , J.) Kesho Das 
v, Ram Narain. 63 I. C. 9 45. 

-0. 41, R. 17 —Dismissal for default— 

Effect of. 

An order dismissing an appeal for defau It is 
not a decree and therefore the decree of the court , 
of first instance is not superseded by it nor does 
it merge into it. 3'J All. 13: 36 All. o50 (P.C.) Foil. J 
Therefore if an appeal from an ex parte decree 
is dismissed for default, the first court can allow 1 
application to set aside that ex parte decree. ! 
(Bancries, J.) Rafiquat Hussain v. Bibi Taw- 
aEF. 39 All- 393 : 39 l.C. 519 : 15 A.L.J. 286. 


---0. 41, R, 17 —Appellant present—Pleader 

absent— Appeal dismissed without going into 
merits. 

An appeal cannot be dismissed without going 
into the merits where the appellant was present 
but his pleader was absent and the appellant on 
being asked to argue his case said that he had 
nothing to say as he was a layman. The Court 
should have considered the grounds of appeal 
and decided the case on the merits, (Tudball 
and Rafique , JJ.) Baldeo Prasad v. Kunwar 
Bahadur. 35 All. 105 : 11 A. L. J. 18 : 

18 I. C. 364. 


-0. 41, R. 17- Dismissal for default — 

Pleader unable to argue. 

Where the pleader is present but is prevented 
by physical disability from arguing the case, 
there is no default. ( Griffin , J.) £>heoalambh 
Singh v. Bodhai Singh. 9 I. C. 857. 

-0. 41, B. 17 and 0. 23, R, 3 —Dismissal of 

appeal for default-Compromise thereafter-Pouter 

tip record, ...... 

Where an appeal has been dismissed for de¬ 
fault of appearance of both the parties and both 
the appellant and respondent within a mouth of 
the dismissal file a petition of the compromise 


-- 0. 41, Rr. 17 and 19 - Dismissal for de¬ 
fault — Restoration —Sufficient cause. 

Where an appeal was transferred by the Dt, 
Judge from one Subordinate Court to another 
without notice to any party and the appellants 
were thereby unable to be present in the latter 
court at the time the case was called on. Held. 
lhat sufficient cause has been shown to restore 
the appeal dismissed for default. 'Fletcher and 
Shainsnl Huda, JJ.) Isabli Bhaghan 
Chandra Shah. 46 I. C. 881. 

- 0. 41, R. 17— Dismissal for default — 

Presence of par tv to ask time to get pleader is 
not Proper presence. 

Mere appearance ol the appellant on the date 
of hearing to ask the Court to give time to get 
his pleader is nut an appearance within the 
meaning of the Code. Where an appeal dismis¬ 
sed in such a case should be rcadmitted.(C7iuf/er- 
jee and Greaves. JJ .) Naxda Kumak BaRNA v. 
Nabin Chandra. 30 1. C. 878 : 22 C. L. J. 72. 

- 0. 41, R. 17— Notice of hearing not fixed 

—Dismissal of appeal for default is invalid — Ap¬ 
plication to set aside the dismissal — Limitation. 

Where no date was fixed for the hearing ol an 
appeal and the Court purported to dismiss the 
appeal lor default, Held, that the dismissal was 
without jurisdiction and that an application to 
set aside the dismissal was not governed by Art. 
168 of the Limitation Act. (Scolt Smith, J. I Ata. 
Mahomed Shankar Das. 

69 I. C. 618 : 1924 Lah. 279. 

- 0. 41, Rr. 17 and 19— Dismissal of appeal 

for default—Remedy of appellant—Court ip lias 
an inherent power to restore. 

The Court lias inherent power to restore an 
appeal dismissed for default. (Schwabc, C. J, and 
Waller, J.i Krishnasami Naidu v. Chengal- 
ROYA Naidu. 18 L.W- 870 : 33 M. L T. 207: 

47 Mad 171 : 76 I. C. 836: 

45 M. L. J. 813 : 1924 Mad. 114. 

-0. 41, R. 17— Appellant absent — Dismis¬ 
sal on the merits not proper. 

On the day fixed tor hearing an appeal the ap¬ 
pellant was not present in court but a vakil hold¬ 
ing a vakalat from him was present and applied 
for an adjournment. This was refused and 
thereupon the vakil informed the court that, as he 
had no instructions or papers, he could not 
argue the appeal and took no further part in the 
proceedings. The appellate court instead ot 
dismissing the appeal for default under O. 41, 

R. 17, C. P. Code, considered the evidence in the 
light of the grounds raised in the appeal mem°. 
and dismissed the appeal witn costs. Held (1) 
that there was no appearance on * the part of the 
appellant within the meaning of O. 41, R. 17, C— 
P. Code. 
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(2) that the appellate court has no power lo go 
into the merits of the case and to dismiss the ap¬ 
peal on the merits; t5) and that the proper order 
to be made on second appeal was to set aside 
the order of the lower appellate court dismissing 
the appeal on its merits as ultra vires and to 
direct him to restore the appeal to file and dis¬ 
pose of it according to law. (Ayling and Qd- 
gers , JJ.) Mcsaliarakath Mahomed v. Maxa- 
V1KRAMA. 43 M. L. J. 317 : 16 L. W. 434 : 

f 1922) M. W. N. G04 : 

45 M. 882 : 69 I. C. 513 : 1923 Mad. 13. 

-0. 41, Rr. 17 an-1 19— Restoration of ap¬ 
peal — Dismissed for default. 

A court has the discretionary power to restore 
an appeal dismissed owing to the negligence of 
the appellant's pleader, where the appellant him¬ 
self has shown all possible diligence towards 
causing appearance to be made. (S nndara lycr 
and Spencer, JJ,) Muruga Chetty v, Rajah 
SWAMI. (1912) M. W. N. 332 : 11 M. L. T. 280 : 

14 I. C. 823 : 22 M. L. J. 284. 

--0- 41, Rr. 17 and 22— Dismissal under 

O. 41, R. 17— Cross-objections. 

When an appeal is dismissed under 0.41, R.17, 
C. P. C-, the cross-objections cannot be adjudi¬ 
cated upon the merits. When the appeal is dis¬ 
missed under an erroneous impression as to pro¬ 
cedural law, an appeal lies from the order of dis¬ 
missal. ( Stuart , J. C.) Subhadra Kuar v. Bir- 
asmwar Prasad. 25 I. c. 916 : 

1 0. L. J. 485. 

-0.41, R. 17— Default of appearance — 

Pleader refusing to argue the case. 

Where when an appeal was taken up for hear¬ 
ing the pleader for the appellant declined to argue 
the appeal as he was unready and the court dis¬ 
missed the appeal for default. Held, that it was a 
case of non-appearance of the appellant. To con 
stitute appearance by a pleader it must be shown 
that the pleader was ready to place the materials 
before the Court to enable it to apply is judicial 
mind. 34 C. 403 foil. ( Mullick and Kulwant 
Sahay , //.) Firm of Jai Narain Ramjash v. 
Sitaram Marwari. 

74 I. C. 947 : 1923 Pat. 175 : 1923 P. 520. 

-0. 41. R. 17— Non-appearance of appel¬ 
lant — Duty of court. 

In an appeal in which the appellant has failed 
lo appear, the appellate court cannot enter into 
the merits of the case and decide tha appeal on 
the merits. ( Sultan Ahmed , J.) Daulat Singh 
v. Srinivasa Prasad. 

57 I. C. 75 : 2 P. L. T. 36. 

-0. 41, R. 17'— Dismissal for default — 

Appellant present—Pleader absent. 

If an appellant is appearing through a pleader 
and the pleader is absent but the appellant is pre¬ 
sent in court and states that his pleader is enga¬ 
ged elsewhere, the mere presence of the appel 
lant is not an appearance within O. 41, R.17, C.P. 
C. 3 Pat. L. J. 355 ; 30 M. 274; 45 I. C. 189 Foil, 
At is desirable to accommodate litigants to some 
extent if their pleaders happen to be absent in 
•another court and have a chance of attending 
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within a short time so as not to disturb the busi¬ 
ness of the court. ( Miller , C J. and Foster, J.) 
Ramdhan Tewari r. Bishun Pragasii Narain 
Singh. 5 Pat. L. J. 17 : 

54 I. C. 715 : 1 Pat. L. T. 156. 

-0. 41, Rr. 17 and 19— Dismissal for de¬ 
fault — Pleader — ‘.Vo instructions' — Procedure. 

If appellant’s pleader intimates to the Court 
that he has no instructions to argue the appeal, 
the judge must dismiss the appeal under O. 41, 
R. 17. C.P C.. so that the appellant may have the 
opportunity of applying re-admission of his appeal 
under O. 41 R. 19. (Das, J.) Maxgar Singh 
v - Babu Bharat Prasad. 511. C. 46. 

-0. 41, Rr. 17 and 19 -Dismissal for de¬ 
fault—One vakil refusing to appear in the absence 
of another — Negligence. 

Where two vakils appeared for an appellant 
and adjournment of an appeal, sought on the 
ground that the better of the two vakils was absent 
from the station was refused and the appeal was 
dismissed for default: Field, (1) that the vakil's 
conduct amounted to a very gross neglect of the 
client's interests, (2) that there was no sufficient 
ground for setting aside the order of dismissal for 
default as condonement of such negligence can 
result only in its continuance. (Mullick and Roe, 
JJ.) Rang Behari Lal v. Racheya Lal. 

35 I. C. 429 : 1 Pat. L. J. 65. 

-0. 41. R. 17— Appearance, meaning. 

An appearance by a pleader who is instructed 
only to apply for adjournment, is no such an 
appearance as is contemplated by R 17. (Mating 
Kin, J.) Mensee Deyjee & Co. Maung Than 
Gyaung. 62 I C. 57 : 10 L. B. R, 329. 

-0. 41, R. 17— Default—Translation or 

copying charges not paid. 

A Court has power to dismiss a suit or appeal 
where the material essential for the progress ofthe 
case such as translation of Vernacular documents, 
preparation of copies, etc., are wanting owing 
to the plaintiff's or appellant's default, \Twomey, 
C. J. and Maung Km, J.) Ma On Bwin v. Ma 
miwe Ml. 47 I. C. 691 : 9 L. B. R. 266. 

-•-0 41, R. 18—Talabnama deposited — 

Notice lo respondent not filed—Dismissal of 
appeal if valid. 

A dismissal of appeal is wrong if it is made 
under 0.41, R. 18 when the Talabnama has been 
deposited but the notice to the respondent for the 
issue ol process Pas not been filed. (Stephen and 
Chatterjec. JJ.) Gulmahomed v. Abdul Jubbar. 
15 C. L. J. 683 : 13 I. C. 694; 16 C. W. N. 498. 

-0. 41, R. 18— Order not appealable. 

No appeal lies against an order passed under 
O. 41, K. 18, and to avail itself of the provisions 
of 41, R. 18 the Appellate Court must fix a date by 
which the process lees are to be paid. (Pitman, 
J,) Attar Singh v. Kara.m Chand. 

52 I. C. 179 : 169 P. R. 1919. 

-0. 41, R. 18— Dismissal of appeal— 

Omission to provide identifier—Effect of. 

An appeal cannot be dismissed under O. 41, 
R. 18, C. P. C„ on account of the omission of the< 
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appellant to provide a person to identify the res¬ 
pondent as required by O. 5. R. 18, C. P. Code. 

(JwaJa Prasad and Ross , JJ ) Nagendra Nath 
Ghosh v. Shambhu Nath Pande. 

65 1. C. 49 : 3 Pat. L. T. 498 : 1923 P. 114. 

-0. 41. R. 19 — Restoration — Sufficient \ 

cause—Date of hearing postponed but not com¬ 
municated. 

Where an order of postponement of a case was i 
not communicated to any ot the parties concerned ; 
and the appeal was dismissed lor default of ap¬ 
pearance o.-i ihe part of appellant : Held, that 
there was sufficient cause tor restoration of the 
appeal. {Piggotl and Walsh, JJ.) Baiji Nath 
v Wali I-Iasan. 32 I. C. 936. | 

-0. 41, R. 19 -Notice- Both pat tics absent. 

Notice is not necessary for the restoration of an 
appeal dismissed for default coving to the absence 
of both parties. (Rafiquc, J.) Brij 1 -al v • Bua 
Ram. 17 I. C. 292: 10 A. L. J. 399. ( 

—*- 0. 41, R. 19— Power of court not exhaus¬ 

tive. 

The rule dors not exhaust the powers of the 
Appellate Court to readmit an appeal dismissed for 
default. (Shall and Crump, J J,) Sonubai B*bu- 
rao v. Shivajirao Krishnarao. 45 Bom. 648: 

60 I. U. 919 : 23 Eom. L. R. 110. 

-0. 41, R. 19— Restoration — Procedure. 

When an appeal is dismissed for default the 
applicant should be given an opportunity of prov¬ 
ing sufficient cruse before rejecting his applica¬ 
tion for resto r ation of appeal. [Teunon and 
Chaudhuri, JJ. 1 Hfnmanta Kumar Bose v. 
PUKCHANAX CHAKRAVARTH1. 57 I. C. 762. 

-0. 41. R. 19— Restoration — Non-appcar- 

anoe of pleader—Whether a sufficient cause. 

The non-appearance of the pleader due to his 
engagement in another couit is not a sufficient 
cause (or the rest ration of an appeal dismissed 
fr default. [Fletcher and Richardson, JJ.) 
Majidunnessa Bibi v. Ammessa. 24 I. C. 826. 

- 0. 41, R. 19 —Sufficient cause—Council 

engaged in another court. 

The fact that the counsel was engaged in an¬ 
other court when the appeal was called on and had 
sent word to the Reader of the court for a short 
pass over is not sufficient to set aside the dismis¬ 
sal for default and re admitting the appeal. 
{Abdul Raoof and Martincau, JJ .) Saif Ali v. 
Ohiragh ali Shah. 68 I C. 785 : 

1923 Lah. 97 (1). 

-0. 41, R. 19— Dismissal for default — 

Absence of counsel, unintentional — Restoration. 

When there is an unintentional omission to 
appear at the hearing of an appeal and it is dis¬ 
missed for default, the restoration of appeal must 
be made wholly unintentional. (Broadway, J.) 
Balmokand v. Wazir Chand. 

5 Lah. L. J. 89. 

--0. 41 R. 19 — Sufficient cause — Case put 

down lower in the list without notice to petitioners 
vakil. 

There is no rule laying down that where a 
Judge fox - any ieascn orders a case, which is 
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before him, for having, to be put down lower in. 
the list he must give notice to the counsel of the 
parties in other cases. On the other hand the 
counsel are expected to be present within the 
compound of the Court if they have got any case 
in the list. Where at the time of the bearing of 
a case transferred lower down in the list without 
notice to the appellaot,the appellant’s counsel was- 
not present in court and the appeal was conse¬ 
quently dismissed for default. Held that there was- 
no cause for the restoration of ihe appeal. {Abdul' 
Raoof , /,) Nanak Chand v, Sajed Hussain. 

71 I. C. 813 : 1924 Lah. 189. 

-0. 41, Rr. 19 and 21— Minor — Notice — 

Not giver, to the minor appellants. 

Where a next friend of the minor defts had 
not been served with a notice of the date fixed, 
the order of dismissal of the appeal for default 
could not be sustained. {Shadi Lai, J ) Mahmud 
Hussain v. Muhammad Usman. 

53 I. C. 333. 

-0. 41, R. 19— Dismissal for default—Ap¬ 
plication to restore—Summary rejection. 

An application to restore an appeal dismissed 
for dafault, an appellant cannot be rejected sum¬ 
marily without giving appellant the opportunity to 
establish the grounds set forth therein. Whether 
there is or is not any reason why the appellant's 
counsel should not have been present is imma¬ 
terial. if the applicant himself was quite ia aud 
unable to attend. {Abdul Raoof, J.) Ramsakan* 
Das v. Nathwa. 38 P. W. R. 1019 : 

52 I. C. 926 : 69 P. L. R. 1919- 

-0. 41, R. 19— Restoration—Sufficient 

cause — Pleader's mistake. 

Through error of a pleader in noting a wrong 
date in his diary as the date of the appeal was net 
a sufficient cause for restoring the appeal dismis¬ 
sed for default, the Court could have passed an 
order of restoration if it considered that a case 
for such an order had been made. As the default 
was not intentional and was due to a bona fide 
error of appellant's pleader, the Court should in 
the case have passed such an order. ( Broadway, 
J.) Musammat Gaup.an v. Brij Raj Saran. 

51 I. C. 607 : 53 P. B, 1919- 

-0. 41. R. 19 —Absence of scrvice-Appeor- 

a nee by Pleader. 

An appeal cannot be dismissed in default if tb e 
appellant not being properly served does not ap¬ 
pear but the pleader appears though without in¬ 
structions. {Tweedy, S. M. and Holms, /• Ma 
Sukh Mangal Tewari v Raxkaq Bibi. 

30 I. C. 199 : 2 0. L. J- 

-0. 41, R. Id-Effect of-Not the sole 

remedy. 

When an appeal is dismissed lor default un d* r . 
O. 41.R. 18. C.P.C.. O. 41, R. 19, gives an option to 
the appellant to apply for re-admission, but it does 
not take away any other remedy that may b* 
available. The omission of a provision for fees ‘ 
appeal cannot have the effect of taking away sue 
right. {Das and Kulwant Saliay, JJ.) SURAJDE 
Narain Singh v. Partap Rai. - . 

2 Pat. 739 : 4 Pat. L, T. 405 : (1923) Pat- 

75 I. C. 284 : 1923 P. * 14 ' 
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-0. 41. R, 19 —Restoration of dismissal for 

default—Right of opposite party. 

Where an appeal has been dismissed for not 
making good the stamp in the prescribed time, the 
appeal cannot be restored under O. 41, K. 19, nor 
under O. 47 R. 4 (2) Proviso (<»), without notice to 
the opposite party. But if the case is dealt with, 
without notice to the opposite party, he is entitled 
to a hearing even in Second Appeal, as soon as 
the matter nas been brought to his knowledge. 

( Miller , C. J. and Coutts. J.) Surajpal Pandey v. 
Utim Pandey, 63 l. C. 99 : 1921 Pat, 337. 

-0. 41, R. 19 — Restoration — Sufficient 

cause—Transfer cf cause—Notice to parties 
affected—Omission to give—Disposal of appeal in 
absence of parties. 

Where on a transfer of an appeal from the Dt. 
Judge's to the Subordinate Judge's Court, there 
was nothing to show that the information was 
communicated to the patties or their pleaders, the 
appellant had a very good cause for not appearing 
when the case was called on. t Miller , C. J., Chap¬ 
man and Atkinson , JJ.) Ram Sukul Pathak v. 
Maharaj Kesho Prasad Singh. 

3 Pat. L. J. 218 : 4 Pat L. W. 75 : 
43 I.C. 926 : 1918 Pat. 17 IF. B ). 

-0. 41, R. 20 -Non-joinder of parlies in 

appeal — Practice. 

iThe sole question in a mortgage suit was whether 
he contesting deft, could claim priority over the 
plff.; deft, appealed and impleaded the plff. only 
as respdt. The Court dismissed the appeal on the 
ground that non-joinder of other defts. was fatal 
to it. Held that the Lower Appellate Court ought to 
have made them parties to the appeal and ougot 
to have decided the case thereafter under O . 4i, 
K. 20. (Karamat Husain and Tndball, JJ.) JaNGU 
Sahu v. Gopinath Sahu. 15 I. 0. 296. 

---0. 41, Rr. 20 and Zb—Addition of Parties 

—Powers of Court. 

The appellate Court refused under the circum¬ 
stances of the case, to add the representatives of 
the deceased respt. under 0 41, Rr. 29 and 43 of 
the C.P.C. as the appellant could well have imple- 
aed ibem in tune and thus prevented an abetment 
(Mookerjft and Panton, JJ.) Kali Dayal Bhatta- 
CHARJEB V. NAGENDRA NaTA PaKRA^HI. 

24 C. W. N. 44 : 54 1. C 822 : 30 C. L. J. 217. 

-0. 41, R. 20— Parties — Representatives— 

Addition of. 

The words “ any person who was a party to the 
suit" in O. 41, R, 20. C P. C.. on a reasonable con¬ 
struction include the representative of thaJt party. 
The power given to the Court to add parties is a 
power which is to be exercised at the hearing, for, 
it is necessary that the Court should have before 
it all the ciicumstances of the case. (I Voodroffe 
and Mullick , JJ.) Romesh Chandra Das v. An¬ 
thony Penhkiro. 29 I. C. 470. 

-0. 41, R. 20— Power of appellate Court — 

Discretion. 

An 

add a party as 

when the time (or appealing has expired, But an , 
application to enforce a judgment within the j 


C. P. CODE (V OF 1908), 0. 41, R. 20. 

meaning of Article 183 of the Limitation Act 
against a new party can be allowed only if it is 
in time. ( Jenkins , C. J. and Wocdroffe , J.) 
Amolak Chand v. Sharat Chandra. 

38 Cal. 913 : 11 I. C. 943 : 16 C. W. N. 49. 

- 0.41, R 20 —Applicability of Law of 

Limitation. 

The Law of Limitation does not apply to action 
taken by a court under O. 41, R. 20, but the power 
to take action is discretionary and should not be ex¬ 
ercised in a case of extreme neglect. A third party 
cannot appeal on behalf of co-sharers who are 
intciested in the appeal against a co-sharer and if 
they are not made respondents in lime the appeal 
abates. ( Broadway , J.) Municipal Committee. 
Bherav. Shiyram. 75 I.C. 90 : 1923 Lah. 503. 

-0. 41, R. 20— Strangers cannot be made 

pa r tics- Scope of S. 151 —Inherent powers when to 
be exercised. 

An appellate court has power to implead only 
such persons as parlies to the appeal as were 
parties in the trial court and were not made 
parties to the appeal but not those who were com¬ 
plete strangers to the suit. 18 All. 133 Ref. 
P jwers of a court to implead parties under S 151*. 
C. P. Code, are circumscribed by O. 41, R. 20, 
and it is only in exceptional circumstances that 
the inherent powers under S. 151 could be invok¬ 
ed. 3 Pat. L.J. 409 Dist. [Mo/i Sagar, J,\ Mussam- 
mat Haliman v. Nur Mahommed Khan. 

73 1. C. 136: 1923 Lah. 490. 

-0. 41. R 20— Second appeal —Necessary 

par ties--Addition of. 

»f the plff. in second appeal to the High Court 
failed to i nplead necessary respt., the power to add 
him could not be exercised. The case being on a 
joint footing against all respts., the appeal abated 
in tolo. [Chevis, J ) Raushan Ram v. Sheran 
Khan. 57 I. C. 259 : 2 Lah. L. J. 5. 

■0. 41, R. 20— Limitation— Negligence — 
Courts powers , discretionary. 

The Law of Limitation has application to an ac¬ 
tion by the Court under O. 41, R 20. The power 
to take action is discretionary and will not be ex¬ 
ercised in cases ot extreme negligence. ( Johnstone 
andShadi Lai, JJ.) Shahah Din v. Miran Baksh 

79 P. R 1914 : 268 P. L. R. 1914 : 25 I. C. 549 : 

169 P, W. R. 1914. 

-0. 41, R. 20 —Addition of Party -Party 

impleaded in Appellate Court—Higher Court will 
not interfere. 

When an Appellate Court impleads a person, a 
Higher Court will not upset the order on the 
score of limitation. ( Johnstone and Ratligan, JJ.y 
Shib Nath v. Alliance Bank ok Simla, Ltd., 
Lahore. 110 P. W, R. 1914 . 215 P L. R. 1914 : 

25 I C. 480 : 3 P. R. 1915. 

-0. 41, Rr. 20 and 22— Parties—Addition 

of. 

A respondent to an appeal can proceed against 
his co-respondent by way of cross-objections; for 
this purpose he may join him as party to the ap- 


An appellate Court has discretionary powers to 

respondent to an 


I peal though previously he was not interested, 
appeal, even | (Oldfield and Krishnan, JJ.) Ponnuswami Asari 

v. Palaxiandi Mudali 27 U. L. T: 266 : 

50 I. C. 612 : 11 L. W. 602 
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-0 41, R. 20— Power of appellate Court to 

implead parties struck off , 

O. 41. R. 20 applies to persons who were par¬ 
ties to the suit and persons are none the less par¬ 
ties to the suit because they ceased to be so before 
the passing of the decree. An appellate Court is 
therefore authorised to consider whether they 
are interested in the result of the appeal and to 
traplead them if it thinks they are interested. 
{Oldfield and Tyabji, JJ.) Issakkan Akath 
Malayakkal Mahomed Haji v. Pourakurik- 
KALAKATH KUNHI MAMMOD. 27 I. C. 423. 

-0. 41, R. 20— Parties — Assignee of decree 

The assignee of the decree is not a necessary 
party to an appeal by the judgment-debtor. But 
he is in the absence of fraud bound by the order 
of the Appellate Court. ( Abdul Rahim and Sa- 
dasiva Aiyar, JJ.) Goyixdappa v. Hanuman 


C. P. CODE (V OF 1908), 0. 41, R. 22. 

O 41. R. 20. C. P C., is not subject to S. 22 of 
; the L'm. Act. Persons who were parties to the 
original suit can be added as parties in the ap¬ 
peal even after the period for presenting the ap¬ 
peal has expired. 33 C. 329 Foil (Pratt, J. C.) 
Haji Yusif v. Ghulam Hussain Kassim. 

16 I. C. 771 : 6 8. L. R. 74 (Note). 

- 0 41. R. 2' — Appeal heard ex parte— 

Restoration—Sufficient cause, what is. 

There is no universal rule as to what is suffi¬ 
cient cause in restoring an appeal decided ex 
parte, each case being dealt with on its own facts 
, where a respondent's attorney failed to instruct 
his pleader, who consequently reported do ins¬ 
tructions, held, there was sufficient cause for 
restoration under O. 41. R. 21 of the Code. ( Walsh 
and Lindsay . JJ.) Godhni v. Shyam Lal. 

63 I. C. 737 : 19 A. L. J. 547. 


THAPPA 38 Mad. 36 : 23 M. L. J. 513 . 

17 I. C. 429: (1912) M. W. N. 1152, 

-0. 41. R. 20— Adding of parties—Not 

necessary for appeal—If can be allowed. 

Though a Court can add parties, apart from 
the provisions of O. 41, R. 20, yet it cannot allow 
a respondent to add an unnecessary party to an 
appeal and raise cross-objections against him. 

( Miller, J.) ValLIA.mmai Achi v. Nataraja Pil- 
LAY. 11 M. L. T. 157: 

13 I. C. 906 : (1912 M. W. N. 198. 

-0. 41. R. 20— Appeal—Joinder of patties 

— Court's power of. 

Where names of certain defendants are omit¬ 
ted by mistake, in a memorandum of appeal, the j 
Court has power to add them as parties under 
O. 41, R. 20, of the Code. (Drake Brockman, J . C.) 
Deokarax v. Nathu. 63 I. C. 352 : 

4 N. L. J. 138. 

-0 41, R. 20— Limitation — Power of — 

Court to add parties. 

Under O. 41, R. 20, C.P.C. the court has full au¬ 
thority to direct addition of parties in an appeal. It 
has been held that when court takes action under 
this rule, no question of limitation can arise. 
(Lindsay, J.C ) Gajraj Singh v, Gouri Shankar. 

2 0. L. J. 20 : 27 I. C. 609 : 18 0. C. 90. 

--0. 41, R. 20— Addition of parties — Po¬ 
wers of appellate Court. 

It is competent to an appellate court to add 
Tesponden's to an appeal under the provisions of 
O. 41, R. 20, C.P.Code, even though the tima with¬ 
in which an appeal against those persons might 
have bean prepared had expired 14 A. 154 : 33 C. 
329 Rel. on- (Brown, A.J.C.) Maung an Gale 
v. MA Min Dun. 66 I.C. 365 : (1921) 4 U.B.R 87. 


-0. 41, R. 21— Scope of. 

A principal cannot be relieved for the neglect 
of his agent in not appearing as respondent in an 
appeal in the High Court. Consequently if the ap¬ 
peal is decreed, there is no right in the principal 
to ask the Court to grant a rehearing of the appeal. 
(1905) A.W.N. 4 Ref. (Piggott and Walsh, JJ.) 
Baji Lal v. Nawal Sixgh. 15 A L. J. 413 : 

39 I.C. 636 : 39 All. 388. 

“-0. 41, Rr. 21 and 11— Jurisdiction of 

first appellate Court. 

A Court has jurisdiction to entertain an appli • 
cation and rehear an appeal under R. 21, O. 41 
at the instance of a respondent in whose absence 
the appeal was first decided. A second appeal 
by a co-respondent dismissed under R. 11, O. 41, 
does not take awaythe absent respondent’s consent 
to the jurisdiction of the first appellate Court. 
(Chitty and Chatterjee, JJ.) Indu Mesh v. Dak* 
baksh Bhuiyan. 14 c. L. J. 42 : 

10 I. C. 275 : 15 C. W. N. 798. 

--0. 41, R. 21—Ex parte decree— Applica¬ 
tion to set aside—Pendency of appeal—Decree 
set aside -Effect of. 

Where the Lower Appellate Court passed an 
! ex P artc decree against the defendant who pre¬ 
ferred an appeal and also applied under 0-41, 
R. 21 to the Lower Appellate Court held that the 
pendency of the appeal was no bar to the appli¬ 
cation under O. 41, R. 21 and that when the low¬ 
er appellate court set aside the ex parlt decree 
and passed a judgment in favour of the defend¬ 
ant, the “cause of appeal’’ to the Judicial Commis¬ 
sioner's Court disappeared and that the second 
appeal should be dismissed. (Stanyon, A. J. C.) 
Sadaram v. Dular. 43 I.C. 902 : 14 N. L. B. 30. 

-S. 41, B. 22. 

Co-respendent. 


-0. 41, Rr. 20 and 33— Second Appeal — 

Court ca« add respondents. 

An appellate Court can in Second Appeal add 
as respondents persons impleaded in the Origi¬ 
nal Court but not in first appeal, even though an 
appeal against them is time-barred. (Robinson, J.) 
Yoosop Oosman Bros. & Co. v. Winneya. 

69 I.C. 798 : 10 L.B.R. 191, 

-0. 41, B.20— Limitation—Limitation Act, 

S, 22. 


Court fee. 

Cross-objections. 

Dismissal of Appeal. 

Letters Patent Appeal. 
Limitation. 

New grounds. 

Revision Petition. 

Right to support Decree. 
Right to support Judgment. 
Scope of. 

Withdrawal of Appeal. 
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•C. P. CODE (V OF 1908) 0. 41, R. 22— Co-respon¬ 
dent, 

CD-respondent. 

-0. 41, R. 22— Co-respondents —Cross ob¬ 
jections. * 

A plaintiff as respondent to an appeal, is entitled 
to support the decree of the Court below, upon a 
ground that had been decided against him bv the 
trial Court. It is within the comeptence and dis¬ 
cretion of the High Court to permit the petition 
of cross objections to be heard, even as against 
those defendants to suit who were arraved as res¬ 
pondents to the appeal. (Piggott and Walsh , JJ.) 
■Fatima Bibi v. Ram Narain Sahu. 

16 A.L.J. 587 : 51 I.C. 646 :40 All. 536. 

-0. 41. R, 22— Co respondents. 

It is competent to an appellate Court to allow 
a respondent to cross objections against another 
respondent. (Chamier and Rafiquc , JJ.) Bal- 
gobixd v. Ram Sarup. 12 A.L.J. 892: 

26 I.C. 83 : 36 All. 505. 

-0. 41, R. 22— Co-respondents —Cross-ob- 

jections. 

Cross-objections cannot be urged against a co¬ 
respondent except in exceptional cases and 
should not be allowed to be urged where they 
could be raised by an appeal. (Scott, C.J. and 
Chandavarkar, J.) Nersey Virji v. Alfred H. 
Harrison. 37 Bom. 511: 21 I.C. 7 : 

15 Bom. L. R. 781. 

-0. 41, Rr. 22 and 33— Co-respondent. 

A cross objection by a respondent as against his 
•co-respondent should not be entertained under 
O. 41, R. 22 of the C. P. C. where the question 
raised thereby is entirely distinct from and in no 
-way related to the question in controversy in the 
appeal. 15 C L.J. 61 foil. ( Sanderson, C.J. Wood- 
roffc and Mookcrjce , JJ.) Shaib Chander Kar 
■v. DULCKKN. 48 I.C. 78 : 28 C.L.J. 123. 

-0. 41, Rr. 22 (8) and 33— Co-respondent. 

As an ordinary rule a respondent in an appeal 
is not entitled to urge cross objections except as 
against the appellant but under special circum¬ 
stances, the appellate Court can under O. 4 1, Rr. 
22 (3) and 33 which have materially altered the 
existing law and given wtde discretionary powers 
to the Appellate Courts to alter the decree of the 
Courts below, give effect to the cross-objections 
of one respondent against another. (Mookerjce 
and Chatterjee, JJ.) Mathura Mohan Saha v. 
Ramkumar Saha. 23 C.L.J. 26: 20 C.W.N 370 : 

35 I.C. 805 : 43 Cal. 780. 

■-0. 41, B. 22— Co-respondents — Cross- 

objections against. 

Under O. 41, R. 22, one respondent can file 
cross objection against another. (Mookcrjce and 
■Carnduff , JJ.) Jadu Nandan Prasad Singh v. 
Koer Kallyan Singh. 15 C. L. J. 61 : 

13 I. C. 663 : 16 C. W. N. 612. 

-0.41, B. 22— Co-respondent — Crossobjec- 

i tion. 

Under O. 41, R. 22 a respondent can file a 
memorandum of cross objections against a co¬ 
respondent. 38 Mad. 705 foil. ( Martineau, /.) 
•Chhaju v. Qutab Din. 5 Lah. L. J. 92 : 

69 1. C. 330 : 1923 Lah. 39. 

VOL. 11 — 56 


C. P. CODE (V OF 1908) 0. 41, R. 22—Co-respon¬ 
dent. 

-0. 41. R. 22— Co-respondents. 

As a general rule a respondent can urge cross 
objections only against the appellant and it is by 
way of exception that he may urge a cross ob¬ 
jection against another respondent, the excep¬ 
tion holding good among other cases in those in 
which the appeal of some of the parties opens 
out questions which cannot be disposed of com¬ 
pletely without matters being allowed to be open¬ 
ed as between co-respondents. 26 Cal. 114, 30 
Cal., 655 Foil. (Scott Smith, and Abdul Raoof, 
JJ.) Sant Ram v. Keuar Xath. 

2 U. P. L. B. (Lah) 97 : 56 T. C. 469 : 

2 Lah L. J. 747. 

-0. 41, R. 2 2 — Co-respondents. 

A respondent can claim a relief against a co¬ 
respondent by way of memorandum of objec¬ 
tions. (IV hite, C.J. Miller and Sadasiva Aiyar. JJ.) 
MUNUSAMl Mudali v. AbbU Rfddi. 38 Mad. 705 : 

(1915 ) M. W, N. 45 : 27 I C. 323 : 

27M.L.J. 740. (F. B.) 

-0. 41 R. 22— Co-respondent. 

A cross appeal should ordinarily be directed, 
against the appellants and not against the co¬ 
respondents, (Daniels and Lyle, A. J. C). Qara 
Mahomed Shaban v. Bazar Ara Begum. 

25 0. C. 280 : 70 I. C. 79 : 1923 Oudh 108. 

-0. 41, Rr. 22 and 33— Co-respondents 

—Cross objections. 

Where one of several defendants against whom 
a decree is passed has allowed the period for 
appealing to elapse, he cannot prefer a memoran¬ 
dum of objections against the other respondents 
on the appeal. O. 4i, R. 22, C. P. C. should ordi¬ 
narily be confined to cases of crose-objections 
urged against the appellant, but 0.41, R. 33 C. 
P. C. gives the court a very wide discretion and 
cases may occasionally arise where ccossobjec- 
tions against a co-respondent s K ould be heard. 
(Daniels. J.C and Dalai. A. J. C ) Sheik Maho¬ 
med Muzaffar Au v. Bhagwati Prasad Singh. 

66 I. C. 642 : 8 0. L. J. 358. 

-0. 41, R. 22— Co-respondents — Memo¬ 
randum of cross objections. 

O. 41, R. 22 C. P. C. allows a respondent in an 
appeal to claim to rel'ef against a co-respondent 
by wav of a memorandum of cross objections, 38 
M. 705 Foil. (Lyle, A.J.C.) Jagannath v. Hanu- 
max Singh. 6 0. L J. 544 : 54 I. C 332 : 

2 U. P. L. R. (J. C.) 27. 

-0. 41, Rr. 22 and 33— Co-respondents. 

Cross objections against a .co-respondent are 
not illegal and where an appellate Court cannot 
do complete justice between the parties without 
opening the whole case, it can take into consi¬ 
deration the objections filed by one of the respon¬ 
dents not only against the appellant but against 
the co-respondent also, and to modify the decree 
if necessary. (Kanhaiya Lai , A. J. C.) Saiyid 
Muhammad v. Jawad Hussain. 

63 I. C. 659: 6 0. L. J. 495. 

-0. 41, R. 22— Co-respondents—Cross ob¬ 
jections against. 

Cross objections against a co-respondent should 
be entertained where the appeal reopens the 
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C. P. CODE (V OF 1908) 0. 41, R. 22—Co-respon¬ 
dent. 

whole matter in controversy between the respon¬ 
dents inter se. R. 22 cannot be construed to revive 
only a right of appeal of one of several co-defend 
ants allowing the time of appeal to elapse. 
{Miller, C.J. and Coutts, J.) Official Trustee 
of Bengal v . Charles Joseph Smith. 

5 Pat. L. J. 328 : 1 Pat. L. T. 434 : 
56 I. C. 252 : 1920 Pat. 161. 

-0. 41, R 22 —Co-respondents. 

In an appeal by one of several defts. plff. can 
raise cross objections even though they may relate 
to deft, who is not an appellant. Quaere :— 
Whether a plaintiff respondent can raise cross 
objections against a defendant who is not an ap¬ 
pellant. (Atkinson, J.) Balku Bhagat v. Aghori 
Mandal. 38 I. C. 641. 

-0. 41, R. 22 —Co respondents. 

A respondent in an appeal is not ordinarily en 
titled to urge cross objections except against the 
appellant. (Saunders, A. J. C.) N’g.a Tin v. Nga 
Saw. 29 I. C. 610 : (1915) II U. B R 58. 

Court Fee. 

-0. 41, R 22 —Court fee—Cross objections 

—Supporting the decree of the lower court —A'o 
Court fee. 

Where the respondent in an appeal from a 
decree which totally dismissed the plaintiff's suit 
put in a petition stating the reasons on which they 
supported the decree, the respondent need not 
pay court fee on the petition. (Bauerji and 
Ryves, J J.) Ram Prasad Kalwar v. Mt. 
Ajax ASIA. 68 I. C. 861 : 44 All. 577 : 

(19221 AH. 260 

---0. 41, R, 22 —Court fee—If and when 

payable. 

Where a suit was dismissed in toto as against 
the deft respondent and it is obvious he could 
not have appealed aganist that decree, what he is 
clearly seeking by tiling objection, in an appeal 
by the plff. is to support the decree on some of 
the grounds which have been decided against 
him in the court below. The objections are not 
cross-objections and did not require any court 
fee. ( Tudball , /.) Bhagan Lal v. Chahat Rai 

39 I. C. 176 : 15 A L. J. 325. 

-0. 41. R. 22— Court fee. 

For a cross-objection covering relief referred to 
in the articles, respondent's valuation if reason¬ 
able should be accepted. ( Kanhaiya Lal , J. C 
and Lyle, A. J. C.) Sri Rajeo Lochan v. 
Mahant Ram Wanohar. 25 0. C. 275 : 

70 I. C. 286 : 1923 Oudh 44 (1). 

-0. 41, R. 22 —Court fee — Valuation. 

Where the object of a cross objection is to 
have a declaration in respect to a mortgage, set 
aside the proper value cf the cross objection for 
Court fees is the value of the mortgage. ( Coutts , 
J.) Satdeo Narain v. Ramayan Tewari 

52 I C. 1002. 

Cross Objection. 

-0. 41, R. 22 —Cross objection—Decree in 

favour of party. 

Petition to support decree in appeal on other 
grounds does not amount to cross objections. 
(Banericc and Ryves. JJ.) Ham Prasad v. 
AJnasia. 68 I. C. 861: 44 A. 677 : 

(1922) All. 280 (1). 


C. P. CODE (V OF 1908) 0. 41, R. 22—Dismissal Of 
Appeal. 

-0. 41, R. 22— Cross-objection as to juris¬ 
diction to attach not taken in the execution 
court cannot be taken in cross-objection. 

When an objection to jurisdiction of the exe¬ 
cution Court vva^ not taken in first Court, Held 
it is doubtful whether the order of the Court 
attaching the property could be properly attacked 
by means of cross objections in connection with 
an appeal from an entirely different order. 
It is not open to the judgment debtor to raise 
his objection by way of cro c s objections in the 
appeal of the decree holder from the order of the 
executing Court refusing to set aside a prohibi¬ 
tory order. (Scott Smith, J.) Fnz Holms v. 
War yam Singh. 75 I. C. 419 : 1923 Lah. 514. 

-0. 41, R. 22—Cross-objection— Second 

Appeal . 

A memorandum of cross-objections as to costs 
in the Courts below cannot be considered on 
second appeal. (Shadi Lal, C. JLc Rossignol, 
J.) Madho Prasad v. Firm of AshaN Ilahi. 

5 Lah, L. J. 108. 

-0. 41, R. 22 — Cross objections—Hearing 

of—Dismissal of appeal—Co resfondi nts. 

A cross arpeal should ordinarily be directed 
against the appellants ard Dot again e t the co-res¬ 
pondents. W here an appeal is dismissed for 
failure to furnish secu'ity under O. 41, R. 10 C. 
P, Code in the presence of the respondent and 
without any objection on his part he cannot sub¬ 
sequently proceed with his cross-objections. 5 Pat. 
L. J. 328; 8 0. L, J. 358 foil. (Daniels, and Lyle, 
A.J.C.) Qara Mahomed Shahan v. Bazar Ara 
Begum. 25 0.C 280 : 70 I.C. 79: 1923 Oudh 108. 

Dismissal of Appeal. 

-0. 41, R. 22 —Dismissal of appeal— 

Appeal unsustainable—Cross objections, */ valid. 

A respdt. can file cross-objections even in cases 
where tne appeal filed is not maintainable.. 

(Karamat Hussain and Chantier, J J .) Sankar 
Lal v. Sarup Lal. 34 All. 140 : 13 I C 19 : 

8 A. L. J. 1297. 

-0. 41. R 22 (4) —Dismissal of appeal — 

Appeal—Insufficiently stamped — Rejected—Cross 
objections if can be heard. 

The rejection of a memorandum of appeal as 
insufficiently stamped is nut a dismissal for de¬ 
fault and no cross-objections can be entertained 
or heard where the appea 1 is reacted. (Scott- 
Smith, J). Lajpatrai v. Lachman Das. 

591. C. 795 : 46 P. W. R. 192L 

-0. 41. R. 22 (4) —Dismissal of appeal 

Court fee — Cioss-objcctions. 

There are only two exceptions as provided bv 
R 22 (4) of 0.4 1 which allow the hearing of 
cross-objections even when the original appeal is 
not heard. If the original appeal is dismissed 
without hearing for failure to pay proper Court 
fee, the Court has no jurisdiction to hear and de¬ 
termine the cross-objections. I Rattigan, JA 

Duni Chand v. Aziz Khan. 131 P. L. B. 191 * : 
180 P. W. R. 911 : 10 I. C. 207 : 11 P- »• 191 ®* 

-0. 41. B. 22 —Dismissal of appeal— 

Appeal incompetent and not pressed. 
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C. P. CODE (V OF 1908) 0. 41, B. 23—Dismissal of 
Appeal. 

A memorandum of objections can be heard 
even though appellant admits that the appeal is 
incomoetent and it is consequently dismissed. 

(Bakcwell and Mootc , JJ ) VENKATA Pehumal 
Pillai i. Venkataswami Naidu. 541. C 50B : 

10 L. W. 605. 

-0.41, R. 22— Dismissal of appeal — Mis¬ 
cellaneous appeal—Memorandum of objections 
Prov. Insol. Act , Ss 46 and 47— Appeal filed out 
of time— Respondent, if can present a memoran¬ 
dum of objections. 

A respondent in an appeal filed under S. 46 of the 
Prov. Insol. Act has the right to present a memo, 
of objections under O. 41, R. 22 of C. P. C. A 
memo of objections, presented in an appeal, 
which is dismissed as out of time, cannot be 
neard. The right of a respondent to proceed bv 
way of memo of objections is strictly incidental 
to the filing of the original appeal in time ; and 
it is open to a party against whom a memo oi 
objections has been filed to set up the bar that 
the original appeal was filed out of time. (HVr//i's, 
C. J. Spencer and Sadasiva lytr.JJd AlagaPPA 
Chettiar v. Chokkalingam Chftty. 

41 Mad- 904 : 35 M. L. J 236 : 
24 M L. T 137 : 8 L W. 240 
48 I. C. 203 (F. B.) : U918, M. W. N. 688. 

-0. 41, R. 22—Dismissal of appeal—Limi¬ 
tation — Memo, of objections. 

A respondent filing objections within time is 
entitled to be heard even though the appeal is 
dismissed as time barred. [Ailing and Abdnr 
Rahim, JJ.) Devi Bhashyam v. Padinti Veka- 
TARAMANIA. 8 L. W. 109 : 

32 I C. 579 : 19 M. L. T. 86. 

[This is no longer law. See 48 I, C. 203 : 

41 M. 904.] 

-0. 41. R. 22—Dismissal of appeal—Time 

barred—Memorandum of objection filed in lime 
by respondent after notice. 

If a respondent, who is served with a notice, 
though by mistake, files his cross-objection in 
time, he must be heard even though the appeal is 
time barred. (Ccmfts Trotter and Kumaraswami 
Sastri , JJ • ) Biridugadda Venkadu v. Receiver 
N. M. Estates. 30 I. C. 832 : 

1915 M. W N. 792. 
[This is not good law, Sec 41 Mad 904 : 

35 M. L. J. 236 : 24 M. L. T. 137 : 
8 L. W. 240 : 48 I. C. 203 |F. B.l : 

(1918) M W N. 688. 

-0. 41, R. 22— Dismissal of appeal for 

default — Memo, of objection. 

The appellate Court can deal with the memo 
of objections even though the appeal itself is 
dismissed for default. 26 M. 654, Foil. (Abdnr 
Rahim and Krishnaswami Iyer, JJ.) Raman v. 
Raman. 9 I. C. 572 : 9 M. L. T. 217. 

-0. 41, B. 22—Dismissal of appcal-Cross 

objections—Hearing of. 

Where an appeal is dismissed for failure to 
furnish security under O. 41, R. 10 C. P. Code in 
the presence of the respondent and without any 
objection on his part she cannot subsequently 
proceed with his cross-objections. 5 Pat. L.J. 328; 


C. P. CODE (V OF 1908) 0. 41, B. 22—Limitation. 

8 O. L. J. 358 foil. (Daniel s and Lyle, A • J. C.) 
Qara Mahomed Shaban v. Bazar Ara Begum. 

70 I C. 79 : 25 0. C. 280 . 

1923 Cudh 108. 

-0. 41, Rr. 22 (4) and 0. 41, R. 10-Dis- 

m is sal of appeal—Failure to furnish security — 
Cross objections. 

Rejection oi appeal for failure to furnish 
security for costs is equivalent to dismissal for 
delault and the respondent can have his cross 
objections heard. ( Chapman and Atkinson, JJ.) 
Sheo Baksh Singh v Thakur Dayal. 

50 1. C. 729 : 4 Pat. L. J. 164. 

Letters Patent Appeal. 

-0. 41, R. 22 —Letters Patent Appeal- 

Provisions of Code if apply. 

The provisions of the Code of Civil Procedure 
relating to cross objections do not apply to Letters 
Patent Appeals. [Meats C. J. an d Bauer jet, J .) 
PURNA lCUAR V. MAXGAT HAL 

1922 All. 55. 

-0. 41, R. 22 — Letters Patmt Appeal— 

Memorandum of cross objections cannot be filed. 

No cress-objections can be filed on a Letters 
patent Appeal as O. 41. R 22 does not apply to it 
21 A. 297 foil (Meats C. J. and Bancrjce } J.) 
MANGAT R.AI V. MUSST. PURNA IvUAR. 

L. R. 3 A. 198. 

-0. 41, R 22— -Letters Patent Appeal- 

Rule docs not apply. 

O. 41, R. 22 of the Code does not apply to a 
Letters Patent Appeal and a memorandum cf 
cross-objections filed therein cannot be enter¬ 
tained. (Mookcrjcc, A. C.J.and Fletcher. J ) 
Brojendra Chandra Sarma v. Pros anna 
CUMAR Dhar. 32 C. L. J. 48 : 53 h C. 589 : 

24 C. W N. 1016. 

Limitation. 

-0.41, R. 22—Limitation-Appeal barred 

by limitation—Effect of. 

Where it is iound that the appeal itself was 
preferred out of time and therefore barred, the 
memorandum of objections could not be heard. 
(Shadi Lai, C J. and Fforde . J.) Jai Go pal 
Singh v. Muna Lai.. 4 Lah 140 : 

5 Lah. L. J. 345 : 73 l. C. 655 : 

1924 Lah. 43. 

-0. 41, R. 22—Limitation—Time expired 

appeal can be treated as memorandum of objec¬ 
tions. ( Marlineau, J.) Bawa Singh v. Thakur 
Singh. 4 U. P. L. R. Lah. 80 . 67 I. C. 478 : 

1922 Lah. 423. 

- 0. 41, R 22 — Limitation—Time of one 

month, had to be calculated—Principle. 

The memorandum of objections was presented 
on the 16 th of March, the plaintiff having been 
served with notice on the 13th February. The 
principle applicable to the calculation of the 
time, one month allowed by O. 41, R. 22, 
is that it shall be taken to extend up to and 
including the day before the corresponding date 
of the next month and there is no authority for 
any special rule as regards February—March,. 
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C. P. CODE (V OF 1908) 0. 41, R 22—Limitation. 

for these reasons the memorandum was consider¬ 
ed to he presented out of time although 15fh 
March was a Sunday. 1 Oldfield and Tyabji , //.) 
Chennama Shetti v. Krishnayya Shetti. 

30 I. C. 832 (1) : 29 M L, J. 182. 

--0. 41, R. 22— Limitation — Presented out 

of tiia*—Excusing delay. 

It is clear from the words of O. 41, R. 22 C. P 
Code that a cross objection can he admitted after 
the expirv of 30 days from service of notice of 
the appeal on the respondent, so that even if one 
be put in during the argument of the appeal, it 
might be admitted in a proper case. ( Hallifax , 
A. J. C ) Kuksa v. Dajiba Bhan. 

5 N L. J. 192 : 66 I. C. 217 : 

1922 Nag. 213. 

-0. 41, R. 22 —Limitation — Advancement 

of hearing. 

An Appellate Court cannot advance the hear¬ 
ing of an appeal and hear it within one month 
of the date of issue of notice on the respondent 
thereby depriving him of the right of filing cross- 
objections. [Atkinson, J.) Shankerlal v. Ban- 
key Bf.hari Singh. 1 Pat. L. W. 680 : 

38 I. C. 522 : 1917 Pat. 103. 

-0. 41, R. 22 — Limitation — Memo of 

cross-objections—Within what time to be filed. 

Under O. 41, R. 22 cross-objections should be 
tiled within one month from date of service cf 
notice of appeal or within such further time as 
the Appellate Court may allow. But it is not 
necessary that further time must be granted 
before his objections are actually filed. [Fox, C. 
J. and Ormond J.) Vettati'Pj'A Pillay v. MauNG 
Po Hmyin. 39 I. C. 125. 

New Grounds. 

-0. 4t. R. 22— Sew grounds—Points not 

raised in objections 

The respondent cannot raise at the hearing of 
the appeal grounds not set forth in objections. 

■ {Scott, C. J and Chandavaikar, /•) NADIRSHAW 
Hormasji v. Pirojsaw Ratanji Ratnagar. 

19 I. C. 98 : 15 Bom. L. R. 130. 

-0. 41. R 22—New Grounds —Exparte 

decree—Appeal from decree — Right to prefer — 
Conditio ns. 

A defendant who has been placed er. parte can 
impugn the decree in appeal on the ground that 
he was wrongly made exparte provided he has 
not moved the trial Court under O. 9, R- 13 C. P. 
C. The fact that before the decree was passed he 
took futile proceedings purporting to be under 
O. 9, R. 13 on the erroneous impression that a 
decree had been passed, does not take away the 
right of appeal. He can only file a cross objec¬ 
tion in place of appeal. ( Oldfield and Devadoss, 
JJ.) Bava Levvai Sahib t>. Ammeenammal. 

45 M. L. J. 805 : 1924 Mad. 107. 

Revision Petition. 

-0. 41, R. 22—Revision petition. 

The respondents, in a revision petition have no 
:right to put in cross-objection. (Scott Smith , J.) 
GURD1TTA v. DHERU. 150 P. W. B. 1912 : 

14 I. C. 562 : 160 P. L. B. 1912. 


C. P. COPE (V OF 1908) 0. 41, B. 22—Bight to 
support decree. 

Right to support decree. 

-0. 41. R. 22 —Right to support decree— 

New ground. 

Under the rule, the respondent can support a 
decree on any of the grounds decided against him 
or take cross objections.He cannot take an entirely 
new ground which was not decided against him 
and which was not in issue in the lower Court 
and not made the subject of adjudication. 
(Woodroffe and Wal^sley, JJ.) Prankrishnadas 
v. Protap Chandra Dalal. 38 I. C. 536 : 

21 C. W. N. 423. 

-0. 41. R- 22 —Right to support decree— 

Without filing cross-objeotions. 

In an appeal a respondent can without filing a 
cross- objection support the judgment and decree 
of the Lower Court by traversing any ground 
which that Court may have found against him. 
17 I. A. 57; 17 C. 809 and 13 B. 75 Ref. But 
the Court will not of itself raise a case which 
he does not choose to raise himself. (Holmwood 
and Chapman, JJ.) NAGENDRA NATH GhoSE v. 
Ram Bharosa Halnai. 24 I. C. 68. 

-0. 41, R. 22—Right to support decree. 

Though a respondent has not filed cross-obiec- 
tions in an appeal still he is entitled to urge that 
the decree of the Lower Court errs in favour of 
the appellant and that it should not be disturbed. 
Only he cannot claim that the decree should he 
altered in his favour- (Chcvis and Jones, JJ.) 
Mahomed Ali v. Permananda. 

48 P. W. R. 1918 : 45 I. C. 232 : 

125 P. L. R. 1918. 

-0. 41, R. 22 —Right to support decree— 

Cross objection not filed —Effect. 

Respondents are entitled to maintain the decree 
in their favour upon any ground decided against 
them without filing any cross-objections under 

O. 41, R, 22, C.P.C. (Shah Dm. J.) Parsani v. 
Mangal Singh. 103 P. L. R. 1917 : 

40 I. C. 237 : 85 P. W. R. 1917. 

-0. 41, R. 22 —Right to support decree— 

On new grounds. 

A party is allowed to set up a new argument 
even on appeal enabling heni to prevent the 
appellants trom getting a decree reversed. (Chcvis 
and Le Rossignol, JJ.) Deva Singh v. LehNa 
Singh. 8 P. W. R. 1916 : 44 P. L. R. 1916 : 

31 I. C. 740 : 45 P. R. 1916. 

-0. 41, R. 22 —Right to support decree— 

Punjab Courts Act(XVlll of 1884). S. 30 (1) (a)— 
Finding—Finding reversed by Appellate Court 
and decree passed without considering defend¬ 
ant's objection to other findings — Revision, if 
lies—Material irregularity. 

Where a suit is dismissed on one finding which 
is reversed in appeal and decree passed without 
considering the defendants’ objections to other 
findings the Appellate Court acts with material 
irregularity and its decree is open to revision. 
(Chcvis, J.) Chuhar v. Bhag Mat. 

144 P. W. B. 1911: 111. C. 41: 

202 P. L. B. 1911* 
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C. P. CODE (V OF 1908) 0. 41, B. 22-Right to 
support deciee. 

-0. 41, R. 22 —Right to support decree — 

Failure to file memo, of cross-objections—Effect. 

Under O. 41, R. 22 a respondent may support a 
decree in appeal on a ground decided against him 
in the Court below without filing cross objections. 
(Stuart, J. C.) Ram Sahu v. Gouri Shankar. 

39 I. C. 153 :4 0. L. J. 101. 

-0 41, R. 22 —Right to support decree — 

Other grounds. 

Though a person who has not appealed from 
a decree cannot question its correctness he caa 
support the decree on reasons not given by the 
lower Court under O. 41, R. 22 (2) C.P C. (Mil¬ 
ler, C.J. and Coutts , J.) Raj Kumar Jagannatha 
Prasad Singh v. Mir/a Ekbal Bahadur. 

5 Pat. L. J. 239 : 55 I. C. 214 : 1 Pat. L. T. 65 

-0. 41, R. 22 —Right to support decree of 

lower Court, 

A respondent in an appeal can support the decree 
on any of the grounds decided against him it) the 
lower court without preferring a cross appeal. 
( Miller , C. J. and Adami, J.) Kaghunath Kurmi 
v. Deo Nakaix Rai. 61 I. C. 981 : 

1919 Pat. 393. 

-0. 41, R. 22—Right to support decree — 

Powers of Appellate Court. 

0.-41, R. 22, C.P.C. allows a respondent to sup¬ 
port a decree on any of the grounds decided 
against him by the trying Court. He may not file 
cross-objection or cross appeal. (Hartnoll, O.CJ. 
and Ormond. J.) U. L. Gale v. My Po Kin. 

12 I. C. 20 : 4 Bur. L. T. 209. 

Right to support Judgment. 

-0. 41, R. 22 --Right to support judgment 

—Rival suits—Appeal. 

If an appeal from one of two rival suits dismiss¬ 
ed by one judgment is preferred, it opens the 
whole judgment and the non appealing plff. can 
support the judgment even on points decided 
against him. (Stuart, A.J. C.) Mohammad Habi- 
BULLAH V. Wazir Hasan Khan, 22 0. C. 29 : 

50 I. C. 869 : 1 U. P. L. R. (J. C.) 38. 

Scope of. 

-0. 41, Rr. 22 and 33— Scope — Powers of 

Appellate Court. 

R. 33 is not controlled by R. 22. (Huda, J.) 
Jogendra Kishoue v. Nasimuddin Saricar. 

62 I. C. 623. 

--0. 41, Rr. 22 and 33 —Scope of—Absence 

of cross-objections—Power of Appellate Court. 

A trial court’s decision in the appellant’s favour 
does not in the absence of cross objections by the 
respondent justify the lower appellate Court to 
interfere with the trial court’s decree under 
0.41, R.33, C.P.C. (24 I. C. 208, 32 I. C. 494 Pol.) 

( Sanderson, C. J. and Chatterjee, J.) Gopal 
Chandra Das v. Nadir Chandra Das. 

46 I. C. 142 : 22 C. W. N. 520. 

— ■ • 0. 41, Rr, 22 and 23— Scope of—Persons 

not parlies to appeal. 

No cross objection under O. 41, R. 22, C.P.C. 
could be entertained against a person not a party 


C. P. CODE (V OF 1908) 0. 41, R. 22—Scope of 

to the appeal and the lower appellate Court was 
not justified in passing a decree against him. 39 
I. C. 662 Ref. (Abdul Raoof , J.) Ilahi Baksh v. 
JaviNDRA Mal. 64 I. C. 971. 

■ 0 41. R. 22— Scope of--C> ass-objection to 
obtain a distinct relief indirectly. 

A cro»s cbicction m appeal, that the decree 
should have been in the form set forih in Appen¬ 
dix D of Schedule I.. C. P. C\. No. 6 tne object 
of which is not so much to have the decree put in 
proper form, as to obtain a right to claim interest 
not merely up to date of the judgment of the 
Lower Court but up to dale of realization, could 
not be allowed as it is in reality a relict claimed 
in an indirect way. which could have been grant¬ 
ed by the Lower Court it the respondent, had 
applied for amendment of the decree or by the 
Court of appeal if there had been in the appeal a 
claim in respect of additional interest. (Rathgan 
and Le Rossigitol, JJ .) Muhammad Ismail v. 
Gauki Prashad. 34 I. C. 916 : 24 P. R. 1916. 

■ 0- 41, R. 22 (4) —Scofe of—abatement of 
appeal. 

Under R 22 (4). a person filing a memorandum 
of objections has a right to have his case heard 
and determined, even where after filing the me¬ 
morandum, the appeal is withdrawn or dismiss¬ 
ed for default ; but he has no such right when 
the appeal abates. (Wallis, C. J. and Xapier, J.) 
MURUGAPPA CheTTIAK V. PONNUSWAMI PlLLAI. 

44 Mad. 828 : 41 M. L. J. 304 : 13 L. W. 705 : 

62 I. C. 757 : (1921) M. W. N. 438. 

—7 7—0. 41, Rr. 22 and 33 —Scope of—Memo, of 

objections as to parts of the decree not affected — 
Appeal by Dy. Collector with regard to the valua¬ 
tion of some of the plots acquired—Memo, as to 
some of the plots acquired—Memo, of objections 
regarding other plots. 

When an appeal is preferred bv the Govt, to 
the High Court as regards the valuation of some 
of the plots in a land acquisition case, it is open 
the respdt. to prefer a memo, of objections relat¬ 
ing not merely to the plots covered by the appeal 
but also to the other plots, the subject of the same 
petition though not covered by the appeal. A 
memo of objections may be filed against the 
decree as a whole or against any part of it though 
it may not be the subject matter of the appeal. 
(Abdur Rahim and Sesliagiri Iyer, JJ.) The 
Deputy Collector. Madura Division v. 
Muthirala Mudali. 35 M L J 83 - 

24 M. L. T. 83 : (1918) M. W. N. 468 : 

48 I. C. 1003 : 8 L. W. 271. 

0. 41, R. 22 (3) and (4)— Scope of — Par¬ 
ties. 

Quaere. Whether under O. 41. R. 22 (3) and (4) 
an Appellate Court can make a deft., exonerated 
by the court of first instance a party to the memo 
of objections when not made a party to the appeal 
itself (Sadasiva Iyer, J.) Reballa Babu Reddi 
v. Dedla Rami Reddi. 31 I. c. 978 

-0. 41, R. 22 —Scope of. 

Where a decree is given for a portion of the 
amount claimed and an appeal is filed claiming 
more, it is not open to flic respdt. who has not 
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C. P. CODE (V OF 1908) 0. 41, R. 22—Scope of. 

appealed to urge any objection with respect.to 
the portico not appealed against. ( Wallis , C. /. 
and Seshagiri Iyer , J.) Chidambara Mudaliar 
v. Krishnaswami Pillai 39 Mad. 365 : 

28 M. L. J. 285 : 28 I. C. 221 : 2 L. W. 241. 

-0. 41, R. 22— Scope of — Common right — 

Memo, of objection — Damages—Claimed by only 
one given to all. 

Where in a memo, of objections put in by 
respdts. (Plffs.) in an appeal only one plff. claimed 
damages for an infringement by the defts, of a 
right common to all the plffs., damages could be 
awarded to all the plffs. as the basis of the claim 
was common to them all. (Sundara Iyer and 
Ay ling, JJ.) Soma Balla Chariar v. Thiru- 
venkata Chariar. 15 I. C. 409. 

-0. 41, R. 22— Scope of — Absence of Memo. 

of objections—Findings favourable to applicants — 
Power to disturb. 

When there are no cross-objections an Appel¬ 
late Court cannot disturb so much of the original 
decree as is favourable to the appellant so as to 
place him in a worse position than before. (Lind¬ 
say, J .) Ham Manohar Prasad v. Mahomed Ma¬ 
hmud Ala.M. 67 I. C. 555: 23 0. C. 110. 

--0. 41, R. 22— Scope — Cross objection . 

The object of K. 22 of O. 41, Civil Procedure 
• Code is to allow a resndt. content with a decree 
in his favour an opportunity of contesting findings 
against him in case his opponent appeals. (Miller. 
C. J. andCoutts. J.) Official Trustee of Ben¬ 
gal v. Charles Joseph Smith. 5 P. L. J. 328: 
1920 Pat. 161 : 56 I. C. 262 : 1 P. L. X. 434. 

-0. 41, R. 22— Scope of — Parlies to appeal 

— Deft, not party to appeal. 

Where one of two detts. appeals the respdt. is 
not entitled to iraisc a cross-objection which is 
directed against the delt. who is not a party to 
ihe appeal. (Chamier, C. J. and Jwala Prasad , J.) 
Bakshi Bindeshwari Prasad v. Dhenendra 
Das. 39 I. C. 662 : 2 P. L. J. 162. 

Withdrawal of Appeal. 

-0.41, R. 22— Withdrawal of appeal — 

—Right to file cross objections. 

If an appeal is no longer pending having alrea¬ 
dy been dismissed cross objections cannot be 
filed as the pendency of an appeal is a condition 
precedent to the filing of cross objections. (Bancr- 
ji , /.) Hemraj v. Bibi Kuar. 39 1. C. 947. 

-0. 41, R. 23. 

Appeal. 

Burden of proof. 

Costs. 

Defective trial. 

Effect of order. 

Exclusion of evidence. 

Finality of order. 

Grounds for remand. 

Inadmissible evidence. 

Inherent Power. 

New plea. 

Powers of Appellate Court. 


C. P. CODE (V OF 1908) 0 41, R. 23—Appeal. 

Preliminary poi nt. 

Question ol law. 

Transfer of case. 

See also C. P. Code, S. 107. 

Appeal. 

-0. 41, R. 23— Appeal—Remand order 

made under inherent power — C.P.C., 0. 43, 

Sttb-R. 1 («). 

In a suit for partition, the defendants resisted 
the claim of the plaintiffs in the Primary Court 
on the allegation that the land had been previous¬ 
ly partitioned by metes and bounds and that 
they and their predecessors had long been in 
separation. The trial Court held in favour of the 
defendants and dismissed the suit. Upon appeal, 
the plaintiffs asked for permission to adduce in 
evidence any entry in the record of rights which 
had been finally published after the date of the 
decree of the Trial Court. The lower Appellate 
Court acceded to the request of the plaintiff and 
set aside the decree of the Court of first instance 
and directed a re-trial of the suit with reference 
to the entry in the record of rights a"d such 
other evidence as might be adduced by both the 
litigants. Against this order for re trial the defen¬ 
dants preferred an appeal to the High Court. 
Held (1) that the order of remand was made not 
under the provisions of O. 41, I< 23. C. P. C. but 
under the inherent powers of the Court (2) that an 
appeal lay against the or*er of the lower Appel¬ 
late Court in as much as it amounted to a decree 
irrespective of the provisions of O. 43, H. 1 (uj C. 
P. C. (3) that the admission of the record ot rights 
was justified under the circumstances of the case. 
(Mookcrjee and Chotzner, JJ.) Bhairob Chandra 
Dutta v. Kali Kumar Dutta. 37 C. L. J, 491: 

71 I. C. 453: 74 I. C. 1038: 1923 Cal. 606. 

-0. 41. R. 23 and 0. 43. R. 1 ( t)—Appeal- 

Remand—Powers of appellate Court—Inherent 
power. 

In a suit for dissolution of partnership and ren- 
dition of accounts, the trial court appointed a Com¬ 
missioner to examine the account books and then 
passed a preliminary decree based upon the 
Commissioner's report. On appeal the District 
Judge was of opinion that the trial of the suit in 
the tiist court had not been a satisfactory one and 
that the pleadings of both parties ought to have 
been required to be amended. He set aside the 
whole proceedings of the trial Court and remand¬ 
ed the case for a new trial. The order of remand 
did not show under what provision of tne Code »» 
professed to have been made. The defendants 
having appealed from the order of remand, the 
question arose whether an appeal lay. Held with¬ 
out expressly deciding -the question whether the 
District Court had au inherent right ot remand 
and whether an appeal lay from a remand made 
in the exercise of such a right, that having re £ ar h 
to the fact that the policy of the Allahabad Hig 
Court had always been to allow as wide a 
ing as was reasonably possible to O. 41, R* 

C. P C.. and that the Disiricr Judge presumably 
conceived himself to be acting simply und 
those provisions and did not express himselt a 
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acting in the exercise of any inherent jurisdic¬ 
tion, the appeal lay. (Piggott and Walsh, JJ.) 
jFirm Of Gokul Prasad Har Prasad v. Ham 
•Kumar. 44 A. 176 : 19 A. L. J. 971 : 

64 I C. 878 . 1922 All. 254. 

•-0. 41, R. 23 and 0. 43. R. 1 (A)— Appeal 

,Order of remand—Provision of law not specified. 

Where an appellate court passes an order of re¬ 
mand without specifying the provision of la*v un¬ 
der which the order is made, it must be presumed 
to be made under O. 41, R 23, C. P. Code and the 
order is appealable. 19 A. L. J. 971 foil [Walsh 
and Ryvcs , 77.) Bim Kulsoom-un-nissa v. Ram 
PRASAD. 20 A. L. J. 321: L. R. 3 A 894 : 

44 A. 492 : 67 I. C. 713 : 
4 U. P. L. R. (A) 168 : 1922 A. 226. 


-0. 41, R. 23 and 0. 43, R. 1 Cl.fn )—Appeal 

—Small cause nature—Order of remand in ap¬ 
peal — Whether appeal lies. 

No aDpeal lies against an order of remand 
passed by the first appellate court in a suit of a 
nature cognizable by a Court of Small Causes. 
.( Rafiq.J .) SARUP v. KUNDAR. 

36 I. C. 396. 

-0. 41, R. 23— Appeal—Remand under 

Agra Tenancy Act. 

Under the Agra Tenancy Act an order of re¬ 
mand made by the Dt. Judge under O. 41, K, 23 
is not appealable (Piggott and Walsh, JJ.) Hira 
.Lal v, Mahakaj Singh. 35 I. C. 105. 

-0. 41. R. 23— Appeal—Remand under 

Agra Ten. Act. S. 193- 

An order of remand niade by Df. Judge in an 
appeal from a suit brought under S. 193 ot the 
Agra Ten.Act is not appealable to the High Court. 
28 A 283 Foil. ( Karamat Hus*ain and Tudball . 
77 ) Raghunath Prasad v. Jagannath Das. 

14 I. C. 176. 

_0. 41, R. 23— Appeal—Decision noton 

preliminary point—Further investigation. 

An order made by the lower Appellate Court 
purporting to be and being in form and subtance 
an order under O. 41, R. 23 is appealable though 
the Court ought not to have remanded the case 
under the provisions of that rule. Where the 
Lower Appellate Court thinks that the investiga¬ 
tion is wrong and that there should be iurther 
investigation or that it is necessary to 
take additional evidence in order to enable it to 
pronounce judgment it might direct such investi¬ 
gation or take such additional evidence, retaining 
the appeals on its file but should not make an 
order under R. 23. (Chatterjee and Panton, JJ.) 
Prosanno Chattopadhya v. Baidya Nath 
Mistry. 24 C. W. M. 708 : 56 I. C. 616 : 

31 C. L. J. 360. 

-0. 41. R. 23— Appeal—Custom—Punjab 

Courts Act, S. 4. 

There can be no appeal from an order of re¬ 
mand under O. 41, R. 23 of the Code of Civil 
Procedure where the question involved is one of 
custom. As the Appellant would have a right of 
second appeal from the decree of the Appellate 
* Court only if he were to obtain a certificate under 
-sub-S. 3 of S. 40 of the Punjab Courts Act, it 


C. P. CODE (V OF 1908) 0. 41, R. 23—Appeal. 

could not be said definitely that an appeal would 
lie from the decree of the appellate Court, The 
question of custom can be agitated in second 
appeal from the final decree if the certificate is 
obtained. 1 Scott Smith and Fordc, JJ.) Mt. 
Chando v. Mikas Bakhsh. 

6 Lah. L. J. 392 : 73 I. C. 650 : 1923 Lah. 535. 

-0. 41, R 23, S. 151— Appeal—Amend¬ 
ment of plaint. 

Where a suit is remanded for rehearing after 
amending the plaint, the order is one made under 
S. 151 and not under 0.41, R. 23 and hence there 
is no right of appeal. The remand is not on a 
preliminary point and as O. 41, R. 23 will not 
apply, the court has power under S. 151 to re¬ 
mand. (Marlinean, 7.) Mahomkd Shah v. Talab 
Hussain Shah. 73 I. C. 915 : 1924 Lah. 245 

-0. 41. R. 23— Appeal—Order under. 

The Legislature intended to put orders of remand 
on exactly the same footing as appellate decree 
and to make them appealable on precisely the 
same grounds. If a mistake in deciding the ques¬ 
tion of custom can be corrected in an appeal from 
an appellate decree it is reasonable to hold that it 
can be and ought to be corrected in an appeal 
from an order of remand also, 20 I. C. 7b8 Ap¬ 
proved. 

Per MartineauJ .—The competency of ;i second 
appeal is not dependent on the question whether 
the decision of the lower Appellate Court is based 
on a finding of fact or on a finding of law for even 
when the decision is based on a finding of fact a 
second appeal will be on one of the grounds men¬ 
tioned in S. 41 (li (b) and (c) of the Punjab Courts 
Act. Whether or not a second appeal lies depends 
on the nature and value of the suit a second ap¬ 
peal not being barred by S. 42 (2) only in a suit of 
the nature cognizable by a Court of Small Causes 
when the amount or value of the subject matter of 
the suit does not exceed Rs. 500. S. 42 (l) merely 
restricts the grounds on which a second appeal 
can be entertained to those mentioned in S. 41. 
(Shadi Lal, C.J Abdul Raoof and MartineauJ J.) 
Mt. Umri v. Shah Mahomkd. 

* 4 L. L. J. 350 : 3 L. 218 : 63 I. C. 849 : 

1922 Lah. 178. 


•0. 41, R. 23 and 0.43, R. 1 (u)— Appeal- 


Remand. 

An order of an appellate court setting aside 
the order of the Lower Court rejecting a plaint 
and directing to proceed with the trial of the suit 
on the merits is not an order under O. 41, 
R. 23 and so is not appealable under O. 43. R. 1 
(u). (Ch'vis and Shadi Lal, JJ.) Tirath Singh v % 
Ramchand. 133 P. L. R. 1915 * 

26 I. C. 519 : 85 P. W. R. 1915. 


■0- 41, R. 23— Appeal— Revision. 


■W — « a r 

An order of remand under O. 41 R. 23 which is 
not appealable is not open to revision 50 P. R. 
1911 ; .101 P. R. 1910 : ‘J P R. 1894. ( Robertson, 
J.) Ramji Das v. Sankar Das. 

10 P. W. B. 1912 : 13 I. C. 855 : 

140 P. L.R. 1912. 

-0. 41, R. 28— Appeal—Remand of case 

for disposal after the Decision of the main point. 
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Where the Appe late Court decides the main 
point in a case and remands the case for disposal 
ol the remaining issues, the decision is not one on 
a preliminary point and thus the order is not 
appealable. 44 Cal. 929, Foil. ( Abdur Rahim and 
Old fit hi. JJ.) Ponaxgi Venkata Subbaraidu v. 
Zemindar of Nuzvid. 60 I.C. 609 : 

12 I, W. 667. 

-0. 41. R. 23 and 0. 43, R. I—Appeal— 

Remand order. 

When a remaDd order is not passed under 
O. 41, R23, no appeal is allowed against it under 
O. 43. K. 1. Quaere : Whether an appellate court 
can set aside an ex parte decree aud remand the 
case to the original court, if the deft, could not 
get an opportunity to adduce his evidence or 
whether the appellate court should direct the 
Lower Court to take further evidence and send 
the case to it for its decision on the merits. 
(Abdur Rahim and Sundara Aiyar , JJ.) 
VlJAYARAGHAVA REPDI V. KCMARAPPA KEDDI. 

(1912) M. W. N. 410 : 11 M L T. 199 : 

15 I. C. 367 : 22 M. L. J. 409. 

---0, 41. R. 23 and 0. 43. R. 1 (u) S. 105 (2) 

— Appeal — Remand. 

An appeal against a remand order can be filed 
and heaid even if the order is already carried 
out by the first court. ( Lindsey, A. J. C.) Hub 
Lal v. GaGNA. 15 I. C. 191 : 15 0. C. 43. 

-0. 41. R. 23 and 0. 43. 1 (u)— Appeal— 

—Order cf remand—Preliminary point. 

O. 41, K. 23. C. P, C. does not contemplate a 
case decided upon the whole evidence and upon 
all the issues which were raised. If, in such a 
case an Appellate Court thinks that the burden 
of proof has been cast on the wrong party it can 
remand the case for re-trial in the light of the 
evidence already taken and authorise the taking 
of fresh evidence. The order of remand is not 
appealable.(AL7/cr. C. J. and Coutls , J.) Brij 
Mohan Pathak v. Deobhojan Pathak. 

55 I. C. 484 : 1 P. L. T. 509 : 

Burden of Proof. 

--0. 41, R. 23 —Burden of proof—Error as 

to—Preliminary Joint—What is. 

A wrong view of the burden of proof is no 
sufficient ground for an order of remand unless 
the Appellate Court finds the decision too was 
wrong. (Ratiquc and Piggol /, JJ.) Habibullah 
Khan v. Lalita Prasad. 

34 All. 612 : 17 I. C. 94 : 10 A. L. J. 190. 

-0. 41, B. 23 —Burden of proof—Error as 

to. 

If a case is decided on a wrong view of S. 107 
and 108 Evidence Act it should be remanded to 
the Court, as a case of wrong disposal on a 
preliminary point. (Macleod, C.J. and Heaton, J). 
Jeshankar Revashankar v. Bai Dewali. 

57 I. C. 525 : 22 Bom.L. B. 771. 

-0. 41, R. 23— Burden of Proof—Error as 

to. .1 

»A Sbah Jog hundi is a negotiable instrument 
presumed to be drawn for due consideration 
under S. 118 (a) cf the r»‘eg. Ins. Act. When the 
question of the consideration for the Hundi. is 


C. P, CODE (V OF 1908) 0. 41, R. 23—Defective 
Trial. 

raised in a suit and the first appellate Court 
compels the wrong party to prove it, the second, 
appellate Court can rectify the mistake, dis¬ 
regarding the first decision. ( Shadi Lal, and 
Wilbcrforce. JJ.) Madhokam v. Naxdu Mal. 

58 I. C 982 :1 Lah. 429. 

-0. 41, R. 23 —Burden of proof — Error as 

to. 

Where an appeal was decided on a wrong, 
view as to the burden of proof, a remand in 
second appeal, was ordered. (Coutts Trotter ancl 
Scshagiri Aiyar, JJ.) Ram Kao v, Kuttiya 
GoUNDEX. 40 Mad. 654: 3 L. W. 331 : 

19 M. L. T. 275: 34 I.C. 294: 30 M. L.J. 514.. 

Costs. 

-0. 41, R. 23 —Costs — Remand—Indul¬ 
gence. 

Where an appeal is remanded to the Lower 
court because the appellant did not set out his- 
case properly in the first Court and support it by 
proner evidence the respdt. must be paid his costs 
of the appeal. (Spencer and Coutts Trotter, JJ,)- 
LaksHUMANAN Chetty v. Mcthiah Chftty. 

18 M. L. T. 247 : 30 I. C. 785 : 2 L. W. 755. 

Defective Trial. 

-0. 41. R. 23— Defective trial—Remand. 

Where a Court refused to grant time for the 
production of certified copies of certain material, 
documents and disposed of tbe suit on the 
materials on record the appellate Court remanded 
tbe suit for trial after taking the evidence adduced 
(Sanerjee ahd Ryves , JJ.) Muhammad Abdul. 
Aziz v. Muhammad Abdul Jalil. 43 I. C. 57. 

-0.41, Br. 23 end 25— Defective trial — 

Pleadings — Evidence—Remand. 

Where the appellate Court finds that the plff. 
is prejudiced by defective pleadings and a finding 
on evidence which was insufficient and which be 
had not the opportunity of meeting, the proper 
course would be to remit an issue on the point. 
(Pigott, J.) Ahmad Bakhsh v. Saira Bibi. 

15 I. C. 3- 

-0. 41, B. 23— Defective trial— Remand — 

Suit dismissed on a preliminary point. 

When the lower Court has disposed of a case 
on a premliminary point, tbe Appellate Court 
will not set aside the decree and remand the case, 
without evidence or without any statement based 
upon affidavit to induce the Court to hold that 
evidence is forthcoming which ought to have 
been produced in the Lower court and which 
would have been produced but for some grave 
error on the part of the pleader. (Scott, C. J and 
Batchelor, J.) Dattaji Rao v. Nilkanth Rao. 

39 Bom. 352: 28 I. C. 485 : 17 Bom L. B. 187- 

-0. 41, R 23— Defective trial — Remand. 

Where in a suit for possession by an auction 
purchaser in execution of a mortgage decree, the 
defts. pleaded tenancy rights as a bar to the suit, 
the court is bound to adjudicate upon the plea. 

If not, the appellate court will remand, (\lal- 
msley and Greaves , JJ.) Ichan Chandra BaNER- 
jee v . Hrishikesh Biswas. 42 I. c. 650.- 



897 


CIVIL DIGEST, 1911—1923. 


898 


C. P. CODE (V OF 1908), 0. 41, R. 28 -Defective 
trial. 

-0. 41, R. 23 —Defective trial—Powers of 

Appellate Court. 

The powers of appellate couits under the new 
Code are much wider than under the old Code of 
1882 in respect of remand. Where the Appellate 
Court finds there had been no proper trial in the 
court below and important questions had been 
disallowed and opportunity was not given to the 
parties to adduce evidence fully the appellate 
Court can remand the case for retrial though the 
lower Court bad not disposed of the case on a 
preliminary point. ( Mookerjee and Carmtuff, 
JJ.) Gora Chand v. Basanta Kumar. 

12 I. C. 684 : 15 C. L. J. 258. 

-0. 41, Rr. 23 and 25 —Defective trial — 

Remand—Issue not tried oy lower Court. 

Where a case is badly conducted in the lower 
Court and an important point has not been put 
in issue, an appellate Court can raise the issue 
and remand the case for retrial. {Rattigan C. J. 
and Scott Smith, J.) Har Kishen Singh v. 
Lahore Bank, Ltd. 511. C. 712 : 64 P. R 1919. 

- 0. 41, Rr. 28 and 25 —Defective trial— 

Remand. 

Where a lower Appellate Court thinks the first 
Court should have framed an issue and given a 
decision thereon, it should remaDd the case- 
(Rattigan , /.) KarimkhaN v. Secretary of 
State. 223 P. L. R. 1911 : 12 I. C. 53 : 

121 P. W. R. 1911. 

- 0. 41, R. 23 —Defective trial—Decision 

on all issues by trial court —Appellate Court di¬ 
ffering in its conclusion—Legality of remand. 

When a suit is tried by the 6rst court and is 
dismissed on the merits and the appellate court 
comes to a different conclusion on the main issue 
in the case but nevertheless remands the case 
on the ground that evidence was not properly 
directed, the order of the appellate court record¬ 
ing its finding on the issue and then directing a 
remand is materially irregular and should be set 
aside in revision by the High Court. (Devadoss, 
J.) Pericherla Suryanarayana Raju v. 
Ganapathi Raju. 

30 M. L 1. 314 (H. C.l : 16 L. W. 593 : 

70 I. C. 655 : 1923 M. 113. 

- 0. 41, Rr. 23 and 25 — Detective trial — 

Remand — Preliminary point — Evidence not 
placed on record. 

An order of remand may, in some cases, be 
made by an Appellate Court, even where the dis¬ 
posal has not been on a point which can be strictly 
called a preliminary point. 9 M. L. T. 373 Foil. 
In an inquiry as to whether a dispute between the 
parties was settled out of Court, the Munsif looked 
at a receipt, and without exhibiting it in evidence 
or taking other evidence, decided that there had 
been a settlement out of Court. Held that the 
Dt, Judge had power to order a remand for re 
hearing. ( Miller and Sadasiva Iyer, JJ.) 
Vemula Jambalaya v. Iskai.a Rajamma. 

86 Mad. 492: 24 M. L. J. 512 : 
16 I C. 859 : (1912) M.W. N. 1000 

-0.41, Rr. 23 and 2b—Dcfccihe trial— 

Procedure. 


C, P. CODE (V OF 1908), 0. 41, R. 23—Effect of 

order. 

When a Court of first instance fads to frame 
and determine a particular issue the case should 
be sent below for a finding on that issue and the 
decree should not be sot aside entirely and the 
case remanded for a retrial. (Atkinson,J 1 Balku 
Bhagat v. Aghori Manual. 38 I. C. 641. 

Effect of order. 

-0. 41, Rr. 23 and 25— Effect of order — 

Interference on optical with that order—Effect 
in proceedings in the interim. 

Per Walsh, / --Whether upon a remand older 
being wrongly made, the decree and all the pro¬ 
ceedings taken uuder that order, are null and 
void, depends on the circumstances in each case 
and on the nature of the invalidity of the remand 
o der. If the remand order is finally set aside 
and is such an order as ought not to have been 
passed at ail in any case it may be that Ihe pro¬ 
ceedings in the court below fall wi»h it It would 
be turning the law into absurdity, and would 
amount to a denial of justice if a proper trial 
which has taken place under a remand order made 
by the appellate Court and in obedience to such 
remand order were held to be invalid where as 
the result of the High Court's own decision that 
remand order turned out to have been perfectly 
justified. (Piggott and Walsli, JJ.) Rajkali v. 
Gopi Nath Naik. 44 A 211 : 90 A. T. J. 44 : 

66 I C. 317 : 1922 A 35. 

-0. 41, R. 23— Effect of order — Second 

appeal—R wand by single Judge—Questioning 
corrections of the order. 

If a party in Secmd appeal accepts the order 
of remand by a single Judge, he cannot impeach 
it at a later stage. But if subsequently the appeal 
comes up before another Judge or a Bench differ¬ 
ently constituted, the Bench is not bound by the 
order remitting issues but may consider the pro¬ 
priety cf the issues and if of different opinion it 
may ignore those findings. ( Piggott and Walsh, 
JJ.) Masihunnissa v. Caniz Sughra. 

43 All 377 : 19 A. L. J. 139 : 

60 I. C. 975 : 3 U. P. L. R. All. 30. 

-0. 41. R. 23— Effect of order—New plea 

before the lower Court. 

Tho mortgagees sued on a .n rtgage but their 
suit was dismissed on the ground that there was 
no consideration for the mortgage. Oa appeal 
to the High Court the consideration was found 
to be proved but the case was remanded for the 
decision on the merits. The defts. did not support 
the decision of the Lower Court on anv other 
ground before the High Court, but raised the 
question of invalid attestation under S. 59 of the 
T. P. Act after remand before the Lower Court. 
Held, that the Lower Court could not frame a 
fresh preliminary issue where the case is remand¬ 
ed. as the effect of th ' remand order was to send 
back the case to the first cmirt to try the remain¬ 
ing issues. The technical plea of attestation 
ought to be treated as raised for the first time in 
appeal. The defendants having failed to raise 
the objection before the High Co»’rt, precluded 
themselves from raising it at the subsequent stage 
of the same litigation either as res judicata or 
on the general discretion of the Appella*e Court 
in dealing with substantially new pleading taken 
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up in appeal for the first time and incapable of 
disposal without fresh evidence. (Piggott and 
Lindsay, JJ.) Chunilal v. Habib Ali. 

35 I. C. 571. 

- 0. 41, R. 23 —Eifect of order—Whole case 

open—Second finding different front prior one. 

A suit by plaintiff to recover possession of 
certain lands on the strength of a Patni Settle¬ 
ment in his favour was dismissed on the ground 
that the Patni was a benami transaction. But 
the Appellate Court found that the Patni was not 
Benami. Defendant appealed to High Court 
which remanded the case for a finding whether 
the Patni fell within the class of tenures describ¬ 
ed in S. 71 (6) of the Assam Land and Revenue 
Regulation. The Lower Appellate Court found 
that the Patni was not bona Jide and therefore 
did not come under the foregoing section. The 
plaintiff objected that that Court, having already 
found that the Patni was not benami had no 
power to arrive at a contrary finding. Held, that 
the finding was justified, as in arriving at its pre¬ 
vious finding, the Court apparently had not consi¬ 
dered all the facts, (Chatlerjee and Panton. JJ.) 
Jitendra Kumar Pal Choudhury v. Mukshoda 
Charan Das. 561. C 1001. 

-0. 41, R 23 —Effect of order—Whole 

case if reopened—High Court's powers of remand. 

A High Court in the exercise of its power of 
supervision under the Charter can assume in 
certain cases, an authority to limit the scone 
of certain appeals remanded to the lower Courts 
without keeping them in its own file. But in 
such a case it is absolutely essential that the High 
Court should lay down clearlv that it did intend 
to limit the scope of the appeal to certain speci¬ 
fied questions. In the absence of any limitation, 
the whole appeal on remand becomes open for 
decision by the lower Appellate Court. A 
remand made by an Appellate Court without 
retaining the appeal on its own file necessarily 
reopens the whole case and the Lower Court of 
appeal to which the case is remanded is bound 
to hear the appeal upon the judgment of the 
Court of first instance, (Rulmwood and Mullick , 
JJ.) Kartick Chandra Das v. Satya Stri 
Giiosal. 32 I. C. 240 : 20 C. W. N. 584. 

-0. 41, R. 23— Effect of order—What it 

includes. 

A remand order to find whether a person has 
a title includes an inquiry as to whether he has 
lost the title or whether he is precluded from 
relying upon the title. ( Chattrrjee and Roc , JJ ) 
Khagendra Nath v, Sonatan Guha. 

81 I. C. 987 : 20 C.W.N. 149. 

-0. 41, R. 23 —Effect of order—Jurisdic¬ 
tion to try suit on remand. 

The Jurisdiction of a court trying a remanded 
case depends entirely on the order of the Appel¬ 
late Court when lemandine tbe case. ( Krishnan, 
J.) Uthuman Ammal v. Naina Mahamad. 

44 M. L J. 238 : 72 I. C. 314 : 

17 I. W. 355 : (1923) M. W. N. 194 : 

32 M. L. T. 276 : 1923 M. 351 

-0, 41, R. 23 —Effect of order—Apteal by 

spme of the defls—Whole case open. 


C. P. CODE (V OF 1908), 0. 41, R. 23—Exclusion of 

Evidence. 

Where an Appellate Court remands a case for 
retrial on the appeal of some defendants who did 
not join in a reference to arbitra f ioa on the 
ground that the award was not binding on them 
the whole case is re-opened even in respect of 
those who did not apreal. ( Sadasiva Aiyar and 
Spencer, JJ.) Chbngalraya Chettiar v. 
Raghava Ramanuja Dass. 

52 I. C 569 : 37 M.L.J. 100. 

- 0 .41, R. 23— Effect of order—Remand to 

Fir<t Appellate Court—Power of. 

Where on Second Appeal, the case is remanded 
to the Lower Appellate Court, it is not open to 
that Court, to consider arguments abandoned in 
Second Appeal or not raised in Second Appeal 
or to come to fresh findings on points decided by 
the order of remand. (Mac Nair , A. J. C.) Gopal 
Rao v. Nemichand. 611. C. 575. 

- 0. 41. R 23— Effect of uder—Whole 

case open. 

When a case is remanded under O. 41, R, 23, 
the Lower Court can form its own conclusions 
irrespective of any, arrived at by its predecessor 
in respect of matters not touched by the Appellate 
Court. (Piggot, J. C. and Lindsay, A.J.C) 
Ajodhya Prasad v. Jagadish Singh. 

13 I C. 813 : 14 0.C- 321. 

- 0. 41, Rr. 23 and 25 — Effect of order — 

Decision on a Point of law—Appeal from final 
decree after remand—Legality of order of remand 
not to be questioned. 

Where the High Court in Second Appeal diff¬ 
ers from the lower Court on an issue of law and 
remands the case to the Court below, the order of 
the High Court is binding upon that Court and 
cannot be questioned in an appeal from the final 
decree rassed after remand. (Miller, C. J. and 
Ross, J.) Rai Brij Raj Krishna v. Chathu 
Singh. 4 P. L. T. 35 : 1923 P. 226. 

Exclusion of Evidence. 

- 0. 41, R. 23 —Exclusion of Evidence 

Consideration of inadmissible evidence. 

Where the lower court has based its findings 
on certain inadmissible evidence but there 
is ample evidence otherwise on the record 
to sustain the findings, the High Court need not 
remand the case to the coart below for a deci¬ 
sion on the admissible evidence in the case. 

' Suhrawa r dy, J.) FaijaDdiN v. Agni KuMAR 
Sarma. 71 1. C. 3C0 : 1924 Cal. 370. 

- 0. 41, R. 23 — Exclusion of evidence 

Remand. 

The decision of a District Judge in an appeal 
holding erroneously that a copy of a chilta admit* 
ted in the trial Court without objection, was not 
admissible in evidence was held to be erroneous 
and the case was remitted for rec >nsideration. 
(Woodroffe and Mcokerjee, JJ.) Jamini Mohan 
Battacharjke v. Narendra Mohan Chakra* 
VARTHY. 411. C. 71* 

- 0.41. R. 28 —Exclusion of evidence j* 

Powers of Appellate Court—Hew and old ~ Lode 
oompared. 

The powers to remaad conferred on Appelja* 
Courts are much wider under the new tna« 
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Evidence. 

under the old Code. The power to remand is 
not only to be used whcie ihe trial Court has 
disposed of a case on a preliminary issue but 
also where important evidence has been wrongly 
excluded or important questions wrongly disal 
lowed. 15 C. L. J. 258: 12 C. L, J. 308 : 43 C. 938. 
Ref. R. Chatter jee and Newbould, JJ.) 

SusYHiit Bala Outta v. Chandra Kumar. 

36 1. C. 813. 

-0.41, Rr. 23 and 33 —Exclusion of evi¬ 
dence — Remand. 

When the ground on which an Appellate Court 
declares a document admissible has arisen sub 
sequentlv to disposal of the suit by the Lower 
Court, the order ol remand may be made under 
O. 41, R. 23 or 33 of the C. P. C. of 1908, [Abdur 
Rahim and Ayling, J J .) Vella yapra Chetty v. 
Nellayya Pillai. 

10 I. C. 675 : 9 M. L. T. 317. 

-0. 41. Rr. 23 and 27 — Exclusion of evi¬ 
dence — Procedure. 

Where the Appellate Court finds that certain 
evidence refused to be recorded by the Lower 
Court ought to have been recorded, it cannot 
remand the suit for trial ab initio under O. 41.R.23, 
C. P. C. but can direct any additional evidence to 
be recorded under O. 44. R. 27 C.P.C. {Stuart, A. 
J. C.) Fida Abbas v. Rahim Baksh. 

45 I. C. 832 : 5 0 L. J. 139. 

Finality of order. 

-0. 41, Rr. 23 and 25 —Finality oj order 

—Decision on issues in remand order, if binds 
Judge or Ins successor at final hearing—Decision, 
if preliminary decree or interlocutory order — 
Appeal. 

Where an Appellate Court remands a suit for 
findings on certain issues and it decides certain 
issues on receipt of the findings of the first Court on 
these issues, the Court is not bound to reconsider 
its findings on the merits whether the officer be¬ 
fore whom the appeal finally came for hearing 
was the same or another officer. Richardson, J .:— 
An opinion incidentally, or provisionally, expres¬ 
sed in a remanding judgment would not amount 
to a final adjudication so as to conclude the 
parties but an adjudication by the remanding 
judge would bind him and his successor at the 
final hearing. One test for determining whether 
such an adjudication is or is not final and conclu¬ 
sive so far as it goes is whether it does or does not 
amount to a preliminary decree. Per Mullick , J :— 
Though a Court can revise after remand, inter¬ 
locutory decisions made either by itself or by any 
officer of co-ordinate jurisdiction, yet as a matter 
ol practice a Court will not and ought not to do 
so. When however, the interlocutory decision 
amounts to a preliminary decree within S. 2 of 
the C. P. C. the Court is not competent to revise 
that decree till it is duly set aside or amended 
according to law. Authorities reviewed. (Richard¬ 
son and Mullick. JJ.) Hakialal Bal v, Etbarman- 
DAL. 32 I. C. 868 : 20 C. W. N. 43 

-0. 41, R. 23 —Finality of order -Order of 

remand whether final. 

An order of remand is interlocutory and there¬ 
fore not subject of appeal to His Majesty in 


C. P. CODE (V OF 1908), 0. 41, R. 23—Grounds for 
remand. 

Council ; it can be a final order if it decides some 
cardinal point in the suit but an order of remand 
which merely decides that a suit is maintainable 
in the form in which it is brought is not final. 
[Scolt-Smith and Broadway , JJ ) Mehrchand 
v. Lakhukam. 60 I. 0. 522 : 2 Lah. 106. 

-0. 41. Rr. 23 and 25— Finality of order— 

Order not to be questioned on appeal after re¬ 
mand. 

Where the High Court in its order of remand, 
decides a certain question it cannot be re-opened 
on appeal to the H'gh Court after remand. 34 M. 
73 Foil. ( Abdur Rahim and Scshagiri Aiyar. JJ.) 
Sujjada Shah Mahomed Usui- v. Peerjada 
Sykd Shah Habib. 

53 I. C. 677: (1919) M. W. N. 662. 

-O. 41, Rr. 23 and 25 —Finality of order — 

Subordinate Court—Duty of, to fellow. 

It is the duty of a subordinate Court to accept 
a pronouncement made by an Appellate Court 
which the parties have chosen not to appeal 
against and have acted upon. (Seshagi*i Aiyar 
and Napier, JJ,) PARASU PatTAR v. Venkata- 
CIIELA PATTAR. 28 I. C. 983. 

--0. 41, R. 23— Finality of order — Reopen¬ 
ing of issues. 

Under Order 41, R. 23, the issues decided by 
the order of remand cannot be re opened bet¬ 
ween the parties at any subsequent stage of the 
litigation. (Daniels and Dalai, JJ.) jANKi SHAH 
v. Mahommed Abbas. 25 0. C. 245: 

70 I. C. 983 : 1923 Oudh 50 (2, 

-0.41, R. 23 —Finality of order—Order of 

single Judge—Power of successor to question the 
propriety of. 

Where a Single Judge of the High Court hear¬ 
ing a second appeal remands it for fresh decision 
to the lower court, and the case then comes up on 
second appeal from the revised d°cision of the 
lower court, if is not open to the High Court to 
question its own earlier judgment remanding the 
case to the lower court. The remedy of the party 
was to have appealed against the judgment of 
the single judge remanding the case. (Miller, C.J, 
and Coutts , J.) Munshi Lal v. Ramasis Puri. 

1 P. 240 • 65 I. C. 175 : 
3P.L X. 343 : 1922 P. 384. 

Grounds for remand. 

-0. 41, R. 83 —Grounds for remand. 

It is an unusual course to refer back aa appeal 
which has been argued and which ought prima 
facie to be decided upon the materials which 
were before the courts below. (Haldane) Gan- 
GA PERSHAD SINGH BAHADUR V. ISHRI PERSHAD 

Singh. 4 P. L. W. 349: 16 A. L. J. 409: 

34 M. L. J. 545 : 27 C. L. J. 548 : 22 C W.N: 697 : 
45 C. 748 : 20 Bom. L. R. 587 : 23 M. L. T. 388 : 

8 L- W. 176 : (1918) M. W. N. 382 : 
45 I. C. 1 : 45 I. A. 94 (P. C.). 

■■ — —O. 41, R-. 23, 25 — Grounds for remand 

—Propriety of. 

In a suit for possession and damages where the 
appellate court differs from the trial court on the 
question of title and possession, but as there was 
no finding ofthe trial CQUft as \q damage remanded 
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C. P. CODE (V OF 1908), 0. 41, R. 23—Grounds for 
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the whole suit. Hrld the procedure is impro¬ 
per. Tne proper course would be to remit an 
Usue under O. 41, R. 25. (Piggott and Walsh, 
JJ.) Abdulla Khan v. Mahammad Maqbul 
Husain- 45 A. 563: L: R. 4 A 260 

74 I. C. 822 : 21 A. L. J. 53« : 1923 A. 603 (.2). 

-0. 41. Rr. 23 and 25 — Grounds for re¬ 
mand—Evidence on record. 

When issues have been framed and all the evi¬ 
dence has been produced but some of ihe issues 
have not been decided, the proper order of the 
appellate Court is to call for findings under 
K. 25 and not under K. 23. [Ptggolt and Lindsay. 
JJ.) Kasturi v. P.\ NX A Lal. " 38 All. 520- 

361. C. 245 : 14 A. L. J. 754. 

-0. 41, R. 23 —Grounds for remand — 

Lower Court deciding all issues—Order of re¬ 
mand—Legality. 

Where the Lower Court has decided all the is¬ 
sues that arise in the case and recorded its find 
ings on them, the order of the Appellate Court 
remanding the case lor a trial on the merits un¬ 
der O. 41, R. 23 is not a proper order even 
though the appellate Court puts the plaintiff ap¬ 
pellant on terms. The Lower Appellate Oourt 
could act under O. 41, R. 27 if additional evidence 
was necessary. (Knox and Lindsay, JJ.) Ram 
Sarui* Sahu v. Katas Sen Singh. 

35 I. C. 239. 

-0. 41, R. 23 - Grounds for remand — Er¬ 
ror of law. 

If the deft’s plea is one of a subsisting tenancy 
the position created by S. 202 of Agra Tenancy 
Act arises and the Appellate Court can remand 
the suit if the Lower Court overlooked it, (Pig- 
gott and Lindsay , JJ.) Bhagwan v. MadaN 
Mohan Lal. 38 All. 633 : 35 I. C. 41 : 

14 A. L. J.734 

—-0. 41, R. 23 —Grounds for remand — 

Strict pi oof. 

The legislature seems to avoid remands as 
far as possible and to provide that the Appellate 
Court should dispose of the case if there is suffi¬ 
cient evidence and should net put the parties to 
unnecessary expense. A remand, on the ground 
that a particular piece of land was not proved to 
be in mortgagee's possession and there is differ¬ 
ence oi opinion as to certain items of accounts, 
the suit beiDg one for accounts and redemption, 
is bad. (Batchelor and Roe JJ,) Narottam Raja 
RAM v. Mohanlal. 37 Bom. 289: 

17 I. C. 891 : 14 Bom. L. R. 1154. 

-0. 41, R. 23— Grounds for remand — Is¬ 
sue settled and tried — Remand, 

The C. P. Code does not make any provision 
for an order of remand where all the issues have 
been framed and tried. ( Sanderson C, J, and 
Richardson. J). Injad Ali v. Mohini Chandra. 

27 0. W. N. 1025 : 1924 Cal. 148. 

-0. 41, R. 23—Grounds f»r remand. 

Where a book was used by the Lower Court to 
establish certain facts which a party had no op¬ 
portunity of meeting and which he desired to re- 
'but, the adjflj^jon oi the book io the Appellate 


Court might involve a remand. (Woodroffc and 
Cuming , JJ ) Secy, of State v. Ananda Mohan- 
Roy. 66 I. C. 287: 34 C L. J. 205. 

-0.41, Rr. 23, 25. and 27 — Grounds for 

remand—Case not decided on preliminary point 
-- Procedure. 

If the trial Court has decided a case not upon 
a preliminary point but after faking all the evid¬ 
ence and trying all the issues, the Appellate Ccurt 
should not remand the case for trial under 0.41, 
R. 23. In making an order on the rule, however, 
the Court cannot direct the omission of one of the 
essential issues in the case If the Court 
considers a fresh local investigation or fresh evi¬ 
dence necessary on any point, its order should be. 
one under O. 41, Rr. 25, 27 and 29, C P. C 
(Teunon and Bcachcrofi , JJ.) Sadak Al.I v. Sa- 
far Ali Sufani. 56 I. C. 984. 

-0. 41. Rr. 23 and 25 — Grounds for re¬ 
mand—New case on appeal — Remand. 

A party who in tlie trial court fails to establish 
the case which he set up is not entitled to ad¬ 
vance a new case in appeal nor is he entitled to 
remand to enable him to establish his claim on 
the new case set up. (Newbould. J.) Durga 
Charan Biswas v. Kailash Chandra Das. 

54 I. C. 645. 


-0. 41. Rr. 23 and 25 -Grounds for re¬ 
mand—Additional evidence—Evidence not given 
by oversight. 

A suit upon a mortgage alleged to have been 
executed by the husband oi a lady on her behalf 
under a power of attorney from her cannot be 
remanded if the plaintiff does not take steps for 
the production of power or to prove, it or to give 
secondary evidence of its contents. (Chaudhurt 
and Cuming, JJ.) Ramchandra BAHADUR J* 
Aueda Khatun, 53 I. C. 562. 


-0. 41, Rr. 23 and 25— Grounds for remand 

—Decision in ignorance of admissions. 

Where the lower appellate court did not realise 
the legal effect of admission by the pleader of a 
party and decided the case agaicst a party, the case 
must be remanded to that court in order that the 
appeal might be reheard, on the footing that the 
admission in question was in fact made in the 
Trial Court. (Richardson and Beach croft, JJa 
Jahadali v. Ajinannessa Bibi. 44 I. C !»• 


-0. 41, R. 23 —Grounds for remand—R*' 

mand on issues already tried and for local invests 
gation—Impropriety of. 

Held , that the order of remand was unnecessary 
and vexatious as the additional issues frame 
were covered by some ol the issues decided 111 
the judgment of the Original Court ai.d the P*** • 
having refrained from applying for local invest • 
gation in the first Court, should not be given an 
ther opportunity of establishing their case, (** * 
non and Newbould , JJ ) KENARAM MondaL * 
Asimaddi Malla Karika. 43 I. c. 81 • 


-0. 41. Rr. 23 and 2b—Ground for remand 

—Evidence on record—Suit for declaration 
of title and Possession, 
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C. P. CODE (V OF 1908), 0. 41, R. 23—Grounds for 
remand. 

Where there is evidence on record on all the 
material is°ues an Appellate Court's order of 
remand is illegal. (Walmslcy and (jrcavcs , 77.1 
Amrita Kal Mandal v. Bhutnath Mandal. 

41 I. C. 735. ; 

I 

-0. 41, Rr. 23 and 27— Grounds for re¬ 
mand—Insufficiency of evidence. 

An Appellate Court could not set aside the de¬ 
cision of the trial court in plaintiff's favour on the 
ground that the evidence adduced by the deft, in 
support of his plea was not satisfactory and suffi¬ 
cient. If the suit was decided on the merits and 
not erroneously disposed of, upon a preliminary 
point by the trial court, the Appellate Court 
should have come to a decision itself and should 
not have allowed the parties !o adduce additional 
evidence as no case was made out under O. 41. 
R. 27 C.P.C. ( Mookcrjct and Cuming, 77.) Satish 
Chandra Bose v. Takur Das Mandal. 

39 I. C 886 : 25 C. L J. 473. 

-0. 41, R. 23 Grounds for remand -bHi¬ 
dings not clear. 

In a suit tor possession of land, the lower Ap¬ 
pellate Court said on the question of limitation 
“it does not appear that the plff.'s claim for 
possession is barred”. On appeal a single judge 
of the High Court held (hat a mere statement 
of this sort was not sufficient and remanded the 
case for a proper finding, On remand it was tound 
that the plff. was not in possession within 12 
years of suit. Held , the first finding was sufficient 
and that the order of the remand was wrong. 

I Maclean, C. 7. and Mittra. J.) Haitennessa 
Bibi v. Kailash Chandra Saha. 

17 I. C. 224 : 16 C. L. J. 259. 

-0. 41, R. 23— Grounds for remand—De¬ 
termination as to the date of cause of action. 

A remand in order to enable Ihe plaintiff (ap¬ 
pellant) to ascertain whether or net a remand 
was made within three years of the institution of 
the suit which would save limitation was refused 
(Harrison and Zafcr Ali, 77.) Ram v. Gaman 
RAM. 1923 Lah. 645. 

-0. 41, Rr. 23 and 2h--Grounds for remand 

—Evidence on record. 

An Appellate Court can decide a cast on the 
evidence before it when the parties have produced 
their whole evidence. It is illegal to remand a 
case when it has been fully tried but it any fur¬ 
ther enquiry is necessary the proper course is to 
proceed under O. 41. Rr. ?5 and 28. [Martineau. 
J.) Kanhaiyalal v. Narain Singh. 

50 I. C. 299 : 177 P. W. R. 1918. 

-0.41, Rr. 28 and 25— Grounds for re¬ 
mand—Absence of issue. 

Where evidence was led and the Court came to 
a finding on a certain point the fact that no is¬ 
sue was founded thereon is not sufficient for a 
remand. [Lc Rossignol . 7.) Hamid Hussain v 
Bishen SarUP. 46 I. C. 659 : 137 P. W. R. 1918. 

-0.41, Rr 23 and 25— Grounds for re¬ 
mand—Order under R. 23— Legality. 


C. P. CODE (V OF 1908), 0. 41, R. 23—Grounds for 
romand. 

An order on remand under R. 23 must be set 
aside, when it should have been made under R. 
25. </.<• Rossignol, J.) Ram Singh, v. Kundan 

Singh. 103 P. L. R. 1916 : 

36 I. C. 211 : 96 P. W. R. 1916. 

-0. 41. R. 23 —Grounds for remand—Dis' 

Posal by first court on all issues--Order of re¬ 
mand — Legality. 

Where the first Court has framed a number of 
issues and has decided every one of them, it is 
not open to an appellate court to remand the case 
on additional issues. The proper course is to 
frame Ihe essential issues and to call upon the 
court to return findings ontbem after allowing each 
side to adduce additional evidence. (Spencer and 
Vcnkatasubba Rao , 77.1 Malayaxdi Goundan 
v. BommaN Poosafi. 17 L. W. 159 : 

71 I. C 204: 1923 Mad. 331 (1). 

-0. 41, R. 23 —Grounds for remand — Evi¬ 
dence taken by first Court fully. 

Where a Court returns the plain 1 : tor presenta¬ 
tion to a court having pecuniary jurisdiction to 
entertain it on a consideration of the evidence it 
is not competent to the Appellate Court to re¬ 
mand the whole case under O. 41, R. 23 of the C. 
1*. C. meiely because in its opinion the appoint¬ 
ment of an experienced Commissioner is expedi¬ 
ent to revalue ihe properiies. (Kumaraswanu 
Sash i, J.) Maharaja of Bobbili v. Zamixdar of 
Salur. 49 I, C. 750. 

-0. 41, R. 23— Grounds for remand— 

Technical point —Disposal on. 

Where the first Appellate Court decides only 
on technical grounds, the second Appellate Court 
can dispose it off on merits or it may remand the 
case. ( Lindsay , 7, C.) Ghanshyamdas v. Hardei. 

32 I. C. 380 : 2 0. L. J. 562. 

-0. 41, R. 23 —Grounds for remand — De¬ 
cision to be not on pleadings but evidence. 

It the court below tails to take evidence and 
does not come to a conclusion on this point tbere 
ought to be a remand. Decision should be based 
on evidence and not on pleadings of the parties. 
(Das, J.) Maharaja Bahadur Kesho Prasad 
Singh v. Biiagwat Saran F’ande, 

67 I. C. 710 :1923 P. 174 

• 

-0 41. Rr. 23 and 25 — Grounds for re¬ 
mand — Admission )f inadmissible evidence — Re¬ 
mand. 

Where the lower Court has admitted inadmissi¬ 
ble evidence the proper procedure for the Appel¬ 
late Court is to remand the case, as it is not pos- 
s’ble to ascertain how far the former was influ¬ 
enced in arriving at its conclusion by that piece 
of evidene e. (Das, 7.) Sarup Rai v. Srikant 
Prasad, 2 U. P. L. R: (Pat.) 49 : 

55 I. C. 922 : 1 P. L, T. 224. 

-0. 41, Rr. 23 and 25 Grounds for remand 

— Issue of fact—No decision by Appellate Court. 

The appellant is entitled to have the opinion of 
the Appellate Court on an issue of fact and if 
such Court fails to determine the point the High 
Court will remand the case for re-decision of the 
appeal (Das, 7.) Rupan Raut v. Pitamber Lal. 

55 l. C. 233. 
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C. P. CODE (V OF 1903), 0. 41, R. 23—Inadmis¬ 
sible Evidence. 

Inadmissible Evidence. 

-0. 41- R. 23 — Inadmissible evidence — 

— Admission of. 

O. 41, R, 23 applies where a final decree has 
been passed upon the report of a Ccmmr. who 
had been supeiseded and whose report therefore 
could not be legally used as the basis of a fr al 
decree. (Piggctl and Walsh, JJ.) 1 * lam Fatima 
V. Z.A1NUDD1N. 39 I. C. 9.ol 

-0 41. Rr. 23 aud 25— Inadmissible evi¬ 
dence— Remand—A ppellate Court—Decision on 
evidence before it. 

It is competent to the Appellate Court to decide 
a case on the evithnee on record after excluding 
irrelevant or unsatisfactory portions. [Pcaclicroff, 
J.) Garibulla Modu. 501. C. 301. 

-0. 41 R. 23 — Inadmissible evidence— 

Remand for retrial. 

A case can b° remanded in second appeal, where 
the decision of the Apoellate Couit is based upon 
a document inadmissible in evidence. (M ller, C, 
J. and Mullich, 7.) Sumitra Kuek v. Ram Kair 
Choubey. 57 I- C. 561 : 5 Pat. L. J. 410: 

1 Pat. L. T. 702 : 1921 Pat. 17. 

Inherent Power. 

-0. 41, Rr. 23— Inherent power. 

An appellate Court has inherent powers to 
order a remand which can however be made 
where the justice of the case demands it. ( Watms - 
ley and Ghose, 77.) Sashi MUKHI Dasi v 
Abinash Chandra Haldar. 1922 Cal. 279. 

_0. 41. Rr. 23 and 25 -- Inherent power— 

Revision — C. P. Code, S. 115. 

Where instead of passing an order under 0.41, 
R. 25 C. P. C., an Appellate Court remanded for 
rehearing under O. 41, R. 23, the court cannot be 
said to have acted without jurisdiction to justify 
interference in revision under S. 115, C. F C. 
The appellate court has inherent pnver to make 
a remand. ( Ncxvbonld . J.) AtUL Chandra Seal 
v. Sheikh Kobadali. 64 I. C. 436. 

-0. 41, R. 23 —Inherent power—When in¬ 
voked—Remand for fresh decision on further 
evidence. 

An appellate Court cannot remand a case not 
disposed of on a preliminary point, for a fresh 
decision on taking further evidence. It should not 
exercise its inherent power of remand except for 
the ends of justice. 44 Cal. 929 dist. ( Richardson 
and Walmsely, 77.) Bejoy Krishna v. Jiban 
Krishna Ganguly. 46 I. C. 333 : 27 C. L. J. 596. 

_0. 41. R. 23 —Inherent power—Remand. 

The power of the appellate Court as regards 
remand are not restricted »o R. 23 of O. 41 but 
the Court, by reason of its inherent powers re¬ 
cognised and preserved in the Code, may ordei a 
remand in cases other than those specified in 
R. 23, if it is necessary for the ends of justice, 
41 Cal. 108 Diss. Inherent jurisdiction must be 
exercised with care, subject to general legal 
principles and to the condition that the matter 
is not one with which the legislature has so 
specifically dealt as to preclude the exercise of 
{ofyeifent power. (Sanderson, C. J.. Woodroffe, 


C. P. CODE (V OF 1908), 0. 41, R. 23.—Inherent 
Power. 

Monkerjec , Chitty and Teunon , 77.) Ghuznavi v. 
The Allahabad Bank Ltd. 44 Cal. 929 : 

21 C. W. N 877 : 
41 I C 598 :,26 C. J,. J. 49 (F.B.) 

-0. 41, R. 23 —Inherent power — Prelimin¬ 
ary point 

An Arpellam Court has no power to remand a 
ca^-e when it was not disposed of on a preliminary 
point in the Court of First Instance. (Chaltcrjee 
and SheepShanks, 77.) Subhadkasundari v. 
Karimuf.la Bepaki. 38 I. C. 196 : 

[ But, See 41.1. C- 598 : 44 Cal 929.] 

--0. 41, Rr. 23 and 25 —Inherent power. 

The powers of the High Court as lo remand 
are not restricted by the provisions of O. 41, Rr. 
23 and 25 and the High Court can always make 
, an order of remand if the exigencies of the case 
require it. (Sanderson, C. 7. Woodrrffe and 
Mookerjec, 77,1 J. B. Ross v. C. R. Sc riven. 

43 Cal 1001 : 341. C. 235 :20 C W. N 1192 : 

[Also 41 I C. 598 : 44 Cal. 929 (F. B.)] 

-0. 41, R. 21— Inherent power—Reversal 

: and remand of appellate courts — Effect of S, 107 
(&). 

A Lower Appellate Court's power of reversal 
and remand are strictly limited to the position 
described in O. 41, R. 23. The apparently wide 
powers contemplated under S. 107 (b) C. P C. get 
restricted when due weight is given fo the mean¬ 
ing of the proviso to S. 107 C. P C. ( Jenkins , 
C. 7. and Chaltcrjee, J.) Mani Mohan Mandal 
v. RamtaRan Mandal, 33 I. C. 329 : 43 Cal 148 : 

[But see 44 Cal. 929 : 41 I. C. 598 (F, B).] 

-0. 41. K. 23 and 0. 6. Rr. 17 and 18— In¬ 
herent power-Plaint— Amendment of in appeal— 
Remand,—Appellate Con* i, power of. 

When a plaint is'amended in appeal under O 
6, Rr. 17 and 18 and a deft, desires to traverse 
the facts stated in the amendment, the Appellate 
Court has power lo remand the case apart from 
O. 41 R. 23, 41. C-108, disappr. 12 C. L. J. 308 
appr. (Holmwood. and Imam , 77.1 MANMATHA 
Nath Bose v. Krishna Pramada Dasi. 

32 I. C. 906. 

-0. 41, R. 23— Inherent power— Amend¬ 
ment of plaint. 

When a plaint is allowed to be amended by 
addition of parties in appeal, the appellate Court 
has power to remand the whole case. (Holmwood 
and Imam, 77.) Meah Uzar Ali SARDAR V. 
Savai BehaRA. 43 Cal. 938 ; 

32 I. C. 791 : 20 C. W. N. 547. 

-0. 41, Rr. 23 and 25— Inherent power. 

An Appellate Court has no inherent power ot 
remand except under O. 41, Rr. 23 and 25 of the 
Code. S. 107 (1) (6) is restricted by O. 41, Jy* 
23 and 25. C. P. C. (Stephen and Mullick, 77.) 
Nabin Chandra Tripati v. Pran Krishna Dev. 
41 Cal. 108 : 20 I. C. 39 ; 18 C. L. J- 613. 

[This is no longer Law See. 41 I. C.598 - 

44 Cal. 929 (F. B.)J 
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C. P. CODE (V OF 1908), 0. 41, E. 23—Inherent 
Power. 

-0. 41, R 23 and S. l'l —Inherent 

Power—Tenant raising title of third person — 
Remand—Appellate Court for determination of 
question of title—Validity. 

In an appeal against a rent decree where the 
tenant had pleaded the title of a third person 
though such third person was not an absolutely 
necessary party, the Appellate Court may remand 
the case for determination of the question ol title 
to enable it to effectually and completely adjudi¬ 
cate upon the questions involved within O. 1, R. 
10 by virtue of the inherent oowers conferred 
under S. 151. (Coxe and Teunon , 77.) Upendra 
Chandra v. Shaik Sabhax. 

11 I. C. 183 : 15 C. I J 6 

-0. 41, R. 23— Inherent power—Pouers of 

appellate Court. 

The power of remand under S 107, Civil Pro¬ 
cedure Code is limited to the case described in O. 
41, R. 23 but nothing in that section restricts in 
any manner the application of the principle of in¬ 
herent power of remand recognised by S. 151 of 
the Code. (Abdul Raoof and Mott Sugar, 77 ) 
Mt. Umriv. Shah Mahomad. 

5.Lah. L. J. 269 : 74 I. C. 497 :1924 Lah. 36. 

-0. 41. R. 23— Inherent power. 

A Court of appeal can remand even in cases 
not covered by O. 41 R. 23, it the ends of justice 
require the same. (Mali Sagai J.) Bhui* Singh 
v, Prem Singh. 76 I. C 496: 

5 Lah. L. J. 384 : 1924 Lah. 362. 

-0 41, R, 23— Inherent power—Improper 

exercise of power— Revision . 

An order of remand made not under O. 41. R. 
23 of the Civil Procedure Code but in the exercise 
of the inherent power of the court is not appeal¬ 
able. (Ayling, O. C. J. and Odgers. J.) Sheikh 
Muhammad v. Rangapami Naidu. 

31 M. L. T. 182 : 69 I. C. 826 : 16 L. W. 515. 

-0. 41. R. 23 and 0. 43. R. 1 (u)— Inherent 

Power — Appeal. 

An appellate Court has an inherent power to 
remand a rase under conditions other than those 
referred to in O. 41. R. 23, C. P. Code, 36 Mad. 
492 and 44 Cal. 929 foil. Where a case is remand¬ 
ed in the exercise of the Court’s inherent jurisdic¬ 
tion no appeal lies from tbc order of remand. 
The deci G ion on a preliminary point means a 
determination not affecting the merits of the case. 
A remand, in consequence of the opinion that the 
settlement of accounts by a party as agent is not 
binding on him as a partner is not a remand on 
a preliminary point. A reversal of the judgment 
with a direction to admit evidence said to have 
been improperly excluded is not a disposal on a 
preliminary point. (Seshagiri her and Odgers, 
77.) Athappa Chktty v. Ramanathan Chbttv. 
37 M. L, J. 636 : 53 I. C. 417 : 10 L. W. 359. 

-'0. 41, R. 23 —Inherent Power. 

An appellate Court adding a new party has an 
inherent power to reverse the decree of first 
Court and remand for retrial which power O. 4', 
R. 23 does not affect in any way. ( Sadasiva Iyer 
and Napier , 77.) Antoni Juas Prabhu v. Ram 
KRI8HNAYYA. 311. C. 268 : 2 L. W 1034. 


C. P. CODE (V OF 1908), 0. 41, R. 23—Inherent 
Power. 

-0. 41. R. 23 —Inherent power. 

The power to remand is not confined to cases 
which are decided on a purely preliminary point. 
(Abdur Rahim and Ayling, 77.) Kl'PELLAN v. 
Kunuvalli. (1911) 1 M W. N. 199 : 

9 I. C. 790 : 9 M. L. T. 373. 

-0. 41. R. 23 —Inherent power—Refund of 

Court fee—Coin t Fees Act. S. 13. 

Under the new Code a fust Appellate Court can 
order a remand for retrial though the decision of 
the Court of First Instance was not on a prelimi¬ 
nary point but it cannot order a refund of Court 
fees unless the decision of the Court of Kirst In¬ 
stance was on a preliminary point. 36 I. C. 241: 
26 C. L. J. 49 Rel. (Miira, A. 7. C ) Vithoba v. 
Waman. 42 I. C. 304. 

-0. 41, R. 23 -Inherent power—Court 

Fees Act , S. 13-S. 562 of the Code of 1882, com¬ 
pared — Remand only under R. 23. 

Only O. 41, R. 23 expressly allows a Court of 
first appeal to remand a case lor a second deci¬ 
sion by the Original Court Only when a remand 
is made under this rule, S. 13 of the Court Fees 
Act, 1870. permits and directs a refund of the 
Court fee pa>d on the memo, of appeal. Except 
under O. 41. R. 23 no case shall be remanded 
for a second decision which can he disposed of 
finally bv the first Appellate Court. ( Stanyon , A. 
J. C.l Jaganath v. Makuthi. 

?G I. C. 241 : 12 N. L. R. 126. 

-0 41, R. PS—Inherent power. 

An Appellate Ccarl has powers of renand apart 
from the power conferred by O. 41, R. 23. Such 
powers arc corierrcd by S. 107 2 nd are also im¬ 
plied by the provisions of S. 100 Sub S. (2) and 
S. 105 (1) of the C. P. Code. 30 M 5 4 Ref. Where 
an order of remand is made under its inherent 
powers by an Appellate Court, there is appeal 
from the order but the High Court caD interfere 
in revision with the order, (Ashworth. 7. C.) 
Farzani) ali ". Ekadashi. 26 0 C. 10 : 

10 0. L J. 36 : 9 0. & A. L. R. 332 : 
73 I. C 591 : 1923 Oudh 177. 

-0. 41. Rr 23 and 25- Inherent power 

— Powers of Appellate Court- Retrial. 

Au Appellate C< urt has inherent power to order 
a retrial but that course should not be adopted 
except in exceptional circumstances and where 
the Cod- does not provide an adequate procedure. 
(Buckland, J.) Radha Kanta L)as Nanak v. 
Pkakash Chandra Dutt. 64 I. C 699, 

-0.41,Br, 23 and 25 —Inherent power — 

Re man it. 

S. 151, C. P. C. recognises the inherent power 
of Courts to make such orders as are necessary 
for the interest ol justice and the inherent power 
extends to orders for remand outside O. 41, R. 23 
C. F. C, (Mullick and Sutton Ahmed , 77.1 Bibi 
Aziz Fatima v Syed Shah Kiiairat Ahmed. 

2 U. P. L. R. (Pat) 48 : 58 I. C. 444 : 

1920 Pat, 222. 

-0. 41, Rr. 23 Rnd 25 —Inherent power — 

Appeal. 

An Appellate Coart has an inherent power to 
remand a case though not falling under O, 41, 
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C. P. CODE (V OF 1908), 0. 41. R. 23 -New Plea. 

Rr. 23 and 25 of the Code But the power is one 
that must he cautio sly exercised and there is no 
appeal from an order of remand in such a case 
[Roc and Jivala Prasad, JJ.) RAGHUNANDAX 
SINGH v. JADUNAXDAN Singh. 3 Pat. L. J. 253 : 

43 I. C. 959 : 4 Pat. L. W. 450. 

New Plea. 


C. P. CODE (V OF 1908), 0. 41, R. 23-Powers of 
Appellate Court. 

0. 41, R. 23 New plea—Power to allow . 


-0. 41, Rr. 23 and 25— Nciv plea — Power 

of High Court on second appeal to remand. 

Even if it be competent to the High Court, on 
Second appeal to remit a case for rehearing on 
an issue not raised in the pleadings or even sug¬ 
gested in the courts below, this ought only to be 
done in exceptional cases for good cause shown 
and on payment ot a'l costs. In the case on hand, 
there being no kind of surprise or discovery of 
fresh facts, the appellant was not entitled to the 
indulgence and the High Court erred in remand¬ 
ing the case on a totally new issue. [Lord Parker \ 
Ramchandha Bhanj Deo v. Secretary of 
State. 43 Cal. 1104: 

43 I. A. 172 : 20 M. L. T. 235 : 

20 C. W N. 1245 : (1916) 2 M. W. N. 175 : 

4 L. W. 251 : 14 A. L. J. 1009 : 

18 Bom, L. R. 838 : 24 C. L. J. 296 : 

37 I. C. 223 : 31 M. L. J. 745 (P. C,) 

0. 41, R. 23— New pica — Opportunity to 
plaintiff to supplement his case. 

Where the plaintiff has not come into Court 
with a definite statement of facts necessary for 
him to succeed and with all his evidence he can¬ 
not in second appeal ask for a remand so as to 
give him an opportunity to supplement his case 
in the Court below. ( Sanderson , C.J. and Gho c, 
J.) Jatindra Mohan Chakravarthi v. Bijoy 
Chand Mahatab, 71 I. C. 284: 1924 Cal 396. 


-0. 41, R. 23— New plea — Implied grant — 

Easement of necessity—New issues—Inconsistent 
pleas—Second Appeal. 

If plff. claimed a right of way based on im¬ 
memorial user and failed to establish ^ch right 
he could not in Second Appeal obtain a remand 
for a retrial on issues of an implied grant or an 
easement of necessity. ( Newhould , J.) Noor Bibi 
v. Ashanulla. 55 I. C. 435. 

-0. 41. Rr. 23, 25 and 0, 43, R. 1 (u )—New 

plea—A pp ea l—Rema nd. 

An Appellate Court is not entitled to raise new 
points involving fiesh evidence in appeal and 
remand the suit for trial on those questions. 
Though this was not a case under O. 41, R.23 yet 
as the order appeared to be in form and substance 
an order under that rule and not under R. 25, an 
appeal lay against it. (Riohardson and Bcaoh- 
croft, JJ.) Tar it Basani Dassi t\ Bassemati 
Dassi. 44 I C. 416. 

-0 41, R. 23— New pica — Order of re¬ 
mand , if can be made—Where rcoonsideration of 
evidence would result. 

The High Court will not make an order of re¬ 
mand in second appeal for the decision of any 
question if the decision involves not only a re¬ 
consideration of evidence on record but also of 
taking fresh evidence where the point was not 
raised before. ( Coxe, J,) Ganodanessa Bibi v. 
Makseddannessa Bibi. 11 I. C. 84 


A new contention, not arising out of the plead¬ 
ings and not raised in Lower Court is not allowed 
to be raised on remand, i Mnllick and Atkinson, 
JJ.) Mubaraf Hussain v. Shah Hamid Hussain. 

1 Pat, L. W. 188 : 2 P. L. J. 8 : 
38 I. C. 509 : 1917 Pat. 308. 
Powers of Appellate Court. 

-0. 41, R. 23 —Power of Appellate Court- 

Question of fact fully investigated. 

Where a question of fact has been fully inves¬ 
tigated in the court below and the Appellate Court 
comes to a different conclusion on some portion 
it ought not to remand the case for working out 
the result of its decision but should itself uphold 
or modify the decision of the lower court. 
(Piggott and Walsh, 7/.)Shiam Saran v. Banarsi 
Das. 20 A. L. J. 258 : 4 U. P. L. R. (A) 102 : 

66 I. C. 866 : 1922 A. 102. 

-0.41, Rr. 23 and 25— Powers of Appellate 

Court. 

The proper course to follow by an Appellate 
Court is to proceed under O. 41, R. 25 and not 
R. 23 when it does not definitely reverse the 
finding of the Lower Court but is of opinion that 
upon a certain finding that a person was not in 
possession, the suit was liable to be dismissed. 

( Chamier and Piggott, JJ.) Ram Lal v. Tirbeni 
Sahai. 26 I. C. 454. 

-0. 41, R. 23— Powers of Appellate Court 

— Case cannot be sent down for reconsideration 
denovo and fresh judgment. 

Where there is ample evidence on ttie record, 
the Appellate Court cannot require the Court of 
First Instance to reconsider the whole case denovo 
and write another judgment ; it should itself re¬ 
appreciate the evidence allowing necessary 
amendments of pleadings if necessary consistent 
with the case set up in the first Court. [Scott, C. 

J. and Shah, J.) Narayanbhat Bhimbhat Joshi 
v. Akkubhai Manomarbhat Joshi. 

33 I. C. 576 : 18 Bom. L. R. 27. 

-0. 41, R. 23— Powers of Appellate Court 

under—Suit decided not only oil preliminary 
point. 

The power of the Appellate Court to direct a 
remand is wider than that indicated in O. 41, R. 
23, The Appellate Court has inherent power to 
direct a remand where such remand is needed in 
the ends of justice. An Order of remand may be 
valid even though it is not covered by O. 41, R- 
23 Assuming for a moment that an order made in 
the exercise of the inherent powers of High Court 
has been improperly made ; that is, made 
under circumstances which do not justify it. Such 
an order is not without jurisdiction. It is an 
order made with jurisdiction though the jurisdic¬ 
tion may have beeu erroneously exercised. A 
remand Order made on second appeal is, unless 
a review of it be obtained within the prescribed 
time a conclusive determination of the points ot 
law involved in it; and the correctness cfLaw laid 
down upon a remand cannot be questioned on a 
subsequent second appeal; nor is the fact of the 
courts adopting a different view of the law after 
an order has been made in general a good ground 
for allowing a review of such order after the tim* 
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C. P. CODE iV OF. 1908), 0. 41, R. 23—Powers of 
Appellate Court. 

for a review has elapsed. The policy of the legis¬ 
lature as indicated in the C. P. Code of 1908 is in 
favour of finality of orders of remand. (Mookerjee 
and Rankin, J J.) Bisai Nath v. Tara Nath 
Deb. 72 I. C. 588 : 1923 Cal. 385. 

-0. 41, Rr. 23, 24 and 25— Power of Appel¬ 
late Court—Full trial in Court of first instance. 

Where the trial Court has decided the suit on 
the evideece on all the issues it is not open to the 
appellate court to remand the case under O. 41, 
R. 23, C. P. Code, as though the suit had been 
decided on a preliminary point. The appellate 
Court should have taken the course indicated by 
O. 41, R. 24 or R. 25. C. P. Code. ( Richardson , 
and Ghose, JJ.) Nurul Guni v. Kazamaini. 

66 I. C. 922: 1923 Cal. 323. 

-0. 41, R. 23 and S. 161— Powers of Appel¬ 
late Court—Reversal and remand for dc novo 
trial—Propriety of. 

Where the lower Appellate Court reversed the 
decree of the court below, modified one of the 
issues and remanded the case for a de novo trial 
on the modified issue : Held, the procedure was 
wrong. [Greaves and Ghose , JJ.) Radha Krishna 
Saha v. Kanal Kamini Debya. 35 C. L J. 345 ; 

70 I. C. 547 : 1922 Cal. 456. 

-0. 41, R. 23 —Powers of Appellate Court 

—Appeal from an order of remand—findings of 
fact—Second appeal. 

In an appeal from an order of remand, findings 
of fact cannot be examined by the Court sitting 
as a Court of second appeal. But where the find¬ 
ings of the first Appellate Court appear to have 
been based on misappreciation of the true contro¬ 
versy between the parties, the High Court, in such 
circumstances, will interfere and direct a re-hear¬ 
ing of the appeal, (Broadway, /.) Qadir Bakmsh 
v. Shamas Din. 73 I. C. 756 : 1923 Lah. 206. 

-0. 41, R. 23— Powers of Appellate Court- 

Ex parte deorce. 

If the deft, appeals against an ex parte decree 
passed against him without seeking to set it aside, 
the Appellate Court should not remand the case 
for re-trial underO 41, R. 23, but should itself 
dispose it op on the merits. ( CItems . J ) Modi Shah 
v - Dhera Shah. 24 P. L. R. 1917 : 

' * 39 I. C 749': 20 P. W. R. 1917. 

-0.41, R. 23— Powers of. Appellate r ourt 

—Materials on record sufficient—Remand. 

Where the materials on the record are sufficient 
the Appellate Court should not remand a case to 
the original Court for re-trial, but should decide 
the case itself and give judgment as the circum¬ 
stances allow. (Kensington. J.) Rupa Shah v. 
Irshad Ali. 180 P. L. R. 1912 : 

16 I. C. 847 : 234 P. W. R. 1912. 

-0. 41, R. 23— Power of Appellate Court- 

Decision by trial court on all issues—Appellate 
Court differing on one issue. 

Where the trial Court decided a suit on all the 
issues and dismissed the suit and the appellate 
court being on a contrary opinion on one of the 
Issues, remanded the suit for fresh disposal but 
without disturbing the findings of the first court 
on the other issues, Held, that the order of 
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C. P. CODE (V OF 1908), 0. 41, R. 23 -Powers of 
Appellate Court. 

remand was improper. The appellate court should 
have dealt with the other issues and disposed of 
the case or if in its opinion the evidence on re¬ 
cord and the findings of trial court were insuffi¬ 
cient to dispose of the case the Appellate Court 
should have called for findings under 0.41, R.2S, 
C. P. Code. (Spencer andV<,nkalasubba Rao, JJ.) 
Munisami Naicken v. Muniswami Naiken. 

(1923) M. W. N. 11 l 
76 I. C. 1041 : 16 L. W. 979: 1923 Mad. 227- 

-0. 41, R. 23 —Powers of A ppellate Court- 

Preliminary decree. 

Where an appellate Court can pass a prelimi¬ 
nary decree it is its duty to do so and a remand as 
to matters which can be the subject-matter of the 
preliminary decree is not warranted. \Kumara- 
swami Sastri and Devadoss, JJ.) SUBBE Goundan 
v. Krishnawachari. 45 Mad. 449- 

42 M. L. J. 372 ; 80 M. L. T 217 ; 

15 L. W. 537 ; (1922) M. W. N. 269 : 

68 I. C. 869 : 1922 Mad. 112. 

-0. 41, R. 23— Powers of Appellate Court — 

Remand by consent. 

The Appellate Court can pass ao order of re¬ 
mand by consent of parties in excess of its 
powers under the Code. (Sadasivd Iyer and 
Spencer, JJ.) Muthuswami Odayan v. Kolanda- 
velu Odayan. 22 I. C. 41 : (1914; M. W. N. 90. 

-0. 41, R. 23— Power of Appellate Court- 

Ex parte decree—Power of rent ind otherwise than 
under the rule —C. P. C., Ss t 100, 105 a*d 107. 

When a suit is decided c.x parte, an Appellate 
Court to which an appeal from the decree is pre¬ 
ferred has jurisdiction to reverse the decree of 
the lower Court on the ground that such Court 
was wrong in proceeding to decide the case 
ex parte and has also power to remand the suit for 
re-hearing. 30 M. 64 (F. B ) Foil. The Code of 
Civil Procedure must, in view of Ss. 100 (2), 105 
(1) and (2; and S. 107, bs held to permit a remand 
by an Appellate Court not in the particular case 
set forth in O. 41, R. 23, but also in all cases 
where there has been any error, defect or irregu¬ 
larity which has vitiated the whole decision of the 
case, provided that procedure under O, 41, Rr. 24 
and 25, does not meet the case. 1922 All. 254: 1922 
All. 226, Dist. But an order of remand cannot be 
made under R, 23 of O 41 unless the case has been 
disposed of without entering into the full merits 
by reason of a decision on law or fact which has 
prevented the case from being tried to the end. 
(Ashworth, J. C ) Sheikh Farzand Ali v. Eka- 
dashi. 10 0. L J. 86 : 26 0 C. 10: 

9 0. & A, L. R. 332 : 73 I. C. 501|: 1923 Oudh. 177. 

-0. 41, Rr. 23 and 25 —Powers of appellate 

Court—Order of remand—Reconsideration of by 
appellate Court. 

There is a distinction between an order under 
O. 41, R 23, C. P. Code, and an order under 
O. 41, R. 25, C. P. Code, which merely remands 
specific issues for decision An order of the former 
class is a final order which is subject to appeal 
and cannot be considered by the court wh : ch 
passed it except on review whereas an order 
under O. 41, R. 25, C. P. Code, Is an interlocutory 
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order which it is open to the Court to re-consider. 
16 A. 306 ; 43 A. 477 Rel. (Daniels and Lyle , 
A. 7. Cs.) Kuar Nageshar Sahai v. Kuar Mata 
Prasad. 25 0 c. 189 : 9 0. L. J. 235 : 

69 I. C. 730 : 1922 Oudh 286. 

-0. 41, R 23 —Power of appellate Court- 

High Court—Decision on issue given by the courts 
below. 

Where an issue has been raised and determin¬ 
ed by the first court and the appellate court on the 
evidence adduced it is not within the competence 
of the High Court in second appeal to remand the 
case for rehearing upon that very issue. ( Miller , 
C. 7. and Mullick , 7.) Gwspat Rao Banka Puri 
v. Raj Kumar Singh. 67 I. C. 494 : 1922 P. 675. 

-0. 41, R. 23— Powers of Appellate Court. 

The Appellate Court can under the rule only 
frame an issue and send it down to the Lower 
Court for a finding. It cannot remand the case 
for further evidence and pass a fresh decree itself. 
(Mullick and Atkinson, 77.) Haradhan Mandal 
Modak v. Iswardas Marwari. 2 Pat L. J. 61 : 

38 I. C. 797 : 3 Pat. L. W. 258. 

-0. 41, R 23— Powers of Appellate Court 

—Ex parte decree — Power to remand. 

An appellate Court has not only power to re¬ 
verse an ex parte decree passed on plff.’s evidence 
but it can also remand it for re-trial. (Pratt, 7.C.) 
Ma On Me v. Ma Pya Gyi. 

66 I. C. 255 : (1919) 3 U. B. R. 198 

Preliminary Point. 

~-0, 41, Rr. 23 and 25— Preliminary point 

—Decision on some issues. 

Where the appellate Court decides some of the 
issues in a case and leaves the other issues to be 
decided by the trial Court, the remand must be 
made under R. 25 and not under R. 23, which 
applies only when the order of the First Court is 
reversed on a preliminary paint. ( Richards, C.7. 
and Bannerjee, 7.) Kallu v . Bagirath Lal. 

401. C. 58. 

-0. 41, R. 23— Prelimmaty point-Dccision 

— Remand to first Court. 

The Lower Appellate Court having remanded 
a suit to a Munsiff who after framing four issues 
disposed of the suit on a decision of the first 
issue which finally decided the cafe it was held 
by the High Court that the decision of the Munsif 
was only on a preliminary point and that the 
remand was proper under the Code. ( Wcdsli and 
Stuart, 77.) Kamta v. Parbhu Dayal. 

39 All. 165 : 37 I. C. 383 : 15 A. L. J. 30. 

— -0. 41, R 23 —Preliminary Point -Dismis¬ 

sal of suit for default. 

An Appeal from an order dismissing a suit for 
default under O. 9, R. 8, C. P. C.. cannot be enter¬ 
tained nor can the case be remanded as though it 
had been decided on a preliminary point under 
O. 41, R. 23, C. P. C. ( Piggotl and Walsh, 77.) 
Lachmi Narain v. Darbari Lal 38 All. 357 : 

83 I. C. 737 : 14 A. L. J. 347. 

-0. 41,1 R 23 -Preliminary Point—Remand 

—Appeal lies. 


C. P. CODE (V OF 1908), 0. 41, R. 23—Preliminary 
point 

An appeal lies from an order remanding a case 
under O. 41, R. 23 of the Civil Procedure Code 
even if the suit has been decided on a preliminary 
point. To say that there is no appeal where the 
court acts in contravention of the rule and reverses 
the judgment of the trial Court and remands the 
case, would be to refuse an appeal in every case 
where the order of remand is erroneous. (Walm- 
slcy and Ghose, 77.) Sashi Mukhi Dasi v. Abinash 
Chandra Haldar. 1922 Cal 279. 

-0. 41, Rr. 23 and 25— Preliminary point 

—Point involving merits of the case. 

Where a suit involved the consideration of the 
issues whether the plffs. had title to the lands in 
suit and whether they were entitled to khas pos¬ 
session and the first court found against the plffs. 
on the first point but did not decide the other and 
the Lower Appellate Court reversed the finding of 
the first Court and remanded the suit for decision 
on the second issue. Htld, per Chitty, 7. —The 
decision of the Munsif was not on a preliminary 
point within 0.41, R. 23, which has not changed 
the law under the old code. (Chit'y and Coxe, 
77.) Abdul Karim v. Faye z Bux- 

9 I. C 224 : 15 C. W. N. 675. 

-0. 41, R. 23 —Preliminary point-Re¬ 
mand order—Execution proceedings. 

In an appeal against an order in execution pro¬ 
ceedings where the case had not been disposed of 
upon a preliminary point, an order of remand was 
made by the lower appellate Court. An order for 
refund of the Court-fee stamp paid on appeal was 
also made under S. 13 of the Court Fees Act, 
Held, the order of remand was admittedly illegal 
as an order for refund of Court-fees can only be 
passed when remand is made under O. 41, R. 23. 
(Campbell, J.) Miran Bakhsh v. Chanan Din. 

70 I. C. 1008 : 1923 Lah. 171. 

--0.41, R. 23— Preliminary point—Prac¬ 
tice. _ # 

In a redemption suit deft, put in preliminary 
plea that by foreclosure proceedings there was a 
sale in his favour and the Lower Appellate Court 
found against the plea. Held, that in the circum¬ 
stances the Lower Appellate Court ought to have 
remanded the case for entertaining the further 
pleas of the deft, on the merits. The practice of 
allowing pleas piecemeal in original suits is open 
to objection. (Chevis, J.) Parma Nand v. 
Thikhu. 67 F. L. R. 1916 : 30 I. C. 817 : 

121 P. W. R. 1915, 

-0 41, R. 23 and 0. 43, R. 1, cl. 4—Preli¬ 
minary point —Meaning of—Order of remand 
Appealability. 

Where the District Munsif in a suit held that 
the construction of a service grant was clear and 
the evidence of the consideration for that grant 
and of whether services were in fact rendered or 
not was irrelevant, and on appeal the appellate 
Judge took a different view of the construction 
of the grant and held that such evidence was re¬ 
levant accordingly remanded the case with tn 
direction of to the lower court. Held, that tn 
reversal was on a preliminary point within 
meaning of O. 41, R. 23, C.P.C., and the order oi 
remand was appealable. 
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Point. 

The expression "preliminary point'’ is not con¬ 
fined to such legal points only as may be pleaded 
in bar of suit but comprehend all such points as 
may have prevented the Court disposiog of the 
case on the merits, whether such points are pure 
questions of law or pure questions of fact. There 
are many instances of such point such as, that a 
suit is barred by limitation; that the Court has no 
jurisdiction under the Estates Land Act; that evi¬ 
dence tendered was not admissible, that on the 
plaintiff’s evidence there is no evidence for the de¬ 
fendant to answer ; in a libel suit that there is no 
proof of publication. ( Sohwabe . C.7., Oldfield and 
Coults Trolter, JJ.) Malayath Veethil Raman 
v. Kkishnan Nambudripad. 

43 M. L J. 354 : 31 M. L. T. 208 (H. C.): 
45 M. 900 : 16 L. W. 425 : (1922) M. W. N. 589 = 

69 I.C. 828 : 1922 Mad. 605. (F. B.) 

0. 41, R. 23—Preliminary poinl—Mean¬ 
ing of. 

*' The expression preliminary point " in O. 41 
R. 23, means some point either collateral to (he 
merits which precludes their determination alto¬ 
gether or some particular question which though 
relating to the merits, precludes their general de¬ 
termination, 37 M. L. j. 530 Fol. (Abdur Rahim 
and Odgers , JJ.) Fernandez v. Sylvester 
Souza. 13 L. W. 54 : 61 I. C. 829 : 

29 M. L. T. 56. 

--0. 41, R. 23— Preliminary point — What 

The expression "disposed of the suit on a pre¬ 
liminary point »’ in O. 41, R. 23, C. P. C., means 
disposed of the whole suit on the preliminary 
point only. ( Sadasiva Aiyar and Spencer , JJ.) 
Vemi Reddi v. Nallappa Reddi. 

57 I. C. 800 : 11 L. W. 611. 

0. 41, B. 23— Preliminary point. 

When the question on which a case is disposed 
of involves an important issue relative to the 
merits of the case it is not a preliminary question. 
(Abdur Rahim and Ayling , JJ.) KUPPELAN v. 
KunjUvalli. 9 M. L. T. 373 : 9 I. C. 790 : 

(1911) 1 M W. N. 199. 

-0. 41, R. 23— Preliminary point — In¬ 
herent power of remand — Appeal—Revision.- 
An appellate Court has power to remand a case 
under O. 41, R. 23, C. P. Code, only when the 
lower court has disposed of it on a preliminary 
point. No order of remand can be regarded as 
made under O* 41, R. 23, C. P. C. unless the case 
has been disposed of without entering into the 
full merits by reason of a decision on law or fact 
which has prevented the case being tried to the 
end. 19 A. L. J. 971 : 20 A. L. j. 321 Ref. (Ash¬ 
worth, J. C,) Farzand Ali v. Ekadashi. 

26 0. C. 10 : 10 O.L.J. 36 ; 9 0. & A. L.R. 332 : 

73 I.C. 691 : 1923 Oudh 177- 

1 — 0. 41, R. 23— Preliminary point — Dis¬ 
posal on—Decision on the whole cash—Suit not 
maintainable. 

Where the court goes into the evidence and re¬ 
cords findings on all the issues but dismisses the 
suit as not maintainable, the disposal is on a 
preliminary point. An Appellate Court remanding 
the auit for retrial acts under O. 41, R. 23, though 
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the Appellate Court might frame certain addi¬ 
tional issue and send them also (or trial, Such an 
order of remand if not appealed against under 
S. 105 becomes final. (Mullick and Jwala Prasad . 
JJ) (3 HA DA I SAIIU V. MANOWARALI. 

4 P. L J 645 : 52 I. C. 125 : (1920) Pat 91. 

-0. 41, R. 23— Preliminary Point—What 

is. 

Decision on a preliminary point, whether, of 
law or of fact, which dispenses with the decision 
of other issues, is a disposal on a preliminary 
point. (Chapman amt Jwala Prasad . JJ.) RachU 
Gir v. Kaghuxath Gik. 2 P. L. W. 23 : 

41 I.C. 202 : 2 P. L. J. 398. 

Transfer of Case. 

-0 41, Rr. 23 and 25 —Transfer of case— 

Order of remand—Procedure irregular. 

When a case is remanded on account of ille¬ 
gality of the Appellate Court in receiving docu¬ 
ments very late without assigning ; ny reasons 
the case may be sent to another court for hearing. 
(Sanderson, C. J. and Mookerjec, J.) Gajadhak 
Prasad v. Lohia. 35 I.C. 698 : 24 C. L. J. 457. 

-0. 41, R. 23— Transfer of case—Appel¬ 
late Court , if can direct trial by other than origi¬ 
nal Court. 

O. 41, R. 23, C. P. C. contemplates that the re* 
mand should be to that Couit from whose decree 
the appeal is prepared, but if the Appellate Court 
has power to transfer a case from one Court to 
another, there is nothing illegal in remanding the 
case to another Court. 279 P. L. R. 1913 Rel. 
Where the person who heard the appeal was an 
Additional judge wbo had no power under the 
C.P. Code or the Punjab Courts Act to transfer a 
case from one Subordinate Court to another, bis 
order remanding the case to another Court from 
that which tried it,is to that extent, illegal. ( Scott- 
Smith, J,) Chajju v. Sham Lal. 

66 I. C. 113 : 1922 Lah, 239. 

-0. 41, Rr. 23 and 25— Transfer of case — 

Power ol lower Appellate Court to send the case 
for trial to first Court. 

Where the Chief Court remanded the case to 
the lower Appellate Court for further inquiry it 
was not the intention of the Chief Court when 
issuing the remand order, that the lowec Appellate 
Court should be precluded from directing the 
first Court to record any additional evidence If 
necessary. (Le Rossignol J.) Partab Singh v. 
Partabi. 44 I. C. 907 : 147 P. L. R. 1917. 

-0. 41, R 23— Transfer of case —Remand 

to another Court when permissible. 

Except when it has power to transfer the case 
from one Court to another the Appellate Court 
can remand the case under O. 41, R. 23 only to 
the Court from whose decree the appeal is pre¬ 
ferred. (Smith, J.) Fati v. Gaddi. 

158 P. W. R. 1913 ; 
20 I. C. 788 : 279 P. L. R. 1913. 

--0. 41, R, 24— Powers of Appellate Court , 

An Appellate Court has full power to decide 
with reference to evidence on record the issues 
left undetermined by the Court of first instance 
without sending the case to I<ower Court, uQder 
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O. 41, R. 24, (Karamat Hussain , J ) Badli Das 
v. Dajam. 10 I. C. 225. 

-0. 41, R. 24 —Second Appeal-High Court 

— Power of. 

The High Court has jurisdiction to record its 
finding in the second appeal on a question of 
fact left undetermined by the lower Court, though 
it arises from the admitted facts. (Chandavatkar 
ami Batohelor, JJ .) Devidas v. Vithaldas. 

86 Bom. 183 : 10 I. C. 5*25 : 13 Bom. I. R. 1183. 

-0. 41, Rr. 04 and 25—Framing new 

issue. 

Where the Court of first instance had an issue 
"have the plffs. their alleged right of way by ne¬ 
cessity, grant or prescription," to which the 
Lower Appellate Court added the issue. “ Has the 
plff. acquired the right of user by custom'* and 
then purporting to act under O. 41, R. 24 C.P.C. 
dealt with the case on the evidence as it stood 
without taking evidence or remanding the case 
for fresh evidence. Held, that the Judge 
acted wrongly in that he was not re-settling the 
issues but framed an entirely new issue and that 
he should have proceeded under O. 41, R. 25 
C.P.C. ( Sanderson, C.J. and Mook:rjce,J.) LASKARI 
v. Abbas Bepari. 40 I. C. 411 : 25 C, L. J. 527. 

-0. 41, R. 24 — Power of Court—Decision 

on the evidence on record—Amendment of plead - 
ings—Title -and possession—Adverse possession. 

When an alternative case is pleaded in the 
Appellate Court, it will not act under this rule, 
unless the ca>e arises on the facts stated in the 
plaint and deft, is r.ot taken by surprise. (Sander¬ 
son, C. J., Woodroffe and Mookcrjee, JJ.) Ram. 
CHANDRA SlL V. RaMANMANI DASI. 

36 I. C. 890 : 20 C. W. N. 773. 

•-0. 41. R. 24 —Second appeal—High Court 

—Decision on merits. 

When a judgment is reversed in second appeal 
on a point of law the High Court is competent to 
decide the case on the merits under O. 41, R. 24 
and O. 42, R. 1 C. P. C. (Chevts, J.) Chanda 
Singh v. Warawa Singh. 108 P. W. R. 1914 : 

25 I.C. 144 : 202 P. L. R. 1914. 

-0.41, R, 24 — Pleadings—No specific issue 

raised—Disposal by Appellate C r urt. 

The absence of a specific issue on a point does 
not debar an Appellate Court from disposing of 
the appeal on a finding on that point where it is 
raised in the pleadings and no prejudice is caused 
to the other side thereby. ( Twomey, J.) Maung Po 
Hau v . Ma. Ta Lok. 6 Bur. L. T. 134 : 

20 I. C. 674 : 7 L. B. R. 79. 

--0. 41, R. 25— Power to remit fresh issues 

If the Lower Appellate Court has omitted to 
determine a question of fact essential to the right 
decision of the suit on merits the High Court can 
frame the necessary issues and refer them for 
trial. (Sir Lawttnce Jenkins.) Sethuramum 

IYEK Vi VenKATACHALLA GoUNDAN» 

38 M. L J. 476 :43 Mad. 567 : 47 I- A. 76 . 
18 A. Li J. 707 : 27 M. L. T. 102 : 11 I W. 399 : 

22 Bom. L. R. 578 : 25 C. W. N. 485 : 
$ - 56 I. C. 117 : (1920) M. W. N. 61 (P. C ) 

[On appeal from 24 M. L. J. 571 : / 

19 K 450 : 20 I. C. 374 : (1913) M. W, N. 434 .1 
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-0 41, Rr. 25 and 26 —Issues scut to Lower 

Court—Findings—No objections—Acceptance by 
Appellate Court. 

The lower Appellate Court referred certain 
issues for trial to the court of first instance. After 
tbe findings, which were against the defendant had 
been received, the defendant failed to prefer objec¬ 
tions to the findings within the ten days’ time 
allowed. The lower Appellate Court tbeieupon 
without considering the finding on the merits de¬ 
cided the appeal, considering those findings to be 
final and dismissed the appeal. The defendant 
preferred a second appeal urging that the action 
of the District Judge was not warranted by law, 
and that lie ought to have himself considered 
whether the findings were good or bad findings 
and should have decided the case. Held that the 
Lower Appellate Court ought to have itself con¬ 
sidered the correctness or otherwise ol the find¬ 
ings returned by the trial Court before deciding 
the appeal, 6 A. 391 referred to. (Gokul Prasad , J.) 
Mukhtara v. Sakdara. 71 I. C. 444: 

1923 A 417 (1). 

-0. 41, R. 25— Finality of order determin¬ 
ing issues. 

Where a Court at the first hearing does not de¬ 
cide the case but merely remits certain specific 
issues it is open to the Court before which the 
case ultimately comes to disregard the findings 
on those issues and equally to form its own opin¬ 
ion on the whole case irrespective of anything that 
is said in the remand ordeT. An order remanding 
issues under O. 41, R, 25 is not a final order. No 
appeal lies against it. The responsibility for the 
decree ultimately passed is entirely that of the 
Court before which the case comes after remand. 
It is quite otherwise with an order of remand pass¬ 
ed under O. 41, R. 23 for this is an order which 
does finally determine subject to any right of 
appeal the issues which it decides. ( Daniels , /.) 
Gopal Nath Shukul v. Sat Narain Shukul. 

74 I. C. 1014 : 1923 A. 384. 

- 0. 41, R. 25 —Duty of Court—Opportunity 

to both parlies to give evidence-must be given. 

If the Court, to which an issue has been remit¬ 
ted for submitting a finding thereon, records evi 
dence of one party and gives its finding without 
informing Ihe other the date of recording the 
evidence, it can restore the case and take further 
evidence if the other party applies for restoration 
and an opportunity to produce further evidence. 
[Ryve s, J.) Ajodhia Prasad v. Ram Narain. 

19 A. L. J. 79 : 62 I. C. 447 : L. B. 9 A. 1. 

-0. 41, R. 25 —Second appeal— Findings 

on issues referred to Lower Appellate Court — 
Ligh Court, interference by. . 

Findings on issues referred to a Lower Appel" 
late Court are findings of fact and cannot be dis¬ 
turbed by the High Court in second appeal. 16 A* 
306 Expl. (Walsh and Stuart, JJ.) Nehal S’NOH 
v. Sew A Ram. 401. C. 12»- 

-0 41, Rr. 25 and 26— Transfer ofoase 

after remand, . 

A District Judge is not competent to Iransier 
case from his own file to his subordinate, wn 
he remitted certain issues on appeal, to be °e» ’ 
mined by the Court of first instance, until the case 
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is returned with its findings thereon. (Banerji, J.) 
Thakur Prasad v. Narendra Bahadur Singh. 

15 I.C. 862 : 10 A. L. J. 89. 

-0. 41, R. 25 —Fresh evidence—Direction 

to take further evidence , if necessary or discre¬ 
tionary. 

It is discretionary with the Appellate Court not 
to direct the Lower Court to take further evidence 
when it remands a case for a finding on a specific 
issue on a consideration of the evidence in the 
case. (Piggott. J ) Bhauwan Din v. Mata Dayal. 

15 I. C. 670. 

-0. 41. Rr. 25 and 26— Scope of—Remand 

—Calling for findings —Distinction. 

It cannot as a matter of principle be affirmed 
broadly that when an order has been made under 
O. 41, R 25, the Court called upon to determine 
the appeal finally under O. 41, R 26, is competent 
to treat the order as erroneously made, when an 
order has been made under O. 41,R. 25, the appeal 
remains pending and undisposed of on the file of 
the Court. The order, however, whether rightly or 
wrongly made, is an order made with jurisdiction, 
its validity may be attacked on review but till it 
has been set aside in an appropriate proceeding, 
it must be treated as an interlocutory one which 
is operative in law. If the order had been made 
under O. 41. R 23, its propriety would not have 
been challenged in an appeal against the final 
decree made after remand. The same principle is 
applicable to order under O 41,R. 25. subject to the 
reservation that as the appeal remains pending, 
the ultimate decision must be based upon a con¬ 
sideration of all the findings before and after the 
order under O. 41, R 25. This, indeed, is plain from 
the language used by the legislature in O. 41, 
R. 26. The evidence and findings become part of 
the record in the suit and when the Court proceeds 
to determine the appeal such determination must 
be based upon all the materials on the record ; 
these include whatever was part of the record as 
it stood before the order under O. 41. R. 25 was 
made, as also what has been added in the Court of 
appeal namely, the order together with the evi¬ 
dence taken pursuant thereto and the reasoned 
findings theieon. No portion of the record can be 
disregarded and neither the order nor the materials 
placed on the record on the basis thereof can be 
rejected as if brought in without lawful authority. 
[Mookerjee and Rankin , JJ.) Kamini Kumar Deb 
v. Durga Charan Nag. 37 C L. J. 122 : 

74 1. C. 892 : 1923 Cal. 521. 

-0. 41, R 25 —Remand should not be made 

on issue not raised in the pleadings, 

An Appellate Court should not ordinarily frame 
a new issue not raised in the pleadings or even 
suggested in the Trial Court and then remand the 
case. It ought only to be done in exceptional 
cases on good cause shown and payment of costs. 
{Mookerjee and Panton , JJ.) Go pal v. Audul. 

66 I. C. 640 : 34 C. L. J. 319, 

-0 41, R. 25— Effect of order—Entire ap 

peal if open for consideration at the final hearing. 
Even after a remand by the High Court on cer¬ 
tain issues and the submission of findings thereon 
tfye entire appeal was open for consideration by 
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the High Court at the final disposal. On the evi¬ 
dence it was held that the first transaction was 
fictitious and the second real. ( Mookerjee and 
Pan to n t JJ) Official Assignee ofBengal v. 
Bidyasundaki Dasi. 24 C. W. N. 145 : 

54 I. C. 700: 30 C L. J. 428. 

-0. 41, R. 25 —Issue not raised be lour — 

Question of fact iniolving evidence—Proper pro¬ 
cedure . 

In a suit for possession on declaration of the 
pltf’s. title the plff. did definitely set up the case 
of adverse possession but no issue was framed 
or evidence adduced on the question. Held , that 
the Appellate Court could not decide in favour of 
the pill.’s title by adverse possession without fra¬ 
ming an issue on the question, (Fletcher and 
Waimsley. JJ.) Ray lhandra Deb v. Gour 
Chandra Das. 49 1. C. 476. 

-0 41, Rr. 25 and 27 -Re-trial — Issues 

already tried and decided upon by trial Court 
—Remand—Limits of. 

O. 41. R. 25 of the C. P. C. does not contem¬ 
plate an order by the Appellate Court directing a 
re-ttial by the Primary Court ol the issues tried 
and determined by that Court. If an Appellate 
Court considers that any question of fact essential 
to the right decision of the suit has not been tried 
and determined by the trial Court it may frame 
issues and direct the trial oi such issues in the 
manner provided by O. 41, R. 15 of the Code, or 
it may proceed in the manner provided in O. 41, 
R. 27. (Tennon and Cuming , JJ.) Chandra 
Kumar Biswas v. Nabi Bux. 48 I. C. 959. 

-0. 41, R. 25— Effect of remand —High 

Court—Issue scut down —Whole appeal if open for 
consideration. 

When an issue is sent down by the High Court 
and the appeal remains pending thei c the whole 
appeal could be considered on return of finding. 
16 C, L, J. 259 Foil. ( Mookerjee and Richardson , 
//.) Hanuman Das v. Gursahay Singh. 

21 I. C. 700 : 18 C. L. J. 181. 

-0. 41, R. 25 —Effect of remand—Finding 

called for Judge , sitting singly — Expression of 
opinion—Appeal heard by two Judges. 

IPit appears to the Bench, at the time of t h e 
final decision of the appeal that the opinion of the 
Judge called for the findings is not correct, it is 
open to that Court to consider the whole appeal 
and decide according to the correct view of the 
matter. ( Mookerjee and Beachcroft , JJ.) Achyu- 
tananda Bhattacharya v. Ram Nath Bhatta* 
charya. 21 I. C. 79 : 18 C. L. J. 364. 

-0. 41, R 25 and 0.42, R. 1— Additional 

evidence — Remand—Lower Appellate Court- 
Additional Evidence . 

Where a case is remanded, under O. 41, R. 25 
to the Lower Appellate Court for findings upon 
an issue, without any direction as to the taking of 
additional evidence, the Court does not err in law 
in assuming that the order of remand does not 
contemplate its taking additional evidence. Where 
there are sufficient materials on the record to 
enable the Lower Appellate Court to give a find¬ 
ing on the issue, it would be wrong to allow tfie 
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parties to give more evidence. 10 W. R. 491 
Dist. (Richardson and Newbould , JJ ) Mathur 
Mohan Naskar v. Ramanath Naskar. 

20 I. C. 35. 

-0. 41, R. 25 — Effect of order — Expression 

of opinion by Appellate Court—If binding after 
return of finding. 

When a case is remanded under O. 41, R. 25, it 
remains pending and undisposed of on the Appel¬ 
late Court’s file, and as the judge recording any 
expression of opinion does not intend to express 
the same finally, he is not bound by it after return 
of the findings, and may change his mind at any 
time before he has pronounced judgment. 1 0 A. 
162, 18 A. 806 Foil. But the Appellate Court is 
not bound to reconsider after return of the findings 
any question which he had already dealt with and 
upon which a final opinion had been expressed 
before the remand. ( Carnduff and N. R. Chatter- 
fee, JJ ) Ganendra Nath Roy v. Surja Kanta 
Roy. 15 1. C. 39 : 17 C. W. N. 462. 

-0. 41, R. 25— Revision — Remand of case 

to the lower court for findings—Power of the 
High Court. 

The High Court canon second appeal remand a 
case for findings even on the point* not taken in 
the grounds of appeal. The finding of the lower 
appellate court on a question of fact which has 
not been put in issue can be contested in second 
appeal. (Shadi Lai and Martineau , JJ.) Chandu 
Lal v. Firm of Lakhmi Chand Jowala Dat. 

5 Lah. L. J. 49. 

* ■ 0. 41, R. 25— Case remitted for trial to 

lower appellate court —Lower appellate Court can¬ 
not send tli< case to the fir si Court. 

Where the High Court has remitted certain 
issues for trial to the lower appellate Court, that 
court has no power to delegate its duties to the 
Munsif and the Munsif has no authority to record 
additional evidence in the case or express any 
opinion upon it, 105 P. R. 1903 ; 14 A. 23 referred 
to. (Abdul Raoof, /.) Uttamchand Muhammad 
Baksh. 71 I. C 896 : 1924 Lah. 354. 

■-0. 41, R. 25— No revision except in excep¬ 

tional oases. 

It is only in exceptional cases that revisional 
powers are exercised in the case of orders ef ao 
interlocutory nature and even when the order is 
not of an interlocutory nature the High Court 
should not interfere except in cases where 
the order is not a final order such as one under 
O. 41, R. 25 of the C. P. C. {Broadway, J.) Allah 
Baksh v. Lal Khan. 

67 I. C. 269 : 2 Lah. L. J. 662. 

-0. 41, R. 2b—Partition — Decree — Re¬ 
mand on appeal—Effect of—Dismissal of suit, if 
proper. 

Where on an appeal from a decree in a parti¬ 
tion suit the Appellate Court remanded the suit 
for fresh disposal as regards the appellant, the 
Appellate Court has no jurisdiction to dismiss the 
whole suit. The original decree stood between 
Ihe plff. and such of the defts. as did not appeal, 
and cannot bo held as wholly set aside. (Shah Din 
and Scott Smith, JJ.) Deui Shahai v. Tara- 
CHANDA. 22 P. L. R. 1918 : 44 I. C. 135 : 

44 P. W, R. 1918. 
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-0. 41, Rr. 25 and 28— Transfer of case — 

Delegation by Court—Remand. 

R. 25 does not give the court to which a case 
has been remanded, power to delegate its duties 
or make a further remand to any other Court. 
Mere absence of objection docs not confer juris¬ 
diction on a Court which does not otherwise pos¬ 
sess it. (Ratligan and Scott-Smilh, J J.) Lahore 
Bank, Ltd. v. Lakhi Ram. 242 P. L. R. 1913 : 

144 and 215 P. W. R. 1913 : 
19 I. C. 970 : 105 P. R. 1913. 

-0. 41, R 25 — Decision by trial Court on 

all issues—Appellate Court diffeting on one issue 
anil remanding the case—Propriety of remand. 

Where the trial court decided a suit on all the 
issues and dismissed the suit and the appellate 
court being of a contrary opinion on one of the 
issue?, remanded the suit for fresh disposal but 
without disturbing the findings of the first court 
on the other issues. Held, that the order of remand 
was improper. The appellate court should have 
dealt with the other issues and disposed of the 
case or if in its opinion the evidence on record 
and the findings of trial court were insufficient lo 
dispose of the case, the appellate court should 
have caRed for findings under O. 41, R 25, C. P. 
Code. (Spencer and Venkatasubba Rao, JJ.) 
Muniswami Naickkn v. Muniswami Nail-ken. 

16 L.W. 979 : 76 I. C. 1041 : 
(1923) M W.N. 11 : 1923 Mad. 227. 

-0. 41, R. 2b—Effect of order—Case pend¬ 
ing on Appellate Court’s file 

In a remand under O. 41, R. 25, the case re¬ 
mains pending on the Appellate Court's file and 
the Judge may change his mind before final judg¬ 
ment. ( Prideaux and Kotwal, A, J. Cs.) SULTAN 

Beg v. Chunnilal Maluram. 46 I. C 982. 

-0. 41, R. 25 —Remand of specific issues— 

Rc-consideralion. 

An order under O. 41, R. 25 which merely 
remands specific issues for decision is interlo¬ 
cutory which it is open to the court to reconsider, 
(Daniels and Lyle A. J. Cs.) Kuar NaGESHAR 
Sahai v. Kuar Mata Prasad. 25 0. C. 189 : 
69 I. C. 730 : 9 0. L. J. 235 : 1922 Oadh 236. 

--0. 41, R. 25 —Order of remand — Reconsi¬ 
deration on further hearing. 

Where a case has been remanded under O. 41, 
R. 25, the appellate court on receipt of the finding 
of the court below can reconsider the view of the 
law on which the remand was based. 43 All. 377, 
foil. (Daniels, J C.) Shyam Narain v. Jadunath 
Singh. 25 0. C. 41 ; 

68 I C. 242 : 1922 Oudh 118- 

-0. 41, Rr. 25 and 27 —Omission to prove 

case—Additional evidence — Opportunity. 

In a mortgage suit, a person claiming to be 
a prior mortgagee must prove his claim in Ihe suit 
and if he fails to do so he cannot ask for a fresh 
opportunity to prove it on appeal. (Daniel, 

A, J. C.) DEBi Dyal v, Ganesh Prasad. 

501. C. 933. 

--0. 41, R 2b—Power of Appellate Court — 

Calling for particular kind of evidence. 
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An Appellate court cannot remand a case for 
trial on issues on which the Original Cou t has 
arrived at clear findings, or define the particular 
kind of evidence required f r their determination. 
(Lindsay, J. C.) Raghunath Dass v. Randhir 
Singh. 22 I. C. 128. 

-0. 41, Br, 26 and 27— Additional evid¬ 
ence—Record of right published subsequent to 
decision—Consideration of. 

A second appeal cannot be remanded for hear¬ 
ing in order that record of right published after 
the decision of the first court may be taken into 
consideration. Where the judgment of the lower 
appellate Court, shows that the Court applied its 
mind to the case and understood the evidence 
regarding the points in the suit a remand is 
unjustifiable. ( Chamicr , C. /. and Alullick . /.) 
Imtiaz HUSSAIN Khan v. Bengali Nokia. 

43 I. C. 750 : 2 P. L. J. 564. 

— 0. 41, R. 25— Partial remand—Appeal. 

There is no appeal against an order of partial 
remand under O. 41, R. 25. ( Po Han , J.) Maung 
Shwe On v. N. K. R. p. Mudaliar. 

761. C. 816 : 2 Bur. L. J. 216: 1924 Ran. 131. 


C. P. CODE (V OF 1908) 0. 41. R. 27 -Additional 
evidence. 

-0. 41, R. 26 -b inding—Objections not 

filed — Court's discretion. 

Where no objections have been filed under 
O. 41, R. 26, C. P. Code, the Court may in its dis¬ 
cretion decline to hear objections at the hearing. 
(Scott Smith and Leslie Jones, JJ.) Partab Singh 
v. Achar Singh. 67 I. C. 846 : 3 Lah. L. J. 230. 

-0 41 , R. 26— Omission of time for filing 

objections. 

The omission of an Appellate Court to fix a time 
as required by O. 41. R. 26 tor the filing of a 
memo, of objections, is a mere technical irregu¬ 
larity and may be ignored if no party is prejudic¬ 
ed by it. (Bailie, S.M,\ Suraj Bali v . Dan 
Bahadur Singh. 26 I. C 736 : 1 0. L J. 681. 

-0 41. Rr. 26 and 31— Failure to object to 

finding. 

The omission of a party to file objections 
under O. 41, R. 26 of C. P. C. does not relieve 
an Appellate Court from the duty imposed upon 
j it by R, 31 to give its decision on the issue. 6 A. 
391, 22 M. 34-1 Rel. (Pratt and Hayward. A.J.Cs.) 
Jeramdas v. Wadkro Shah Ali. 

40 I. C. 405 : 10 S.L R. 203. 


--"0. 41, B. 25— New issue—Raising of. 

Where the questions—Was the purchase 
by the plaintiff was bona fide ? Was it invalid by 
reason of fraud or other cause ?—Were not raised 
in the pleadings, Held the Lower Appellate Court 
was right in framing issues on the questions 
which though not raised in the pleadings had 
governed the case from the first. (Moore, J. C.) 
Ma Lugale v. Venkattachellam Chetty. 

10 I. C. 922 : 4 Bur. t. T. 118. 

-0. 41, B, 25— Issues—Power of appellate 

court to remand. 

Where the appellate court finds that the parties 
failed to grasp the essential questions arising in 
the case and to adduce evidence adequately, the 
appellate court is entitled to frame ne-v issues 
and remand them for trial. 31 B. 381 Ref. 
(Faiccctt, J. C and Kemp, A, J. C.) Shah Maho¬ 
med v, Ramzan. 66 I, C. 833. 

-0. 41, R. 25— Transfer of case — Delega¬ 
tion of authority. 

When issues are remanded to the Lower Appel¬ 
late Court, then it must give its own finding 
though it may ask the original court to record 
evidence. (Pratt, J. C. and Boyd, A. J. C.) Moti 
Singh v. Sobhamal. 32 I. C 634: 9 S. L. R. 148. 

-0. 41, R. 25- Grounds for remand. 

Under R. 25 remand can only be made when 
the Lower Court has omitted to frame or try an 
issue or to determine an important question ol 
fact. (Pratt, J. C. and Crouch, A. J. C .) Mussam- 
mat Assat v. Dhamanmal. 19 I. c. 368 : 

6 8. L. B. 185. 

-0. 41, R. 26— Power of Appellate Court to 

go behind finding—No objections filed. 

The Appellate Court can go behind the findings 
submitted by a Lower Court even though no 
objections ar filed by parties within the time 
limited for the purpose. (Knox, J.) Dodraj v. 
Natho. 28 I. C. 597. 


-0. 41. R. 27 

Additional evidence. 

Attestation 

Drfect in Evidence. • 

Discovery of Evidence. 

Discretion. 

Documents. 

Evidence on record. 

Exclusion of evidence. 

Expert Evidence. 

Late stage. 

Mistake. 

Negligence. 

New plea. 

Object of. 

Opportunity to rebut. 

Procedure. 

Record of Reasons. 

Second Appeal. 

Shifting of onus 

Subsequent events. 

Substantial cause. 

Sufficient cause. 

Waiver of objections. 

Additional Evidence. 

-0, 41, R. 27— Additional evidence-Appii- 

cation for , in appeal. 

The ordinary way of bringing new and import¬ 
ant matter to the notice of the court, which was 
not within knowledge at the time of decree is 
by way of review. (Fremantle, J. M.) Swami 
Din v. Qamar Jaban Singh 

L. R. 3 All. 12 (Rev). 

-0. 41, R. 27, and 0. 47, R. 1— Additional 

evidence—Admission of—Discovery oj evidence 
on appeal — Review. 

Even where a party having satisfied the Court 
that since the filing of the appeal he has discover¬ 
ed further evidence being unknown and not 
available to him and could not have been dis¬ 
covered with due diligence during the pendency 
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C. P. CODE (V OF 1908), 0. 41, R. 27—Additional 

evidence. 

of the appeal even up to the date of the judgment, 
that is no sufficient cause for an appellate Court 
to admit that evidence under O. 41. R. 27, C.P.C. 
It is a ground for review under O. 47, R. 1, 
C.P. Code. (Maoleod, C.J. and Crump, J.) The 
Bomhay Sizing & Stores Supplying Co- v. 
KUSUMGAR & Co. 47 Bom. 674 : 

25 Bom. L. B. 310 : 1924 Bom 227. 

-0. 41, B. 27~ Additional evidence — 

Admission of. 

The legitimate occasion for admission of 
additional evidence on appeal is when on examin¬ 
ing the record as it stands, there is an inherent 
lacuna or defect. If evidence is improperly 
admiited on appeal, the second appellate Court 
will not consider it, (Mnkctjcc and Holmwood , 
77.) Midnapore Zemindari Co., Ltd. v. Mukta- 
KESHI Dasi. 40 Cal. 402: 16 I. C. 776 : 

17 C. W. N. 615. 

-0. 41, B. 27— Additional evidence—Ad¬ 
mission of—Powers of appellate Court. 

Evidence tendered after the close of the case 
in the trial court and during the arguments and 
for tha£ reason rejected by the trial Court, should 
not be admitted by the appellate Court. (Chevis 
and Le Rassignol , 77.) Vaishno Das v. Hem 
Raj. 4 Lah. L. J. 371. 

-0. 41, R. 27— Additional evidence — Di¬ 
rection of appellate Court. 

A party cannot claim admission ot additional 
evidence,oral or documentary, as a matter of right. 
The rule however gives a discretion to the court 
of appeal to allow the production of such evidence. 
Rule 27 of Order 41 lays down definite limits 
within which additional evidence may be produc-. 
ed in appellate court. The words ‘any other sub¬ 
stantial cause’ mean a cause ejusdem generis to 
the grounds already mentioned or, in other words, 
as meaning a case at least analogous to those spe¬ 
cified previously. It is not open to a court ot 
second appeal to interfere with discretion exerci¬ 
sed by lower appellate court. (Wmir Hasan , 
A. 7. C.) Badri Prasad v. Mukandi. 

9 0, L. J. 505 : 75 I. C. 331 : 

26 0. C. 66 : 1923 Oudh 109. 

-0. 41, R. 27— Additional evidence — Pro¬ 
cedure. 

When additional evidence is tendered and ad¬ 
mitted in the Appellate Court the judge should, 
in the exercise of his discretion, have allowed an 
opportunity to tender rebutting evidence and fail¬ 
ure to do so, is unsatisfactory. (Mullick and At¬ 
kinson , 77.) Kandhdeo Narain Singh v. Dew a 
Singh. 861* C. 955. 

Attestation. 

_0. 41, R. 27— Attestation—Additional 

evidence—Proof of. 

Where the only attesting witness cited to prove 
a mortgage document did not see the executant 
sign, the plff. was allowed a further opportunity 
.of producing evidence to prove the mortgage, 
haviing regard to the fact that the Privy Council 
decision in 35 M. 607 as to the requisites of 
a valid attestation was recent ( Griffin and Cha 
tnier. 77.) Bakshi Ram v. Hiladhar. 

11 A. It. J. 871: 21 I. C. 619: 35 All, 353. 


C. P. CODE (V OF 1908), 0. 41, B 27-Defect in 
evidence. 

-0. 41, B. 27— Attestation—Proof of— 

Additional evidence—Obiter . 

An Appellate Court is not competent to exa¬ 
mine an attesting witness who by inadvertence 
has not been called in the first Court. ( Mullick 
and Sultan Ahmed, 77.) Gaya Singh v. Name 
Singh. 5 P t. J. 263: 56 I. C. 983, 

Defect in Evidence. 

-0. 41, B. 27 —Defect in evidence—Addi¬ 
tional evidence. 

The legitimate occasion for the admission of 
additional evidence by an Appellate Court arises 
when on examining the evidence as it stands 
some inherent defect or lacuna becomes apparent. 
The Court has no jurisdiction to order additional 
evidence when it does not consider the evidence 
before remanding the case. (Mookerjee and 
Tcunon, 77.) Janki Kobr v. Jan Roy. 

10 I. C. 332. 

-- 0. 41, R. 27— Defect in evidence—Addi¬ 
tional evidence—Admission of, by appellate 
Court . when justified. 

As pointed out by the Privy Council in 31 B. 
381 (P. C.) the legitimate occasion for the admis¬ 
sion of additional evidence by the appellate coart 
under O. 41, R. 27, C. P. Code, is when, on exa¬ 
mining the evidence as it stands, some inherent 
lacuna or defect becomes apparent or where a dis¬ 
covery is made, outside the court, of fresh evid¬ 
ence, and an application is made to import it, 31 
M. 114: 42 C. 675, Foil. (Scott-Smith and Abdul 
Ouadir , JJ.) Firm of Ram Richhpal Sham Lal 
v. Firm of Bansi Dhar & Sons. 66 I. C. 370. 

-0.41, R. 27 —Defect in evidence— Party 

not negligent — Indulgence. 

A 11 Appellate Court can admit fresh evidence 
under O. 41, R. 27 if the party adducing the evi¬ 
dence was through no fault of his unable to pro¬ 
duce it at the trial. The rule of admitting fresh 
evidence is not confined to cases where the Court 
s«/o moto desires to call for fresh evidence. (Cha- 
mier,J.C.) Kalka v Bharat. 121 . C. *32: 

14 0. C. 327. 

-0. 41, R. 27— Defect in evidtnee- 

Powers of Appellate Court. 

An appellate court has no power to admit ad¬ 
ditional evidence unless upon examining the evi¬ 
dence as it stands some inherent laouna or defect 
becomes apparent. 31 B. 381 P. C., followed. 
(Das and Buoknill, JJ.) Jai KRISHNA v. BlBi 
Soghra. 4 P. L. T. 418: 71 I. C. 881: 1923 P. 440. 

-0. 41, B. 27 (1) (6)— Defect in evidence. 

Additional evidence should be adduced in Ap¬ 
pellate Court not to enable the Court to pronounce 
judgment in favour of a particular party. 
such evidence is to be given only when the origi¬ 
nal one is defective. (Coutts and Sultan Ahmed, 

JJ.) Baijnath Manhji v. Dip Lal Mander. 

57 I. C. 843. 

-0. 41, B. 27— Defect in evidence—Admis- 

sion on appeal , 

The Appellate Court cannot admit addition 
evidence except to cure inherent defect in the e»- 
isting evidence. (Mullick and Imam, 77.) 

Bhagat v. Deok Nandan Prasad. 47 I. C. • 
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C. P. CODE (V OF 1908). 0. 41. R. 27.—Discovery 
of Evidence. 

Discovery of evidence. 

-—“0. 41, R. 27 — Discovery of evidence 

Dismissal of suit for partition — Fresh evid¬ 
ence—Available after dismissal—If admissible in 
appeal. 

When a suit for partition of land is dismissed 
and the plaintiff applies to the Appellate Court for 
leave to adduce the fresh evidence which has be¬ 
come available long after the dismissal, he is en¬ 
titled to adduce such evidence. ( Mookcrjec and 
Chotzner , JJ.) Bhairal Chandra Dutt v. Kali 
Kumar Dutt. 711, c. 453 : 

37 C. L. J. 491 : 1023 Cal. 606. 

0. 41, R. 27 —Discovery of fresh evidence 
—Admission when proper. 

Evidence ought not to be admitted for the first 
time by the Appellate Court unless on examining 
the evidence as it stands, some locuna or inherent 
defect becomes apparent and not merely a dis¬ 
covery is made outside the Court of fresh evidence 
and the application is made to import it. 31 B. 381 
Rel. (Newbould, J.) Aparna Charan Chabri 
v. Gopi Nath Samantha. 53 I. C. 567. 

’ ■ 0. 41, R. 27 and 0. 47, R 1 —Discovery of 

fresh evidence—Judgment subsequently delivered 
in connected suit. 

A suit for rent in which the rate of rent was in 
dispute was decided by the LowerAppellate court, 
in ignorance of a judgment in a former suit bet¬ 
ween the. same parties delivered by the High 
Court on the day previous. Held, that the pro¬ 
per course for the plff. was to apply to the Judge 
of the lower Appellate Court for a review of his 
judgment on the ground of discovery of new and 
important matter but thar he could not have the 
whole proceedings set aside and get additional 
evidence of the High Court’s judgment admitted 
in second appeal. ( Fletcher and Walmsley , //.) 
Jadav Chandra Moulik v. Manik Sarkar. 

51 I.C. 652: 29 C. L. J. 813. 

0* 41, R. 27 and 0. 42, R. 1— Discovery of 
fresh evidence—Second appeal—Additional evid- 
enoe—Admission of. 

There is no objection to the admission in second 
appeal of a document such as the Judgment of a 
High Court which could not be produced earlier 
because it was not in existence and which requi¬ 
res no further evidence to explain it. ( Oldfield 
and Phillips, JJ.) Gaddam Paramasavadu v. 
Mulakala Subbanna. 

52 I. C. 625 : (1919) M. W. N. 455. 

——0. 41, R. 27 —Discovery of evidence — Ad¬ 
missibility of document. 

If the plff. subsequently got the document of 
which he gave secondary evidence as being lost, 
it can be admitted in appeal. (C outts Trotter and 
Moore, JJ.) Manchala Naravana Murthi v. 
Penumeteha Venkatapatiraju. 321. C. 711. 

- 0. 41, R. 27 —Discovery of fresh evi¬ 
dence. 

Fresh evidence will not be allowed in appeal 
on the ground that it was discovered after the 
filing of the appeal. 31 M. 114 Ref. (White, C. 

J, and Sankaran Nair, J.) GURU MURTHfC'HET- 
ty v. Archibald Read. 9 I. c. 251 : 

9 M.L.T. 323: 12 Cr.L.J. 40: (1011) 1 M.W.N. 186. 

Vol. 11—59 


C. P. CODE (V OF 1908), 0. 41, R. 27-Discretion. 

— -0. 41, R. 27— Discovery of fresh evidence 
—Admission on appeal— Consent— Waiver. 

The legitimate occasion for the use of the pro¬ 
vision contained in O 4). R. 27, C.P. C. is when 
on examining the evidence as it stands, some in¬ 
herent defect becomes apparent and not where a 
discovery is made outside the Court of fresh evi¬ 
dence and the application is made to import it. 
The mere fact that when one party applies for 
additional evidence being received, the other side 
also requests permission to let in additional evi¬ 
dence, does not amount to waiver of his right to 

object in second appeal, to the procedure of the 
Appellate Court. (Das, J.) Uchant Ahir v. 
Basawan Ahir. 55 i. Ct 2 26. 

Discretion. 

0. 41, R. 27 Discretion — Interference. 

The Appellate Court has a discretion in the 
matter of admission of additional evidence. It is 
better for the Appellate Court to read the evi- 
dene in the Court below, in order to consider the 
desirability of admitting additional evidence. 
(Walsh and Stuart, JJ.) Kaniz Mustafa v. 
Musi Imran. 88 I. C. 669: 15 A. L. J. 21. 

0* 41, R. 27— Discretion—High Couit 
powers—Evidence taken on remand. 

A High Court is not justified in second appeal 
in interfering with the discretion of the lower 
Appellate Court to the extent of refusing to recog¬ 
nise the additional evidence taken on remand. 
(Pipgott, J.) Bhulan v. Wazir. 27 I.C. 827. 

’ 0- 41, R. 27— Discretion — Additional 

evidence. 

The admission of additional evidence is at the 
discretion of the Appellate Court and not as of 
right. (Stanley, C. J. and Banerjee, J.) Durga 
Prasad v. Jai Narain. 

91. C. 265: 8 A. L. J. 175 : 33 All 879. 

41, R, 27 Discretion — Admission on 

appeal. 

It is largely discretionary with an appellate 
court to admit additional evidence on appeal and 
a party cannot claim it as a matter of right. 

(Greaves , 7.)Nayajan Ali v. Midnapore Zamin- 
dary Company. 1923 Cal. 285. 

-0. 41,R. 27— Discretion—Appellate Court 

should sparingly use its discretion. 

The appellate court should exercise its power 
allowing additional evidence very cautiously and 
sparingly and only in th* interests of justice. 
(Mookerjec and Chotzner, JJ.) Raja Sreenath Roy 
v. Secretary of State for India. 50 C. 276 . 

36 C. L. J. 345 : 1923 C. 233’ 

-0.41, R. 27 —Discretion—Power to direct 

to amend grounds of appeal. 

An appellate court can issue a commission for 
the purpose of examining the accounts and re¬ 
medying certain mistakes and omissions made by 
the previous commissioner and it would be per¬ 
fectly justified in passing an order tor the pro¬ 
duction of additional evidence if it found itself 
unable to decide the appeal on the record as it 
stood at the time. It has full discretion to direct 
an appellant at any stage to amend his grounds 
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C. P. CODE (V OF 1908). 0. 41. R. 27.—Disci etion. [ 

of appeal if they are not sufficiently clear. (Scotl- 
Sniith and Ahdul Raoof, JJ.) Mt. Ram Piari v. 
Sultan Baksh. 3 L. 382 : 

1923 Lah. 115. 

-0.41, R. 27— Discretion—Interference by 

High Court. 

The Appellate Court has a discretion to admit 
or reject additional evidence tendered for the 
first time before it and the High Court will in'er* 
fere only if the discretion has been improperly 
exercised. ( Scott-Smith and Broadway, JJ.) 
Senva Singh v. Bholi. 129 P. R. 1916 : 

36 I. C. 382 : 83 P. I. B. 1917. 


a P. CODE |V OF 1908), 0. 41, R. 27.-Expert Evi¬ 
dence. 

ment will be of no value at all as evidence. 
(Lindsay A.J.C.) Sukhdai v. Bhagwan Pershad. 

20 I. C. 542. 

Evidence on record. 

-0. 41, R. 27 —Evidence on record—State¬ 
ments referred to by trial Court . 

An appellate Court can refer to statements not 
On record but referred to by the trial Court and 
continued in the record of a connected case. 
(Johnstone, C. J.) Arjun Singh v. Darbara 
Singh. 32 I. C. 312 : 193 P. L. R. 1915 : 

140 P. W. R. 1915. 


-0. 41, R. 27— Discretion—Considerations 

governing. 

A party cannot claim admission of additional 
evidence oral or documentary, as a matter of right. 
O. 11, R. 27. C. P. Code gives a discretion of the 
court of appeal to allow the production oi such 
evidence and lays down definite limits within 
which additional evidence may be produced in an 
appellate court. The words “any other substan¬ 
tial cause 1 ' mean a causa ejtisdem gener'S to the 
grounds already mentioned in O. 41, R. 27, C. P. 
Code or in other words as meaning a case at least 
analogous to those specified previously. Further 
the appellate court has a discretion in the matter 
and when it has exercised its discretion in one 
wayit is not open to a court of second appeal to 
interfere with that discretion. 42 M. 737 Rel. 
(Wazir Husan , A. J. C.) Badri Prasad v. 
Mukandi. 9 0. L J, 505 : 26 0. C. 66 : 

1923 Oudh 109. 


0. 41, R. 27 —Discretion to be sparingly 


exercised. 

The words “substantial cause’* used in the rule 
confer a wide discretion which should be spar¬ 
ingly exericsed, otherwise it may open a wide 
door to the admission of evidence in the Appel¬ 
late Court. (Raymond and Madgaokar, A. J. C.) 
Naraindas v. Tek Chand. 1923 8. 42. 

Documents. 

-0. 41, R. 27— Documents—Public docu¬ 
ments—Judgment — Admission of evidence in 

appeal. . 

It is not proper to admit as evidence in appeal, 
a judgment which is not inter parlies , not conclu¬ 
sive, and is simply an addition of a disputable 
point to the already existing evidence. (Richard¬ 
son and IValtnsley, JJ.) Kumar Sarat Kumar 
Roy v. Sripathi Chatterjee. 

50 I. C. 119: 23 C. W. N. 242. 


•0. 41, R- 27— Documents—Public docu¬ 
ments— Settlement papers—Appellate Court. 

Settlement papers cannot be admitted by the 
Appellate Court after the first Courts’ decision in 
the case. 31 B. 381 P. C. Foil. (Holmwoocl and 
Mullick, JJ.) Baid Nath Sahay t/. Nanku 
Mahton. 29 1. C 219. 

-0. 41, B. 27 —Documents—Admission of 


—Oral evidence. 

Where a Court permits the adducing of docu¬ 
mentary evidence under O. 41, R. 27, it should 
3 h 0 permit oral evidence to be adduced in order 
tdprove those documents as otherwise the docu- 


Exclusion of evidcnce- 

-0. 41, Rr. 27 (1) (a) 28, 2 ^-Exclusion of 

evidence by Trial Court--Appellate Court, duty of. 

The improper exclusion of evidence by the 
Trial Court does not justify a reversal of decree 
of that Court. It is only open to the Appellate 
Court, either io take that evidence itself or direct 
the Lower Court to take the evidence and send it 
to the Appellate Court for consideration. 
(Mookerjee and Panton, JJ.) Raja Jyot Kumar 
v. Jadu. 34 C. L. J. 160 : 64 I. C. 693 : 

26 C. W. N. 1022. 

-0. 41, R. 27— Exclusion of evidence— 

Consideration of. 

Where a Trial Court refuses to admit documents 
tendered to it in evidence it is open to the 
Appellate Court to admit them after proof. Such 
admission does not amount to receiv ing additional 
evidence. (Fletcher and Cuming, JJ.) Kader 
Bux i. Beni Madhab Sen. 62 I. C. 327. 

- 0. 41. B. 27— Exclusion of evidence— 
Party not applying for admission on appeal — 

Effect. . u 4 

Where on objection taken by a party, certain 
documents were excluded as being inadmissible 
and no application was made to the Appellate 
Court to admit the document or to take fresh 
evidence as to its admissibility. Held, that the 
action of the Lower Court in refusing to consider 
the document is not illegal. ( Ay ling and Tyabji, 
JJ.) Perumal Ooundan v. Rama Goundan. 

28 I. C. 378 : 28 M. L. J. 115. 

-0. 41, R. 27— Exclusion of evidence— 

Appellate Court—Disci etion of. . , 

Where the Lower Court ought to have received 
the documents tendered by deft, in order to 
dispose of, completely, the matter in dispute they 
were admitted in the Appellate Court under 
O. 41, R. 27, C.P.C. (Lindsay, J. C. and Stuart, 
A. J. C.) Han want Ram v. Bhagwati Prasad 
Singh. 27 I. C. 516 : 2 0. L. »• 

Expert evidence. 

-0. 41. B. 27 —Expert evidence— Appellate 

Court-Acting on opinion taken by it from ex f e V' 
Where in a suit on a promissory-note, 
Appellate Court being unable to believe *** 
dence on either side acted upon the report of tn 
thumb impression bureau, to whom the docum* 
was sent. Held , that the procedure was unwai * 
ranted by law. (Rafique , /.) Chajju v. a 
Ahamad. 2« *• 0 
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Late stago. 

-0, 41» R. 27— Late stage—Admission 

after arguments. 

An Appellate Court, cannot admit additional 
evidence, without recording reasons therefor, 
after the arguments are closed and a date is fixed 
for judgment. ( Gokul Prasad ami Stuart , JJ.) 
Hansraj v. SliiAM Sundar. 68 I.C. 423 : 

19 A. L. J. 407. 

-0. 41, R. 27 —Late stage—Dcouments 

received after close if the arguments. 

Arguments in the Lower Appellate Court were 
finished and the judgment was reserved on the 
24th March. On the next day 25th March, the de¬ 
fendants filed a copy of the deposition of a per¬ 
son in a claim case and that was accepted by the 
appellate Judge. There was nothing to show (hat 
the plaintiff had any notice of the document hav¬ 
ing been filed, or having been used in evidence. 
Held, that the Appellate Judge ought not to have 
admitted this document in evidence after argu¬ 
ments had been finished on both sides and judg¬ 
ment was reserved. An opportunity should have 
been given to the plaintiff to raise any obiection 
which he might have to the admissibility of the 
document in evidence. [Chatterjee and Cuming , 
//.) MANJURI DA39I v. Khetkamani Dassi. 

1924 Cal. 403. 

-0. 41, R. 27 -- Late stage — Admission 

after arguments. 

An Appellate Court acts improperly in admitting 
additional evidence after the close of the argu¬ 
ments in the case. Even if it docs admit such 
evidence, it should record its reasons for so doing 
under O. 41, It. 27,C. P. C. ( Suhrawatdy and 
Cuming , JJ.) I sap Ali v. Satis Chandra Roy. 

65 I. C. 504. 

-0. 41, R, 27 —Late stage—Admission of 

document—After closing of the case. 

It is illegal for a Court to admit documents after 
the case has been closed without giving oppor¬ 
tunity to the opposite party to rebut or without 
assigning any reason for admission. (Sanderson, 

C. J. and Mookerjee, J.) Gajadhar Prasad v. 
Lohia. 35 I. C. 698 : 24 C. L. J. 467. 

Mistake. 

-0. 41, B. 27— Mistake—Power of admit¬ 
ting evidence omitted by mistake—Documents. 

The Appellate Court has power to allow addi 
tional evidence to be taken where the omission is 
due to inadvertance or mistake, especially when it 
consists of documents, the genuineness of which 
cannot be impeached. (Chevis and Shadi Lai, 
JJ.) Wisanda Mal v, Ganesha Mat.. 

14 P. R 1916 : 33 I. C. 813 : 195 P. W. B. 1915. 

Negligence. 

—— —-0. 41, R 27— Negligence—Additional evi¬ 
dence—Indulgence. 

A litigant is not cnliiled to the indulgence of 
being allowed to adduce additional evidence if he 
wUs remiss, in spite of objections to the defect in 


C. P. CODE (V OF 1908),'0. 41, R. 27.-Opportunity 
to rebut. 

the record in the Courts below. (Jenkins, C.J.) 
Radha Kishux v. Khurshed. 

47 Cal. 662 : 47 I. A. 11: 38 M. L. J. 424 : 
11 L. W. 518 : 22 Bom. L. R. 557: 18 A. L. J. 401 : 

55 I. C. 959 (P.C.) : 25 C.W.N.417 : 

(1920) M. W. N. 308. 

—--0.41, R. 27 (b)—Negligence--Additional 

evidence - Grounds for. 

An Appellate Court has no power to call for 
fresh evidence when a parly has deliberately de¬ 
clared in the Lower Court that he has no evidence. 
37 B. 381 P. C.: 36 M. 477, Foil. (Spencer and 
Hannay, JJ.) Arasappa Pillai v. Manjcka Mu- 
DAI.iar. 25 I. C. 587: 16 M. L. T. 301. 

-0. 41, R. 27— Negligence—Additional 

evidence—Power to take. 

An Appellate Court has no power to call for 
evidence which could have been produced by the 
parties if he had been more diligent. (Mullick and 
Sultan Ahmed , JJ.) Ganga Singh v , Nemo 
Singh. 56 I. C. 983 : 1 Pat. L. T 701. 

New flea. 

--0. 41, R 27— New pica — Additional 

evidence—Power of Appellate Court to admit — 
Point not pressed in Court below allowed to be 
raised on appeal. 0 

Where an Appellate Court allows the appellant 
to raise a point which was not pressed in the 
Court below, the other side must be given op¬ 
portunity cf meeting the point by adducing 
additional evidence on appeal. (Das and Kulwant 
Sahay, JJ.) Man Singh v. Nanlakhbati. 

72 I. C. 239 : 2 Pat. 007. 

Object of/ 

-0.41, R. 87— Object of— New case. 

O. 41, R. 27, C.P.C. is intended to supply a 
defect in the existing evidence on tbe record but 
not for proving a case in appeal a second time 
(Karamat Hussain and Chamicr , JJ.) IChazan 
Singh v, Panna Lal 

13 I. C. 131 : 9 A. L. J. 59. 
Opportunity to rebut. 

-— 0.41, R.27 (1) (b) — Opportunity to rebut— 

Additional evidence—Admission of , by Appellate 
Court to eonhadict testimony ef witness at the 
trial—Improper. 

An Appellate Court should not allow addition¬ 
al evidence which impeaches the tesiimony of a 
witness examined in the Court below, at least 
without that witness being also called and being 
given an opportunity to contradict or explain 
the additional evidence so admitted (Lord Shah.) 
Musammat Jagrani Koer v. Kuak Dukga Pra- 
shad. 36 All. 93 : 10. L. J. 57 : 41 I. A. 76 : 

16 0. C. 386 : 12 A. L. J. 125 : 

26 M. L. J. 153 : 15 M. L. T. 125 . 

19 C. L. J. 165 : 18 C. W. N. 521 : 

22 I. C. 103 : 16 Bom. L. R, 141. 
(1914) M. W. N. 137. (P. C.). 

-0. 41, R. 27 —Opportunity to rebut. 

• An Appellate Court can admit additional eviden¬ 
ce only under the provisions of O. 41, R. 27, C. 

P. C. and if it admits additional evidence, the 
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other side must have an opportunity of rebutting 
it. 31 13. S81;24 C. L. J. 457 Kef. ( Ghose, J.) 
Hriday Krishna Pal v. Rajanikanta Pal. 

1923 Cal. 300. 

-0.41, R. 27 —Opportunity to rebut to 

be given to the other side. 

Additional evidence cannot be admitted by the 
Appellate Court contrary io O- 41, K. 27, and 
without giving the party against whom it is 
admitted an opportunity of producing rebutting 
evidence. [Shah Din. J.) Mahomed v. Ramdial. 

25 P. L. R. 1916 : 28 I. C. 14: 

241 P. W. R. 1915. 

■ - — 0. 41, R 27— Opportunity to rebut to be 

given to other side. 

Where an Appellate Court allows one party to 
produce additional evidence, the other party must 
be given an opportunity to adduce evidence in 
rebuttal and if such permission is refused the 
procedure is illegal. ( Chapman and Atkinson , JJ .) 
Muhammad Sadis v. Malik Waizul Huq. 

43 I. C. 820 : 1917 Pat. 269. 

Procedure. 

-0. 41, R. 21—Procedure—Rules as re¬ 
gards procedure to be followed. 

Courts of first appeal'should strictly follow 
the procedure laid down in O. 41, K. 27, and 
specially by the second clause of the said rule ; 
but if it exercises a judicial discretion in the 
admission of evidence pertaining to the record 
of a litigation that had taken place in its own 
court, it is not a departure so as to justify the 
interference in second appeal. (Piggott, J.) Gauri 
Rai v. Bhaggina. * 311. C. 873. 

-0.41, R. 27— Procedure—Admission of— 

Additional evidence—Appellate Court—Powers 

of. ... 

A preliminary application to admit fresh evi¬ 
dence before the appeal is heard is not warranted 
by the language of R, 27. The rule does not au¬ 
thorise an Appellate Court to admit fresh evidence 
documentary or oral and whether or not it was in 
existence at the time of judgment of the Lower 
Court or at the time the appeal was preferred, 
unless the Appellate Court after examining the 
evidence on record comes to the conclusion that 
additional evidence is required in order to enable 
it to pronounce judgment namely that there is a 
lacuna in the evidence on record. (Fletcher and 
kicliardson, JJ.) Garden Reach Spinning and 
Manufacturing Co. v. Secretary of State. 

42 Cal. 676 : 28 I. C. 866 : 19 C. «T. N. 401. 

-0. 41, R. 27— Procedure—Admission of 

documents—Documents filed with memorandum 
of appeal—Admission of. 

An Appellate Court is not entitled to admit and 
consider additional documentary evidence in con¬ 
tention of O. 41, R. 27, C. P. C. the provisions of 
which are mandatory. An appellant attached 
certain documents to his memorandum of appeal 
and the appellate Court passed an order that they 
should remain in the record. Held, that the Court 
erred in admitting this evidence aad its findings 
being passed on evidence wrongly admitted were 


C. P. CODE (V OF 1908), 0. 41, R. 27—Record of 
reasons. 

liable to be set aside 31. Bom. 381, Foil. (Scott- 
Smith and Broadway , JJ ) Ratna v. HarNam 
Singh. 47 I. C. 12 : 150 P. W. R. 1918, 

Record of reasons. 

-0. 41, R. 27— Rcoord of reasons—Not 

made — Effect. 

Where the First Appellate Court issued a com¬ 
mission for the measurement of the plot in dispute 
and considered the report of the Commissioner 
along with other evidence on record without stat¬ 
ing reasons for admitting the additional evidence 
and to give a finding. Held, that the finding cannot 
be accepted as binding as it is partly based on 
inadmissible evidence. ( Gokul Prasad, J ) Kabul 
v. Kabool Singh, 1923 A. 413. 

-0. 41, R. 27— Record of reasons—Suffi¬ 
cient cause—Additional evidence—Admission of. 

Before taking additional evidence the Appellate 
Court should comply with O. 41. R 27, C.P.C. and 
if it thinks either with the consent of the parties 
or on the application of any one of them that 
there is sufficient ground to admit fresh evidence, 
the reasons for admitting it, should be stated and 
the papers should be formally admitted in evi¬ 
dence. (Heaton and Shah, JJ,) Daji Abaji SAWANT 
v. Sakhakam Krishna Kulkarni. 

38 Bom. 665 : 27 I. C. 33 : 16 Bom. L. R. 641. 

-0. 41, R. 27 —Record of reasons. 

Non-recording of reasons is an irregularity and 
fresh trial was ordered in the circumstances of 
the case. ( Sanderson, C, J and Richardson, J.) 
Afsar Khan v. Shabu Mondal. 

1922 Cal. 148. 

-0. 41, R. 27 (2)— Record of reasons— Ad¬ 
mission of fresh evidence. 

Where a document is admitted in evidence for 
the first time m the appellate court, the Court 
ought to record its reasons for the same. (Chatter- 
jeeand Suhrawardy, JJ.) Ambika Charan Sen v- 
Girish Chandra Sen. 681 C. 719. 

-0. 41, R, 27— Record of reasons—Omis¬ 
sion to record reasons—Effect. 

Where an appellate court admits iu evidence a 
kbatian from the Record of Rights without recor¬ 
ding reasons for the admission of such evidence, 
the defect is not fatal to its decision. O. 41, R- 27, 
C.P.C. is only directory and not mandatory.! Walm- 
sleyand Greaves, //.)RahimUddin Kazi v. RadHA 
Govikda Bhoumik. 64 I. C. 238. 

-0. 41, R. 27 (2)— Record of reasons—Omis¬ 
sion—Irregularity only. 

Where an appellant produced a public document 
to clear up doubts as to when the cause of action 
for the suit arose and the Appellate Court admit¬ 
ted the document but recorded no reasons, the 
Appellate Court was held to be right in admitting 
the additional evidence and its omission to record 
reasoos was an irregularity cured by S. 99, C. "• 
C. (Walmsley and Newbotild, JJ.) MURALI DhaR 

Aditya v. Thakur Das Mondal. 61 I. C. 5U. 

-0. 41, R. 27— Record of reasons. 

O. 41, R 27, of the C. P. C. is the only provj s «oo 
under which additional evidence is allowed to oe 
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received by an Appellate Court and the court 
must record the reasons for its admission. The 
omission to do so renders the order without juris¬ 
diction and the consent of the parties does not 
validate such an order. ( Newbottld and Panto it , 
77.) Mohesh Chandra Shaw v. Bepin Behary 
Khan. 49 1. C. 510. 

-0. 41, R. 27— Record of reasons — Admis¬ 
sion of new evidence—Validity. 

An Appellate Court should not admit new evi¬ 
dence except to supply a defect in evidence with¬ 
out which the suit cannot be decided. Moreover it 
must give reasons, the peculiar circumstances of 
the case being no reason. (Holmwood and Chap¬ 
man, JJ.) Rahim Uddin Munshi v. Bhauangana 
Debya. 19 I. C. 572. 

-0. 41, R. 27— Record of reasons—Neces¬ 
sity for. 

An Appellate Court cannot admit additional 
evidence, without the reasons, allowed by law 
being recorded. ( Shadt Lai, /.) Khemchand v. 
Mohammad Yar. 50 I. C. 805 :22 P. L. R. 1919. 

-0. 41, R. 27 —Rcoord of reasons-Impera¬ 
tive-Admission of document in appeal. 

Admission of a document in appeal without ; 
recording the reasons and without any applica¬ 
tion by the parties is illegal. (Ayling and Phillips, . 
JJ.) Kaki Mutyalu v. Kanigolla Siva Ragha- 
VAYYA. 32 I. C. 826 : 3 L. W. 163. 

-0.41, R. 27— Record of reasons—None — 

Legality of. 

When the Appellate Court, during the hearing 
of an appeal admitted fresh evidence, for some ot 
which there was no petition and without recor¬ 
ding reasons, and disposed of the apppal on a 
consideration very largely of the evidence thus 
admitted, the decree will be set aside, being based 
on evidence, the admission of which was opposed 
to R. 27. (Ayling and Oldfield, JJ.) AriyamuthU 
Pillai v. Sinnaya Pillai. 1 L. W. 771. 

281. 0. 11 : (1914) M. W. N. 795. 


Second Appeal. 

-0. 41, R.27 —Second appeal—Powers of 
High Court. ' 

Where a lower Appellate Cour t refuses to ad¬ 
mit a certain material document as additional evi¬ 
dence in the appeal unper O. 41, R 27, C.P.C. the 
High Couit cannot interfere in second appeal and 
hold that such additional evidence ought to have 
been admitted by the lower Appellate Court. 
42 Mad. 737 (f*. B.): 9 1 C 265 Foil. (Broadway, J.) 
Santa Singh v. Bhan Singh. 1923 Lah. 30. 

0, 41, R. 27 —Second appeal--Additional 
evidence—Admission of-Refusal by Lower Appel¬ 
late Court. 

Where a Lower Appellate Court refuses to ad¬ 
mit a certain material document as additional 
evidence under O. 41, R. 27, of the C. P. C. the 
High Court cannot interfere in second appeal 
and hold that such additional evidence ought to 
have been admitted by the Lower Appellate Court. 
It has long been the practice of tb e High Courts 
not to entertain second appeals from refusals of 
the Lower Appellate Court to admit fresh evi¬ 
dence under O. 41, R. 27, of the C.P.C. and such 
practice should not departed from. Per Sadasi- 
va Aiyar , J. Contra —The High Court has power 
in second appeal to consider the propriety ol the 
exercise of discretion by tbe LowcrAppellate Court 
as regards the admission ol additional evidence. 
(IVallis, C. J„ Ayling and Sadasiva Aiyar, 77.) 
Vaithinatha Pillai v. Kuppa Thevar. 

42 Mad. 737 : 37 M. L. J. 125 : 10 L W. 122 : 

53 I.C. 274 (F. B.) : 26 M: L. T. 246 I 

(1919) M. W. N. 525. 

-0. 41, R. 27— Second appeal—Admis sion 
of fresh evidence. 

It isopen to the High Court in second appeal 
to admit fresh evidence if necessary for the deci¬ 
sion of the appeal. (Oldfield and Phillips, JJ.) 
Gaddan Paramasivudu v. Mulakala Subbanna. 

52 I. C. 625 : (1919) M. W. N. 455. 


-9- 41, R. 27 —Record of reasons — Neces¬ 
sity for. 

When the reasons for admitting additional 
evidence arc apparent in the Judgment, they need 
not be separately recorded. I Per Phillips, J.) 
Where on the oral evidence there are grounds 
to suppose that an account was open, current and 
mutual, but the question was not raised in the 
Lower Court because there was no plea of limita¬ 
tion, the Appellate Court should admit the evi¬ 
dence in appeal when there is no documentary 
evidence to rebut the oral evidence. (Abdur Rahim 
and Phillips, JJ.) Subba Naidu v. Ethirajam- 
MAL. 10 M. L. T. 409 : 22 M. L. J. 14 : 

12 I. C 673 : (1911) 2 M. W. N. 440. 

-0. 41, R 27— Record of reasons—Duly of 

Court. 

. To allow an additional evidence by a Court 
of appeal it must record, separately its reasons to 
do so, as. generally, excepting in special cases addi¬ 
tional evidence is not admissible even though it. 
might prove an important point. ( Lindsay , A,J. 
C.) IMDAD ALI V. HABIBUNNISSA 15 l. C. 250 ; 

15 0. C. 253. 


0. 41, R. 27— Second appeal--Additional 

evidence. 

Where a parly has failed to support his position 
in the original court he will not be permitted to 
produce further evidence in second appeal. 
(Stuart, A. J. C.) Gauri Shankar v. Madho 
Ciiaran. 16 I. C. 887. 

Shifting of onus. 

-0. 41. R. 27 —Shifting of onus—Addi¬ 
tional evidence—Onus shifted on appeal. 

A party to whom the onus is shifted on by an 
Appellate Court is not entitled to adduce fresh 
evidence, if he is not taken by surprise or put to 
disadvantage thereby. 29 A. 184. P. C. Ref. 
(Lindsay and Rafique , 77,) Muhammad Husain 
v. Lalji Singh. 25 I. C. 648 : 

1 0. L. J. 366. 

Subsequent events. 

--0. 41, R- 27 —Subsequent events—Decree 

passed pending appeal. 

Where pending an appeal from a decree in a 
rent suit, a decree is passed in favour of tbg 
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appellant in a title suit, the appellate court should 
receive the decree in evidence and act upon it. 
31 B. 381 : 31 M. 114 : 36 A 93 Kef. (Tcunon and 
Ncwboulil, JJ.) Sashi Bhushan Bose v Prasulla 
Mullick. 64 I. C. 721. 

-0. 41, R, 27 (1) (2 )—Subsequent events — 

Omission to record reasons. 

Where subsequent events happen after the 
institution of the suit which make the reliefs 
granted by the first court’s decree, inappropriate, 
the proper course, is to apply lor additional 
evidence being given of these facts under 0. 41, 
K. 27, C. P. C. A mere omission to comply with 
O, 41, K. 27. (2) C-P.C. does not render the addi¬ 
tional evidence taken inadmissible especially 
when no objection was raised at the time by the 
opposite party. (Scotl-Smith and Wilberforcc, JJ.) 
Neki v. Chajju Ram. 48 I. C. 137 : 

111 P W. R. 1918, 

-0. 41, R. 27 —Subsequent events. 

If the Lower Appellate Court does not call re¬ 
cord of rights in evidence which was published 
after the munsif gave decision but before an 
appeal was made, the High Court will decide on 
an entry and may not call for record. ( Adami 
and Bucknill, JJ.) Rajnath Singh v. Wahio 
Khan. (1921) Pat. 296 : 3 Pat. L. X. 107 : 

1922 P. 28. 

-0. 41, R. 27 —Subsequent events—Appel 

late Court. 

Public documents 'coming into existence after 
the filing of second appeals may be admitted in 
evidence in the High Court. A Court cannot 
neglect the events that came into existence while 
a suit or proceeding is pending. (Mullick and 
Jwala Prasad, JJ.) James Henry George Hill 
v . Satan Singh. 4 Pat. L. J. 312 ; 

50 I. C. 857 : (1920) Pat. 4. 

Substantial cause. 

0, 41, R. 27 —Substantial cause. 

Where an appeal has been preferred, a review 
is out of question and the party’s proper course i> 
to apply to the appellate court, which is in posses¬ 
sion of the case, to admit the additional evidence 
either under the general principles of law or under 
the specific provisions of Rule 27, which lays 
down that the appellate court may for any other 
substantial cause,viz., other than those particularly 
specified, allow such evidence or documents to 
be produced or witnesses to be examined. Rules 
of procedure are not made for the purpose of 
hindering justice. 11 Moo. I A. 28 : 34 I. A. 115 
Dist, (Mr. Ameer Ali). Raja Indrajit Pratap 
Bahadur Sahiv. Amar Singh. 

4 P. L. T. 447 : 

1 Pat. L- R. 345 : 21 A. L. J. 554 : 2 Pat. 676 : 

50 I. A. 186 : 33 M. L. T. 233 : 

L. R. 4 (P. C.) 123 : 5 L. R. P. C. 8 : 

28 C. W. N. 277 : 45 M. L. J. 578 : 

18 L. W. 728 : 25 B. L. B. 1259 : 

39 C. L. J. 318 : 1923 P. C. 128. 

-0. 41,R. 27 —Substantial cause--Adjourn¬ 
ment, refusal to grant. 

An Appellate Court can allow additional evi¬ 
dence under O. 41, R. 27, where there has been a 
wrongful refusal by a Lower Court, to grant an 


C. P. CODE (V OF 1908), 0. 41, R. 27-Substantial 
cause. 

adjournment. (Macleod, C. J. and Shall , J.) 

Jethalal v. Varajlal. 23 Bom. L. R. 769 : 

46 Bom. 184 : 1922 Bom. 207. 

-0. 41 R. 27 — "Substantial cause"— 

Meaning . 

The expression "substantial cause" does not 
include a case where the only ground assigned is 
that the evidence already adduced by the aggriev¬ 
ed party is unsatisfactory and insufficient. 
(Mookcrjcc and Cuming, JJ.) Satish Chandra 
GhosE V. Thakurdas Mandal. 39 1. C. 886: 

25 C. L. J. 473, 

-0. 41, R, 27 Substantial cause. 

There is ample authority for holding that the 
cause in O. 41, R. 27, C. P. Code, need not be 
ejnsdem generis with the causes stated in the 
earlier part of the rule, and the expression any 
other substantial cause confers a wide discretion 
on the appellate court to admit additional evidence 
when the ends of justice require it. (Mali Sagar, 
J.) Prauhu Lal v. Gulzari Mal. 

1923 Lab. 584. 

-0. 41, R. 27—" Substantial cause'’ — In¬ 
ter prctation of — Necessity— Recitals in document 
whether enough, 

Fresh evidence cannot be called in cases where 
no evidence has been adduced in the lower 
Court in respect of any issue and where there is 
consequently no inherent locuna or defect. Per 
Phillips, /.—In interpreting the words, “for other 
substantial cause" in O. 41, R 27, the facts of each 
case must be taken into account and an answer 
supplied accordingly, subject to the principles 
governing the case. (Kumaraswamy Sastri and 
Phillips, JJ) Marimuthu Pillai v Velu 
Pillai. 32 I. C. 908. 

-0. 4l, R. 27 --Substantial cause-Meaning 

of. 

The word “any other substantial cause" give 
wide discretion to the Appellate Court and it can 
admit additional evidence if justice requires so to 
be done. (Sundara Iyer and Sadasiva lyer.JJ •) 
Ambuja Ammal v. Appadurai Mudau. 

30 I. C. 402 : 38 Mad. 414. 

* 

-0. 41, Rr.27 and 33 —Substantial Cause- 

Meaning of. 

An Appellate Court can receive additional 
evidence if it thinks necessary to do so in the in¬ 
terests of justice. The discovery of fresh evidence 
and inability to produce it through no fault or 
negligence of the party producing it in the Appel¬ 
late Court, is ‘ substantial cause ’ within the 
meaning of the rule for admission of such evi¬ 
dence. (Ayling and Sadasiva Iyer, JJ.) VenKA- 
tachala Pillai v. Ranga Pillai. 

28 I. C. 694 : 17 M. L. T. 220 : 28 M. L. J. 334, 

-0. 41, R. 27 —Substantial cause — Mean- 

of. 

The words * any other substantial cause in 
O. 41, R. 27,of the Code should not be construed 
narrowly as suggested by the doctrine of Ejnsdem 
Generis, so as to confine them to causes of the 
same kind as those stated in the earlier part of 
the section. (Per Sundara Airar, J.) The expres¬ 
sion “to enable it to pronounce judgment 1 ' cannot 
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mean pronounce some judgment whether it satis¬ 
fies the mind and conscience of the court or not. 
31 B. 381 Dish Where the finding of the Lower 
Court is based on a doubtful or a difficult ques¬ 
tion, the Appellate Court can take additional 
evidence. (Benson and Sundara Aiyar, JJ.) 
ANDIAPPA PlLLAY V. MUTHUKU.MARA ThEYAN. 

11 M. L. T. 241 : 

14.1. C. 140 :36 Mad. 477 : (1912) M. W. N. 450. 

■ —. 0. 41, B. 27— Substantial cause — Meat i- 

* »£ of. 

Per Abdur Rahim, 7.—The words “any other 
substantial cause’’ should not be construed in a 
wide and unrestricted sense but they refer to the 
same class of cases as the one scpecifically 
named; evidence should be allowed when on 
looking to the record as it stands, some inherent 
defect becomes evident. The rule does not cover 
cases where the evidence on record suggests that 
a certain plea, which one of the parties might 
have relied upon, but did not, is open and pro¬ 
ceeds to take additional evidence which is not 
necessary to enable the Appellate Court to pro¬ 
nounce judgment. (Abdur Rahim and Phillips, 
JJ.) SUBBA NAIDU V. ETHIkAJAMMAL. 

10 M. L. T. 409 : 22 M. L. J. 14 : 

12 I. C. 673 : (1911) 2 M. W. N. 440. 

-0. 41, R. 27— Substantial cause —C. P. C. 

S. 151— Inherent power. 

During the course of a trial, plff. having reason 
to suppose that the execution of the deeds on 
which the suit was based would not be seriously 
challenged, refrained from adducing all available 
evidence. The plff. then produced formal evidence 
by examining a witness to prove the signature of 
one of the attesting witnesses to the deeds. Held, 
that under these circumstances there was sub¬ 
stantial cause to justify the Appellate Court under 
S. 151 and O. 41, R. 27, of the C. P. C. in permit¬ 
ting the plffs. to produce additional evidence as 
to the execution of the deeds. (Stuart and Kan- 
haiya Lai, A. J. C.) Mangal v. Rani Indar. 

48 I. C. 1007: 5 0. L. J. 745. 

Sufficient cause. 

0. 41, R. 27 — Sufficient cause—Reception 
of new evidence. 

Where an application for the reception of new 
evidence was made to the High Court in a case 
lasting for over three years after a final judgment 
had been made in the case by that Court and no 
sufficient reason was shown whythe proposed new 
evidence Was not timeomly submitted, and the 
High Court rejected that application. Held, that 
the rejection of the application by the High Court 
was correct. (Lord Shaw). Shintre v. Revappa. 

19 C. W. N. 762 : 29 I. C. 717: 

(1915) M. W. N. 787 (P.C.) 

-0. 41, R 27— Sufficient cause—Examina¬ 
tion of parties. 

An Appellate Court can examine any of the 
parlies if, tor the sake of doing justice and for 
the purpose of making sure of facts, it is consi¬ 
dered necessary. (Bannerji and Wallach, JJ ) < 
Jang Bahadur v. Ru Kumar. 42 All. 48 : 

52 I. C. 289 : 17 A. L. J. 945. ! 


C. P. CODE (V OF 1908), 0. 41, R. 27-Sufficient 

cause. 

-0, 41, R. 27— Sufficient oause — Re-c.va- 

minalion of witnesses. 

O. 41, R. 27, is not intended for enabling an 
appellate court to re examine before it witnesses 
already examined and cross-examined in (he court 
of first instance. ( Richards , C.J. and Tudball, J ) 
Muhammad Siddk> 7-. Mahmud-un-nissa Bibi. 

38 All. 191 : 33 I. C. 334 : 14 A. L. J. 121. 

-0. 41, R. 27— Sufficient cause—Addi¬ 
tional Evidence—Admission by Appellate Court — 
Grounds for. 

The mere fact that a litigant was not aware of 
the existence of documentary evidence in the 
case, is no ground for admission of such evidence 
for the first time on appeal. 31 B. 381 ; 42 C. 675 
Rel. (Xewbould, J.) Srimati Manmohini Debi 
v. Ramkishore. 68 I. C. 334. 

-0. 41, R. 27— Sufficient cause — Defect in 

evidence. 

An Appellate Court can admit additional evi¬ 
dence already in order to enable it to 
dispose of the appeal to his own satisfaction. 
(Benson, O. C. J. and Sankaran Nair, J.) Subba 
Naidu v. Ethirajammai.. 28 I. C. 640. 

-0, 41, R. 27— Sufficient cause — Further 

cvidenc—Appellate Court. 

A party cannot advance further evidence on 
appeal unless he has been prevented by the action 
of the court from adducing all the evidence he 
could. (Sundara Aiyar and Spencer, JJ,) Ramien 
v. Veerappudian. 37 Mad. 455 : 11 M. L. T. 69: 

22 M. L. J. 217 : 141. C. 394 : 

(1912) M. W. N 117 and 630. 

-0. 41, R. 27— Sufficient cause—Addi¬ 
tional evidence—Appellate Court when entitled to 
admit. 

Where a point is sufficiently covered by the 
issues framed by the Court of first instance and 
the parties had every opportunity of producing 
evidence upon that point, the Appellate Court 
must refuse to admit fresli evidence when the 
appeal comes before it. (Lindsay, J. C. and 
Stuart, A. J. C.) Moharban Singh v. Raghu- 
nath Singh. 49 I. C. 115: 5 0. L. J. 768. 

-0. 41. R. 27— Sufficient cause — Power of 

Appellate Court to take—Additional evidence. 

O. 41, R. 27 (6), C. P. C. does not mean that in 
order to enable an Appellate Court to pronounce 
judgment in favour of a particular par ty addi¬ 
tional evidence could be admitted in appeal but it 
means only that where it is impossible to pro¬ 
nounce judgments at all on (he evidence, the court 
may call for witnesses. (Adami, /.) Jingur Jha 
v. Badri Sahu. 54 I. C. 666. 

-0. 41, R. 27 — Suffioient cause — Addi¬ 
tional evidenoe— Admission of, when justified. 

O. 41, R. 27, C. P. Code, does not provide that 
in order to enable the Appellate Court to pro¬ 
nounce judgment io favour of a particular party 
additional evidence may be admitted in appeal. 
The legitimate occasion for the use of the power 
conferred by O. 41, R. 27, C.P.C. on Appellate 
Court is, when, on examining the evidence as it 
stands, an inherent defect or locima becomes 
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apparent. (31 B. 38 Foil.) (Deis, J.) Jagdeo 
Lal v. Ram Lagan Singh. 

53 I. C. 826 : 20 Cr. L. J. 826 

-0. 41, R. 27— Sufficient cause—Limits of 

tlu discretion. 

The object of O. 41, R. 27, of C, P. C. is not to 
enable tbe court to supplement the evidence that 
a party is bound to produce and it should not be 
used with a view to supply defects and loopholes 
that a vigilant litigant is required to guard against 
in the conduct of his case. It is strictly prohibited 
for an Appellate Court to admit evidence in appeal 
solely at the instance of a parly without having 
satisfied itself that there is any difficulty in decid¬ 
ing the case upon the evidence already on the re¬ 
cord. (Jwala Prasad, JJ.) JAGANNATH GiR v. 
Rajman Gir. 49 I. C. 868. 

-0. 41, R. 27— Sufficient cause—What is . 

O. 41, R. 27. of the C. P. C. does not empower 
the Court to pronounce the judgment in favour of 
a particular party and for that reason admit addi¬ 
tional evidence on appeal. It only means that 
where it is not possible to pronounce judgment 
at all on the evidence as it stands the Court may 
admit additional evidence to enable it do so. (Roe 
and Jwala Peasad , JJ ) Kulika Dutt Mandar 
v. Tulsi Mandar. 44 I. C. 670: 3 Pat. L. W. 385. 

-0. 41, R. 27 (b)— Sufficient cause—Addi¬ 
tion of evidence. 

O. 41, R. 27 (5), authorises an Appellate Court 
to call for a document only in the extreme case of 
the judgment being impossible on the evi¬ 
dence before it, and does not require addi¬ 
tional evidence to be admitted in appeal for the 
purpose of pronouncing decision in favour of any 
particular party. (Roc and Jwala Prasad, JJ) 
Kulika Dutt Mandar v, Tulsi Mandar. 

37 I. C. 1008 : 1 Pat. L. J. 435. 

-0. 41, R. 27— Sufficient cause—Inherent 

defect. 

Under R. 27, the Appellate Court will not be 
justified in permitting the respondent to adduce 
fresh evidence except for some substantial cause. 
The rule refers primarily to some inherent locuna 
or defect in the evidence.before the Court. (Pratt, 
J. C. and Crouch, A. J. C.) Musammat Assat v. 
Dhamanmal. 19 I- c. 368 :6 S. L, B. 135. 

Waiver of objections. 

-.—o. 41, B. 27— Waiver of objections — Party 

objecting relying on a portion of that evidence. 

Fresh evidence should not be admitted by an 
Appellate Court in order to enable it to decide the 
case in favour of one of the parties to the suit. 
31 Bom. 381 : 1 Pat. L. J. 435 : 31 Mad. 114 ref. 
Where, however, such evidence had been admit¬ 
ted in the Lower Appellate Court and the party 
objecting to the admission himself relies upon a 
portion of such evidence, he cannot object to the 
remainder being placed on the record. ( Batten , 
J. C .) Bhairon Singh v. Hindu Singh. 

1922 Nag. 119. 

-0. 41, B. 30 —Judgment without notice to 

parties and not in open Court — Appeal — Delay — 

( Lim. Ac/, S. 5). 


G. P. CODE (V OF 1908), 0, 41, R. 31—Affirming 

or Jeversing judgment. 

The judgment of the Lower Appellate Court was 
not pronounced in open Court, nor had any inti, 
mation been sent to the parties of any date for its 
pronouncement. The appellant did not discover 
what the decision who til! after the expiry of the 
period prescribed for appeal. Held, that an 
appeal to the Chief Court was within time being 
presented within 90 days after the appellant be¬ 
came aware of the decision of the Lower Appellaie 
Court. There was also sufficient cause for excu¬ 
sing the delay within S. 5 of tbe Lim. Act. ( Scott - 
Smith and Broadway, JJ.) Lalli v. Sain Dittar. 

51 I. C. 239 : 27 P. B. 1919. 

-0. 41, R. 31. 

Affirming or reversing judgment. 

Consideration of evidence. 

Contents of judgment. 

Defective judgment. 

Mandatory provision. 

Statement of reasons. 

Affirming or revorsiug judgment. 

-0. 41, R. SI—Affirming judgment—Con- 

tents of. 

Whether or not a judgment is according to law 
must depend on the facts and circumstances of 
each case. There is firstly the difference which 
exists between cases of affirmance of judgments 
and cases of reversal of judgments of the first 
court. Where the judgment of the tiist court has 
fully discussed all the matters placed before it and 
tbe appellate court has appreciated tbe main facts 
in the case but has dismissed the appeal in a 
short judgment the appellate judgment is not viti¬ 
ated by any irregularity. (Woodroffe and Ghose, 
JJ.) Mahomed Husain Choudhury v. Rabia 
Khatun. 1923 C. 113. 

-0. 41, R, 31 —Reversing judgment—Rea¬ 
sons for reversal to be stated. 

The Appellate Court in arriving at a conclusion 
different from that of the first Court should state 
its reasons for doing, so as to enable the court of 
second appeal to see whether the conclusion has 
been legally arrived at. (Woodroffe and Chatter - 
jee, JJ.) Raj Mohan Dhupi v. Harendra Chan¬ 
dra Mukho Padya- 56 I. C. 816. 

-0. 41, R. 31— Affirming judgment—How 

should be made. 

Where a Lower Court's judgment is exhaustive 
and well-written, an Appellate Court, if it con¬ 
firms that judgment, may express concurrence 
with it without more, but there should be enough 
to show that the Court of appeal has considered 
it fully and formed its own opinion. (Carnduff, 
J.) Rajendra Narain Sahai;. Asutosh Sanyal. 

13 .1 C. 194. 

-0. 41, R. 31— Affirming judgment — 

Wholesale concurrence with Lower Court. 

A judgment of a Dt. Judge merely stated that 
the findings of the Lower Court were pernsed, • 
that both sides were heard and the findings acce¬ 
pted, without dealing with or stating certain 
objections against the findings. Held, the judg¬ 
ment is not a judgment within the meaning 
of the law. (Abdur Rahim and Sadasiva Iy*r* 
JJ.) Chikkanna Chetti v. Chinnath Oybe- 
ammal. J6I. C. 3M. 
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C. P. CODE (V OF 1908), 0. 41, R. 31-Affirming 
or Reversing judgment. 

.. 0. 41, R. 81— Affirming judgment — Con¬ 
tents of . 

Where a judgment of a court of first appeal 
consisted only of a general statement by the judge 
that he had carefully considered the record and 
found no reason to interfere with the conclusions 
arrived at by the trial Court the judgment is not 
in accordance with law. (Kanhaiya Lai , A. J . C.) 
Baij Nath v. The Kayastha Patshala. 

49 I. C. 56 : 21 O.C. 309. 

—— 0. 41, R. 31— Affirming judgment—Con¬ 
tents of. 

A judgment in affirmance of a decree must be 
precise and definite, and it must show with 
reasonable clearness that the mind of the Appel¬ 
late Court has been brought to bear sufficiently 
upon every aspect of the case requiring his deci¬ 
sion. (Atkinson and Manuk , JJ.) Jagadamba 
Prasad Lala v. A. V. Sham 

49 I. C. 504 : 1919 Pat. 88 . 

-0, 41, R. 31— Reversing judgment—State¬ 
ment of reasons. 

Where a court of appeal reverses the decision 
of the primary court the law imposes upon the 
Court of Appeal the imperative duty and obliga¬ 
tion of giving an adequate and satisfactory judg¬ 
ment such as is required by law. 1 Pat. L. W. 
193 ; 38 I. C. 509 ; 36 C. 927 Ref. (Atkinson, J.) 
Bibi Saleha v. Antu Ram. 43 I. C. 973. 

-0. 41, R. 31 —Reversing judgment — Dis¬ 
cussion of evidence. 

When the judgment of an appellate Court is 
one of reversal the aggrieved party can demand a 
consideration of the points on which the Lower 
Court relied for the purpose of giving the success¬ 
ful party a decree (Mullick. J.) Gangaram Rai 
v. Moula Baksh, 34 I. C. 185. 

Consideration of Evidence. 

-0. 41, R. 31 —Consideration of evidence 

— Appellate Court—Judgment of. 

A judgment of the First Appellate Court, omit¬ 
ting to set out the evidence on which the judgment 
is based, is not one in accordance with law. 
(Teunoii and Majid, JJ.) Upendra Nath v, 
Adhar Chandra. 63 I. C. 436. 

-0. 41, R. 31 —Consideration of evidence. 

It is the duty of an Appellate Court to consider 
the evidence on the record and where this is not 
done, the judgment can be set aside in second 
appeal. (Scott-Smith and Martineau, JJ.) Maula 
Dad v. Begam. 61 I. C. 761. 

---0. 41, R. 31 —Consideration of evidence. 

A judgment of an Appellate Court should show 
that the Court has considered the evidence on re¬ 
cord and the various grounds of appeal. (Scott- 
Smith , J.) Ladha Ram v. Gurdas. 

108 P. L. R. 1916 : 38 I. C. 6 : 132 P. W. R. 1916. 

-0. 41, R. 31 —Consideration of evidence 

—By Lower Appellate Court. 

• The omission of the Court of first hearing to 
mention a document of obvious importance in its 
judgment is proof that it failed to consider the 
document inasmuch as it may be presumed that 

VOL. 11—60 


C. P. CODE (V OF 1908), 0. 41, R. 31—Considera¬ 
tion of evidence. 

the document if duly considered would have been 
mentioned. Where the omission of reference to 
a document by a first Appellate Court is urged in 
second appeal as proof that the first Appellate 
Court failed to consider the document he must 
either prove that he relied od the document in argu¬ 
ment in first appeal or that he relied on the parti¬ 
cular part of the judgment of the first Court 
treating the document as supporting its decision. 
(Lyle and Ashworth, J C ) Ram Uditi 1 . Bishesh- 
war. 22 0. C. 312 : 6 0. L. J. 551 : 

54 I. c. 863 : 2 U. P. L. R. (J. C.) 22. 

-0. 41, R. 31 —Consideration of evidence. 

A Judgcshould not quote the judgment ot another 
Court and refer to that other Court’s opinion as 
his own, but should show in the judgment his own 
appreciation of the evidence in the case and sup¬ 
port his findings by giving his own reasons. (Lind¬ 
say, J. C.) Jagan Nath v. Bindeshwari Prasad. 

37 I. C. 435 : 3 0. L. J. 620. 

-0. 41, R. 31 —Consideration of evidence — 

Judgment—Contents of. 

A mere general statement that on a perusal of 
all the evidence in the case the Court is satisfied 
as to a certain set of facts is insufficient for a 
judgment as required by law. (Das, J.) Managr 
Singh v. Babu Bharat Prasad. 51 I. C. 46. 

-0. 41, R. 31 —Consideration of evidence. 

The failure of an Appellate Court to weigh all 
the evidence and to come to a satisfactory con¬ 
clusion on the evidence before it, is an error of 
procedure which vitiates the judgment. (Das. J.) 
Rangu Mandal v. Chateknath Chowdhury. 

51 I. C. 11. 

--—0. 41, R. 31— Consideration of evidence, 

Omission to consider an important piece of 
evidence is an error in procedure and vitiates 
the whole trial. (Jwala Prasad, J.) Haradha.n 
Mahto v. Litto Manghi. 49 j. c. 832. 

—~0. 41, R, 31 Consideration of evidence 
The judgment of an Appellate Court must 
show that the Judge has considered the evidence 
in the case himself and has arrived at a finding 
upon an independent consideration of the facts 
and circumstances and the evidence. (Jwala Pra¬ 
sad, J.) Sakalbati Mis rain v. Munshi Mander. 

49 I. C. 733. 

-0. 41, R. 31 —Consideration of evidence. 

The Appellate judgment should state the ques¬ 
tions for determination, the nature of the evidence 
and should show that the evidence has been con¬ 
sidered by the Court. (Chapman and Roe 
JJ.) Lalloo Singh v. Tahbal Gore. 

38 I. C. 814 : 1 P. L. W. 193. 

0. 41, R. 31 Consideration of evidence _ 

General statement. 

A general statement that on perusal of all the 
evidence in the case, the court is satisfied as to 
certain facts is not a sufficient judgment within 
the meaning of the law and the High Court may 
interfere, if there is a miscarriage of justice by 
the Court’s failure to consider all the evidence. 
(Mullick and Atkinson, JJ.) Mubarak Hussain v 
Shah Ahmid Hussain. 1 p. ^ jgg'. 

38 I C. 509: 2 P. L. J. 8 ;: 1917 Pat. 308 
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C. P. CODE (V OF 1908), 0. 41, B. 
of judgment. 


31—Contents 


-0. 41, R. 31— Consideration of evidence. 

The Appellate Court must weigh and discuss 
conflicting evidence and come to its own conclu¬ 
sion on it and give reasons lor coming to that 
conclusion. Where an Appellate Court refers to 
only one of the seven grounds of appeal and says 
that it finds no sufficient reason to differ from the 
Lower Court and where the evidence is conflict¬ 
ing, the appeal is not disposed of according to 
law, and the judgment and decree should be set 
aside. The Court should be ordered to consider 
all the seven grounds. ( Parlctt , J.) Maung Po r. 
Ma Gyauk Thay. 17 I. C. 898 : 5 Bur. L. T. 269. 

Contents of Judgment. 

-0. 41, R. 31 —Contents of judgment. 

Where a judgment ran thus : “ Counsel for the 
respondents admits that the evidence of the Naib 
Tahsildar recorded in this court is the best evi¬ 
dence available on either side. The appeal is, 
therefore, decreed with costs. ’’ Held, that the 
judgment does not comply with the requirements 
ot the law as not setting forth the matters in dis¬ 
pute between the parties and as not recording 
any findings thereon. (Bannerji. /,) Kuber 
Saithwah Ramtahal Upadhia v. Guptai 
Saithwar. 35 I. C. 237. 

-0. 41, R. S\—Contents of judgment. 

An Appellate judgment should state the rea¬ 
sons for the decision on all the points for deter¬ 
mination and must show that the Appellate Judge 
has exercised his own mind independently on the 
questions involved, and not relied cn bloc on the 
reasoning of the trial Court. 22 M. 12 Rel. (Bat’ 
chclor , C. /. and Kemp. J.) Ganapati Ram v. 
Sevakram Mansukhram. 

46 I. C. 161 : 20 Bora. L. R. 461. 

-0. 41, R. 31— Contents of judgment— 

Duty Jo consider all points raised. 

If a point was distinctly raised by the parties 
and dealt with by the Court of first instance and 
was not abandoned at the hearing before the 
Appellate Court, the latter court is bound to con¬ 
sider it and dispose of it. (Chandavarkar and 
Heaton, JJ.) Nather Bai v. Bai Honsgavri. 

36 Bom. 379 : 15 I. C. 818 : 14 Bom. I. B. 418 

--0.41, Rr. 31 and l\—Contents of judg¬ 
ment—Summary dismissal of appeal. 

O. 41, R. 31 of the C. P. Code controls O. 41. 
R. 11 and an appellate court dismissing a second 
appeal under the latter provision must state the 
points for decision and the decision thereon 
with reasons. (Chatterjee and Panton, JJ.) Bipin 
BEHARI CHATTOPADHYA V. JOGENDRA NATH BAN- 
DOPADHYA, 65 I. C. 479. 

-0. 41, B. 31— Contents of judgment—No 

proper trial. 

Where in the suit for confirmation of posses¬ 
sion and declaration of title, the trial Court went 
into both the questions of title and possession, 
but the Appellate Court did not consider the ques¬ 
tion of possession, holding that the title was not 
proved, held that the Appellate judgment could 
not stand as being founded on a partial view of 
the case. (Fletcher and Smither, JJ.) Ram Nath 
v. Natabar Maiti. 46 I. C. 328, 


-0. 41, R. SI—Contents of judgment— 

Revision , 

Where an Appellate Court passed a judgment 
in a cursory manner and the judgment did not 
show that the evidence on the record had been 
fully weighed, and considered, it is liable to be 
set aside in revision. ( Chevis, J.) Mathra 
Dass i , Muharram Din. 4 P. W. R. 1915 : 

27 I. C. 561 : 36 P. I. R. 1915. 


-0. 41, R. 31— Contents of judgment. 

The judgment of the Appellate Court should 
set out the points for determination, its decision 
thereon, and its reasons for so deciding. If it is 
otherwise, the judgment will not be upheld. 
(Spencer and Tyabji, JJ.) Periyammal v. Vaithi- 
LINGA Udayar. 28 I. C. 354. 


-0. 41, R. 31— Contents of judgment— 

Defect in. 

The judgment of an appellate court was—'’The 
conduct of H has been throughout tortuous and I 
am satisfied that the view taken by the Lower 
Court is correct. The appeal is dismissed with 
costs.’’ Held that this was not a judgment ac¬ 
cording to law as it cannot be said to satisfy the 
provisions of O. 41, R. 31, C. P. C. (White, C, J. 
and Wallis , J.) Abbas Ali v. Kaliki Runga 
Reddi. 16 I. C. 382. 

-0. 41, R. 31— Contents of judgment. 

A first appellate judgment should contain such 
a statement of the case as would show that the 
Court has understood the real issues, tried those 
issues, and considered the evidence. (Kendall, 
A. J. C.) Beni Madho v. Ram Haraka. 

25 I. C. 596 : 1 0. L. J. 334. 


- 1 -0. 41, R. 31— Contents of judgment- 

inconclusive statement. 

A judgment which is based on an indefinite 
conclusion i. e., “there is much force in the con¬ 
tention*’ is not in accordance with law and is 
liable to be set aside. (Coutts and Sultan Ah¬ 
mad , JJ.) TUGDEO NARAIN SlNGH V. BHAGWAN 

Mahto, 54 I. C. 672 : 1 P. L. T. 27. 

-0. 41, R. 31— Contents of judgment- 

issues discussed. 

An Appellate Court is bound to give judgment 
on all issues discussed in the first Court. (Sharf- 
uddin and Roe, JJ.) NarayaN Prosad v. Ga jo 
Mahton. 2 P. I. W. 181: 42 1. C. 888: 

3 P. I. J. 701. 


-0. 41, Rr. 31 and 11— Contents of judg 


ment. 

The provisions of O. 41, R. 31 are not app’i* 
:able in their entirety to the dismissal of an ap¬ 
peal under O. 41, R. 11. (MXoll, J. C .) Nga SaN 
3aw v. Nga Lu E. 33 I C. 666 : 

tt R R. 11915) II. 92- 


-0. 41, R. 31 —Contents of judgment. 

The judgment of an Appellate Court must con¬ 
form strictly to the provisions of O. 41, R* 3*\ 
C, P. C„ and must contain the points raised for 
determination and the reasons for its decision 
thereon. (Maung Kin, J.) Mi NYiN Tha Me v. 
Mi Ngo Wun Me. 31 I. C. 896 : 9 Bur. L. T. 8 * 
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C. P. CODE (V OF 1008), 0. 41, R. 31-Contents of 

judgment. 

-0. 41, R. 31 —Contents of judgment — 
Interference by High Court. 

An Appellate judgment not complying with the 
provisions of O 41, R. 31, C. P. C-, is liable to be 
interfered with by the High Court under S. 100 of 
C.P.C. An appellate judgment, specially one that 
concerns with the finding of the Lower Court, 
should contain the points for determination and 
the reasons for the decision, (Twomcy, J.) Mg. 
Po Gaing v. Ramanathan Chetty. 

111. C. 915 : 4 Bur. L. T. 201. 

Defective Judgment. 

-0. 41, R. 31— Defective judgment — 

Findings of fact. 

( Obiter ) The first Appellate Court should 
necessarily give its findings of fact (which are 
conclusive in second appeals) clearly and deci¬ 
sively on each material point ; otherwise its deci¬ 
sion is liable to be set aside in second appeal, 
though the litigation may have gone on for a long 
time and the amount involved is small. (Sander¬ 
son, C. J. and Mookerjecy J.) Hasmatullah v. 
Harimohan Sarma. 34 I. C. 942. 

--0. 41, R. 31 —Defective judgment—Adop¬ 
tion of judgment of lower Court. 

There is abundant authority for holding that 
the Judge of an appellate Court should state his 
own reasons and should not confine himself to 
approving reasons of the Court of the first in¬ 
stance. A general and wholesale adoption of the 
judgment of the Court of first instance cannot be 
considered as a sufficient compliance with the 
law. (Moti Sagar, J.) Mt. Aisha Bibi v. Mt. 
Sughra JAN. 1923 Lah. 658. 

-0. 41, R. 31 — Defectiie judgment — 

Reasons for finding—Statement of. 

The judgment is not illegal when the appellate 
court decides cursorily on the basis of the issues 
discussed in the lower court. (Pearson, J.) Sheo 
Baksh Shah v. Mannu Singh. L. R. 3 A. 454. 

- !—31 —Defective judgment. 

It is improper for a court to dismiss a suit to 
contest an alienation on the ground that it refer¬ 
red to a small plot of useless land, and a court is 
not justified in refusing to administer the justice 
according to the law of the land. (Shah Din, C J.) 
Mbhngoa v. Mihan Singh. 87 P. L. R 1917 : 

42 I. C. 244 : 83 P. W. R. 1917. 

-— 0. 41, R. 31, and 8. 99 —Defective judg¬ 
ment. 

The omission of an Appellate Court to comply 
with the provisions of O. 41, R. 31, is mere irregu¬ 
larity and is curable by S. 99 of the Code, ( Kin¬ 
caid and Raymond s A. /. C.) Lakhambai 
v. Devibai. 59 I. C. 673: 14 8 . L. R. 132. 

Mandatory Provision. 

-0. 41, R. 31 —Mandatory provision. 

The provisions ol O. 41, R. 31, C. P. Code, are 
mandatory. A Judge is bound to give the points 
for decision and the reason for the decision there¬ 
on in order to enable the Court of second appeal 
to see that the Judge whose findings on facts are 
binding as the High Court has put properly before 


C. P. CODE (V OF 1908), 0. 41, R. 33—Amendment. 

him the points at issue and has decided them. 
9 A. 26 Rel. (Gokul Prasad, J.) Gupta Nand 
v. Hehari Lal. 21 A. L. J. 567: 

L. R. 5 A. 21 : 1924 A. 100. 

0. 41, B. 31— Mandatory Provision- 
Contents of Appellate Court s judgment. 

The provision, that the Appellate Court's 
judgment should contain the points for deter¬ 
mination, the decision thereon aud the reasons 
for the decision, is imperative. (Richards, J.) 
Habibullah Khan v. Abdullah Khan. 

9 I. C. 804. 

Statement of Reasons. 

-0. 41, R. 31— Statement of reasons. 

A Lower Appellate Court is not bound to 
dispose of all the reasons given by the first Court, 
if it gives special reasons for holding differently 
12 W. R. 361 at P. 362 Foil. (Jenkins, C. J. and 
Mookerjee, J ) Jatra Mohan Nandi v. Pitambar 
Mistri. 26 I. C. 543 : 19 C. L. J. 385. 

-0. 41, R. 33. 

Amendment. 

Connected Suits. 

Co-respondents. 

Correction of Error. 

Discretionary Matter. 

Exonerated Party. 

Ex parte Decree. 

Leave to Withdraw. 

New Reliefs. 

Non-appealing Defendants. 

Non-appealing Plaintiffs. 

Powers of Appellate Court. 

Subsequent EventB. 

Amendment. 

-0. 41, R. 38— Amendment — Error in 

decree — Correction of, by Appellate Court in 
favour of party not appealing. 

Three of four trustees brought a suit for rent 
against the lessee, the first deft, making the 
other trustee the second deft, in the suit. The 
trial judge passed a decree for three-fourths of 
the rent in favour of the plfis. and a decree in 
favour of the second delt. for one-fourth less the 
sum received by him on account. The first deft, 
alone appealed to the High Court which in dismis- 
ing bis appeal modified the decree' of the first 
court by awarding to the plff. the entire amount 
and declaring that as to a portion, it was for the 
second deft.’s share. Held, that the decree of the 
trial judge was erroneous and the High Court 
had power to make the decree they did, as the 
appellant had brqught the entire decree on appeal. 
(Lord Sumner.) Tricomdas Cooverji Bhoja v. 
Gopi Nathji ThakuR. 

44 Cal. 769 : 44 I. A. 65 : 1 P. I. J. 262: 

15 A. L. J. 217 : 25 C. L. J. 279 : 

32 M L. J. 357 : 21 M. L. T. 262 : 

21 C. W. N. 577 : (1917) M. W. N. 868 : 

5 L. W. 654: 39 I. C. 156: 19 Bom. L. R. 450 (P.C.). 

-O. 41, R. 33— Amendment) — Decree- 

Powers of Appellate Court. 

The High Court can correct errors in the decree 
of the lower court even if some of the parties are 
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absent before it in appeal. (Ayling and Sadasiva 
Iyer, JJ.) Venkatachella Pillai v. Ranga 
Pillai. 17 M. L. T. 220 : 

28 I. C. 694 : 28 M. L. J. 334. 

-0. 41, Rr. 33 and 22 —Amendment — 

Decree —Cross-objections not necessary. 

The C. P. C. gives an Appellate Court full dis¬ 
cretion in the matter of altering and amending 
decrees so as to give a just judgment between 
the parties and failure of the respts. to file cross- 
obejections does not bar the Court from granting 
appropriate relief. ( Lindsay , /. C.) Kidar Singh 
v. Ganesh. 42 I. C. 411 : 4 0. L. J. 532. 

Connected Saits. 

--—-0. 41. R. 33 —Connected suits—Appeal 

filed in one—Conflicting findings. 

Where a plaintiff instituted a suit for rent and 
also a title suit and an appeal was preferred 
against the decision in the rent suit only and 
the Judge came to certain findings different from 
those arrived at by the Munsif in the title suit. 
Held , though no appeal was preferred from the 
decision in the title suit the Judge could deal 
with the appeal before him and go into questions 
necessary for the decision of the appeal. ( Htida , 
/.) Nalinakshya Datta v. Dhan Krishna. 

56 1. C. 282. 

Co-Respondents. 

--— 0. 41, Rr. 33 and 22-Co-respdts.—Appeal 

by one defendant against plaintiff — Cross-ap¬ 
peal by defendant-respondent—Relit f. 

Where one of several defendants against whom 
a decree is passed has allowed the period for ap¬ 
pealing to elapse, O. 41, R, 22, C. P. C., is not in¬ 
tended to revive his right merely because a co¬ 
defendant has instituted an appeal against the 
plaintiff on entirely different grounds. O. 41, 
R. 22 (1) in so far as it related to a cross objection 
provides for a case where a respondent, although 
the decree is not entirely in his favour, is content 
to let the matter rest provided his opponent does 
not appeal, but who may not be willing to run 
the risk of having the findings in his favour vari¬ 
ed or reversed without an opportunity of appeal¬ 
ing againut the findings which are adverse to him. 
The rule should ordinarily be confined to cases 
of cross-objection urged against the appellant 
but O. 41, R. 33 gives the Court a wide discretion 
where justice requires it, that cross-objections 
against a co-respondent should be heard. 33 
Mad. 705, not foil.; 43 Cal. 790; 28 C. L. J. 123; 15 
C. I>. J. 61 referred to. ( Miller , C. J, and Coults , 
J.) The Official Trustee of Bengal v. Char¬ 
les Joseph Smith. . 5 P. L. J. 328: 

1 P. I. T. 434: 1920 Pat. 161. 

Correction of Error. 

-0. 41. R. 33 —Correction of error—Appel¬ 
late Court—Powers of. 

An Appellate Court has power under O. 41, 
R. 33 of the C. P. C. to correct accidental slips in 
the judgment or decree of the lower Court even 
without an application under S. 152 of the C.P.C. 
(Mi Ur a, A. J. C.) Dileshwar Ram Brahmin v. 
Nohar Singh. 48 I. C. 193. 


C. P. CODE (V OF 1908), 0. 41. R. 33-Ex parte 

Decree. 

Discretionary Matter. 

-0. 41, R. 33 and 0, 7, R, 7— Discretion¬ 
ary matter. 

The discretion allowed to the Judge by O. 7, 
R. 7 and O. 41, R. 33 is wide and covers 
the granting of a declaratory decree in a suit for 
possession where alternative relief is claimed 
therein. (Campbell, J.) Arjun v. Jug Lal. 

1923 Lah. 422. 

-0. 41, R. 83 —Discretionary matter — 

Pdwcr of Appellate Court. 

When a lower Court vested with discretion has 
exercised it upon an immaterial ground it is a 
case of no real exercise of discretion and the ap¬ 
pellate Court can freely interfere. (Chaudhuri, J. 1 
G. C. Sett v. Madhoram Haradeo Doss. 

33 I. C. 640. 

Exonerated Party. 

-0. 41, R. 33 —Exonerated defendant — 

Power to decree—Power to decree against defend¬ 
ant exempted by Lower Court. 

An Appellate Court can decree the suit against 
a person who had been exempted from liability 
by the Lower Court’s decree, under O. 41, R, 33, 
C. P. C. (1913) M. W. N. 1024 Ref. (Sunder Lal, 
J.) Bhawani Das v. Babu Singh. 25 I. C. 273. 

-0. 41, R. 33 —Exonerated Party—Decree 

—Appellate Court's powers. 

The Appellate Court is competent make a 
decree in favour of a party in second appeal 
though such person was not a party to the first 
appeal. (Chilly and Chatterjee, JJ,) Abdul 
Aziz v. Momin. 9 I. C. 815. 

-0. 41, R. 83 —Exonerated defendant— 

Decree—Plaintiff not appealing against one of 
several defendants—Whether decree can be given 
against that defendant. 

The respondent in an appeal prayed in his cross¬ 
objections that one of the defendants against 
whom the suit was dismissed should be made 
jointly liable for the decree. It was held, that the 
court under O. 41, R 33 had power to decree the 
claim against that defendant even though there 
has been no appeal against him. (Scott Smith, J- 1 
Rangila Mal v. Pheru. 93 P. L. B. 1914: 

23 I. C. 410: 37 P. W. B. 1914. 

-0. 41, B. 33 —Exonerated defendant—H 

can be made party in appeal—Interlocutory order 
— Revision — C. P - C., S. 115. 

An Appellate Court can add as party a person 
who was exonerated by the trial Cour\ but where 
there is already a memo of objections seeking to 
make him liable and the appeal is pending, the 
order making him a party is in its nature interlo¬ 
cutory, and a High Court will not interfere. 31 
M. 44.'' Dist.; 16 C. W. N. 612; 38 M. 705: 21 I- C. 
767 Foil. (Sadasiva Aiyar, J.) Reballa BabU 
Reddy v. Dodla Rami Reddy. 31 I. C. 978 

Ex parte Decree. 

-0. 41, Br. 33 and 4 and 0. 9, B. 13-Es- 

parte decree— Application to set aside. 

Where an ex parte decree imposes a separate 
liability on the absent defendant, who is no party 
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C. P. CODE (V OF 1908), 0. 41, R. 33-Leave to 
withdraw. 

to the appeal from the total decree, the applica¬ 
tion to set aside the ex parte decree should not 
be disposed of so as to affect the interests of the 
co-defendants. (Abdul Rahim and Kumar a- 
swami Sastri, JJ.) Ramachandra Mallayav 
NarayaNA Hegade. (1917) M. W. N. 808: 

22 M. L. T. 480 : 42 I. C. 972: 7 L. W. 10. 

Leave to withdraw. 

— --0. 41, R. 33 and 0. 23, R. 1— Leave to 

withdraw—Appeal from a part of a decree by de¬ 
fendant—No cross-appeal or cross-objection by 
the plaintiff—Power of Appellate Court to grant 
leave. 

The power given to the Appellate Court by O 41, 
R. 33 is to be cautiously exercised and is not 
to be invoked in favour of a litigant so as to ena¬ 
ble him to evade the provisions of other statutes 
like the Lim. Act and the Court Fees Act. The 
defendants appealed against the partial decree in 
so far as it was adverse to them. The plaintiff 
did no; prefer a cross-appeal, nor did he present 
a memorandum of cross objections. An applica¬ 
tion made to the Appellate Court on behalf of the 
plaintiff during his argument, foi leave to with¬ 
draw from the suit with liberty to bring fresh 
suit upon the same cause of action. Held, that 
the Appellate Court had power under O. 41, R. 33 
to do so. (Mookerjee and Chatterjee , JJ.) Akiman 
Nissa v. Bepin Behari. 20 C. W. N. 644: 

32 I. C. 499: 22 C. L. J. 397. 

New Reliefs. 

-0. 41, R. 33 and 0. 7, R. 7 —New reliefs — 

— Reliefs not claimed not to be granted. 

An usufructuary mortgagee who sues the pur¬ 
chasers cf the equity of redemption and prays for 
a decree for possession or for a money decree, is 
not entitled to a decree for the usufruct of the 
property accumulated in the hands of the Dt. 
Magistrate while the property was under attach¬ 
ment in proceedings under S. 145 of the Cr. P.C. 
An Appellate Court ought not to give a dscr cc 
for a relief not claimed in the plaint. (Sharfud- 
din and Roe, JJ.) Chbbani Oja v. Gui.ab Oja. 

43 I. C. 463 : 2 P. L. J. 698. 

Non-appealing defendants. 

'—0. 41, R. 83— Non-appealing defendant— 
Appeal by one defendant only—Others not 
impleaded—Decree in favour of defendant not a 
party. 

A suit for profits was decreed partly against K 
and partly against J and J and B preferred an ap¬ 
peal. without impleading K as a party to it. K. 
Hid not appeal, and no appeal or cross-objection 
was filed by the plaintiffs against J and B. The 
Appellate Court held that K was not liable at all 
for any sum. It dismissed the appeal and at the 
same time modified the decree by exempting K.. 
and decreeing the whole amount as against J. 
On second appeal by and B., Held that the Lower 
Court had jurisdiction to modify the decree as it 
did. 34 All, 32 (F. B.) Ref. (Sulatman and Gokul 
Prasad, JJ.) Jawahar Bano v. Shujat Husain 
Begam. 18 A. L. J. 926 : 58 I. C. 114 : 43 A. 85 : 

2 U. P. L R, (A.) 809. 

-0. 41, B. 33—Af on-appealing deft.-Decrec 

in favour of. 


C. P. CODE (V OF 1908), 0. 41, R. 33—Non-appealing 

defendant*. 

An Appellate Court |lias powers to set aside 
decree of the first Court in respect of a portion 
which is against the respdt. and even though 
respdt. has not appealed, in that respect. (Chamier 
and Piggott , JJ.) Mordhaj Singh v. Jahangir- 
mal. 28 I. C. 428. 

-0, 41, R. 33— Non-appealing deft.—Power 

af Appellate Court. 

An Appellate Court cannot vary a decree in 
favour of a party not appealing, so that where 
plff. obtained a mortgage decree subject to pay¬ 
ing a certain amount to a prior mortgagee and in 
an appeal by the deft, the sum was reduced. Held 
that the amount could not be so reduced. (Rich¬ 
ards, C. J. and Bannerji, J .) Pitam v. Gaya Pra- 
SHAD. 23 I. C. 886. 

-——0. 41, R. 33— Non-appealing deft .— 

Power to modify decree in favour of. 

Where one only of three defts. appealed to 
the lower court which modified the decree of the 
Court of first instance in so far as the other defts. 
also were concerned. Held , it was wrong in 
modifying the decree appealed against in favour 
of the absent defts. without raakiug them parties 
to the appeal. (Fletcher and Hmla, JJ.) Jogesh 
Chandra Banerjee v. Sarada Kumar Chakra- 
VARTHI. 49 I. C. 834 : 23 C. W. N. 223, 

-0. 41, R. Non-appealing defts .— 

Decrc.e against Persons not Parties to appeal. 

Where some ol' several defts. appeal without 
impleading their co-detts. as respdts., the Appel¬ 
late Court has no jurisdiction to pass any decree 
against those co-defts. without adding them as 
parties to the appeal. (Chitty and IValmsley , JJ.) 
Durga Charan Bose v. Lakhi Narain Bera. 

47 I. C. 917. 

-0. 41, R. 33— Non-appealing defts. — Dis¬ 
missal of entire suit.' 

An Appellate Court cannot dismiss a suit, when 
some of the defts. only come before it as appel¬ 
lants. (Fletcher and Richardson, JJ.) Rasmat 
Ali v. Asabali. 38 1. C. 14o. 

0. 41, R 33 —Non appealing defendant — 
Decree against. 

The powers given by O. 41, K. 34 are discre¬ 
tionary and no Court would pass a decree in 
favour of a litigant who has failed to avail him¬ 
self of the ordinary remedy by way of appeal, nor 
against persons not impleaded as parties to the 
appeal. (Abdul Raoof, J.) Ilahi Baksh v. Javin- 
dra Mal. 54 I. C. 971 :1 Lah.396. 

-0. 41, Rr. 33 and 22— Non-appealing deft. 

—Power to modify decree. 

An Appellate Court has power to modify the 
decree in the respdt.'s favour though no cross-ob¬ 
jections had been filed by him. (Scot t-S with and 
Leslie Jones, JJ). Balram Singh v. Bal Deo 
Singh. 42 I. C. 443. : 168 P. W. R, 1917. 

--0. 41, R. 33— Non-appealing deft .— 

Appeal by some defts—If court can rescind 
against other defts. 

An Appellate Court is generally not justified in 
rescinding a declaratory decree given by the 
Lower Court, as against those detts. who have 
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C. P. CODE (V OF 1908*, 0. 41. R. 33-Non-appeal¬ 
ing defendant. 

accepted it upon an appeal by other defts. ( Ratti - 
gan and Chevis , JJ) Fateh Muhammad v. Fatf.h 
Muhammad Khan. 80 P.L.R. 1913 : 

18 I. C. 758 : 109 P. W. R. 1913. 

-0.41, R.33— Non-appealing deft—Power 

to modify decree in favour of deft, tiot party to the 
appeal. 

It is competent to a Court under O. 41, R. 33 to 
modify the decree of the Lower Court in favour ol 
parties to the suit even though they have not been 
impleaded as respdts. in the Court of appeal. As 
a rule where interference with a decree in favour 
of a person not before the Court of appeal is 
deemed necessary, the Court should implead him 
in the exercise of its plenary powers. [Seshagiri 
Aiyar and Phillips , //.) Mukku Venkatramayya 
v. Mukku Chinniah. (1919) M-W.N. 807 : 

53 I. C. 201 : 10 L. W. 357. 

--~0. 41, R. 33—.V on-appealing deft.—Power 

to vary decree. 

Where a decree makes a minor personally liable 
on a guardian’s contract, the Appellate Court has 
jurisdiction to see that a proper decree is passed 
even in the absence of a memorandum of appeal 
or cross-objections by the minor. (Seshagiri Aiyar 
and Napier JJ.) Vbnka r.-\SAMi Naicker v. Mu- 
THUSAMI Pillai. 34 M. L. J. 177 : 

45 I. C. 949 : 23 M. L. 1\ 280. 

-0. 41, R.33 — Non-appealing deft.—Relief. 

Where the Lower Appellate Court set aside a 
mortgage decree against non-appealing defts. 
though the grounds of their defence were not com¬ 
mon, the High Court upset the decree. ( Seshagiri 
Aiyar and Phillips , JJ.) Mayandi Chettiar v. 
Tirumalai Iyangar. 311. C. 986. 

-0.41, R. 33—iV on-appealing defendant 

—Dismissal of suit against one defendant—Dis¬ 
missal against other defendants not impleaded — 
Power of High Court. * 

Where a suit is dismissed against one of the 
defendants as time barred, the High Court can 
dismiss it against the other defendants who did 
not appeal. 24 I.C. 924 ; 28 I.C. 694. Foil, (Ayling 
and Tyabji , JJ.) SubbaRAYalU Naidu v. Papam- 
mal. 29 I. C. 579. 

-0. 41, R. 33— Non-appealing defendants — 

Reversal in favour of. 

Reversal in favour of non-appealing mortgagor 
can be effected by an appellate Court by O. 41, 
R. 33. C.P.C. ( Miller , C. /. and Mullick, J.) Ajti 
Chaudhuri v. Janak Lal Chaudhuri. 

1923 Pat. 332 : 1924 P. 336. 

-0. 41, Rr.33 and 22—Non appealing deft. 

—Relief— Ijara in record of rights—Onus. 

In a suit lor arrears of rent against tenants 
and co-sharers the latter pleaded their right to 
ijara interest, which would bar the plaintiff's soit. 
Held , that the onus was on the co-sharers to 
prove that the ijara was valid, subsisting and 
operative at the time of suit. Though respdt. does 
not file a memorandum of cross-objections relief 
can be given to him under O. 41, R. 33, C. P. C. 

( Mullick , /.) Bibi Kainly v. Sarban Lal. 

42 I. C. 414. 


C. P. CODE (V OF 1908), 0. 41, R. 33—Powers of 

Appellate Court. 

-0.41, R. 33 —Non-appealing deft.—Power 

of Appellate Court to vary decree of Lower Court 
without there being oross-appeal. 

O. 41. R. 33, applies only to cases in which for 
the ends of justice and for the equitable execu¬ 
tion of a decree, the Appellate Court considers it 
necessary to make a material variation in the de¬ 
cree. Und p r it the appellate court cannot wipe off 
the decree of the Court below even in respect of 
that portion of the decree which is against the 
respdts. who did not file cross-appeal. ( Sharfud - 
din and Roc , JJ.) Ram Chandra Chowdhury v. 
Madhe Prasad Chatterji. (1918) Pat. 26: 

36 I. C. 537 : 5 P. L. W. 213. 

-0. 41, Rr. 83 and 22— Non-appealing deft. 

—Power of Appellate Court to vary decree of 
Lower Court — Cross-objections. 

If a party appeals against that portion of the 
decree in which he has been unsuccessful, the 
Appellate Court cannot in general setiaside so 
much of the decree as bas been in favour of the 
appellant, without any formal cross-objections. 
34 M. 32 Ref. (Saunders, J. C.) Maung Chit Pu 
v. Maung Pyau:vG. 2 U.B.R. (1916) 144: 

39 l. C. 380 : 11 Bur. L. T, 19. 

Non-appealing Plaintiffs. 

-0, 41. R. 33— Non-appealing plffs—Ap¬ 
peal by one—If decree in favour of all can be 
passed. 

Under O. 41, R. 33 an appellate Court can pass 
a decree in favour of all the plaintiff's though 
only one of them has appealed. (R eul, C. J ) 
Bhagtu v. Bua Ditta. 26 P. W. R. 1912: 

13 I. C. 957 : 34 P. L. R. 1912, 

Powers of Appellate Court. 

-0. 41. R. 33 — Powers of Appellate Court 

—Power to make order to do justioe. 

If in a suit by certain reversioners for recovery 
of possession of the properties of the last male 
owner one or other of the plaintiffs is entitled to 
the property by succession, the suit should not 
be dismissed because one of the plaintiffs alone 
has failed to make out a title, particularly, when 
as a result of the dismissal of the suit the right of 
the co-plaintiffs would be barred. In such a case 
the Appellate Court should act under O. 41, 

R. 33, C. P. C. ( Viscount Haldane Lord 
Parmoor , Lord , Wrenbury, SirJohn Edge and 
Ameer Ali.) Ravaneshwar Prasad t Singh v. 
Chandi Prasad Singh. 36 I. C. 499 : 43 C. 417 

(P. C.). 

-0. 41, Rr. 33 and 4 —Power of Appellate 

Court-Co sharers, suit by some, impleading others 
as defts.—Decree in favour of all. 

Where some of the co-sharers bring a suit for 
recovery of their share of the common properties 
impleading the others as defts. and the first court 
granted a decree in favour of all of them. Held, 
that it was the duty of the Appellate Court to 
transpose the co-sharer defts. as plffs. and mai*- 
tain the decree in their favour and that it was 
not proper to dismiss the suit so far as the co- 
sharers were concerned. [Mr. Ameer AH,) SRi* 
mati Nrityamoni Dasi v. Lakhan ChundeR Sen. 

43 Cal. 660 : 20 C. W. N. 522 : 30 M. L. J. 529 : 

(1916) 1 M. W. N. 332: 3 L. W. 471 : 

18 Bom. 1. B 418 : 83 I. C. 452 : 

24 C.L.J. 1 : 20 M I. T. 10 (P. &>• 
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C. P. CODE (V OF 1908), 0. 41. R. 33—Powers of 

Appellate Court. 

-0. 41, R. 33 —Powers of Appellate Court 

Transposition of respondent as appellant — Pro¬ 
cedure. 

An appellate court acts without jurisdiction in 
ordering by its judgment that a respondent who 
had not been formally transposed as appellant, 
should be shown as appellant. Such an order 
deprives the respondent of his costs and ought to 
have been made during the pendency of the appeal 
and not as part of the judgment. I Piggott and 
Walsh , JJ.) Hakdeo Prasad v. Damodar Pra¬ 
sad. L. R. 4 A. 536 : 71 I. C. 424 : 

20 A, L. J. 980 : 1923 A. 119. 

-0. 41, R. 33— Powers of Appellate Court. 

Where an appellate court is seized of the whole 
case on appeal, it can make such orders as are 
necessary to terminate the controversies and to 
do justice between the parties by making the ne¬ 
cessary alterations in the decree of the lower 
court. ( Piggott and Walsh , JJ.) Govind Dass 
v. Ram Charan Lonia. 68 i. C. 307 : 

4 U. P. L. R. 25 (A). 

-0. 41, R. 33— Powers of Appellate Court 

—Appeal not from whole decree. 

An Appellate Court should not set aside the de¬ 
cree as a whole where the appeal is not against 
the whole decree. (Griffin and Tudball, JJ.) 
Bakht Bahadur v. Kishen Narain 

18 I. C. 543. 

-0. 41, R. 33 —Power of Appellate Court 

—Appeal not against the whole dearec. 

An appellate Court should not disturb the de¬ 
cree of the lower court so as to affect the decrees 
against those defendants who had submitted to it. 
( Tudball , J.) Basant Lal v. Nurul Hasan. 

18 I. C. 530. 

0* 41, R. 33 —Powers of Appellate Court 
—Limits to. 

R. 33 is very wide but care and discretion must 
be used by Appellate Courts in exercising the 
powers conferred by the rule, and they should 
not lose sight of the other provisions of the Code 
itself nor of the Court Fees Act nor the law of 
Limitation. R. sued J. for rents. The first Court 
partly decreed and partly dismissed the suit. R. 
appealed but J. neither appealed nor filed any 
objections. The Appellate Court referred certain 
issues to the lower court and on return of the 
findings dismissed R's suit entirely. Held, the 
dismissal of the entire suit was not a proper ex¬ 
ercise of the discretion, ( Richards , C.J., Bancrjee 
and Tudball, JJ .) Rangam Lalv.Jhandu 
11 I. C. 640 : 8 A. L. J. 1111 ; 34 AH. 32 (F. B.) 

0- 41, R. 83— Powers of Appellate Court 
—Partition suit. 

The appellate court has power to exercise the 
powers conferred upon it by O. 41, R. 33 in 
partition suits. There is no restriction of the 
powers as to any class of suit under that rule. 

(Chatterjee and Panton , JJ.) Probhat Chandra 
Biswas v. Gopal Chandra, 

49 C. 379 : 1922 Cal. 398. 

-0. 41, R. 33— Powers of appellate court 

—Grant of relief against defendant not im¬ 
pleaded as a party to the appeal. 


C. P. CODE (V OF 1908), 0. 41, R. 33-Powers of 

Appellate Court. 

An appellate court can grant relief to an appel¬ 
lant as against a defendant against whom there 
is no appeal. The powers conferred by O. 41, 
R. 33. should be exercised in cases where, as the 
result of an Appellate Court's interference in 
favour of the appellant, further interference is 
required to adjust the rights of the parties in 
accordance with justice, equity and good con¬ 
science. 22 C. L. J. 390 toll. ;N. R Chatterjee 
and Panton, JJ.) BikRam Kumar Bose v. Mohit 
Krishna Bcse. 64 I C. 178. 

-0. 41, R. 33— Powers of A ppcllatc Court. 

The first Court passed a decree in a rent suit 
for a proportionate amount of rent, payable in 
respect of land included in the plaint, and held 
that the holding covered more land. In an appeal 
by the plff., the Appellate Court held that no 
relief should be granted to the plff. and thus dis¬ 
missed the sjit. Held that having regard to R. 33, 
the Appellate Court's decision was not with¬ 
out jurisdiction and that no Second Appeal lay 
as the value of the suit was not above Rs. 100, and 
no question of law was involved. (Huda, J.) 
JOGENDRA KlSHOHE V. NASIMUDDIN SARKAR. 

62 I. C. 623. 

-0. 41, R. 33 — Powers of Appellate Court — 

Remand of -whole case on the merits—Practice. 

Where a suit had been partly decreed in ap¬ 
peal and no second appeal had been preferred to 
the High Court against the portion allowed, the 
High Court has ample jurisdiction to make an 
order remanding the whole case for determination 
on the merits. (1901) 2 Ch. 720, Ref. (Fletcher and 
Walmsley , JJ.) Sarada Sundari Dasya v. 
Gangahari Saha. 52 I. C. 801 : 46 Cal. 738. 

-0. 41, R. 33 —Powers of Appellate Court 

—Limits to. 

O. 41, R. 33 of the C. P. C. must be cautiously 
applied, generally in cases where but for recourse 
to it the ends of justice would be defeated. Thus 
the rule should not be invoked in favour of a liti¬ 
gant so as to enable him to evade the provisions of 
other statutes like the Limitation Act and the 
Court Fees Act. ( Sanderson , C. Woodroffe and 
Mukerjec , JJ.) Shib Chandra Kar v. Dulcken. 

48 I. C 78 : 28 C. L, J. 123. 

—;-0. 41, R 33 —Power of Appellate Court — 

Limits of. 

The rule is widely expressed and should be 
limited to cases when the interference is required 
to adjust the rights of the parties in accordance 
with justice, equity and good conscience. Where 
a plff. obtained a decree for a portion of the claim 
and appealed against the part disallowed and the 
deft, did not prefer any cross appeal nor take 
objections, the court of appeal had no power in 
the proper exercise of discretion to dismiss pjft.'s 
suit- (Chatterjee and Richardson, JJ.) Kshum 
Chand Bhutaria v. Ghani Muhammad Shah. 

38 I. C. 361. 

-0- 41, R. 33 — Powers of Appellate Court 

—Appeal by plff. from partial decree—No cross¬ 
appeal or cross-objection—Suit if can be dismiss¬ 
ed. 

O. 41, R. 33 though very widely expressed is 
not to be applied to enable a party litigant to 
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C. P. CODE (V OF 1908), 0. 41, R. 33—Powers of 
Appellate Court. 

ignore the other provisions of the Code or the 
provisions of other statutes, such as Lim. Act 
or Court Fees Act, etc. Ordinarily, O. 41, R. 33 
is limited to those cases where as a result of the 
Appellate Court’s interference with the decree in 
favour of the appellant, further interference is 
required in order to adjust the rights of the 
parties in accordance with justice, equity and 
good conscience. On an appeal by plff. against 
a partial decree for rent the whole suit could not 
be dismissed. Even if it could be, the discretion 
is not properly exercised in dismissing it, (AJoo- 
kerjcc and Richardson, JJ .) Abjal Majhi v. Ixtu 
Bepari. 22 C. L. J. 394 : 32 I. C. 494 : 

20 C. W N. 542. 


C. P. CODE (V OF 1908), 0. 41, R. 83—Powers of 
Appellate Coart. 

-0. 41, R. 33 —Powers of Appellate Court. 

The discretion given to an appellate Court 
under O. 41, R. 33 is very wide and empowers 
the Court to act in such a manner as will seem 
equitable to all parties. ( Kensington , J.) 
Harinal v. Ayasingh. 65 P. W. R. 1911 : 

9 I. C. 825 : 103 P. L. R. 1911. 

-0. 41, R. 33— Powers of Appellate Court. 

Powers of Court under O. 41, R. 33 can be 
exercised in revision for consistency in the 
decree. (Spencer and Devadoss , JJ.) Gopala 
Iyengar v. Mummachi Reddiar. 

17 L. W. 254 : 1923 M 392. 


-0. 41, R. 33 —Powers of Appellate Court 

—Alternative decree—Xo appeal by plff. 

Where plff. succeeded against one of the two 
defts. against whom relief was claimed in the 
alternative on an appeal by one deft, only the 
decree can be passed against the other deft. 
(Chatterjee and Mullick, JJ.) Ananga Mohan 
Chakraverty v. Bejoy Chandra Dutta. 

32 I. C. 491 : 22 C. L. J. 391. 


-0. 41, R. 33 —Power of Appellate Court- 

Extent of interference—Discretion. 

The power contained in the rule must be used 
with discretion and is ordinarily limited to cases 
where as a result of the Appellate Court's inter¬ 
ference with the decree in favour of the appellant, 
further interference is required to adjust the 
rights of the parties according to justice, equity 
and good conscience. ( Jenkins , C. J. and Chat- 
terjee , 7.) GaNgadhar Muradi v. Banabashi 
Pachihari. 24 I. C. 208 : 22 C. L. J. 390. 


-0. 41. R, 33 —Powers of Appellate Court 

— Decree. 

Where a suit by co-plffs, of whom one or the 
other is entitled to the property, is dismissed as 
one of them failed to establish the title if the 
dismissal bars the right of co-plffs. the Appellate 
Court should act under O. 41, R. 33 (a) and pass 
a decree. (Woodroffe and Carnduff , JJ.) 
Ravaneswar Prosad Singh v. Chandi Prosad 
Singh. 12 I. C. 931 : 38 C. 721. 


-0, 41, R. 33 —Powers of Appellate Court 

—Decree not challenged by the respondents. 

The Appellate Court cannot, while acting under 
R. 33, interfere with the decree obtained by the 
appellant so far as it is not challenged by the 
respondent in the form of cross-objections or 
appeal. ( Martineau , J.) Ramlal v. Dip Chand. 

60 I. C. 705 : 3 Lah. L. J. 231. 


.-0. 41, R. 33—Powers of Appellate Court 

—Power to pass Proper decree. 

The High Court had power to pass a proper 
decree by expunging, from the decree of the 
lower*court the direction of the lower court with 
regard to the manner of the realisation of the 
decretal amount which is not justified by law. 

(Broadway and Abdul Raoof, JJ.) Afzal Khan 
'v. MU9SAMAT MAIITAB BlBI. 

511. C. 819 : 59 P. W. R. 1919. I 


-0. 41. R. 33 -Powers of Appellate Court 

— Proper decree. 

Under O. 41. R. 33, C P.C, the High Court is 
entitled to pass any decree which is in accordance 
with justice, whatever the decision of the first 
Court or the Lower Appellate Court may have 
been. (Sadasiva Aiyar and Xapier,JJ.) Rama 
Aiyar V. Vanamamalai Aiyar. 27 I. C. 336. 

-0. 41, R. 33 —Powers of Appellate Court 

Trusts Aol (l of 1882), .S. 91— Vendor and pur¬ 
chaser—Breach of contract—Suit by first con¬ 
tracting party—Form of decree. 

Where a vendor agreed to sell a certain pro¬ 
perty to a certain person, but afterwards sold the 
property to another and the first contracting 
party brought a suit for specific performance. 
Held , that the proper decree to be passed was 
not to declare the second sale void but to direct 
the subsequent purchasers to execute a convey¬ 
ance to the plaintiff. The Court has power 
under O. 41, R. 33 to pass such a decree. The 
purchaser c:*n only be considered as a trustee 
for the first contracting party. (Benson and 
Sundara Iyer, JJ.) Subiha Pillai v. Vellappa 
Naicken. 10 M. L. T. 524 : 

(1911) 2 M. W. N. 560: 13 I. C. 170: 

22 M. L. J. 124. 


-0. 41, R. 33 —Power of Appellate Court. 

The object of O. 41, R. 33, C.P.C., is to enable 
the Court to do complete justice between the 
parties to the appeal. It was not intended to 
enable a deft, to obtain for a plff. not a party to 
the appeal a relief which the latter never asKe 
for. (Drake Brockman, J. C.) Rao VinayaK 0- 
Laxman. 44 1. C. 51 : 14N.L. R. 06 

-0. 41, R. 33— Powers of Appellate Court 

—Portion "of decree not appealed against. 

O. 41, R. 33 of the C.P.C. empowers an appei* 
late Court to interfere with a portion of the decree 
of the Trial Court which has not been appeaiea 
against in a case where the appellate Court adopts 
the ground of decision of the trial court and tries 
to give complete effect to if. 34 All. 32 dist.; 3 • 
85 relied on. (Foster, J.) Gobind Singh v. . J ai 
Gopal Singh. 1924 P- SM- 

-0. 41, R. 38— Powers of Appellate Court 

— Limits to. .- 

The rule should not be invoked to 
litigant to avoid the provisions of other staiui 
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such as the Lim. Act or the.Court Fees Act. [Daw¬ 
son Miller, C. J. and Coutts, J.) The Official 
Trustee of Bengal v. Charles Joseph Smith. 

5 P. L. J. 328 : 1 Pat. L. T. 434 : 
56 I. C. 262 : 1920 Pat. 161. 

-0. 41, R. 33 — Powers of Appellate Court 

An Appellate Court can pass any decree which 
ought to have been passed or to make any further 
decree as the case may require in favour of any 
of the parties. [Miller, C. J. and Adami , J.) 
Raghuna Kurmi v. Deo Narain Rai. 

51 I. C. 981 : 1919 Pat. 393. 

-0. 41, B. 33 —Powers of Appellate Court 

—To pass decree against any or all of co-defts. 

O. 41, R. 33 empowers an Appellate Court to 
pass in appeal a decree against any or all of the 
co-defts. against one or more of whom the Lower 
Court passed the decree under appeal. (Jwala 
Prasad, J.) Suraj Narain Singh v. Sugra. 

37 I. C. 842. 

-0. 41, B. 33 —Powers of Appellate Court. 

The powers of appellate court under O. 41, 
R. 33 can only be exercised in favour of a 
person who is a party to the appeal. [Maung 
A’i'm, J.) A C. T. R. M. Chetty v. Po U. 

63 I. C. 973 : 13 Bur. L. T. 163. 

-0. 41, B. 38 —Power of Appellate Court. 

Where A. a broker, purchased paddy from the 
plff. for B, and C. and the plff. sued A. B. and C. 
for recovery of the price and the trial Court 
granted a decree against A. alone, but on appeal 
by the plff. the Divisional Court decreed the plff.’s 
claim against B. and C. making no order as to 
the decree against A, for the reason that he had 
not appealed at all. Held by the Chief Court that 
the Divisional Court was wrong in not cancelling 
the decree against A. and under O. 41, R. 33 it set 
aside the decree of the Court of first instance 
passed against A. (Maung Kin, J.) Maung Po 
Thu v. Maung Po. Min, 391. C. 149. 


C. P. CODE (V OF 1908), 0. 43, B. 1. 

may be necessitated by the introduction of new 
law during pendency of appeal [Spencer and 
Phillips, JJ ■) Thenirkui.am Muthusami Iyer v. 
Kalyani Ammal. 21 M L. T 93 : 

5 L. W. S34 : 38 I. C. 223 : 40 Mad. 818. 

-*—0. 41, R. 33— Subsequent events—Powers 

of Appellate Court. 

An Appellate Court can take cognizance of 
matters which may have happened after the 
institution of the suit for the purpose of mould¬ 
ing the relief that a party is entitled to, provided 
it is not based on a new title which accrued 
after the action, so as to prevent injustice or 
avoid multiplicity of proceedings. 11 C. W. N. 
732 Ref. Where owing to a mistake in the con¬ 
struction of a mortgage deed, the Lower Court 
decides that interest as well as the principal sum 
was due on the date of default in payment of 
interest, the decree for the entire amount need 
not bf*disturbed if at the time of the decision of 
the appeal, the date for re-payment of the 
principal sum due had passed. [Abdur Rahim 
and Srinivasa Aiyangar, JJ.) SetHru Cherla 
Ra.nia Chendra v. Maharajah of Jeypore. 

34 I. C. 411 : 19 M. L. T. 360 : 

[ 1916) 1 M. W. N. 354. 

-0. 41, R. 33— Subsequent events — Duty of 

Court to take note. 

An Appellate Court should not shut its eyes 
to events occurring during tbe pendency of suit. 
(Mullick and Jwala Prasad , JJ ) Hill v. Satan 
Singh. 50 I. C. 857 : 4 P. L. J. 312. 

- 0 42, R. 27 —Recoi ,1 of reasons — Admis • 

sion of evidence. 

Where an appellate Court admits additional 
evidence on appeal without stating sufficient 
reasons therefor its findings are vitiated thereby 
and the case will have to be remanded for re¬ 
trial. 19 A. L. J. 407 Foil. [Gokul Prasad, J .) An 
Ahmad v, Kishan Prasad. 71 I. C. 289 : 

1924 A. 303. 


-0. 41, R. 33—Powers of Appellate Court 

—Point not taken in Lower Court. 

In spite of the defective pleadings of the parties, 
an Appellate Court is right in determining their 
legal rights on the evidence adduced in the case. 
A new plea which might be rebutted by evidence 
could not be raised for the first time on appeal. 
(Ticomey, J .) Maung Sein v. Ngee Nu. 

6 L. B. B. 144: 19 I. C. 2 : 6 Bur. L. T. 72. 

-0. 41, R. S3 —Powers of Appellate Court 

—Portion not appealed against. 

An Appellate Court has no power to interfere 
with the decree of the first court with regard to 
matters regarding which there was no appeal 
preferred to the Appellate Court. [Hayward, J. 
C.) Abdul Jabar v. Sheikh Karim. 9 I. C. 121. 

Subsequent events. 

-0. 41, B. 83— Subsequent events — Appel¬ 
late Court. 

A decision that a gift to unborn persons is in¬ 
valid before the passing of Madras Hindu Trans¬ 
fers and Bequests Act (1914) can be set aside by 
the Appellate Court after the Act. The Appellate 
Court can pass such further decree or order that 

VOL, 11—61 


- 0. 43 and 8 . 104 and 0. 9, R. 3— Appeal 

order. 

There is no appeal from an order under O. 43, 
R. 3. [Shah Din and Chcvis, JJ.) Shadi Lal v. 
Karamdin. 9 I. C. 238 : 250 P. W. B. 1911. 

- 0, 43, B. I — Order—Returning plaint is 

appealable. 

An order of Appellate Court returning a plaint 
for want of jurisdiction in the Court in which the 
suit is brought is appealable. [Walsh and Ryves, 
JJ.) Lachha Ram r. Virji. 19 A L. J. 305 : 

62 I. C. 399 : 3 U. P. I. R. (All.) 9. 

-0. 43, B. 1, and 0. 47, B. 7 -Order grant¬ 
ing review—No second appeal. 

There is no second appeal against an order 
granting a review. [Chattcrjee and Pearson, JJ.) 
Barada Kishore Acharjya Choudhry v. Jagat 
Chandra Das. 64 I. C. 568 : 

1922 Bom. 292. 

-0. 43, B. 1 and S. 104— Order granting 

leave to sue a receiver is not appealable. 

An order granting leave to sue a receiver for 
damages caused by his negligence, laches, etc., is 
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not appealable. ( Alaolcod , C. J. and Heaton , J.) 
Sriniwas v. M. C. Wax. 22 Bom. L. R. 1126 : 

59 I. C. 421 ; 45 Bom. 99. 

-0. 43, R. 1 —Appeal from order of re¬ 
mand—Findings of fad cannot be questioned. 

An appellant, in an appeal from an order of 
remand, cannot question findings of fact in the 
Second Appeal. (LeRossignol and Raoof , JJ.) 
Honda Ram v. Hotu Ram. 2 Lah. 25 : 

59 I. C. 715 : 31 P. W. R. 1921. 

-0. 43, R. 1 (1) and 0. 23, Rr. 3 and 10 — 

Appeal—Order adding legal representative. 

An application to be brought on record as legal 
representative of a deceased testator by his 
widow on the death of his executors, who had 
instituted the suit c^uld be made only under O. 22 , 
R, 3, and orders on such applications dre not 
appealable as they are not made appealable 
under O. 43, R. 1 (1). (Seshagiri Aiyar and Napier , 
JJ .) Lakshmi Achi v. Subbarama Aiyar. 

39 M. 488 : 2 I. W. 403 : 
28 M. L. J. 491 : 29 I. C. 142 : 
17 M. L. T. 385 : (1915) M. W. N. 327 

-0.43, R. 1—Dismissal for default— 

Application for restoration. 

An appeal lies against an order of dismissal 
of an application for restoration of the applica¬ 
tion dismissed in default (Halit fax, A. J. C.) 
Kalicharan v. Ratansingh. 19 N. L. R. 119: 

75 I. C. 589 : 1923 N. 293. 


C. P. CODE (V OF 1908), 0. 43, R. 1 (a) 

-0. 43, R. 1 (a '.— Older of remand. 

Remanding of a case without the exercise of 
inherent jurisdiction by District Judge is not 
competent and there can be an appeal against it. 
(Piggott and Walsh, JJ,) Gokul Prasad Har 
Prasad v. Ram Kumar. 

44 A. 176 : 19 A. L. J. 971 : 64 I. C. 878 : 

1922 A. 254. 

-0. 43, R. 1 (a)— Order returning memo. 

of appeal for presentation to proper Court — 
Appeal. 

No appeal lies against the order of an Appel¬ 
late Court returning a memo, of appeal to be pre¬ 
sented to the proper Court. (Bancrjec and Ryves, 
JJ.) Nurudin v. Pran Kishen Chakkravarthi. 

16 A. L J. 630: 47 I. C. 16 : 40 All. 659. 

-0. 43, R. 1 (a)— Order for return of plaint 

—Confirmed on appeal—Second appeal--Revision 
if lies. 

No second appeal lies against an appellate 
order confirming the order of the trial court re¬ 
turning a plaint for presentation to tbe proper 
Court. The fact that in the exercise of his juris¬ 
diction, the Dt. Judge commits an error does not 
give any right of revision of the order. (Banerji 
and Ryves. JJ.) Jwala Prasad v. East Indian 
Railway Co. 46 I, C. 99 : 

16 A. L J. 535, 


-0. 43, R. 1— Appeal — Older not a 

decree. 

Orders appealable under O. 43, R. 1 are not 
decrees, though coming under S. 47 or the defi¬ 
nition of decree in S. 2. (Stanyon, A.J.C.) 
Wasudeo v. HiRalal. 17 I. C. 884 : 8 N.L.R. 177. 

-0.43, R. 1— Appeal—Formalities of— 

Revenue Court, 

A second appeal preferred to a Rev. Court 
under the provisions of a special enactment like 
the Oudh Rent Act should not be dismissed on 
the ground that it is unaccompanied by a copy of 
the Lower Court’s judgment or on the ground 
that it is accompanied by a copy of the lower 
judgment which is incomplete in a suit as it 
relers to another main judgment not filed with 
the memo of appeal, inasmuch as he is not re¬ 
quired by law to file such a copy. (Holms, S.M.) 
Muhamad Abul Husain Khan v. Raj Kumari. 

34 I. C. 706 : 3 0. L J. 209. 

---0. 43, R. I—Dismissal of application 

under O. 9, R■ 9 on ground of previous dismissal 
under O. 17. R. 3— Appeal. 

When the plaintiffs application under O. 9, 
R. 9, C. P. C., is rejected on the ground that the 
previous order of dismissal was under O. 17, K. 3 
and not under O. 17, R. 2, the plaintiff is entitl¬ 
ed to appeal against it under O. 43. R. 1. ( Mullick 
and Kulwant Sahay , JJ.) Syed Bakar Hussain 
v. Mirza Hussain Mirza. 

4 P. 1. T. 46 : 73 I. C. 373 : 1923 P. 223. 


--0. 43, R. 1 (a )—Appellate Court- Return¬ 
ing plaint for presentation to proper court. 

An order of a first Appellate Court returning 
a plaint for presentation to the proper court is 
appealable. ■( Richards , C. J. and Tudball, /•) 
Dalip Singh v. Kundan Singh. 

12 A. L. J. 21: 22 I. C. 614 : 36 All. «• 


-0. 43, R. 1 (a) (4)— Order of remand by 

Special Judge under the Bengal Tenancy Ac 
—No appeal lies. 

There is no appeal against an order of remand 
passed by a Special Judge under the provision 
of the Bengal Tenancy Act. ( Ghose and CAfl' 
ner, JJ ) Debi Prasad Bhakat v. OFFiCM 
Trustee ok Bengal. 72 1. C. 10* • 

37 C. L. J. 314 : 1923 Cab 33 s - 


-0. 43. R. 1 (a.) and 0. 7. R. 10 ~~ Apf ^!^ e 

Forum—Order retaining filaint — Compu a 
with, effect of. 


Where a Sub-Judge returns a plaint j Dt 
i. 5,000 for presentation to the Court of t 
ansif holding it to be grossly overvala^. 
peal against the order lies to the High 
d not to tbe Dt. Court. The forum of app^ 
pends not upon the value as adjudge ad- 
on the value as accepted by the plff. 
dication. 34 Cal. 954 Foil. The mere fac' b , 

s'plff. obeyed the order of the Sub Jug ^ 

esentinR the plaint in the Munsif’s Coo 
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not deprive him of his right of appeal. (Walmsley 
and Huda, JJ) Tara Kanta Dass Chowdhury 
v. Kali Prosad Das Ghorai. 53 I. C. 1001 : 

23 C. W. N. 942. 

-0. 43, R. 1 (a), 0. 41. R 33 and 0. 7, R. 10 

—Return of plaint—For presentation to proper 
court — Appeal. 

An order passed by an Appellate Court direct- 
ing the plaint filed in the case to be returned for 
presentation to the proper Court is appealable to 
the High Court. ( Fletcher and Walmsley, JJ) 
Sarada Sundari Dasya v. Ganga Hari Saha. 

52 I. C. 801 : 46 Cal 738. 

-0. 43, B. 1 (a) and 0. 41. R. 23 —Order 

of remand — Appealability. 

Per Shadi Lal,C. J. and Martincau, J In 
order to determine whether an order of remand 
is appealable or not, the test is this: suppose, the 
Court instead of making an order of remand pass¬ 
ed a decree on the strength of the adjudication 
constituting the order of remand, would there be 
a second appeal from that decree ? If a second 
appeal would lie from the decree, the order of 
remand is appealable, otherwise not. 

Per Raoof, J.— An appeal from an order of an 
Appellate Court remanding a case under O. 41, 

R. 23, C.P. Code, does lie in all cases except those 
in which absolutely no right of second appeal 
against the appellate decree is given in the body 
of the Code or by any other law. 50 P. R. 1911 ; 
85 P.R. 1914 Diss. ; 20 I. C. 788 foil. (Shadi Lai, 
C. /„ Abdul Raoof and Martineau, JJ.) MUsst. 
Umri v. Shah Mahomed. 3 Lah. 218 : 

4 Lah. L J. 369 : 
1922 Lah. 178 IF. B.) 

-0. 43, R. 1 (a), (4)— Order returning 

plaint—Appeal— Remand— Order is not appli¬ 
cable. 

No appeal lies from an order passed in appeal 
under O 43, R. 1 (a), setting aside an order under 
R. 10 of O. 7 and remanding the case for ti ial on 
merits. (Broadway, J ) The Firm of Bhawani 
Ram Sarai Kanhi Ram v. The Firm of Har 
bans Singh Gopal Das. 2 Lah. L. J. 587. 

_-0. 43, R. 1 (a )—’'Plaint”—Memo, o) 

appeal. 

The word “plaint" in R. I (n) of O. 43 of C. P 
Code does r ot include a memo of appeal. No ap¬ 
peal lies against an order returning the memo, of 
appeal for presentation to proper Court ; revision 
however is competent. (Smith, J.) Kakm Ilahi 
v. Hakim Shah. 50 I. C. 865 : 2 Lah. L.J. 366. 

--0. 48, R. 1 (a) and 0. 41, R. 23 —Remand 

under inherent power—No appeal from order. 

There is no appeal for an order of remand 
under the inherent powers of an appellate court, 
and not falling under O. 41, R 23, C. P. C., and 
under O. 43, R. 1 (a), C.P.C. (Ayling, O.C. J. and 
Odgers. J.) Sheik Mahomed Marakayar v. 
Rangasami Naidu. 31 M. L. T. 182 (H. C.) : 

091. 0. 826 : 16 L. W. 515. 

--0. 43, R. 1 (a)—Right to appeal—Not 

lost by presentation to the Court directed. 

Plff. dees not lose his right to appeal against 
order of a Munsiff returning the plaint, by electing 


C. P. CODE (V OF 1908), 0. 43, R. 1 (c). 

to file the plaint in the Court to which he 
is directed. (Oldfield and Sadasna Iyer , JJ.) 
Narain Nair v. Chekia Kathri Rutty. 

34 M. L. J. 397 : 45 I. C. 89 : 41 Mad. 721. 

-0. 43,' R. 1 (a) and (w) and 0. 7, R. 11— 

Order rejecting plaint—Incidental decision — 
Valuation—Question of jurisdiction — Court Fees 
Act , S 12— Review of—C. P. C., S. 115 —Govt, of 
India Act, S. 107. 

An order rejecting a plaint under O. 7, R. 11 
is not appealable when such order is based on a 
question o. valuation pure anil simple. When 
the order necessarily involves a decision of the 
category or class under which a suit falls even 
though it incidentally decides a question of cal¬ 
culation the order is appealable, in cases where 
the order involves a question of jurisdiction, the 
High Court may interfere either under S. 115 of 
the C.P.C. or under S. 107 of the Govt, of India 
Act. Before or after ao order of remand fructi¬ 
fies by non-compliance into a recorded order of 
rejection, the Court contemplated in S 12 of the 
Court Fees Act may, for good and sufficient rea¬ 
sons, review its own order. 7 B. L. R, 663 : 6 C. 
249: 27 A. 406: 2 B, 146: 12 A. 129 Rel. (Atkinson 
and Manuk, JJ.) Chandra Mam Koer v. Basdeo 
Narain Singh. 49 I. C. 442 :4 P. L. J. 57. 

-0. 43, R. 1 (c )—Execution application 

Dismissal for non-prosecution — Appeal from 
order refusing to restore does not lie. 

Where the Court dismissed an application for 
execution for want of prosecution and subsequent¬ 
ly refused to iestore the application there is no 
appeal from the order refusing to restore the ap¬ 
plication. (Piggott and Walsh, JJ.) Bharat Indu 
v. Asghar Ali Khan. 45 A. 148 : 73 I. C. 453 : 

21 A. L. J. 135: L B. 3 A 622: 1923 A. 460 (1). 

-0. 4$, B. 1 (c) —Dismissal of application 

for restoration. 

A dismissal of suit for default is under O. 9, 
R. 8 and the dismissal of application for restora¬ 
tion is appealable under O. 43, R. 1 (c). (Piggott 
and Kanhaiya Lai, JJ.) Maharaj Shib Charan 
Dass v. Mahammad Zahur. 57 I. C. 245 : 

2 U. P. L. R (A.) 288. 

-0. 43, R. 1 (c) —Scoond appeal—Order of 

Appellate Court setting aside order of first Court 
dismissing suit for default. 

An order of the Appellate Court setting aside 
the order of the first Court dismissing the 9uit tor 
default of appearance of parties is not appeal- 
able. ( Tudball and Rafique, JJ.) Wahidulnisa 
v. Kundunlal. 20 I. C. 145 : 11 A. L. J. 615 : 

35 All. 427. 

-0. 43, R. 1 (c)— Order rejecting applica¬ 
tion for restoration—Appeal, 

Where an application for restoration is return¬ 
ed for presentation to proper Court owing to 
want of jurisdiction, the order is one rejecting the 
application and is appealable. (Tudball, J.) 
Sheotahai. v Qasim. 15 I, C. 34 : 

10 A. L. J. 41.' 

-0. 43, R. 1 (c)— Application to set aside 

dismissal for default—Dismissal of that applica¬ 
tion for default—Appeal. 
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Where a second application to set aside the 
dismissal of a prior application to set aside the 
dismissal of a suit for default, is itself dismissed, 
there is no appeal against the order of dismissal. 
19 C. W, N. 25 Ref. (Sanderson, C. J. and Rich¬ 
ardson, J.) Hara Kumar Witter v. Murari 
Mohan Bose. 

36 C. L. J. 184: 1922 C. 572. 

-0. 43. B. 1 (c)— Appeal—Single Judge of 

High Court. 

Per Curiam.— An order of a Judge of the High 
Court in original jurisdiction rejecting an appli¬ 
cation under O. 9, R. 9, C. P. C.. for the restora¬ 
tion of a suit dismissed for default, is appealable 
under O. 43, R. 1. cl. (c). as the Code and rules 
made under it apply to an appeal from a decision 
of a judge of the High Court on the Original Side 
(Sanderson, C. J., Woodroffe and Mookerjec, JJ.) 
Mathura Sundari Dassi v. Haran Chandra 
Shah, 20 C. W. N. 594 : 23 C. L. J. 443 : 

34 I. C. 634 43 C. 857. 

-0. 43, R. 1 (c) — Execution sale—Setting 

aside. 

An application to set aside a sale is a proceed¬ 
ing leading to an adjudication such as referred 
to in S. 2 and so it is a suit within O. 43. R. 1 (c) 
(Tetinon and Newbould , JJ.) Bhuben Behari 
Nag v. DhirhndRA Nath. 33 I C. 581 : 

20 C. W. N. 1203. 

- 0 . 43, R. 1 (c)— Dismissal for default J 

both Parties — Appeal. 

No appeal lies from an order rejecting an appli¬ 
cation to restore a suit dismissed for default of 
both parties. (Drake Brockman , J.C ) Paridbj 
v. Mohamad Amin, 19 I. C. 97 : 9 N. L. B. 33. 

-0. 43, R. 1 (c)— Setting aside ex parte 

decree. 

An order setting aside an ex parte decree pass¬ 
ed in a resumption suit, although not appealable 
under O. 43, R. 1 of the C. P. C. is however ap¬ 
pealable in view of the provisions of the Oudh 
Rent Act. (Holms, S. RJ.) Mahomed Ali v . 
Shaukut Ali. 3 0 L. J. 229 : 34 I. C. 702. 

- 0 . 43, R. 1 (c) and 0. 9, R. 9— Dis¬ 
missal of petition to restore for default—Appeal. 

There is no appeal from an order passed under 
O. 9, R. 9, C. P. C., dismissing for default a peti¬ 
tion to restore a suit dismissed for default. (Chap 
man and Atkinson , JJ.) Jagdish Narain Pra¬ 
sad Singh n. Harbans Narain Singh. 

2 P. L. W. 221 :43 I C. 54 : 2 P. L. J. 720. 

• 

-0. 43, R. 1(d) and 0. 9, R. 13— Order 

granting application-Appealability, 

An order granting an application under O. 9, 
R. 13 of the C, P. C. is not appealable, (Banerjee 
and Piggott , JJ.) Benaik Rao v. PUTain Singh. 

62 I. C. 901 : 17 A. L J. 1052. 

--'0.43, R. 1 (d)— Case open to appeal 

The words are perfectly general and they 
mean whether the case was open to appeal and 
not whether an appeal could have been success¬ 
fully prosecuted against the decree. (Piggott and 
Walsh, JJ. 1 Nehal Singh v. Khushal Singh, 

14 A. L. J. 332 : 33 I. C. 80 :'S 8 A. 297. 


C. P. CODE (V OF 1908). 6 4Sf, B.-Uj). 

-0. 43, R. 1 (d) and 0. 9, Rrf 3 and 13— 

Dismissal for default of application to set aside 
ex parle decree. 

No appeal lies from an order purporting to be 
made under O. 9, R. 13, C. P. C., dismissing an 
application for res‘oration ol an application to set 
aside ao ex parte decree, ( Woodroffe and Huda, 
JJ.) Rahmatunnessa Khanam v. Abdul Sobhan 

49 I. C. 745. 

-0. 43, R. 1 (d) and 0. 9, Hr. 13 and 14— 

Decree ex parte —Application for setting aside — 
Dismissal for default. 

An order dismissing for default an application 
to set aside an ex parte decree is appealable. (N. 
R. Chattcrjee and Xcwbould , JJ.) SACHEENI v. 
Kakta Hazi. 36 I. C. 798. 

-0, 43, R. 1 (d)— Dismissal for default of 

application to set aside, ox parte decree. 

An appeal is allowed from order of summary 
dismissal tor deiault ot an application to set aside 
an ex Parte decree. (Mookerjec and A 'ewbould, 
JJ.) Kumud Kumar Bose v. Haki Mohan Sam- 
dar. 30 I. C, 45 : 21 C. L. J. 628. 

-0. 43, R. 1 (d) and 0. 9, R. 13 —Rejection 

of application. 

The words ’“rejecting an application" in 0 43, 
R. 1 (d) signify an immediate rejection and not 
a conditional or prospective rejection, i.e., an 
order imposing a condition before setting aside- 
26 All. 173 : 36 All 77 Foil. (Oldfield and Bake- 
well JJ.) Venkataswami v. Shanmugam Pillai. 
6 L W. 757 : 43 I. C. ) : (1917) M. W. N. 815- 

-0. 43. R 1 (e) and 0. 9, R. 4 —Refusal to 

set aside dismissal of suit—Mo appeal 

No appeal lies against an order iefusing to sot 
aside a dismissal of a suit under O. 9, R. 4 of the 
C. P. C. (Mookerjee and Beadier oft , //.) PlTAM- 

bar Dual v. Baidyanath Sit. 

43 I. C. 374 : 27 C. L. J. 117- 

-0, 43. R. 1 (e )—Ex ecu Won sale—Applica¬ 
tion to restore an application for a reversal of a 
sale — Dismissal — Appeal. 

Under O. 43, R. 1 (c) C. P. C., no appeal lies 
against an order rejecting an application under 
O. 9, R. 9 for tevival of au application for reversal 
of a sale, which had been dismissed for default of 
appearance of the judgment-debtor (Mookerjec 
and Beachcroft , JJ.) Chanu Chandra Ghosh 
v. Chandi Charan Rov Chowdhury. 

27 I. C. 492 : 19 C. W. ». 25- 

-0. 43, R. 1 (j)— Order refusing leave to 

bid under O. 21, R. 72. C. P. C.—Xot appealable. 

An order refusing leave to a decree-holder to 
bid under O. 21. K. 72 of the C. P C. is not ap¬ 
pealable. (Lord Macnaghlcn.) Kotha HNYlN v, 
Ma Hnyin. 38 C. 717: 15 C. W. N. 862 : 

(1911) 2U W. N. 449: 13 Bom. L. B. 694 • 
14 C. L. J. 241 : 8 A L. J. 1117 : 6 L B. B- 36 ■ 
11 I. C. 545 : 4 Bur. I. T. 257. (*• c -' 

-0. 43, R. 1 (j )—Appealable order-Costs 

—Appeal as to—Competency of . 

If an order is itseh appealable, an appeal wil 
lie from that part of the order which relates to 
costs. 8 C. 91 : 12 Cal. 271 : 16 B. 241 Ref. 
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Where on Hie application of the judgment-deb¬ 
tors, a sale was set aside but the order setting 
aside the sale saddled them with the costs of the 
other side, and they filed an appeal agaiDst that 
part of the order which directed them to pay the 
costs of the other side, held , that an appeal lay. 
(Piggott and Walsh, JJ ) Shib Kumar v. Shim 
^hulam. 44 A. 209 : 20 A L. J. 11 : 

L. R. 3 A. 91 : L. R. 3 All. 577 : 

64 I. C. 932 : 1922 A. 90. 

-0. 43, R. 1 (j) and 0. 21, Rr. 90 and 92- 

Dismissal for default. 

An appeal lies against an order on an applica¬ 
tion under O. 21. K. <>o to set aside a sale, which 
is dismissed for default, this dismissal amount¬ 
ing to an order under S. 92. But no apoeal lies 
against an order under S. 90 dismissing an appli¬ 
cation to set aside the dismissal. [Richardson 
andSmithcr, JJ.) Kali Kant Shyamlai. Das 
BASU. 38 I. C. 598: 25 C. L. J. 163. 

-0. 43, R. 1 (j )—Dismissal for default of 

an application under O. 21, R. 90 —Appeal. 

An order dismissing for default, an application 
under O. 21, R. 90 is appealable. {Chailcrjee and 
Newbould , JJ.) Girindra Kishore v. Nand Lal 
Singh Roy. 38 i. c. 63. 

' -0. 43, R. 1 (j)— Auction-purchaser's right 

to appeal. 

An auction-purchaser can appeal against an or¬ 
der setting aside the sale on the ground of irregu¬ 
larity even if the decree-holder has compromised 
his claim with the judgment-debtor. He is a 
party to the proceedings and has a right to ap¬ 
peal. [Mookcrjee and Caspersz , JJ.) Bibi SHERO- 
fan v. Mahomed Habibuddin. 13 C. L, J. 535: 

10 I. C. 148: 15 C. W. N. 685 

-0. 43, R. 1 (j) and 8. 104. Cl. (2 )—Second 

appeal where no First Appeal lay. 

There can be no second appeal to the High 
Court from the decision in appeal which did not 
lie. ( Scott-Smith , J.) Gul Bang v, Muhammad 
Zakar Khan. 3 Lah. L. J. 46*. 

-0. 43, R. 1 (j )—Execution sale— Order 

setting aside—Second Appeal. 

There is no second appeal against an order set¬ 
ting aside a sale on the ground of fraud under 
O, 21, R. 92 of the C. P. C. (Broadway, J.) Jiwan’ 
Singh v. Sawan Mal. 168 P. R. 1919 : 

54 I. C. 941 : 2 Lah. L. J. 4l! 

-0. 43, R. 1 (j )—Order refusing deposit 

under O. 21, R. 89— Appeal. 

An appeal lies under O. 21, R. 92 and 0.43, 
R. 1 (j) against an order passed by an executing 
Court refusing to receive the amount of decree and 
costs from a mortgagee under O. 21, R. 89. 
C. P. C. t Kensington , J ) Thakur Singh v. Gur- 
dit Singh. 12 I. C. 733 : 178 P. W. R. 1911. 

-0. 43, R. 1 (j) and 0. 50, R. 1 (a )—Order 

under O. 21, R. 92 —Execution of small oause de¬ 
cree transferred to the original * side—Appeal- 
ability. 

An appeal lies under O. 43. R. 1 (j) from an 
order under O. 21, R. 92 (2) in execution of a 
small cause decree transferred to the original side 
for execution. ( Krishnan , J.) Kandaswami Asaki 
v. Swarnavelu Stapathi. 10 L. W. 556 : 

(1920) M. W. N. 151: 53 I. C. 958. 27 M. I. T. 130. 
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-0- 43, R. 1 (j)—0 /dei undo O. 21, R 89 

—Appeal ;f lies from. 

An appeal lies from an order refusing to set 
aside a sale under O 21, R. 89 whether the pur¬ 
chaser is tlie decree-holder or stranger. 8 I. C. 855 
boll. (Abdur Rahim and Sundara Aiyar, JJ.) 
Vedai.a Lakshminarasammah v. Pacha Laksh- 
mammal. 14 I. C. 326: (1912) M. W. N. 756. 

0. 43. R. 1 (k)— Abatement—Application 
to bring on record legal representative—Order on, 
if appealable. 

When an application to bring tlie representa¬ 
tives of a deceased plaintiff is made within time, 
the suit abates; and an application for substitu¬ 
tion made afterwards ought necessarily to be con¬ 
sidered on an application under O. 22. R. 9 (2), 
C.P.C., to set aside the abatement. (Mott sagar, 
J.} Badlu v. Naraini. 74 I. C. 17: 1924 Lah. 424. 

0- 43. R. 1 (k )—Punjab Courts Act 
(Will of 1884). S. 70 (1) (a). 

No appeal lies under O. 43. R. 1 (*) if there has 
been no application to set aside an abatement 
An order of abatement cannot be interfered with 
in revision, if a person fails to set it aside. (Reid, 
C. J.) Thakar Das v. Permanand. 95 P. R. 19 li; 

13 I. C 963: 262 P. W. R. 1911. 


-0. 43, R 1 ik) and 0. 22. R 3 —Order un¬ 
der O. 22, R. 3 is not appealable. 

An order under O. 22, R. 3 is not Open to ap¬ 
peal. O. 43. R. 1 (k\, Civil Procedure Code, allows 
an appeal from an order under R. y, O. 22, but no 
appeal is allowed against an order under R. 3. 
(Daniels, A. J. C) Trilochan Prasad Singh v. 
Bhagwati 73 I. C. 230: 9 0. & A. L. R. 70 : 

1924 0. 114. 


-0. 43, B. 1 (m), 0. 12, R. 6 and 0. 23, R. 3 

—Judgment and decree on admission of defend¬ 
ant—Dismissal of petition—Appeal. 

Orders rejecting petitions filed by plff. and 
defts. by which the plff. prays for judgment 
against the defts. and the defts. state that they 
consent to a decree being made against them, are 
not appealable under the C. P. C. unless such peti¬ 
tions are presented and dealt with in th e Court on 
the footing that they, taken together, amount 
to a lawful agreement or compromise within 
R. 3 of O. 23, C. P. C. (Richardson and Bcaoh- 
croft, J J.) Prasanna Deb Raikat v. Dakpa 
Narayan Singh. 44 i, c 145 


0- 43, R. 1 (m) and 0. 23, R. 3— Compro¬ 
mise—Order refusing to record—Appeal. 

The remedy of a party dissatisfied with the 
order of a Court refusing to record a petition of 
compromise is to appeal from the order so refus¬ 
ing and not from the judgment given by the 
Court on the merits \Woodroffe and Hilda, JJ.) 
Maiiamad Idris Meah v. Mahamad Esahak. 

42 I. C. 192. 


O 23~^°3 43 ‘ R ‘ 1 (m) Decr ee—Appeal—C.P.C • 

A decree under O. 23, R. 3 can be passed only 
k ter the *,e has been an order that the compromise 
be recorded; this is not a mere matter of form and 
a consent decree passed without such order is 
liable to be set aside on appeal notwithstanding 
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the bar under S. 96 (3). (Jenkins, C.J and Chatter- 
jce, J.) Paban Sardar v , Bhupendra Nath 
Nag. 33 I. C. 769: 43 C. 85. 

-0. 43 R. 1 (ra)— Order holding no com * 

promise is not appealable. 

The words used in O. 43, |R. 1 ( m ), C. P. C., “an 
order under R. 3 of O. 23 recording or refusing 
to record an agreement, compromise or satisfac 
tion” pre-suppase the existence of an agreement, 
compromise or satisfaction. An order holding 
that no compromise has been proved is not ap¬ 
pealable. lAJartineau , J.) Shanti Sarup v. The 
Firm of Jahangir Mal Bansi Mal. 

73 1. C. 177: 1924 Lah. 248. 

_0. 43, R 1 (n) — Order for injunction 

subject to a condition is appealable. 

An order for the issue of an injunction subject 
to a condition is appealable, but there is only one 
appeal against it. (Banerji, J.) Ganesh Prasad 
Sahu v. DUKH Haran Sahu. 66 I. C. 509 : 

1922 All. 441. 

__ 0. 43. R. 1 (q) — Dismissal of application 

—Attachment be fore judgment. 

Where an application for attachment before 
judgment is dismissed by the Court of first 
instance after hearing the defts., no appeal lies 
against that order. (Mooker^ee and Chatterjee, JJ.) 
Mahendra Narain v. Guru Das Bairagi. 

331. C 689: 23 C. L. J. 392. 

-0. 43, R, 1 <r) and 0. 39, R. 1— Order 

refusing or granting injunction—Appeal. 

An appeal lies from an order granting as well 
as from an order refusing to grant an injunction 
under O. 39. R. 1 as either case is covered by 
O. 43, R. 1 (r). ( Tudball and Rafique , JJ.) 
Lachmi Narain v. Ramacharan Das. 

11 A. L. J. 613 : 20 I. C. 653 : 35 A. 425. 


--—0. 43, R. 1 (r)— Order refusing to attach 

Property — Appealable. 

An order of Court refusing to attach property 
for disobedience of an interim injunction falls 
within O. 39, R. 2 (3), C. P. Code, and is open to 
appeal. 27 I.C. 131 (foil ) ( Scott Smith , J ) Diwan 
Chand v. Jharia Coal Co. 66 I. C. 9 : 

1922 Lah. 347. 


_0. 43, R. 1 (r) and 0. 39, R. 2(3)— 

Appeal— Disobedience to injunction—Power of 
Appellate Court. 

An order refusing to attach property for dis¬ 
obedience of an injunction comes under O. 3b, 
R. 2 (3) and is appealable under O. 43, R. 1 (r). 
The Appellate Court has jurisdiction to pass an 
order of imprisonment in appeal. 

Per Oldfield , /.—Disobedience of an injunction 
order is an act independent of the suit and calls 
therefore for a separate punishment. 

Per Tyabji , /.—(Dissenting)—O. 43, R. 1 (r)I is 
not sufficient to give the Appellate Court the 
power which is restricted to the “Court granting 
the injunction”. In other words, no appeal is 
intended to be given as regards the exercise of 
a power which is annexed to a specified Court. 
(i Oldfield and Tyabji . JJ.) Ottapurakkal 
THAZATH SUPHI v. A LABI MASHUR KoYANNA 
Koya Kunhi Koya. 27 I. C. 131 

-0. 43, R. 1 (a) and 0 40, R. 1— Order 

for appointment of a Receiver—Appealability. 


An order for the appointment of a Receiver 
without actually appointing any one to that office 
is not appealable. O. 43, R. 1. C. P. C., contem¬ 
plates an order appointing a Receiver. 40 M. 18 
(F. B.) Diss. : 13 A. L. J. 79 : 13 C. L. J. 157 ; 17 
Bom L. R. 510 Foil. { Tudball and Ryves, JJ.) 
Syed Mohammed Askari v. M'isar Husan. 

18 A. L. J 212 : 2 U. P. L. R. (H. C) 95: 

54 I. C. 520 : 44 A. 227. 

-0. 43, R 1 (s)— Order appointing 

Receiver provisionally—Right of appeal. 

Where on an application for appointing a 
Receiver the Court allowed the application 
provisionally and called on parties to put in their 
application showing their views regarding the 
person and powers of the Receiver and the in¬ 
come, if any, to be paid by him, held , that the 
order did not amount to an appointment of«» 
Receiver but was onlv an expression of opinion 
that a Receiver should be appointed and therefore 
no appeal lay. (Chamier and Piggott, JJ.) Ramji 
v. Roman Das. 27 I. C. 646 : 13 A. L. J. 79. 

-0. 43, R. 1 (a)— Receiver's accounts— 

A ppcal. 

Orders of Court in passing Receiver’s accounts 
are not appealable. ( Mookeriee and CaspersJJ.) 
Mohini Mohan v, Baroda Kant. 

12 I. C. 780 : 14 C. L J. 445. 

-0. 43, R. 1 (b)—O rder appointing 

Receiver. 

An interlocutory order for the appointment of 
a Receiver in the terms “ the property in suit will 
be better managed if a Receiver is appointed” is 
not appealable. It is only the final order that is 
appealable. tMookerjee and Teunou , JJ.) 
Upendra Nath v. Bhupendra Nath. 

9 I. C. 582: 18 Cr. L. J. 157. 

-0. 43, R. 1 (a)— Order providing for ap¬ 
pointment of Receiver , if appealable. 

An order merely directing that a proper person 
should be appointed as a Receiver is not appeal- 
able under O. 43, K. 1 (s.) 9 I .C. 582, foil. ( Hea¬ 
ton and Shah , JJ.) Narbada Shankar Mlgat- 
ram Viyas v. Kevaldas Raghunath Das. 

29 I. C. 504 : 17 Bom. L. B. 510. 

-0. 43, R. 1 (a)— Dispossession by 

Receiver of a third party — Appeal. 

When property of a third party is interfered 
with by an officer of the Court like the Receiver 
the party has ordinarily two remedies. He may 
apply to the Court for a summary order restrain' 
ing the Receiver from interfering or he may ask 
the leave of the Court to permit him to sue the 
Receiver and restrain him from interfering and 
for any other appropriate relief. Where the party 
has adopted the summary remedy, the order ot 
the Court is an order under O. 40, R. 1 (b) ana 
is appealable. 39 C. 713, 3 Pat. L. J. 573 Re 1 - 
(Oldfield and Venkatasubba Rao % JJ) 
swamy Pillai v. Janaki Ammal. .. 

32 M. L T. (H. C.i 96 : 16 L W. 8SS • 
69 I. C. 393 . (1922) M. W. N. 725 : 1923 Mad- 

-0. 43, R. 1 (s )—Order under O. 40, R- 

directing attachment of Receiver's property 1°^ 

. failure to pay amount fixed as due from nun" 

I Correctness of amount— Right to question. 
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In an appeal from an order under O. 40, R. 4, 
C.P.C., directing attachment of the property of a 
receiver on the ground that he failed to pay the 
amount directed to be paid by him, it is open to 
the Receiver to question the amount fixed as due 
from him by the lower Court. Held, that the 
Court below erred in law in not fixing the exact 
amount of the receiver's indebtedness and in 
directing him to pay an approximate amount. 

Observations on the proper procedure to be fol¬ 
lowed in fixing the amount to be paid by a 
Receiver and in directing attachment of his pro¬ 
perty in default of payment. (Krishnan and 
Venkatasubbx Rao, JJ.) R. M. P. Palaniappa 
Chetti i. M. S. A. Pt. Palaniappa Chetty. 

16 L. W, 754 : (1922) M. W. N. 741 : 

69 I. C. 203 : 43 M. L. J. 707 : 1923 Mad. 85 12). 

-0. 43, R. 1 (s) and 0. 40, R. 1 (d)— Appeal 

—Order directing Receiver to pay. 

An order of Court directing a Receiver ap¬ 
pointed in the suit to pay money to a person 
pending disposal of the suit is appealable by the 
combined operation of O. 43, R. 1 and 0.40. 
R. 1. (Ahdur Rahim and Sundara Aiyar , JJ.) 
Kamalathamma v. Srinivasa Chariar. 

14 I. C. 277 : 11 M. L. T. 383. 

t 

-0. 43, R. 1 (§)—Order declaring that 

Receiver should be appointed — Appeal, 

An order under O. *0, R- 1, C. P. C. declaring 
that a Receiver should be appointed in the case 
or appointing anybody by name as Receiver is 
an order which is appealable under O. 43, R. 1 
14 C.L.J 489: 40 M. 18 (F.B.)lfoll. 13 C.L.J, 157 : 
17 Bom. L. R. 510 : 18 A. L. }. 212 Not Foil. 
(Jwala Prasad and Bucknill, JJ.) Gobind Ram 
v. Ganesh Ram, 4 U. P. L. R. (Pat.) 68 : 

69 I. C. 929 : 

1 P. L, R. 161 : 1 P. 625 : 

4 P. L. T. 210 : 1922 Pat. 250 : 1922 P. 577. 

-0. 43, R. 1 (s )—Receiver in execution of 

a mortgage decree—Third party—Appeal- 
Revision. 

Where a Receiver is appointed in execution of 
a mortgage decree overruling the objections of a 
third party, the latter has no right of appeal but 
he can prefer a revision to the High Court. 
(Chapman and Atkinson, JJ.) Inderdeo Narain 
Singh v. Gouri Shanker. 4 P. L W. 414 : 

46 I. C. 177 : 1918 Pat. 138. 

0. 43, R. 1 (•)—Order construing order — 
Whether appealable. 

An order construing an order of appointment 
does not fall under either rale. R. 1 or R. 4 of O. 
40, C. P. C. and is not appealable. (Sultan Ahmed. 
J.) Samhautta Singh v Bhagwanti Singh, 

5 P. L. J. 97 : 55 I. C. 15 : 1920 Pat. 121. 

-0- 43, R, 1 (t)— Appeal — Order refusing 

to restore application. 

An appeal does not lie against an order refus¬ 
ing to restore an application to set aside an 
appellate decree which has been dismissed for 
default. But where there has been a serious 
miscarriage of justice revision lies. (Walsh and 
Stuart, JJ.) Kamesuwar Dayal y, Missri Lal. 

40 I. C. 336. 


C. P. CODE (V OF 1908), 0. 43. R. 1 (u). 

-0. 43, R. 1 (t )—Refusal to rehear appeal. 

An appeal lies to the High Court from an 
order refusing to rehear an appeal dismissed for 
default even though such appeal has been pre¬ 
ferred to the special judge under S. 109 A. (2) 
of the Bengal Tenancy Act in a suit under 
S. 106 of the Act. (Mookcrjcc and Ncwbould , JJ.) 
Manmotha N \th Dey v. Gadhadhae Manna. 

41 I. C. 751 : 28 C. L. J. 155 : 

45 Cal. 638. 

-0. 43. E. 1 (t) ■•'Suit''--Whether includes 

an appeal—Application to release an appeal — 
Nature of. 

Suit' 1 includes the appellate stage and also 
includes the execution proceedings based on the 
final decree made in the suit and an application 
to rehear an appeal heard ex parte is an applica¬ 
tion in the suit. (Mookerjcc and Bcuohcroft , J J.) 
Sawed Shaikh v. Naha Nrpal. 19 C. L. J. 310 : 

23 I. C. 12 : 19 C. W. N. 359. 

-0. 43. R. 1 (t )—Appeal—Dismissal for 

default — Review. 

An order of the Lower Appellate Court reject¬ 
ing an application for review of an appeal 
dismissed for default and a memo of cross¬ 
objections allowed ex parle, is not appealable. 
(Shadi Lai , J.) Mahmud Hussain v. Muhammad 
Usman. 53 1 C. 333. 

-0. 43. R. 1 (t) and 0. 41, R. 10 (2) — 

Order rejecting appeal for failure to furnish secu¬ 
rity for costs. 

An order rejecting an appeal for failure to fur¬ 
nish security lor costs is not appealable. 18 A. 
101 and 13 O. C. 5 Ref. (Evans, A. J. C.) Fateh 
Singh v. Rama Singh. 9 I c. 748 : 14 0. C. 40. 

-0. 43, R. 1 (o) — Order of remand. 

When an appeal is remanded without any 
provision of law being stated the presumption is 
that the order is made under O. 41, R. 23, C. 
P. C. (Walsh and Ryves, JJ.) KulsoomunNissa 
v Ramprasad. 20 A. I. J. 321 : L. R, 3 A. 394 : 

44 A 492 : 67 I. C. 718 : 
4 U.P. L. R. (A). 168 : 1922 A. 226. 

-0. 43, R. l (u )—General order of remand 

is not appealable. 

A general order of remand by the Lower Ap¬ 
pellate Court on the ground of mishandling of 
the trial in the First Court is not appealable. 
(Walsh and Wallach, JJ.) Chhajju Malmunna 
Lai. v. Pyare Lal Jumna Prasad. 63 I. c. 858. 

-0. 43, R. 1 (u) —Order of remand—No 

second appeal. 

Where there is no second appeal from the 
decree of the Appellate Court, there is also no 
Second Appeal from the order of remand. (Pig- 
gott and Walsh, JJ.) Sant Prasad v. Bhawani 
Prasad. 2 U. P. L. R. (All.) 416: 

60 I. C. 831 : 19 A. L. J. 72 : 43 All. 403. 

——0. 43, R. 1 (u)— Small cause nature — 
Remand—No appeal. 

There is no second appeal in a suit of a small 
cause nature of the value below Rs. 500 and an 
order of remand in such a suit js not open to 
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appeal. (Tudball and Ryves, JJ.) Amba Prasad 
v. Mushtaq Husain. 2 0. P. L. R. (H. C.) 69 : 

18 A. L. J. 167 : 54 I. C. 432 : 42 A. 200. 

-0. 43, R. 1 (u) — Rewand — Appealability 

—Small cause nature. 

A remand order in a suit of a small cause na¬ 
ture is not appealable for the decree itself would 
not be open to further appeal, i Tudball and 
Ratiquc, JJ.) Bixdra Ban v. Sahodra. 

21 I. C. 638 : 11 A. L. J 599. 

-0. 43, R. 1 (u)— Remand-Inherent powei 

— Not falling under O. 41, R. 23— Appeal. 

No appeal lies against an order passed by an 
Appellate Court remanding a case otherwise than 
under O. 41, R. 23 of the C.P.C. (Walmsley and I 
Huda, JJ.) Mohex dra Nath Chakravakti v. : 
Ramtaran Baxdopadhya. 31 C. L. J. 357: 

55 I. C. 96 : 23 C. W. N. 1049. j 

-0. 43, R. 1 (u) — Nature of appeal under. 

An appeal under R. 1 (u) is one from the order 
granting an application for review and not one 
from the final decree in the suit The appeal is 
restricted to the grounds mentioned in O. 47. 
R. 7. ( Chcvis, J.) Kanshi Ram v. Karam Narain. 

3 Lah. L. J. 100 : 60 I. C. 259 : 

3 U. P. L. R. (Lah.) 65. 

-0. 43, R. 1 (u)— Remand — Appeal — Exe¬ 
cution sale. 

An order of remand made on an appeal from 
ao order setting aside or refusing to set aside an 
execution sale, is final under S. 104 (c) and no 
appeal lies therefrom. [Chcvis, J .) Asanand v. 

J Hanoi Ram. 2 P. W. R. 1919 :: 50 I. C. 610 : 

29 P. L. B. 1919. 

-0. 43, R. 1 (u) — Appeal—Order of re¬ 
mand—Question of fact binding. 

Findings of fact cannot be disturbed in an ap¬ 
peal against an order remanding a case under 
O. 41, R. 23, C. P. C. ( Chcvis , /.) Waryan Singh 
v. HarNAM Singh. 48 I. C. 379 : 

109 P. R. 1918 : 23 P. L. R. 1919. 

-0. 43, R. 1 (u)— Remand—Appeal — Point 

of law. 

An appeal to the Chief Court against the order 
of remand is competent under O. 43. R. 1 (u) if 
it involves point of law. 23 1. C. 817 : 85 P. R. 
1914 Dist. [Johnstone and Shadi Lai, JJ.) MuS- 
sammat Malap Kuar v. Hakim Singh. 

8 P. R. 1915 : 28 I. C. 441 : 195 P. L. R. 1916. 

-0. 43, R. 1 (u)— Case open to appeal — 

Order of remand—Appeal when lies. 

An appeal lies from an order of remand in a 
case where if the appellate Court which passed 
that order, had passed instead a decree reversing 
that of the Lower Court, an appeal would lie 
from such decree. [Shah Din and Chevis, JJ .) 
Saw an Singh v. A. Mathu. 162 P. L. R. 1914 : 
120 P. W. R. 1914 : 23 I. C. 817 : 85 P. B. 1914. 

-0. 43, R. 1 (u )—Remand—Appeal—Test 

of. 

Where a question affecting the final result of 
the case has been decided against a party and the 
suit is remanded under O. 41, R. 23, the order of 
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remand is appealable. ( Scott-Smith , /.) Fati v. 
Gaddi. 158 P. W. R. 1913 : 20 I. C. 788 : 

279 P. L. R. 1913. 

- 0- 43, R. 1 (u) —Remand of case for 

disposal after decision of the main point—Not 
appealable 

Where the appellate Court decides the main 
point in a case and remands the case for disposal 
of remaining issues, the decision is not one on a 
preliminary point and thus the order is not ap¬ 
pealable. 44 Cal. 929 foil. [Abdur Rahim and 
Oldfield, JJ.) Ponangi Venkata Subbaraidu v. 
Zemindar of Xuzvid. 601. C. 609: 

12 L. W. 667. 

- 0. 43, R. 1 (u)— Remand not under 0. 41 

R. 23 —No appeal, lies. 

Under O. 43. R. 1 (u) of the Code no appeal 
will lie against an order of remand unless that 
order of’remand be passed under O 41, R. 23. 
[Ashworth. J. C ) Sheikh Farzand Ali v. 
Ekadashi. 26 0.0.10:73 1.0.591: 

10 0. L. J. 36 : 1923 0. 177. 

-0. 43. R. 1 (u)— Order of remand— 

.1 ppeal—Findings of fad 
On an appeal from an order of remand, the 
High Court is bound by the findings of fact of the 
lower appellate court. 20 All. 42 ref. (Daniels, A. 
J. C.) Oamar Jewan Begam v, Bansi Dhar. 

65 I. C. 376 : 8 0. L. J. 624. 

-0. 43, R. 1 (u) and 0. 41, Rr. 23 and 25— 

Remand—Order under wrong rule by clerical 
mistake. 

An order of remand passed initially under O. 41, 
R. 23 but by a clerical mistake purporting to be 
under O. 41, R. 25 is appealable. (Sundar Lai, 
.4. J. C.) ANGNE LaL V. J AGUISH SlNGH. 

9 I. c. 431. 

-0. 43, R. 1 (u)— Remand—Appeal. 

No appeal lies against an order of remand by 
the Appellate Court to the trial Court for its fresh 
decision on the reversal of its previous decree on 
the merits though an appeal is maintainable on 
the decree of the Appellate Court reversing the 
decree of the trial Court. (Jwala Prasad, J-) 
Ramchandra Rao v. Narayan Lal. 

581. C. 909. 

-0. 43, R. 1 (ul— Remand — Inherent 

power—Case not within O. 41, R. 23, C. P• C. 
Appeal. 

O, 41, R. 23, C. P. C.. does not contemplate a 
case decided upon the whole evidence and upon 
all the issues which were raised. In such a case 
an Appellate Court thinks that th« burden o 
proof has been cast on the wrong party and re¬ 
mands the case for re-trial in the light oil 

evidence already taken and authorises the taki £ 

of fresh evidence, the rule has no application an 
consequently the order of remand is not app 
able, r Miller, C. J. and Coutts. J.) BRU . 
Pathak v. DeobhoJan Pathak. 55 I. 

1 Fat. L. 

-0. 43. R. 1 (u) — Remand — Inhe !j"l 

Power—Appeal from order of remand— Court*! 
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An appeal against the order of remand by the 
Lower Appellate Court not made under O. 41, 

R, 23, C. P. C., is a second appeal and ad 
valorem Court-fee should be paid thereon. [Roc, 
J.) Pandit Singh v. Mode Narain Singh. 

50 I. C. 367. 

-0. 43, R. 1 (u) and 0 41, Rr. 23 and 25— 

Remand—Inherent Power—No appeal. 

An Appellate Court has, apart from Rr. 23 and 
25 of 0.41 of the C. P. C., inherent power under 

S. 151 of the C. P, C. to remand a case for re-trial. 
Xo appeal lies against such an order. The power 
of remand should be exercised with the very 
great caution. (Roc and Jwala Prasad , JJ.) 
Raghu Nandan Singh v. JadUnandan Singh. 

3 P. L. J. 253 : 43 1. C. 959 : 4 P. L. W. 450. 
Also 39 M. L. J. 536 : 12 L. W. 667. 

-0. 43, R. 1 (w)— Order granting review 

— Appeal — Conditions. 

The right of appeal under R. 1 (u>) is subject to 
conditions laid down by O. 47, R. 7 and therefore 
an appeal not coming under this rule cannot be 
maintained. (Piggott and Kanhaiya Lai, JJ.) 
Sunder v. Habib Chick. 42 All 626 : 

18 A. L. J. 838 : 60 I. C. 81 : 
2 U. P. L. R. (All) 283. 

-0. 48, R. 1 (w) and 0. 47, R. 7—Appeal 

from order granting review. 

O. 43, R. 1 (to) is merely inserted in order that 
the rule in question may contain a complete list 
of those orders from which an appeal lies. It 
must be read subject to O. 41, R. 7 by which the 
right of appeal from an order granting an appli¬ 
cation for review is limited and defined. Thus 
an appeal is allowed only on grounds in O. 47, 
R. 7. ( Piggott, J ) Lachmandas v. Mutsaddi Lal. 

41 I. C. 886 : 16 A. L. J. 605. 

-0. 43, R. 1 (w) and 0. 47, R. 7 —Order 

granting review — Appeal. 

An appeal against an order granting a review 
on the ground the order sought to be reviewed 
was really an earlier order, does not lie. O. 43, 
R. 1 (w) must be read with O. 47, R. 7, by which 
the grounds on which an order granting review 
can be set aside on appeal are limited. (Newbotdd 
and Suhrawardy, JJ.) Surya Narain v. KUNJ 
Behaki. 66 I. C. 909 : 25 C 'W. N. 884. 

-0. 43, R. 1 (w) and 0. 47, Rr. 1, 4 and 7— 

Appeal from order granting review. 

O. 43, R. 1 (u>), C. P. C., allows an appeal from 
an order granting an application for review only 
on the grounds mentioned in O. 47, R. 7 of the 
Code and on no other. (Chilly and Walmsley, 
JJ.) Wahed Ali v. Chand Mia. 

52 I. C. 29 : 30 C. L. J. 250. 

-0. 43, R. 1 (w) and 0. 47, R. 7 —Order 

gtanting review — Appeal. 

An order granting a review of judgment, though 
appealable under the provisions of O- 43, R l (u/) 
of the C. P. C., is subject to the limitations men¬ 
tioned in O. 47, R. 7 of the Code, namely, that 
there can be an appeal only upon the grounds 
mentioned in that rule. ( Fletcher and Huda, JJ.) 
Abdul Hamid Sadagar v. Akhina Khatun, 

47 I. C. 860. 
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--0. 43, R. 1 (w) and 0. 47, R. 7-Appeal— 

Grounds for 

A right of appeal under O. 43, R. 1 (u>) against 
an order granting a review is restricted in its 
scope by O. 47. R. 7. (Sanderson, C. J. and 
Mookcrjcc, J.) Nanou Lal Malik v. Panchanan 
Mookerjee. 45 Cal. 60 : 21 C. W. N. 1076 : 

42 1. C. 484 : 26 C. L. J. 187. 

-0. 43, R 1 (w) and 0. 47. R. 7 -Order 

granting review—A pf cal. 

O. 43, R. l («;), C. P. C.. must be read subject 
to O. 47, R. 7 and an order granting review is 
appealable only on grounds mentioned in O. 47, 
R. 7. (Carndnff and Richardson, JJ ) Hari- 
charan Saha v. Baran Khan. 25 I. C. 903 : 

41 Cal. 746. 

-0. 43, R 1 (w)— Appeal- Order granting 

review. 

No appeal lies from an order granting a review 
except on any of the grounds mentioned in O. 47, 
R. 7, C. P. C. (Richardson and Mullick , JJ.) 
Tripura Charan Kui. v. Shoroshi Bala. 

22 I. C. 773. 

-- 0. 43, R 1 (w) and 0. 47, R. 7—Appeal- 

Grounds for. 

Cl. (u>) ol R. 1 should be read with O. 47, R. 7; 
the one allows an appeal and the other shows the 
grounds on which an order granting a review 
car, in appeal, be impeached. ( Ayling and 
Srinivasa Aiyangar, JJ.) Mulambath Kunha.m- 

MAD V. ACHARATH PARAKAT KaTWIRI KUTTI. 

31 M. L. J. 827 : 38 I. C. 373 : 5 L. W. 472. 

-0. 43. R. 1 (w), 0, 47, R. 7 and 0.9, R. 9— 

Appeal — Review. 

Where there were in order (1) an order of dis¬ 
missal of an application for execution of a decree 
for default, (2) restoration of the application under 
0.9, R 9, (3) application of judgment-debtors for 
review of the restoration order followed by the 
Court’s granting (he review, (4) application by 
decree-holder for review ol the original order 
dismissing execution petition for default, it was 
Held that the Application No. 4 was not in effect 
for reviewing the order in petition No. (3) and 
that order (l) above was liable to indeoendent 
review. ( Oldfield and Sadasiva Aiyar, JJ.) Kali 
SHETTATHI V. Shama Rau. 6 L. W. 124 : 

37 I. C. 229: 21 M. L. 1. 297. 

-0. 43, R 1 (w) and 0. 47, R. 7—Appeal- 

Madras Estates Land Act (I of 1908), S. 395 
No appeal lies to the Dt. Court against the 
order of a Revenue Court granting a review in a 
summary suit. 41 C. 74 ; 24 M. L J. 93 Foil. 
(Oldfield and Tyabji, JJ.) Aiyakappa Mudaliar 
v. Gulam Ghose. 26 I. C. 831 : 2 L. W. 62. 

-0. 43, R. 1 (w)— Review — Appeal—When 

competent. 

An appeal lies only when an order is passed 
granting a review in cases provided in O. 47, 

R .7 (1), C. P C. (Denson and Sadasiva Aiyar, JJ.) 
Oravukundiyil Parkum Elavana Sholan v . 
Palankundy Kunhi Kutty. 24 M. L. J. 93 • 

18 I. C. 549 : (1913) M. W. N. 62^ 

-0. 43, R. 1 (w) —Appeal against decree 

passed on review—Appealability—Grounds of. 
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• 

An appeal against a decree passed on an appli* i 
cation tor review of judgment is appealable on 
the ground that the Court which admitted the 
application for review had no jurisdiction to do i 
so. ( Chamier. J. C ) Ujagar v. Ram Sahai. , 

11 I. C. 343 : 14 0. C. 108. 

-0. 43, R. 1 (w)— Review—Appeal. 

An order, granting a review of a judgment, 
itself not appealable, is appealable, subject to 
O. 47, R. 7. There can be no appeal against an 
order granting a review merely for sufficient 
grounds. ( Mnllick t J.) Sundar Lal v. Upfn- 
DRANATH Seal. 35 1. C. 15 : 1 P. L J. 193. 

-0. 43, R. 1 (w) and 0. 47, R. 7 —Order 

granting review — Appeal—Grounds for. 

The right of appeal against an order granting 
an application tor review is restricted by the 
provisions of O 47, R. 7. There is no general 
right of appeal against such an order. (Saunders, 
7. C.) Ramdat Kurme v. ParasVtan. | 

49 I. C. 57 : 3 U. B. R. (1918) 104 

-0. 44, R. 1— Leave to appeal in forma 

pauperis— Refusal of — Applicant if entitled to 
prosecute appeal on payment of Court-fee. 

The dismissal of an application tor leave to ap¬ 
peal in forma pauperis presented along with the 
memo, of appeal does not amount to the dismis¬ 
sal of the appeal. The Court refuses to exercise 
its jurisdiction if it declines to allow Court-fees 
to be paid on the memo, of appeal. (Tudball and 
Rafique , //.) Muhammad Farzand Ali v, Rahat 
Ali. 40 All. 381 : 45 I. C. 29 : 16 A. L- J. 309. 

-0. 44, R 1— Appeal in tortr.a pauperis ; 

— Limitation Act, Art. 170. 

An appeal was filed in the High Court long 
after 30 days had expired from the decision of 
the Courts below and the appellant expressed his 
inability to p*y the Court-fee and asked the Court 
to take the appeal in forma pauperis. Held , that 
the appeal having been filed beyond 30 days of 
the decision ot the Court below, could not be 
treated as an application to appeal in forma 
Pauperis, and was barred by limitation. (Tudball 
and Rafique. JJ ) Gati v. Rachla Kunwar. 

29 I. C. 1003 : 13 A. L. J. 635. 

•-1). 44, R. 1 —Privy Council—Appeal—In 

forma pauperis— If High Court can grant leave. 

The High Court cannot grant leave to prosecute 
an appeal to the Privy Council in forma pau¬ 
peris. The petitioner must apply in England. (Jen¬ 
kins, C, J. and Harrington, J.) Jagadanda Asram 
v. Rajendra Roy. 18 I. C. 129 : 17 C. L. J. 381. 

-0. 44. R, 1— Leave to appeal in forma 

pauperis —Dismissal of application does not in¬ 
volve dismissal of appeal. 

There is a distinction between applications to 
sue as a pauper, and applications to appeal as 
such. The distinction was deliberately drawn by 
the legislature. 40 M. 687 Ref. In the case of an 
application to sue, the plaint is an integral portion 
of the application, in the case of an appeal, the 
memorandum of appeal is a separate document. 
Consequently the dismissal of the application for 
leave to appeal as a pauper does not involve the 
dismissal of the appeal. An order of the Court 
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directing payment of the Court-fees which could 
be made under S. 149, C. P. Code, is valid and 
proper. On payment cf the Court-fees the appeal 
is effective as from the date of the original present¬ 
ation. 2 Lah. 1 ; 55 P. R 1913: 95 P. R. 1917. Dist. 
(Le Rossignol and Campbell, JJ.) Mahant Diyal 
Das v. Sundar Das. 3 Lah 35 : 

65 I. C. 741 : 26 P. W. R. 1922 : 1922 Lah 225. 


-0. 44, R. 1 —Appeal to be continued in 

forma pauperis. 

Assuming the Court has jurisdiction to allow 
an appellant to continue an appeal in forma pau¬ 
peris (it can be exercised only if on a perusal of 
the judgment) and decree appealed from and the 
appeal memo, the Court is of opinion that 
decree is contrary to law. (Sadasiva Iyer and 
Bum, JJ.) Souappa Chetty v, LakshmanaN 
Chetty. 38 M. L J. 146 : (1920 M W. N. 277 : 

54 I. C. 761 : 10 L. W. 659. 

- 0. 44, R 1 —Privy Council— Leave to 

appeal in forma pauperis. 

The High Court has no power to grant leave to 
a party to appeal to the Privy Council in forma 
pauperis, 3 Pat. L. J. 179 Poll. (Oldfield and 
Phillips, JJ.) Ahuua v Shrinivasa Kampathi. 

42 Mad. 32 : 35 M. L. J. 258 : 24 M. L. T. 207 : 

47 I. C. 646 : 8 L. W. 460 

-0. 44, R. 1 and 8 . 149— Dismissal of ap¬ 
plication for leave to appeal as pauper— Effect on 
memorandum of appeal . 

An Appellate Court can. under S. 149, grant time 
to the applicant to pay Court-fees on dismissing 
the application for leave to appeal as a pauper. 
The rejection of such an application does not 
include the rejection of the memo, of appeal, 
i Oldfield and Sadasiva Iyer, JJ.) NELLAvADivu 
AmMAL V SUHRA MANIA PlLLAI. 31 M. L. J. 269: 

38 I. C. 617 : 40 Mad. 687. 


-0. 44, R. 1 —Appeal in forma pauperis- 

Right of applicant to be heard. . 

An applicant applying tor permission to appeaj 
as a pauper is not entitled as of right to be near 
either in person or by pleader before the C° u 
exercises its power to allow or reject the aplj * 
cation. (Sadasiva Iyer , /.) In re Paramasiva. 

Pillai. 28 I. c. 967. 


-0. 44, R. 1 —Leave to appeal-Oudh 

Court’s Act, S. 8 (c). , 

When the subject-matter is of the value 
Rs.10,000 or upwards, it is advisable to apply 
leave to appeal as a pauper to a Bench ot t 
Judges under S. 8 (o). (Lindsay, J. C. and Sluo . 
A. J. C.) Tej Kishen v. Abdul Hamid Khan. 

38 I. C. 541 : 3 0. L. 


-0. 44. R. I—Leave to appeal. .... 

iless a Lower Appellate Court acts wun 
y or irregularity, its order rejecting an app 
n for leave to appeal as a pauper can "® - 
ed by the High Court. ( Lindsay, /.C.) A 
v. Muhammad Jafarah Khan. 

30 1 C. 86: 2 0. L* 

■0. 44, R. 1 —Privy Council-Leave 


to 


vri « a a » 

i/ in forma pauperis 
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The High Court has no jurisdiction to grant 
a party leave to appeal in forma fan peris to His 
Majesty in Council. O. 44, R. 1 of the C. P. Code 
does not apply to appeals to His Majesty io 
Council. (Dawson Miller, C, J and Chapman, J.) 
Ram Kishen Lal v. Manna Kumri. 

44 I. C. 731 : 3 r. L. J. 179. 

-0 44, R 2 — Presentation of an appeal — 

Payment of Court-fee. 

The appeal is said to be filed on the day on 
which the application for leave to appeal as pau¬ 
per is made though the Couit-fee is paid before 
the end of inquiry. 2 A. 241, P. C., Foil. (Fox, 
C.J. ani Parted, J.) Swr.NTEE v. Ma Ngwe. 

32 I. C 630 : 9 Bur L. T. 69. 

-0. 45 —Application for leave to appeal — 

Review petition successful— Reversal in appeal— 
Effect on original application. 

An application for leave to appeal to the Privy 
Council and a review petition were put in 
against the judgment of the High Court. The 
latter proving successful no order was necessary 
on the former. In an appeal against the order 
granting the review the same was reversed by 
the Privy Council. Held, the original application 
for leave to appeal was still alive and leave could 
be granted thereon. ( Harrison and /.afar Ali, JJ.) 
Neki v. ChhajjU Ram. 4 Lah. 445 : 77 I. C. 869: 

1924 Lah. 225. 

-0. 45, R. 3 —Certificate-Contents. 

A certificate issued under O. 45 must clearly 
show whether it fulfils the conditions of S. 110 or 
is otherwise a case fit for appeal to Privy Council 
under S. 109 (c). (Lord Buck master.) Radha 
Krishna Ayyar v. Swam in at ha Ayyar. 

44 Mad. 293 ; 19 A. L. J. 161 : 48 l. A. 31 : 

23 Bom. L. R, 718 : 25 C. W. N. 630 : 

40 M. I. J, 229 : 33 C. L. J. 277 s 13 L. W. 321 : 

(1921) M. W. N. 119 : 60 I. C. 85 : ' 

29 M. L. T. 418 (P. C.). 

[On appeal from 40 I. C. 687. 

-0. 45, R. 3 —Question of law involved — 

Leave to appeal to Privy Council, when can be 
granted. 

Where many important and wide reaching 
questions of law are involved in a decision sought 
to be appealed against, the case is " otherwise a fit 
one for appeal to His Majesty in Council” within 
R. 3. (Ayling and Sadasiva Iyer, JJ.) Jagaveera 
Rama Vknkateswara v. Safpansaki. 

22 I. C. 390 : (1914) M. W. N. 162. 

-0. 45, R. 4— Essentials for. 

Under O. 45, R 4 of the C. P. C. consolidation 
for purposes of valuation for leave to appeal to 
the Privy Council is admissible only when the 
suits in question involve substantially the same 
questions for determination and have been decid¬ 
ed by the same judgment. (Oldfield and Krishmm, 
JJ.) Raja Kajeswara v. Arunachelam, 

44 M. L. J. 424 : 73 I. C 217 : 1923 M. 602. 

-0. 45, R 4 —Consolidation—When per¬ 
missible, 

O. 45, K. 4, C. P. C.. allows consolidation but 
only to make good a defect of pecuniary valuation 
and not a defect of any other kind. The rule 
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speaks only of the consolidation of different suits 
j decided by the same judgment but the principle 
applies where the interests of the two parties arc 
so entirely separate that they are practicially de¬ 
fendants in two different suits decided by one 
judgment. ( Batten , J. C. and Hath fax, A. J. C\) 
Seth Narayana Dass v. Mr. Kami.abai 

69 I. C. 525 : 1923 Nag. 198. 

-0. 45. R 4 —Consolidation when allowed• 

Under O. 45, R -4, the case is only consolidated 
tor the purpose of pecuniary value. It does not 
matter what the reason is why the appeals are 
consolidated. Ooce they are consolidated for 
whatever reason they form in fact one appeal and 
the parties in that appeal must be treated just as 
the parties in one suit. (Dawson Miller, C. J. and 

Mullick, J.) The Midnapuk Zemixdari Co v. Ma* 
dan Varwari. 70 I. C. 782 : 1923 Pat. 17: 

1923 P 215. 

-0. 45, R. 4 —‘ Judgment' — Meaning of — 

Requirements of R 4. 

‘Judgments’ in R. 4 refers the judgment appealed 
against. /. e the judgment o( the High Court. Ac¬ 
cording to the rule the judgment which their 
Lordships of the Privy Council have to consider 
should be the same judgment in the consolidated 
appeals and the rule does not mean that they 
should have in the same case or in the same appeal 
to consider the effect of several judgments of the 
High Court. ( Miller , C. J. and Mullick , J.) 
Dsoki Nandan Prasad v. Varasingh Raut, 

6 P. L. J. 97 : 2 P. L. T. 157 : 60 I. C. 517 : 

1921 Pat. 145. 

-0.45, R, 4 — Consolidation of appeals-*- 

Security for costs. 

O. 45, R. 4. C.P.C., docs not limit the inherent 
power of the High Court to consolidate appeals 
to the Privy Council for the purpose of security 
for costs and for saving expenses. (Miller, C. J. 
and Imam. J ) Har Prasad Rai v. Brji KisheN 
Das. 3 P. L J. 446 : 45 I. C. 551 ; 1918 Pat. 259. 

-0. 45, R. 5 —Privy Council—Appeal | to. 

Plff. valued the subject-matter below rupees 
10 ,0u0 ; deft, accepted it in his written statement 
and also in appeal. Held , he cannot be allowed 
to dispute the valuation on appeal to Privy Coun¬ 
cil although market value is the real test as to 
whether an appeal lies to the Privy Council, 

(Lindsay, J, C. and Kanhaiya Lal, /l, /. C.) 
Jagannath Bukhsh v Mendana, 

30 I. C. 204: 2 0. L. J. 208, 

-0, 45, R. 5 —Value of subjeot-maltcr of 

suit. 

A deft, who had consistently acquiesced in a 
finding as to valuation and Court-fee cannot re¬ 
open it to enable him to prefer an appeal to His 
Majesty in Council. (Batchelor, C. J. and Heaton, 
J.) Anant Narayan Deshpandev. Ramchandra 
Gangadhar Deshpandk 

42 Bom. 609: 46 I. C. 4 : 20 Bom. L. R. 418. 

-0.45, R. 5— Reference— Delegation of in- 

quiry. 

Where a reference is made under this order to 
a court of first instance, the court must carry i( 



983 


CIVIL DIGEST, 1911—1923. 


984 


C. P. CODE (V OF 1908), 0. 45, R. 7. 

out itself; it should not remit the investigation to 
some other officer, (Jenkins, C. J. and Holniwood, 
/.) Hansmax Jha v. Baiiuji Jha. 

34 I. C. 203: 43 C. 225. 

-0. 45. R. 7 —Time fo> furnishing security 

— Act XXVI o) 1920. 

An appeal to His Majesty in Council from a 
decree passed before the coming into force of 
Act XXVI of 1920 is governed by O. 45. R. 7 as 
it existed before its amendment and the period for 
furnishing security is 6 months. Where cash is 
offered as security before the expiry of 6 months 
but is accepted after that period owing to the 
court's delay the deposit must be deemed duly 
made. (Hears, C. J. and Bauerji, J.) Debi Rai 
v. PRAHLAD Das. 44 A. 242: 20 A. L. J. 51 : 

L. R. 3 A. 94 : 66 I. C. 340 : 1922 All. 87- 

. . - 0. 45, R. 7 — Time for furnishing security 

and deposit cannot be extended by more than 
six weeks- 

Under O. 45. R. 7 as amended by S. 3 of Act 
XXVI of 1920 the High Court’s discretion to ex¬ 
tend the time for furnishing security and making 
a deposit for translation and printing and other 
charges has been curtailed and limited to the 
period mentioned in the amendment. The High 
Court has no power to extend the period beyond 
six weeks. (Wears, C. J. and Banerji , J ) Ram 
DHAN v. PRAG Nakain. 44 A. 216 : 

20 A. L. J. 13 : 65 I. C. 249 : 

L. R. 3 A. 634 : 1922 All. 43 

-0. 45, R. 7— Decree amended on review 

— Leave to appeal to Privy Council—Limitation. 

On an application for leave to appeal from a de¬ 
cree of the High Court which reversed the decree 
of the Court of first instance, the decree of the 
High Court was first passed on the 29th November 
1921 but on an application for review it was modi¬ 
fied on the 9th May 1922. Held that the period 
of limitation for the application for leave to appeal 
to the Privy Council is to be recounted from the 
latter date, on which a new decree was passed in 
substitution for first one. (Abdul Raoof and 
Martineau, J J .) Nawaz Ali v. Allu. 

4 Lah. 185 ; 75 I. C. 5*0 : 

6 Lah. L J. 44 : 1924 Lab, 82 

-0 45, Rr. 7 and 8— Extension of time for 

security—When allowed. 

The period of filing security for costs of the 
opposite party in a Privy Council appeal should 
not be extended without cogent reasons. A mis¬ 
apprehension as to the extent of the court vacation 
is not a cogent reason where ample 
legal advice would have been obtained. (Reid 
and Kensington, JJ.) shamsul-Nisa v. Secre¬ 
tary of State. 71 P. W. R. 1913 : 

18 I. C. 489 : 105 P. L. R 1913. 

-0. 45, R. 7— Time for furnishing secur¬ 
ity—Extension of—Limitation Act (XXVI of 
19 20). 5 3 (1). 

The High Court has no power to extend time 
or excuse delay in the matter of furnishing secur¬ 
ity for the costs of the respondent in an appeal 
to His Majesty in Council, beyond the period 
given by S. 3 (1) of Act XXVI of 1920. (Oldfield 
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and Ramcsam, JJ.) Kaghi Reddi v. Narayana 
Reddi. 18 L. W. 29 : (1923) M W. N. 510 : 

74 I. C 703 (1) : 1924 Mad. 44. 

-0. 45, R. 7 —Power to extend time—High 

Court cannot extend period. 

Power is given to extend the first period of s«o 
days from the date of the decree up to a period of 
60 days on cause shown but the Court has no 
power to extend the period of 6 weeks from the 
date of the grant of the certificate for the filing of 
the security and necessary costs. (Lyle and Ash¬ 
worth, A. J. C.) Ashiq Am v. Arjuman un-nissa. 

70 I. C. 937 : 25 0. C. 254: 1923 0. 50 (1). 

-0. 45, R. 7 —Extension of time for sccur- 

ity. 

The High Court can extend time for furnish¬ 
ing security, but it should not do so without 
cogent reason. (Stuart, J. C. and Kanltaiya 
Lai, A. J. C.) M/tyBUL-UL-NiSA v. M. Fazal 
Ali. 6 0. L. J. 149: 50 I. C. 907 : 

1 U. P. L. R. (J.C.) 58. 

-0 45, Rr. 7 and 8 —Security—Consolida¬ 
tion of appeals. 

When two appeals are consolidated for valua¬ 
tion, and a joint certificate is granted, both the 
appeals will be stayed if security for costs is not 
deposited in any of them. Security has to be fur¬ 
nished in resDect of each appeal though consoli¬ 
dated. ( Hiller , C. J. and Comts, J.) Bibj Nabi 
Johra v. Baij Nath Goenka. 

4 P. L. J. 198: 50 I. C. 511: 1919 Pat. 139. 

-0, 45, R. 7 —Security for costs-Extension 

of lime- 

A High Court has power to extend the time allow¬ 
ed for giving security under O. 45, R. 7 of tbe 
C. P, C. provided there is cogent reason for such 
extension. 10 Cal 57 Foil. (Atkinson and Dass, 
JJ.) Tkakur Singh v. Sheo Bhanjan Singh. 

49 I. C. 892 : 4 P. L. J. 521. 

-0. 45, R. 7 —Security must be in cash or 

Govt, security—Order for, when to be made. 

As an ordinary rule security shall be furnished 
in case or in Government securities whiie the 
proviso to O. 45. R. 7. allows some other form of 
security. It provides against any delay by reason 
of such permission being given by requiring that 
the order for such other form of security might be 
passed at the time the certificate is granted. 
While, therefore, it is open to the applicant to 
move the Ccurt to permit security in any other 
form to be granted it is essential the court should 
be so moved before or at the time of the hearing 
of the application for leave to appeal when a cer¬ 
tificate would be granted. If no such order is 
obtained at the date of the grant of the certificate 
security must be furnished in cash or in Govern; 
inent securities within the period allowed by O, 

R. 7, C. P. Code. (Robinson, C. J. and Haunt, 
Kin, J.) Kirkwood v. Waung Sin. , 

66 I. C. 548: 11 L. B. B. 

-0. 45. R. 7 —Time for furnishing security 

can be extended. . 

It is competent to the High Court to extend tn 
time for furnishing security for the costs of * 
appeal to His Majesty in Council if the appclW* 1 
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shows cogent reasons for such extension and also 
satisfies the Court that he has exercised due dili¬ 
gence during the period allowed. The mere 
fact that he has not been successful in his attempt 
to raise a loan is not a sufficient reason. 11 All. 7, 
14 Mad. 391, 44 P. R 1910, 11 C. W. N. 1104 Ref. 
(Maung Kin and Duckworth . JJ.) Pon’Nammal 
v. The Bank of Rangoon. 

65 I. C. 450: 11 L. B. R. 108. 

-0. 45, R. 8 —Deposit out of time—Effect 

—Act XXVI of 1920. 

A deposit made out of time is not one made to 
the satisfaction of Court within O. 45, R 8. 
The periods both for security and deposit are 
identical. 20 A. L. J. 13 foil, t Meats, C. J. and 
Piggott, J.) Jagmohan Saran v. Sahu Deoki 
Nandan. L. R. 5 A. 40: 1923 All. 572. 

-0. 45, R. 8 lb )—Judicial Committee's 

Rules, R. 43— Appeal heard ex parte— Rehearing 
■ — Procedure. 

The omission to give notice to the respondents 
of the admission of an appeal to the Privy Corn cil 
is no sufficient ground for rehearing provided the 
respondents in tact knew of the admission. ( Lord 
Shaw, Lord Phillimore , Sir John Edge, Ameer Ali 
and Sir L. Jenkins.) Hardit Singh v. Gurmukh 
Singh. 22 Bom. L. R. 550. 

59 I.C. 7 : 4 P. W. R. 1921 (P. C.). 

--0. 45, Rr. ■ 9 and 10 —Enhancement of 

security for costs—Application for. 

An application for the enhancement of the 
amount of security lor costs furnished by an 
appellant to the Privy Council can, after the ad¬ 
mission of the appeal, be made under under O. 45, 
R. 10 only and not under R. 9. The latter rule 
is applicable to applications before the admission 
of the appeal and not after. (Batten, A. J. C.) 
Murlidhar v. B. L. Rai. 49 I. C. 893 

-0. 45, R. 13 —Appeal to Privy Council 

admitted by special leave—Power of High Court 
to stay execution. 

The High Court has power to stay execution of 
a decree notwithstanding that an appeal from 
such decree has been admitted by special leave 
of His Majesty in Council (Lord Macnagton, J.) 
Nityamani Dasi V. Madhu Sudan Sen. 

38 Cal. 386 : 13 C. L. J. 629 : 8 A. L. J. 449 : 

13 Bom. L. R 419 : 10 M L. T. 25 : 

(1911) 2 M. W. N. 124 : 4 Bur. L T 123: 

11 I.C. 384 : 38 I. A. 74 (P. C ). 

-0. 46, R, 13 —Preliminary decree—Appeal 

to Privy Council—Stay of proceedings. 

Defts. appealed to the Privy Council from 
a preliminary decree and applied to the 
High Court to stay the proceedings in 
the lower Court for a final decree pending 
the decision of the Privy Council. Held, that the 
further proceedings were not proceedings in 
execution, and the present application for stay 
was not justified by O. 45. R. 13. 9 C L, J. 661 
Ref. (Meats, C. J. and Bauer j, J.) Ram Narain 
v. Harnam Das. 18 A. L. J. 142 : 54 I. C. 661 : 

1 U. P. L. R, (H. C.) 166 : 42 A. 170. 


C. P. CODE (V OF 1908), 0. 45, R. 13. 

-*0. 45, R. 13 —Stay of execution pending 

appeal to Privy Council—Security directed to be 
furnished within a time. 

While directing stay of execution of a decree 
which is being appealed against to His Majesty 
in Council the Court must specially define the 
time within which the security must be tendered 
and give such further directions as may be neces¬ 
sary to ensure the intention of the Court being 
carried out to its satisfaction. (Sanderson, C. J. 
Mookerjee and Fletcher,JJ.) Kedar Nath Sanyal 
v. Mati Lal Das. 57 I. C. 382: 

24 C W. N. 265. 

-0. 45, R. 13 —luteiiitcd appeal—Stay of 
proceedings—Inherent Power. 

The High Court has inherent power to stay 
execution in view of an intended appeal to Privy 
Council. (Mookerjee and Holmwood, JJ.) Nanu 
Kishore Singh v. Ram Golam, 

40 Cal. 955 : 18 I. C. 207 : 16 C. L. J. 508. 

0. 45, R. 13— Slay of execution — Pending 
decision of Privy Council. 

Execution of decree will not, without sufficient 
cause being shown, be stayed pending the deci¬ 
sion of an appeal to the Privy Council. (Johnstone 
and Rattigan, JJ.) Mela Ram v. Rukman. 

29 P. L. R. 1915 : 27 I. C. 572 : 

244 P. W. R. 1915. 

-—- 0. 45, R. 13 —Stay of execution—Grounds 

for. 

If, in the event of the appeal to the Privy 
Council being successful, the restoration of 
property as it was before execution of the 
decree is impossible or would be with great 
difficulty, the executiou should be stayed and not 
merely because the applicant will suffer much 
loss. (Reid, C. J. and Johnstone , J.) Khadam 
Husain Khan v. Murad Bibi. 

87 P. W. R. 1912 : 15 I. C. 187 : 

234 P. L. R. 1912. 

0. 46, R. 13 Court — Meaning of — Whe* 
ther Subordinate Judge has jurisdiction to stay 
execution—Exercise of powers of revision where 
no Second Appeal lies. 

A Subordinate Judge has no jurisdiction to 
stay execution of a decree of the High Court. The 
only Court which can stay execution is the High 
Court. The word ‘'Court” in the first para of 
R 13 of O. 45 means a High Court. Such an order 
of a Sub-Judge staying execution is revisable. 
(Chamier. C. J.) Ram Bahadur v. Radhakrish- 
nan. 3 P. L W. 222 :3 P. L. J. 40 : 

42 I. C. 835 : 1917 Pat. 285. 

0. 45, R. 13— Stay of execution. 

An application for stay of execution under O, 45, 
R. 13 cannot be entertained by the Court till the 
certificate for appeal to the Privy Counc.l is grant¬ 
ed. The presentation of a petition under O. 46, 
Rr. 2 and 3 is not an appeal. The powers of the 
Court under O. 45, R. 13, C.P.C. could be exercised 
even though there is no decree for execution for 
granting a relief to the plff, whose suit was 
dismissed and who has obtained the certificate. 2 
W. R, Mis. 23 not applied. (Prait, J . C. and 
Crouch, A.J.C.) Biui Sona v. Mir Abdul Husain 
Khan - 16 I. C. 845: 6 S. L. R. 86, 
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-0. 45, B. 13 (d)— Appeal to Privy Council 

—Dee ice of High Court executed—Proceedidgs in 
Revenue Court to eject defendant—Stay. 

Where a decree-holder obtains possession in 
execution of the High Court’s decree, which is 
under appeal to the Privy Council and thereafter 
sues in the Revenue Court to eject defendant, the 
proceedings in the Revenue Court are not proceed¬ 
ings in execution of the decree and the matter is 
not within O, 45, R. 13 (d) of the Code. (Hears, 
C. J. and Banerji , /.) Chet Ram v. Ram Singh. 

64 I. 0. 152. 

-0: 45, B, 13 (d)— Receiver— Privy Council 

appeal. 

It is competent to the High Court to appoint a 
Receiver to an estate which is the subject-matter 
ot an appeal for which special leave has been 
granted by the Privy Council. 38 Cal. 335 
Foil. 10 C.L.J. 320 and 2 7 C. 1 Ref. (Mullick and 
Jwala Prasad , //.) Raja Wazir Narain SlNGH 
v. Rani Jagadamba Kueri. 52. I. C 407: 

4 P. L. J. 482. 

-0. 45, B, lb—Execution, meaning of. 

A person seeking execution either by way of 
restitution or otherwise must apply first, to the 
Court indicated by R. 15, as the word * execution" 
means any kind of execution. For action on the 
judgment of their Lordships of Privy Council, 
proof of an order-in Council is necessary, (Chamier 
and Piggott, JJ.) Damodak Das v. Birjlal. 

37 A. 567 : 30. I. C. 77: 13 A. L. J. 769. 

-0. 45, B. lb—Order of Privy Council- 

Transmission — Execution—Li mi t at ion — Pigh l of 
person not a parly to Privy Council—Appeal to 
apply for restitution. 

Though O. 45, R. 15, C. P, Code, makes it part 
of the procedure for the enforcement of orders of 
His Majesty in Council that the person desiring 
to obtain execution of such an order shall obtain 
its transmission, it is inconvenient, if not impossi¬ 
ble, to require that each person interested in the 
execution of a particular order shall obtain a 
separate transmission when that order has already 
been transmitted at the instance of another 
successful party. The fact that a person applying 
for restitution was not a party to an appeal to the 
Privy Council does not disentitle him to such 
relief. 17 M. 82 ; 25 M, 426 referred to. ( Old¬ 
field and Dcvadoss, JJ.) Balusami Iyer v. 
Venkataswami Naicken. 32 M. L. T. 249 (H. C.); 

75 I. C. 219 : 1924 Mad. 95. 

—--0. 45, B. lb—Certified copy of decree— 

Meaning of—Plain copy with affidavit—Whether 
sufficient. 

R. 16 should not be construed as restricting 
the only possible evidence of an order in Council 
to the certified copy. It is intended to ensure that 
proper information on the subject of an order-in¬ 
council should be supplied to the courts in India. 
9 C. 482 Foil. 37 A. 567 Dist. (Abdur Rahim 
and Napier , JJ.) Janaki Ammal v. Narayana- 
SWAMI AlYAR. (1917) M, w. N. 687 '• 

38 M. L. J. 300 : 41 I. C. 629. 

-0, 46, B. lb—Order of His Majesty in 

Council— Transmission of — Power to impose 
conditions. 


C. P. CODE (V OF 1908), 0. 46. B. 1. 

Where a High Court acting under O. 45, R. 16 
of the C. P. Code transmits an order of His 
Majesty in Counc 1 to the first court for execution 
it is competent to the High Court to give directions 
to pay out the money on taking sufficient security 
from the decree-holder. (Daniels and Wazir 
Husan . A. J. Cs.) Rani Bijai Raj Koer v. Thakur 
Jai Indra Bahadur Singh. 9 0. L, J. 5 : 

66 I. C. 982: 1922 Oudh 34. 

-0- 45, B. 15 -Execution—Decree in igno¬ 
rance of death of one of the Parties. 

Under O. 21, R. 15, C. P. C., some of the decree- 
holders who have obtained permission under 
O. 45, R. 15. can execute the Privy Council decree 
on behalf ot all the decree-holders though some 
were dead at the time of the Privy Council 
decree. (Contis and Adami, JJ.) Rai Bahadur 
Baijnath Goenka v. Sir Ravaneshwar Prasad 
Singh. 58 I. C. 212 : 1 P. L, T. 426. 

-0.45, B. 15 (1 )—Order in Council on 

appeal from Calcutta High Court—Jurisdiction 
of Patna High Court to execute—Letters Patent 
(Patna). Cl. 39. 

The High Court at Patna has no jurisdiction to 
execute an order in council passed in an appeal 
from the Calcutta High Court on appeal from a 
subordinate court in Behar. An application for 
the execution of such an order should be to the 
High Court at Calcutta. ( Chamier , C.J.) Lalji 
Sahu v. Rai Bahadur Baijnath Goenka. 

2 P. L. J. 684 : 1918 Pat. 49 : 43 I. C. 457 : 

4 P. L. W. 133. 

-0. 46, B l—High Court of N . W. Pro¬ 
vinces—Second appeal—Question of fact. 

No reference lies to the High Court of the N.W. 
Provinces where the question involved is one 
of fact and not of law. There is no provision in 
law for a reference to the High Court of Allaha¬ 
bad of an Ajmere case decided by a Second 
Court of appeal. ( Colvin , J. C.) BadrUddik v. 
Bismilah. 11 I' 6 ^’ 

-0. 40, B. 1— Scope of. 

S. 113 read with order O. 46, R. 1 permits refer¬ 
ence to the High Court of only such cases as do 
not admit of further appeal ( Johnstone , C.J- 
and Che vis, J.) Nia; Ali v. Muhammad RamzaN- 

130 P B. 1910 : 37 I. C. 227. 

-0. 46, B. 1 —Question of law—When can 

be referred — Practice. 

Subordinate Courts in the Punjab are bound to 
follow the decisions of the Chief Court and cannot 
make a reference on a question of law, already 
decided by the Chief Court, unless such decision 
is questioned by a judgment of the Privy Councn, 
(Agnew and Shadi Lai. JJ.) FillinghaMY, G. L 
v. Captain C. L. Dunni. 266 P. L, B, 19 )5 : 

20 I. C. 194 : 8 P. B. IN* 

--0.46, B. I—Reference by an Appel 1 * 1 * 

Court—No jurisdiction to hear appeal — 

Where no appeal lies to an Appellate Court. * 
Court has no jurisdiction to make a reference to 
the High Court under O 46. R. 1, C.P. C. Where 
the referring Court has no reasonable doubt o 
the question of law referred, no reference can 
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be made. (Shah Din and Chcvis, JJ.) Ganga 
Singh v. Kaushi Ram. 123 P L. R. 1913 : 

117 P. W. R. 1913 : 18 I C. 314 : 

61 P. R. 1913. 

-0 46, R. 1— Court — Collector—Executing 

decree transferred under S. 68, C. P. C. 

The word ‘‘Court’’ in 0.46. R. 1 means a Court 
of Civil Judicature. The functions of a Collec¬ 
tor in execution of a decree transferred to him 
under S. 68 of the Code though treated as 
judicial under S. 71 do not make him such a 
Court a? to empower him to make a reference. 
(Stuart and Kanhaiya Lai, JJ.) Ali Bahadur 
Khan v. Bisheshar Singh. 

2 U. P. L. R. (J. C ) 21 : 
54 I. C. 564 : 22 0. C. 319. 

-0. 46, R. (—Reference—When justified— 

Reasonable doubt. 

Reference under O. 46, R. 1, C.P. C cannot be 
made to the High Court on the mere ground that 
there are conflicting rulings on any particular 
matter of law, if the subordinate Court has no 
reasonable doubt regarding the matter before it. 
(Lindsay, J. C. and Rafique, A. J. C.) Ajhodhia 
Prasad v. Raghubir, 18 I. C 977 : 15 0. C. 380. 

-0. 46, R 5 —Powers of High Court. 

When a High Court hears a reference, it acts 
like Court of appeal quite as much as it undoubt¬ 
edly does when it hears an application for revi¬ 
sion. (Hookerjee, A. C. J., Fletcher and Waltnsley, 
ij .) Maharajah Bire.ndra Kishore Manikya 
Bahadur v. Secy, of State. 

25 C. W. N. 81 : 32 C. L. J. 433. 

-0. 46. Rr. 6 and 7 —Reference to High 

Court—Small Cause. 

A Munsif returned a plaint holding that the 
suit was triable in a Small Cause Court which 
however returned the plaint back holding that it 
was cognizable by it. Held, the procedure adopted 
by the Subordinate Judge was wrong. If he enter¬ 
tained a doubt as to the forum in which the suit 
should be instituted, he should have referred the 
matter to the High Court under O. 46. If he had 
no doubt he should have sent the record to the 
District Judge for action under R. 7 of the order. 
(Mookcrjee and Cuming, JJ.) Kshetra Nath 
Bhuiya v. Kali Dasi. 21 C W, N. 784 : 

41 I. C. 929 : 27 C. L. J. 96. 

-0. 47, R. 1. 

Grounds for Review. 

Mistake or Error. 

New Evidence. 

“ Other Sufficient Reason ” 

Miscellaneous. 

Grounds for Review. 

—"0- 47, R. 1— Grounds for review—Power 
of appellate oourt. 

Under O. 47, R. 1, which reproduces S. 623 of 
the C. P. Code, 1882, a party has as a right to 
apply for a rev iew of judgment to the court that 
has decided the case before an appeal has been 
preferred. The grounds on which such an appli¬ 
cation may be made are specifically set 
forth in R. 1. (Mr. Ameer Ali.) Raja Indrajit 


, C. P. CODE (V OF 1908), 0. 47, R. 1—Groands for 

review. 

% 

Pratap Bahadur Sahi v. Amah Singh. 

4 P. L. T. 447 : 1 P. L. R. 345 : 

21 A. L. J. 554 : 2 Pat. 676 : 50 I. A. 183 : 

33 M L. T. 233 : L. R. 4 P. C. 123 : 
5 L. R. P. C. 8 : 28 C. W. N. 277 : 45 M. L. J. 578 : 

18 L. W. 728 : 25 Bom. L. R. 1259 : 

74 I. C. 747 : 39 C. L. J. 318 : 1923 P. C. 128. 

-0. 47, R. 1 —Grounds for review — Dis¬ 
missal of appeal for default. 

Where an appeal against a decree has been 
dismissed for default and that order of dismissal 
has become final, the appellant cannot thereafter 
apply for review of the judgment, (Piggolt and 
Walsh, JJ.) Manphui. Singh v. Hakim Hamid 
Ali Khan. 21 A. L, J. 416 : L. R. 4 A. 276 : 

74 I, C. 528 : 1923 A, 576. 

-0. 47, R. 1 -Grounds for review—Commis¬ 
sioner for taking accounts. 

A Commissioner in order to take accounts may 
in his discretion and on proper grounds re-openthe 
enquiry into any one or more of the items before 
his report is made. Until then he decides noth¬ 
ing that is final and conclusive. Having given 
every opportunity to a party to prove his objec¬ 
tion to a particular item, and then the Commis¬ 
sioner has after beat ing the parties recorded his 
finding it is highly undesirable that he should re¬ 
open the enquiry merely because he is invited to 
do so by the party. The enquiry must be final 
and if he docs re-open the enquiry, it must be on 
grounds similar to those mentioned in O. 47, K. 1; 
not because the provisions of O. 47, R. 1 apply 
to proceedings before him but because that rule 
affords the best guide in a matter of this kind. If 
the enquiry is rc-opened on grounds which are 
not proper, the party aggrieved can object only 
by way of exception to tnis report. (Alulla, J.) 
Fernandez v. Rodrigues 47 Bom 693: 

25 Bom, L R, 280 : 1924 Bom, 231. 

-0. 47, R. 1 —Grounds for review—Order 

Passsd by Registrar—Application must be made 
to him. 

Where an order under S. 41, Presidency Towns 
Insolvency Act, was made by the Registrar in 
Insolvency, an application for review of his order 
must be made to the Registrar and not to the 
Court. (Greaves, J.) Meghraj Purohit (Insol¬ 
vent). In re. 27 C.W.N. 916 : 1924 Cal. 83. 

0. 47, Rr. 1 and 7 —Grounds for review 
— Inherent power—Exercise of—Appeal from. 

Where a suit was dismissed for default though 
one of the plaintiffs was personally present at the 
time of the hearing and on an application for re¬ 
view the trial Court purported to set aside the 
order of dismissal for default, acting under the 
in|herent powers of the Court. Held, that though 
there was no sufficient cause for entertaining a 
review, there was no appeal from the order of the 
Court below; (Chose, J.) Basanta Kumari Gupta 
V. Auhoy Shanker Sf.n. 37 C. L. J. 99- 

73 I. C. 806 : 1923 Cal. 460. 

0. 47, R. 1, 0. 43, R, 1 (u)— Grounds for 

review. 

An appeal against an order granting a review 
on the ground the order sought to be reviewed 
was really an earlier order, does not lie. O. 43 
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!’• 1 ('<) must be read with O. 47, R. 7 by which 
the grounds on which an order granting a review 
can be set aside on appeal are limited. (New- 
boiild and Suhrawardy, //.) SuRYA Naraik v. 
Kunj Behari 66 I. C. 909: 25 C. W. N. 884, 

-0. 47, R. 1 —Grounds for review— Fraud . 

The ground of fraud, when practised upon a 
party in connection with a petition of compromise 
upon which a decree was made, is a good ground 
for review. A remedy by suit is an alternative 
and a more appropriate remedy- 13 C. W.N. 1197, 
10 C W.N. 286 Ref. (Walmsley and Buck!and, JJ). 
Chandra Mohan Ghorai v. Prosunna Kumar 
Maity. 64 I. C. 259. 

--0. 47, R. 1 — Grounds for review—Party 

to the appeal — Cross-objections —/ ncompetency. 

If the party to the appeal presents his case to 
the Court of Appeal by way of cross-objections or 
otherwise, it is manifest that an application for 
review by him is incompetent. (Shadi Lai and 
Lc-Rossignoi, JJ.) The Punjab Sind Bank, Ltd. 
Lyallpuk v. Ram Kishen 35 I. C. 529 : 

156 P. L. R. 1916. 

-0 47, R. 1 —Grounds of review—Appli 

cation for review limited to grounds raised 
An applicant in a review application must con¬ 
fine himself to the grounds on which the applica¬ 
tion is admitted. (Johnstone and Chevis, JJ,) 
BURi v. Mula Singh. 73 P. R. 1911 : 

11 I. C. 427 : 113 P. W. B. 1911 : 

208 P.L.R. 1911. 

-0. 47, R. 1 —Grounds for review—Rever¬ 
sal of High Court's decision by Privy Council- 
Effect of. 

The ground for review under O. 47. R. 1, C. P. 
Code, must be something which existed at the date 
of the decree and the rule does not authorise the 
review of a decision which was right when it was 
made on the ground of the happening of some sub¬ 
sequent event. Where the lower court had decid¬ 
ed a case following the decision of the High Court 
in a connected case which was subsequently re¬ 
versed on appeal by the Privy CoiTncil the reversal 
of the High Court’s judgment is not a ground for 
review of the lower court’s judgment. 24 M. 1 
(P.C.); 4 \1. L. T. 86 foil. ; 13 B. 330 : 33 A. 566 ; 
31 B. 128 : 13 M.L.T. 225: 3 Pat.L.J. 372 Ref, 
(Kumaraswami Sastri, J.) Gannabathula Ven- 
kamma v. Gannabathula Ranga Rao. 

43 M. L. J. 33: (1922) M. W. N. 304: 15 L. W. 693: 
31 M, L. T. 473: 70 I.C. 741 : 1922 Mad. 227 

-0. 47, R. 1 and 0 9. R. 9 —Grounds for 

review—Order of dismissal for default — Review. 

Plff. can apply for review when his suit has 
been dismissed for default under O. 9, R. 8 and 
he has not applied under O. 9, R. 9 to set the 
order aside. 26 C. 598 : 16 C.W.N. 43 Foil. ;l Pat. 
L.J. 547 not Foil. (Kumaraswami Sastri , J.) Viru 
pakshi Goud v. Bandappa. 9 L. W. 311: 

(1919) M. W. N. 246: 60 I. C. 327 : 37 M. L. J. 59. 

-0. 47, R. 1 —Grounds for review—Inher¬ 
ent pmver. 

An inferior Court has no power of review, un¬ 
less such power is granted by statute. 20 VV. R. 


C. P. CODE (V OF 1908), 0. 47, R. 1—Grounds for 
review. 

180; 37 VV. R. 310. 3 1. C. 463, Kef. (Sadasiv* 
Aiyar and Moore. JJ.) Paramasivan Pillai v. 
Periyanaigatii Ammal. 34 I. C. 503. 

-0. 47. R. 1— Grounds for review—Dif¬ 
ferent view of law taken since original judgment. 

The ground for a review must be something 
which exists at the time of the decree. There is 
no authority that review can be granted because 
of the happening of some subsequent event. It 
may be that the decree of a court would have 
been different had the new law been in force. But 
if it was not in force at the passing of the decree 
and the decree was perfectly correct there is 
no ground for review. (Prideaux , A.J.C ) Sar- 
faraj Khan v. Ramchandwa. 73 I. C. 4: 

1924 Nag. 70. 

-0. 47. R. I—Grounds for review. 

It is not a sufficient reason for granting a review 
that if another opportunity is given to the appli¬ 
cant he would satisfy the court that its previous 
order was wrong. (Prideaux, A.J.C.) Manwar 
Shah v. Nizamaukhan. 57 I. C. 145. 

-0. 47. R. 1— Grounds for review— 

Wrong decision is not a ground for. 

A wrong decision on a question of law, is not a 
sufficient ground for review. (Daniels, A, J. C.) 
RugUaiya Khanam v. Fazl Haq. 

24 0. C. 154: 63 I. C. 344. 

-0. 47, R. 1— Grounds for review—Judg¬ 
ment on a wrong :iew of the law—Full Bench 
decision not noticed. 

It is not a sufficient ground to order a review 
that the decision ofthe court was based on a view 
of the law which had been overruled by a Full 
bench decision, but which had not been taken to 
the notice of the court by the pleader appealing 
in the case. [Miller. C. J. and Mullick, J.) SM, 
Garabjni Kumari v. Suraj Narain Singh. 

3 Pat. 134: 5 Pat. L. T. 52: 1923 Pat-361: 

* 75 I. C. 177: 1924 P. 250- 

-0. 47, R. 1 —Grounds for review — Omis¬ 
sion to raise a point of law—Error apparent on 
the face of the record, 

The mere omission to raise a point of la w 
which had it been raised, might and probably 
would have brought about a different result is not 
necessarily a "mistake or error apparent on the 
face of the record” for which a review can be 
claimed. 13 Ca). 62; 20 C. VV. N. 1099. (Dawson 
Miller , C. J. and Coutis, J.) Camla PRASAD 
Chaudhuri v. Kunj Behari Mander. 

1922 Pat. 1: 1932 P. 119- 

-0. 47, R. 1 —Grounds for review— Order 

as to costs. . 

A Court can review an order as to costs, if tne 
order is not a proper one (Jwala Prasad ana 
Adami, JJ,) Braja Sundar v. Jagannath. 

6 Pat. L. J. 284: 63 I.C. 768 : 3 P.IT. 67- 

1922 P- 1 

-0. 47, B. 1 —Grounds for review— Bengal 

Tenancy Act , S. 153. 

S. 153 of the B. T. Act bars an application QD' 
der O. 49, R. 13 or O. 47, R.1, unless the applies* 
tion states injuries sustained by the applicant 
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review. 

account of the decree or judgment, and he depo¬ 
sits in court the amount of rent admitted by him 
to be due. If no rent is admitted to be due, no 
deposit is needed. (Jwala Prasad , J .) Chan¬ 
dra Dhur Dev v, Bhola Rat. 2 P. I. T. 372: 

62 I.C. 80: 1921 Pat. 301. 

---0.47, R. 1 —Grounds for reiiew — Pro¬ 
duction of authority contrary to decision , 
whether sufficient ground for review. 

The production of an authority which was not 
brought to the notice of the Judge at the first 
hearing and which lays down a view of the law 
contrary to that taken by the Judge is not a 
sufficient ground for granting a review. (Coutls 
and Adami, JJ.) Sheikh Abdul A/.jz v. Musst. 
MUNRO. 57 I. C. 147 : 1 P. L. T 561 : 

1921 Pat. 152. 

-0. 47, R. 1 and 0. 21, R. 96 —Grounds 

for review—Delivery oj possession in execution — 
Rtvieiv of order. 

A Court has jurisdiction to review its own 
order erroneously made directing delivery pos¬ 
session and the High Court has no power to 
interfere io revision. 19 C. W. N. 835 Expl. 2 
Cal. 131 Ref. {Roe and Imam, JJ.) Dhanin- 
der Das v. Bakshi Harihar Prashad Singh. 

3 P. L. J. 571: 48.1. C. 129. 

-0. 47, R- 1— Grounds for review — New 

case. 

An applicant for review of a judgment of High 
Court will not be allowed to re-open the finding 
of the High Court by referring to a document not 
pressed by him upon the Court or mentioned in 
the memorandum of appeal or referred to in the 
course of argument. (Chamier, C. J , and Jwala 
Prasad, J.) Adit Narayan Singh v. Mahabir 
Prasad Tiwari. 38 I. c. 196 

-0. 47, R. 1 —Grounds for review — Diver¬ 
sity of opinion. 

The mere fact that another Judge is inclined to 
take a different view of the case from that taken 
by a Judge who originally decided tbe case, is 
no ground for review. 2 U. B. R. 608 ; 2 U. B. R. 
534 ; 2 U. B. R. 7; 10 I. C. 993 Ref. (Brown, J. C 
Ma Kyaw v. Ma Kyin. 4 L. B. R. (1921) 27 : 

64 I. C- 895 : 1922 U. B. 16. 

Mistake or error. 

- --0. 47, R. 1— Mist ant or error—What is. 

A decree can be reviewed on such grounds 
only as, if tenable^ would justify an alteration or 
cancellation of the decree. ( Rafique and 
Piggott, JJ.) Mahabir Prasad v. Collector of 
Allahabad. 36 All. 277 : 23 1. C. 514 : 

12 A. L. J. 382. 

-0.47, R. 1 —Mistake or error — Inconsis¬ 
tent judgments in the same case — Review. 

Where the High Court gave two inconsistent 
judgments in the same case one belorc and 
another after remand, and the error was appa¬ 
rent on the face of it, a review lies, (Richards, 
C. J. and Banerjee, J.) Oudh Behari Pande 
v. Mahadko Sahi. 13 I. C. 646. 

-0.47, R. 1 and Sch. II, Para. 12— Mis¬ 
take or error—Award—Dcoree on. 

VOL. 11—63 


C. P. CODE (V OF 1908), 0. 47, R. 1-Miitake or 

eiror. 

An application for review of a decree based on 
an award, on the ground of an evident mistake 
in the award, is maintainable and a Court has 
jurisdiction, under O' 47, R. 1, of the C.P.C. to go 
into the merits ot the application. (Chaudhuri, J.) 
Jogesh Chandra Deb v. Jagat Chandra Deb. 

52 I. C. 696. 

~7 0* 47, R. l— Mistake or error — Other 

sufficient reason. 

A mere mistake of law is not in itself a suffici¬ 
ent mistake or error apparent on the face of the 
record so as to form a ground for review of judg¬ 
ment. Where the mistake arises from the negli¬ 
gent conduct of the applicant for review, the 
mistake cannot even be pleaded as “ any other 
sufficient reason" within O. 47, R. 1. (Fletcher 
and Smiiher, JJ.) Haz*ka Sardhar v. Kunja 
Behary Nag Chuodhury. 44 I. C. 161. 

0. 47. R. 1 Mistake or error—Decree by 
court without jurisdiction. 

Review ot a decree by a Court without jurisdic¬ 
tion ought to be granted. (Mookerjce and Beach- 
croft, JJ.) Ram Prasad Pramanik v. Sri Charan 
Mandal. 21 C. W. N. 1109 : 41 I. C. 276 ; 

27 C. L. J. 594. 

-47, R. 1— Mistake or error—Leave to 

appeal to Privy Council. 

An order under O. 45 rejecting an appli¬ 
cation to grant leave to appeal may be re¬ 
viewed by the Court which made the order. 
Where on a redemption suit the sum would not 
reach Rs. 10,000 with the addition of interest up to 
the six months allowed for redemption but would 
reach that sum if interest was calculated subse¬ 
quently it was heli there was no error apparent 
on the face of the record sufficient to justify a 
review. 8 M. I. A 166 F. (Jenkins, C. J. and 
Chatterjee, J.) Nand Kishore Singh v. Ram 
Gulam Sahu. 39 Cal. 1037 : 17 I. C 221: 

16 C. W. N. 1089. 

-0. 47, R. 1 —Mistake or error. 

Erroneous view as to cognizability of a suit by a 
Court is a sufficient cause for review. (Johnstone, 
J.) Faiz Muhammad v. Muhammad Zakriya. 
140 P.W.R. 1911 : 11. I. C 15 : 195 P. L. R. 1911. 

0* 47, R. 1— Mistake or error — Amend¬ 
ment of decree—If proper—Excusing delay in ap¬ 
plying for revexew. 

Where a court passes a personal decree where 
it ought not io have done so, and the same is 
found out by the party aggrieved only when it is 
sought to be executed his remedy is not by way 
of amendment but by way of review. If he first 
applies for amendment and fails and then puts 
in a petition for review the second may be 
looked upon as a continuation of the first one for 
purposes of limitation. (Hughes, J.) Lakshmana 
Aiyangar v. Narayana Iyengar. 18 L. W. 876 : 
33 M. L. T. (H. C ) 221: 76 I. C, 786 : 1924 M. 225. 

0. 47, R, 1 —Mistake or error—Compro¬ 
mise decree—Setting aside—Grounds for—Sepa¬ 
rate suit—New and important matter—Discovery 
of. 

. ^ person who wishes to displace a decree passed 
in terms of a compromise to which she was a 
party on the ground that she affixed her signature 
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C. P. CODE (V OF 1908), 0. 47, R. 1—Mistake cr 

error. 

to the compromise at the instance of an agent in 
ignorance of its contents, can either apply for a 
review of the decree or institute a separate suit 
for the purpose. The mere fact that an applica¬ 
tion to set aside the decree is headed as made 
under S. 151. C. P. C. (which is clearly inapplica¬ 
ble to the case) does not preclude the court from 
dealing with the application as one for review, if 
the provisions of the code relating to review are 
applicable to the case. The fact that a party to 
a compromise in terms of which a decree has 
been passed has affixed his signature to a com¬ 
promise at the instance ot an agent in ignorance 
of its contents is new and important matter 
•within the meaning of O. 47, R. 1, C. P. Cede. 

Quaere : —Whether the circumstances that a 
party to a compromise affixed her signature to the 
same on misrepresentation or ignorance of its 
meaning and without enquiring as to its meaning 
in consequence of her confidence in her agent are 
sufficient to render the compromise void or 
voidable. (Oldfield and Venkatasubba Rao, JJ.) 
Alamelu Ammal v. Rama Iyer. 

43 M. L. J. 290 : 31 M. L. T. 132 (H.C ): 

(1922) M. W. N. 495: 16 L. W. 440 : 

70 I. C. 425 : 1922 Mad. 446 . 

-0. 47. R. 1 —Mistake or error—Jurisdic¬ 
tion of Court. 

The Court has jurisdiction to review its judg¬ 
ment on the ground that the previous finding 
was wrong. 2 C. 131 Ref. (Wallis, J.) Lakshmana 
Nadan v. Pakhia Nadathi. 

9 I. C. 273: 9 M. L. T. 361. 

-0. 47, R. 1— Mistake or error — Jurisdic¬ 
tion , objection to , after decision invited on merits. 

Whether Civil Courts have jurisdiction to de¬ 
clare the class of tenancy or not, if the defts. in¬ 
vited the adjudication of the Court by putting 
forward documents of title, they could not turn 
round and dispute a finding unfavourable to 
themselves, in review, by alleging that the Court 
bad no jurisdiction to make it. (Lindsay, J. C and 
Stuart, A.J.C.) Ram Autuar v. Muhamad Abdul 
Hasan Khan, 

36 I. C. 83 : 3 0. L J. 267. 

-•-0. 47, R. 1— Mistake or error. 

Where there is no mistake in computing the 
period of notice but only an error in law, in hold¬ 
ing that 15 days from the 17th to the 31st inclu¬ 
sive of the month were sufficient, there is no 
sufficient ground for review. ( Adami . J.) Akshy 
Kumar Bhattacharjee v. Agarwala. 

1922 P. 308. 

-0. 47, R. 1— Mistake or error — Cases 

not cited on prior occasion. 

Producing an authority not brought to the 
notice of the Judge at the first hearing, but which 
lays down a view of the law contrary to that 
taken by the judge is not a sufficient ground for 
review. (Coutts and Adami, JJ.) Sheikh Abdul 
Aziz v, Munro. 

1 P. L. T. 661: 57. I. C. 147 : 1921 Pat. 152. 

-0. 47, R. 1— Mistake or error — Omission 

to raise question of law at the hearing. 

The mere fact that a point of law which might 
have been raised was not raised during the trial 


C. P. CODE (V OF 1908), 0.47, R. 1—New evi¬ 
dence. 

is not necessarily in itself sufficient to support an 
application for review. Quaere :—Whether an 
omission to raise a point of law which, had it 
been raised, might and probably would have 
brought about a different result, is necessarily a 
mistake or error apparent on the face of the 
record for which a review can be claimed. 20 
C.W.N. 1099; 13 Cal. 62 Ref. ( Miller, C. J. and 
Coutts, J.) Kamla Prasad Chowdhury v. Kunji 
Behari. 

1 Pat. L. T. 625 : 5 Pat. L. J. 344: 57 I. C. 11: 

2 U. P. L. R. (Pat.) 159. 

-0. 47, R. 1— Mistake or error—Dismissal 

for default — Review — Limitation. 

VVhen special provisions have been provided 
for recourse cannot be had to general provisions. 
When a remedy is open under O. 9, R. 9, the 
party in default will not be permitted to evade 
the rule of limitation by applying for review, 
(S harfuddin and Roe, JJ.) Deodip Singh v, 
Gopal Singh. 3 P, L.W. 66 : 

38 I. C. 53: 1 P. L.J. 547. 

New evidence. 

-0. 47, R. 1 —New evidence—Second ap¬ 
peal. 

The High Coart cannot, in a second appeal, 
entertain an application for review of judgment 
based on the ground that since the disposal of 
the appeal documentary evidence has been dis¬ 
covered, which, if sufficiently proved, would 
have led the court below to come to a different 
finding, although had such evidence been dis¬ 
covered before the disposal of the appeal the 
court might have allowed the appellant to with¬ 
draw tbe appeal with a view to apply to the lower 
appellate court for a review of judgment on the 
discovery of fresh evidence. 32 A. 71 foil. (Lind¬ 
say and Rafiq, JJ.) Mariam-un-nissa Bibi v. 
Babu Ram. 45 A 458 : 21 A- L. J. 377: 

L. R. 4 A. 416 : 73 I. C. 1016 : 1923 A. 541. 

-0. 47. R. 1 —New evidence—Burden of 

proving due diligence. 

The applicant praying for review of judgment 
on the ground of discovery of new evidence must 
prove his inability to produce it during trial in 
spite of due diligence. (Tudball and Walsh, JJ) 
Palia v. Mathura Prasad. 

38 A. 280 : 32 I. C. 622 : 14 A. L. J. 204. 

-0. 47, R. 1 —New evidence — Essentials . 

Review on the sole allegation that new evidence 
had been discovered which was not within the 
applicant’s knowledge cannot be granted without 
strict proof of such allegation. (Knox, C.J. and 
Karamat Husain, J.) Lachan Ram v. ,Debi 
Prashad. 91. C. 266. 

-0.47, R. 1 and 0. 41, R. II— New evi¬ 
dence—Dismissal of second appeal — Review. 

The High Court will not accept a review of * 
judgment in a second appeal dismissed under 
O. 41, R. 11, C. P. Code, on the ground that new 
evidence to prove a fact has been discovered. 41 
C. 809 foil. (Sanderson, C.J. and Richardson, J-) 
Srilabala Dei v. Gadahar Hazra. 

86 C. L. J. 76 : 27 C. W. N. 918 : 

70 I. C. 408 : 1922 Cal. 16»- 
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'C. P. CODE (V OF 1908), 0. 47, B. 1—New evi¬ 
dence. I 

-^-0. 47, R» 1— New evidence — Subsequent 

decision is no ground. 

A judgment delivered after the passing of the 
•decree sought to be reviewed is no material on 
which an application for review can be based; 
for the new and important matter alleged to have 
been discovered must have existed at the date of 
Ihe decree. 24 M. 1; 50 C. 119 foil. 51 I. C. 625 
dist. ( Newbould , 7.) Kali Prasanna Guha Chou- 
DHURI v. Bhxgabati Debya. 64 I.C. 324- 

-0. 47, Kr. 1, 4 and 7— New evidence — 

■Allegations to be strictly proved. 

Before a Court can grant an application for re¬ 
view on the ground of new and important matter 
of evidence, it must be satisfied with the allegation 
of the applicant that the evidence in question 
constituted new and important evidence within 
O. 47, R. 1, of the Code. If a Court without ad¬ 
judication of the allegation that the evidence was 
not within his knowledge or could not be produc¬ 
ed by him at the time when the decree was pass¬ 
ed or order made, allows an application for re¬ 
view, the order is contrary to O. 47, R. 4, and an 
appeal lies against it. {Sanderson, C.J , Mookerjce 
and Fletcher, 77.) Chiranji Lal v. Tulsi Ram 
JANKI Das. 47 Cal. 668: 66 I. C. 734 : 

31 C. L. J. 134. 

-'0, 47, B. 1— New evidence. 

The ground on which a decree may be review¬ 
ed, must be in existence at the date of the decree. 
A judgment not in existence at the time of appeal! 
should not be admitted in review of the appellate 
decree as it is not “evidence*’ new. (Richardson 
and Walmsley , JJ.) Cumar Sarat v. Skipatiii 
Chatterjee. 60 I. C. 119: 23 C. W. N. 242. 

-0. 47, B. 1— New evidence. 

The greatest care ought to be exercised in grant¬ 
ing a review when it is asked for on the ground 
of discovery of fresh evidence after ■ judgment. 

< Sanderson , C. 7. and Mookcrjec, 7 ) Nando Lal 
Mallick v. Paxchanan Mookerjee. 

45 Cal. 60: 21 C. W. N. 1076: 42 I. C. 484 : 

26 C. L. J. 187. ' 

-0- 47, B. 1 —New evidence— Discovery of 

—Procedure. 

An application to receive fresh evidence dis¬ 
covered out of Court by the parties to an appeal 
comes under O. 47, R. 1, and not under O. 47, 
R. 27, C. P. C. (I'letcher and Richardson , 77.) 
Garden Reach Spinning and Manufacturing 
Co. Secretary of State for India. 

19 C. W. N. 401: 28 I. C. 865: 42 C. 675. 

— 0. 47, B. 1— New evidence—Discovery 

cf. 

No review lies of an order dismissing an ap¬ 
peal under a 41, R. 11, C P. C\, merely on the 
ground of discovery of new and important evid¬ 
ence. 16 W.R. 112 Foil. (Core, J.) Rajani 
Kanta Das v. Kali Prasanxa Mukherjee. 

26 I. C, 281 : 41 C. 809. 

-^7. 1— New evidence — Discovery. 

Discovery of new and important matter is no 
ground for an application for review but a judg¬ 
ment which is erroneous on the merits is, since 
the applicant is not entitled to re-argue the whole 


C. P. CODE (V OF 1908), 0. 47, B. 1—Other suffi¬ 
cient reason. 

case. (Sliadi Lal , 7.) Khalil v. Yaqin-ud-din 

135 P.L.B, 1916: 35 I C. 342- 
147 P. W. B, 1916. 

0, 47, B. 1— New evidence—Discovery of 
document admitting liability. 

Discovery of a document after judgment con¬ 
taining an admission of liability by defendant is 
a good ground for review. (Johnstone, J.) Faiz 
Mahomed v. Muhammad Zakriya. 

140 P.W.B. 1911; 111. C. 15: 195 P.L.B. 1911. 

-47, E. 1 —New evidence—Negligence 

—Rights of pardlianashin lady. 

Though the case of a pardhanashin lady is neg¬ 
lected by her agents, she cannot apply for re-hear¬ 
ing of the case in review. (Roe and Jwata Pra¬ 
sad, JJ.) Bibi Jigaran v. Bibi Zohra. 

421. C. 970. 

-47, B. 1 —New evidence—Negligence 

of applicant 

The Court can in the interests of justice grant 
a review to the party affected by the non-produc¬ 
tion of a document before judgment notwithstand¬ 
ing his gross negligence. 2 C. 131 P. C. Foil. 
(Atkinson and Jwata Prasad, JJ.) Bhagela 
Kuer v, Abdul Rahman. 40 i. c. 79. 

--0,47, B. 1— New evidence—Document 

in Possession of party at the date of hearing. 

Where an application is made under O. 47, R. 1, 
for review, on the ground that the new evidence 
which was not in existence and was not procur¬ 
able after due diligence, when Ihe final decree 
was passed, is now available. The guiding princi¬ 
ple in such matters should be that the new evi¬ 
dence must be such as would entitle the court to 
modify or cancel the decree. Where a document 
being in possession of the parly is not produced 
no sufficient ground for review is made. (At¬ 
kinson, J.) Shah Abdul Aziz v. Sha Shar- 
FUDDIN. 38 I, c. 142. 

Other sufficient reason. 

--—0. 47, B. 1 —"Other sufficient reason 

meaning of. 

Rule 1 of the Order 47’must be read as in itself 
definite of the limits within which review is, 
under the new Code, permitted and reference to 
practice under former aod different statutes is 
misleading. So constructing the words, “any 
other sufficient reason,’* are to be interpreted as 
meaning a reason sufficient on grounds at least 
analogous to those specified immediately previ¬ 
ously. Such an interpretation of other grounds 
of appeal which have not been decided by a for¬ 
mer Bench or Judge being immaterial. (Viscount 
Haldane). Chhaju Ram v. Neki. 

43M.L. J. 332:3 Lah. 127: 

30 M. L. T. 295 (P.C.) : 26 C. W. N. 697 • 
16 L. W. 37: (1922) Pat. 435: L. B. 3 P. C. 109:' 

41 P. I. R. 1922: 36 C. L. J, 459: 

4 U. P. L. B. (P. C ) 99: 49 I. A. 144: 

24 Bom. L. B. 1238; 3 P. L. T. 435: 

17 P. W. B. 1922: 72 I. C. 666: 1922 P. C. 112. 

~0. 47, Br. 1 and 7—• ‘ Other sufficient 

cause. 

The “discovery of new and important evidence” 
m O. 47. R 1, C. P. C., would refer only to a dis- 
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cient reason. 

covery made since the order sought to be review¬ 
ed was passed. If an application for review is 
vague and general on this point and yet the court 
grants a review, it may be taken to have formed 
the existence of "other sufficient cause" within 
O. 47, R. 1, but in the latter case there would be 
no appeal. (Piggott and Walsh, JJ.) MUSsam- 
MAT TlRBBNI Kl'NWAR V. MOHAN LAL. 

L. B. 3 A. 251 : 66 I. C. 558 : 1922 All. 366. 

-0. 47. R. 1 —Other sufficient reason— 

Case not well argued. 

An application for review on the ground that if 
the Court allowed the applicants another oppor¬ 
tunity of producing evidence they might persuade 
the judge that the view taken by him on the pre¬ 
vious occasion was erroneous is not permissible. 
(Chamicr and Piggott, JJ.) Binda Prasad v, 
RaghubiR SaRAM. 37 All. 440:13 A. L. J 673: 

29 I. C. 994. 

Also (Pridcaux . AJ.C.) Maxwarshah v. Nizam' 
alikhan. 57 I. C. 145- 

Also (Me Coll , A. J. C.) Nga La v. Nga Than. 

14 I. C. 837: 5 Bur. L. T.57. 

-0. 47, R. I—Ollier sufficient reason. 

A mortgage suit was dismissed on the ground 
of limitation. The lower appellate Court agreed 
with the first Court. In second appeal the High 
Court disagreed on the question of limitation and 
decreed plaintiff's suit. The failure to bring to its 
notice that other points also are to be determin¬ 
ed does not furnish sufficient cause for review 
of the judgment. (Knox and Rafique, JJ .) RaN- 
dei v. Nandan Singh. 191. C. 689. 

-0.4V, R. 1— Other Sufficient reason— 

Subsequent events. 

Where a judgment is based on the decision of 
the Revenue Court, the reversing of the Revenue 
Court’s decision in appeal is a good ground for 
granting a review of the judgment. (Knox and 
BanerjiJJ.) Ram Lal v, Kala Prasad. 

33 All. 566 : 10 I. C. 244 : 8 A. L. J. 584. 

• 

_0. 47, R. 1— Other sufficient reason— 

Omission to notice provision of law. 

The omission of the Court and the pleaders to 
notice certain provisions of the Code which apply 
to a case is a sufficient reason within O. 47, R. 1, 
for granting a review. (Chitty and H almsley , JJ.) 
Wahed Ali r. Chanda Mia. 52 I. C. 29 : 

30 C. I*. J. 250. 

__ .0 47, R. 1 (2)— Other sufficient cause— 

Right to apply for review—Appeal by some of the 
defendants summarily dismissed. 

The expression “ where the ground of such 
appeal is common to the applicant and the appel¬ 
lant" refers to a case where the grounds of ap¬ 
peal and review are the same and does not refer 
to a comparison between the actual appeal by a 
party and a possible appeal by the applicant for 
review. If an appeal by some of the defendants 
has been summarily dismissed under 0*47, R.l, an 
application for review of the judgment appealed 
against “ on the ground of discovery of new and 
important matters or evidence’’ should be dis¬ 
missed if review is sought by the defendants who 


C. P. CODE (V OF 1908), 0.47, R. 1—Other suffi¬ 
cient reason. 

preferred the appeal but if the other defendants 
apply, the application is not entertainable as 
the grounds of appeal are different from the 
grounds of review and as these defendants could 
not possibly presant their case to the appellate 
Court as respondents, the appeal being summari¬ 
ly dismissed. (Mookcrjec and Cuming, JJ.) Cha¬ 
ndra Kanta v. Lakshman. 36 I C 460 : 

24 C. L. J. 517 : 21 C. W. N. 430. 

--0. 47. R.l and 0. 41, R. 10 (2)—Other 

sufficent cause—Dismissal of appeal under O. 41, 
R. 10 (2), C. P. C.—Application for restoration of 
an appeal. 

Scmbie: —An application for restoration of an ap¬ 
peal rejected under O. 41, R. 10 (2), may be treat¬ 
ed as an application for review of the order 
rejecting the appeal. (Richardson and Imam, 
JJ.) Majajennessa Bibi v. Sheik Didarv. 

32 I. C. 86. 

-0. 47, Rr. 1 and 4 --Other sufficient reason 

—Precedents overlooked—Service on all parties. 
Notice of an application under O. 47, C. P. C. 
must be served not only on the contesting but 
on all the defendants under R. 4 of that order. 
The discovery of the ruling of the High Court 
contrary to auother ruling of equal authority of 
the same High Court on which the Court has 
passed an order is not a sufficient cause for grant¬ 
ing a review, and in such a case the Court has no 
inherent power to grant it. (Brett and Richard¬ 
son , JJ.) ChandiCharan v. Manoranjana. 

18 I. C. 275 : 17 C. L. J. 416. 


-0. 47, R. I—Other sufficient reason— 

Review in part. 

An application for review of judgment can be 
granted in part; but when a decree is sought to 
be set aside on the ground that it was made in 
favour of a person who at that time had no subsis¬ 
ting title, the entire decree should be set aside. An 
order passed under an erroneously assumed state 
of circumstances, is a sufficient ground for revidw. 
In dealing with a review application, the Court 
is not restricted to the grounds mentioned in the 
application, but it may enlarge those grounds 
even on an oral application. 9 W. R. 23 (P. C.\ 
kel. (Mookcrjec and Caspersz, JJ) Bhu- 
baneswari Koer v. Ajodhya Singh. 

11 I. C. 102: 15 C. L, J. 339. 


-0. 47, R. I—Other sufficient reason 

Consent decree. 

A Court can review its order, which was pas¬ 
sed on the alleged consent of both parties, on an 
ipplication by one of the parties that he nev 
oosented to it. (Mookcrjec and Rasters?. ^ 

I akim GiR v. Basdeo Sahi. 15 C. L. J- 

in t n ft94 • 17 C. W. N. 


-0.47, R. 1— Other sufficient reason— 

Subsequent events — Revision. hpo 

A review of the decree, which was right woe 

it was made, on the ground of the l \ a P p ®? ,n * r0 . 
some subsequent event is not justified, me V 
per course in such cases is to request the app 
late Court to accept additional evidence rega : 
ing the subsequent event and the Court 
justified in taking such evidence into consia 
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lion. (Scott-Smith and Wilberforce, JJ.) Neki v. 
•Chajju Ram. 48 I. C. 137 : 111 P. W. R. 1918, 

-0. 47, R. 1 —Other sufficient reason — 

■Other remedy open. 

A review cannot be granted on ground other 
than those enumerated in O. 47, R. 1. Where a 
party has another remedy open to him to obtain 
the relief sought for, review cannot be granted. 
Where an appellant his not contested a liability 
imposed on him by first Court in his appeal 
grounds or in the course of arguments he cannot 
ask for review of judgment to escape that liabi¬ 
lity. That an appeal was badly argued is no 
ground for review. ( Johnstone and Chevis, JJ.) 
■Husaixa v. Saiiib Nur. ' 203 P. W. B. 1913 : 

22 I. C. 785 : 103 and 197 P. L. R 1914. 

-0. 47, R. 1 (1)— Other sufficient cause — 

■Dismissal for default. 

R. 1 (!) of O. 41, C P.C., enables a court to en¬ 
tertain an application for review of an order of 
•dismissal for default even in cases where no ap¬ 
plication for restoration of the suit is made with¬ 
in time. 15 P R. 1897 Dist. (Shalt Din and Scott- 
Smith , JJ.) Feteh Chand v. Mussammat Mfghi 
Bai. 181 P. L. R, 1913 : 109 P. R. 1913 : 

19 I. C. 481 : 108 P. W. R. 1913. 

-0. 47, R. 1 —Other sufficient reason— 

Scope of. 

A party can only ask fora review on the 
ground of ‘other sufficient cause* if he can show 
the judgment to be incorrect. ( Johnstone , /,) 
Santu v. Arjan Das. 13 I. C. 318 : 

131 P. W. R. 1912. 

--0. 47, R. 1— Other sufficient reason — 

Consistency—Decree not signed. 

Where to be consistent in the decree finally 
passed, the court has to pass orders under O. 41, 
R. 33, the same relief can be given in a petition 
put in by way of review. Much more so will it 
be the case when the decree itself has not been 
signed. (Spencer and Devadoss, JJ.) Gobala 
Iyengar v. Nummachi Reddiar. 

74 I. C. 416: 17 L. W. 254 : 1923 Mad. 392. 

-0. 47, R. 1 —Other stifficicnl cause—Deci¬ 
sion overlooked. 

Where a decision is erroneous owing to the 
fact that a decision of the High Court binding 
•upon the Court was not referred to it, the Court 
can grant a review and an order passed on re¬ 
view cannot be interfered with by the High Court 
under S. H5 of the C, P. C. Where a Judge who 
iheard the case issues notice on an application for 
review, his successor is not prohibited from dis¬ 
posing of it. (Kutnaraswamy Sastri , /.) Subua- 
•IYER V. CHINNAPPA ROWTHAN. 

261. C. 366 : (1915) M. W. N 22. 

-0. 47, R. I—Other sufficient reason — 

Meaning of. 

The phrase ‘or for any other sufficient reason’ 
means that the reason must be one sufficient to 
*he Court before whom the application for review 
is made. (Drake Brockman , J.C ) Gangabai v. 
Ohasakam. 62 I.C. 253 : 4 N.L.J. 16. 


C.P. CODE (V OF 1908), 0. 47, R. I—Miscellaneous. 

-0. 47, R. 1— Other sufficient reason — Mis¬ 
taken advice. 

The mere fact of failing to produce evidence 
on account of wrong advice of counsel is no 
ground for re-hearmg the case. (Stuart and 
Kanhaiya Lai, A.J.Cs.) Prag Dutta v. Kanhaiya 
Lal. 48 I. C 918 : 5 0. L, J. 695. 

-0.47, R. 1— "Other sufficient reason" — 

Omission to refer to documentary evidence. 

For review there should be more than simply 
nou-reference by the Judge to evidence in favour 
of either party. (Miller, CJ. and Kulwant Sahay , 
J.) Raghu Singh v. Mahant Krishna Dayal 
GiR. 2 P. 765 : 1924 P. 258 (2). 

-0. 47, R 1— Other sufficient reason — Point 

of law which could have been raised. 

A point of law which could have been raised 
but was not raised does not justify grant of re¬ 
view. (Miller, C. J. and Coutts, J.) Kamala 
Prasad Chowdhury v, Kunj Behari Mander. 

5 P.L. J. 344 : 57 I. C. 11 : 
1 Pat. L.T. 625 : 2 U.P.L.R. (Pat) 159. 

-0. 47, R 1 —Other sufficient cause — Dis¬ 
missal of appeal for deficient Court-fee—Not a 
dismissal for default. 

An order rejecting a memorandum of ap¬ 
peal as being insufficiently stamped is open 
to review under O. 47 and no application for 
restoration of the appeal can in such a case be 
made uuder O. 41, R. 19. An application for 
review bearing Court-fees prescribed for such 
application is the proper remedy. (Mullick and 
Thornhill, JJ.) Sikdar Singh v. Christian. 

55 I. C. 502. 

-0. 47, R. 1 and S. 115-0//ter sufficient 

reason. 

A review of an order summarily rejecting an 
application for revision of a judgment on the 
original side was granted on the ground that the 
judgment as it stood was open to misconstruc¬ 
tion and that the points raised involved questions 
of importance and of frequent occurrence and 
that it was desirable to have the views of the 
Appellate Court declared. ( Crouch and Hay¬ 
ward, A. J, Cs.) Pokardas v. Forbes Campbell 
& Co. 19 I. C. 363 : 6 S. L. R. 127. 

Miscellaneous. 

-0. 47, R 1 and 0. 41, R. 27 —Effect of 

filing appeal—Duty and power of appellate Court. 

Under O. 47, R. 1, which reproduces S. 623 of 
the C. P. C.. 1882, a party has a right to apply 
for a review of judgment to the court that has 
decided the case before an appeal has been pre¬ 
ferred. The grounds on which such an applica¬ 
tion may be made are specifically set forth in 
R. 1. Where an appeal has been preferred, a 
review is out of the question and the party’s pro¬ 
per course is to apply (o the appellate Court, 
which is in possession of the cases to admit the 
additional evidence either under the general 
principles of law or under the specific provisions 
of R. 27, which lays down that the appellate 
Court may for any other substantial cause (viz., 
other than those particularly specified) allow such 
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evidence or documents to be produced or wit¬ 
nesses to be examined. Rules of procedure are 
not made for the purpose of hindering justice. 
11 Moo. I. A. 28: 34 I. A. 115 Dist. [Mr. 

Ameer Ali). Raja Indrajjt Pratap Bahadur 
Sahi v. Amah Singh. 2 Pat. 676 : 

45 M. L. J. 578 : 33 M. L. T. (P. C.) 233 . 
18 L. W. 728 : 25 Bom. L. R. 1259 : 
28 C. W. N. 277 : 1 Pat. L. R. 345 : 50 I. A. 183 : 

21 A. L. J. 554 : 4 Pat. L. T. 447 : 

L. R. 4 P. C. 123 : 
L. R. 5 P. C. 8 : 74 I. C. 747 : 39 C. L. J. 318 : 

1923 P. C. 128 (P. C.). 

■ 0. 47, R. 1 —Appeal filed after applica¬ 

tion for review. 

O. 47, R. 1, does not apply where after filing an 
application for review the opposite party prefers 
an appeal. (I Valsh and Ryves, 7;.'Gauri Shan¬ 
kar V. JagaxnatH. 63 I. C. 841. 


0. 47, R. 1— Withdrawal ol appeal — 
Effect of. 1 

W lien an appeal is withdrawn, it must be 
treated as if it had never been “ presented >’ 
within the meaning of O. 47. R. 1, of the Code. 
[Piggoit and Walsh, JJ.) Ram Prasad v. Asa 
Ram - 43 All. 288 : 61 I. C. 334 : 

15 A. I. J. 24. 

0. 47, R- 1— Appeal—Filing of, after re¬ 
view. 

A Court can entertain an application for re 
view and dispose of it on the merits even though 
subsequently an appeal is filed against the decree 
originally passed. The first Ccurt dismisses the 
application for review on the ground that an ap¬ 
peal had been filed ; but the High Court refused 
to interfere in revision against the order of the 
first Court as the Judge had dismissed the appeal. 
[Rafique and Piggott, JJ.) Ram Parsan Upadya 
v. Nageshar Pande. 2 U. F. L. R. (H. C.) 43 : 

18 A. L. J. 135 : 54 I. C. 764 : 42 A. 317. 


C.P. CODE (V OF 1908), 0, 47, R. T—Miscellaneous: 

Where an appeal against a judgment t 0 the 
High Court is dismissed under O. 41, R. 11, the 
District Court cannot deal with an application for 
review of the same judgment. ( Maclcod, CJ. and 
Shah, J.) Shivappa Passa Savade v. Ramachan- 
dra Narsimh. 23 Bom I. R 597 : 

63 I. C. 910 : 46 Bom. 1 : 1922 Bom. 130. 

-0. 47, R. 1 —Appeal — Review filed before 

appeal . 

Per Shah, 7.—If an application for review is- 
made and also an appeal is preferred, the Court, 
to which the review application is made, can still 
entertain the application for review. 32 M. 416- 
(F. B.) Foil. ( Heaton and Shah, JJ.) Narayan 
Purshottam v. Laxmibai Datto. 38 Bom. 416 : 

23 I. C. 513 : 16 Bom. 1. B. 18a 

-0. 47,^.' 1— Appeal—Filing of, after re¬ 
view. 

An appeal may be preferred even after an ap¬ 
plication for review ; the Court in such a case can 
proceed with application for review ; but the 
bearing of the appeal must be staged. [Chatterjee 
and Panton, JJ.) Shashi Bhushan Bera v. 
Raghunath Maxdala. 57 I. C. 785. 

0. i.47, R. 1— Appeal — Filing of, after 


review. 

The court must proceed with a review applica¬ 
tion though an appeal is preferred subsequently 
by the applicant. But once the appeal is heard 
and a final decree passed, in appeal, the review 
cannot be proceeded with. II on the contrary the 
application for review is successful the appeal 
abates. [Chatterjte and Kewbould, JJ) Fyart 
Mohan Kundu v. Kalu Khan. 41 I. C. 497 : 

44 C. 1011. 

0. 47. R. 1— Appeal— Review—Oidcr op 


“ 0. 47, R. 1— Appeal—Filing of appeal 

during pendency of review. 

If, during the pendency of an application for 
review, the applicant files an appeal against the 
order of which he is seeking a review, the pen¬ 
dency of the appeal is no bar to the disposal of 
the application for the review. (Rafique and 
Wallach, JJ.) Partap Singh v. Jaswant Singh. 

17 A L. J. 1021 : 52 I. C. 642 : 42 A. 79. 

■—0. 47, B. 1— Appeal—Review after ap- 


Lowcr Court after appeal. 

A lower court cannot review its erder after it 
has been confirmed on appeal. [Chevis and Shadt 
Lai, JJ.) Kishen Das v. Official Liquidator. 
40 P. R. 1918 : 45 I. C. 84 : 60 P. W B. J918. 

0. 47, R. 1— Review—Inferior Court 


peal. 

The application for review is not maintainable 
after preferring ai appeal against the same 
decree. ( Rafique , J.) Muhammad Yusuf v. Raja 
Ram - 35 I. C. 867. 

-0. 47, R. 1 (2)— Withdrawal of appeal — 

Review lies to original Court. 

On the withdrawal of the appeal the original 
Court has jurisdiction to entertain an application 
for review of its judgment. [Richards, C. J. and 
Tudhalt. J.) Nehora v. Indarjit Rai. 

14 I. C. 327. 

0.47, B. 1 and 0. 41, B. 11— Review after < 
dismissal of appeal. | 


It is illegal for an inferior Court to review the 
judgment of a superior Court. [Mitlra, .4. J. C ) 
Brij Lai. v. Sitaram. 50 I. C. 910. 


0. 47, B. 1— Appeal—Filing of, afler re¬ 


view. 


— • 

Aw application for review can be continued 
after the filing of appeal from the decree. If the 
review succeeds then the appeal becomes incom¬ 
petent and cannot be heard. [Drake Brockman t 
J. C.) Bhavani Prasad v. Laxmi Bai. 

50 1. C. 329 : 15 N. L. B. 65. 

0. 47, B. 1— Review—Application for — 


If reopens questions already decided. 

The question whether an application for review 
gives a fresh starting point of limitation for a- 
declaratory suit depends upon whether the ap¬ 
plication re-opened the question already decided. 
A review of judgment is not an ordinary process 
and does not of necessity reopen questions al¬ 
ready decided between the parties. The matter 
in issue isonly re-opened when the application for 
review is accepted unlike a petition in appeal 
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[Dalai, A. J. C.) Bhagwan Baksh Singh v. Man- 
RAK KUNWAR. 24 0. C. 280 : 8 0. L. J. 8 : 

66 I. C. 205 : 1922 Oudh 148. 

-0.47, Kr. 1 (2) and 7— Application for 

review—Appeal filed against decree — Admissi¬ 
bility. 

A Court has no jurisdiction to entertain an ap¬ 
plication for review of its cwn judgment, where 
an appeal has been filed against the same and the 
applicant has an opportunity of piesenting his 
case in that appeal. [Chamicr, J . C.) Uggar 
Ham Sahai. 11 I. C. 343 : 14 0. C. 108 

-0. 47, B. 1— Review — Pendency of appal 

—Effect of. 

Where an application for review is preferred 
before the filing of an appeal, it is the duty of 
the Court to decide the application on the merits 
notwithstanding the fact that an appeal has sub¬ 
sequently been filed. 44 Cal. 101 1 : 32 M. 415 
foil. ( Dass and Ross, JJ.) Sham Lal Sahu v. 
Mt. Nag Koer. 63 I. C. 125. 

• - -0. 47, R. 2 —Review cannot be granted 

where applicant has mismanaged his case and 
wishes to secure a rehearing thereof. 

The Legislature could not have intended that 
the provisions of the C. P. C dealing with appli¬ 
cations for review should be availed of by a party 
who has mismanaged his case, in order to obtain 
a. rehearing of the case on the same materials. 
An application for review made before the judge 
who passed the decree could be disposed of by the 
successor. (Piggott, J .) Gita Ram v. East Indian 
Railway. 23 I. C. 394. 

-0. 47, B. 2—“ Judge who passed the de¬ 
cree*’—Review by judge who signed decree — Vali¬ 
dity, 

A Judge who merely signed the decree but did 
not write or deliver the judgment m the case 
cannot entertain a review of a decree on any 
ground other than new and important matter of 
evidence or clerical orarithmetical mistake, though 
the Judge deciding the case had granted an appli¬ 
cation for review which was set aside on the 
ground of want of notice to the other side. (N. 
R. Chatterjee and Newbould, JJ.) Tamijuddi 
Sheik v. Sattya Shankar. 

32 I. C. 101: 20 C. W. N. 391. 

-0. 47, Br. 2 and 7— Application for re¬ 
view—Receipt by officer in charge of duties of 
judge--Issue of notice—Review by successor in 
office—Appeal from order granting review. 

Held , the order of the successor of the Dt. Judge 
granting a review was bad, being in contravention 
of O. 47, R. 2, C. P. C. The policy of the legisla¬ 
ture was that the application for review should be 
received and considered by the judge who made 
tire original order and it was never intended that 
the application should be considered by his suc¬ 
cessor or by some person in charge of the duties 
of his office. An appeal under O. 47, R. I, from an 
order granting an application for review is not 
controlled by S. 104, Sub.-Sec. (2) which provides 
that no appeal shall lie from any order passed in 
appeal under that section ; and even if the final 
decree or order is one against which no appeal lies, 


C. P, CODE (V OF 1908). 0. 47, B. 4. 

an appeal from the order granting an application 
for review can be preferred at once. (Mookerjee 
and Beachcroft, JJ.) Shamsiier Alli v. Jagar- 
nath Thiran. 16 I. C. 203: 17 C. W. N. 403. 

Also 5 C. 86 Dist. 11 M. I. A. 487 Ref. to. (Jen¬ 
kins, C.J. and Mookerjee, J.) Sadarui>-ud-din v. 
Ekram Uddin. 18 C. W. N. 22: 

20 I. C. 670. 19 C. L. J. 225. 

-0. 47, Rr. 4 and 7 -Order granting an 

application for review—Appeal conditions. 

The right of appeal under R. 1 (a-), is subject to 
conditions laid down by O- 47, R 7, and therefore 
an appeal, not coming under this rule, cannot be 
maintained. (Piggott and luinhaiya Lal, JJ.) 
Sunder v. Habib Chick. 

42 All. 62G: 18 A. L. J. 838 : 

60 I. C. 81 : 2 U. P. L. R. (All.) 283. 

-0. 47. Rr. 4 and 7 —Review—Stages of 

proceeding. 

There are three distinct stages through which 
an application ior review has to pass. li the 
application is granted in the second stage, the 
decree already passed is set aside and the case is 
re-heard and a fresh judgment and decree are 
pessed and from the latter an appeal lies. If the 
application is rejected, the original decree sub¬ 
sists and an appeal lies Irom it. (Richard, C. J. 
and Tudball , J.) Nan he Mangat Rai. 

20 I. C. 647. 

-0. 47, Rr. 4 and 7— Review—Grant of 

application—Powers of appellate court. 

Where tbe Court of first instance grants an 
application for review on the ground ot discovery 
of new not important evidence not within the 
knowledge or power of the applicant at the time 
of the trial the appellate court will not generally 
consider the evidence afresh and disturb the con¬ 
clusion of the lower court. (Tcunon and Xew- 
bould, JJ.) Ambika Charan Hazra v. Bhani Ram 
Rathi. 64 I. C. 219. 

-0. 47. R. 4— Absence of notice — Effect. 

Where the defendant was given every oppor¬ 
tunity to raise any objection that he could raise 
and be is in no way, therefore, prejudiced by 
reason of the fact that no notice was issued ta 
him. Held, the order granting review should not 
be set aside by the appellate Court. 237 P. L. R. 
1913 Appr. (Abdul Raocf, J.) The Firm of 
Gopal Mal Ganda Mal v. Hira Chand. 

75 I. C. 656 : 1923 Lah. 308. 

---0. 47, Rr. 4 and 8 —Dismissal of applica¬ 
tion after review is granted is not proper. 

The granting of an application for review 
merely amounts to a decision to rehear the case in 
which the decree or order (in respect of which 
a review is claimed) was passed. The judge hear¬ 
ing the review is not entitled to anything in the 
first stage beyond passing an order granting the 
review and giving his reasons for so doing. If the 
review is granted the judge who bas allowed the 
review becomes vested with jurisdiction to pass 
any order which the original judge could have 
passed. It may be sufficient for him merely to 
alter the order of original judge or it may be 
necessary for him to take some intermediate step 
such as an order in remand or referring an issue. 
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When once an application for review is granted 
an order dismissing the application for review is 
wrong and cannot be ignored- ( Ashworth and 
Simpson, A. J Cs.) Bhagwati Prasad v. Ach- 
HA1B4R Singh. 9 0. L. J. 531 : 

74 I. C. 214 : 26 0. C. 24 : 1923 0. 93. 

-0. 47, Rr. 4 and 7— Order granting 

review is appealable. 

An order granting a review on the ground that 
the view of the law taken was contrary to a Full 
Bench decision which had not been taken to its 
notice, is appealable. ( Miller , C. /. and Mnllick, 
J.) Sm. Garabixi Kumari v. Slrja Narain 
Singh. 1923 Pat. 361 : 3 Pat. 134 : 

75 I. C. 177 : 5 Pat. L. T. 52 : 1924 P. 250- 

-0. 47, R. 4 (1) Sufficient grounds. 

The discretion of the Court in saying what con¬ 
stitutes good sufficient reason is unlimited. 
(Woodroifc, J.) Maksud Maui v. Secretary of 
State. 9 i t c . 532. 

-0 47, R, 4 (1)— Discretion of Court. 

If the Court thinks that an application for 
review should be granted, the rule does not stand 
in its way. ( Johnstone, C.J, and Shadi Lai, J.) 
Hira Singh v, Allah Baksh, 

38 I C. 769: 115 P, R. 1916. 

—--— 0. 47, R. 4 (2) and 0. 41, R. 11— Summary 

dismissal — Review—Xotiee to the respondent, if 
necessary. 

An application for review of an order sum¬ 
marily dismissing an appeal under O. 41, R. 11, 
C. P. Code, can be granted without the issue of 
any notice to the respondent. 42 Cal. 433 Ref. The 
expression “ opposite party " in the proviso to 
O. 47, R. 4, of the C.P.Code. means the party inte¬ 
rested to support the order sought to be vacated 
or modified the application for review. Where 
the order granting the review has been made 
irregularly or with material irregularity in 
the exercise of jurisdiction possessed by the 
Judges, it cannot be ignored or vacated by other 
Judges hearing the appeal. (Mookcrjce and Roe, 
JJ ) Janaki Nath v. Prabhasini Dasi. 

4fr Cal. 178 : 19 C. W. N. 1077 : 
30 I. C. 898 : 22 C. L. J: 99. 

-0, 47, R. 4 (2) and 0. 41, R. 11 —High 

Court — Review—Division Bench. 

When an appeal dismissed under O. 41, R, 11, 
C. P. C., has been revived by ati order passed by 
a Divisional Bench of the High Court, this order 
of revival cannot be questioned by the Bench 
hearing the appeal. (Coxe and Mulick, JJ,) Hal- 
dhar Jha v. Shah Muhammad Ashraf. 

25 I.C. 880: 22 C. L. J. 95. 

-0. 47, R. 4 (2)— Review—Grounds of— 

Reasons—Appellate Court not to criticise—C. P. 
Code, O. 43. R. 1 (w). 

The legislature in enacting O. 47, R. 4 (2), of 
the new Code and omitting the provision in the 
Old Code concerning the record of reasons for 
granting review intended that the grounds which 
satisfied a Court that its own judgment may be 
reconsidered should not be criticised by Court of 
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appeal. The right of appeal under O. 43, R. 1 
(wj, against an order granting a review is control¬ 
led by O. 47,R. 7 (l).(Seshagiri Iyer and Phillipls , 
JJ ) Maduru Brahmayya v. Vedulla Yel- 
lam.ma. 31 M. L. J. 509: (1916) 2 M. W. N 278 : 

36 I. C. 437 : 4 L. W. 403. 

j-'-0. 47, Rr. 4 (2) and 8 —Review petition 

rejected without being admitted—Parties heard. 

If a review petition is rejected after nearing 
the parties though not regularly admitted, the 
order of rejection is not one passed on the re¬ 
hearing of the original case. (Sadasiva 
Iyer, JJ.) Kailas Iyer t>. Arunachala Chettiar. 

22 I. C. 953 : 15 M. L. T 224. 

-0 47, R. 4 (2) Pro. (a) — Opposite party — 

Restoration of appeal under O. 41, R. 19. 

The expression ' opposite party' in Pro (n) is 
not restricted lo cases in which such party has 
actually appeared before the Court, but it means 
the party interested to support the order or 
decree sought to be set aside on review. Where 
an appeal has been dismissed for not making 
good the stamp in the prescribed time, the appeal 
cannot be restored under O. 41, R. 19 nor under 
O. 47, R. 4 (2), Pro. («) without notice to the 
opposite party. But if the case is dealt with, 
without notice to the opposite party, he is entitled 
to a hearing even in second appeal, as soon as 
the matter has been brought to his knowledge. 

( Miller , C. J. and Coutts, J ) SuRUPAf. Pandey 
v. Utim Pande. 63 I. C. 99 : 1921 Pat. 337. 

-0.47, R. 4 (2) (a)— Notice to opposite 

party. 

Before granting an application for review 
notice to opposite party is necessary or elsa the 
granting is a nullity, yHolmwood and Chapman, 
JJ.) Abdul Hakim v. Hem Chandra Das. 

30 I. C. 165 : 42 Cal. 433. 

Also ( Scott-Smith , J.) Taj Muhammad v. 
Kanshi Mal. 135 P. W. S. 1913 : 19 I. C. 864 : 

237 P. L. R- 1913. 

-0. 47, R 4 (2) (b)— Discovery of docu¬ 
ment—Not produced at trial formerly. 

When a party seeks a review of judgment 
saying that a document not produced at the trial 
was subsequently discovered, he must under 
Order 47 strictly show that the document was not 
available at the time of the trial, or that no dili¬ 
gence on his part was wanting to produce the 
document. (Lindsay, J.) Kariya Mahto KURUl 
v. Ram Sarup. 37 I. C. 399. 

-0. 47. R 4 (2 (bl —Fresh evidence—Strict 

proof—Meaning of sufficiency of evidence if 
High Court can weigh. 

“ Strict proof 1 ’ in O. 47. R. 4 (2) (b). refers to 
the formal correctness of the evidence offered 
and not to its sufficiency, effect or result. P (r 

Kemp, J. contra. The High Court is entitled to 
satisfy itself if there was suffiicient evidence 
belore the lower Court and if it has been properlv 
appreciated in granting the application tor 
review, ( Batchelor , C. /. and Kemp, J-) ® Al 
Nemathu v. Bai Nematullabu. 

20 Bom. L. R. 434 : 46 I. C. 1 * : 

48 Bom. 395. 
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-0.47. R. 4 (2) (b)— Fresh evidence — Strict 

proof. 

Strict proof means legal conviction of the 
Court not necessarily by evidence. An applica¬ 
tion for review can be made even after 90 days 
if it is shown that new evidence has come to the 
knowledge of the pi if. which was not possible at 
the time of judgment (Mookerjee and Cuming, 
JJ) Chandra Kant v. Laksh.yn Chandka. 

35 I. C. 651 : 27 C. L. J. 540. 

-0. 47,R. 4 (2) (b) —Fresh evidence—Strict 

Proof . 

" Strict prool’’ means anything which may 
serve directly or indirectly to convince a Court 
and has been brought before the Court in legal 
form and in compliance with the law of evidence. 
It is the formality of proof which is prescrib¬ 
ed and not the sufficiency in result. The Court 
of first instance is the proper court, to determine 
whether or not there should be a review but 
before a review is granted, those safe-guards must 
be observed Whether the proof is according to 
the law or not is within the jurisdiction of the 
Appellate Court to determine but the question 
of sufficiency of evidence is for the Court admit¬ 
ting the review. 22 C. 734; 20 W.R. 84 ; 25 W. K. 
324 Ref. (Jenkins. C, J, and Woodroffe, J.) 
Abed Khondkar v. Mohendra Lal De. 

42 Cal. 830 : 
29 I. C 282 •. 19 C. W. N. 804. 

Also (Sanderson. C.J. and Mockerjee, J.) Nandu 
Lal Malik v. Panchanan Mookerjee. 

45 Cal. 60 : 21 C. W. N. 1076 : 
42 I. C. 484 : 26 C. L. J. 187. 

---0. 47, R. 4 (2) (b)— Fresh . evidence — 

Strict proof. 

Application for review on the ground of dis¬ 
covery of new evidence must be strictly proved. 
31 B. 381 Foil. (N. Chatlcrjee, J.) Ahed Khund 
•Kar v. Mohendra Lal Dey. 9 I. C. 320. 

-0. 47,R. 4 (2) (b) —Fresh evidence—Strict 

proof. 

An application for review of judgment owing 
to discovery of new matter or evidence which 
was not within the knowledge of the applicant 
or could not be adduced at the trial should not be 
entertained without strict proof of such grounds. 
O. 47 should be strictly construed. ( Saunders , J. 
'C.) Nga Tee Pyo v. Ma-Ng We Ka. 

38 I. C. 403 : 2 U. B. R. (1916) 126. 

-0. 47, R, 5— Single Judge of a bench of 

■ two Judges — Jurisdiction—Order passed on re¬ 
view—Appeal. 

One Judge of a Bench of two High Court 
Judges who disposed of an appeal having left 
the Court on a month’s leave, an application for 
review of the judgment was heard and dismissed 
•by the remaining Judge. Held , that the Judge had 
no jurisdiction to dispose of the application by 
reason of R. 5, and an appeal lay against that 
order under cl. 15 of Letters Patent. 21 C. W. N. 
•652 Ril. ( Sanlerso «, C.J., Tcunon and Waltnsley , 
JJ ) Jagat Chandra Acharya v. Shyama Charan 
/Buttacharya. 44 I, C. 999 : 22 C.W. X. 550. 

VOL. 11—64 
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•0. 47, R. 5 —High Court —Procedure. 
Where an appeal is heard by two Judges, one 
of whom has since left, the continuing judge 
alone is competent to hear the review but in case 
the rule is made absolute the appeal should be 
heard by two judges. ( Woodroffe . J.) Maksud 
Mahi v. Secretary of State. 9 I. C. 532. 

-0. 47,R. 5— Succccssor of Judge deciding 

case—IVhen can grant review. 

When the Judge deciding a case issues 
notice on an application for review his successor 
can dispose of the application. O. 47. R 5 applies 
to Courts composed of more than one J udge. 
(Kuntaraswarni Sastri , J.) SUBBAIYER v. Chin- 
Nappa. 26 I. C. 366 : (19i5) M. W. N. 22. 

-0. 47, R, 7 —Order granting review— 

Appeal. 

An Older granting a review of judgment 
cannot be questioned under any of the provision s 
of O. 47. R. 7 C. P. Code. (Piggotl and Walsh, 
JJ.) Muxnu Lal v. Kuxj Behari Lal. 

20 A. L. J 517 : L. R 3 A. 295 : 
44 All. 605 :-4 U. P. L. R. (A) 66 : 
67 I. C 317 : 1922 All. 206. 

-0. 47, R, 7 —Insuffi cienoy of reason Jor 

rcviexv is no ground for appeal. 

Under R. 7, the sufficiency or otherwise of the 
reason for granting a review is not a ground lor 
appeal. (Stuart, J.) Benarsi v . Altab Husain. 

63 I. C. 171. 

-0. 47, R. 7 and 0. 43, R. 1 (») — Appeal- 

Grounds for ex parte judgment on appeal. 

No appeal lies from an order granting a review 
of an exparte judgment passed on appeal excerpt on 
any of the grounds mentioned in O. 47, R. 7 and 
0.43 R. 1 (W) should be read with O. 47, R. 7. 
(Mookerjee and Carnduff, JJ.) Jagar Nath 
Prasad Singh v. Ramavatar Singh. 

14 I. C. 39. 

-0. 47, R. 7 — Execution application — Dis¬ 
missal for default—Order granting review — 
Notice is not necessary. 

Before the judgment debtor has been served 
with a notice if an application for execution is 
dismissed in default, the court has power to res¬ 
tore the application wiihout giviDg notice to 
the judgment debtor. Even if the application 
for restoration is treated as one for review, 
notice to the Judgment-debtor is not necessary. 
(Scott Smith, J.) Abdul Karim v. Chaudhri 
Ramsing. 69 I. C. 506. 

-0. 47, R. 7 and S. 152— A ppiication 

challenging svstem of calculation only granted — 
Nalure of order. 

Where a Court purported to act under S. 152 
on an application which challenged the whole 
system of calculation adopted by a Court but 
there was no allegation that there was an arith¬ 
metical or clerical mistake really, the order is an 
order under 0.47, R. 7 of the Code and an appeal 
lies from it. (Wilberforce, J.) Ramji Lal v. 
GlYANl. 3 Lab. L. J. 341 : 66 I. C. 992 : 

4 U. P. L. R. (Lah.) 54. 
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* ^7, B. 7 (1 )—Review-Grant of—Appeal. 
An appellate Court ought not to reverse the 

order of the lower court granting review of its 
own judgment without coming to a finding that 
the conditions laid down by O. 47, R. 7 have not 
been fulfilled. ( Piggott , /.) Khurshed Alam 
Khan* v. Rahmatullah Khan. 15 A. L J. 899 : 

43 I. C. 490 : 40 All. 68. 

0. 47, R. 7 (l)— Appeal — Order granting 

review. 

No appeal is allowed from an order granting 
an application for review of an order dismissing 
a suit for default on the ground that review 
could not be granted when an application for 
restoration was dismissed. {Griffin, J.) Har- 
narain v. Umrai. 17 I. C. 661 : 10 A. L. J. 396. 

■“““ 0- 47, R. 7 (1)— Appeal — Original decree 
modified—Appeal from original decree. 

Where a decree is modified on an application 
for review, the original decree is superseded and 
so no appeal lies from that decree, the remedy of 
the aggrieved party being to appeal from the 
decree passed on review. 28 A. 240 ; A. W. N. 
(1890) 144 toll ; 30 A. 79 dist. (Rno.x and Griffin 
JJ.) Birjbasi Lalil Salig Ram. 

9 A. L. J. 183 : 14 I. C. 472: 34 All. 282. 

* 0. 47. R. 7 (1 )—Appeal — Objection to ad¬ 
mission of evidence. 

The objection that the Court admitted in re¬ 
view. inadmissible evidence may be taken on ap¬ 
peal from the final decree, i. e , original decree 
amended on review. (Richardson and Walmsley , 
JJ .) Kumar Sarat v Srifati. 50 I. C. 119 : 

23 C. W. N. 242. 

-0, 47, B. 7 (1)— Appeal—Grant of review 

— Appeal. 

Against an order granting an application for 
review of judgment and restoring the appeal to 
the file, an appeal lies. ( Car ml uff and Richard¬ 
son, JJ.) Surenura Nath v. Sita Nath Das. 

21 I. C. 943. 

-0 47, R, 7 (1)— Appeal — Review—Appeal 

from final decree—Order granting review chal¬ 
lenged. 

In an appeal against the final decree the pro¬ 
priety of an order granting a review can be chal¬ 
lenged only on the grounds specified in S. 629 of 
the Code of 1882. (Jerkins, C. J. and Mockerjec, 
J.) Sadaruddin v. Ekramuddin. 18 C. W. N. 22: 

20 I. C. 670 : 19 C. L. J. 225. 

-0. 47, R. 7 (1)—Appeal—Duty of appel¬ 
late court. 

In an appeal from an order granting a review, 
the appellate court must decide whether the alle¬ 
gation that the new evidence was not within the 
knowledge of the applicant when the decree was 
passed has been strictly proved. 12 B. 131 ; 22 
C. 3 ; 22 C. 984; 25 C. 878 Ref. (.V. Chatterjee , J.) 
Ahed Khund Karv. Mohendra Lal Dey. 

9 I. C. 820 

-0. 47, Rr, 7 (1) and 4— Appeal—Order 

granting review. 

Where the Lower Appellate Court had first 
decided that the dismissal of suit for default did 


C. P. CODE (V OF 1908), 0. 47, R. 7 (1), 

not render pending arbitration proceedings nulV 
and void and subsequently on review took the: 
contrary view and thought that, “the application 
for review should be granted’having regard 
to the wide discretion given by O 47, R. 4 ( 2 ) t . 
that Court did not act in contravention of R. 4 , 
and consequently no appeal was competent under 
R. 7 (1) ( 6 ). ll p. r 1913 ; 2 C: 131 (P. C.) Ref. 
24 W. R. 324, Dist. ( Johnstone , C. J. and Shadi 
Lal, J.) Hari Singh v. Allah Baksh. 381.C. 769r. 

115 P. R. 1916. 

0.47.R, 7 (1)— Appeal—Grant of review,, 
"other sufficient reason'', Revision. 

An appeal does not lie under O. 47, R. 7 aga¬ 
inst an order granting review for “other sufficient 
reason” within R 1. 11 P.R. 1913, foil. No revision 
lies especially when there is a right of appeal 
tiom the final decree. (Shadi Lal , J.) Basheshar 
Nath v Ramkishen Das. 32 I. C. 860: 

48 P. W. R 1916- 

0. 47, R. 7 (1) — Appeal — Grounds for 
objection. 

Under rule 7 (1), an objection that the lower 
court granted a review can be taken in appeal 
from the final decree only upon one of the three 
grounds specified in the sub-rule (1). ( Shah Din 
and Scott-Smith, JJ.) Fateh Chand v. Menghj 
Bai. 108 P. W. B. 1913: 181 P. L. R. 1913; 

191. C. 481: 109 P. R. 1913. 

-0. 47. R. 7 (1 )—Interlocutory order—Ap¬ 
peal—Review of judgment. 

An interlocutory order admitting or excluding 
a document is not ordinarily appealable but an 
order holding a document inadmissible in evid¬ 
ence on reviewing a previous order to the con¬ 
trary is appealable. (Bcadon, J,) Bhagat Singh v. 
Sada XAND. 49 P. W. R. 1913: 18 I. C. 309: 

94 P. L. R. 1913. 

-0. 47, R. 7 (1)— Appeal — Grant of review 

—Reason for. 

An order of a Judge granting review consider¬ 
ing the grounds to be ‘the other sufficient reason' 
is not appealable whether the appellate Court 
would hold them sufficient or not. But an appeal 
would lie ordinarily from the final judgment and 
the decree passed on review. (Robertson and 
Chcvis , JJ.) Yusuf v. Nazee. 17 P. L. R. 1913: 
278 P. W. R. 1918: 16 I. C. 995:11 P. R. 1913. 

-0. 47, R. 7 (1 )—Appeal—Order granting 

review — Grounds. 

An appeal against an order granting review 
lies only on the grounds specified in O. 47, R* 7" 
and on no other grounds. There can be no appeal- 
against the order granting review on the objec¬ 
tion that the case was decided before plff.’s evid¬ 
ence was over. O. 43. R 1 does not carry the 
right of appeal any further than O. 47. R 7. Both 
must be read together. There is no difference in 
this respect between the old and new code. (Che- 
vis, J.) Faral Ahamad v. Khan Bahadur. 

10 P. L. R. 1912: 12 I. C. 624: 221 P. W. B. 1911- 

-0. 47, R. 7 (1)— Appeal—Order rejecting. 

a review. 

Order rejecting an application for review 
final under S. 629, C. P. C., and is not subject t» 
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appeal or revision. The provisions of the new 
Code cannot help a petitioner whose application 
for revision was presented before the new Code 
came into force. (Johnstone. J .) Sea Dat Prasad 
v. Harm ChaNd. 10 I. C. 725: 35 P. W. R. 1911. 

-0, 47. R. 7 (1)~ Appeal—Order granting 

review*-Grounds for appeal . 

In an appeal from an order granting a review, 
the only grounds that can be taken are those 
mentioned in O. 4 7. R, 7, C. P. C. ( Spencer and 
Krishna}!, JJ.) Chokkalingam v. Lakshumanan. ! 
38 M. L. J. 224: (1920) M. W. N. 228: 55 I. C. 444: 

11 L. W. 217. 

-0. 47, Rr. 7 (1) and 1— Appeal—Older 

granting review—Sufficient cause—Interference 
l>y af pcllati Court—Prov. Sin. C. C. Act, S. 25— 
Revisio u. 

Where a review is granted for sufficient cause 
the control to be exercised by an appellate Court 
need not be strict and when the Court has appli¬ 
ed its mind to the circumstances, such control 
may be exercised with reference to every , 
presumption in favour of its having done so cor- ; 
rectly. The simple fact that fresh evidence will 
alter or is expected to alter a decision already 
arrived at, is ordinarily not a sufficient cause for 
granting a review. Although O. 47. R. 7 of the 
C.P. Code is not applicable to Sm. C. Courts, its 
provisions will guide the discretion which the I 
High Court possesses under S. 25 of the Prov. 
Sm. C. C. Act. 36 I C. 437 expl. and dist, ( Oldfield , 
J.) Yalliammai Nadathi v. Aseervada Nadar. 

53 I C. 44. 

-0. 47. R. 7 (1) aad 0. 43. R 1 (w )-Appeal 

—Ordergranting review. 

An order granting a review is not appealable 
under O. 43. R 1 (w) except on the grounds spe¬ 
cified in O. 47. R. 7. ( Ayling and Srinivasa Iyen¬ 
gar, JJ.) Mulamuath Kunhammad V. Parakat 
Kathiri Kuttj. 31 M. L. J. 827: 38 I. C. 373 : 

5 L. W. 472. 

-0. 47, R. 7 (1) —Difference between old 

and new Code. 

The chaoge in the language of O. 47. R 7 (1), 
is due to a mistake on the part of the Legislature 
and there is no deliberate departure from S. 629 
of the C. P. Code, 1882. (Scshagiri Iyer and Phil- 
lifs.JJ.) M. Brahmayya v. Vedula Ykllamma. 

31 M. L. J. 509: (1916) 2 M W. N. 278: 

36 I. C. 437: 4 I. W. 408. 


with by the High Court in revision, only if it 
is irregular and has led to miscarriage of justice. 
(Johnstone, J.) Atra v. Chagu. 12 I. C. 2^6: 

49 P. W. R 1911. 

-0. 47. R. 7(1) (b) and 0.43, R. 1 (u)— 

Appeal—Review—Grant of—Appeal when lies. 

O. 43, R. 1 (u\ does not give a general right of 
appeal but is controlled by order 47, rule f. The 
order granting a review application is not appeal- 
able merely on the ground that it is not made On 
satisfactory grounds. The court need not record 
full grounds for granting review application. 
[Scshagiri Aiyar and Phillips, JJ ) MeduRU 
Brahmayya v. Vedula Yellamma. 

31 M. L. J. 509 : (1916! 2 M. W. N. 278 : 

36 I. C, 437 : 4 L W. 408. 

-0. 47, Rr 8 and 11 — Review—Grant of — 

Appeal—Effect on original decree. 

A review commences ordinarily with an ex- 
parte application. The court then may either 
reject the application at once or may grant a rule 
calling on the other side to show cause why the 
review should not be granted. In the second 
stage, the rule may either be admitted or rejected 
and it is obvious that the hearing of this rule may 
involve to some extent an investigation into the 
merits. If the rule is discharged then the case 
ends. If, on the other hand, the rule is made 
absolute, then the third stage is reached ; the case 
is reheard on the merits and may result in a re¬ 
petition of the former decree or in some variation 
of if. Though, in one respect, the result is *he same 
whether the rule be discharged or on the rehear¬ 
ing the orginal decree be repeated, in law there is 
a material difference, for in the latter case, the 
whole matter having been reopened, there is a 
fresh decree ; in the former case, the parties are 
relegated to and still rest on the old decree. Con¬ 
sequently the order appropriate to a discharge of 
the rule is the rejection of the application ; an 
order so made terminates the second stage of the 
proceedings, and there is no third stage for the 
rehearing of the case. When the application for 
a review is granted, the decree previously made 
is vacated, with the consequence that an appeal . 
preferred against that decree can no longer be 
prosecuted. But the parties can appeal from the 
final decree passed on review. Cases reviewed. 
(Mookcrjec and Rankin, JJ.) Gourkrishna Sarka 
v. Nilmadhab Sha, 73 I. C, 34 : 36 C. L. J. 484 : 

1923 C. 113. 


-0. 47. R. 7 (1) and 0. 43, R. 1 (w )—Appeal 

— Order grafting review—Grounds for. 

No appeal lies upon an order granting a review 
except on the grounds mentioned in O. 47, R. 7. 
41 C. 746 foil. (Spencer and Seshagiri Iyer, JJ.) 
Srinivasa Iyer v Nataraja Iyer. 28 I. C. 707: 

2 L. W. 366. 

-0. 47. R. 7 (1) (a) and (b>— Appeal— Order 

granting review—Power of High Court in revi¬ 
sion. 

An order granting review under O. 47, R. 7, is 
appealable only when it either contravenes the 
provisions of Rules 2 or 4 or the application for 
review is barred by time or is based upon insuffi¬ 
cient grounds. But such an order can be interfered 


-0. 47, R. 8 —Scope of—Whole case if open 

on review. 

Two judges of the Division Bench of the High 
Court heard an appeal and retired. An applica¬ 
tion for review was made, admitted and the decree 
amended. Subsequently the judge was moved to 
re-hear the case and be made a similar order, 
which was set aside an appeal on the ground that 
the Judge as a single Judge could not hear the 
case, he not being a Division Bench. The Division 
Bench on hearing the appeal only considered the 
point involved in the Review and made a similar 
order against which an application for review 
was made on the ground tnat the Division Bench 
ought to have heard the whole case. Held (Per 
Sanderson, C. J.) All the proceedings after the 
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amendment of decree in the review application 
were superfluous. (Per Mookcrjee. J.) The judg¬ 
ment of Division Bench need not be interfered as 
it repeats the decision ot the judge who granted 
the review, but the Division Bench Ought to have 
heard the whole appeal. A review may be granted 
cither as to the whole or part, and according to 
R. 8 on admitting of a review the whole case is 
not re-opened. 10 B.H.C.R. 3*10 and 32 Bom. Ill 
at 110 fell. (Sanderson, C. J. and Mookcrjce, J.) 
Gouk Slndar Bhowmick v. Rakhal Raj BhoU- 
MICK. fO C W N. 1165 : 

84 I. C. 592 : 27 C. L. J. 326. 

*-0 47, R. 8— Procedure-Discovery of new 

evide ncc—Ri view. 

The discovery of new evidence which, with 
due diligence, could not be produced at the origi¬ 
nal trial is a good ground for review ; and the 
Court, cn being satisfied with the same, should 
first record an order admitting the review and 
then give directions under O. 47, R. 8, C.P. Code, 
for the rehearing of the suit. ( Mookcrjec and 
Ten non, J J,) Purandkr Kumar v. Ram Narain 
Singh. 111. C. 720 : 14 C. L J. 103, 

-0. 47, R 8— Procedure. 

A Court can under 0 4 7, R. 8. grant a review 
snd at once proceed to re-hear the case. ( Kumara - 
swami Saslri , J.) Subbaiyer v Chinnappa 
RoWthan. 26 I. C. 366 : (1915) M. W. N 22. 

-0. 47, R 9— Review—Subsequent review. 

Where a plea of res judicata, lias been wrongly 
accepted between the parties, by a single Judge of 
the Chief Court, the question cannot be re-opeoed 
afterwards by a Division Bench of that Court in 
an application to revise the orders of the Courts 
below, forming basis of the judgment of the 
single Judge as a revision of these orders would 
not benefit the party against whom the single 
Judge’s ruling subsists. 211 P. W. R. 1908 Ref. A 
second review of the order is barred by O. 47, R. 
9, ?s it is prsctically for the review of the order 
passed cn review. ( Johnstone and Shah Din, JJ.) 
Dukga Das v. Amir Chand. 

10 I. C. 679 : 25 P. W. R. 1911. 

-0. 50. R. 1 (a) (iii )—Small Cause Court — 

■Case involving many questions—Issues not struck 
—Duty of Court. . 

Though a Small Cause Court is not required to 
frame issues, yet where a case involves many 
questions, the Court should indicate what the 
points are to give the parties an opportunity to 
produce their evidence thereon. ( Martincati , /.) 
Pik Mohammad Sadrud-din v. Khairuddjn. 

59 I. C. 703. 

-Sch. II— Arbitration—Agreement to refer 

to —Withdrawal from. 

A party to an agreement to submit a matter to 
arbitration cannot, after the arbitrator proceeds 
to evidence, withdraw from the arbitration. The 
Court cannot compel a private arbitrator to arbi¬ 
trate against his will. (Sulaiman and Kanhaiya 
Lai , JJ.) Basudko Mal v. Kanhaiya Lal. 

591 C. 667 : 43 All. 101 : 18 A. L. J. 952. 


C. P. CODE (V OF 1908). Sch. II, Para 1—Form of 
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-SCHEDULE II, PARA 1. 

Form of reference. 

Insolvency proceedings. 

Minor. 

Parties. 

Private reference. 

Reference to Chamber of Commerce. 

Reference to Court. 

Subject to reference. 

Validity of reference. 

Form of reference 

—-Sch II, Para 1 (1) and (2)— Form of refe¬ 

rence—Agreement to abide by the statement of one. 

From the way in which an agreement was en¬ 
tered in the robkar of the Court and the applica¬ 
tion of the defendant, it appeared that the parties 
had agreed to abide by the statement of one H. 
and not that they had agreed to refer the matter 
in dispute for decision by H. Where no applica¬ 
tion in writing showing the agreement to refer tbe 
matter in dispute was ever filed in Court nor did 
the defendant ever apply to the Court to refer the 
matter to H. Held, the provisions of S. 1 Sub- 
tlauses (l) and (2) cf Schedule II, C. P. C., were 
therefore not complied with, and accordingly the 
Court was not deprived cf its jurisdiction to hear 
the appeal. ( Sulaiman , /.) Mt. Masita Bibi v, 
Khuda Baksh. 1923 A. 65. 

-Sch. II, Para. 1 — Form of reference— 

Shid compliance with statute necessary. 

The provisions of Sch II. para I must be strictly 
complied with in order that there may be a valid 
reference to arbitration in a suit. ( Chilly , J) 
Dwakakanath Roy v. Fanindranath Roy. 

49 I. C. 262, 

-Sch. II, Para. 1— Form of reference— 

Signature. 

The mere fact that one of the parties did not 
sign the petition ot reference is not conclusive that 
he was not a party to the case sent to arbitrators 
and tbe award will not be invalid by reason of 
such omission. ( Fletcher and Richardson, JJ ) 
TeKATMaI- OsWAL V. ANANDA MoY BASU. 

38 I. C. 226. 

-Sch. II, Para. 1— Form cf reference-* 

Oral submission if valid. 

A verbal submission to arbitration is valid, 
even though there is a likelihood of a question of 
title to immoveable property being affected. 
IMookerjtc and CaspersJJ.) R.VMJI K 1- 
v. Salig Ram. 11 I. C. 481 : 14 C. L. J 18?. 

-Sch. II, Para 1— Form of reference—PtH m 

lion. 

It amounts to a request to make a reference f° 
an arbitrator under Sch. II, Sc, 1. para 1 already 
approved by the parties, when an application 1 * 
made for adjustment is made before the Court in 
which it is asked to send the records to a certain 
arbitrator to whom the parties had already ^ e * c - r j 
red the matter in dispute in the pending suit. 2 
C. 167 (P. C.) : 9 I. C. 173 Foil. ( Sadasiva Iyer 
and Moore, JJ.) Nadamarthi Krishna MooRT" 
v. Girijapati Ganpayhi Lingam. 

34 I. C. 741 : 31. W. 379- 
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C. P. CODE (7 OF 19C8), Sch. II. Para 1—Form of 
ReftreDce. 

----Sch. II. Para 1— Form cf reference— 

General terms—Question of costs. 

When a reference to arbitration in a suit is a 
general one of the whole case, the power of deal¬ 
ing with costs rests with the arbitrator. 91 P. K. 
1888 Rel. [Drake Brockman , J. C.) Dharx v. 
Dildar Khan. 46 I. C. 182. 

-Sch II. Para 1— Form of Reference —.V o 

application in writing — Waiver — Effect, 

The parties could ratify a reference to arbitra¬ 
tion though the procedure laid down in para 1. 
The 2nd Schedule has not been strictly followed 
by appearing before the arbitrator and giving 
evidence. 30 A. 32 ; 27 C. 61 ; 23 B. 629, Con- 
(Evans, .4. J, C.J Gokaram Nath v. Glr Prasad. 

9 1. C. 412. 

-Sch. II, Para. 1 —Form of reference — 

Indefiniteness. 

If an agreement of reference to arbitration is 
so vague as to make it impossible to ascertain 
.what the dispute was which the parties referred 
to arbitration the agreement to refer is bad for 
indefiniteness. (Roc and Contis, JJ.) Babua Lal. 
Pardhan v. Badri Lal Pardhan. 

49 I. C. 522. 

-Sch. II, Para 1— Form of reference — Ob¬ 
jection — Waiver — Acquiescence. 

A person having an option to avoid an award is 
deemed to have consented to it if he voluntarily 
submits to the proceedings before arbitrators. 
(Pratt, J, C. and Hayward, A. J. C.) Sheo Kar an 
v. Mahadeo Singh. 19 I. C, 374 : 6 S. L. B. 146. 

Insolvency Proceedings. 

-Sch. II, Para l—Insolvency proceedings— 

Reference. 

A Court car.DOt refer to arbitrators, a proceed¬ 
ing in insolvency as Sch. II does not apply to 
proceedings under the Prov. Ins. Act. 88 P. R. 
1887 referred to. ( Rattigan , J.) Ladha Singh v. 
Bhag Singh. 50 P, R. 1916 : 135 P. W. R. 1916 : 

34 I. C. 549 : 151 P. L. R, 1916. 

Minor. 

-Sch. II, Para 1— Minor — Reference — Ap¬ 
plication to Court—Xot signed by parties—Award 
—Validity of. 

Sch. II, Para 1 does not require that the ap¬ 
plication in writing for an order of reference to 
arbitration should necessarily be signed by the 
parties to the suit agreeing to the reference. 
Where one of the parties to a suit being an in¬ 
fant, the agreement to refer was signed by the 
adult parties and by the guardian ad litem of the 
infant and all the parties, including the guardian, 
appeared before and the Judge, thereupon, made 
an order of reference. Held, that the order was 
proper and the award thereon was not vitiated. 
{Viscount Haldane.) Umed Singh v. Sobhag 
Mal Dhadha. 43 Cal 290 : 43 I. A. 1 : 

20 C. W. N. 137 : 30 M. L. J. 67 : 14 A.L.J. 97 : 
3 L.W. 145 : 19 M. L. T. 108 : 23 C. L, J. 130: 

(1916) 1 M. W. N. 67 : 32 I. C. 161J: 

18 Bom. L. R. 308 (P. C.) 

-Sch. II, Para 1— Minor — Whether bound 

by arbitration consented to by natural guardian. 


C. P. CODE (V OF 1908). Sch. II, Para 1-Parties. 

A natural guardian can on behalf cf a minor 
enter into an arbitration so as to be binding on 
minor if it is proper, reasonable and for the bene¬ 
fit of minor. (Shah and Hayward, JJ.) Sadashiv 
Ramachandra Trimbak Kesheo. 

44 Bom. 202 : 56 I. C. 399: 22 Bom. L R. 266 

-Sch. II, Para l—Mi nor — Reference . 

A minor is bound by an agreement of arbitra¬ 
tion entered into by bis predecessor in title, 
(Woodroffe and Shamsnl Hilda , JJ ) SltASl 
AlUKHI DEBl V. PARBATI SUN KAN I\’OY. 

50 I. C. 879 : 23 C. W. N. 293. 

-Sch. II, Para 1— Minor—Submission to 

arbitration by guardian — How far binding on 
wa rd. 

A guardian may submit to arbitration on behalf 
of his ward solo bind both himself and the ward ; 
but where he is, in his individual capacity, a 
party to the submission and his interest contro¬ 
versy submitted happens to be adverse to that ot 
the ward, he has no power submit on behalf of 
the ward. The whole question to be considered 
is whether the reference is lor the benefit of the 
ward and the award will be binding on him it it is 
found to be beneficial to him. (Mookerjec and' 
Caspcrsz, JJ.) Ramai Ram v Salig Ram, 

11 I. C. 481 : 14 C. L. J. 188. 

-Sch II, Paras 1 and 16— Minor — Xegli- 

gcnce of guardian—Award if binding on minors. 

Where a minor, party to a reference, is not 
properly represented in the arbitration proceed¬ 
ings and his guardian fails grossly and fraudu¬ 
lently in his duty to protect his interests, the 
award passed by the arbitrators is not binding on 
the minors. (Oldfield and Bakewell, JJ ,) Kantala 
Venkata Krishnamacharlu v. Perundevama. 

56 I. C. 593. 

-Sch. II, Para 1— Minor-Rcfercncc-Guar- 

dian's assent—Repudiation by other party — 
Validity. 

A natural guardian can refer a question that 
concerns the ward to arbitration and when the 
question does not concern the minors solely but 
also the guardian there is consideration and 
mutuality sufficient to preclude the other party to 
the reference from repudiating it. (Young, J.) 
Mg Po Mya v. Ma Doung. 

29 I. C, 800 : 8 Bur. L. T. 122. 

-Sch. II, Para 1— Minor-parties—Duty of 

Court. 

Where some of the parties to a reference to 
arbitration are minors, it is the duty of the Court 
to ascertain it the reference is for the benefit of 
the minors, ( Kennedy , /. C. and Raymond, 
A. J. C.) Emnabai v. Fakir Mahomed. 

15 S. L. R. 165 : 65 I. C. 50 : (1922) S. 1. 

PartieH. 

-Sch. II, Para 1— Parlies — Xon-joinder of 

some parties to reference—Validity—Objections to 
award—Determination by Court ordering refer¬ 
ence. 

When some of the defts. to a suit do not join 
in a reference to arbitration, the court should 
examine the fact of each case bafore coming to- 
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<C. P. CODE (V OF 1903), Sch. II, Para 1—Parties. 

■the conclusion that the arbitration is invalid 
since no relief may have been claimed against 
them. 32 A. 657 Foil. 8 A. L, J. 645 Dist. Objec¬ 
tions to the award on the ground of invalidity 
from any cause whatever should be decided by 
tbe Court which has made the order of reference 
to arbitration and by no other Court. ( Piggott, J.) 
Ayodhya Prasad v. Badarul Husain, 

39 All. 489 : 41 I. C, 357 : 15 A. L. J. 427. 

-Sch. II, Para 1— Parties — Unnecessary 

f arty- Suit for partition—Widow in possession in 
lieu of maintenance. 

A Hindu widow, in possession of property in 
lieu of maintenance is not a necessary party to a 
suit for partition, and her not joining in a refe¬ 
rence to arbitration in such a suit does not vitiate 
the award The decree having been passed on 
the award no appeal lies. (Richards and 
Banerji , //.) Sabta Prasad v. Dharam Kirti- 
saran. 35 All. 107 : 18 I. C. 609 : 

11 A. L. J. 66 

-Sch II, Paras 1 and 16— Parties—Death 

of one—Reference to arbitration—Death of one of 
the parties—if revokes the authority of arbitra¬ 
tor. 

The death of one of the parties to an arbitra¬ 
tion does not necessarily revoke the authority of 
the arbitrator. (Karamat Husain and Chamicr, 
JJ,) Datta v. Khedu. 33 All. 645 : 

11 I. C. 935 : 8 A. L. J. 678. 

-Sch. IT. Para 1— Parties — Non-joinder 

of—Reference Award — Invalid . 

If all the parties interested at the time of the 
reference to the arbitrator have not joined in the 
reference, the reference is invalid and the award 
which follows such reference is also invalid. 
(Karamat Husain and Chamicr. J J:) Haswa ?>. 
M AH ALA. 8 A L: J. 645 : 10 I. C. 559, 

-Sch. II, Para 1— Parties — All persons in¬ 
terested in suit to be parties 
Where all the persons interested in the subject- 
matter of the suit do not join in this application 
for reference to arbitration the Court has no juris¬ 
diction to make the reference. 21 C. W. N. 387 
relied od. (IValmslcy and Suhrawardy, JJ.) 
Hara Praraxna Bandopadhya v. Arab ali. 

71 I. C. 326 : 1924 Cal. 353. 

-Sch, II, Para J.— Parties to reference — Ob¬ 
jection to attachment under O. 21. R. 58, C. P. C. 
—Judgment debtor necessary party. 

Where a claimant objects to the attachment of 
property in execution of a decree and the matter 
is referred to arbitration the judgment-debtor is a 
necessary party to the reference. (P, C. Banerji , 
J.) Basudeo Sahai v . Must. Saraswati. 

64 I. C. 469. 

-Sch. II, para 1— Parties — Omission of 

some of the parties to join—Validity of award. 

All the parties interested in a suit must join in 
the reference to arbitration and where only some 
of the parties agree to refer the award on such 
reference is void. (N. R. Chatterjee and New- 
bould t JJ.) Debendra Nath Biswas v. Jogendra 
Nath Biswas. 64 I. C. 221. 


C. P. CODE (V OF 1908). Sch. II, Para 1—Parties. 

-Sch. II, Para l—Parties—Non-appear¬ 
ance—Reference—Consent of all parties—Award 
otherwise invalid. 

A Court has no jurisdiction to make an order 
of reference under Sch. II, para I without the con¬ 
sent of all the parties including tbe party who 
does not appear. If an order be made without 
the consent of such non-appearing party it is ille¬ 
gal, and an award made on such reference is also 
illegal. (Sanderson, C. J., Fletcher and Mookcrjce, 
JJ.) Laduram Nathmull v. Nand Lal Karuri. 

55 I. C. 747 : 47 Cal. 555 : 31 C. L J. 150. 

-Sch. II, Para 1— Parties—Application by 

some of the parties—Effect of. 

Quaere —Whether an order of reference to arbi¬ 
tration made by th 2 Court on the application of 
the plff. and one of the defts. is legal. (Fletcher 
and Huda , JJ.) Haridas Dey v. Kailash Chan¬ 
dra Bose. 44 I. C. 480. 

-Sch. II, Para 1—Parties—Ex parte defts. 

award—Question of jurisdiction. 

The agreement to refer to arbitration and the ap* 
plication to the court must have the concurrence 
of all the parties concerned and if all, the defts. 
including those who have not appeared and con¬ 
tested the suit do not join in the reference the 
award is wholly invalid and not only against these 
who did not join it and is liable to be set aside on 
the application of any of the parties. 9 C. W. N. 
873: 25 C.L.J. 339 Foil. 11 C.W.N, 1152, Diss. An 
objection to the validity of any reference as well 
as of the award on the ground that all the parties 
to the suit had not-joined in the reference though 
not taken in the Court of First Instance and not 
taken specifically in the grounds of appeal before 
the High Court must be given effect to, as it re¬ 
lates ta the jurisdiction of the Court, to make a 
reference and the subsequent invalidity of the 
award. [N . R. Chatterjce and Walmslcy, JJ .) 
Girija Nath Roy Choudhury v. Kasai Lal 
Mitra. 43 I. C. 169 : 27 C. I, J. 339. 

-Sch. II, Paras 1 and 15 —Parties —.Vj»- 

joindcr— Validity. 

The Court has jurisdiction to make an order of 
reference only if all the parties interested in the 
suit agree to the reference. Otherwise the order 
of reference is invalid not only against those who 
have not agreed but also against those who have 
agreed. An award made upon such an invalid re¬ 
ference is not valid and no decree can be based 
upon it. Paragraph 15 of the schedule assumes a 
valid reference to arbitration and contemplates 
only cases where the propriety of an award on 
the basis of such a reference is in question. 
(Sanderson, C. J. and Mookerjce, J.) Dooly 
Chasd v. Mamuyi Mu saji, 41 I. C. 295 : 

25 C, L. J. 339 ; 21 C. W. 5. 387. 

~——Sch. II, Para. 1 and 0. 1, R. 13- Parlies — 
Non joinder — When can be raised — Waiver. 

Where in a reference to arbitration some of the 
defts. were not joined and no objection was at 
any stage taken on grounds of non-joinder 
the reference is not bad as under O. 1, R. 13, the 
right to object has been waived. [ Imam and 
Chapman , JJ.) Ananda Prosad Durr v. Joges« 
Chandra Sen. 23 I. C. 863- 
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<5. P. CODE (V OF 1908), Sch. II, Para 1—Parties. 

-Sch. II, Para 1— Parties — Death of one 

farty before award is made—Effect—English 
daw. 

The death of one of the parties to a reference 
lo arbitration does not ipso facto revoke the refer¬ 
ence ; the English common Law rule however is 
quite the reverse of the above. The question 
whether a legal representative of a deceased party 
to a reference to arbitration is bound by th e con¬ 
tract of reference, depends upon whether the 
Tight is purely personal to the deceased or whe¬ 
ther it survives to his legal representatives where 
such legal representative becomes a party thereto 
and proceeds with the investigation,'the award is 
binding on him. ( Mookerjee and Casper sz, JJ.) 
.Ramji Ram v. Salig Ram. 

14 C. L. J. 188 : 111. C. 481- 

■ Sch. II, Para 1— Parties — Non-joinder 

of—Waiver of right to object to irregularity. 

The conduct of the parties amounting to wai¬ 
ver of the rights to object to an irregularity in 
the reference to arbitration, empowers a Court to 
construe very strictly the words “all the parties 
interested" in Sch. II, para I. and to exclude there¬ 
from persons who did not take the trouble to ap¬ 
pear in Court. {Reid, C.J.) Gian Chakd v. Behaki 
Lal. 18 I. C. 761 : 78 P. L. E. 1913. 

-Sch. II, Para 1— Parlies— Ex parte deft. 

—Person interested. 

A deft, who is ex parte may be a party “inter¬ 
ested" within Sch. II, Para 1, C. P. C. 32 A. 657: 
39 A. 489 : 18 M.L.J, 374 Diss. 27 C.L J. 339 : 25 
C.L.J. 339 Foil. Where an cx-parte deft, who was 
interested in the whole suit as well as in the par¬ 
ticular subject-matter of the reference, was not a 
party to the same, held, that the order of the re¬ 
ference was ultra vires and is without jurisdic. 
'tion. (Oldfield and Seshagiri Aiyar , J J.) Polita 
Pavana Panda v. Narasinga Panda. 

42 Mad. 632 : 36 M, L. J. 538 : 51 I. C. 155. 

——— 8 ch.II, Para 1— Parties — Non-joinder of\ 

An award is not invalid because certain defen¬ 
dants having no interest in the suit or only nomi¬ 
nally on the record do not’join in the reference to 
arbitration by the other parties. (Wallis, J .) 

■SlVALINGA PlLLAI V. MARUTHA PlLLAI. 

14 I, C 562; 

-Sch. II, Para 1— Parties — Non-joinder of. 

An agreement to refer where one of the parties 
interested has not joined is not governed by para 1 , 
Sch, II (Ayling and Spencer. JJ.) Venkatacha- 
xam Reddi v. T. Rangaiya Reddi 

36 Mad. 353 : 21 M. L. J. 990 : 

10 M. L. T. 248 : 12 I. C. 372 - 
(1911) 2 M. W. N. 249,’ 

-Sch. II, Para 1— Parties—Parties interest¬ 
ed in subject matter to be joined. 

All the parties to a suit need not concur in an 
application for an order of reference in order to 
make the submission valid. It is only necessary 
that all the parties wh 0 are interested in the 
subject-matter of the reference should have 
joined in the submission. ( Miller , C. J. and Kul- 
■want Sahai.J.) Raghunath Sukul v. Ramrup 
Raut. 1923 Pat. 225 : 2 Pat. L. R. 76: 76 I. C. 2 : 

5 Pat. L. T. 239 : 2 Pat. 777 :1924 P. 33. 


1 C. P. CODE (V OF 1908), Sch. II, Para 1—Private 
reference, 

-Sch. II, Para 1— Parties — Interested 

parties—Who are. 

It is enough if all the parties interested in the 
litigation are parties to the application for refer¬ 
ence to arbitration. It is a question of fac who 
are the parties interested in the litigation. (Jwala 
Prasad , /.) Jaipal Tewary v. Tapeswari Te. 
'VARY. J45 I. C. 321. 

-Sch. II, Para 1— Parlies — Reference to 

arbitration—Parties—Interested—Assent of, 

A Court has no jurisdiction to make an order 
of reference to arbitration unless all the parties 
interested assent to such reference. An order of 
reference made without such assent is invalid 
and an award based thereupon is liable to be set 
aside. (Raymond, A. J. C.) Choith Ram v. Lal 
Chand. 611. C 451 : 14 S. L. B. 156. 

-Scb. II, Paras. I and 2-Parlies—Limited 

owner—Reference by—If can confer on arbitrator 
a more extensive power. 

A person having a limited interest in the land 
cannot by a reference to arbitration confer on 
him an authority to alienate a more extensive 
interest than he himself has. (Hayward, J. C. 
and Crouch, A. J. C.) Mir Mahomed Khan v. 
Pohumal Motumal. 25 I. C. 949 : 

8 S. L. R. 86 . 

Private reference. 

-Sch. II, Para. 1— Private reference — 

Pending suit. 

Parties can refer disputes to private arbitration 
though a suit between them is pending. They 
need not apply to Court for the purpose. (Sada- 
siva Aiyar and Moore. JJ.) Annamalai Chetty 
v. Ramaswamy Chetty. 

(1916) 1 M. W. N. 203 : 
33 I. C, 67 : 19 M.L. T. 228. 

-Sch. II, Para. 1— Private reference — 

Pending suit—Legality of. 

Parties to a pending suit are legally competent 
to refer the matters in dispute to a private arbi¬ 
tration without the help of the Court; and espe¬ 
cially so when the reference is even by person 
other than the parties to (he suit. 29 C. 167 Evpl 
30 C. 218 Dist. 27 A. 53 Rel. 37 C. 63 Ref. ?. 525 
of the Old Code applied to an award made on a 
private reference by parties pending a suit in 
Court. (Miller and Sadasiva Aiyar, JJ.) Nanmppa 
Nanja Rao. 23 M. L. J. 290 : 

16 I. C. 478 : (1912) M. W. N. 1091 : 

12 M. L. T. 133, 

--Sch. II, Para 1— Private reference — 

Arbitration without reference to court—Consent 

of some of the parties only obtained to reference _ 

Effect of. 

Though some of the parties have not joined in 

submitting the dispute to arbitration, the award 

does not become invalid or ineffectual as between 
the persons makirg the reference. The award is 
binding on them especially when it has been 
acted upon. The provisions of Sch. II, para l, 
C. P. Code, are not applicable to a reference made 
outside court. Where the arbitrators decide a 
matter not strictly covered by the reference but 
the parties take part in the proceedings without 
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C P. CODE (V OF 1908), Sch II. Para 1—Private 
reference. 

protest and acquiesce in the award and act upon 
it. they are bound by the award and cannot 
subsequently repudiate it. ( Dhobley , A. J. C.) 
Dharnidhar v Sakharam. 71 I. C. 860. 

-Sch. II, Paras 1 and 20— Private refer. 

encc— Pendency of suit — Procedure. 

If a matter in dispute is during the pendency 
of a mi it. referred to arbitration without the in¬ 
tervention of the Court the reference does not fall 
within Sch. II but the award may be recorded as 
an agreement adjusting or compromising the suit 
and a decree may be passed in the terras of the 
award. 37 Bom. 930 and 26 Bora. 76 Foil. 
(Prideaux, A. J. C.) Ghun'ARI KURMI v. PURU- 
SHOTTAM. 49 I. C. 746 

-Sch. II, Para. 1-Private reference—Pend¬ 
ing suit—If competent. 

Parties to a pending litigation cannot make a 
reference to private arbitration without reference 
to the Court. Neither an agreement to refer 
without the intervention of the Court, nor a dis¬ 
puted award made thereon is within O. 23, K. 3. 
38 B. 687 Foil. 43 B. 386 not Foil.. 30 C. 218 Rel. 
on., 26 C. 107 P.C. Ref. (Stanyon, A.J.C.) Pushpi 
Bai v. Ansuva Bai. 46 I. C. 902. 

Reference to Chamber of Commerce. 

--Sch II, Paras. 1 and 2— Reference to 

Chamber of Commerce—Rules of Chamber if 
binding. 

If a party to a contract has agreed to submit to 
an arbitration of the Bengal Chamber of 
Commerce he is bound by the rules of that Cham¬ 
ber in the matter of hearing and adjudicating on 
such disputes. 33 C. 1169. appr. ( Jenkins, C.J ., 
Woodroffc and Mookerjce , JJ.) Chaitram -u.Bidhi 
Chand. 30 1. C. 681 : 42 Cal. 1140 : 

19 C. W. N. 820 : 21 C. L. J. 584. 

Reference.to Court. 

-‘Sch. II, Para 1— Reference to Court- 

Arbitration. 

When a suit is not maintainable under the law 
an agreement by a party to abide by the decision 
of Court cannot be binding. (Chatterice and 
Walms'ey, JJ.) Hira Koer v. Lachuman Gope. 

21 I. C. 958 : 19 C. W. N. 1141. 

-Sch. II. Paras 1 and 16— Reference to 

Court—Court as arbitrator — Appeals. 

Where both parties agreed to be bound by the 
decision of the Court acting extra cur sum curies 
no appeal lies from the decree, the decision of the 
Court being in the nature of an award 23 B. 
752 Foil. ( Chi tty andCoxe,JJ.) Sita Nath v. 
Baikuntha Nath. 9 I. C. 296 : 38 Cal. 421. 

-—Sch. II, Para. I—Reference to Court — 

Judge acting as an arbitrator—Appeal—Decision 
on personal inspection and not on evidence. 

A consent given by the parties to abide by the 
decision of a Court as an arbitrator is not such 
a reference as falls within Sch. II to the C. P. 
Code. Consequently the provisions of Sch. II do 
not govern the proceedings of the Court acting as 
such arbitrator. The award of the Court is never¬ 
theless not open to appeal for the reason that a 


C. P. CODE (V OF 1908), Sch. II, Faia 1—Subject 
to reference. 

party cannot go back on his consent to abide by 
the decision of an arbitrator after the award is 
given just as he cannot resile from an executed 
contract. 1896 A. C. 136 and 29 AH 584. Rel. 
Where the Court departs from its function of 
deciding in the ordinary way and decides the 
question of fact extra cursutn curies at the request 
of parties, the Court should follow tbe rules laid 
down in Sch. II of the C. P. Code and jefuse to 
act as arbitrator unless all the parties interested 
agree. ( Sadasna Aiyar and Spencer , JJ.) 
Chexgalraya Chhtti v. Raghava Ramanuja 
Das. 52 I. C. 569 : 37 M. L. J. 100. 

-Sch. If, Para 1— Reference to Court — 

Presiding Judge—Validity—Award by majority 
— Final and binding nature . 

Per Chief Justice. A reference of a suit to the 
presiding Judge must be held to be altogether 
extra cursutn curies and not the less so when two 
others are joined with him and the decree passed 
in accordance with their decision ni"st be regar¬ 
ded as a consent decree, and as not subject to the 
provisions of the second schedule. 1896 A, C. 136. 
Per Scshagiri Aiyar, J. —Where parties have 
chosen to entrust their case to a judge and two 
others, they must be deemed to have agreed to 
accept the decision of that body as final and as- 
not being open to the attack to which otherwise a 
judgment is liable. (Wallis, C. /. and Seshagirr 
Aiyar, J.) Chinna Venkatasamy Naickbn tv 
Vexkatasamy N AIKEN. 42 Mad. 625 : 

36 M. L. J. 291 : (1919) M. W. N. 221: 

25 M. L. T. 397 : 51 I. C. 827. 

-Sch. II. Para 1— Reference to court— 

Procedure — Arbitrator—Finality of award. 

An award is final and cannot be questioned 
except upon such grounds as a corruption of an 
illegality apparent upon the face of the award. 
There is no reason for departing from tbe prin¬ 
ciples where the Court itself has been appoint- 
and has the office of arbitrator. Where the Cour 
'itself is appointed to act an arbitrator, no sepa¬ 
rate award need be passed inviting the parties to 
put in objection before passing a decree. (San¬ 
ders, J.C.) Maung Kala v, Maung Meik. 

44 I.C. 622 : (1917) 3 U.B. B- 30- 

' Subject to Reference. 

-Sch. II, Para 1 — Subject to reference— 

Withdrawal of fart of claim after reference. 

A portion of the claim under reference to at> 
arbitration cannot be withdrawn without the con¬ 
sent of tbe other party. (Chatterjee and Waltnwh 
JJ.) Purna Chandra v. Kunja Behari. 

461. C. 477: 28 C. L. J. 

-Sch. II, Para 1 —Subject to reference 

Jurisdiction to make reference—Extent of—l 
valid award—If valid as compromise. 

The jurisdiction of Courts to Tefer to arbit* 
tion is confined to matters in difference in 
suit itself. An award under an invalid referenc * 
being itself invalid gives no rights either as 
award or as a compromise. (Krishnan a 
Odgers, JJ.) Peddapalayam Bodachabi ; 

MUNIYACHARI. 14 L. W. 666 : 65 I.C ’ 

(1921) M. W. N.T56. 
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C. P. CODE (V OF 1908), Sch. II, Para. 1—Sub¬ 
ject to reference. 

--Sch. II. Para, 1 —Subject to reference — 

Construction to be liberal—Whole case referred 
—Power to award money or impose other condi¬ 
tions—Duly of Court in dealing with award. 
Where parties apply to the Court to refer their 
viuqaddama to the arbitration of a particular 
persorv the words used in the application should 
not be interpreted in a narrow sense but should 
be taken to mean that the parties are desirous of 
having the whole dispute settled by the arbitrator 
and therefore he could award damages. (Lindsay, 
A J. C.) Lal Behaki Lai. v. Kam Dial. 

15 I. C. 321. 

Validity of reference. 

-Sch. II, Paras. 1 and 3 (2)— Validity of re¬ 
ference—Pending reference to High Court—Juris¬ 
diction—Separate suit, if lies. 

During the pendency of a reference to the 
High Court under S. 17 of the Ajmere Courts 
Regulation, the Ajmere Court on an application 
by the parties, referred the case to arbitration 
aDd the award was made the rule of Court. A 
party dissatisfied with the award filed a suit to 
declare that the order of reference to arbitration 
was ultra vires and proceedings under it void, 
held, that notwithstanding the reference to the 
High Court, the Ajmere Court bad jurisdiction to 
refer the case to arbitration inasmuch as, pend¬ 
ing the answer by the High Court, to the refer¬ 
ence, the suit was still pending judgment within 
the meaning of Para. 1 to Sch. II to the Code. 
held, also that no suit as here would lie under 
Para. 3 (2) of Sch. II to the Code. (Walsh and 
Wallaoh, JJ.) Ram Lal v. Deoraj. 

19 A.L. J. 876: 64 I. C. 601: 44 A. 91: 1922 A. 173. 

-Sch. II, Para. 1— Validity of reference — 

Pleader signing without authority—Reference 
invalid. 

The provisions of Para. 1 of Sch. II must be 
strictly complied with, in order that there might 
be a valid reference. Where a pleader signed a 
reference on behalf of a party but his vakalal- 
nama did not contain a power to refer to 
arbitration, held, the reference was not valid 
so far as that party is concerned. (Woodroffe and 
Chattcrjec, JJ.) Fanindrav. Dwarka Nath, 

25 C. W. N. 832. 

-Sch. II, Para. 1 —Validity of reference — 

Agreement to refer all disputes arising out of a 
contract—Successive awards. 

Where the parties agree to refer all disputes 
arising out of a contract to aribitration, the right 
to submit is not exhausted though one dispute is 
finally decided. Successive disputes as they arise 
may be referred may be referred and successive 
awards passed. (Rankin, J.) Bal Mukand Ruia 
v. GoPisan Bhotea. 60 I. C. 195 : 

' 24 C. W. N. 775. 

-Sch. II. Para. I —Validity of reference — 

Death of one of the parties—Effect of—Agreement 
among parties to bind themselves and representa¬ 
tives. . 

The arbitration is not revoked by the death of 
one of the parties if there is an agreement among 
the parties to bind themselves and their represen- 

VOL. 11—65 


C. P. CODE (V OF 1908), Sch. II, Para 2. 

tatives-in-interest by the arbitration. 11 I.C. 481 
Rel. on. Where one of (he parties to an arbitra¬ 
tion dies before the conclusion of the proceedings 
his representative should be brought on record 
but where the party dies after every business is 
finished except the grant of award, the parties and 
other representatives are bound even if the party 
dies. (Mookerjec and Carnduff, JJ.) Manindra 
Nath v. Mohu Ncnda Roy. 15 C.L.J, 360 : 

13 I. C. 161. 

-Sch. II, Para. 1— Validity of reference — 

Parties to reference—Exonerated defendants — 
Validity of award. 

To constitute a valid reference to arbitration it 
is enough if all the patties to suit interested in 
the subject-matter agree to the reference. From 
the mere fact that certain defendants did not 
appear and the suit proceeded ex parte so far as 
they were concerned.it could not be assumed they 
were not interested parties. 42 M. 632 : 47 Cal. 
555 Ref. The High Court will not interfere in 
revision with an award on the ground that certain 
exonerated defendants were not parties to the 
reference when no such objection had been taken 
to the award in the Court below. ( Spencer , J.) 
Bhagavanulu v. Seetharamaswami. 

44 M. L. J. 359: 17 L. W. 424: (1923) M.W.N. 296: 

32 M. L. T. (H. C.) 298 : 73 I. C. 202 : 

1923 Mad. 502. 

--Sch. II, Para. 1— Validity of reference 

—Absence of one arbitrator at a meeting at 
which nothing particular was done. 

Absence ot one of the arbitrators at one of the 
meetings, at which, it is shown, that nothing 
material was done, does not make the award 
invalid. ( Krishnan . /.) Varanasi Ramanna v. 
Killain Sethi Appana. 12 L. W. 605 : 

60 I. C. 181. 

-Sch. II, Para. 1— Validity of reference — 

Court when to restrain defendant from proceeding 
to arbitration. 

It is within Court’s jurisdiction on equitable gro¬ 
unds to restrain the defendant from proceeding 
to arbitration when an action brought impeaches 
the instrument containing the agreement for 
reference. (Raymond, A. J. C.) Firm of Kki- 

PALDAS KAHANDAS V. FIRM OF GAJANMAL BHAG- 
WANDAS. 70 I. C. 864 : 15 S. L. E. 5. 

-Sch. 11, Para, 2- Parties—All should join. 

In order that a reference may be made under 
R. 2 of the Schedule II all parties must join in the 
application to the Court. It is not enough if the 
petition is signed by all. 29 C. 167: 26 M. 47; 9 C. 
W. N. 873 Foil. (Johnstone, J.) Mahomed Miran 
Baksh v. Shah Mohammad. 59 P. L. B. 1911: 

17 P. E. 1911 : 9 I. C. 196 : 
39 and 200 P. W. B. 1911. 

-Sch. II, Para. 2—Arbitrator — Commis¬ 
sioner—Difference between. 

The Commissioner submits his reports lor the 
approval of the Court and has no greater power 
than what the parties and the Court choose to 
give him but an arbitrator has a final authority to 
decide all matters in difference forming the sub¬ 
ject of reference subject to the power of the Court 
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to set aside the award on certain grounds. ( Lind- 
say % J. C. and Kanhaiya Lal t A. J. C.) Abdul 
Basit v. Abdul Salam. 25 I. C. 227. 

-Sch. II, Para. 3— Time for submission of 

award—Extension by arbitrators themselves — 
Propriety of Misconduct of arbitrator. 

Matters in dispute between the parties in a 
pending suit were by their consent referred by 
Court to two arbitrators and the order of refer¬ 
ence provided that the arbitrators should make 
their award within 6months from the date on which 
an office copy of the said order should be served 
on them or within such further time as they might 
allow thems9lves by endorsement on the said office 
copy. The arbitrators enlarged the time for mak¬ 
ing their award nnder the order from time to 
time and after a large number of sittings extend 
ing over a period of 2 years they adjourned the 
hearing sine die. On an application by the plain¬ 
tiff to the Court for superseding the reference 
and for proceeding with the trial of the suit, held, 
that the order of the Court giving unlimited au¬ 
thority to the arbitrators to extend the time was 
bad and of no effect and that under the mandatory 
provisions of Sch. II, Cl. 3. C. P. Code, it was the 
Court that had to fix the time and enlarge it. Con¬ 
sequently it was open to the plaintiff to apply to 
the Court to supersede the reference and proceed 
with the trial of suit. 30 A. 169; 36 A 354 followed. 
19 C. W. N. 165 dissented. The appropriate time 
for entertaining charges of misconduct against 
an arbitrator is when the award has been filed. 

(Rankin, J.) KobindRA Deb Manna v. Jogbn- 
dra Deb Manna. 

2 1 C. W. N. 420 : 1923 Cal. 410 

-Sch. II, Para. 3— Discretion of Court- 

Arbitration—Application for reference made by 

^The^aw gives the parties the right to have the 
matter submitted to arbitration at any time before 
the judgment is pronounced ; and an application 
for reference made by the parties cannot be rejec¬ 
ted by the Court. (Fletcher and Richardson , JJ.) 
Mohendra Lal Singh Deo v. Fakir Chandra 
Dutta. 241. C. 610. 


_Sch. 11, Para. 3—Time for making award. 

It is the duty of the Court to appoint a date 
within which to make the award Where it does 
not do so, but fixes a date for the filing of the award 
an award made before but filed beyond that date 
can be received. (Lindsay, J. C.) Mohan Lal v. 
Baz Khan. 46 1. C. 324 : 5 0. L. J. 205. 


_-Sch. II, Para. 3— Arbitration—Resulting 

om—Not permissible. 

i party cannot resile from a reference to arbitra- 
>n at his sweet will and pleasure and it avails 
e appellant nothing here to show that having 
ce agreed to the reference he afterwards re- 
of his action. (Lindsay, J. C.) Chet Kun- 
v. PuttU Singh. 17 0. C. 386: 

27 I. C. 424:2 0. L. J. 129. 


--Sch. II, Para. 3 —Time not fined for mak¬ 
ing award -If fatal. 

Where the Court had fixed no time for making 
the award but had fixed one for filing it, held, 


C- P. CODE (V OF 1908). 8ch. II, Para 4 (1) (b), 

that the award filed before the latter date is not 
invalid. (Lindsay and Kanhaiya Lal, A. J . Cs.) 
Bhagwan Din Singh v. Fakir Singh. 

20 I. C. 773 : 16 0. C. 233. 

-Sch. II, Para 3—Time for making award 

—Award made within time but filed after the 
time fixed by a Court—Validity of. 

An award if made within the time fixed is valid 
even though it may have been filed after the lime 
fixed by the Court for submitting it. (Jwala Pra¬ 
sad, J.) Radha Kanta Misser v. Jaladhar Jha. 

37 I. C. 844. 

-Sch. II, Paras. 4 and 16— Majority award. 

A majority award is not bad even in the ab¬ 
sence of a specific provision to that effect in the 
reference. (Beachcroft and Walmsley , JJ.) Hari- 
das Dutta i>. Baidya Nath Ghose. 

40 I. C. 646 : 21 C. W. N. 895. 

-Sch. II, Para. 4 —Umpire not'appointed 

in case of difference of opinion—Effect of. 

The fact that there is no provision made for 
the appointment of an umpire in case of differ¬ 
ence of opinion among arbitrators, does not make 
the submission bad on that account. 17 W. R. 30 
Rel. on. 4 W. R. 4; 10 W. R. 398 Expl. (Mooker- 
jee and Carnduff, JJ.) Manindra Nath v Moha- 
nunda Roy. 13 I. C. 161: 15 C. I. J. 360. 

-Sch. II, Paras. 4 and 6— Umpire — Award 

—No consultation with arbitrators. 

On the arbitrators disagreeing, the Court under 
the terms of submission appointed an Umpire 
who gave an award without consulting the arbi¬ 
trators and differing both their awards. Held , 
that the award was valid and the Umpire was not 
bound to consult the arbitrators. (Kensington, 
C. J. and Rattigan , /.) Jumma v. Mubarik Khan. 
55 P. B. 1915 : 167 P. W. R. 1915 : 30 I. C. 87 : 

50 P. L. B. 1916. 

-—8ch. II, Paras. 4 and 14— Joint arbitrators 

—All should act. 

In the absence of a clause providing for an 
award made by less than all being valid, each of 
them must act personally as if he were the sole 
arbitrator. For as the office is joint if one refuse 
or omit to act, the others can make no valid 
award. (Kanhaiya Lal , A.J.C.) Lala v. Abdus 
Samad. 17 I. C. 320 : 16 0. C. 94. 

---Sch. II, Para. 4— Decision of majority 

When binding on parties. 

Where a dispute is referred to several arbitra¬ 
tors and the deed of reference does not provide 
for the prevalence of the views of the majority ia 
the ca«e of the decision not being unanimous,a 
majority award cannot be maintained. (Roe and 
Coutts, JJ ) Babua Lal Pardhan v. Badri Lal 
Pardhan. 49 I. C. 522. 

-Sch. II, Para. 4 (1) (b)— Omission to rt m 

cord the fact of agreement to abide by majority 
whether invalidates arbitration. 

Where parties have entered into an agreement 
to be bound by the opinion of 6he majority of 
arbitrators, the omission of the coart to record 
that fact in the order of reference does not vitiate 
the arbitration. 4 W. R. 4 :14 W. R 150: 8 AIL 
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<54, and 7 and 174 dist. ( Mookerjec and Bcachcrofi , 
JJ.) Narkndra Nath Dey v. Bojeswari Dasi. 

23 I. C. 842. 

— —Sch. II, Paras. 6 and 17— Reference to ar¬ 
bitration—Refusal by one arbitrator — Remedy — 
-Action. 

Where a reference to arbitration has been 
made without the intervention of the Court and 
during the proceedings one of the arbitrators re¬ 
fuses to act further, any of the parties, may ap¬ 
ply to the Court under Para. 17, of Sch. II of the 
•Code to file the reference or agreement and the 
Court can take action under Para. 5 and appoint 
a new arbitrator. (Walsh and Wallach , JJ.) Bag- 
'WANDAS v. Gurdayal. 64 I. C. 459 : 

19 A. L. J. 823. 

-Sch. II, Para. 5— Revocation of submis¬ 
sion , 

A reference to arbitration stands on the same 
footing as all other lawful agreements and cannot 
'be revoked by a party to the reference except on 
good cause. (Sadasiva Iyer , 7.) Vappu Rowthar, 
in re. 22 I. C. 548 : (1914) M. W. N. 52. 

-Sch. II, Para. 5— Supersession of arbitra¬ 
tion—Order — Implied. 

Where a case is referred to arbitration and the 
arbitrators returned the papers without submit¬ 
ting their award and the parties also expressed 
their unwillingness tc arbitration, the Court with¬ 
out expressly recording an order of supersession, 
fixed a date for deciding the case and passed 1 
final orders. Held, that the procedure followed I 
was irregular. Where in fact the reference to j 
arbitration has become impossible and by impli¬ 
cation the Court has superseded it, the jurisdic¬ 
tion of the Court to try the issue between the par¬ 
ties is not affected. But where the proceeding is 
still pending before the arbitrators and where 
from the circumstances, it does not appear that 
the arbitration has in fact been superseded, the 
court has no jurisdiction to try the case. ( Jwala 
Prasad and Adami,JJ.) Mangar Sahu v. Bhatoo 
Singh. 5 Pat. L. J. 672 : 57 I C. 473 : 

1 Pat. L. X. 416. 

-Sch. II, Paras 5 (1) (a) and 4— Misconduct 

—Arbitrator giving evidence. 

The fact that one of three arbitrators gave evi¬ 
dence before the others, does not constitute mis¬ 
conduct on the part of the arbitrators so as to 
vitiate their award. Where one of the parties to 
an arbitration deliberately absents himself from 
the hearing, the award concluded on the hearing 
in his absence is not bad. (Beachoroft and Walm- 
sley , JJ.) Haridas Dutta v. Baidya Nath 
• Chose. 40 I. C. 646 : 29 C. W. N. 895. 

-Sch. II, Para. 5 (1) (b)— Arbitrators — Re¬ 
fusal of one to act—Appointment of new arbi¬ 
trator. 

The appointment of a new arbitrator,|in place 
of one who refused to act must be made by both 
the parties and not solely by the party who has 
'been served with a written notice under the con¬ 
cluding portion of Para. 5 (1) of Sch. II of the 


C. P. CODE (V OF 1908), Sch. II, Para 5 (i) (b) (ii). 

Code. (Shaw Din , 7.) Charta Ram v. Sajaw 
Mal. 112 P. R. 1918 : 48 I. C. 395 : 

139 P. L. R. 1918. 

-Sch II. Para. 6 (i) (b) (ii)—C. P. Code of 

1882, S. 510— Decree in terms of compromise re¬ 
ferring dispute to arbitration—Refusal of arbi¬ 
trator to be nominated — Procedure—No power to 
supersede arbitration. 

According to the true construction of S. 510 of 
the C. P. Code of 1882 (Sch. II, Para. 5), the 
Court may appoint a new arbitrator in the place 
of one who has refused nomination, for that is a 
refusal to act within the meaning of the 
section. 6 Mad. 414 ; 18 Cal. 324 overruled. 
Wnere a partition suit was compromised by 
the parties agreeing to refer the matter to arbi¬ 
tration and the Court passes a decree thereon the 
court cannot supersede it and proceed with the 
suit, for there is no suit in existence. (Lord 
Shaw). Saclik Husain v. Kaniz Zahra Begam. 

33 All. 743 : 38 I. A. 181 : 

15 C. W. N. 1005 : (1911) 2 M. W. N. 132 • 
10 M. L. T. 173 : 13 Bom. L R. 826 • 
14 C. L. J. 313 : 8 A. L. J 1164 : 14 0. C. 2«9 ’ 
12 1. C. 15 : 21 M. L. J. 1151 (P. c.)’. 

-Sch. II, Para. 5 (i) (b) (ii )—Appointment 

of fresh arbitrator without notice — Irregularity. 

A court appointing fresh arbitrator, on refusal 
of first arbitrator, without issuing notice to the 
other party acts with material irregularity. (Lind¬ 
say, J.) Abdul Ghani v. Dindayal. 

1 U. P. L. R. (H. C.) 25 : 50 I. C. 655 : 

17 A. L. J. 643. 

-—Sch. II, Para. 5 (i) (b) (ii )—Refusal to act 

— Non-submission of the award within time fixed , 
An arbitrator failing to submit his award with¬ 
in the time fixed may be held to have refused or 
neglected to act within Para 5 (b) (ii), of Sch. II, 
C. P. C., so that if another arbitrator is appoint¬ 
ed without formally discharging the former, 
the appointment cannot be questioned. (Mookerjec 
and Beachcrojt, JJ.) Narkndra Nath Dey v. 
Brojeshwari Dasi. 23 I. C. 842. 

-Sch. II. Para, 5 (i) (b) (ii)— Arbitration — 

Arbitrators—Withdrawal of one procedure 

Where two arbitrators were appointed to de¬ 
cide a case and one of them withdraws pending 
the arbitration the remaining arbitrator cannot 
proceed with the case and file an award. The 
Court should in such a case either appoint ano¬ 
ther arbitrator in place of the arbitrator who 
withdraws or supersedes the arbitration and de¬ 
cide the case on the merits. (Wilberjorcc, J-) 
Thakar Das v. Narain. 56 I. C. 644 : 

2 Lah. L. J. 637. 

-Sch. II, Para. 5 (i) (b) (ii)— Arbitration- 

Agreement to refer—Arbitrators appointed with¬ 
out their consent and unwilling load — Effect. 

An agreement to refer matters to the arbitra¬ 
tion of three persons nominated without their 
knowledge and two of whom refused to 
act when informed thereof is ab initio void if 
the agreement contained no provision to appoint 
an arbitrator in the place of the person not wil¬ 
ling to act. (Sankaran Nair and Napier, JJ.) Gai- 
tum Bi v. Nabi Saheb. 12 M. L. T. 346 : 

(1912) M. W. N. .967 : 17 I. C. 389: 24 M.L.J. 16. 
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-Sch. II. Para. 5 (1) (b) (ii)— Refusal to 

accept — Procedure. 

Under the Old Code, under S. 510 new arbitra¬ 
tors cannot be appointed when the arbitrators 
have never consented to act as such. [This 
difficulty has been removed by the New Code, 
tor it would come under Para. 5]. 17 M. 498. 18 
C. 324 Foil. A refusal to accept by some arbi¬ 
trators makes the award of the rest illegal 
Under the Old Code, S. 507 if the arbitrator 
refuses to accept the arbitration, a new arbitra¬ 
tor can be appointed by the Court only if the 
parties so desire under S. 510. When the arbitra¬ 
tor refuses to act, the Court may at its discretion 
appoint a new arbitrator. Under the New Code 
Para. 5, however, in both cases, the Court can 
appoint only on application of either party, and 
after notice to the other side. 6 M. 414 Foil. 
(White, C.J., Krislinaswamy iyer and Aylutg, JJ.) 
Tallapragada Sur van ah ain a v. Tallapra- 
GADA SARAIJAYA. 9 M. L. T. 251 : 

21 M. L. J 263 : 9 I. C. 173 : 

11911) 1 M. W. N. 151 (F. B ). 

-Sch. II, Paras. 5 (2) and 8 —Order of 

supersession—Dismissal of suit • 

When a dispute is referred by the Court to 
arbitration, the Court cannot proceed with the 
suit until it supersedes the arbitration. A suit 
was referred to the arbitration of two arbitrators 
and one umpire. When issuing notices to the 
arbitrators the Court informed the parties that if 
no award was hied within the period fixed by the 
Court, the parties ought to attend with their 
witnesses and be prepared to proceed with the 
case. The award was not made by the date 
fixed by the Court and as plff. did not appear in 
Court with his witnesses his suit was dismissed 
without superseding the arbitration. Held , 
that the Court cannot pass the Order whether it 
was an order dismissing the suit in default or a 
decision against the plff. on the merits, on the 
ground of his failure to prove his case without 
finally superseding the arbitration. (Chamicr 
and Piggott, JJ.) Ganesh Prasad v. Damodar- 
das. 16 I. c. 177 : 10 A L. J. 23. 

-Scb. II, Para. 7— Examination o) wit¬ 
nesses on oath. 

There is nothing illegal in the parties to an 
arbitration agreeing before the Panchayatdars to 
have evidence taken after the administration of 
any reasonable form of oath to the witnesses. 4 
A 283 Foil. (Sadasiva Aiyar, J.) Muthu- 
KARUPPA KONE V. VEERABHADRA KONE. 

17 M. L. X. 241 : 29 I. C. 49 : 2 L W. 320. 

-Sch. II, Para. 8— Supersession—Grounds 

If the arbitrators do not submit their award 
within time the Court may supersede the arbitra¬ 
tion and proceed with the suit. (Lennon and 
Newhould , JJ.) Hrishikesh Das v. Lal Mohan 
Das. 57 I. C. 890. 

-Sch. II, Para. 8— Extension cf time for 

making award—Limitation Act , Art . 158. 

The time for filing an award may be extended 
by the Court either before or after the expiration 
of the period fixed for the making of the award. 


C. P. CODE (V OF 1908), Sch. II, Para 8. 

But the extension must he made before the award 
is delivered. Where the parties signed a consent 
order before the award was made for extension 
ot the period, but the order was signed only after 
the making of the award, held , that the Court’s, 
signature related back to the date of applica¬ 
tion and that the award could not be objected to 
on the ground that it was made after the expiry 
of the period fixd by the Court. ( Macleod , C. J. 
and Shah, J.) GopalaJI KaluanJI v. Chha- 
ganlal V ithalji. 45 Bom. 1071 : 

63 I. C. 929 : 23 Bom. L. R. 614. 

-Sch. II, Para. 8 —Extension of time — 

Procedure. 

An order of a Court permitting the arbitrator 
to enlarge time for making an award is not ultra 
vires and there is no objection to the Court’s 
delegation, with the consent of parties, functions 
regarding enlargement of time. An arbitrator 
has no authority to extend time, after the fixed 
period for making an award had elapsed, he 
being functus officio, afterwards. His award 
must be set aside though made within the time 
extended by arbitrator after the fixed period, as 
made without jurisdiction. (Chilly, J.) Co¬ 
operative Hindustan Bank, Ltd. v. Bhoi.a 
Nath. 31 I. C. 597: 19 C. W. N. 165. 

-Sch. II. Paras. 8 and 15— Award made in 

time—Filing of—Order to be filed within a 
specified date—Award made by that date but 
filed two days later — Validity. 

A Court allowed the arbitrators to file their 
award within a certain time and used the word 
‘file’ instead of the word ‘make/ The award 
was made in Hindi and signed before the spe¬ 
cified date but was filed in Court 2 days later 
owing to the time taken in translating it into 
English and the parties also agreed before the 
arbitrator not to raise any objection, Held, that 
the award was made within time and was valid. 

38 C. 522 Doubted. 13 A. 300 Dist. (Chitty. J ) 
Sri Lal v. ArjUN Das. 27 I. C. 233: 

18 C. W. N. 1325. 

- Sch II, Paras 8 and 15— Award made 
after time fixed. 

An award which is not delivered within the 
time fixed by the Court is a nullity. (Le Ros- 
signoLJ.) Zarif v. Gharib Ullah. 

55 I. C. 221. 

-Sch. II, Para. 8— Extension of time- 

irregularity — Waiver. 

Alter arbitration and before the award, tne 
Junior Judge before whom the case was pending 
took leave. The Senior Judge ordered that the 
case should be brought in his Court. The case 
was retransferred by the Senior Judge to tne 
Junior Subordinate Judge on his return from 
leave. Held , that the order of the Senior Judge 
retransferring the case to the Junior Judge was 
ultra vires but the parties having acquiesceo 
the jurisdiction.of the Junior Judge, a * ter .* 
case was transferred to him could not subs * 
quently object to it. When once the Court becant 
seized of the case, it had full power 
extend the time for filing the award, even tb ° D ? 
the time originally fixed had expired and t v 


* 
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award was a valid one and the Court was right in 
passing a decree in accordance therewith. ( Scott- 
Smith, J.) Kishen Lal v. Jai Lal. 52 I. C, 352. 

—-—Sch. II, Para. 8— Award filed after the 

time fixed—Not a nullity — Agreement. 

On the date fixed for the hearing of a second 
appeal, parties presented an application in writ¬ 
ing signed by themselves and their respective 
counsel to the effect that they have appointed two 
persons as sole arbitrators and have authorised 
them to decide all matters and that their award, 
will be binding on both parties nod that they 
would have no objection whatever to their award. 
The Court directed that all the matters should be 
referred to arbitrators who were to determine the 
same and to make an award within one month 
from the date of the order. The arbitrators made 
an application for the extension of the period to 
make an award, the application was granted, and 
the award was made. Appellant filed written 
objections to the award and claimed that the 
award should be set aside for (a) the award was 
submitted after the time fixed had expired, and 
(5) the arbitration were guilty of misconduct : 

Held, (1) that the mere fact that the award was 
filed after the time fixed did not make it 
nullity. (2) That having regard to the agreement, 
the appellant is debarred from objecting to the 
award of the arbitrators. {Rattigan, J.) Khan 
Singh v. Mohan Lal. 44 P. W. R. 1916 : 

341, C. 177 : 56 P. L. R. 1917- 

-Sch. II, Para. 8— Supersession — Award 

not submitted within time—No formal order 
superseding arbitration--Court proceedings its suit 
effect of. 

When the court without extending the time for 
submission of an award proceeded to deal with 
the suit, there was in effect an order superseding 
arbitration and no formal order to the effect was 
necessary. 24 A. 312 Dist. : 17 I.C. 177 Not foil. 
[White, C. J. and Oldfield , J.) N. P, Chokkappa 
Mudaliar v. S. M. Ahmed Ullah Sahih. 

14 M. L. T. 388 : 21 I. C. 558 : 

(1913) M. W. N. 863. 

———Sch II, Para, 8— Supersession « 

Where an order of supersession was passed on 
the date fixed but the award reached the court 
that same day after passing of the order the 
Court would be justified in setting aside its order 
of supersession. (Kanhaiya Lal . A. J. C.) Lala 
v. AiiDUS Samkd. 17 I.C. 320: 16 0. C. 94. 

Soh. II, Para. 8 —Extension of lime — Pro¬ 
cedure. 

Under S. 3, the Court itself should fix a date 
for the award and if the award is not completed 
within that time the Court should in extending 
•the time under S. 8, fix a particular date for 
making the award and not leave it to the discre¬ 
tion of the arbitrator. Time can be extended 
only before the award has been made and filed. 

( Lindsay, A. /. C.) Guu Das v. Gauul Dhul. 

9 I. C. 241. 

-Sch. II. Para. 8 —Date fixed for filing of 

-award—Non-appearance of parties—Dismissal of 
■suit is bad. 


C. P. CODE (V OF 1908), Sch. II, Para 10. 

'\ here a judge dismissed a suit for failure of 
the parties to attend on the date fixed for filing 
of the award even though the award was not 
filed on that date, the order of dismissal is im¬ 
proper and would be set aside. Since the tiling 
of an award is an act of the arbitrator, the parties 
need not be present in court. A court has no 
power to supersede an arbitration in anticipation 
that the award will not be filed before the due 
date. (Das, J.) Maharaj Biiagat v. Harihar 
Bhagat. 3 Pat. L. T 346 : 65 I. C. 144. 

1923 P. 115. 

* ' Sch. II, Para. 8— Supersession — Failure 
of arbitrators to act. 

Where in a case in which the arbitrators to 
whom a reference has been made, have returned 
the record without having made an award, and 
have declined to act, and the parties have ex¬ 
pressed their unwillingness to have the dispute 
decided by the arbitrators, the Court has jurisdic¬ 
tion to proceed with the trial without expressly 
superseding the arbitration. (Jwala Prasad and 
Adanti, J J .) Manger S yhu v. Bhatoo Singh. 

5 P. L. J. 672 : 57 I. C. 473 : 1 P. L. T. 416. 

-Sch. II, Para. 8 —Extension of time—Dis¬ 
cretion. 

The power of extending time vested in court, 
is permissive and discretionary and the provision 
does not negative the right to extend time by 
agreement and acquiescence of parties. (Atkinson 
and Das . JJ.) Pateo Kumari v. Upendra Nath, 

50 I. C. 52 :4 P. L. J. 265. 

-Sch. II. Para. 8— Reference—Revocation 

— Delay in making an award. 

Where parties submit their difference to arbi¬ 
tration, they cannot be allowed to revoke or 
withdraw from the submission except for very 
good cause. Delay in making an award by the 
arbitrators caused by the voluntaiy absence of 
one of the parties who now seek to impugn the 
award is not enough to justify the court in 
refusing to file the award on the ground of delay. 
(Miller, C. J. and Mullick, J.) Kunji Lal v. 
Banwar Lal. 48 I. C. 711 : 4 P. L. J. 394. 

’•Sch. II, Para, 8 (2) — Refusing to give 
evidence—Scope and meaning of. 

The words‘refusing to give their evidence’ in 
Sch. II, Para. 8 (2) of the C. P. C. are intended 
to refer to the case of a person who refuses to 
give evidence when placed on oath and required 
to answer questions put to him ; it has no refer¬ 
ence to a case where a party elects not to produce 
any evidence at all in his case. (Chamier, J.) 
Janan v. Narain Das. 11 I. C. 259 : 

8 A. L. J. 929. 

-Sch. II, Para. 10 —Award signed by arbi¬ 
trators—Subsequent change of opinion by one of 
them — Legality. 

Where a memorandum of award was prepared 
and signed by the arbitrators, but before engross¬ 
ing the same on stamp paper, one of the arbitra¬ 
tors finds that owing to a misunderstanding of 
the language adopted in the memorandum, his 
opinion has to be changed, his refusal to sign the 
original memorar.dum engrossed on stamp 
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paper is perfectly legal: when the memorandum 
was drawn up and signed there was no complet¬ 
ed award in the strict sense, so as to exhaust the 
powers of the arbitrators to deal further with the 
matter. (Mookcrjcc and Caspers , JJ.) Ramji 
Ram v. Salig Ram. 

11 I. C. 481 : 14 C. L. J. 188. 

-Sch. II, Para. 10— Notice — Necessity. 

Notice under Para. 10 is not necessary where 
the parties are present in Court when the award 
if filed or where they have come to know of the 
award otherwise. (Kensington and Bcadon, JJ ) 
Ghulam Mustafa v. Halima Bibi. 

176 P. W. R. 1913 : 21 I. C. 298 : 

310 P. L. R. 1913. 

-Sch. II, Para. 10 —Decree not to be passed 

before 10 days. 

The Court cannot pass a deceee in terms of an 
award before the expiry of 10 days allowed by 
Art. 153 of the Limitation Act. An agreement 
not to object to the award docs not cover illegali¬ 
ties. The rejection ot an application for further 
time to file objections does not amount to an 
application to set aside the award. 1912 M. VV. 
N. 1232 Foil. ( Odgers , J.) Rangiah Chetty 
v. Govindasami. (1921) M. W. N. 793 : 

15 L. W. 160 : 45 Mad.466 : 
71 I. C 266 : 1922 M. 179. 

-Sch. II, Para. 10-Decree on award with¬ 
out notice is bad. 

A decree passed on award without notice to the 
opposite party and belore the expiration of the 
time allowed by Art. 158 of the Limitation Act is 
bad in law. (Kanhaiya Lai, A. J. C.) Mani Ram 
v. Ram Asray. 24 0. C. 234 : 64 I. C. 90 : 

8 0. L. J. 626. 

-Sch. II, Para. 10— Notice of filing of 

award before passing a decree is necessary. 

Under Para. 10, a Court must give notice to the 
parties of the filing oi the award, before passing 
a decree in its terms, and such notice to the deft, 
is necessary though he failed to appear before the 
arbitrators or the Court. (Lindsay, J. C.) Sohan 
Lal v. MuNNa Lal. 62 L C. 849 : 

24 0. C. 263 : 8 0. L. J. 280. 

-Sch. II, Para. 10— Notice. 

The provisions are mandatory. (Stuart, J■ C.) 
Muhammad Husain v . Lahtu. 

17 I. C. 430 :15 0. C. 294. 

——-Sch. II, Paras. 10 and 16— Signing of 

award—Award not signed by arbitrators before 
filing—Decree in terms of award. 

Under S. 10 as it is imperative on all the 
arbitrators to sign an award before it is filed in 
Court and as the Court has no power to allow 
any of them to sign thereafter, a decree passed 
in accordance with an award not so signed is 
illegal and invalid. ( Atkinson and Jwala 
Prasad, JJ.) Khudtram v. Chandi Charan. 

IP I. J. 306 : 35 I. C. 358 : 2 P. L. W. 377. 

•-Sch. II, Paras. 10 and 16— Signing of 

award—Award signed by majority—Refusal of 
minority to sign—Minority taking part. 


C. P. CODE (V OF 1908), Sch. II, Para. 12. 

Where the parties agree to be bound by the- 
decision of the majority of arbitrators, the refusal, 
of the minority to sign the award will not invali¬ 
date the proceedings provided there was a deci¬ 
sion of the majority after full discussion by the 
whole body of arbitrators, (sharfuddin and Roe, 

JJ.) Ram Narain Ram v. Patti Ram Tewar. 

1 P. L. J. 90 : 34 I. C. 105 : 2 P. L. W. 411- 

-Sch. II. Para. 12 —Award—Reference to- 

Commissioner for taking accounts — Report — Pro¬ 
cedure bad. 

On a reference by the Court, the arbitrators pre¬ 
pared their award and submitted it to the court. 
Both parties filed objections and Court remitted 
the award to the arbitrators tor rectification 
under Para 13. The arbitrators considered the 
objections and submitted their opinion regarding 
the alleged errors. The Court however appoint¬ 
ed two Commissioners to examine the accounts 
prepared by the arbitrators to see if they involved 
ariihmetical or clerical error. The Commission¬ 
ers did so and made a report which supported 
the opinion of the arbitrators. When the report 
came up to the Court, it reversed the report on 
certain disputed items and asked the Commis¬ 
sioners to recalculate on the basis of its judgment. 
On the report finally made by the Commissioners 
the Court passed its decree. Held, that a decree 
must be passed in terms of the arbitrators'award, 
that from the very commencement the Court had 
followed an absolutely wrong procedure under 
Para. 12 since it could neither be said that the 
Court had amended an obvious error which could 
be amended without affecting such decision, nor 
could it be said that the Court had rectified a. 
clerical mistake or an error arising from an 
accidental slip or omission. (Macleod, C. J. am * 
Fawcett, J.) Gopal v. Ganesh. 

22 Bom. L. R. 1416 : 59 I. C. 785 : 45 B. 512. 

-Sell. II, Para. 12— Dissolution of partner¬ 
ship-Power to award interest. 

In a suit for dissolution of partnership and tor 
accounts, the plaintiff claimed interest but defen- 
dant denied it. The matter was referred to 
arbitration, one of the points referred bewg- 
whether the deft, was liable to pay any money 
and. if so, the amount due. Held , that the arbi¬ 
trator could include in his award the sum payal 3 
by the deft, as interest both on sums advanced t 
the firm and on those advanced to deft, for his 
personal use, and also for the period before an 
after the suit and up to the date of the awar 
(Teunon and Btachcrofl, JJ.) JAHARMAL Deb 
Dutta v. Birinchi Bhusan Nandi. 

56 I. C. Ml. 

-Sch. II, Para. 12— Award—Review. 

An arbitrator has no power to review his ow* 
award. (Chevis and Shadi Lal.JJ.) AmaR NAT 1 
V. Ishar Singh. 99 P- R 1917 : 43 I. C. 350 • 

173 P. W. B. 19U’ 

-Sch. II, Paras. 12 and 16— Extent of 

Court's power to modify aytard. - 

Material irregularity on the part of the Conn 
in dealing with objections to an award of arbjtr*' 
tors is a ground for revision though the 
tors being guilty of some misconduct and t 
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Court’s wrong adjudication upon the objections 
raised regarding that misconduct, are no grounds 
for revision. Modi6cations and corrections of the 
award by the Court must be con fined to Para. 12 
and if a Court goes beyond that and makes sub¬ 
stantial modifications because it takes a different 
view from that held by the arbitrator as to what 
was just and fair in this or that set of circum¬ 
stances, it acts without jurisdictio n . ( Johnstone , 
C. J.) Parma Dat v, Bipju. 78 P. R 1916 : 
124 P. W. R. 1916 : 35 I. C. 887 : 40 P L. R. 1917. I 

-Sch. II, Para. 12— Mistakes — Correction. 

The Court is bound to correct any obvious 
mistakes or slips in an award as in the case of 
decrees. The award in accordance with which 
the Court has to pronounce judgment is the one 
that embodies the real intention of the parties. 

(Bakewell , J.) Hydek Sahia v. Giria Chettiar. 

(1913) M. W. N. 338 : 13 M, L. T. 349 : 

19 I. C. 496 : 24 M. L. J. 4»3. 

—-Sch. II, Para. 12— Award partly valid — 

Effect. 

All the matters in dispute between the parties 
need not be referred to arbitration. Sch. II, Para. 

I, C.P.C. provides clearly that where all the par¬ 
ties interested agree that any matter in difference 
between them shall be referred to arbitration, 
they may apply to the Court to that effect, while 
sub-clause 2 provides that the application shall 
mention the matter desired for reference. It is 
quite possible that each of the party has his own 
differences to be settled before an arbitration. 
The award is valid if the reterence is legal and 
binding. If some portion of the award refers to 
extraneous matters it can be separated from other 
portion, provided it does not attack the decision 
relating to matters of reference. Under the 
circumstances, the court may modify or correct 
the award. (Miller , C. J. and Kulwant Sahay, J.) 
Raghunath Sukul v. Ram Rup Raut. 

2 Pat. 777 : 1923 Pat. 295 : 76 I. C. 2 : 

2 P. L R. 76 : 6 Pat. L. X. 239 : 1924 P 33. 

-Sch. II, Paras. 12 and 14— Private refer¬ 
ence—Award of Court. 

Paras. 12 and 14 do not apply to an awa»-d 
made without the intervention of the Court. In 
such a case the Court has no power to amend or 
remit the award. 27 A. 526 approved. (Me Coll , 

J. C.) Nga Tok v. Nga Kasim. 

14 I, C. 978 : 5 Bur. L. T. 65. 

-Sch. II, Para. 13 — Costs — Prior to arbi¬ 
tration—Inclusion in award. 

The costs incurred in the processes of obtain¬ 
ing an order from the court are within the discre¬ 
tion of the Court and outside the province of 
arbitrators but an award is not bad merely 
because of their inclusion ( Crouch , A J.C.) J. M. 
Lang v. Messrs, Holland & Moss, Ltd. 

27 I. C. 526 : 8 S. L R. 186. 

-Sch. II, Para. 13—Cos/s. . 

The Court can award arbitration fees as costs > 
in a suit where no award is made or where it is 
silent though an award has been made. (Pratt, 
J.C. and Crouch , i4./.C.) Gurdinomal v. Wadhu- . 
MAL. 19 I. C. 611 : 6 8, L. B. 226 , 


C. P. CODE (V OF 1908), Sch. II. Para 14. 

-Sch. II, Paras. 14 and 15— Evidence taken 

by some only of the arbitrators-Awatd ts invalid. 

Where a dispute was referred to a group of 
six arbitrators, the parties agreeing to abide by 
the decision of the majority and two of the arbi¬ 
trators withdrew after recording the evidence of 
the parties and the remaining arbitrators after 
notice to the deits. but in their absence alluwed 
the plff. to adduce fresh evidence and pronounce 
an award. Held that such award was invalid as 
it was based on fresh evidence not taken by all 
the arbitrators (Tndball and Abdul Raoof , JJ■} 
Kalicharan Pande v. Gupta Nath Misra. 

45 i. C. 34 : 16 A. L. J. 307, 

-Sch. II, Paras. 14 and 15— Error of law — 

Illegality—Bombay Cattle Trade Association's — 
Rules 23 and 25 — Vendor and purchaser—Person 
committing breach of contract — Damages . 

Where an award imposes a liability on a party 
which cannot possibly be said to have been pro¬ 
vided for by the contract between the parties on a 
proper construction of its terms, there is an error 
patent upon the face of the award which entitles 
the Court to set it aside. If an award miscon¬ 
strues the contract and correspondence between 
the parties, there is an error of law patent on the 
face of the award. The Court could set aside 
an award if there was an error of law patent on 
the face of it. (Maclcod, C.J.and Heaton , J.) 
Jivraj Baloo Spinning & Weaving Co., Ltd. 

V CHAMSAY BHARA & Co. 44 Bom. 780 : 

53 I. C. 799 : 21 Bom. L. R. 1037. 

-Sch. II. Paras. 14 and 15— Misconduct — 

Acting on evidence adduced by one party behind 
the back of the other. 

If an arbitrator receives documents from one 
party and bases his award upon those documents 
without giving the other parly an opportunity of 
seeing those documents and cf meeting the in¬ 
ferences deducible therefrom, he is guilty of 
breach of duty and the other party can appeal to 
have the award set aside on that ground. (Marti- 
ncau.J.) Delhi Cloth & General Mills Co. 
v. Kidahi Pershad. 4 V. P. L. R. (Lah.) 15: 

64 I. C. 363 : 22 P. L. R. 1922. 

-Sch. II, Paras. 14 and 15— Award — Con¬ 
struction of—Arbitration — Reference. 

Where an arbitrator divides property in a 
particular manner or in dividing lays down cer¬ 
tain directions such as directing the income of 
the property to be applied in a particular manner, 
his act is well within his authority and the Court 
cannot interfere with the award on its merits. 
Where parties agree to refer their dispute to an 
arbitrator they ought not to be allowed to resile 
from the position which they took at the time of 
the reference. Merely technical objections should 
not be allowed to disturb an award, which is 
tairly made and which, when the real nature of 
the dispute is looked into, might reasonably be 
considered as directed to a decision on the matters 
in dispute. ( Lindsay , J. C.) Lal Bbhari Lal v. 
Ram Dayal. 15 I. C. 821. 

-Sch. II, Paras. 14, 20 and 21— A ward — 

Partly in excess of reference—Filing of a portion 
of the award. 
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Where a portion of the award is in excess of 
the reference, it is open to the Court to pass a 
decree and enforce the award so far as it relates 
to the dispute between the parties. (Brown, A. J. 
C,) Maung Tin v. Maung Poya. 

1 Bur. L. J. 265 : 
72 I. C. 193 : 4 U. B. R. 157 : 1923 Bang. 130. 

-8ch. II, Para. 14 (a)— Withdrawal of cer¬ 
tain questions—Effect of. 

Where the parties to arbitration withdraw cer¬ 
tain questions, they cannot be allowed to say that 
they are not decided. (Tudball and Piggott , JJ.) 
Hari Kunwar v. Lakshmi Ram. 38 All. 380 : 

35 I. C. 833 : 14 A. L. J. 481. 

-Sch. II, Para. 14 (a)— Award—Interest— 

Whether invalidates award. 

Arbitrators have jurisdiction to decide whether 
they should award interest and an award of inte¬ 
rest does not invalidate the award. ( Rankin, J.) 
Uttamchand v. Mahmood. 46 Cal. 534 : 

54 I. C. 285 : 23 C. W. N. 704. 

-Sch. II, Paras. 14 (a) and 15— Award- 

Conformity to terms of submission — Excess—Void 
as to the portion. 

An award must conform both in form and sub¬ 
stance to the submission and it is void in so far 
as any portion thereof is in excess of a submis¬ 
sion if such portion is separable from and in¬ 
dependent of the remainder. (Mookerjce and 
Roe , JJ.) Juggobundhu v. Chand Mohan. 

3L I. C. 33 : 22 C. L. J. 237. 


-Sch. II, Paras. 14 (a) and (d 15, 20 and 21 

—Error of law—Private reference. 

Mistake of law on a legal point referred to an 
arbitrator does not vitiate his award but if the 
point was not referred and the decision is wrong 
in law, the Court will not file the award. Where 
any of the grounds mentioned in Paras. 14 and 15 
is proved, a Court cannot proceed to file the 
award if the matter was referred without the 
Court’s intervention. Even if the invalid portion 
is separable, the award would not be enforceable. 
3 M. 68 Rel. on. ( Holmwood and Carnduff, JJ.) 
Dinabhandu v. Chintamani. 

26 I. C. 697 : 19 C. W. N 476. 

-Sch. II, Para. 14 (a) —Award beyond scope 

of reference. 

Aq award is bad if it goes beyond the scope of 
the reference. ( Cltaudhri , J.) Jagat Hari v. 
Moran & Co. 20 I. C. 73. 

-Sch. II, Para. 14 (a)— Award—Refusal to 

remit — Appeal. 

A Court may under Para. 14 remit an award on 
ground of some matters being left out; but if the 
objection is overruled no appeal lies therefrom. 
(Imam and Chapman, JJ.) Ananda Prasad 
v. Jogesh Chandra. 23 I. C. 862. 

-Sch. II,Para. 14 (a)—Procedure of arbitra¬ 
tor—If can go beyond reference. 

An arbitrator is not bound by the rules of prac¬ 
tice adopted in Courts but he cannot go beyond 
the questions submitted to him. So where he was 
asked to see if the plaintiff had a right of way 
over a particular strip of land he cannot lay out a 


new path, (Mookerjce and Carnduff , JJ.) Narsing 
Narayan Singh v. Ayodhya Prasad Singh. 

15 C. L. J. 110 : 13 I, C. 118 : 16 C. W. N. 256. 

-Sch, II, Para, 14 (a )—Mining of matters — 

Award can be remitted for correction. 

The arbitrators, who were three in number, 
were to report their decision qua the Tohana 
1 house in question to the Court, and the parties 
were to be bound by the award qua the other pro¬ 
perty. The award filed was remitted as it was 
considered that the arbitrators should omit that 
part which related to the Kabai property. Held, 

' when an award deals which a matter extraneous 
to the reterence which matter can be separated 
, therefrom the Court may modify the award or 
i may remit it to the arbitrators for correction, 
(Broadway, J.) Mansa Ram v Karla Ram. 

76 I. C. 1007 : 1923 Lab. 411. 

:-Sch. II, Para. 14 (a )—Private award. 

i The rule that under Para. 14 (a) a valid portion 
' of an award which is separable from the invalid 
portion ought to be accepted by the Court is not 
1 generally applicable to private awards and hence 
| the award must be accepted in entirety or rejected 
in toto. (Shadi Lai and Le Rossignol , JJ.) Ah¬ 
med Din Auisul Rahman v. Atlas Trading Co. 

66 P. R. 1915 : 31 I. C. 80 : 146 P. W. B 1915. 

-Sch. II, Paras. 14 (a )—Scope of enquiry. 

An arbitrator appointed to decide whether a 
sale should be set aside is competent to set it aside 
1 if the vendor repays the purchase money. Obiter : 
A refusal of a Court to remit an award under Sch. 
II, Para. 14, is unappealable. (Snndara Iyer and 
Ayling, JJ.) Venusami Gavarama v. ChilukuRI 
Pitch amma. 15 I. C. 573 : (1912) M. W. N. 901. 

-Sch. II Para. 14 (a) and 15 —Valid and 

invalid parts separable — Misconduct . 

When the valid part of an award is separable 
from the invalid part the award should be de- 
1 dared valid to that extent ; but where misconduct 
1 is proved, the whole award is invalid. (Maccolf, 

1 J. C.) Nga Tok v . Nga Kasim. 14 I. 0. 978 : 
j 5 Bur. L. T, 65. 

-Sch. II. Para. 14 (a )—Scope of inquiry - 

Dispute between firms — Jurisdictions. 

When arbitrators have tb decide disputes bet¬ 
ween firms they must inquire who the partners 
are, to discover whether they have jurisdiction, 
whom they must serve with notices and the scope 
of thei r inquiries. The decision as to the liability 0 * 
any individual as partner of a firm is a decision 
on a question of their own jurisdiction. The fac* 
that the arbitrators have taken evidence which 
proved to cover matters outside their jurisdiction 
will not necessarily invalidate the award or rnak® 
the proceedings improper, if the award is within 
jurisdiction. (Cohen, A. J. C.) Graham & Co. t|- 
Kewal Ram. 9 I. C. 712 : 4 S. I. B. I 96 - 

-Sch. II, Pare; 14 (b)— Award- Validity of 

—Award against a firm. 

An award against a firm is not bad and is gov¬ 
erned by the provisions relating to the execution 
of a decree against a firm. (Ranhin.J.) Louis 
Dreyfus & Co. v. Purushotamdas Naral 
Das. » 56 I. C. 325 : 47 Cal 
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-*-Sch. 11, Para. 14 (b)— Award against firm 

— Validity , 

The Code provides that suits can be instituted 
against a firm in the firm’s name and decrees may 
be granted against a firm in the firm's name, and 
therefore an award made against the name of a 
firm without ascertaining who the parties 
liable were, is not bad V Chaudhuri , /.) Ghaznavi 
& Co. v. Budge-Budge jute Mills. 

25 I. C. 955. 

-Sch.II, Para. 14 (b)— Rules for calculation 

given—But no result—Effect of. 

Where the arbitrators give rules for calculation 
without giving the actual result, it can be consider¬ 
ed as sufficiently certain because the actual result 
may be worked out. ( Mookcrjee and Carndnff , 
JJ.) ManindkaNath v. Mohanunda Hoy. 

13 I. C. 161 : 15 C. L. J. 360. 

--Sch. II, Para. 14 (b)— No decision on car¬ 
dinal point. 

An award should be a final decision on all 
matters referred to the arbitrator. Where it leaves 
undecided one of the cardinal points in controver¬ 
sy the award is bad. (AJookerjee and Tcunon, JJ.) 
Ganesh Nakain Sixgh v. Malid Koer. 

10 I. C. 450 : 13 C. L. J. 399. 

-8ch II, Paras, 14 (b) and 15-A— Conditions 

necessary for validity of. 

The award to be valid must dispose of all the 
matters referred to arbitration and it should be 
signed by all the arbitrators at the same time and 
place. (Rattigan and Scott-Smith, JJ.) Bhagwan 
Das v. Shiv Dial. 92 P. R. 1913 : 22 I. C. 811 : 

109 P. I, R. 1914. 

-Sch, II, Paras. 14 (b) and 15— Uncerlain 

award—Setting aside of. 

Where an award made out of Court is uncer¬ 
tain and does not specify either the amount or 
the land awarded or does not give directions suffi¬ 
cient to enable the court to ascertain or identify it, 
such award is liable to be set aside on account of 
uncertainty. An award to be capable of execution 
by a Court, should be certain, so that no reasonable 
doubt can arise upon the face of it, as to the arbi¬ 
trator’s meaning or as to the rights and duties of 
the parties thereto. The Court has no power to 
remit an award made out of Court lor the reconsi¬ 
deration of the arbitrator, though u is open to the 
parlies to go back to him and ask him to make 
it a complete award, treating the arbitration as 
still pending. ( Stuart and Kanhaiya Lai , A.J.Cs.) 
Lal Jagroop Singh v. Bankateshwar Rawan. 

34 I. C. 355 : 3 0. L. J. 137. 

-Sch.II, Parar, 14 (b) and 21— Private arbi¬ 
tration—Omission to determine some of the ques¬ 
tions—Court not empowered to remit — Refusal. 

In cases of a reference to arbitration by the 
order of tne Court, the Court can remit the award 
for de:ermining the matter left undermentioned 
under Para. 14 but in the case of an arbitration 
without the intervention of the Court, the Court 
cannot exercise such power and if any of the 
matters referred to in Para. 14 is proved, the 
•Court must refuse to file the award. ( Miller . C. J. 
-and Mnllick, J.) Babu Kunj Lal v. Babu 
JBanwari Lal, 48 I. C. 711: 4 Pat. L. J. 394. 

Vol. 11—66 


C. P. CODE (V OF 1908), Sch. II, Para. 14 (c). 

-Sch. IT. Paras. 14 (c) and 15 —Illegality — 

Compulsion of Court. 

A Court ha«5 no power to compel an arbitrator 
to give ? decision against his will, if the arbitrator 
after deciding some of the issues refuses to arbi¬ 
trate fuither. Where a Court passed an order 
threatening the arbitrator with contempt proceed¬ 
ings and thereby forced out an award from him, 
the award is invalid and will be set aside on re¬ 
vision. (Sulaiman and Kanhaiya Lal, J J.) BasDEO 
Mal v. Kanhaiya Lal. 18 A L. J.952 : 

59 I. C. 667 : 43 All 101. 

-Sch. II, Paras. 14 (c), 15 and 20 -Illegality 

—Apparent cn the faoc—Arithmetical error. 

On an application to file the award it was con¬ 
tended that the award was bad. as (lj the arbitra¬ 
tor bad allocated funds or property to persons not 
parties to the reference, (2) the arbitrator bad first 
allotted the residential houses to one party and 
payment ot compensation to another and then 
changed his decision, (3) the award purported to 
divide the houses in equal shares though it was 
clear on the face of the award that he had not 
done so and had awarded compensation to one 
party in excess of his proper share. Held, the 
award was good and was not vitiated by any ille¬ 
gality apparent on the face of the award. The 
arbitrator had not travelled outside the reference 
and what looked like, an arithmetical error in the 
award did not render the award invalid. 10 Born. 
H. C. R. 391 and 27 All. 526 Ref. [Piggott and 
Walsh , JJ.) Shy am Lal v. Parshottam Dass. 

42 All. 277 : 2 U. P. L. R. (A) 104 : 

581. C. 685 : 18 A. L. J. 241. 

-Sch. II, Paras. 14 (c) and 15— Omission of 

one of the arbitrators to sign. 

Where an award of the arbitrators cf both par¬ 
ties represents their decision, the failure of the 
arbitrator of one party to sign, does not render it 
invalid. (Walsh, J.) Ma v i*hool v. Sahi Ram. 

43 1. C. 154. 

— -Sch. II, Para. 14(c)— Award—Absence of 
party intentional. 

When a party's absence is intentional at the 
time of the delivery of the award, the award is 
vitiated by such absence. (Tudball and Walsh, 
JJ.) Joshi Damodarji v. Joshi Ram Math, 

33 I. C. 467. 

-Sch. II, Para 14 (c)— Award given after 

a long time—Revocation of submission—Effect of. 

Where an award was not given for a very long 
time and the plaintiff gave a notice of revocation 
but the arbitrators met, did their business in a 
most business like manner and gave an award, 
held, that the lapse of time did not invalidate 
their award. (Richards, C. J. and Banerji , J.) 
Janki Das v. Tika Ram. 13 I. C. 48. 

-Scb. II, Para. 14 (c)— Parties—Legal re¬ 
presentatives—Written reference. 

In a suit by plaintiff as mutwalli for certain pots 
and pans, the judge was requested by the commu¬ 
nity to arbitrate. An award was passed and a 
decree also. The appeal from it was treated as 
revision and the decree set aside as without juris¬ 
diction because there was no written reference 
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and it was made by persons not parties to the suit 
and it also included matter not in dispute between 
the parties. The award having been passed in 
June 14, 1904, and the application for tbe decree 
being made only in 1909, the application was bar¬ 
red. The award was also bad as the plaintiff 
having died, no legal representative was brought 
on the record and the suit had abated. (Beaman 
and Hayward, JJ .) Merali Yisram v. Devji. 

36 Bom. 105: 12 I. C. 687 : 13 Bom. L. R 1017. 

-Sch. II, Para. 14 (c) and 0. 9. R. 9 — 

Award ex parte— Application to set aside — Revi¬ 
sion. 

Where a reference to arbitration p r ovided that 
if one of the parties failed to appear, the arbitra¬ 
tor should proceed to hear the reference ex parte , 
and one of the parties failed to appear, on the 
day fixed for hearing, the arbitrator could not 
make the award without faking any evidence but 
should have proceeded to hear the evidence of 
the other side. An award so made without tak¬ 
ing any evidence could not be set aside by the 
Court on an application under O. 9> K. 9. but 
should be remitted under Para. 14 for reconsider¬ 
ation, and foi that purpose, tbe High Court could 
interfere. ( Fletcher and Smither, JJ.) Gopal 
Chandra Das v. Kasheta MohUN. 

46 I. C. 195 : 22 C. W. N. 933. ! 

-Sch. II, Para. (14) (c)— Award — Notice to 

one of t he parties—Absence of—Enforcement of — 
Costs of award. 

The absence of a written notice to one of the 
defts. as provided in the reference does not neces¬ 
sarily invalidate an arbitration proceeding when 
the parties had oral notice. Where an order for 
costs made in an award on a private reference 
Could be expunged and th9 remaining award 
would thereby remain unaffected the award 
could be enforced to that extent. Quaere —Whe¬ 
ther tbe principle that when a suit has been refer¬ 
red to arbitrators, they have authority to deal 
with the costs of the award can be extended to 
private reference. (Mookerjee and Bcachcroft, 
JJ.) Mohendra Nath v. Mohila. 

43 I. C. 770 : 27 C. L. J. 104. 

-Sch. II. Paras. 14 (c) and 17— Award by 

some of the arbitrators. 

Where two of the five arbitrators did not attend 
all the meetings and tbe award was signed by 
only three of them. Held, that although the agree- 
ment contained authority to make a majority 
award there was no valid award as there was no 
unanimous participation by the arbitrators in 
deliberating upon the award and the parties had 
not the benefit of the presence and the eflect of tbe 
arguments, experience and judgment of each arbi¬ 
trator which they had a right to expect. 7 A. 523 
Fol. 6 W. R. 95 Dist. (Mookerjee and Cuming, 
JJ.) Abu Hamid v. Golam. 25 C L. J. 396 : 

40 I. C. 422 : 22 C. W. N. 301. 

-Sch, II, Paras. 14 (c) and 15 —Waiver of 

— Objection. 

Mere submission to an arbitration is not a wai¬ 
ver of an extrinsic objection to an award on the 
ground that the award is illegal because based 
on an illegal act or subject-matter. (Mookerji 
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and Bcachcroft , JJ.) Soudamini v. Gopal Chan¬ 
dra. 19 C. W. N, 948 : 28 I. C. 567r 

21 C. L. J. 273. 

-Sch. II, Para. 14 (c )—Award in excess of' 

claim — Validity. 

An award in excess of the claim cannot be sus¬ 
tained, and must be remitted for reconsideration.. 

(Choudhuri , J.) Nabin Chandra Saha v. Sin¬ 
clair Murray & Co. 25 I. C. 951. 

-Sch. II, Paras. 14 (c), 15 and 16— Award. 

j— Decree—Validity of—Extension of time after 
filing of award—Error on the face of the record. 

An extension of lime cannot be sanctioned, 
after the arbitrators have made and filed their 
award. 13 A. 900 Foil. A dispute was referred- 
to arbitration and the arbitrators were directed to 
submit their award on or betore March 15, 1912. 
On that date the award was not filed, but an appli¬ 
cation was made for further time and the case 
was adjourned to April 3. On April 3, both par¬ 
ties were absent, their pleaders stated they bad' 
no instructions and no communication had been 
received from the arbitrators. The court adjourn¬ 
ed the case till April 9 and ordered the arbitra¬ 
tors to return the papers with or without their 
award on or before that date. On April 9 it 
was given out that the arbitrators bad submitted 
their award. The Court made a decree in accor¬ 
dance with it. Held, that the award was made 
without authority and could not be used as the- 
basis for a valid decree. It was not an important 
circumstance that the objection was not taken 
before the Court below, as tbe obiection was ap¬ 
parent on the face of the record and weat to the 
root of the matter. It was the duty of the Court 
to satisfy itself that a legal award existed where¬ 
on a valid decree, could be founded. (Mookerjee 
and Holmwood, JJ.) DlGAMBARl Bewa x 1 . Joy 
Naraix Das. 16 I. C. 223 : 16 C. L. J. 573. 

--Sch. II, Paras. 14 (c) and 15— Refusal t<r 

take evidence—Signing at different times. 

A judicial act to be valid must be performed bjr 
all arbitrators and the reception of a wrilterr 
1 statement by one of the arbitrators is not a judici¬ 
al act. In order to invalidate an award it must 
be shown that the question was specifically stat¬ 
ed before the arbitrator and that he did not consi¬ 
der it. To impeach an award on the ground of 
improper refusal by the arbitrator to take the- 
evidence, it must be shown that the witness¬ 
es were distinctly tendered before the arbitrators. 

An award not signed by all the arbitrators at tbe 
same time and place is not void. ( Mookerjee and 
Carnduff , JJ.) Manindra Nath v. MohaN- 
NUNda. 13 I, C.‘161 ; 15 c. I. j. 360» 

-8ch. II. Paras 14 (c) and 15— Award em¬ 
bodying agreement between patties. 

Though an award embodies an agreement arriv¬ 
ed at between the parties, it is not less valid and- 
binding. 22 A. 224 Foil. An award is binding 
on the parties after it is delivered. ( Shadi Lai 
and Broadway , JJ.) DaRbari LaL v. WASU 
Malik. 50 I, C. H®* 

-Sch. Il.Para. 14 (c)— Signing of award— 

Award not signed at same time on the same day 
b y all the arbitrators. 
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An award is not invalid simply because it was 
not signed at the same time on the same day and 
at the same place by all the arbitrators. The 
Court is bound to pass a decree in accordance 
with the award. 12 M. 113 ; 7 A. 523 Dist. (Scott- 
Smith and Abdul Raoof, JJ.) Abdul Rahman v. 
Shahabud-din. 66 I. C. 883: 1 Lah. 481. 

——-Sch. II, Paras. 14(c) and 15— Compromise 

between parties—Acceptance of. 

The report of the arbitrators embodying a com¬ 
promise arrived at between the parties subsequent 
to the reference is not an award. (Abdul Raoof, 
J.) Ghulam Rasul v. Begum. 55 I.c. 218. 

-Sch. II, Paras. 14 (c) and 15— Restriction 

on alienation—Effect of. 

A term in an award which restricts the alien¬ 
ability of property for an indefinite period is not 
binding upon a person or a class of persons not 
expressly mentioned as being bound by it. 

\Rattigan, C. J. and Shah Din, J.) Diwax Chand 

Hakim Rai. 39 P. E. 1918 : 37 P. I*. B. 1918 : 

43 I. C. 674 : 28 P. W. R. 1918. 

-Sch.II, Paras. 14 (c). 15 and 16— Evidence 

—Closing of case — Estoppel—Decision of issues. 

On a reference to arbitration of a whole case, 
the arbitrator need not give a finding on each is¬ 
sue though he is bound to decide the whole case 
substantially and when the parties close their case 
they cannot contend afterwards that there was 
insufficient inquiry. (Johnstone, J.) Narpat Rai 
v. Devi Das 14 I. C. 371 : 13 P. W. B. 1911. 

-Sch. II, Paras. 14 (c) and lb—Compromise 

—Award on —Validity—Consent of parties — 
Decision. 

An award is not open to objection on the sole 
ground that it merely reproduces an agreement 
come to between the parties onlv, when the con¬ 
sent of the parties is regarded by the arbitrators 
as evidence that the settlement proposed is fair to 
all. (Oldfield and Bakewcll, JJ.) Venkata Kkish- 
Namachakulu v. Peruxdbvaxamma. 56 I C. 593. 

■■ -Sch. II, Paras. 14 (c), and 15— Majority 

award—Concurrence of arbitrators. 

An award to be valid must be the award of all 
the*arbitrators without difference. Where there is 
an uneven number of arbitrators, there is no pre¬ 
sumption that a majority award shall be binding, 
42 B 668 dist. (Bakewell and Odgcrs, JJ.) 
Aiyaswami v. Appande Nyxan. 

64 I. C. 912 : 38 M. L J. 145. 

-Sch. II, Paras. 14 (c) and 15— Reference to 

three persons—Award signed by two—Application 
to set aside award — Lim. Act, Art. 158. 

An award is invalid unless the arbitrators had 
been present at all the meetings including the ! 
last and heard the evidence and consulted each 
other as lo the result. The period of limitation j 
under Art. 158, Lim. Act. does not apply to Dro- 
ceed ' g u ider Para. 12 o Para. 14 ar d there is no 
limitation for making applications to remit award 
for reconsideration of the arbitrator? owing to 
some objections to the legality of the award being 
apparent on the face of it. (1013) M. W. N. 338 
foil. The fact that an award bore only the signa¬ 
ture of two out of three arbitrators is an illegality 
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apparent on its face. 33 Cal. 498 foil. (Spencer, J.) 
Mamidi Appayya v. Yedam Venkataswamy. 

24 M. L. T. 102 : 8 L. W. 171 : 
47 I. C. 597 : (1918) M. W. N. 477. 

-Sch. II, Para. 14 (c)— Error of law — 

Giving life —Interest to excluded heir. 

An award cannot be set aside on the ground 
that the arbitrator has given an erroneous deci¬ 
sion on a question of law. Para. 14 (c) can be 
applied in setting aside an award where the arbi¬ 
trator manifestly misapplies a rule of succession 
or applies to the parties a rule by which they are 
not bound. Where an arbitrator gives a life-in¬ 
terest iu a share of property to a blind heir who 
is excluded from inheritance theaward is not bad. 
(Seshagiri Aiyar and Napier, JJ.) Madapalll 
Venkataswami v. Madapalli Suramma. 

41 Mad. 1022 : 34 M.L. J. 323 : 
24 M. L. T. 60 : 8 L. W- 202 : 
45 I. C. 644 : (1918) M. W. N. 482. 

-Sch. IT, Para. 14 (c)— Performance of. 

The fact that the obligations imposed under the 
award have been performed between the date of 
the award and the date of application to file it, is- 
no ground for attaching the award though it may 
be a valid defence against an execution applica¬ 
tion. (Sadasiva Aiyar and Moore, JJ.) Ann'a- 
MALAI V. Ramaswami. (1916) 1 M W. N. 203 : 

33 I. C. 67 : 19 M. L. T. 228. 

-Sch II, Para. 14 (c)— Error of law — Evi¬ 
dence. 

A decision of an arbitrator should not be set 
aside under S. 115, C. P. C # , on the ground of 
errors in the admission of evidence where such 
admission does not materially affect his decision. 

9 M. L. T. 273 ; 11 C. 6. P. C.: 30 C. 397 ; 17 M. 
410 (F. B.) Foil. (Oldfield, J.) Vexkatachalam 
Pattar v. Parasu. 16 M. L. T. 156 : 

26 I. C. 106 : (1914) M. W. N. 614. 

-Sch. II, Paras. 14 (c) and 15— Contents of 

award—Consultation 

An award need not be a reasoned judicial deci¬ 
sion and the arbitrators need not even give their 
reasons for their conclusions. 29 C. 854 Rel. 
Arbitrators can get the help of others' opinions 
in arriving at their own opinions provided they 
do not thereby delegate or surrender their own 
judgments. (Miller and Sadasiva Iyer , J /.) Nan- 
JAPPA v. Nanja Rao. 23 M. L. J. 290 r 

12 M. L. T. 133 : 16 I C. 478 r 
(1912) M. W. N. 1091. 

-Sch. II, P*ra. 14 (c )—Refusal to act by 

some arbitrator. 

A refusal by some arbitrators to act makes the 
award of the rest illegal. 12 M. 113 and 7 A. 52J 
foil, (White, C.J., Krisltnaswami Iyer and Ayling, 
JJ.) Tallapragada Suryaxarayana v. Talla- 
PRAGADA Sarbaya. 9 M. L. T. 251 : 

21 M. L. J. 263 : 9 I. C. 173 r 
(1911) 1 M. W. N. 151 (F. B.). 

-8ch. II, Paras. 14 (o) and 15 —Adoption 

of compromise. 

The mere approval of a compromise arrived! 
at between the parties before an arbitrator is not. 
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an award. (Mitha, A. J. C .) Shaxker v. 
Govinda. 54 I. C. 311. 

-Sch. II. Para. 14 (c)— Questions of law 

referred — Finality. 

When points ot law are referred to, arbitrator s 
award thereon cannot be impeached as being, not 
in accordance with the received interpretation of 
law. [Stuart, A. J. C.) Chhab Lal v. Parbati. 

33 I. C. 737 : 19 0. C. 48. 

-Sch. II, Para. 14 (c)— Material irregu¬ 
larity. 

An order setting aside an award on the ground 
that the Court did not fix the date for award in 
the order of reference and that there was failure 
of notice to plff. of the date of the award is un¬ 
sustainable. Mere opinion on a point unsupported 
by reasons is not a decision of that point. 

(Kanhaiya Lal , A.J.C.) Abdul Karim v. Muham¬ 
mad Hussain. 32 I. C. 345 : 2 0. L. J. 495. 

--Sch. It, Paras 14 (c) and 12 —Defect in 

reference—Effect. 

A defect in the order of reference not affected by 
the arbitrator’s jurisdiction or authority to make 
the award is not latal to its validity. 9 1. C. 241 
Dist. ( Lindsay and Kanhaiya Lal , A. J. Cs.) 
Bhagwan Din Singh v. Fakir Singh. 

20 I C. 773 : 16 0. C. 233. 

j 

--“—Sell. II, Para. 14 (c)— Illegality apparent ! 

on face of award—Duty of Court. 

Where the illegality is apparent on the 
face of the award, the court should take judicial 
notice even though no objections had been filed 
within the period prescribed by Art- 158, Litn. 
Act. (Kanhaiya Lal, A. J. C.) Lala Abdus 
Samed, 17 I. C. 320 : 16 0. C. 94. 

-Scb. II, Paras. 14 (cj and 15— Award- 

Setting aside of. 

When an award is good on the face of it the 
patties cannot object to and the Court will not in¬ 
terfere on the ground of a mere mistake. 
(Lindsay and Rafiqtie , A, J. Cs.) Badruddin 
Hasan v. Amir Begam, 13 I. C. 520 : 1 

14 0. C. 308. i 

I 

-Sch. II, Para. 14 (c)— Award not properly 

made 

An award not properly made and filed accord¬ 
ing to the judgment is a nullity and a decree 
passed on the basis thereof should be set aside. 

( Lindsay , O, A. J. CO Gur Das v. Garul DhUj. 

9 I. C. 241. 

-Sch. II, Para, 14 (c)— Award made out of 

■time. 

An award made after the allotted time, is bind¬ 
ing if not impeached within 10 days or if the 
parties attend and acquiesce in the arbitration 
after the prescribed time. (Atkinson .and Das, 
JJ.) Palto Kumari v. Upendra Nath. 

50 I. C. 52 : 4 Pat. L, J. 265. 

-Sch. II, Para, 14 (c)— Award—Signing of 
—Minute of dissent by one of the arbitrators , after 
signing award. 

Until an award is communicated there is noth¬ 
ing to prevent an arbitrator changing his mind. 


He cannot be said to be fundus officio until the 
pronouncement is actually made though he may 
sign the award. This does not preclude him from 
further considering the matter,and if be thinks fit, 
recording a note of dissent. (Roc and Coutts, JJ.) 
Barua Lal v. Badri Lal. 49 I. C. 522. 

-Sch II, Paras. 14 (c) and 15 — Award — 

Validity—Execution outside British India. 

The validity of an award does not ordinarily 
depend upon the place in which it is executed. 
(Chamicr, C. J. and Sharfuddin, J.) Bhaj Kish- 
ore Nath v. Musst. Parasan Koer. 

2 Pat. L. W. 156 : 42 I. C. 617 : 1917 Pat. 241. 

-Sch- II, Para. 14 (c )—Decision of arbitra¬ 
tors—Not to be questioned by Court. 

A fair decision of arbirators, who are final Jud¬ 
ges of all matters of fact, acting within their autho¬ 
rity, cannot be questioned by a Court on the 
ground ot insufficiency of evidence to justify their 
conclusions ; nor can a Judge refuse to enforce 
their award merely because in his opinion suffi¬ 
cient attention was not paid to S. 1J0, Evidence 
Act. The impeachment of an award for not exami¬ 
ning witnesses is possible only on evidence of 
distinct tender of witnesses to the arbitrators. 
(Rigg, J. C.) Ma Sein Mya v. Swami. 

37 I. C. 807. 


- Sch. II. Para. 14 (c )—Award after suit— 

fair copy. 

An award duly made and signed by the arbi¬ 
trators but intended to be fair-copied on a stamp* 
ed paper is valid and the defect as to stamp can 
be cured. 1 M. H C. K. 178 foil. If a reference 
Jo named arbitrators has been made, it is no valid 
objection to the award that a suit was filed before 
that award was made. 7 S.L.R, 1 foil. ( Fawcett , 
A.J.C.) Ramchaxd v. Gabindram. 

53 I. C. 337 : 13 S. L. B. 75. 

-Sch. IT. Para. 14 (c)— Single award- 

Contracts involving common question. . 

Where disputes under several contracts involv¬ 
ing questions common to all are referred by one 
submission, a single award is not invalid by rea¬ 
son of covering the subjects of many agreement 
especially, where the defendants have not been 
prejudiced. (Cohen, A. J. C.) GRAHAM.& L*>. 
v. Kewal Ram. 9 I. C. 712 : 4 S. L. B. 19b- 


- Sch. II, Paras. 15 and 16 -Decree on 

iward—Appeal—Suit for partition—Onc of tne 
iefendants not a Party to arbitration— Objection 
lo award by plaintiff. 

In a suit for paitiiion all the parties excepting 
one of the plaintiffs and one ot the defendan 
igreed to refer the litigation to arbitration. A 
iward was given and the plaintiff who waS . 
jarty to the arbitration preferred objections 
he award. The Court, however, passed a deer 
n terns of the award. Held, that there was 
appeal from the decree on the award. 39 A. 
Followed. • Rafique and Lindsay, JJ.) ^ 
Shanker v. Ram Pyari, 45 A- _ 

21 A. L. J. 326 : D. 4 A. 540 
74 I. C. 834 : 1923 A. 5<» 

-Sch. II. Para. 15 — Setting aside of 

zward — Minor—Duty of Court. 
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A suit by some minors was referred to arbitra¬ 
tion which ended in an award in their favour. Be¬ 
fore the objections of the defendant were taken 
up for consideration, on an oral request of the 
parties, the couit set aside the award and referred 
the matter to the counsel of the parties for fresh 
arbitration. Held , the award was valid and bind¬ 
ing, unless set aside for one of the reasons men¬ 
tioned in the C. P. Code. The Court ought to 
have addressed itself to the question whether the 
next friend of the minors could so compromise 
the disputes as to give the court no option but to 
accept the compromise and therefore to preclude 
the court from considering if it was to the benefit 
of the minors. Jurisdiction of equity courts over 
the interests of minors adverted to. (Piggott and 
Walsh, JJ.) Jhikku Singh v. Sital Singh. 

45 A. 263 : 21 A. L. J. 81: L. R. 4 A. 329 : 

74 I. C. 133 : 1923 A. 267 (2). 

-Sch. II, Para. 15 — Misconduct—Private 

enquiries by arbitrator—Effect of. 

Where the parties had given the arbitrator the 
widest possible powers and had expressly bound 
themselves to abide by his decision in whatsoever 
manner he might see fit to arrive at, the arbitrator 
cannot be said to be guilty of misconduct if he 
bases his award on private inquiries and the 
court acts without jurisdiction if it refuses to pass 
a decree in terms of the award on that ground. 
(Piggott and Walsh , JJ.) Haji Husain Baksh v. 
Firm of Lachhman Das Mathura Das. 

20 A. L. J. 125 : 64 I. C. 934 : L. R. 3 A. 106: 

1922 A. 69. 


VVhere parties submitted themselves to the 
decision of arbitrators and a decree was passed 
in terms of the award, it was not open to them to 
seek to reverse the award on the ground of want 
cf jurisdiction. (Piggott and Kanhaiya Lai , JJ.) 
Sukhnath Rai v. Nehalchaxd. 

42 All. 661 : 18 A. L. J. 644 : 

59 I. C. 801 : 2 U. P. L. R. iAll.) 240. 

-Sch. II, Para. 15 —j Misconduct—• Not hear¬ 
ing parties. 

The ordinary rule is that the enquiry before the 
arbitrator is assimilated nearly to tne proceedings 
on a trial in the courts. If irregularities in pro¬ 
cedure can be proved which would amount to no 
proper hearing oi the matters in dispute there 
would be misconduct sufficient to vitiate the 
award without any imputation on the honesty or 
impartiality of the arbitrator. Therefore if the 
parties are not informed of any meeting, in tne 
ordinary case that would clearly amount to mis¬ 
conduct on the part ot the arbitrators. (Fawcett, 
J.) Tyehbhai Essubhai v. Abdul Husein. 

25 Bom. L. R. 392 : 1924 Bom. 149. 

-•——Sch, II, Para. 15— Award—Application 

to set aside—Form of. 

No form is prescribed for an application to set 
aside an award. It is sufficient if some notice ot 
the objections to an award is given to the proper 
office or Court. ( Macleod , C. J. and Shah, J.) 
Gopalji V. Chhagan Lal. 45 Bom. 1071: 

63 I. C. 929 : 23 Bom. L. R. 614 : 


--Sch. II, Para. 15— Mi scon d not—Private 

enquiry by arbitrator. 

Where the te-ms of a reference to arbitration 
do not authorise the making ot private enquiries 
by the arbitrator behind the back of the parties, 
the arbitrator making such inquiries is guilty of 
misconduct. If a court in such a case supersedes 
the arbitration, it cannot be said to act illegally 
or with material irregularity. ( Piggott and Walsh, 
JJ.) Gangasahai v. Baldeo Singh. 

20 A. L. J. 117 :1. R. 3 A. 104 : 

65 I. C. 779 : 1922 A. 64. 

-Sch. II, Para. 15— Misconduct — Private 

communication with parties. 

An award can be justifiably set aside if in the 
course of the arbitration proceedings the arbitrator 
makes a private communication with one of the 
parties unknown to the other. The arbitrator 
renders himself guilty of legal misconduct except 
when such communication has been authorised 
by the reference itself. 4 A. L. J. 159 loll. (Piggott 
and Walsh, JJ.) Sia Rami;. Chet Ram. 

L. R. 3 A. 84. 

--Sch. II, Para. 15 —Objection to Proceed¬ 
ings before reference cannot be made. 

After an order of reference to arbitration is 
made, neither party can object to the form of pro¬ 
ceedings anterior to the reference or to the form 
of issues. (Piggott .and Walsh , JJ.) Kanhaiya Lal 

V. JAGANNATH PRASAD HANUMAN PRASAD. 

43 All. 305 : 60 I. C. 857 : 19 A. L. J. 33. 

-Sch. II, Paras. 15 and IQ-Award-Acqtties - 

cence—Objection to jurisdiction. 


-Sch. II, Para. 15— Arbitrators—Joint deli¬ 
beration essential—Absence of one or some of 
the arbitrators—Effect on award — Waiver. 

No doubt all the arbitrators must be present 
during the whole of the deliberations but it is open 
to the parties to waive the absence of one of them 
both at the time when the evidence is taken and 
the time when their conclusion is reached. 
(Greaves and Ghose, J1.) Rama Nath Misra^. 
Ramranian Misra. 67 I. C. 866 : 1922 Cal. 181. 

-Sch. II, Para. 15— Misconduct— Private 

enquiries - -Making of—When objectionable. 

Where the parties produced no evidence and 
the arbitrators made enquiries from the neigh¬ 
bours of the parties and there was nothing to 
show that the inquiries were not made in the 
presence of the parties, the award, though no 
doubt based on hearsay and conjecture must be 
upheld. (Le Rossignol , /.) Budii Ram v Chandu. 

67 I.C. 866 : 1922 L. 480. 

-Sch. • II. Para. 15— Misconduct — Private 

enquiries—Legality of. 

It is in no case open to an arbitrator to make 
private enquiries. It may be that in some cases the 
parties contemplate lhat the arbitrator should do 
so. Even if the parties did not contemplate it 
where the Court below has found as a fact that 
the decision of the arbitrator was based exclu¬ 
sively on the evidence which he recorded in the 
presence of both parties there is no ground for 
interference. (Daniels, A. J. C.) Sheo Paltan 
V. Sukhdeo Singh. 26 0. C. 107 : 74 I. c. 401: 

1923 Oudh 235. 
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-Sch. II, Para. 15— Misconduct-Arbitration 

— Reference—Dispute as regards management — 
Scheme—Arbitrators appointing themselves as 
managers—Propriety of—Delegation of functions. 

Where the parties referred a dispute as regards 
the management of a trust to arbitration the 
arbitrators instead of deciding the dispute in 
favour of one or other of the parties appointed 
themselves into a committee of management Held, 
that the arbitrators were not themselves the best 
judges of whether they were fit persons to be 
members of a committee of management and it 
was impossible for them to avoid personal consi¬ 
derations when they came to consider the suit¬ 
ability of themselves as members. The award 
was therefore bad. An arbitrator may delegate 
to a third person the performance of acts of a 

ministerial character but this doctrine cannot be 
invoked to cover a case where evidence was taker, 
in the absence of one or more of the arbitrators. 
(Ashworth and Simpson, A. J. Cs.) Pandit San- 
•kata Prasad v. Jagannath. 9 0. L. J. 410 : 

26 0. C. 1 : (1922) Oudh 276. 

-Sch II, Paras. 15 and 8— Award made out 

of time — Validity—Court competent to set aside. 

An award made out of time is not necessarily 
void; it is only voidable and becomes binding if 
not sought to be set aside within ten days after 
it is filed. It is the Court which can extend time 
under Para. 8 and though its power under it is 
discretionary, extension of time by agreement of 
parties, is not negatived thereby. Parties, who 
acquiese in the making of the award by arbitrators 
having power to make one even out of time, can¬ 
not impeach it on the ground that it was made 
out of time. The determination by Court as to 
the validity of an award made out of time, though 
erroneous, will not be interfered with by Civil 


C. P. CODE (V OF 1908), Sch. II. Para. 15 (1) (a). 

The arbitrators must see before they proceed 
ex parte that the parties had sufficient notice to 
enable them to appear and put their case before 
the arbitrator. But when a person is guilty of a 
final, irrevocable or conclusive refusal to have 
aoything to do with an arbitration, the arbitrators, 
need not give notice but may proceed ex parte* 
(Rankin* J.) Louis Dreyfus & Co. ». Purshot- 
tum Das Narain Das. 56 I. C. 325: 47 Cal. 29. 

-Sch. II, Para. 16 {1)—Objection — 

"Waiver". 

Where a party to arbitration raised objection 
to the appointment of an umpire but did not press 
the objection forcibly and submitted to the pro¬ 
ceedings without protest. Held , that the party 
cannot object to the appointment of the umpire 
or the regularity of the proceedings. (Kensington 
and Beadon, JJ.) Jagan Nath v. Nanak Chand. 

9 P. B. 1913 : 16 I. C. 996 : 248 P. L. B. 1913. 

-Sch. II, Paras. 15 (1), 12 and 14— Correc¬ 
tion of award. 

An application to set aside an award falls 
within Para. 15 and does not ioclude proceed¬ 
ings under Paras. 12 and 14. (Bakewcll, J ) Hyder 
Sahib v. Giria Chettiar. *(1913) M. W. N. 338 : 

13 M. L. T. 349: 19 I. C. 496 : 24 M. L. J. 483. 

-Sch. II, Para. 15(1) —Objection to award. 

A clause in a compromise petition providing 
that any of the parties thereto may object to the 
award on any account is contrary to the proce¬ 
dure in Sch. II, especially Para. 15 thereof in res¬ 
pect of arbitration proceedings, in a pending suit, 
(Atkinson and Jwala Prasad, JJ.) KHUDIARAM 
Mahto v. Chandi Charan. 

1 Pat. L. J. 306: 35 I. C. 358 : 2 Pat. L. W. 377. 


Court under S. 115. (Atkinson and Das, JJ.) Bibi 
Patta Kumari v. Upekdra Nath Ghosh. 

50 I. C. 52 : 4 Pat. L. J. 265. 

-Sch. II, Para. 15— Arbitration—Irregu¬ 
larity — Waiver. 

Where a party to au arbitration proceeding has 
condoned an irregularity on the part of the arbi¬ 
trators by taking part in the subsequent proceed¬ 
ings before them, he must be deemed to have 
waived all objections on that account and he can¬ 
not object to the award on the ground of such 
irregularity. (Heald and May Oung, JJ.) U. 
Gunuwa v. Pyinnyadipa. 1 B. 15 : 

2 Bur. L. J. 30 : 74 I. C. 6 . 1923 Bang. 187. 

-Sch. II, Paras. 15 (1> and IQ—Objection to 

award—Which Court to decide. 

Objection to art award as to its validity is to be 
decided by the court making the reference and if 
no objection is made there, it cannot be made 
before the Appellate Court. Though leave of Court 
was not obtained for a reference to arbitration 
on behalf of a minor, he cannot appeal on that 
ground if that objection was not taken in the trial 
court. ( Richards , C. Banerjec and Ryves, JJ.) 
Latawan v. LacHIYA. 36 All. 69: 21 I. C. 989 ; 

12 A.L.J. 57. (F. B.* 

-Sch. II, Para. 15 (1)—Ex parte hearing— 

-Arbitrators when justified in hearing case ex parte. 


-Sch. II. Paras. 15 (1) (a), 16 and 2 0 -Mis- 

conduct — Irregularity— Corruption—Proof—Por¬ 
tion of an award bad — Remainder, if good can 
be maintained. 

If irregularities in the procedure of an arbi¬ 
trator can be proved which would amount to no 
proper hearing of the matters in dispute, it is 
sufficient misconduct to vitiate the award, without 
any imputation of dishonesty or partiality to the 
arbitrator. It is desirable that an arbitrator 
should make and retain for subsequent use, notes 
of proceedings before bim ; but even in their ab¬ 
sence an award should not be set aside at thei in¬ 
stance of one of the parties who must be held to 
have known the general course of procedure an 
who did not make any protest until after the 
making of the award with the terms of which h 
was not satisfied. An arbitrator selected by the 
parties comes within the general obligation o 
being bound to give evidence, and where a charg 
of dishonesty or partiality is made, any r®te v *“ 
evidence which he can give is properly adn» 
sible- But such evidence cannot be used to sera 
tinise his decision on matters within his P oW ® 
and on which his decision is final, e g., to cnt'c* 
methods adopted by him in determining valuation 
for purposes of partition. Apart from examini"" 
its bearing on the charge of corruption, the Lo 
cannot scrutinise the estimate of value appean & 
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on the face of the award. (Lord Parmoor). Amir 
Uegam v. Badr-ud-din Husain All 

36 All. 336 : 17 0. C. 120 : 18 C. W. N. 755: 
•1 0. I. J. 249 : 12 A. L. J. 537 : 16 Bom. L. R. 413: 

(1914) M. W. N. 472 : 16 M. L. T. 35 : 
23 I. C. 625 : 27 M. L. J. 181 : 
r 19 C. L. J.494 (P. C.'. 

[On appeal from 13 I. C. 520 : 14 0. C. 308]. 


Sch. II, Para. 15 (1) (a )—Duty of arbitra¬ 
tor — Breach of contract. 

Where the agent of one of the parties is made 
an arbitrator under a contract between the par¬ 
ties, he must act justly and scrupulously. An 
award given without applying the mind to the 
questioa really involved in the case is not binding. 
(Lord Atkinson), Bombay Burma Trading Cor¬ 
poration Co., Ltd. v. Aga Mahomed. 

34 Mad. 453 : 38 I. A, 169 
15 C. W N. 981 : (1911) 2 M. W. N. Ill 
10 M. L. T. 150 : 13 Bom. L. R. 813 
14 C. L. J. 326: 8 A. L. J. 1208 
121 C. 44 : 21 M. L. J. 1110 (P.C.). 


Sch. II, Para. 15 (1) (a )—Misconduct of 
the arbitrator. 

Where after a reference to arbitration and 
before the making of award, the parties make 
an agreement about the matter in contro¬ 
versy and the arbitrator omits to decide that 
matter or record the agreement as part of the 
award, such omission does not amount to a mis¬ 
conduct on the part of the arbitrator nor does 
the award become invalid. (Mears, C. J and 
Ryvcs. J .) Harak Ram Jam v. Lakmi Ram Jani. 

43 All. 108 : 2 U. P. L. R. (All.) 310 : I 
60 I. C. 626 : 18 A. L. J. 960- 


. , . Tara. 15 (1) (a)— Decision without 

taking evidence. 

In the absence of any agreement that an arbi- 
trator should decide a dispute upon his own know- 
ledge of the facts and without taking any evidence 
an arbitrator’s so deciding a dispute is fatal to 
award. (Lindsay, J.) Lachmi Narain v. Sheo 
Nath Pandey. 42 All. 185: 18 A. L. J 78 • ! 

54 I. C. 443 : 1 U. P. L. R. (H.C.) 177. 1 


C. P. CODE (V OF 1908). Sch. II, Para. 15 (1) (a). 

their reference allows, impose by their award on 
the purchaser the obligation of accepting for 
reduced price goods not according with the aam- 
pie. (Scotty C. J. and Hcaton % J.) RuttoNSBV 
Rowji v. Bombay Uniied Spinning Manu¬ 
facturing Company, Ltd. 

41 Rom 618 : 37 I. C. 271: 18 Bom. L. R. 532 


Sch. II, Para. 15 (1) (a)— Admission of 
cvidcnoe—Mistake. 

The honest though mistaken admission or evi¬ 
dence in violation of a rule of evidence would not 
be a ground for setting aside an award. (Scott 
C. J. and Chandavarkar , /.) Aishabai v. EssajI 

Taj Bhai - 38 Bom. 60 : 

19 I. C 934: 15 Bom. L. R. 392. 


8ch. II, Para 15 (1) (a)— Misconduot — 
Admission of evidence* 

The Court cannot interfere with an arbitrator’s 
decision on the ground that it is incorrect or 
partial. An award will be set aside at once on the 
slightest irregularity inconsistent with general 
principles of equity and good conscience but not 
for a mere technical irregularity. On a reference 
through the Court, there was express direction by 
Court not to consider a certain adjustment bet¬ 
ween parries. The arbitrator admitted it at the 
request of one party and under protest by the 
other. Held, the error prejudiced the case and 
amounted to misconduct. (Davar, J .) Haji 
Ahmad v. Essaji Tajbhoy. 

17 I. C. 696 : 14 Bom. L. R. 1007. 


Sch. II, Para 15 (1) (a)—Ex parte proce¬ 
dure — Misconduct. 

Where an arbitrator takes evidence or hears 
arguments in the absence of one of the parties 
without giving due notice of the time and place for 
the meeting, he is guilty of misconduct. Absence 
of a party due to want of notice at a preliminary 
meeting in which no evidence is taken and no 
arguments are heard, does not vitiate the award. 

arbitrator need not give any further notice 
when the deft, knew that the arbitrator was pro¬ 
ceeding in spite of repeated notices of with¬ 
drawal. (ludballand Walsh, JJ.) Joshi Damo- 
darji v. Joshi Ram Nath. 33 I. c. 467. 

“ I®?* 1, Para * 15 U) (<*)— Misconduct— , 

Personal knowledge—Arbitrators deciding on per- j 
sonal knowledge of trade usages. 

Arbitrators with expert knowledge of the parti¬ 
cular trade in relation to which a question is 
pending before them can use tbeir personal 
knowledge of the usages of that trade, and, when 


-Sch. II. Para. 15 (1) (a )—Refusal to sum¬ 
mon witnesses—Arbitratom and award. 

The refusal of an arbitrator to summon witness¬ 
es cited by a party does not vitiate the award 
where there is nothing to show that the arbitrator 
was not acting within his powers and where in 
the exercise oi a wise and prudent discretion, he 
declined to summon the witnesses. When a sum 
is awarded by the arbitrator, the court to which 
application is made to file the award and pass a 
decree on it, cannot disallow the sum. If it 
comes to the conclusion that the party is not 
legally entitled to the same, it ought to remit the 
case to the arbitrator. A pleader is not incompe¬ 
tent to be an arbitrator simply because on some 
occasions he was engaged by one of the parties as 
his pleader. There is no reason to think that 
merely on that ground the gentleman appointed 
as arbitrator will not honestly and fairly deter¬ 
mine the suit. (Fletcher and Newbould JJ.) 
Rajendra Nath Das v. Abdul Haking Khan. 

39 I. C. 767. 


H. Para. 15 (1) (a )—Personal interest 

— Arbitrator. 

An arbitrator having a personal interest, un¬ 
known to one of the parties, cannot act as such 
unless bis interest is very small and apparently 
unknown even to himself. (Chitty, J.) Co-opera¬ 
tive Hindustan Bank, Ltd. v. Bhola Nath 

311. C. 597:19 C. W. N. 165. 


* t- Scil ; 1 . 1, Fara - 15 (1) (a)—Delegation of 
functions—Misconduct. 

An arbitrator is guilty of misconduct if he de¬ 
legates his functions which are not ministerial 
and his award is invalid* An arbitrator should 
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be helped by experts in technical matters in ariv- 
ing at an independent judgment. (Mookcrjee and 
Roc , JJ.) JUGGOBUND V. CHAND MoHAN. 

31 I. C. 33 : 22 C. L. J. 237. 

-Sch. IT, Para. 15 (1) {*)—Omission to dis¬ 
close evidence. 

An arbitrator acts illegally in not disclosing to 
the parties the documents on which he acts. 
yChaudhuri . J .) JaGAT Haki Bepin Behary Pod- 
dar v, Moran and Co. 26 I. C. 73. 

-Sch. II, Para. 15 II) (a) —Ex parte pro¬ 
ceedings—Right to be heard when lost. 

By a contract between parties, a dispute was 
referred to arbitrators by one party and the other 
was repeatedly written to, but retused to do any¬ 
thing. The arbitrators were not bound to further 
give him an opportunity to be heard. (Chaudhuri , 
J.) Nabix Chandra v Sinclair Murray and 
Co. 25 I. C. 931. 

--Sch II, Para. 15 (1) (^-Delivery of award 

—Power to correct. 

After the delivery or publication of the award 
the arbitrators have no power to correct or alter 
the same. An irregularity in the course of the re- | 
ference on the pari of the arbitrator will not vitiate 
the award where the parties knowing of such 
irregularities, have chosen to waive their objec¬ 
tions on that score. An award must be a final de- 


C. P. CODE (V OF 1908), Sch. II, Para. 15 (1) (a), 

or after giving both parties an opportunity of be¬ 
ing present at the enquiry. The making of private 
enquiries by the arbitrator amounts to legal mis¬ 
conduct and is sufficient to vitiate the award. 
{Chevis and Broadway, JJ.) Kanhaiya Lah v. 
Khairati Lal.- 49 I. C. 303 : 9 P. W. R. 1919. 

-Sch. II, Para 15 (1) (a) and (b)— Waiver 

of objections—Agreement not to object to—Effect 
of. 

Agreement not to object to an award does not 
preclude parlies from objecting on the ground of 
fraud or bad faith of aibitrators.Where the agree¬ 
ment of arbitration authorised the arbitrators to 
partition the property in dispute in unequal shares 
the giving, of a mere life-interest in a small piece 
of land to one entitled to a “share” is a violation 
of the agreement and the award is liable to be set 
aside. If the arbitrators imported their personal 
knowledge without giving an opportunity of test- 
i ing such knowledge, it is misconduct on their 
part. ( Johnstone, C. J. and Shadi I*al, J.) (Ram 
Jawaya v. Devi Dita. 107 P- W. R 1M6 : 

117 P. R. Iyl6 : 34 I. C. 192 : 70 P. L. R. 1917. 

-Sch. II, Para 15 (1) (a )—Irregularities in 

procedure — Waiver. 

Irregularities in the procedure of an arbitrator 
may be waived by the parties provided they knew 
of them. (Kumaraswatri Sastri, J.) RathaMALI 
Sekvai v. Ramaswami Servai. 


cision of all matters requiring determination ; 
otherwise the award may be completely vitiated 
except where the arbitrator is empowered to 
make several awards. In the case of an award 
pertaining to taking of, and, examining accounts, 
the accounts should be taken as a whole and not 
piecemeal, and the rights of the parties deter¬ 
mined with reference to the whole. ( Mookcrjee 
and Caspcrsz , JJ.) Ramji Ram v. Sai.ig Ram. 

11 I. C. 481 : 14 C. L. J. 188. 

-Sch. II. Para 15 (1) (a)— Misconduct— Ex 

parte proceedings. 

Taking evidence in the absence of a party and 
using private information amount to misconduct. 

( Bancrji, J.) Bechai Singh v. Shami Nath, 

10 I. C. 450 : 13 C. L. J. 399. 

-Sch. II, Para 15 (1) ( ^-Misconduct- 

Arbitrator taking interest in plff's. case—Fact 
not disclosed to defendant. 

There must be the greatest good faith on the 
part of the parties in relation to the selection of 
an arbitrator and every disclosure which might 
affect the minds of those who are proposing to 
submit their dispute to the arbitrament of any in¬ 
dividual, as regards his selection ought to be made. 
Where the arbitrator had acted as an adviser of 
the plaintiff, before the deft, to whom this mat¬ 
ter was not disclosed, agreed to refer the dispute 
to his arbitration, held , that it amounted to mis¬ 
conduct within Para. 15 (1) (a) of. Sch. II, C.P.C. 
[Shadi Lal, C. J.) Madhomal Kishore Chand 
v. Gurdial Radha Kishen. 

63 L C 1007. 

-Sch. II, Para 15 (1) (a)- -Private enqui¬ 
ries without evidence in presence of parties. 

An-arbitrator must come to his decision on evi¬ 
dence taken in the presence of both the parties j 


511. C. 53 : 10 L. W. 57. 

-Sch. II, Para. 15 (1) (a )—Personal know¬ 
ledge—Award of an arbitrator. 

If the decision of the matter depends on expert 
knowledge only, the award by an expert arbitrator 
made on his own expert knowledge is valid. But 
the arbitrator is not justified in making an award 
on his own personal knowledge especially when 
the parties intend to tender evidence. Such an 
award may be rightly refused to be filed. (Drake- 
Brock man. J. C.) B*RI BAHU V. PRATAP SlNGH- 

57 I. c. 604. 

-Sch. II, Para 15 (l) (a )—Absence of one 

arbitrator—Parties not given notice to be Present. 

Where arbitrators took evidence in the absence 
of parties, communicated the substance to the 
bead arbitrator who was absent at one sitting and 
obtained his opinion without allowing the parties 
to present their respective cases before all arbi¬ 
trators. the award could not be sustained. ( Stuart 
and Kanhaiya Lal,A.J.Cs.) LEKHA SiNGH v. 
Bodil Singh. 30 I. C. 384 : 2 0. L. J. 365 

-Sch. II. Para. 15 (l) (a)— Misconduct- 

Award vitiated. . 

Where one of the arbitrators is guilty 01 
misconduct and corruption the award is un9 ^ S y 
tair.able. (Stuart and Kanhaiya Lal, A. J. k>s.J 

Rahmatuli.ah Khan v. Ibadui.lah Khan. 

18 I. C. M- 

— : -Sch. II, Para. 15 (1) (a )—Procedure-^ 

quity. 

An arbitrator can conduct business 'in any 
he thinks best and is not fettered by any 
practice or procedure obtaining in Courts. t"* 
say and Rafique , A. J. Cs .) BadrUDDIN Hasan- 
Amir Begum. 13 I. C. 520 : 14 0, C. 
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--Sch. II, Para. 15 (1) (a)— Absence of the 

arbitrators from a meeting—Effect of. 

The presence olall the arbitrators, where there 
are mote than one, at all meetings and above all 
at ihe last meeting when the final act of the arbi¬ 
tration is done is essential to the validity of the 
awaid. I Roe and Contis. JJ.) Babua Lal v. Badri 
Lal. 49 1. C. 5 22. 

-Sch. II, Para. 15 (1) (a)—Ex parte proceed¬ 
ing — Effect on award. 

Omission by the arbitrators to give notice of 
their own meeting to a party who has, prior to 
such meeting, notified to the arbitrator his with¬ 
drawal from the submission, does not invali¬ 
date the award. Neither party to a submission 
can revoke it unless for good cause shown and a 
mere arbitrary revocation is not permitted. The 
arbitrators are not bound to discuss in the pre¬ 
sence of the parties what award they are going to 
make. [Shaw, J. C.) Nga Hla Gyaw v. Ma Ya 
P o. 7 Bur. L. T. 279 : 27 I. C. 31 : 

(1914) II U. B. B. 26. 

-Ech. II, Para. 15 (1) (a)— Misconduct — 

Perversity. 

Perversity is misconduct within Para. 15. When 
a reference provides that the matter should be de¬ 
cided according to Muhammadan Law, but the 
arbitrators did not profess to decide by that 
law and their decision was contrary to the rules of 
that law. Held, that their decision was perverse. 
(Me Coll , J.C.) Nga Tok v. Nga Kasim. 

14 I.C. 978 : 5 Bur. L.T. 55. 

-Sch. II, Para 15 (1) (a)—Ex parte procc. 

dure. 

Though the Evidence Act does not apply to pro¬ 
ceedings before the arbitrators, yet the latter roust 
Hot receive or act upon evidence or decide upon 
grounds which would render their award utterly 
unfair and worthless. An arbitrator can act ex 
fartc in some cases without thereby being guilty 
of misconduct. There is an implied condition 
in the submission of the parties to the arbitration 
that the award shall dispose of all matters refer¬ 
red. ( Fawcett , A.J.C.) Ramchandra v. Gouind- 
KAM. 53 1.0. 337 : 13 S.L.B. 75. 

-Sch. II, Para. 15 (1) (a)—Ex parte award 

— Notice. 

The arbitrators can make an ex parte award if 
the parlies do not attend the hearing after receipt 
of sufficient notice. Costs incurred in proceed¬ 
ings in Court are in the discretion of Couit and 
outside the province of the arbitrator, but an 
award is not bad merely because of their inclu¬ 
sion. ( Crouch , A J.C.) ]. M. Lang v. Messrs. 
Holland and Moss. 27 I. C. 626 : 

8 8- L. B. 136. 

--Sch. II, Para. 15 (1) (a)— Misconduct — 

Effect of—Award not set aside. 

Fraud or dishonesty on the part of an arbit¬ 
rator is not sufficient to render his award a nul¬ 
lity, and docs not deprive him of his jurisdiction 
to make the award ; it merelv amounts to mis¬ 
conduct and may afford good cause for the Court 
to set aside the award. Where a party has not 
taken steps to get an award set aside within the 

VOL. 11—67 


C. P. CODE (V OF 1908), Sch. II, Para. 15 (1) (c). 

prescribed period, he cannot object to the award 
on the ground of fraud or dishonesty of the arbit¬ 
rator or his failure to decide all the matters in 
dispute. 25 B. 337, Kef. An arbitrator is not bound 
to determine a matter not filed as a matter in 
difference which is merely a collateral 
question, though it may be necessary to 
dispose of it to decide the mam dispute. To de¬ 
prive an award of its binding effect, there must 
be positive evidence that both parties agreed that 
the former state of things should be restored, 19 
M, 290, foil. (Pratt, J.C. and Fawcett, A. J C ) 
Khanchand v. Kodumal. 

15 I. C. 819 : 5 S. L. B. 240. 

--Sch. II, Para. 15 (1) (b)— Minor — Arbit¬ 
ration —<Y o representation of minor. 

The principles of O. 32, R. 11, apply to refer¬ 
ences to arbitration made out of Court on behalf 
of a minor. A minor can sue to set aside an 
award made at the instance of a guardian who 
was grossly negligent and acted fraudulently in 
conducting the proceedings. The award is invalid 
if the;minor who is a party is not properly repre¬ 
sented and a Court can set it aside. The Court 
can refuse to file the award on objection being 
taken by the minor. The words “ or otherwise 
invalid” in Para 15 are not cjusdem generis with 
the other cases mentioned therein but are meant 
to include all cases of invalidity on grounds other 
than those mentioned. An award cannot be said 
to be ipso facto invalid because it is not shown to 
be advantageous or beneficial to the minor. 
(Abdur Rahim and Oldfield, JJ.) Lakshminara- 
yana v. Kamachandra Tantri. 34 M. L. J, 71 : 

45 I. C. 763 : 23 M. L. T. 89. 

. Sch. II, Paras. 15 (1) (c) and 20— iMiscon¬ 
duct—Error of law. 

An arbitrator has powers to determine a mat¬ 
ter relating to a joint family business and to 
award a share in favour of even a stranger when 
the finding is recorded with the full consent of 
the parties, who referred the case to him. The 
only condition is that the portion allotted to the 
stranger must be separate front the rest. (Piggott 
and Walsh, JJ.) SHYAMLAL v. Parshottam 
Dass. 18 A.L.J. 241 : 2 U.P.L B. (A.) 104 : 

58 I.C 585 : 42 All. 277. 

— Seh. II, Para. 15 (1) (c) —Award after 

time—Provision for extension. 

Phe mere fact that the award is not given with¬ 
in the specified time is not sufficient for refusing 
to file the agreement in Court, especially where 
there is a provision in the agreement by which 
extension of time is allowed. (Scott-Smith and 
Dundas, JJ.) Sri Ram v. Sofabji. 

65 P.W.R. 1919 : 51 I.C. 636 : 155 P.R. 1919 

Sch. II, Para 15 (1) (c) —Award after 
supersession. 

Award after supersession by Court can be set 
aside under Para. 15 (1) (c). (White, C. J. and 
Krisunaswami Iyer and Ayling , JJ.) Tella- 
PRAGADA SURIANARAYANA V. TeLLAPRAGADA 

Sarabaya. 21 M. L. J. 263 : 9 I.C. 178 : 

9 M.L.T. 251 . (1911) 1 M. W. N. 161 (F. B.). 

-Sch. II, Paras. 15 (1) (c) and ' It—Judg¬ 
ment according to — Award~No appeal. 
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C. P. CODE (V OF 1908), 8ch. II, Para. 15 (2). 

The words “being otherwise invalid’’ in Sch. 
II, Para 15 (1) (c) are intended to give effect 
to the principle of Bnality to awards. Where 
the judgment is according to the award there 
is no appeal nor a revision. 29 C. 167 Ref, 
[Kennedy, J.C. and Raymond, A.J.C.) Emnabai 
v. Fakir Mahomed. 65 I.C. 50 : 

15 S.L.R. 165 : 1922 S. 1. 

-Sch. II. Para. 15 (2)— Arbitration — Refer¬ 
ence under compromise decree—Failure of arbit- 
ra lion. 

Where the parties to a suit, compromise it bv 
referring to arbitration and a decree is passed 
thereon, and the arbitration fails, the Court can¬ 
not supersede the decree and try the suit. (Lord 
Shaw.) Sadik Husain v. Kaniz Zehora Begam. 

33 All. 743 : 38 I.A. 181 : 15 C.W.N. 1005 : 

10 M I T. 173 : 13 Bom. L E. 826 : 

14 C.L.J. 313 : 8 A.L.J. 1164 : 21 M.L.J, 1151 : 
12 I.C. 15 : 14,0.C. 289: (1911) 2 M.W.N. 132 (P.C.) 

-Sch. II, Para. 15 (2)— Appeal—Order set- 

ing aside award. 

An order of a Court setting aside an award as 
being invalid because of the misconduct of the 
arbitrators is appealable. 28 A. 408: 4 A. L.J. 256 
Not appr : 8 C.W.N. 390 : (1908) A.W.N. 242 ; 26 
B. 551 : 31 M. 345 Referred to. (Chamier and 
Tndball, 77.) Ram Autar v. Deoki. 

13 A.L.J. 653 : 29 I.C. 411: 37 All. 456. 

-Sch. II. Para. 15 (2)— Arbitration—Re¬ 
vocation — When either party can revoke agree¬ 
ment to refer—When Court can revoke. 

Neither party to an agreement made out of 
Court to refer to arbitration can revoke it except 
for good and sufficient cause. But a reference to 
arbitration directed by Court can be superseded 
only by an order of court on the ground of mis¬ 
conduct or corruption of the arbitrator, and only 
after the award has been received, but not dur¬ 
ing the pendency of proceedings before the ar¬ 
bitrator. (Rafiqut and Piggott, 77.) Chatur 
Bhujv. Raghuveer Dayai.. 12 A.L. J. 529 : 

23 I.C. 758 : 36 All. 354. 

-Sch. II. Para. 15 (2) —Setting aside arbit¬ 
ration—Decree. 

An appeal lies against an order setting aside an 
arbitration as the proceeds amount to a ‘'suit’’ on 
which decree should follow. The mere fact that 
an appellant frames his appeal as an appeal from 
an order, when the order complained against is 
really a decree in a suit, does not put him out of 
Court as it is only a mistake on the part of his 
legal advisers, 28 I.C. 60 dist. The rejection of 
an award is not open to revision. 31 I.C. 80 foil. 

( Johnstone , C. 7. and Shadi Lai , 7.) Ram Jawaya 
Mal v. Devi Ditta Mal. 107 P.W R. 1916 : 

117 P.R. 1916 : 34 I.C. 192 : 70 P.L.R. 1917, 

-Sch. II, Para. 15 (2) —Suit to set aside 

award — Review. 

An award which was impeached subsequently 
owing to the defendants having given false evi¬ 
dence supporting fraudulent accounts given before 
arbitrator, which fact was based on a document 
of which plff. had possession before award, was 
hel4 not liable to be set aside by a sub¬ 
sequent suit but open to review only. Quaeree — 


C. P. CODE (V OF 1908), Sch. II, Para. 16. 

Whether an award could be set aside by separate 
suit. Obiter: —A suit to set it aside will lie for 
fraud if a party falsely personates in arbitration 
proceedings or has no notice of proceedings. 
(Johnstone, C. 7. and Lt Rossignol. 7.) Skinner 
v. Badri Kishen. 98 P. R. 1915 : 

311. C 196 : 179 P. W, R. 1915. 

-Sch. II, Para. 15 (2i— Arbitration—Order 

superseding — Decree — Appeal. 

A reference to arbitration by Court was super¬ 
seded and the case decided on the merits. The 
order of supersession was confirmed on appeal. 
In the meantime on an appeal from the decision, 
the Appellate Court held that an award having 
been made, the arbitration could not be superseded 
and that a decree must be passed in accordance 
with the award. Held, that a second appeal lay 
against the decision of the Appellate Court and 
that the order superseding the arbitration having 
been conhrrned on appeal the Appellate Court was 
precluded from re-opening the question. (Adaini 
and Sultan Ahmed, 77.) Shone Thakur v. Chan- 

DESHAWAR JHA. 

55 I C. 1 : 2 U. P. L. R. (Pat.) 57. 

-Seh II, Para 15 (2 )—Appellate Courts 

Power to go behind the order setting aside the 
award. 

A Court of appeal has power to consider the 
validity of an order setting aside an award and to 
restore the award if it has been set aside on in¬ 
sufficient ground. (Barton, 7. C.) NaraNjaN SiNGH 
v. Gujari. 15 I. C. 928 : 236 P. L. R. 1912. 

-Sch. II. Paras. 16, 12, 17, 18, 19 and 20— 

Refercnce by Court — Application under Para. 20 
—Defective award—Joint application for refer¬ 
ence by Court—Award. 

Where in proceedings under Para 20 the defect¬ 
ive award was set aside by a joint application of 
the parties and the matter was referred to new 
arbitrators who delivered their award in time and 
the Court passed a decree on the award. Held that 
the award was made on an order of reference by 
the Court on an agreement bv the parties to refer 
to arbitration ; Paras 17 to 19 applied to the case 
and no appeal lay from the decree. (Reid, C. 7. 
and Beadon, J.) Wali Muhammad v. BaHA\val 
Baksh. 28 P- R 

14 P. L. R. 1914 : 21 I. C. 925 : 20 P. W. B 19H. 

-Sch II, Para. 16 —Reference to arbitra¬ 
tion—Decree on award — Appeal. _ 

Held , on the facts that there was substantially 
though not in form a reference to arbitration by 
Court with the consent of parties and con- 
sequently no appeal lies against the decree P ass f 
in terms of the award. Per Napier, J. Any of l»e 
parties interested in any matter of difference in 
the suit may get the matter referred to arbitrate 
without all the parties joining in the reference. 
(Sadasiva Aiyer and Napier, 77.) VENK*** 
chalam v. Ramanathan Chetty. 

15 L. W. Ill: 31 M.L.T. **• 

70 I. C. 410 : (1922) M. W. N. 423 : 1922 M. 

-Sch II, Para. 16-Limitation Act, Art. 1# 

— Award—^Decree without allowing timef& 0 
jections liable to be set aside. 
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C. P. CODE (V OF 1908), Sch. II, Para 16. 

A. decree passed on an award before the expira¬ 
tion of the time allowed by the law to a party for 
taking objection to the award is liable to be set 
aside. (Wallis, J.) Velu Pillay v. Appasawmi 
Pandaram. (1911) 1 M. W. N. 141 : 

9 M. L. T. 801 : 9 I. C. 197 (2) : 21 M. L. J. 444. 

-Sch. II, Para 16— Award— Objection to, 

do be investigated — Jurisdiction — Revision. 

A dispute was referred to arbitration in con¬ 
nection with a pending suit, an award was 
made, and a decree was passed in accordance 
with the award under Para. 16 of the second 
schedule of the Code of Civil Procedure. 
Where the Court has considered the objec¬ 
tions to the award on the merits and come 
to what the applicant contends is a wrong 
decision as to whether there had been an irre¬ 
gularity on the part of the arbitrator, it is clear 
that the case will not come within the pro¬ 
visions of S. 115 and that no revision will lie. 
It was the clear intention of the legislature that 
objections to the award on the ground of invalid¬ 
ity trom any cause whatsoever should be decided 
by the Court which had made the order of 
reference and by no other Court. (Daniels, A. 
J. C.) Shi:o Paltan v. Sukhdeo Singh. 

26 0. C. 107 : 74 1. C. 401 : 1923 Oudh 235. 

-Sch. II. Para 16— Oral award—Effect of 

—Bar to fresh suit. 

In law, an oral award is good and binding on 
the parties to the reference. Where the actual 
award is an ora! award the drawing up of a for¬ 
mal award is purely a subsidiary act for giving 
effect to the previously completed judicial act. it 
the parties desiring to have the award, made a 
decree of the Court, it may be necessary for them 
to get the award reduced to writing to be filed in 
Court ; but so far as the effect of the award on a 
subsequent suit dealing with the subject-matter 
of the award is concerned, the award will bar the 
suit whether it be oral or whether it be in writing. 
(Robinson, C. J. and May Oung, J.) Ma Mya v. 
Ko.Po Sa. 2 Bur. L. J. 163 : 1924 Bang. 60. 

-Sch. II. Para 16 (1)— Objectors — Dismis¬ 
sal for default — Decree in accordance with 
award — Restoration—Application for. 

Where a suit was referred to tbe arbitration and 
the arbitrators made an award, against which the 
pltf. filed certain objections, and the objections 
being subsequently dismissed lor default, and the 
Court having passed a decree in accordance with 
tbe award tne plff. applied for restoration of his 
petition of objections, held, that the passing of the 
decree is no ground for refusing lo entertain 
the application for restoration on its merits, 
(Ryvcs and Ciokul Prasad , JJ.) Makusd Ram v. 
NaUBat Singh. 18 A. L. J. 756 : 67 I. C. 200. 

2 U. P, L. B. (A) 253. 

-~—-Sch. II, Para 16 (1 )—Effect of award 

Res judicata— Subsequent suit for possession. 

An award given by arbitrators in a mutation 
proceeding does not bar a subsequent suit for 
possession in a Civil Court. (Walsh, J.) Girdhari 
•Chaube v, Rambakan Misir. 

321. C. 761 : 14 A. L J. 85. * 


C. P. CODE (V OF 1908), Sch. II, Para 16 (1). 

— Sch. II, Para 16 (1)— Award without 
giving time for objections—Revision. 

Where a Court receives an award, and without 
allowing time to parties to make objections, 
passes immediately decree in its terms, no appeal 
can lie from the decree so made ; but the High 
Court can under S. 115. C. P. C., set aside the 
decree and send the case back to the first court 
to enable the parties to file their objections to the 
award. 29 All, 5«4 not foil. (Macleod, C. J. and 
Fawcett, J ) Ravjibai Kashibai v. Dahyabhai 
Zaverbhai. 22 Bom. L. R. 1454 : 59 I. C. 811: 

45 Bom 832. 

Sch. II, Para 16 (1) — Effect of award — 
Extension of time after award. 

A valid award on a voluntary reference is final 
and conclusive on all the parties and the Court 
cannot interfere with any portion of it, c.g., 
extending the period of time in the award, 
(Fletcher and Newbould, JJ.) Abinash Chan¬ 
dra Das v. H km Kumari Dasi. 40 I. C. 609. 

-Sch. II. Para 16 (1)— of. 

The words ‘’No application has been made to 
set aside an award’’ cover the case of an applica¬ 
tion tor setting aside on the ground that there 
was no valid award and refers to a contingency 
other than the remission of an award. (Mcoker- 
jee and Holm wood, JJ.) Surya Narain Jha v. 
Banwari Jha. 17 I. C. 7 : 18 C. L J. 35 : 

18 C. W. N. 626. 

-Sch. II, Para 16 (1 )—Effect of award— 

Defence lo a civil suit. 

An award can be put forward as a defence in 
a civil suit regarding a matter in respect of 
which the award was made. (Chevis and 
Shadi l.al, JJ.) Amar Nath v. Ishar Singh. 

173 P. W. R. 1917: 43 I. C. 350: 99 P. R. 1917. 

-Sch. II, Para 16 (1)— Time for objections 

— Filing of award before time. 

The submission of an award will be regarded to 
have been made only on the date fixed by the 
Couit lor filing it and the time for filing objec¬ 
tions is to be counted from such date. (Johnstone, 
C.J.) Jawahar Singh v. Mehr Singh. 

34 I. C. 250 : 14 P. W, R 1916. 

-Sch. II,Para 16 (1)— Objections — Order 

refusing lo investigate objections as time-barred 
— Revision. 

An order refusing objections to an award with- 
out adequate inquiry, apparently under the im¬ 
pression that these were not raised within time, 
cannot hold good and hence liable to be set aside 
in revision. (Shah Din, J.) Sahib Rai v. Chait 
Ram. 96 P. L. R. 1915: 28 I. C. 427 : 

30 P. W. R. 1915. 

-8ch. II, Para 16 (1)— Time for objections 

—Award accepted by both parties. 

It is not necessary to allow ten days for objec¬ 
tions where an award has been accepted by the 
parties. (Scott-Smith, J.) Sohamari Bai v. 
Chattaram. 27 P. W R. 1914 : 23 I. C. 591 : 

69 P. L. R. 1914. 

-Sch. II, Para 16 (1) —Effect of award — 

Merger of claims in—Binding on parlies. 
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C. P. CODE (V OF 1908), Sch. II, Para 16 (1). 

A valid award operates to merge and extinguish 
all claims embraced in the submission and the 
award furnishes the only basis for determining 
the rights of the parties. Sucb an award is opera¬ 
tive and binding on parties to reference even 
though neither party sought to enforce it by suit 
or application. 35 C. 881 Rel. 37 C. 63 appr. 
(Agnew and Shadi Lai, JJ.) MULCHAND v. Ut- 
TAMCHANDU. 156 P. W. R 1913: 

20 I. C. 185: 275 P. L. S. 1913. 

-Sch II, Fara 16 (1)— Separation of valid 

fart of award. 

Court can separate the valid part from the in¬ 
valid pari of an award. ( Robertson and Beadon, 
JJ.) Amolak Shah v. Chakan Das. 

16 P W. R. 1913 : 52 P. R. 1913 : 17 1. C 684 : 

14 P. L. R. 1912. (Sup.) 

-Sch II, Para 16 (1)— Objections to award 

— Ex parte award. 

Party against whom an arbitrator has proceed¬ 
ed e v fartc bas every right to an Opportunity to 
file objections to the award. His objections can¬ 
not be summarily rejected on the ground that the 
arbitrator has proceeded cx fartc. (Shah Ditt 
and Scott-Smith, JJ.) Dila Ram v. Mukund Rai. 
229 P. W. R. 1912 :15 I. C. 57 : 1 P.L.R 1913. 

-Sch. II, Para. 16 (1 )—Effect of award— 

Decree not passed—Effect—Breach cf covenant — 
Damages. 

The award of the arbitrators is as binding on 
the parties as the decree of Court, but it cannot 
be executed unless it is made a decree of Court. 
If one of the parties to the award takes an objec¬ 
tion and covenants to indemnity another, there is 
a cause of action to the latter tor damages on 
breach of the covenant. (Seshagiri Iyer and 
Moore, JJ.) Kalavakolanu Seetamma v. Na- 
RAYANAMURTI. 57 I. C. 982 : 38 M. L. J. 470. 

-Sch. II. Para 16 (1 ) —Effect of award— 

Decree passed on—Whether majority can alter 
ilie conditions, 

Per Abdur Rahim, J. (Napier, J. contra).-—A 
decree passed on an award is on the same footing 
as a contract ana the mode of management of 
temple properties laid down therein can be al¬ 
tered by the majority of the members owning the 
properties. 23 M. 265: 28 M. L. ]. 488: 21 W. R. 
41 cons. ( Abdur Rahim and Napier, JJ,) 
Yagnakama Dikshitar v. Esopala Pattar, 

41 I. C. 738 : (1917) M. W. N. 595. 

-Sch. II, Para 16 (1 )—Effect of award— 

Agreement—Tender in pursuance of—When de¬ 
fective. 

An award is an agreement settled for parties by 
arbitrators and is subject to all the incidents of a 
private contract. When money is payable under 
it on a specified date, tender of the amount to the 
party entitled, absolves the person making it from 
payment of interest. ( Ayling and Seshagiri Aiyar, 
JJ.) Bidurukota Pedda Veeranna v. Goudi- 
malla Veeranna. 5 I. W. 718 : 38 I. C. 295 : 

(1917) M. W. N. 308. 

.-Sch, II, Para 16 (1 )—Effect of award— 

Matters not covered by arbitration. 


C. P. CODE (V OP 1908), Sch. II, Para 16 (1). 

The principle of finality which attaches to a 
decree passed in accordance with an award given 
on arbitration does not affect matters which are 
outside the arbitration proceedings. (Ayling and 
Tyabji , JJ.) Davuluru Vijaya Ramayya v. 
Davuluru Venkattasubija Rao. 

39 Mad. 853 . 32 I. C. 881 : 30 M. L. J. 465. 

-Sch. II. Para 16 (1 — Court appointed 

arbitrator — Award— Remedy of aggrieved party. 

Where the Court itself is appointed arbitrator no- 
separate award need be passed inviting objections 
before passing a decree. Such an award is itself a 
decree and the remedy of the aggrieved party is 
by way of appeal and not by applications to the 
Court itself Sadasiva ./ ycr,J .) Nimmagaua Pedda 
Naganna. In re, 26 I. C. 355. 

-Sch. II, Para 16 (1)— Limitation -Award 

—Application for correction of. 

No specific provision is made in the Limitation 
Act for applications to correct an award. ( Bake- 
well, J.) Hyder Sahib v. Giria Chettiar. 

(1913) M. W. N. 338 : 13 M. L. T. 349 : 

19 I. C. 496 : 24 M, L. J. 483. 

-Sch. II. Para 16 (l)—Time for objections 

—Decree in terms of award before expiry of 10- 
days. 

A decree in terms of the award before 10 days 
from the date of the submission of the award is 
invalid and should be set aside. It is doubtful 
whether there is an appeal from such decree but 
undoubtedly there will be revision, An appeal 
against such decree can be treated as a revision. 
2‘J A, 584 ; 29 C. 167. (Benson, C. J. and Na 
pier, J.) Surapparaju v. Narayan Kaju. 

(1912) M. W. N. 1232 : 17 I. C. 431 : 

12 M. L. T. 608- 

also (Wallis, J.) Velu Pillay v. PaNdaRAM. 

(1911) 1 M. W. N. 141: 9 M. L. T. 301 : 

9 I. C, 197 :21 M. L. J. 414. 

-Sch. II, Para 16 (1 )-Time for objections 

— Court, if can extend time. _ . 

A Court has no power to extend the time f°r 
filing objections to an award. 2 B.H C.R. 270 . 13 
C. L. J. 35 Foil, (Pridcaux O.A J.C.) SitaRAM r. 
Rupram. 42 I C. 266 : 13 N. L. R. 1W- 

-Sch. II Para 16 tl)— Objections-Evidence 

in support of — Court's duty, . 

When a party to a suit objects to the 
arbitrators to whom the suit was referred, he 
should be given an opportunity to support ni 
objections by appropriate evidence ; and it ** 
material irregularity not to afford such oppor 
unity. (Lindsay, J.C.) Betana v. KedaR Nath. 

37 I. C. 400 : 3 0. U h 61*- 

-Sch. II, Para 16 (1)— Construction of 

award—Execution. . , 

The fact that a particular expression to 
award is capable of many interpretations does 
show that it is indefini'e and it shou 
interpreted in the execution proceedingsot 
decree following the award. ( Stuart and Kar,t 
ya Lai, A. J. Cs.) Raghuraj Bahadur Singh • 
Rajeshwar Bali. 35 I. C. 761: 3 0. L. * 
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“■ Sch. II, Para 16 (1)— Effect of award — 
Filing not done in Court. 

An award, though not filed in Court or though 
no deed of conveyance had been executed to' 
give effect to its terms is valid so as to vest title 
in parties. (Stuart, J. C. and Mohamad Alt, A. J. 
C.) Mohammad Hadi v. Saiyad Taki. 

321. C. 465 : 18 0. C, 282. 

-Sch. II. Para 16 (1)— Effect of award — 

Oral award. 

An oral award is as good as a written award. 
Hut uitil an award has been made a rule of Court, 
so as to give it the force ot a decree?, it cannot ope¬ 
rate to transfer property. 33 A. 356 Kef. (Lindsay, 
J. C.) Dilipat Singh v. Kashi Nath. 

24 I. C. 542 : 17 0. C. 108. 

Sch. II, Para 16 (1)— Enquiry-arbitrator 
—How and what to be examined. 

An arbitrator cao be examined with reference 
to any matter of law or other things with a view 
to know if he has used his discretion rightly. 

{ Lindsay , J.C. and Rafique, A. J. C ) Badkuddin 
i I as an v. Amik Begum. 13 I. c. 520 . 

14 0. C. 308* 

--Sch II, Para 16 (1). 

A valid award ordinarily operates to merge and 
•extinguish all claims raised in the submission and 
after the award has been made, the submission and 
the award are the only basis by which the rights 
of the parties are governed and they bar a suit on 
the original cause of action, ( Fawcett , A J. C.) 
Kamchand v. Gobindram. 63 I. C. 337 : 

13 8, L. R 75. 

“--Sch. II, Para 16 (1)— Minor—Sanction — 

Time for objections—Passing of decree before ex- 

.t"y- 

A judgment ordering a decree in terms of an 
award on receipt of the award and before the ex¬ 
piry ot the time allowed for making an applica¬ 
tion to set aside the award is illegal, notwith¬ 
standing that before the expiry of such time an 
application may have been made to set aside the 
award or that the parties may have stated 
that they had no objections to urge. A decree 
passed on an award will not be binding 
on a minor who is a party, unless, the Court 
considered and found that its terms were 
beneficial to the minor and the Court is not absol¬ 
ved from this duty by reason of its having con¬ 
sidered it prior to the reference. (Pratt, J. C. and 
Boyd, A J.C.) Sri Kishen v. Relomal Periomal. 

34 I. C. 845: 9 S. L. R. 183. 

-—Sch. II, Para 16 (1)— 

A valid award merges andextinguishes all claims 
embraced in the submission and after it is made, 
the submission and the award are the only basis 
governing the rights of the parties. They thus bar 
a suit on the original cause of action. (Pratt, J. 

■ and Fawcett, A J.C.) Khanchand v. Kodumal. 

15 I. C. 819: 5 8. L. B. 240. 

-Sch. il, Para 16 (l)--Obj ccliojis—Decision 

on question of jurisdiction. 

The decision of the arbitrators on a question 
•of their own jurisdiction is not final and can be 
raised in the objections to the filing of the award. 


C. P. CODE (V OF 1908), Sch. II. Para. 16 (2). 

This does not however imply the counter pro¬ 
position that arbitrators must not consider or 
decide how far their Jurisdiction extends. (Walcy 
Cohen, A. J.C,) Graham & Co v. Kewat Ham. 

9 I. C. 712 : 4 L. R. 196. 

-Sch. II, Para 16 (2)—/; ecrec — Costs—Fee 

I not fixed before decree—Power of Court. 

Where an award provides for the payment bv 
the plaintiff of the costs including the arbitrators' 
fee but the Court omits to fix the fee before the 
decree is prepared, it is open to the Court to fix 
the fee after the preparation of the decree. 
(Stuart and Wallach, JJ .) Wilson v. Jagmandik 
Das Balueo Singh. 52 I. C. 653 : 

17 A. L. J. 1053. 

-Sch, II, and Paras 16'(2), 20, 2l-Appcal-- 

Award by arbitrator—Right of appeal. 

Where the parties to a suit got IrequeDt ad¬ 
journments stating that the dispute had been 
referred to an arbitrator, no appeal lies against 
the decree passed by the Court in terms of the 
award unless it is in excess of or not in accordan¬ 
ce with the award, inasmuch as the orders pass¬ 
ed by the Court on the various applications for ad¬ 
journments amounted in substance to a reference 
of the dispute between the parties, by the Court 
to arbitration. ( Pitgott and Walsli JJ.) Kui.sum 
Fatima v. Ali Akbar. 15 A. L. J. 452 : 

39 I. C. 730 : 39 All. 401. 

-Soh. II, Para 16 (2 )—Appeal—private 

award — Filing. 

An appeal lies from an order directing a pri¬ 
vate award to be filed even though the Court has 
passed a judgment and decree upon the award 
not in excess of the award. (Tudbill and Piggott ., 
JJ.) Hari Kunwar v, Lakshmi Ram Jani. 

38 All. 380 : 35 I. C. 833 : 14 A. L. J. 481. 

-Sch. II, Para 16 (2 )--Decree in accordance 

with award —A ’o appeal lies. 

A decree which is in accordance with an 
award and is not in excess of it is not appealable. 
(Karamat Husain and Tudball , JJ.) Narain Das 
v. Ram Prasad. 14 I. C. 455 : 9 A. L. J. 258. 

-Sch. II, Para 16 (2)— Appeal—Want of. 

consent of parties interested. 

An appeal lies against a decree made in accord¬ 
ance with an award where the reference itself is 
impugned for want of consent of the parties in¬ 
terested. (Chitty, J.) Dwarakaxath Roy v. 
Fanixdr.vnath Roy. 49 I, c. 262. 

-Sch.II, Para 16(2 )--Appeal—Two awards 

one modifying the other. 

A decree setting forth two awards by the same 
arbitrator, one modifying the other should 
be set aside. (Chatterjee and I Valmsley, JJ.) 
Purna Chandra v. Kunja Bbhvri. 

461. C. 477 : 28 C. L. J. 275. 

-Sch. ,11. Para 16 (2)-— Award—Decree 

on—Appeal. 

No appeal lies from a decree based on an 
award though the award could have been set 
aside by reason of its having been made beyond 
the time allowed. (Jenkins and Woodroffe, JJ.) 
Shib Kristo Daw & Co. v. Satisii Chandra. 

18 I. C. 69 : 39 Cal. 822. 
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-Sch. II, Para 16 (2) —Appeal— Award— 

Objection. 

A decree based on an award is not open to 
appeal on the ground that there was no valid 
award in law or that the arbitration was guilty 
of nvsconduct. 29 Cal. 167 Foil. 13 All. 300, 
Dist. iMnokcrjee and Holmwood, JJ.) Surva 
Nafaix jha v. Banwari Jha. 18 C. L. J. 35 : 

17 I. C. 7 : 18 C. W. N. 626. 

Also (Harrington and Cantduff , JJ) Ram Bha 
jan Panday v. Udit Panday. 19 I, C. 405. ; 

I 

-Sch. II, Para 16 (2) — Appeal— Void j 

award. 

An award which does not comply with the 
provisions of Sch ’ll is void, the subsequent 
embodiment.of the decision ot the arbitrators on 
certain papers which already bore the signature 
of one of them and were signed subsequently by 
the others, vitiates the award, as also the absence 
of one of the arbitrators from a par: of the hear¬ 
ing. (Ameer Ali and Pratt , JJ.) BenODE Lal v. 
Pkan Chandra, 11 I. C. 898 : 14 C. L. J. 143. 

.-Sch. II. Para. 16 (2)— Appcal—RcvP 

sion--D:crce on award without hearing objections. 

Decree on an award overruling the objections 
of a party without giving him an opportunity to 
substantiate them by evidence, is revisable hut 
not appealable. 89 P. R. 1902 loll. J2 A. 422, 29 A 
584 dist. (Abdul Raoof, J.) Bhagat DaRhari . 
Ram v. Bhikha Ram. 3 Lah. L. J. 487 : 

20 P- I. R 1922. ; 

•--Sch. II, Para 16 (2)— Award—Revision- 

Omission of sanction under O. 32, R . 7— Agree- j 
merit to refer signed by agent , validity of—Other 
remedy open — Revision. 

Where a decree is in accordance with an award 
there is no appeal therefrom. The omission of 
sanction under O. 32, R* 7, is no ground for re¬ 
vision. Where the guardian of the minor signs 
the agreement to refer, through an authorised 
agent, it is a valid reference, Even if the award 
is not binding on the minors they have a right 
to set it aside on attaining majority and where 
such a remedy exists, the Chief Court will not 
interfere in revision. ( Johnstone , C, /. and Le 1 
Rossignol, J.)‘ Ghui.ab Khatun v. Chauduri. 

99 P. B. 1915 : 32 I. C. 250 : 207 P. W. B. 1915. 

-Sch. II, Para. 16 (2 — Appeal — Invalid 

award — Revision—When lies—No proper appoint¬ 
ment of arbitrators. 

No appeal lies against a decree based on an 
award except when it is not based on a valid 
award ; but a Court will revise judgments or 
orders, not appealable, passed on award on the 
ground of material irregularity committed by the 
Court passing order or judgment using such revi- 
sional jurisdiction sparingly. Obiter. —If there is 
no legal appointment of arbitrators, the award is 
nullity and appeal lies against the decree. 25 I. C: 
583. Diss. ( Johnstone , CJ. and Chevis, J.) Kanhya 
Lal v. NAraik Singh. 

11 P. W. B. 1918 : 31 I. C. 700 : 28 P. B. 1916. 


-Sch. II, Para. 16 (2)— Decree dismissing 

suit — Appeal. 

Where the Court on an objection to the award 
that the Court had no jurisdiction to try the suit, 
dismissed the suit, an appeal lies, but where the 
Court separates the award where it is separable 
and passed a decree in accordance with the valid 
part of the award, no appeal lies especially where 
the party afiected did not object to such separa¬ 
tion. (Robertson and Bcadon, JJ.) Amolak Shah 
v. Chakan Das. 52 P. B. 1913 : 

16 P. W. R. 1913 : 17 I. C. 684 : 

14 P. L. R. 1912, (Sup). 

-Sch. II. Para. 16 (2) -Appeal—Award- 

Setting aside—Objection to. 

The appellant can traverse the order of the 
Court setting aside an award of the arbitrators for 
misconduct in appeal from the final decree. 28 
All. 408, Diss. (Robertson and Rattigan, JJ-) 
Juma v. Mubarak Khan. 106 P. W. R 1912 : 

133 P. L. R. 1912 : 15 I C. 62 : 97 P. B. 1912* 

-Sch II, Para 16 (2)— Revision. 

A decree based upon an award is not appeala¬ 
ble but if the Lower Court acted without juris¬ 
diction or failed to exercise a jurisdiction or acted 
with material irregularity in dealing with the 
award, the High Court can revise such an order. 
29 Cal. 167 (Pa C.) Expl (Abdur Rahim and 
Spencer , //.) Aramanai Rajagopala v. Aramanaj 
Rangasami. 31 1. C. 458. 


-Sch II. Para. 16 (2 )•-Objections to award 

— Ex parte deft. —Invalid award. 

A person is not a party interested within the 
meaning of Para. 16. if he did not concur in the 
reference to arbitration and if he remained ex forte 
at the hearing he is not entitled to appeal against 
the decree. Aperson’s remaining ex parte deprives 
him of any equitable right to have it set aside, rtr 
Phillips, No appeal lies against a decree even 
embodying an invalid award except according 
Para. 16 (2). Per Tyabji, J An appeal lies 
against a decree on an award purporting to *> ,n 
a person who was not a party to the submission 
or when the award is made without any a £ re . e ‘ 
ment to refer at all. (Tyabji and Phillips, J J A 
Vythinatha Aiyar v. Vaithilinga Mudalia • 

18 M. L. T. 374 : 2 L. W. 960 
31 I. C. 206 : (1915) M. W. N. 847. 

-Sch. II. Para. 16 (2) — Award—Applies 

Hon to set aside award dismissed— Appeal is no 
maintainable. 

There is no right of appeal against a deer 
passed upon an award of arbitration after fli * 
missal of an application to set it aside. (Sadasi* 
Aiyar end Spencer , JJ.) Hanumanthappa ' 
Doddappa. 29 I. C. 51* 

-Sch. II, Para 16 (2)— Appeal—Arbitrator 

appointed without agreement of parties—Decree 
Revision. . . ^ 

No appeal or revision will lie against 
based on an award on the ground tbat t ^ c , a j6 7 ? 
rator was not properly appointed. 29 CaL " 
32 Mad. 510 : 21 M. L. J. 263 : 25 M. L, J. 
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Foil ; 12 M. L. J. 77 IP. C.), Foil. (Oldfield, J.) 
Nidamurthi Krishnamurthi v. Gargiparthi 
Ganapathi Lingham. 

25*1. C. 583 : (1914) M. W. N. 865. 

■ -Sch. II, Para. 16. (2)— Appeal — Judgment 

and decree—Finality of award — Revision. 

A judgment and decree passed on an award 
under Para. 16 are neither appealable nor open 
to revision ; to secure finality for a judgment and 
decree passed on an award the conditions are 
that no application has been made within 10 days 
for setting aside an award, or such an application 
has been refused. 29 Cal. 167 ; 21 M. L. J. 44+ ; 
32 Mad. 510. Ref. ( White, C. J , amt Tyabji, J.) 
Batcha Sahib v. Abdul Gunny. 

38 Mad. 256 : 14 M. L. T. 314 : 25 M. L. J. 507 : 

21 I. C. 308 : (1914) M. W. N. 142. 

———Sch. II, Para 16 (2)— Appeal — Time for 
objections, 

A decree in accordance with the award is not 
appealable unless it exceeds or is not in accord¬ 
ance with the award. The High Court will not 
interfere in revision with the Court's order grant¬ 
ing or refusing time to object to an award if the 
Court has taken due care and attention. ( CUamicr , 
C. J. and Jwala Prasad, J.) Kharganath Misha 
v. Nakcheddi Jha. 35 1. C. 914. 

Also (Dtake Brockman, J. C.) Shivaprasad 
Singhi V. Lachmanprasad. 46. I. C. 785. 

Also (Lindsay, J, C) Chet Kunwar v. Plttu 
Singh. 17 0. C. 386 : 27 I. C. 424: 2. 0. L. J. 129. 

-Sch. II, Para. 16 (2)— Appeal — Objections 

to the validity overruled. 

Though a Court referring matter to arbitration 
can set aside an invalid award, yet when it over¬ 
rules the objections to its validity and passes a 
decree in terms of such award, no appeal lies from 
such a decree except when the decree is in excess 
of or not in accordance with the award. 29 C 167 
foil. (Atkinson and Jwala Prasad, J J.) Khudiram 
Mahto v. Chandi Charan. 1 P. L. J. 306 : 

35 I. C. 358 : 2 P. L. W. 377. 

-Sch. II, Para 16 (2)— Appeal — Order 

recording award. 

There is no appeal against the order of a Court 
recording an award. 29 C. 167 Foil. (Sharfud- 
din and Roc, JJ.) Ram Narain Ram v. Patti Ram 
Tewary. 1 P.-L. J. 90 • 34 I. C. 105 : 

2 P. L. W. 411. 

-Sch. II. Para 16 (2)—Suit to set aside— 

Award—Decree on. 

No suit to set aside an award is maintainable 
the proper way being an application to the Court 
to set the award aside, (Twomey, C. J. and Robin¬ 
son , J.) Shwe Hpan v. Ma. Chit Nykin. 

56 J. C 677 : 13 Bur. L. T. 34: 10 L. B. R. 106- 

-Sch. II, Para. 16 (2)— Objections to 

award. 

Under cl. 15 (1) all questions affecting the vali¬ 
dity of an award are to be determined by the 
Court in which the award is being filcd.No appeal 
lies and a revision application seems to have been 
also prohibited. 29 Cal. 167 (P.C.) ref. (Pratt, J. 
C. and Boyd, A, J. C. 1 Srikishbn v. Relumal 
PERIOMAL. 34 I. C. 845 : 9 8. L. B. 183. 


C. P. CODE (V OF 1908), Sch. II. Para 17. 

-Sch. II, Para. 1G (2)— Appeal — Award — 

Old and New Code. 

Where a reference to arbitration was made 
under S. 506 (Code of 1882) and an award made 
and decree passed thereon after New Code 
came into force; the latter Act must decide the 
question of appeal. A decree passed in terms of 
an award under the Old Code would be appeal- 
able if the award is void <16 initio. A Court.passing 
a decree under Para. 16 in terms of an invalid 
award, must be presumed to have decided that it 
was valid since the Court has jurisdiction to 
decide whether or not it has jurisdiction and that 
decision is final. (Pratt. I.C. and Crouch, A.J.C.) 
Alim v. Moledio No. 19 I.C. 348 : 6 S. L. R. 168. 

-Sch. II, Para 16 (7) —Effect of award — 

Bar to action on original demand. 

All claims embraced in the submission, are put 
an end to by a valid award and the award furni¬ 
shes the only basis for determining the rights of 
the parties and constitutes a bar to any act inn on 
the original demand. (Twomey, J.) San NyeiN v. 
Ma Kyaw. 33 I. C. 554 : 8 L. B. R. 157. 

-Sch. II. Para. 17 — Minor — Mahomedan 

minors — Mother de facto guardian —A 'ot compe¬ 
tent to agree to reference io arbitration affecting 
minor's property—Consent invalid—Subsequent 
consent by certificated guardian—Effect of. 

Mother though de facto guardian of Muhamme- 
dan minors is not competent to agree to reference 
to arbitration affecting minors’ property. (Tcu- 
non and Beachcroft, JJ.) Mohsinuddin Ahmed v. 
Khabiruddin Ahmed. 57 I.C. 945 : 

26 C. W. N. 246 : 47 Cal. 713. 

-Sch. II, Para. 17 —Right to obtain refer¬ 
ence through court. 

Where a party has gone fo arbitration in which 
if he had refused to gu to arbitration an order of 
reference would have been made under para. 17 
Sch. II, C.P. Code, it is too late for him, when a 
difficulty arises at a later stage of the proceedings 
which has not been provided for unless an order 
of reference has been made to dispute the right 
of his opponent to obtain an order of refer¬ 
ence under para 17 Sch. II, C. P. Code, (Walsh 
and Ryves, JJ.) Kazal Ilahj v, Prag Narain. 

44 A. 523 : 20 A. L. J. 327 : L, R. 3 A, 434 : 

4 U. P. L, R. (A) 156 : 67 I. C. 739 : 

1922 All. 133. 

-Sch. II, Para®. 17 and 20 —Reference to 

arbitration after suit — Procedure. 

Where parties to a suit agree to refer the 
matters in dispute to arbitration without 
the intervention of the Court tbev may make the 
agreement an order of Court and if they do not do 
so, they cannct file the agreement under Para 17, 
nor can they file the award (if made) under paras. 
20 and 21. If the parlies accept the award they 
can'get a consent decree in terms there of. If 
one party disputes the award the other party can 
plead the award as an adjustment binding on the 
plff. Either party can also file a suit to enforce 
the award and apply for a stay of the Original 
Suit. ( Macleod, C. J. and Fawcett, J.) Manilal 
Motilal v. Gokaldas Rowji. 45 Bom. 245 : 

69 I. C. 53 ; 22 Bom. I. R. 1048. 
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-Sch. II. Para 17— Resignation of one of 

the arbitrators is no ground for not filing agree¬ 
ment. 

The resignation of one of the arbitrators does 
not render the agreement void nor is the 
resignation sufficient to justify refusal to file the 
agreement in Court where there is a distinct pro¬ 
vision that the party who has selected the arbi¬ 
trator would be competent to appoint another in 
case of the disability of the resignation or death 
of any arbitrator. 71 P. U, 1918 dist- (Scott 
Smith and Dundas . JJ.) Ski Ram v. Sorabji. 

3 Lah. L. J. 276. 

-Sch. II. Paras. 17, 20 and 21— Scofc of — 

Application to file award—Material irregularity 
— Revision. 

Sch, II. Para. 20 applies to an application for 
filing an award already made without the inter¬ 
vention ot the Court and not to an application for 
filing an award which has not been passed even 
till the date of the application. Para 17 is appli¬ 
cable to the latter case. A revision lies against a 
decree based upon an arbitration award on the 
ground of material irregularity with reference to 
the proceedings of the Lower Court and not with 
reference to the proceedings of the arbitrators. 
(Scott Smith, J.) Allah Din v. Badsha Begam. 

45 I C. 647 : 90 P. W. R. 1918. 

-Sch. II. Para. 17— Agreement for refer¬ 
ence in respect of agricultural land—Application 
to file cannot be entertained by Civil Courts. 

Where a person applied under Sch. II. Cl. 17,C. 
P.C. for permission to file an agreement lor reler- 
ence to arbitration and prayed that certain cattle 
and agricultural land belonging to the parties 
to the agreement in respect of that land, should 
be distributed between them through arbitrator. 
Held that such application could not be entertain¬ 
ed by the Civil Court inasmuch as it was for par¬ 
tition of agricultural land and was for the pur¬ 
poses of S. 158 (2). Punjab Land Revenue Act. 

( Raltigan, J.) Fazildin v. Shah Nawaz. 

46 P. L. R. 1914 : 22 l. C. 381 : 55 P. W. R. 1914. 

-Sch. II, Para 17— Jurisdiction — Arbitra¬ 
tion-Agreement to refer disputes under contract. 

A clause in a contract to deliver wheat at La¬ 
hore providing that disputes arising under the 
contract would be referred to arbitration in 
Karachi, cannot be enforced in the case of a dis¬ 
pute as to non-delivery of wheat, i Kensington, 
J.) Charles Louis Dreyfus v. Jai Chand. 

54 P. W. R. 1913 : 18 I. C. 316 : 

124 P. L. R. 1913. 


C. P. CODE (V OF 1908), Sch. II, Para 17 (1). 

the matter. (Das and Ross, JJ.) Satish Chandra 
Bose v. Palira.m. 2 P. L. T. 277 : 

61 I. C. 390 : 6 P, L. J. 287 : 1921 Pat. 170. 

-Sch. II, para 17— Death-Refusal of arbi¬ 
trator—Effect 

Apart trom any enactment an agreement to refer 
a matter to certain specified arbitrators becomes 
void and of no effect if one or more of the arbitra¬ 
tors die or refuse to act and thus make the agree¬ 
ment incapable of performance. The Court has 
no jurisdiction under clause 4 to make an order of 
reference except to all the specified arbitrators. 
(Ormond, O. C.J. and Parlett . /.) Maba v. 
Maung Pe San. 42 I. C, 911 (1): 11 Bur. L.T. 160. 

-Sch. II, Para. 17— Reference signed only 

by some of the parties is null and void. 

In cases of reference to arbitration to make it 
binding and cnfoiceable all parties should consent 
to it, by signing it. In cases where it is not so exe¬ 
cuted it is null and void even as to those who have 
executed it. The authority of the arbitrator begins 
from the time when reference to arbitration is ex¬ 
ecuted by all the parties. (Me Coll, A. J. C.) Nga 
Tha Zan v. Nga Kayan Kaing. 

38 I. C. 677 : 9 Bar. L. T. 258. 

-Sch. II, Para 17 (1) and 18— Parties Pro¬ 
secuting case before arbitrators-Cannot challenge 
award on ground of ; urisdiction. 

Where the parties accepted the decision of the 
Court who reierred the matter in suit to arbitra¬ 
tors and appeared and fully prosecuted their casa 
before the arbitrators. They could not afterwards 
challenge the award on the ground of want of ju¬ 
risdiction in the tribunal choseo by themselves. 41 
Mad. 115 Ref. (Piggott and Kanhaiya Lai, JJ.) 
Sukhnath Rai. v. Nehal Chand. 42 All. 661; 

18 A. L. J. 644 : 59 I. C. 801 ; 

2 T7. P. L. B. (A .1240, 

-8ch. II, Para 17 (I )—Agreement by guard¬ 
ian. 

Where one cf the two appointed guardians con¬ 
sents to the agreement to refer to arbitration 
subsequently but not at the time of the agreeinen t 
the agreement is not valid. (Teuiton and Beach- 
croft, JJ.) Mohsenuddin Ahmed v. KabirUddiN 
Ahmed. 47 Cal. 713 : 

57 I.C 945 . 26 C. W. N. 246. 

-Sch. II Paras 17 (1)— Consent to reference 

obtained by misrepresentation. 

A party induced by misrepresentation to refer 
a dispute to arbitration is at liberty to revoke the 
reference : such an agreement cannot be filed i° 
Court. (Raltigan, C. J.) Ganesh Das v. Kbsho 
Das. 50 I.C. 637. 


-Sch. II, Para 17— Arbitration—Reference 

to—Application is not a suit—Award set aside— 
Court if can proceed. 

An application under Para. 17 (1) of Sch. 1I» 
though it has to be registered as a suit, is not in 
fact a suit within the meaning of the Code. 
Where in sach a case the reference proves abor¬ 
tive. the Court has no power to make a fresh re¬ 
ference. The Court has ro discretion to refuse 
to make the reference to the arbitrators nominat¬ 
ed by the parties. It is only when the parties can¬ 
not agree that it can exercise any discretion in 


-Sch. II. Para. 17 (D—Civil Court-Juris¬ 
diction—Application to file agreement for refe¬ 
rence to arbitration—Partition of agricultuiu 
land involved in agreement, . 

A Civil Court has no jurisdiction to enter' 3 ' 
an application under Sch. II, Cl. 17 of t be L. 
Code for filing in Court an agreement for re 
,^-ence to arbitration, where the application relate 
to the partition of revenue paying land. (Le Ro 
! gnol, J.) Jwala Shah v. Nihal Chand. . 

91 P. L. E. 1917 : 42 I.C. 261(1) ■ 

166 P. W. B. I® 17, 




1073 


CIVIL DIGEST, 1911—1923. 


1074 


<C. P. CODE (V OF 1908), Sch. II, Para 17 (l). 

-Sch. II, Paras. 17 (l), (4) and 20—Arbitra¬ 
tion and award — Effect—Powers of arbitrator — 
Right of parties. 

Where the reference to arbitration is valid the 
parlies may go to Court and pray for filing the 
agreement and take action under it or on their 
own account to cail the arbitrator to give a 
decision. If the arbitrator makes an award, the 
party in whose favour it is made, can sue for a 
decree in terms of the award. 20 Mad. 490 : 77 P. 
R. 1882: 33 Cal. 881. Ref. Where there has once 
been a valid reference to arbitration, the arbitrator 
is entitled to proceed with it, even if one of the 
parties refuses to submit to his arbitration. A party 
■cannot knowingly take advantage of a clerical 
error in the notice given to him by the arbitrator 
as regards the date of enquiry. A party may for 
just cause rescind a contract to refer to arbitration 
but is not entitled to do ao without any cause 
whatsoever. There can be no objection to a suit 
on an award with an alternative prayer for deci¬ 
sion on the merits since such a combination is con¬ 
venient and prejudices no one. ( Johnstone and 
Chcvis, JJ.) Nathumal v. Muhammad Shafi. 

39 I. C. 349 :12 P. R. 1917. 

■-Sch. II, Paras. 17 (1) and 20 — Pending 

suit— Agreement to refer — Bar — Award. 

Paras. 17 and 20 apply only to cases when 
there is no suit relating to the same matter already 
pending between the parties who are affected by 
the agreement to refer or by the award. The 
.previously instituted suit is not barred by reason 
only of an agreement being made between the 
parties for reference to arbitration without the 
intervention of the Court. An award in pursu¬ 
ance of such an agreement without reference to 
the Court cannot be taken cognizance of by the 
Court so as to be made the basis of a proceeding 
under Para 20. (Shah Din and Smith, JJ.) Dhan 
Singh v. Kahn Singh. 315 P. R. 1912 : 

191 P. W R 1912 : 15 I. C. 140 : 

0 P. L. R. 1912 (Sup ) 

-Sch. II, Para, 17 (1) — Arbitrators not 

named. 

Cl. 17 does not require that arbitrators should 
necessarily be named, in the agreement. (Rat- 
tigan , 7.) Dreyfus &. Co. v. Gurditta Mal. 

35 P. R. 1911 : 70 P. W. R. 19U : 

9 I. C 655 : 86 P. L, R. 1911. 

■Sch. II, Para. 17 (1)— Agreement in writing 
—Pending suit. 

Quaere : —Whether a petition for reference of a 
.pending suit to arbitration is an agreement with¬ 
in the meaning of Para, 17. ( Johnstone , J. 

Miran Baksh v. Sher Muhammad. 

17 p. R. 1911 : 60 P. L R. 1911 : 

9 I. C. 195 : 39 and 200 P. W. R. 1911. 

-Sch. II Para, 17 (1) — Pending suit — 

Agreement to refer. 

A private agreement to refer to arbitration 
certain matters, some of which form the subject 
of pending suits is not interdicted but where an 
application is made to file it in Court the order of 
rclerence must be confined to matters not covered 
by the pending suits unless such suit have been 
meanwhile withdrawn or stayed pending refe¬ 
rence. 29 Cal. 167 (P. C ), Expl (Stuart and Kanh- 
aiya Lai, A. J. Cs .) Rahat Ullah Khan v. 
Ibad Ullah Khan. 40 I. C. 38 : 4 0. L J. 181. 

VOL. 11—68 


C. F. CODE (V OF 1908), Sch. II. Para 17 (4). 

-Sch. II, Para. 17 (l)— Dispute as to right 

to public trust. 

A dispute as to which of several claimants is 
mutawalli to a public trust cannot be settled by 
arbitrators and should be decided by Court. 
( Chanuer, C. 7. and Sluirfuddin , J.) Muhammad 
Kabirijlhuo v. Hassamuddin Muhammad. 

1 P. L. W. 2ti0 : 38 I. C. 296 : 1917 Pat. 93. 

-Sch. II, Para 17 (1)— Agreement to refer 

— Cross-contracts containing similar provisions — 
Effect. 

Where there is a contract for the sale of goods 
and a subsequent cross-contract containing the 
same clauses, for the same quantity of goods of 
the same kind and for the same delivery the 
earlier contract is extinguished by the later cross¬ 
contract which has the effect of fixing the 
difference to be paid by one party to the other. 
The parties to the earlier contract cannot claim 
arbitration as there is no difference which is 
referable to arbitration ; mere r.on-payraent is not 
such a difference. 30 Bom. 205, Ref. (Crump and 
Kemp, A. J. Cs ) Firm of Pokfrdas Kishandas 
v. Firm of Vishinji Gordhandas. 

56 I. C. 514 : 14 S. L. R, 18. 

-Sch. II, Para. 17 (1)— Future differences 

— Reference. 

Per Pratt, J. C. —Though parties may agree to 
refer future differences to arbitration yet no 
actual reference can be made until such differ¬ 
ences have arisen and are still subsisting. (Pratt, 
J. C and Crouch, A. J. C.) Dipchand v. Sahib 
DlNO. 12 I. C. 639 : 5 S. L. R. 92. 

-Sch, II. Para 17 (4)— Death of party — 

Refusal to proceed. 

During the pendency of the arbitration pro¬ 
ceedings on a private reference, one of the parties 
died and the arbitrator refused to go on with the 
arbitration. On an application for filing the 
agreement, held . the Court could not order the 
arbitrator to carry on the arbitration proceedings. 
(Lindsay and Ryves , 77.) Ahmad Noor Khan v. 
Abdul Kahiman Khan. 1 U. P. L. R. (H c.) 67 : 

18 A I. J. 76 : 64 I. C. 366 : 42 A. 191. 

-Sch. II, Para. 17 (4) — Refusal of one of 

the arbitrator to act—Effect of. 

An agreement to refer a dispute to arbitration 
doe» not become incapable of performance by the 
refusal of one of the arbitrators to act where 
there is a distinct provision by which a party is 
authorised to aopnnt another arbitrator in his 
place. 41. I C. 866 ; 42 I. C. 911, Rel. (Scott 
Smith and Dundas, JJ ) Sri Ram t;. Sop.abji. 

61 I. C. 636 : 155 P. R. 1919 : 55 P. W. R. 1919. 

-Sch. II, Para 17 (4) —Death of two arbi¬ 
trators—Rejection of application to file agreenent. 

An agreement to refer to arbitration becomes 
ipso facto inoperative by the death of some of the 
arbitrators before the agreement is made a rule 
of the Court. Where the agreement became in¬ 
capable of performance it could not be filed in 
Court. 21 M. L. J. 1151, Dist. (Scott Smith and 
Le Rossignol, JJ.) Mohan Lal v. Damodar Das. 

44 I. C. 866 : 71 P. R. 1918. 
See alsj. (Ormond, O. C. J. and Parletl, J) 
Maba v. MAUNG Pe Len. ■, 42 I. C. 911 : 

11 Bur. L. T. 160, 
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r-‘ Sch - II. Para. 17 (4 )-Duty of Court — 

Jerftis of agreement. 

In acting under Cl. 17. the Court must refer the 
matter to arbitration in accordance with the terms 
oi the agreement. A Court acts with material 
irregularity if jt does not strictly comply with the 
terms of the agreement to refer to arbitration. 
{Ratligan, J.) Dreyfus & Co Gurditta Mal. 

35 P. E. 1911 : 70 P. W. B. 1911 : 
9 I. C. 655 . 85 P. I. E. 1911. 

-Sch II. Para. 17 (4 )—Reference to arbi¬ 
trator n—Inaction of far tics—Agreement to refer 
— Filing of. 

The conduct of the parties, coupled with the 
long and unexplained delay of six years amount¬ 
ed to a cancellation of the agreement to refer 
their disputes to arbitration and the agreement 
could not be filed. { Pridcaux, A. J. C.) Madho 
Kashinath v. Samh yshiva. 54 I. C. 126. 

-Sch. II, Para. 17 (4;— Arbitrator refusing 

to ad—Power to substitute. 

\\ here after the filing of an agreement under 
Para. 17, Sch. II, C. P. C. one of the arbitrators 
refuses to act as such, the Court has power 
under Para 19, read witn Paras 5 and 9 Sch, II 
to substitute another in h*s place, (Stuart and 
Kanhaiya Lai , A. J. Cs.) Rahat Ullah Khan v. 
Ibad Ult.ah Khan 40 I. C. 38 : 4 0. L. J. 131 : 
[Sec contra—42 I. C. 911 : 11 Bur. L. T. 160.] 

-Sch. II, Paras 17 (4) and 19—Si//7— 

Reference—Order setting aside award — Decree — 
A ppcat. 

A suit is a process for the recovery of a right 
or claim and can be prosecuted either in a 
regular Court of law or partly before a private 
tribunal and partly in a Court of Law. An applica¬ 
tion to Court asking for assistance to prosecute a 
claim before a private tribunal cannot be convert¬ 
ed iuto a ‘suit' by the mere process of numbering 
and*registering the application as a suit. An order 
setting aside an award is not a decree and is not 
apoealable. (Pratt, 7. C, and Crouch, A. J. C.) 
Sheomal Nihal Chand v. Mulomal Kahumal. 

28. I. C, 60 : 8 S. L B. 260. 

*-Sch. II. Para. 18— Suit after — Reference 

—No application for stay by deft. 

Where after a relerence to arbitration one of 
the parties brings a suit against the other and the 
latter deliberately refrains from applying for stay 
of the suit be must be deemed to have waived his 
right to arbitration. 47 Cal. 752. 41 Mad 115 not 
foil. ( Piggott and Walsh, JJ.) ChimaN Lal Posti 
JVIal v f Firm Phool Chand Fatehchand. 

44 A. 292 : L, E. 3 A. 96: 65 I. C. 795 : 

20 A. L. J. 128 : 1922 All. 48. 

-Sch. II. Paras. 18 and 22 —Effect of 

award—Sp. Rel Act , S. 21. 

A party to an agreement to refer a dispute to 
arbitration is not debarred from bringing an 
independent suit on title. ( Piggot , J.) Shbobabu 
v. Udit Narain 24 I C. 490 : 12 A.L.J. 757. 

'-r-Sch. II, Paras 18 and 23—0. 17, B. 3— 

Reference to arbitration—Stay of Suit. 

S; 


, C. P. CODE (V OF 1908), Sch. II, Para 18. 

Where in spite of an agreement to refer ta 
arbitration the plff. filed the suit and after it was 
stayed by the Court one of the arbitrators refased 
to act, Held, that the plff. is entitled to a removal 
of the stay. The suit was not barred by the agree¬ 
ment to refer to arbitration. ( Maclcod , C. J. and 
Shah, J.) Laxman ®, Manjunath. 45 Bom. 1181: 

64 I.C. 289 : 23 Bom. L. B. 511. 

-Sch. II, Para 18— Agreement to refer to 

arbitration after institution of suit—If adjust¬ 
ment within meaning of 0. 23, R. 3 —Stay of suit 

Para. 18 is restricted to cases in which a suit 
is instituted after an agreement to refer to arbi¬ 
tration. When the Court is seized of a case, its 
jurisdiction cannot be ousted by the private and 
secret act of the parties. If they wish to alter 
the tribunal they must proceed under Sch. II. 
Paras. 1 to 10. C P. C. A private agreement bet¬ 
ween parties to a suit entered into, after institu¬ 
tion of the suit to refer their dispute to’an arbi¬ 
trator is not a valid ground for staying the suit. 
(Beaman and Hayward , JJ.) VYAN’KATBsB 
Mahadev v Ramchandra Krishna. 

38 Bom. 687 : 27 I. C. 46 : 16 Bom. L. B. 653. 

-Sch. II, Paras. 18 and 20— Award—In¬ 
stitution of suit fending arbitration—Effect of 
—Power of arbitrators. 

If the Couit has refused to stay the action or 
if the defendant has abstained from asking it to 
do so, the Court has seisin of the dispute and it is 
by its decision and by its decision alone that the 
rights of the parties are settled. As soon as the 
suit is instituted the arbitrators lose their authori¬ 
ty. If the defendant still desires that the contro¬ 
versy should be decided by arbitration, he must 
endeavour to obtain a stay of the suit by an appro¬ 
priate application under para. 18. If the appli<?' 
tion is retused by the Court in the exercise of its 
discretion, the remedy by arbitration ceases to be 
available. If the suit is stayed, two possible 
contingencies may require consideration. If the 
arbitrators have not yet made an award they are 
free to bring their proceedings to a termination 
and make an award m accordance with law. It 
on the other hand the arbitrators have made an 
award after the institution of the suir, tbe 
award cannot be pleaded as an effective bar to the 
suit. The award so made should be brought uo 
before the Court under para 20 : the Court "'ill 
refuse to enforce it under para. 21 read with para 
14 (c) ; and as the award will thus stand cancel¬ 
led because made without jurisdiction the arbitra¬ 
tes will be left free thereafter to resume their 
proceedings on the basis of the original reference. 

If this view were not adopted, tbe result would 
follow that a party to a submission who had 
appeared throughout and had taken his 
chance before the arbitrators might at Ihe very 
last moment, when the award, possibly an adverse 
award, was about to be made and when there 
would be no time left for his opponent to obtain 
a stay order, iusti'ute a suit and thereby render 
infructuous the entire proceedings. Where tn 
defendant did not take recourse to the proper P ro ^ 
cedure namely, to apply for stay of the suit, <**? 
cellation of the award as made without jarisdic 
tion and thereafter remission of the matter to 
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arbitrators, even if his failure was possibly 
attributable to ignorance of the law. Held , the 
agreement to Tefer to arbitration not having 
provided for reconstitution of the committee of 
arbitrators, if one of them should die, the award 
must be rejected as made without jurisdiction, 
and the suit should be tried on the merits by the 
Court, (Hookerjee and Chotzncr. JJ.) Sarat 
Chandra Sex v, Rajkumar Mookerjee. 

69 I. C. 863 . 

26 C.W.N. 967 : 35 C.L.J. 432 : 1923 Cal. 135 (2). 

.... . --Sch. II. Para. 18— Aibilralion — Agree¬ 
ment to refer—Suit in contravention—Reference 
— Procedure—Specific Relief Act, S. 21. 

A deft, who was to party a contract to refer 
present or future differences to arbitration cannot 
seek specific performance of the arbitration agree¬ 
ment, nor set it up as a bar to suit brought 
against him iu contravention of the agreement. 
When the Court is informed that a suit has been 
instituted in contravention of the arbitration 
agreement the Court has a discretion to stay the 
suit. The deft, can obtain a stay of the suit and 
either party can then apply under para. 17 tl) 
for a reference to arbitration by the Court under 
Para. 17 (4). 12 A.L.J. 757; 33 M.L.J. 177. Rel. 
t Mookerjee Chilly and Walmsley , JJ.) Dina- 
bandhu Jana v. Durga Prasad Jana. 

46 Cal. 1041: 23 C. V . N. 716 : 61 I. C. 80 : 

29 C. L, I. 399 

-Sch. II, Para. 18— Arbitration—Stay of 

of Pending suit. 

Para. 18 does not apply if an order for stay of 
a suit is vacated owiDg to the refusal of one of 
the arbitrators to act and the suit is proceeded 
with. The question whether the arbitration 
agreement and the proceedings had thereunder 
formed a bar to the suit will have to be determin- 
ned in the suit itself. ( Woodroffc and Shamsul 
Huda. JJ ) Shasimukhi Debi v. Parijati Sumker 
Roy. 5 01. C. 879 : 23. C. W. N. 293. 

-Sch. II, Para. 18 —Contract providing for 

arbitration of disputes—Contract impeached—If 
arbitration should be stayed. 

Where a contract between plffs. and defts, pro¬ 
viding for reference to arbitration in case of dis¬ 
putes arising out of the contract, is impeached by 
a suit by the plffs. on equitable grounds, arbitra¬ 
tion proceedings which had commenced should 
be stayed pending the disposal of the suit, (San¬ 
derson, C. J. and Woodrofje, J.) Gajanand Mas¬ 
cara v. Taler Jalaludin. 

46 I. C. 173 : 22 C. W. N. 535. 

8 ch. II, Para 18 —Stay of suit — Arbitra¬ 
tion clause in indent — Bills of Exchange — 
Acceptance by buyer. 

A buyer placed an indent for the purchase of 
certain cotton goods with the seller, who. after 
shipment of the goods drew bills of exchange 
against the buyer. The buyer accepted the bills 
but subsequently refused to pay. In a suit by the 
seller upon the accepted but unpaid bills, tbc buy¬ 
er relied on a clause in the indent that if any 
claim or dispute arose in connection with the con¬ 
tract itshould be referred to arbitration and appli¬ 
ed for stay of proceedings under Scb. II, para 18 


C. P. CODE (V OF 1908), Sch. II, Para 18. 

of the C. P. Code. The seller relied on a clause 
in the indent to the effect that the bills drawn by 
the sellers on the buyers must be accepted and 
paid at maturity notwithstanding any objection 
the buyers may have regarding anv variation in 
the terms of the indent Held , that the buyer 
could not claim a stay of proceedings in the suit. 
2 Lah, 10 dist. |Sio/f Smith and Abdul Oadir, 
JJ.) Kadha Bihari Diwan Singh v. G. B. Alex¬ 
ander. 66 I. C. 43: 2 Lah. 335 : 

1922 Lah. 353. 

-Sch. II. Para 18 — Suit in contravention 

of agreement—Court can stay. 

A Court has discretion to stay a suit instituted 
in contravention of an arbitration agreement un¬ 
less there is sufficient reason and the burden of 
proving that there is sufficient reason lies on the 
plaintiff. ( Leslie Jones and Broadway, JJ.) Vot.- 
kart Brothers v. Fateh Muhammed. 

61 I. C. 322 : 3 U. P. L. R. 48 (Lah.). 

-Sch. II. Para. 18— Suit in contravcntio n 

of an agreement to refer—Slay. 

Where a suit is filed in contravention of the 
arbitration agreement and the Court comes to 
know of the agreement, it mav stay the suit 
and in such case, the piff. has to prove sufficient 
reasons for filing the suit anil the deft, is noi 
bound to show absence of such reason. ( Shadilal , 
C. J. and Leslie Jones, J.) Ganesa Das Isar Das 
v. Durga Datta Jagax Nath. 

2 Lah. 19 : 60 I. C. 776 : 3 Lah. L. J. 61. 
-Sch. II, Para. 18— Power of Court — Ap¬ 
peal, when lies. 

A Court can only take action under Para. 18 
in the case of a subsisting agreement to refer tn 
arbitalion. Both parties need not admit that 
there is an agreement to refer. It is for the 
Couris to decide whether or not such an agree¬ 
ment had as a matter of fact been made. Where 
a Judge finds that there was no such agreement 
and therefore a suit was not liable to be stayed 
under para, 18. this order is appealable under 
S. 104 (td. C.P.C. (Shadi Lai and Broadway, JJ.) 
Firm Shko Prasad Kadha Kishex v. Indore 
M.vi.wa United mills. 39 I. c. 508 : 

62 P. R. 1917 : 65 P. W. R. 1917. 

-Sch. II, Para. 18— Stay of suit—Power c/ 

Court disoretionary—Application by patty to sm* 
necessary—Application whch should be made. 

The power vested in a Court to stay a suit un¬ 
der Para 18 is purely discretionary and can be 
exercised only on an application made for that 
purpose by one of the parties to the suit at or be¬ 
fore the settlement of issues. ( Rafique and Scott 
Smith, JJ.) Bhagwan Das v. Shiv Lal. 

22 I. C. 811 : 92 P. R. 1913 : 

109 P. L R. 1914. 

-Sch. II. Paras. 18 and 19— Reference — 

Parties to—Resiling from — Effect. 

When one of the parties to reference to an ar¬ 
bitration subsequently resiles from it and files a 
suit in respect of the subject matter, the arbitrator 
became functus officio on the filing of the suit and 
the award subsequent to it is ultra vires and a 
decree embodying the award could not legally be 
passed. The legislative provisions relating to- 
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arbitration do not affect a party's right to go to 
proper Courts but the Court has a discretion in a 
given case ot reference to ask the arbitrator to 1 
give a decision if it tinds that they could decide i 
the case better than the Court itself. (Ayling and 1 
>csltagiri Aiyar, JJ.) AppavU v. SeenI. 

42 I. C. 614 : 41 Mad. 115: 6 L. W. 243 : I 

33 M. L. J. 177- 

Sec contra [Pinit, A.J.C.) Ma Hla Ye v. Ma¬ 
ung Ti n’ MaUNG. 57 I. C. 894 : | 

(1920) 3 U B. R, 210. 


C. P. CODE (V OF 1908), Sch. II, Para 20. 

-Sch.II, Para. 19— Order filing or refusing 

to file award—Appeal lies. 

Under S. 104 U) (/) ot the C. P. Code, an ap¬ 
peal lies from an order filing or refusing to file 
an award without the intervention of Court, but 
no appeal lies from an order filing an award 
made in pursuance of an order of reference by a 
Court and filed under Para. 19. The section ap¬ 
plies to an award filed under Para 21. (Sltadi Lai , 
C J. and Wilbcrforcc, J.) Tehlamal v. Dhanamal. 

60. I.C. 590. 


-Sch. II. Para. 18— Arbitration — Pendency '• 

of—Institution of suit—Effect of. 

The institution of a suit does not by itself super¬ 
sede a previous reference to arbitration, dealing 
with the same subject matter ; but if after the ins- ( 
titution of the suit neither party applies for a stay j 
of the hearing of the suit under Sch. II para. IS ! 
either at the time of the set'lenient of issues or be -1 
fore, such a failure has the effect of superseding 
the arbitration for good ; and any decision which 
might be arrived at in that suit would be binding 
on the parties as if no such reference to arbitra¬ 
tion had been made prior to the suit. 41 Mad. 

115, 12 A. L. J. 75 ref. If an application is made 
under Sch. II, para.ll for the stay and the stay is 
granted, the arbitration can proceed ; but if such 
stay is refused and the order refusing the stay be¬ 
comes final, the arbitrator becomes functus officio. 
There is, however, a third contingency, viz , 
where no application lor stay is made within the j 
time allowed by law. The effect of the insti * 
tut'on of the suit and its decision would in such a 
case equally be to supersede the arbitration and 
render any award made therein after the institu¬ 
tion of the suit unenforceable at law, (Kanhaiya 
Lai. J. C.) Zainab v. Bl dhua. 

66 I. C. 235 : 25 0. C. 63 : 1922 Oudh 158. 

-Sch, II, para. 18— Slay of suit. 

The existence ot the award is a complete bar 
to the suit until the award is set aside by a court 
of competent Jurisdiction. (Pratt. A. J. C.) Ma 
Hla Ye v. Maung Tun Maung. 57 I- C. 894 : 

3 U. B. R. (1920) 210. 


-Sch. II. para. 19— Provisions ofC.P.Code 

apply to proceedings under. 

C. P. Code Sch. 11 is not complete in itself. 
Per Macpherson , J. The provisions of C. P, 
Code apply as far as possible, to the proceedings 
under Sch. II, of the Code. ( Contis and Macpher- 
son, JJ ) Mahabir Prasad -v. Bal Kishan Das. 

62 I. C. 927. 

-Sch. II, Para. 19— Remission of award. 

A mere declaratory award is incomplete and 
should be remitted to arbitrators for completion. 
It cannot be executed. (Pratt.J.C. and Hayward, 
A J.C.) Sheo Karam v. Malada Singh. 

6 S. L. R. 146 : 19 I. C, 374. 

-Sch.II, Paras. 20 and 14— Order rejecting 

an application to file an award—Effect. 

An order rejecting an application to file an 
award is not a decision that the award is bad in 
law. (Hears. C. J. and Ryves, J.) HarakH 
Ram Jani v. Lakshmi Ram Jani 

43 All 108 : 2 O. P. I. B. All. 310: 
60 I. C. 626: 18 A.L.J. 900. 

-Sch II. Para. 20— Limitation. 

An application under Cl. 20, Sch. II to a Civil 
Court for filing an award by the arbitrator beyond 
six months after date of award is barred by Art. 
178 of Sch. I of the Limitation Act. Held in the 
circumsiances of the case that S. 5 and S. 14 of 
the Lim. Act did not apply. (Tudball and Piggott 
JJ) Ram Ugrah v. Achraj Nath. 38 All. 85: 

31 I. C, 899: 13 A.L.J. 


-Sch. II, para. 18 —Effect of award—Bar 

— Specific Relief Act , S. 21. 

An award extinguishes all claims embraced in 
the submission, and afterwards furnishes the 
only basis on which the rights of the parties can 
be determined, and constitutes a bar to any action 
on the original demand apart from S.2L of the Sp. 
Rel. Act which to some extent is replaced by Para 
J8. Sch. II, C. P. C. (Twomey and Parlett , JJ.) 
R. M. A. R. Firm v. M. R. M. S. Firm, 

25 I. C. 220.7 Bur L. T 308. 

-Sch. II, Para. 18 —Stay of suit—Grounds- 

In case of an agreement to allow disputes to be 
tried by another tribunal the court will take into 
consideration all those grounds as in a case of 
submission to arbitration. Where the plffs. resi¬ 
dence, place of contract and the inspections of the 
ship happen to be in one place there are no 
grounds for staying the suit or refusing to enter¬ 
tain it at that place. [Crouch, A. J. C .) Kurseshi 
■and Sons v. Soomab Haji. 16 S, L. B. 88. 


-Sch, II, Para, 20-Suit to enforce award 

—Award not filed. , 

An award was made on an arbitration out ot 
Court. An application to file was numbered a* a 
suit but was summarily rejected as being tirae* 
barred' PI ft. filed a regular suit to enforce * c 
award. Held that the bar of res judicata did oo 
apply. [Macleod, C. J . and Fawcett , J ) 
v. Maruti. 22 Bom. L. R. 1377: 59 I. C. 755 : 

45 Bom. 329- 

See also (A tears, C. J. and Ryocs , J.) 

Ram Jani v Lakshmi Ram Jani. 18 A.L.J. 

-Sch. II, paras. 20 and 21— Hatters refer¬ 
red already — Subject-matter of suit —Paras 
not apply. ' . . 

Paras. 20 and 21 do not apply were the mauc 
referred to arbitration are already the suhj 
matter of a suit between the parlies to the tt 
ence. ( Macleod. C. J. and Fawcett, J.) M aS - 4 *. 
Motilal v. Gokaldas Rowji. 45 Bom. • 

22 Bom. L,B. 1048: 59 L C. 
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-Sch. II, Para. 20— Jurisdiction — Subject- 

matter lying w$thin the jurisdiction of two or 
more Courts—Power of Court to file award. 

Per Sadasiva Iyer, /.— Para. 20 was devised for 
the purrose of enabling any Court having jurisdic¬ 
tion, where the subject-matter cf the award lies 
within more than one jurisdictions, to direct the 
award to be filed. The Para does not suggest any 
disability of the kind that arises on a consideration 
of S. 9 of the Code, provided there is something 
to arbitrate on, that there is a reference and an 
award then the pobey of the law is that that awa'd 
should be given effect to, without minute inquiry 
by the Court. (Heaton and Ros , //.) Ragha- 
vendra v. Guru Kao. 37 Bom 442: 

19 I. C. 882 : 15 Bom. L. R 362. 

-Sch. II, para. 20 —Absence of arbitrator - 

Objection — Waiver. 

If a party to an arbitration proceeding fails to 
take an objection to the absence of one out of 
several arbitrators, h e will be deemed to have 
waived his right to take objection to the whole of 
the irregularity caused thereby and the award 
must be filed. (Greaves and Gliose. JJ .) RamNath 
Misra v, Ramraxjan Misha. 

67 I. C. 866 : 1922 Cal. 181 (1). 

—--Sch. II. Paras. 20 and 21 —Remedy by- 

suit—Suit to enforce favourable fart of award. 

A plff. who has not carried out what he was 
directed to perform under the award cannot sue 
to enforce that part of the award which is favour¬ 
able to him. (Mookerjcc and Walmslcy, JJ.) KUNJO 
Behari Bardhan v. Gosto Behari Bardhan. 

22 C. W. N. 66: 42 I. C, 590: 27 C. L. J, 486. 

-Sch. II, Para. 20— Jurisdiction — Bengal 

Civil Courts Act, (XII of lb87), S. 21 Sub*. (1), 
Cl. (a )—Disputes referred to arbitration—Appli¬ 
cation to file award—Value — Appeal . 

Where disputes relating to mutual money 
claims were referred to a private arbitration and 
the arbitrator awarded a sum of Rs. 2.000 as due 
bv one party to the other and an application to 
file the award was allowed by the Subordinate 
Judge, an appeal against that order lies to the 
district Court and not to the High Court under 
S.21, Sub-S. (1), Cl. (a) of the Bengal Civil Courts 
Act. 1887. (Carnduff and Richardson. JJ.) 
Moiiesh Chandra Kundu i>. Amarchand Kundu 
19 C. L. J. 260: 22 I. C. 793: 18 C. W. N. 867. 

*-®-8ch. II, Paras. 20 and 21 —Award on 

Private reference—Institution of suit prior to 
commencement of proceedings by arbitrators — 
Jurisdiction of arbitrators—Legality of the con¬ 
tract of submission—Enquiry into—Suit to set 
aside the award—Maintainability. 

Where an action has been commenced on a con¬ 
tract containing a provision for reference to an 
arbitrator of any dispute arising under the con¬ 
tract and is pending, no application to stay the 
action having been made or such application 
having been made and refused, an award made 
by the arbitrator under the provision for reference 
upon the subject matter of the action, subsequent 
to the commencement thereof and without the con¬ 
sent of the plaintiff is invalid and will not afford 
defence to the action. When the same matter 


’ C. P. CODE (V OF 1908), Sch II. Para 20. 

comes before two tribunals a public tribunal ap¬ 
pointed by tbe sovereign and, domestic forum cho- 
I sen bv the parties, and no order is made staying 
the proceedings before the one or the other the 
public tribunal alone must decide that matter 
and cannot be hampered by any adjudication by 
the private tribunal. Neither can that adjudi¬ 
cation be pleaded as a bar to the action, nor 
ca-i it be allowed to affect the merits of the 
decision given by the public tribunal. The law 
does not permit the same question to be decided 
by a court of law as well as by an arbitrator, and 
it is only when the dispute bet<> een the t.vo tri¬ 
bunals is identical that a decision given by the 
arbitrator must be treated as ultra vires. There 
is no authority in support of the proposition that an 
award made a'ter the commencement of an action 
must be treated as invalid even though the a waul 
deals with a question which is not in controversy 
in tneac ion. 47 C. 752 ; 47 C. 849; 41 M. 1 15; 

I. C. 150 dist. An award made after the com¬ 
mencement is not invalid If it deals with a ques¬ 
tion not in controversy in the action. (Shadi Lai, 
C.J. and Campbell, J.) J ai Narain Balen Lal v. 

I Narain Das Jaini Mal. 3 Lah. 296 : 

69 I. C. 583 : 1922 L. 369.’ 

" * Sch. II, Para 20 — Applicability — Loss 

of award. 

When an award has been reduced to writing 
and has been lest, the special procedure ptovid- 
ed by Sch. II, I J ara 20. C.P.C, cannot be resorted 
to and the parties should be referred to a regular 
suit. 12 Mad. 331: 66 P. R. 1913. Ref. ( Broad- 
way, J.) Mussamat Khodeja v. Ghulam Nam. 

1 Lah. 45 : 63 P.L R. 1920 : 55 I.C. 845. 

59 P. W. R. 1921 : 

Sch. II. Para. 20— Jurisdiction — Civil- 
Court—Private reference—Partition—Settlement 
of shares. 

On a private reference to arbitration an award 
which is passed by the arbitrators and which 
does not partition agricultural land but only set¬ 
tles the shares of the parties can be validly filed 
in the Civil Court. iScott Smith, J \ Govind 
Lal v. Munxilal 81 P. W. R. 1918 : 

45. I. C. 166 :79 P. L. R. 1918. 

Sch. II, Para. 20 —Remedy by suit — 
Award alleged invalid—Deere on original cause 
of action. 

Where the plaintiff alleges an award to be 
invalid but seeks its enforcement in case it is 
found to be invalid or in the alternative prays for 
a decree on the original cause of action in case 
tbe award is found to be invalid the Court must 
determine the validity of the award and pass a 
decree in its terms if it finds it to be valid or to 
adjudicate on the original cause of action if the 
award is found to be invalid. (Shadi Lal and 
Jones, JJ.) Firm oi- Shamsuddix Chiraoh Dix¬ 
it. Firm oe Muhammad Hussain Muhammad 
SaD! «. 33 1. C. 494 ; 68 P. W. R. 1916. 

Sch. II, Para. 20— Notice—Issue of. 

Para. 2C does not limit the time for tbe issue of 
notice theieunder. (Kensington and Beadon, 

J J,) Ghulam Mustafa v. Mussammat Haliua 
Bibi. 176 P. W. R. 1913 : 21 I. C. 298 : 

310 P I.R. 1913. 
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-Sch. II, Para. 20 — Award—Unstamped — 

Admissibility in evidence after paying penally. 

In proceedings under S. 20. an unstamped 
award may be admitted in evidence and tiled in 
Court after paying the penalty under the Stamp 
Act- 12 Mad. 331, Dist; 20 I. C. 491, Kef. (Shah 
Dm and Chevis. JJ.) GowardhaN v. Kesho Ram. 

66 P. R. 1913 : 291 P. L. R. 1913 : 
20 I. C. 491 : 181 P. W. R. 1913. 

-Sch. II. Para 20 -Effect of award— 

Binding character . 

A settlement made by arbitrators cannot be re- 
opened in order to show errors in the account 
except on the ground of fraud. (Abdur Rahim. 
O. C. 7. and Ayling , J.) Ramanathan v. Muthia, 

38 M. L J. 247 : 27 M. L. T. 242 : 
(1920) M. W. N- 270 : 11 L. W. 405 . 

56 I. C. 358 : 43 Mad. 429 

__Sch. II, Paras. 20 and 21 — Mediator — 

Record of settlement dispute made by the parties— 
Effect o)—Contract. 

A settlement recorded by a person asked to act as 
mediator and. agreed on by the parties, is not an 
award and if at all it is operative it is so only as a 
contract as between those who have signed it. It 
is wholly impossible against persons who never 
joined it. 22 All. 224. Dist. (Abdur Rahim and 
Oldfield , JJ.) SUbramania v. Kalunasun- 
daram. 53 l - C - 283 

Also. (Scot/ Smith , 7.) Kishen Narain v. 

PURAN CHAND. 48 ^ 1916 : 

28 I. c. 298 : 238 P. W. R. 1915. 

__Sch. II. Para. 20— Jurisdiction — Small 

Cause Court—Jurisdiction to file award. 

It is not within the jurisdiction of a Small Cause 
Court to file an award which, though it directs 
payment of money within the limits of its pecuni¬ 
ary jurisdiction, goes on to declare the dissolution 
of marriage between the parties. The jurisdiction 
of the Court to file an award depends on the re- I 
liefs awarded. A party cannot get the award filed 
under Para. 20 where the other reliefs granted 
are beyond the competency of the Court. 22 I. C. 
793 ; 37 Bom. 442. Ref. The expression -subject- 
matter of the award " means the whole matter 
dealt with and decreed by the award, and not any 
particular portion. (Kumaraswamy Sastn , 7.) 
Rethamali Serv.w V. RAMASWAMV SERVAI 

51 I. c. 53 : 10 L. W. 57. 

_Sch, II. Para. 20 —Remedy by suit—Non- 

compliance with—Effect of. 

A suit lies on an award even though it has not 
been filed in Court under Para. 20 within 6 
months as required by Art. 178 of the Limitation 
Act. (Sadasiva Aiyar, J.) Muthukaruppa v. 
Veerabhadra. 

2 L. W. 230 : 17 M. L. T. 241 : 29 I. C. 49. 

See also. (Kanhaiya Lai, A 7. C.) Shubrali 
v. HAF 1 ZAN, 42 I. c. 116 : 4 0. L. J. 487- 

Also. (S haw, 7. C.) Nga Hla Gyaw v. Mi Ya 
P o. (1914) II. U. B. R. 26 : 27 I. C. 31 : 

7 Bur. L. T. 279 

-Sch. H. Paras 20 and 21 — Validity of 

Mward of arbitrator—Decision — Contents of 
-Revision. 


C. P. CODE (V OF 1908), Sch. II, Para 20. 

Arbitrators need not even give reasons for their 
decision and are not even bound to record any¬ 
thing of the proceedings. They may even ignore 
any position advanced by the parties, as an award 
is not a judicial decision. 23 M. L. J, 290 ; 38 Cal, 
143. Ref. Arbitrators are not bound to decide a 
point if the parties show by their conduct that 
they did not want a formal decision thereon. Per 
Sundara Iyer, J :—Arbitrators are bound to decide 
all matters in dispute in their award and their 
failure to do so cannot be condoned because the 
Court does not sustain a contention not dealt 
with by them (Sundara Iyer and Sadasiva Iyer, 
JJ.) Purushotma Das Pragji Sait v. Jelus 
Bhai Nagji. 17 I. C. 33 : (1912) M. W. N. 1076. 

•-Sch II, Para. 20 —'Person interested'— 

Stranger to arbitration. 

A person who »s a stranger to the submission to 
reference and under no obligation to abide by the 
award could not avail himself of it and could not 
be said to be a person interested in the 3ward 
within Sch. II. para 20 C.P. Code. (Ashworth and 
Simpson, A. J, Cs .) Pandit Sankara Prasad v. 
Jagannath. 9 0. L. J. 410 : 69 I, C. 714 : 

26 0. C. 1 : 1922 Oudh 276. 

-Sch.II, paras 20 and|2l —Private refer¬ 
ence—Compromise modifying award — Decree 
on award —.Vo appeal lies. 

Held by Daniels and Lyle , A. 7. Cs. (Kanhaiya 
Lal.J. C. dissenting) that a court is competent on 
an application under Sch. II para. 20. C. P. C. to 
pass a decree on an award as modified by a law¬ 
ful compromise filed by the parties and that from 
a decree so passed no appeal lies except in so far 
as the decree is in excess of or not in accordance 
with the award so modified. 31 C. 516 : 45 B. 245: 
37 B. 639 : 2 Lah. 114 : 27 A' 526 : 29 M. 303 : 4 
Pat. L. J. 394; 30 P. R. 1914; 21 C. L. J. 248 Ref. 
(Kanhaiya, LalJ. C. and Daniels, A.J.C .) Hakim 
Kazal Ahmad v, Enayat Ahmad. 

25 0. C. 213 : 9 0. L. J 219 : 

68 I, C. 209 : 1922 Oudh 189. 

-Suh. II, Para. 20— Jurisdiction—Demur' 

cation of boundaries—Revenue Court. 

A Civil Court can accept the award passed on 
reference to arbitration by parties in a dispute 3 s 
to the demarcation of boundaries under S. 41, b. 
P. Land Revenue Act. (1901), (Stuart, 7. C). 
Jhuri Singh v. Dwarka Singh. 50 I. C. 193 : 

60. * L 84. 


-Sch. II, Para. 20 —Filing of award- 

Court functus officio. . , 

The powers of the Court in a proceeding untier 
Para. 20, Sch. II are exhausted as soon as the Coun 
decides either to file the award or refuses to n 
it. (Kanhaiya Lai, A.J.C.) Gur Baksh Singh*- 
Chutta Singh. 47 I. C. 960 : 5 0. L. J. 47 . 


-Sch. II. Paras. 20 and 14 —Remission of 

rivatc award — Provision. ., 

An award made in arbitration cannot be * ern 'L 
ed to the arbitrators without the intervention 
he court (Parleti . 7.) Subramanian Chett 

>. Velian Chetty. 7 Bur. I- 

24. I. C. 132 58- 
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-Sch. II, Para. 20— Subject of reference. 

The word “matter” is not wider than the 
expression “matter in difference" in Para.l of the 
same schedule. (Pratt, J. C. and Crouch, A. J. C.) 
Dipchand v. Sahib Dino. 12 I. C. 639: 

5 S L. E. 92. 

—-Sch. II, Para. 20 (2)— Application to file 

an award—Limitation Act , S. 6 is not applicable. 

An aoplication to file an awaid does not become 
a suit by the provision of para. 20 (2), Sch II, C. 
P. C. and hence the applicant cannot claim 
the benefit of S. 6 of the Limitation Act. (Pratt, 
and Carr, JJ.) Ma Theirn Tin v. Maung Ba 
Than. 1 r. 256 : 76 I. C. 493 : 

1923 R. 226 

-Sch. II, Para. 21— Finality of award. 

Three brothers appointed an arbitrator by 
whose award they bound themselves in regard to 
a partition of joint family property. The award 
which wa, duly made stated that all the cash had 
been divided and that thence forward no co-sha- 
rer was entitled to demand accounts from an¬ 
other. Some years after, the sons of one of the 
brothers filed a suit for an account from his 
uncle with regard to certain property and monies 
which they averred were to remain joint until 
realised. Held, that the plaintiffs could not go be¬ 
hind the award which was final and that they 
were not entitled to claim an account as the award 
expressly stated that no co sharer had a right to 
demand an account thereafter. (Mr. Ameer Alt.) 
Sheo Narain Singh v. Bishunath Singh. 

17 0. C. 33: 18 C. W. N. 426: 1 0. L. J. 159: 

22 I. C. 315 : 27 M. L. J. 128 (P. C ) 

Sch. II, Para 21— Award must be enfor¬ 
ceable at law. 

A Court must, before enforcing award, satisfy 
itself that it is enforceable in the same way as 
a decree is enforceable if it were a decree. Where 
an award is a mere declaration of the respective 
rights and liabilities of the parties or is an at¬ 
tempt to pass a sort of order for specific perfor¬ 
mance in a matter where no such decree can be 
passed in law, it would not be enforceable. 
(Piggott and Walsh, JJ.) Sukhamal Bansidhar 

B4B0LAL. 42 All 525: 18 A. L. J, 652: 

59 I. C. 75: 2 U. P. L. R. (All.) 243. 

*-Sch. II, Para.21— Validity of award — 

Majority decision. 

In the absence of a contrary provision, parties, 
agreeing to settle their differences by the judg¬ 
ment of a body made up of an uneven number of 
persons are presumed to imply that they would 
accept the decision of the majority. ( Beaman, J.) 
Mahomed Ali Adamji v. Secretary of State. 

42 Bom. 669 :41 J. C, 264 : 19 Bom. L. R. 618. 

Sch, II, Para 21— Award — Subsequent 
suit to set aside the a xv ard does not lie. 

Matters heard and determined in proceedings 
under para 21 cannot be reopened in a subsequent 
suit between the same parties brought for the 
purpose of setting aside the award and the decree 
following upon the judgment delivered in accor¬ 
dance therewith. 25 C. 757 Ref. (Teunon and 
Richardson. JJ.) Guru Charan Sircar v. Uma 
Charan Sircar. 70 I. C. 985 : 26 C. W. N. 940. 


C. P. CODE (V OF 1908), Sch. II. Para 21. 

--Sch. II, Para 21— Award— Death of par¬ 
ties Poulin* hearing—Minor representatives not 
impleaded—Effect of— Xo prejudice. 

The parties to a dispute referred it to arbitra¬ 
tion agreeing that they and their heirs would be 
bound by the award. The adult parties adduced 
all the oral evidence and filed all the documents 
before the arbitrators. During the hearing of the 
arguments it was brought to the notice of the ar¬ 
bitrators that one of the parties had died, there¬ 
upon the arbitrators gave time to bring on re¬ 
cord the minor representatives of the deceased 
and for appointment of a guardian. Nothing was 
done within the time and thereupon the arbitra¬ 
tors gave their award. On an application to the 
court to file the award, it was objected that the 
award was not binding because the minors had 
not been represented in the proceedings. Held 
that having regard to the terms of the reference 
and to the fact that the interest of the minor were 
properly represented by the other parties on re¬ 
cord. the award was binding on all the parties. 
It is true as a general principle that a person 
who is not a party to or properly represented in 
any proceedings should not be bound by those 
proceedings. But proceedings before arbitrators 
are not intended to be carried on according to 
the rules of procedure contained in tbeC. P. 
Code. If there is a binding reference to arbitra¬ 
tion all that is necessary to be seen is that 
there is a substantial representation of the 
different interests before the arbitrators. 
There is no rule of procedure by which the ar¬ 
bitrators could substitute the legal representatives 
of a deceased party or appoint guardians-ad-litem 
for infants. If it be held that the arbitrators 
could not go on with the arbitration if the repre¬ 
sentatives or some other persons did not chose 
to come before the arbitrators, the result would be 
that although the reference would not abate on the 
death of a party under the law the arbitrators 
would in fact be unable to make an award and 
the arbitration would come to an end. The ques - 
lion therefore whether the award given in the ab¬ 
sence of the representatives of a deceased party 
would be.binding or not depends on the circum¬ 
stances of the case. If there has been a substan¬ 
tial representation of the interests of the legal re¬ 
presentatives by the other parties on the record 
and if the enquiry is full and fair, the award will 
be binding and a decree could be passed thereon. 

3l All. 572: 15 C. L. J. 360 dist. ( Woodroffec and 
Chose. JJ.) Binayakdas Aoharya Chowdhury 
v. Nalini Kumar Chakkerbutty. 

26 C. W. N, 834 : 1922 Cal. 226. 

-Sch. II. Para 21 —Validity of award — 

Disputes arising from contract—Power of arbitr¬ 
ator to determine existence of contract. 

Where a contract provides for submission of 
disputes to arbitration it is competent for the ar¬ 
bitrators under the terms of the submission to de¬ 
cide whether or not an alleged interpolation was 
in the contract as originally made. (Greaves, J.) 
In the matter of an Arbitration between, Ali- 
bhoy Mahommad and Baija Nath. 

59 I. C. 439 : 24 C. W, N. 567- 

-Sch. II Para. 21— Effect of award—Right 

to rely on—Conditions of. 
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C. P. CODE (V OF 1808), Sch. II, Para 21. 

A party relying on an award must prove that he 
has abided by its conditions, (Fletcher and New- 
bon Id, JJ J Raj Chandra Mandal v. Raghunath 
Dai adar. 41 I. C. 215. 


-Sell. II. Para 21 —Validity of award — 


Arbitration—Ref crcnce—Capacity to make — Exe¬ 
cutor—Power of appeal from awai d. 

Capacity to make a submission to an arbitrator 
is co-extensive with capacity to contract and so in 
the case of persons whose capacity to contract is 
restricted, the power of making a submission, is 
in the same manner and to the same extent limit¬ 
ed. Consequently, if parties enter iato a submis¬ 
sion concerning a subject-matter over which one 
or other has no authority or only a restricted pow¬ 
er of disposition, an award ordering such a party 
to do that which he cannot lawfully do, will have 
no legal effect whatever. Pure questions of law 
may be referred for the decision of an arbitrator. 
As a submission only refers to the arbitrator, ques¬ 
tions between the parties, the moment he touches 
the interest of strangers, he exceeds his autho¬ 
rity and his award is void. Submission to an 
arbitration d«->es not operate as a waiver of an ex¬ 
trinsic objection that the award is illegal because 
based on an illegal act or subject-matter. The 
fact that a decree is drawn up on the basis of the 
judgment which follows the order filing an award 
in an arbitration without the intervention of the 
Court cannot take away the right of appeal of the 
par'y aggrieved by the order. If the appeal is al¬ 
lowed the decree will become infructuous ; the 
whole foundation of the decree will disappear 
and the Appellate Court can declare the decree 
vacated. (Mookerjee and Bcachcroft, J J .) Souda- 
mini v. Gopal Chandra. 19 C. W. N. 948: 

28 I. C. 557 : 21 C. L. J. 273. 


C. P. CODE (V OF 1908), Sch. II, Para 21. 

award without the intervention of Court, but no 
appeal lies from an order failing an award made 
in pursuance ot an order of reference by a court 
and filed under para. 19. The section applies to an 
award filed under Para 21, (Shadi Lai, C.J. and 
IVilbcrforce, J ) Tehlamal v. Dhanamal. 

60 I. C. 590. 


-Sch. II, Para. 21 —Remission of award — 

Power of Court to file private award. 

Under Para. 21 a Court can direct a private 
award to be filed if the grounds mentioned in 
Paras. 14 and 15 are not established. If such 
grounds are established the Court must refuse to 
file the award. A private invalid award cannot 
be remitted to the arbitrators to enable them to 
make it proper award. An award on a reference 
made out of Court is bad if it decides questions 
not referred and leaves questions within the 
authority undecided. If an award is open to objec¬ 
tion in material particulars, the entire award 
must be deemed null and void. An invalid por¬ 
tion of an award may be separated and enforced 
apart from the objectionable part. (Mookerjee 
and Bcackcroft, JJ.) Savitri Debi v. Promodo 
Prasad. 21 C. I. J. 248: 19 I. C. 941. 


-Sch. II, Para. 21— Filing of award—Por¬ 
tion alone filed. 

A Court has no power to direct the filing of an 
award which is open to attack in rart 6 Bom. 663: 
3 Mad. 68. 29 Mad. 303: 27 All 526. Rel. (Mooker¬ 
jee and Carnduff. JJ) Narasing Narayan Singh 
v. Ajodhya Prasad Singh. ' 15 C. L. J. 110: 

‘ 13 I. C. 118 : 16 C. W. N. 256. 

---Sch. II. Para. 21— Order filing award— 

Appeal lies. 

Under S. 104(1) (f) of the C. P. Code, an appeal 
lies from an order failing or refusing to file an 


-Sch. II. Para. 21 -Award made after long 

delay and under suspicious circumstances—Right 
of parties to call upon arbitrator to decide within 
time. -•^ji¬ 

lt would not be in consonance with emieMeqnity 
or law to direct the filing of an award which had 
not been promulgated till 5 years after the refer¬ 
ence which would probably not have been made 
at all but for the defendant’s agent having brought 
a criminal complaint against one of the arbitrators 
on that date. The period of time which should be 
allowed for arbitrators issuing their award is a 
matter which must be decided with reference to 
the facts of each case and it is always open to 
either party to call on the arbitrators either to 
give their award or to renounce their appointment 
[Le Rossignol and Martmeau , JJ,.) Mahomed Ram 
zan Khan v. Mussammat Sardak. 52 I. C. 847 : 

71 P. E. 1919. 


Sch. II, Para 21 — Validity of award — 


Award deciding matters not referred to—Whether 
legal. 

A private award which decides matters not re¬ 
ferred to arbitration cannot be filed and no decree 
can be passed thereon though such matters are 
separable from the rest of the award. A plea based 
on the deft/s acquiescence in thc2award can be 
raised in a regular suit but not in proceedings 
under paras 25 and 21. (Johnstone and Beadon , 
JJ.) Dh.vupat Rai v. Kahn Devi. 

30 P. R. 1914 : 11 P. W. B. 1914 : 23 I. C. 422 r 

31 P. L. B. 1914. 


Sch. II, Para. 21 —Validity of award— 


Compromise during suit— Court's duty to inquire 
if parties are bound by compromise set up by one 
of them. 

The plff. based his claims on a balance of ac¬ 
count struck by deft. The claim was held as not 
proved and hence it was dismissed. The deft subse¬ 
quently put in applications wherein they stated, 
that under pressure of people in the village, there 
was a compromise between the parties. In appeal, 
the merits of the case were not considered and 
claim was decreed lor the sum settled by the 
compromise. Held that the Appellate Court was 
bound to inquire as to whether the compromise 
was binding between the parties or whether the 
plff. had proved his case on the merits. (John¬ 
stone, J.) Narayan Singh v. Lal Singh. 

. 63 P. L. R. 1912 : 15 1. C. 478 : 

142 P. W. B. 191 0 - 
Sch. II, Para. 21 -Oral award—Effect of— 


Transfer of property—Writing and registration. 

An award by arbitrators may be either or** ° 
in writing, and both are equally bindiDg on tn 
parties. An award may be enforced us an oral par¬ 
tition which is effective without writing or regi 
tration. An award by arbitrators is binding 0 
the parties as a judgment of Court and a right 
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suit accrues to a party when a bond is allotted by 
virtue of such award. An award is sufficient to 
pass title to property. The Transfer of Property 
Act is not exhaustive of the modes of transfer. A 
suit on a hypothecation bond allotted to the hol¬ 
der by an oral award is maintainable without the 
execution of further instruments. (Scshagiri Aiyar 
and Napier , 77.) Amir Bibi v. Arokiam. 

45 I. C. 813 : 34 M. L. J. 184. 

-Sch. II. Para. 21— Inquiry into merits — 

Award. 

An award is not in the nature of a foreign judg¬ 
ment and a Court is therefore not entitled to go 
into the merits of the same. (Sadasiva Aiyar , 7.) 
Muthu Karuppa v. Veerabhadra. 

17 M. L. T. 241 ; 29 I. C. 49 ; 2 L. W. 320, 

-Sch. II, Para 21 — Validity of award—Bad 

in part—Splitting up of—Signing of award. 

It is permissible to separate such portion of the 
award as goes beyond the powers of the arbitrator, 
and to maintain the remainder if good. Ordinarily 
an arbitrator after he had delivered his award is 
functus officio but if the parties after delivery 
of his award again make a reference and ask for a 
reconsideration of a part of the award, the arbi¬ 
trator thereupon can reconsider it and amend it 
accordingly. The basis of the binding force of the 
award to the previous submission and consequent 
signature in token of consent does not affect its 
character. (Mittra and Prideaux, A. J. C .) 
Kishen Chandra v. Ramlal. 53 I. C. 992. 

Sch. II, Para. 21— Decree on award. 

Where a person was a party to arbitration but 
was not a party to the decree which followed upon 
the award he could not enforce the decree. 
[Daniels, A. 7. C.) Bajrang Lal v. Brhahma Dat. 

52 I. C. 849 : 0 0. L. J 322 

8ch. II, Para. 21— Validity of award — 
Persons not party—If can enforce—Parlies to 
referenot—A ward. 

The award of an arbitrator on a question of 
partition when all the members of the joint family 
are not parties to it is invalid (Roe and Coutls, 
77.) Chottey Lal v. Madao Bibi. 48 I. C. 953 : 

1919 Pat. 141. 

--Sch. II, Para. 21-Decree on award—Duty 

of Court. 

Before passing a decree in accordance with the 
award of arbitrators appointed without the inter¬ 
vention of the Court, the court should satisfy itself 
that the reference was bona fide made to the 
arbitrators. (Pratt, J. C. and Crouch. A. 7. C.) 
Dipchand v. Sahib Dino. 12 I. C. 639 : 

6 S. L. R 92. 

- Sch. II, Para. 21 (1)— Filing of award — 
Refusal. 

The Court cannot refuse to file an award by im¬ 
posing conditions beyond those mentioned in Para 
21 (1). (Sadasiva Aiyar and Moote . 77.) ANNama- 
lai v. Ramaswami. (1910) 1 M. W. N. 203 : 

38 I. C. 07 : 19 M. 1. T. 228. 

-Sch. II, Para. 21 (2 )—Appeal—Award. 

An order directing an award to be filed is ap¬ 
pealable. The mere drawing up of a decree in 

VOL. 11—69 


terms ot the a^ard has not the effect of taking 
away the right of appeal against the order. (Lind¬ 
say. J.) Lachmi Narain v Sheo Nath Pandey. 

18 A L. J. 78 : 64 I. C 443: 
1 U. P. L. R. (B.C.) 177. 

But see (Chamber, J. C.) Chankara Baksh v. 
Shrinaran Singh. 

1 I- C. 693 : 12 0. C. 40 : 42 A. 185. 


-Sch. II. Para. 21 (2 )—Appeal—Refusal to 

set aside —Ex parte award, 

Art order refusing to set aside an ex parte decree 
passed in accordance with an award is appealable. 
(Piggott and Walsh , 77.) Nehal Singh v. Khushai. 
Singh. 38 All. 297 : 33 I C. 80 : 14 A. L. J. 332. 

- Sch. II, Para. 21 (2)— Revision — Punjab 

Courts Act , S. 70 Decree based on private award. 

A decree based on a private award filed in 
Court is not open to revision by the Chief Court 
under S, 70 of the Punjab Court's Act, amended. 
(Johnstone, J.) Thakar Das v. Ramadas. 

13 P. W. R. 1914 : 23 1. C. 960 . 114 P. L. R. 1914. 
See also (Clievis, J.) Mayawanti v. Tulsi Das. 

49 I. C. 979 : 31 P. W. R. 1919. 

Sch. II, Para 21 (2)— -Appeal — Award- 
Decree—Private reference—Order filing award. 

An appeal lies under S. 104 (/), C.P.C., Irom an 
order filing an award in an arbitration without 
the intervention of the Court, in spite of the fact 
ihat the Court has under Cl. 21 (1) proceeded to 
pronounce judgment according to the award. 
(Reid, C. 7. Kensington and Rattigav, 77.) Ram 
Ditti v. Amar Singh. 123 P. R 1912 • 

103 P.W.R. 1912 : 10 I. C. 612 : 172 P. L. R. 191L 
See also (Tcunon. J.) Ganes Narain Singh v, 
Malida Koer. 10 I. C 454 : 13 C. L. J. 399. 


-8ch. II, Para. 21 (2)^-Appeal— Revision. 

There should be no interference with a decree 
passed in accordance with an award by way of 
appeal or revision after an application under 
S. 325. (Chevis and Williams, 77.) Ram Saran 
Das v. Muhammad Nawaz Khan. 

7 P. W. B. 1911 : 9 I. C. 38 : 14 P. L R. 1911. 

-Sch. II, Para 21 (2)— Appeal— Privv 

Council—Appeal to. 

The provisions of Para 21 (2) do not affect the 
right of applicant to go in appeal to the Privy 
Council. (Piggott, J.C. and Lindsay, A. J. C.) 
Ameer Begam v. Badruddin Husain. 

15 I. C. 2 : 15 0. C. 55 

~ — " Sch. II, Para. 21 (2) —Decree under — 

C. P. Code , O. 9, R. 13 applies. 

A decree passed under Sch. II, Para. 21 (2) is a 
‘decree’ and the provisions of R. 13 0 f 
O. 9 apply to it. (Coutts and Macpherson 77 y 
Mahabir Prasad Bhagat v. Bal Kishan Das. 

62 I. C. 927. 


— . • - nwiiru—ouu 10 set 

aside — Dismissal, effect of. 

If a suit is filed before the award is made and 

the award is attacked as invalid, if the objections 

fail, the suit must be dismissed, and the plff can- 

not claim a decree on the basis of the award. 

6 V 31 Ref * ; 11 MJ * A 7 . F oll. (Faw¬ 

cett, A.J.C,) Ramachand v. Gobind Ram. 

13 8. L. R. 76: 53 L C. 337. 
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-Sch. II, Para. 22—Specific Relief Act, 

S. 21. 

The scope of S. 21 of the Specific Relief Act is 
limited by paragraph 22 Sch. II of the C. P. 
Code. (Maker jet and Fletcher, J J.) Abdullah v. 
Safiullah. 64 I. C. 204. 

-Sch. II. Para. 22— Sp. Rel. Act , S. 21. 

After Para. 22 was enacted, S. 21 of Specific 
Relief Act has no application to any agreement to 
refer to arbitration or to any award to which the 
schedule applies. ( Twomcy , J.) Ma Yon v. 
Maung Kiya Gaing. 9 Bur. L. T. 98 : 

35 I. C. 710. 

-Sch. HI, Para. 1 —Powers of Civil and 

Revenue Courts. 

When a decree is transferred to tbe Collector 
for execution he can send back papers, if he fails 
in effecting a sale of the property. For good 
reasons the Court which passed the decree can 
also send ba^k the papers to the Collector 
without fresh application for execution. In this 
case the Court enforces what it has already 
ordered. (Viscount Haldane). SatguR Prasad v. 
Raj KisHoRE Lal. 42 All. *52 : 11 L W 384 : 

24 C. W. N. 394 : 38. M. L. J. 259 : 
2 U. P. L. R. 'P. C.) 55 : 55 I. C. 487 : 
22 Bom. L. R. 451 : 18 A. L. J. 235: 

1920 M. W. N. 3 (P. C.). 

--Sch. III. Para. 1— Decree for joint posses¬ 
sion—Revenue paying estate—Duty of Collector to 
allot—Reference to Civil Court. 

After a Civil Court passes a decree for joint 
possession of a revenue paying estate the Collec¬ 
tor not .only has to make allotment but to com¬ 
plete the partition by delivery of possession and 
he fails to exercise a jurisdiction vested in him 
by law if be refers the parties to the Civil Court 
for this purpose. After allotment, the parties 
cannot claim to be joint owners of the properly 
though the partition proceedings are not complet¬ 
ed according to law. (Mittra, Offg, J. C.) Muna- 
war Au V. Taiyabali. 56 I. C. 806. 

--Sch. Ill, Para 7 (1) (b)— Interest—Dp to 

date of application. 

Under S. 7(1) lb) of Sch. Ill, C. P. C. the 
Collector has to take into account the whole 
decretal amount with interest. That includes 
not merely interest upto the date of dark hast but 
also interest which runs according to the decree 
upto the date of payment, in spite of an omission 
by the decree holder to mention in his application 
the claim for further interest. The Collector 
cannot return the decree as satisfied till the 
whole amount including interest upto date of 
satisfaction has been paid. (Chandavarkav and 

Batchelor, JJ.) Bhurchan Hansraj v. Vira 
Khaupa. 57 Bom. 32: 17 I* C. 142: 

14 Bom. L. R. 787. 

-Sch. Ill, Para 11 —Transfer in Contra¬ 
vention of—Void — Incompetent — Meaning C. 
P. Code (1882), S. 325 A. 

A transfer made in contravention of the pro¬ 
visions of S. 325-Aof the C. P. Code of 1882 (C. 
P. C.) Sch. II, Para It, is absolutely void and 
of no legal effect whatsoever. It is not merely 
void against the Collector and throse claiming 


C. P. CODE (V OF 1908), Sch. Ill, Para 11. 

under him. The word‘incompetent’ in the sec¬ 
tion is to be read in the exact and plain sense 
that the word implies. 36 Bom. 510 Disappr, 13 
N. L. R. 130 iF.B.) Appr. (Lord Shaw.) GaURI 
Shankar Balmukundv. Chinnumiya. 

46 Cal. 183: 45 I. A. 219 : 14 N. I. R. 181 : 
35 M. L J. 733: 16. A. L. J. 993 25 M.L. T. 64: 
23 C.W.N. 350: 29 C.L.J.201: 1 U.P.L.R, (P.C.) 14: 
21 Bom. L. R. 541: 9 L. W, 327: 48 I. C. 312 (P. C.). 

-Sch. Ill, Para. H —Object of—Attach¬ 
ment before judgment—Mortgage during pend¬ 
ency of. 

The object of Sch. Ill, para 11, C.P.C., is to pro¬ 
tect the debtor as far as possible from the risk of 
losing his property wholly or for all time and 
mere attachment before judgment cannot defeat 
that object for by such attachment alone the pro¬ 
perty is not exposed to the risk of such loss. At¬ 
tachment before judgment is not a process in exe¬ 
cution of decree for at the time of attachment 
there is no decree and no process that could be 
issued in execution of tbe same is consequently an 
attachment before judgment is not prohibited by 
Sch III, para 11 C.P.Code, 26 C. 531 Ref. (Kolval, 
A.J.C .) BANSILAL V. SlTARAM. 

68 I.C. 188: 1922 Nag 238. 

-Sch III,Paras 11 and 7— Execution before 

Collector—Exclusion of lime—When permissible. 

The period during which execution proceedings 
are pending before the Collector can be excluded 
only in cases where a provision has been made 
under Sch. Ill, para 7, for the satisfaction of the 
decree and where the decree-holder has in conse¬ 
quence been temporarily deprived of bis remedy. 
Where no such provision is made for the payment 
of a decree, the mere fact that the Collector is 
taking steps to satisfy another decree-holder who 
had attached the same property is no ground for 
excluding time. 1 N L.R. 180 Dist. (Dhoblcy. A, 
J. C.) Bhaurao v. Lahanu. 64 I. C. 855. 

-Sch. Ill, Para. 11 —Lessee from Collector 

—Rights of. r 

The incompetency created by S. 32a A, C. r. l» 
1882 does not extend to the lessee from the Col¬ 
lector. An alienation by such lessee would be 
binding upon him for the term of the lease even 
though the lease may contain conditions making 
the transfer voidable at the instance ol the lessor. 
14 N. L. R. 181 (P. C.) Ret. (Mittra and Pnde- 
aux. JJ.) Mutiram v. Ram Gopal. 53 I. C. 770. 

-Sch.Ill, Para 11— Sale-deed -Permission 

after execution and before registration. 

Where during the pendency of the execution 
proceedings but after the attachment of toe 
property the judgment debtors s>°*d 
property without the permission of the Coo 
or Collector but before the sale-deed was execoi- 
ed permission was obtained. Hcld % under the ci 
cumstances the sale was a valid transaction. ( a 
ten % A.]. C .) Parwat v. Bamji Rao. 

45 I. v. w** 

-Sch. III. Para. 11 —Transfer when votd- 

able. 

A party seeking to avoid transfer, under p«* 

11 , must show that on the date of transie 
Collector was exercising powers under the ^ 
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C. P. CODE (V OF 1908), Sch. Ill, Para 11. 

and the decree was still unsatisfied. The incom¬ 
petency under the section relates to the period 
during which the Collector is executing the de¬ 
cree. If by lease of property he has satisfied 
the decretal amount, the judgment-debtor may 
sell the property subject to the lease. ( Stanyon , 
A, J. C.) Sonba v. Ganesha. 

17 I. C. 887 • 8 N. L. R. 182. 

‘ Sch. III. Para 11— Execution of decree by 
Collector-Power of debtor to alienate properly— 

Scope of the restriction-Permission of Collector. 

While a decree is under execution by fhe Collec¬ 
tor it is illegal for a civil court to issue process 
against the property and this illegality is not cured 
by the mere fact that subsequently the Collector 
ceased to have charge of the execution proceed¬ 
ings. The permission of the Collector for a mort¬ 
gage by the judgment debtor need not take the 
form of a certificate under O, 21, R. 83, C. P. 
Code. It is enough if the Collector knows of the 
mortgage and gives sanction to it in writing. 
( Daniels , J. C. and Dalai , A. J. C.) Sheikh Ma¬ 
homed Muzafkar Ali v. Bhagwati Prasad 
Singh. 66 I. C. 642 : 8 0. L. J. 358, 

- - Sch. Ill, Para. 11 (3)— Limitation — 
Period prescribed by S. 48, C. P. Code. 

The words “ period of limitation" in Para 11 ( 3 ) 
apply ito the restrictions placed upon the right 
of a decree-holder to take out execution of his 
decree both by the Act and S. 48, C. P. C. (Ban C r- 
jee and Piggolt, JJ.) Shyam Karan v. The 
Collector ok Benares. 

17 A.L.J. 1140 : 52 I, C. 742 ; 42 All. 118. 

-Sch. Ill, Para. 11— Judgment debtor — 

Incompetency to transfer. 

The Collector's powers under Para. 11 do not 
come to an end as soon as the property is sold 
by auction and fetches more than the decretal 
amount. They exist, at least till the confirmation 
of the sale. (Mitra, A. J. C.\ Mahdeo v. Krish- 
NAJI - 60 I, C. 310 : 16 N. L. R. 194. 

-Sch- III, Para 47— Sale by Collector- 

Objection—Effect of Suit by purchaser for title 
—If burred by S. 47. 

If an objection has been raised as to a sale by 
a Collector, his powers to confirm the sale are 
suspended and he must refer the objector to the 
Civil Court. A purchaser's suit to establish his 
title to the property sold, is not barred by S. 47 of 
the Code. (Maclcod, C. J . and Shah , J.) Balwant 
Dass v. Umabai Shankar Rao. 

45 Bom. 812 : 611. C- 287 : 23 Bom. L. B. 254 

CIVIL RULES OF PRACTICE. 

See Under the Respective Provinces. 

CIVIL SUIT, See C, P. Code, S, 9, Practice. 
CLAIM. Sec C. P, Code O. 21, Rr. 58 to 63, 
CLAIM PETITION. See C. P. Code, O. 21. 
CLASS—Gift to a class. See T. P. Act, S. 15. 
CLERICAL MISTAKE. SeeC.P. Code, S. 152. 

«CLIENT. 

See (1) Evidence Act, Ss. 126—129. 

(2) Practice. 


COLLATERAL—Security. 

CLOG. 

On the eqnity of redemption. 

See (1) Deed—Construction. 

(2) Mortgage—Redemption. 

(3) T, P. Act, S. 60. 

CLUB. 

See (l) Association. 

(2) Company. 

(3) Community. 

(4) Corporation. 

CO-ACCUSED. 

See Evidence Act, S. 30. 

COASTING VESSELS ACT (XIX OF 1833). 

———S. 13 Vessel registered in name of father 
of joint Hindu Family—Death of father—Son 
plying without license—Offence. 

Where after father's death his son continued 
to ply a vessel without fresh registry, he com¬ 
mits an offence under S. 13 of the Coasting Ves¬ 
sels Act on account of change of ownership by 
the father's death. ( Batchelor and Shah. JJ.) 
Emperor v. Haridas. 38 Bom. Ill: 

14 Cr. L. J. 653 : 21 I. C. 893 : 15 Bom. L. R. 994. 

CO-DEFENDANTS. 

C. P. Code, S. 11, O. 41, R. 22. 

CODICIL. 

See (l) Succession Act. 

(2) Will—Construction. 

CODIFICATION. 

Sec Interpretation of Statutes. 

COERCION. 

See (1) Contract Act, S 16. 

(2) Pardanashin Lady. 

(3) Will. 

CO-EXECUTORS. 

Sec (1) Executors, 

(2) PROBATE AND ADMINISTRATION ACT. 

CO-HABITATION. 

(1) Mahohmedan Law, Marriage. 

(2) Penal Code. 

CO-HEIR. 

See (1) Contract Act, Ss. 43—45. 

12) Co-Sharer. 

(3) Mahomedan Law. 

COIN. 

-Counterfeiting of. 

See Penal Code. 

CO-LESSOR. 

See (1) Lease. ' 

(2) Co-Sharer. 

COLLATERAL. 

-Agreement. 

See (1) Contract Act, Ss. 30, 58 
(2) Evidence Act, Ss. 92—96. 

-Security. ; 

See T. P. Act, S. 59. 
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collection. 

COLLECTION. 

-Charges. 

Sec (1) Contract. 

(2) Contract Act. 

(3) Principal and Agent. 

-Papers. 

See (1) Evidence Act. 

(2) Evidence, Circumstantial Evidence. 

C0LLECT0B. 

See C. P. Code, Ss. 6b-72, 92, Sch. III. 

COLLISION. 

Sec Admiralty. 

COLLUSION. 

See (1) Benami. 

(2) Benamidar. 

(3) Practice. 

COLOURABLE. 

-Imitation. 

See (1) Copyright Act. 

(2) Penal Code. 

-Transaction, 

Sec (1) Benami. 

(2) Fraudulent Transfer. 

(3) Pfnal Code. 

(4) T. P. Act, S. 53. 

COMMENSALITY. 

See Hindu Law—Joint Family—Partition. 

COMMERCIAL DOMICILE. 

.- Prize of war. 

Every act of claimant at the time of the break¬ 
ing of the war was consistent with intention to 
retain his commercial domicile at Constantinople 
and inconsistent with any intention to divest him¬ 
self of it. He did his best to continue the voyage 
of the “Kare Deniz’’ to a Turkish port although 
he was not able to show that there was any par¬ 
ticularly pressing commercial object in sending 
her to Busra where there was no cargo engaged 
where no agent had been appointed and where 
there was no trade to be expected, he being in 
the Piraeus and his ships being in the hands of 
the j urkish Government. Held the claimant bad 
not discharged the burden of proof which lay up¬ 
on him of showing that he was no longer com¬ 
mercially domiciled in Turkey as he had been 
before. The condemnation must therefore stand. 

(Lord Sumner.) Socrates Atychides v. The 
Secretary of State for India in Council. 

25 Bom. L. R. 116 : 18 L. W. 664 : 
(1923) M. W. N. 846 : 32 M. L. T. (P.C.) 81: 
27 C. W. N. 557 : (1922) P. C. 371. 

COMMERCIAL INTERCOURSE WITH ENEMIES 
ORDINANCE (VI of 1914). 

The ordinance is not retrospective, and to esta¬ 
blish an offence under it the court can look to 
such acts only as took place after its passing. 
(Woodroffee, Beachcroft and Greaves, JJ.) Inder 
Chand v. Emperor. 42 Cal. 1094 : 

19 C. W, N 1239: 33 I, C. 289: 17 Cr. L, J. 113. 


COMMON—Employment. 

-S. 3 —Jurisdiction of Court—Obtaining,. 

meaning of. 

The accused, a British subject in Madras, ordered 
certain goods from Germany before the war, and 
the goods were received in London by his agent 
after the outbreak of the war, but before the pass¬ 
ing of the 'Ordinance,’ The agent sent the goods 
to (he accused alter the date of the Ordinance. 
Held , Per Curiam , that the offence of 1 obtaining’ 
was complete in England, if at all and British In¬ 
dian Courts had no jurisdiction to try the same. 
Per Wallis. C. J. That the goods were ordered be¬ 
fore the war though received after the Ordinance, 
and therefore there was no ‘ obtaining’ of the 
goods after the war. Per Wallis , C.J. (Coiitts Trot¬ 
ter, J.Dubilante). ‘Obtaining’ in the proclamation, 
is used in its ordinary seDse and includes pro¬ 
curing or ordering the goods from an enemy as 
well as taking delivery of them on arrival and if 
the goods had been ordered before the date of 
the Ordinance, it is no offence to take delivery of 
them after that date as a person cannot be charg¬ 
ed with obtaining goods from himself or of ob¬ 
taining them twice. Once a person is charged with 
an offence under the Ordinance, the High Court 
will not convert the charge into one under com¬ 
mon Law as it stood before the Ordinance. The 
Ordinance VI of 1914 is not retrospective and 
doe9 not penalise acts done before its date of op¬ 
eration. (Wallis, C. J. and Contts Trotter, J) 
Frederick Edmed Hooper v. King Emperor. 

40 Mad. 34: 17 Cr. L. J. 321: 31 M. L. J. 178: 
20 M. L. T. 180: (1916) 2 M W. N. 161 : 

35 I. C. 497: 4 L. W: 82 

COMMISSION. 

See (11 C. P. Code. 

(2) Contract. 

(3) Contract Act. 

(4) Principal and Agent. 

COMMISSION AGENT. 

See (1) Contract. 

(2) Contract Act, S, 182. 

(3) Principal and Agent. 

COMMISSION. 

-For Examination of Witnesses. 

See C. P. Code, O. 26. 

-To executor. 

Sec (1) Mahomedan Law—Will. 

(2) Will. 

-To Trustees. 

See (1) Trust, 

(2) Trusts Act. 

COMMISSIONER. 

See C. P. Code.O. 26. 

COMMON. 

-Ancestor. 

Stfe Hindu Law. 

-Carriers 

See (1) Carriers 

(2) Carriers Act. 

(3) Railways Act. 

-Employment 

See Master and Servant, 
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COMMON 

•-Land. 

See (1) Co-Sharers. 

(2l Deeds, Construction. 

(3) Partition. 

--Law. 

See (1) Co-sharer. 

(2) Practice, Precedents. 

(3) Shamilat Land. 

-Manager. 

See (1) Adverse Possession, etc. 

(2) Bengal Tenancy Act, Ss. 93—100. 

(3) Co-sharer. 

•communication— 

See Contract Acts, S. 2 

•COMMUNITY— 

See also (1) Adverse Possession. 

(2) Custom, Punjab. 

■ Representation—Minor members. 

It would require very strong and cogent reasons, 
that would compel the Court to hold an arrange¬ 
ment so extremely reasonable and wise, and so 
much in the inteiests of all the villagers as that 
effected by appointing on behalf ot the whole 
village two or three trusted and responsible in¬ 
habitants to act on their behalf, to be bad, simply 
because some of the villagers happened to be in- 
iants ( Lord Buckmaster.) Indris v . Mrs Jane 
Skinner. 82 P. R. (1919): 56 I. c. 723 (P.c.) : 

46 P. W. R. (1919). 


I CO-MORTGAGEES. 

- Property of Caste-Right to own property. 

Ownership of property by a fluctuating body of 
persons is recognized in Hindu Law and though 
there is no case there are observations tending 
to show that such a body of persons is capable 
j of owning property. 28 Bom 20 ref. The fact found 
in the present case that the Akkra and its pro¬ 
perty were enjoyed by the Dhobi community of 
i Narainda from time immemorial pointed to a legal 
origin and any objection that a right cannot be 
, acquired by a fluctuating body of persons by pres¬ 
cription was inapplicable to the case. L.R,3 Exche 
D 361 ref. (Chatterjee and Panton , JJ.) Probhat 
’ Chandra v. Hari Mohan. 54 I. C, 742 : 

24 C. W. N. 206. 

!- ’Village abadi—Thakia— Cannot be con¬ 

verted into a mosque. 

i Where a thakia is used by all the sections of the 
i community and is not a mosque, a small section 
of the community have no right to appropriate it 
I entirely. Others have a right to object to such 
appropriation. A thakia cannot be converted into 
a mosque as it is likely to deprive a considerable 
section of the community of its use for which it 
is converted. (Dunda$,J.) Maula Baksh v. 

, Dasondhi. 3 Lah. L. J. 17. 

COMMUTATION. 

See (l) Landlord and Tenant. Rent. 

(2) Madras Estates Land Act, Ss. 40 and 41. 

CO-MORTGAGEES. 

(1) Contract Act, Ss 38 and 45. 

12) Mortgage. 

(3) T. P. Act, S. 60. 


Comparative Table of the Companies Acts of 1882 and 1913. 


Act VI of 
1882 

Act VII of 

1913 

Act VI of 
1882 

Act VII of 

1913 

Act VI of 
1882 

Act VII of 

1913 

1 

• • • 

1 

25 ...1 

50 

45 

• • • 

30 

2 

• • • 

290 

26 

26 

46 

• • • 

35 

3 

• • • 

2 (3) ( 6 ) ( 8 ) 

27 

49 

47 

• • • 

31, 48 

4 

• • • 

4 

28 

104 

48 

• • • 

132 

5 

• i* 


29 

34 

49 

• • • 

! 32 

6 

• •• 

5 

30 

43 

50 

• • • 

32 

7 

• • • 

5. 70 

3J 

44 

5l 

• • • 

51 

| 

8 

• • • 

6 

32 

45 

52 

• • • 

52 

9 

• • • 

7 

3* 

46 

53 

• • • 

33 

ao 

• • • 

8 

34 

47 

54 

• • • 

29 

11 


9, 21 

35 


55 

• • • 

36 

12 

• • • 

10. 50 

36 

11 (1) (2) (4) (5) ( 6 ) 

56 

• • • 

37 

J3 

« • • 

55 

37 

17 

57 

• • •. 

53 

14 

• •• 

57 

37, Para 2 

19 

58 

• • • 

38 

15 

• • • 

56, 57, 60, 66 

38 

18 

59 

• • • 

39 

16 

• • • 

58 

39, Para 1 

19 




17 

• •• 

59 

39, Paras 


60 

• •• 

40 

18 

• •• 

61 

& 3 .. 

21 

61 

• •• 

156 

19 

• •• 

62. 63 

40 

22, 249 

62 

• •• 

157 

20 

• •• 

63 

41 

23 

63 

• • • 

72 

21 

• • • 

62 

41, Para 2 

24 

64 

• • • 

72 

22 

• •• 

64 

42 

25 

65 

• • • 

73 

23 

• •• 

50 

43 

11 (1) (2) (4) (5) ( 6 ) 

66 

• • • 

74 

24 

• •• 

50 

44 

28 

67 

• •• 

88 


_ ; 

- --•* 





• . > * - 
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Comparative Table of the Companies Acts of 1882 and 1913— (Contd). 


Act VI of 
1882 

Act VII of 

1913 

Act VI of 
1882 

Act VII of 

1913 

Act VI of 
1882 

Act VII of 
1913 

68 

120. 123, 124, 125 

128 

1*2 (1) (3) (4)(5) (6) 

190 

^ 220 

69 

136 Sub-S. 1 to 4 

129 

163 

191 

1 221 

70 

87 

130 

228 

192 

i 222 


75 

76 

77 

78 

79 

80 
81 
S2 

83 

84 

85 

86 

87 

88 
89 
00 
‘>1 

92 

93 

94 

95 

96 

97 

98 

99 

100 
101 
102 

103 

104 

105 

106 

107 

108 
10 <> 
110 
111 
112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 
127 


1 87 

89 
147 

76, 131, (1) (2) (4) 132 
134 
77 

20, 71 

81 

/9 

82 

82 

90 

138 

139 

140 

141 
! 142 
,143 

93, 94. 95. 96, 97 
1 148 

149 

150 
83. 86 
280 

151 

152 


131 

132 

133 

134 

135 

136 

137 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 
161 
162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 


158 

159, 161 

160 

161 


180 

181 

182 

183 

184 

185 

186 

187 

188 
189 


166 

166 

1C8 

169. 175 

170 

171 

172 

173 
156 

174. 230 

175, 17S 
176 

177. 178 

179 

180 
181 
184 

184 

185 

186 

187 

188 

189 
160 

190 

191 

192 

193 

194 
194 

194 

195 
195 

197 

198 

199 

200 
201 
202 



245 

203 

204 


207 

156, 158, 159, 207 
211 
.. 212 
.. 212 
.. 215 
.. 216 
.. 210 

217 

217 

218 
219, 


193 

194 

195 

196 
107 

198 

199 

200 
201 
202 

203 

204 

205 

206 

207 

208 

209 

210 
211 
212 

213 

214 

215 

216 

217 

218 

219 

220 
221 
222 

223 

224 

225 

226 

227 

228 

229 

230 

231 

232 

233 

234 

235 

236 

237 

238 

239 

240 

241 

242 

243 

244 

245 

246 

247 

248 
219 

250 

251 


223. 239 

224 

225 

226 
227 
240- 
242 
241 
234 
234 
153 

213 

214 


... 232 
... 231 

... 285 
... 236 
... 237 
... 238 
... 164 

... J65 

... 248 
... 20. 250 
...! 251 
... 252 
... 253 
... 253 
... 254 
... 255 
... 256 
• •• 

... 257 
... 258 
... 259 
... 260 
... 261 

... 262 

I 

• • • 

... 263 
... 264 
... 265 

. J 266 
...] 268 
...! 269 
... 270, 271 
... 272 
..J 273 
... 274 
... 275 
... 276 
... 55 
... 284 
... 285 
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Comparative Table of the Companies Acts of 1882 and 1913—( Contd). 


Act VI of 
1882 

Act VII of I 

1913 

Act VI of 
1882 

Act VII of 

1913 

Act VI of 
1882 

Act VII of 

1913 

252 

278 ; 

39, Para 1. 

19 

73 B 

127 

253 


39, Paras 


131, Para2. 

167 

254 

246 

2 & 3 

21 

134, Paral 

169 

255 

288 


i 

134, Cl. 2. 


2-6 .. j 

289 

41 Parr 2 

24 

2U0 A ... 

230 

37, Para 2 , 

19 

73 A 

107 

220 (FI ... 

286 


COMPANIES ACT (VI OF 1882). 

-S. 28 —Transfer of shares—Registration 

—Necessity for. 

Every share-holder in a company has an absolute 
right to transfer his share to another and the 
transfer is complete on the day the deed is 
signed by both parties. The provision in tbe 
Articles ol Association that no transfer would 
be valid and recognised unless registeied in 
the books and that the company could refuse to 
register a transferree without assigning reasons 
is one for the protection of the company and does 
not prevent the passing of title. (Broadway and 
Abdul Quadir. JJ.) Firm of Sawan Mal Gopi 
Chand v. Shiv Charan Dal. 71 I. C, 814 • 

1924 Lah. 173. 

-S. 169— Limitation—Application to set 

aside expnrte order. 

S. 169 of the Companies Act is no bar to an 
application to set aside an exparte order. 16 A. 1 3 
followed. (Piggolt and Walsh. JJ ) Shah Muham¬ 
mad Eshanullah v. The Peoples Industrial 
Bank, Ltd., Allahabad 9 0. & A. L. R. 477 : 

72 I. C. 106 :1. R. 4 A. 154 : 1923 A. 429. 

-S. 169— Interpretation —“ Notice ”— Limi¬ 
tation fer appeal—Extension of time. 

In connection with the liquidation of a Company 
an order was passed by the Court on 6—2—1914. 
The Official Liquidator applied for leave to ap¬ 
peal the same day and got it and on 18—2—1914 
gave notice under S. 169 of the Act t.> the opposite 
party that the order would be appealed against. 
The appeal was actually filed on the 20th May. 
1914. It was objected that the appeal was time- 
barred under S. 169 of the Act, held, that the lite¬ 
ral construction of S. 169 makes the Act unwork¬ 
able in practice and that in any event the Official 
Liquidator having done all he could in reason, to 
comply with the provisions ot the l^nv was entitled 
to an extension of time under that section. ( Walsh 
and Rwes, JJ.) The Peoples Industrial Bank. 
v. Govindas DUBE. 63 I.C. 607 : 19 A, L. J. 371. 

. . '3. 169— Appeal—Time for—Delay when 

excused—Sufficient cause. 

The carelessness or ignorance of a Pleader is 
not a sufficient reason to extend the time fixed by 
S. 169 of the Companies Act. Appeals under the 
Indian Companies Act 1882 ought to be filed with 
such promptitude as to render service of notice 
upon the respondent possible within three weeks 
prescribed by S. 169 of the Act, and the Appellate 
Court will not extend tbe time for appealing 
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I 

unless the delay is caused either by the conduct 
of the respondent or by mistake of the officials of 
the Appellate Court. (Broadway, J.) Nakind.?a 
Nath Sahu v , Kishen Lal. 73 I. C. 211 12): 

VJ21 Lah 379. 

-(VII OF 1913) 

-S. 2— Informal transfer of shares invalid 

— Transferor remains a conti ibutory. 

A transfer of shares if net made according to 
the requisite formalities by a Director, is not 
bona fide and her ce will not be recognized ; 
hence a transleior nevertheless remains a contri- 
brnory if tbe transfer is made informally. The Di¬ 
rt ctors may and ought to refuse registration of 
transfer of shares when the company is insolvent 
though the winding up is not commenced, (ishadi 
Lal, J.) Hakim Rai v. Peshawar Bank, Ltd. 

31 I. C. 865 : 162 P. W. R. 1915. 

-Ss. 2 (9) and 87— Manager , meaning of. 

Unless a person is in charge ot tbe entire busi¬ 
ness of a company he cannot be deemed to be a 
manager thereof, A mere branch manager does 
not come within S. 87 of the Companies Act. 
(Scoff Smith and Shadi Lal , JJ.) Basant Lal v, 
Emperor. 43 I C. 791 : 

19 Cr. L. J. 215 : 47 P R. Cr. (1917). 

-S. 4 —Unregistered Company of more 

than 20 persons is illegal. 

A Company of more than twenty members, if 
unregistered under S. 4 ot the Act is an associa¬ 
tion prohibited by law and is therefore illegal, 
(Gokul Prasad and Lindsay , JJ.) Ram Kumar v. 
Nemchaxd. 64 I. C. 447 : 

19 A. L. J. 836. 

-S. 4 (1) — Partnership—Test of —Debtor 

and creditor—Agreement between creditors 
interest. 

The word " partner” or " parlnership*’ in an 
agreement between several persons jointly advan¬ 
cing money does not necessarily show that there 
was a partnership between them. The parties 
may call themselves partners, but if one party is 
to do nothing more than advance money to the 
other and is to be repaid by a share of the profits 
they roust be treated as debtor and creditor. 4 All 
74 foil. (Dhobley, A. J. C ) Mahomed Jusuf v _ 
Pir Mahomed. 65 I. C. 368 . 1922 Nag. 67- 

-8.4—( 1882 ). S 4 —Association of firms — 

Registration is necessary — Person—Meaning of. 

An association of several firms consisting of 
more than twenty persons formed with the object 
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of acquiring gain is essentially within the perview 
of S. 4 and requires registration. The word 4 per¬ 
sons' in S 4 denotes individuals and does not in¬ 
clude bodies of individuals whether corporate or 
not, since any such extended definition would be 
repugnant to the subject and context of the sec¬ 
tion. (Stanyon, A. J. C.) Akola Gin Combina¬ 
tion Northcote Ginning Factory. 

26 I. C. 613 : 10 N. L. B. 98. 

•-S. 4— Association — Meaning of — Chit 

fund 

To constitute an association, it is necessary 
that there should be more than twenty persons 
so associated as to create a legal relation, giving 
rise to joint and mutual rights and obligations. 
A chit fund creates no legal relation between the 
subscribers inter sc but only as between the man¬ 
ager and the subscriber. If is not an association 
within S. 4 and the manager can sue and be sued 
though the chit fund is not registered under the 
Companies Act. IMaung Kin, J.) NaidU T. P. 
V. MUDALIAR. 50 I. C. 513 : 11 Bur. L. T. 255. 

-S. 5— Lawful purpose — Proprietors of 

zamindari forming company—Legality. 

It is not opposed to public policy for the pro¬ 
prietors of Zemindari, who were numerous and 
whose interests were minute, to form themselves 
into a company if the means adopted for the 
management of property are beneficial. ( Coxc 
and Teunon , //.) Lalgopal Outta t>. Khoroo- 

RIAH MAJOZILLA ZEMINDARI SYNDICATE. LTD. 

13 I. C. 673 •. 16 C. W. N. 297. 

- 8 s. 10 . 12 and 14 --Alteration of memoran¬ 
dum of association—Revocation of appointment of 
■managing agent—Confirmation by Court. 

The only power that the court has to confirm 
resolutions of a company in regard to an alteration 
of the memorandum of association is in respect of 
matters covered by S. 12. The memorandum of 
associatnn of a company formed for the purpose 
ot carrying on a banking business had a clause 
appointing a particular person as agent, prin¬ 
cipal and secretary to the bank and he was given 
powers to enter into any agreement contract or 
transaction with other banks or traders. Subse¬ 
quently by a special resolution, the company pur¬ 
ported to alter the clause by removing the agent 
and applied for confirmation of the special resolu 
tion under S. 12 of the Companies Act. Held that 
the court should not confirm the resolution. First¬ 
ly the clause was not one relating to the objects of 
the Company alterable under S. 12 (1) (a) of the 
Companies Act as one relating to a detail of man¬ 
agement but was a condition under S. 10 of the 
Act. Secondly even if the clause related to the 
object of the Company, the Court had a discre¬ 
tion in confirming it and the court did not think 
it beneficial to the interests of the shareholders to 
confirm the resolution. ( Schwabe , C. J. and Rame- 
sam , /.) Venkatarama Aiyar v. The Coimba¬ 
tore Mercantile Bank, LTo. 

18 L. W. 804 : (1923) M. W, N. 568 : 74 I. C. 966 : 

1924 M.126 

- -8. 21— Share-holder — Debtor — Charge 

on shares for debts. 


The person owing money to a registered com¬ 
pany who becomes a shareholder and bound by 
the articles of the association, becomes also bound 
by the provision (where it exists) in the articles 
by which any debt due by a shareholder to the 
company is made a first charge on the share. 
[Spencer and Krislinan. JJ ) ChundooR PUNNiav. 
Sree Venugopala Rice Factory, Ltd. 

22 M. L. X. 520 : 7 L. W. 114 : 43 I C. 508 : 

(1918) M. W. N. 51. 


-S. 24—(1882) Ss. 6 and 41 —Finality of— 

Matters proceeding to registration—Compliance 
with, 

A certificate of incorporation of a company 
under the Companies Act (VI ot 1882) is conclu¬ 
sive as to the (act of incorporation and that all 
the previous requisites of the Act in respect of re¬ 
gistration have been complied with. The statu¬ 
tory condition that the memorandum of associa¬ 
tion must be signed by seven persons is as much a 
condition of registration as any other requisition 
to be found in the Act which is preliminary to re¬ 
gistration and apparently essential L. R. 2 Ch 
674 appr. (Lord Macnaghten.) Moosa GoolaM. 
Ariff v. Edrahim Gulam Ariff. 40 Cal 1: 

39 I. A. 237 : 16 C. W. N. 937 : 23 M. L. J. 215: 
16 C.L.J. 642 : 14 Bom: L.B. 1211 : 12 M I T. 449: 

5 Bur. L. T. 211 : (1912) M. W. N. 1097: 
10 A. L. J. 486 : 16 I. C. 70 (P. C.): 

6 L. B. B. 119- 

- 8 . 28— Transfer of shares. 

The transfer of shares of a company is incom¬ 
plete until the name of the transferee is entered 
in the Company's Register. Such a transfer does 
not operate as a declaration of trust. (Rankin, J.) 
AMERENDRA KRiSHNA DUTT V. MONIMUJARY 

Debi, 66 I. c. 586 : 48 Cal 986. 


-Ss. 28 and 34 —Transfer of shares—For¬ 
malities necessity for—Inchoate transfer—Rights 
of transferee—Discretion of directors in recogni’ 
sing transfer. 

A deed of transfer of shares in a company not 
complying with the formalities prescribed by tns 
Indian Conpanies Act and the Articles of Associa¬ 
tion of the Company, is invalid as against a pot" 
son, who has purchased the shares in a sale »r» 
execution held under the provisions of the C. 
Code. When the law prescribes a mode of trans¬ 
fer for shares in a limited company, compliance 
with that mode is necessary before property can 
pass so as to confer title on the transferee as ag¬ 
ainst third persons. A transfer of shares in a co® 
pany otherwise than as is provided by the Indian 
companies Act and the Articles of Association, ntfr 
confer a right in equity on the transferee to com 
pel the vendor to execute a proper conveyance a m* 
the transaction evidenced by transfer can be 
garded as an agreement to convey capable of 
ing perfected into an absolute conveyance^ 
compliance with the prescribed formalities. 
then, the transfer is inchoate and transferee can f 
not claim priority over a court auction purenaso 
of the shares. (19021 2 K. B. 427 and 40 
1134 foil, 31 Bom. 76 not foil. mta- 

Obiter :-^lt is open to the Directors of a 
pany in the bona fide discretion vested in t 
under the Indian Companies Act and the Artie*' 
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of Association, to refuse to recognise the purcha¬ 
ser of the shares of the company in a Court auc¬ 
tion, as a share-holder in the company. (Kumara- 
swami Sastn and Devadoss , JJ.) Tadepalli 
Nagabhushanam v. Sri Ram Ramachandra Rao 

46 M. 537 : 16 L. W. 470 : 

80 M. L. J. 231 : 42 M. L. J. 449 : 
70 I. C. 659: (1922) M. W. N. 331 : 1923 Mad. 241. 

' 3- 30— Member — Shares applied for on 

conditions—Conditions not fulfilled -Applicant's 
."position. 

Where a person subscribed for a share but did 
not pay the value because the company was not 
started, he was not a member of the company 
but was only a creditor, ( Tudball and Rafique . 
JJ.) Manendra Gopal v. Lachman Ppasad. 

21 I. C. 915 : 35 All. 538 : 11 A. L. J. 924. 

—- 8 . 32—(1882), Ss. 48 and SO-Liability 

■of Manager. 

Person who acts as director or manager of a 
company cannot refuse in answer to a penalty 
that h e was legally a director or maoager. The 
obligation of a company and its directors and 
managers to forward to the Registrar, the sum¬ 
mary and list specified in S. 48 of the Company's 
Act does not come to an end on the date on 
which by default o n their part, the penalty be¬ 
gins to accrue. Under the Pun jab Government 
Notification No. 3, dated the 23rd February, 1910, 
ihe Registrar of the Joint Slock Company can 
authorize any person to institute complaints of 
offences. Therefore a complaint instituted 
against the accused by a clerk acting under the 
instructions of the Registrar is good in law. 
8 I. C. 190 dist. ( Rattigan , J.) Tota Ram v. Em¬ 
peror 14 P. R. (Cr.) 1916 : 17 Cr. L. J. 242 : 

34 I. C. 962 : 38 P. W. R. (Cr.) 1916. 

8 , 82 (1882), Sa. 48 and 60— Officers of 

company resigning their posts but not the director¬ 
ships — Inability. 

The fact that the Managing Director and Chief 
Secretary of a company who were prosecuted for 
an offence under S. 48 and convicted under S. 50 
resigned their posts as such, before prosecution 
was started, but not their directorships, will not 
absolve them from liabilily. Ignorance of law is 
no ground ot exemption. (Kensington. C.J. and 
Mattigan. J.) Ciihahildas v. Emperor. 

164 P. L. R. 1914 : 17 P. R (Cr.) 1914 : 

15 Cr. L. J. 300 : 23 I. C. 608 : 

88 P. W. R. (Cr.) 1914. 

‘*“"7“® -Transfer of share — Registration. 

H it is provided by the articles of a company 
■that a transferee of a shareholder shall not be re¬ 
garded as a shareholder until his name has been 
registered as such, after approval by the Directors, 
a title prior in date prevails in case of two claim¬ 
ants to a share unless the second claimant shows 
that all formalities save only a ministerial act 
were gone through as between himself and the 
company and that consequently he had acquired 
the full status or nearly so, of a shareholder, 
before the company received notice of the 
claims of the prior claimant and in such case he 
can be regarded to have an unconditional right 
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to have his name entered into the register of the 
shareholders. But a transferee even under a 
transfer of right under every point of law cannot 
contend that immediately on the execution of the 
transfer and on sending in, the same to the com¬ 
pany. all formalities were gone through and only 
a ministerial act remained to be done. (Scott, C.J. 
and Batchelor, J.) R. D. Sethna v. National 
Bank of India, Ltd. 12 I. C. 581 : 

13 Bom. L. R. 998 : 36 B. 334, 

S. 38— Court not bound to try serious 
question of title — Appeal—Duty of Company. 

A Judge is not bound to decide in a proceeding 
under S. 38 of the Act, a serious question of title. 
An appeal lies on a point of law, from an order 
passed under the section. A Company has al¬ 
ways a right to waive compliance with its rules. 
(Walsh and Wallaoh , JJ.) Union SugaE Mills 
Co., Ltd. v. Jai Deo. 19 A. L. J. 937 : 

65 I. C. 291 : 44 A. 151 : 

L.R. 3 A. 66 : 1922 A. 258. 

-Ss. 38 and 91 (b) — Allotting unissued 

shares to some directors. 

By one resolution three shares were allotted by 
five directors to three directors Held, that allotment 
of shares is but a contract and where three shares 
were allotted by one vote recorded in one resolu¬ 
tion the one vote is not divisible into three votes. 
Because it is really one vote and not three votes 
and because each of the allotments was not con¬ 
sidered separately on its own merits and because 
each director was interested in the allotments to 
the other two and probably voted for them in con¬ 
sideration of an allotment to bimself. A quorum 
of three directors being necessary the directors in 
whose favour the allotment was made could not 
validly vote and thus the remaining two directors 
could form no quorum and the resolution and the 
allotment were therefore invalid. (Pratt, J.) Sir 
Hormusji A. Wadia, lit re. 

64 I. C. 933 : 23 Bom L. R. 1104. 

-S. 38— C.P. Code, S. 103— Conditions for 

right to appeal under S. 38 of the Act. 

A direction by the lower Court of an issue for 
trial involving a question of law, and a decision 
actually arrived at on such issue are necessary for 
a right to appeal under S. 38 of the Act, and the 
appeal from such a decision can be based on the 
grounds mentioned in S. 100, C.P.C. The proviso 
to S. 38 must be read with reference to all the 
clauses of the section. 26 C. 944 ref. to. A pur¬ 
chaser of shares at an execution sale has no right 
to compel the transfer of the shares to his name 
by the company, there being no difference 
between a private purchaser and a purchaser at a 
Court sale. 1 Indian Jurist (N. S.) 258 Dist. 
(Batchelor, A C. J. and Shaw, J.) Manilal Brij- 
lalShah v. Gordon Spinning and Manufact* 
uring Co., Ltd, 

41 Bom. 76 : 37 I. C. 666 : 18 Bom. L. R. 982. 

8. 38 |1882), 8. 58— Company—Register 
of shareholders—Rectification — Company not 
guilty of default or unnecessary delay — Liqui¬ 
dation—Liability of transferee as contributory. 

A company went into liquidation before the 
transfers lodged with it for registration were 
approved of by the Board ot Directors and the 


1107 


CIVIL DIGEST, 1911—1923. 


110 & 


COMPANIES ACT, (VII OF 1913). S. 38. 

names of the transferees substituted in place of 
the applicant on the register of the shareholders. 
In the liquidation proceedings on the contention 
that the register should be rectified by the Court, 
Veld, that as the applicant had not shown any 
absence of sufficient cause or any default or un¬ 
necessary delay on the part of the company in 
dealing with the transfers, his contentions could 
not prevail. (Scott, C.J. and Dawar, 7.) The 
Indian Specie Bank, Ltd., In rc. 

40 Bora. 134 : 28 I. C. 983 : 

17 Bom L. R. 342. 

-S. 38— Application for removal of name 

—Mortgagee of the uncalled share capital can 
oppose. 

If a shareholder applies to have his name 
removed from the Register of Members, the 
mortgagee of the uncalled share capital can 
oppose the application. Though persons are not 
entitled to an order ex debt to jnsticae. the discre¬ 
tion of the Court under S. 38 is unlimited and 
should be used according to the circumstances 
of each case. [Mookcrjee and Fletcher, 77.) 
Ramesh Chandra Mitter v. Jogixi Mohan 
C'HAITERJI. 60 I. C. S46 : 47 Cal. 901 

- 8 . 38— Rectification of > cgistcr-Disrcc- 

tion. 

A person who claims to have been misled by 
fraud or false representation into taking shares 
in a company, should raise the objection without 
delay. The power to take summary action under 
S. 38 is discretionary. (Shadi Lai, J) Jagan- 
NATH v. Gopi Ch AND. 110 P. L. R. 1915 : 

29 I. C. 770 : 249 P, W. R. 1915. 

■-S. 38— Register—PoTvvr to rectify. 

The power to order rectification of the register 
of a company is entirely a matter of discretion 
for the Court. It ought not to be exercised 
when the only object of the application is to 
save the expense of taking out Letters of Adminis¬ 
tration and of legal transfer of the shares to the 
applicant s name. (Robinson, J.) G. M. Arifi- 
V. SURATEE tJARA Ba/ A A R Co., LTD. 

55 I. C. 751 : 12 Bur L. T. 194. 

- 88 . 38 and 107— Rectification of Regis¬ 
trar—Tabic A — Dividends, to be fa’d out of 
profits. 

The Directors of Company declared no divi¬ 
dend for several years, but purchased shares of 
the Suratee Co., Ltd., out of the profits and cre¬ 
dited the shares so purchased to the reserve fund. 
At a meeting of the shareholders, it was resolved 
that the amount standing to the credit of the 
reserve fund be retransferred to the profit and 
loss account, and a certain amount be distri¬ 
buted as bonus amongst share-holders. Forty- 
eight shares of the Suratee Bara Bazaar 
Company, Ltd., were transferred to one 
of the shareholders out of the reserve fund 
account, but the Suratee refused to register the 
transfer on the ground that it was ultra vires . 
Held, that the reserve fund represented undivided 
profits and not caoital, and that the company 
should rectify its register of members by entering 
the name of the transferee in the register of 
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members. I Maun g Kin , 7.) H. G. Ariff v . 

Suratee Bara Bazaar Co. 

49 I. C. 288 : 11 Bur L T156. 

-S. 38—(1882), 8 . 58 —Transfer of shares 

—Articles of Association—Powers of Directors — 
Lien — Waiver—Reasons for refusal to register. 

The registration of a transfer of shares sanc¬ 
tioned by one Director of a company is not 
invalid. When one of the articles of association 
of a company declared a company’s lien on all 
the shares of each membei for his debts to the 
company but provided that unless otherwise 
agreed, the registration of a transfer of shares 
shall operate as waiver of the company's lien on 
these shares, and the company registered a cer¬ 
tain transfer, h*ld, that the company is estopped 
from claiming a lien on the shares transferred 
for debts due by the transferor and cannot refuse 
to register a transferee from such transferee. A 
refusal to register transfers should n^t be arbitrary, 
capricious or wanton. The Court can and should 
consider the ground of refusal where these are 
disclosed. (Robinson, J.) Matheson v. Nath 
Singh Oil Co.. Ltd. 5 Bur L. T. 271 : 

18 I. C. 481 : 6 L. B. R. 152 

-Ss. 48 and 50— Liability under S. 50— 

Position as—Xot affected by resignation of the 
Chief Secretary or Managing Director—Plea of 
ignorance of law. 

Where two persons in their respective capa¬ 
cities as Chief Secretary and Managing Director 
were prosecuted for having knowingly or wil¬ 
fully authorised or permitted a default in comp¬ 
lying with provisions of S. 48 of the Act but the 
accused pleaded that they bad resigned their posts 
as paid Chief Secretary and Managing Director 
before the prosecution was started, Held , that 
as they had not resigned their posts as directors,, 
their liability continued and the plea of ignorance 
could not be accepted, and they were liable to be 
convicted under S. 50. (Alfred Kensington. C.J -, 
and Rattigan, 7.) Chhabjl DAs v. EMPEROR. 

164 P L. R. 1914 • 15 Or- L. J.300: 

17 P R 1914 (Cr ) : 23 I. C. 508 (3)- 

38 P. W R. 1914 (CM- 

-S. 55—(1882) 8 . 249 —Companies Act 

(1886) —Buying in shares. . 

Neither S. 249 of the new Act, nor the old Ac 
prevent buying in of shares nor do they express¬ 
ly enipow-er the Company to do so. Hence a pro¬ 
vision in the articles that a shareholder shoul 
give notice to Directors of his intention to sell n*^ 
share is ultra vires. (Beaman, J.) CaNJI CU 
sondas v. The Colaba Press Company. 

161. C. 49: 14 Bow. L. B. 

-S. 73— Promissory note—Signed ft 

Secretary, Treasurer and agent— Liability of com 
party. j 

A company purchased certain machinery 31 
in lieu thereof one of its secretaries and j rea3 “ 
ers executed a pronote signing it in his o 
name. The pronote was on a sheet of paper P rl ^ 
ed with the name of the company and bearing 
stamp impression of the company. Held, fheP 
note was signed on behalf of the company an 
was therefore liable on the note. (Macleod, u- 



1109 


1110* 


CIVIL DIGEST, 1911—1923. 


COMPANIES ACT, (VII OF 1913), S. 76. 

ond Coyajee , J.) Poona Chitrashai.a Stbam 
Press v. Gajanan Industrial and Trading Co. 

24 Bom. L. R. 355: 67 I. C. 941: 1923 Bom. 29. 

Ss. 76 and 131— Omission of Directors to 
hold general meeting—Efjcct of—Holding of ex¬ 
traordinary meeting — Offence. 

On 27 2-1920 the Standard Aluminium and 
Brass Works Company Ltd. was registered in 
Bombay. On 30-3-1921 the statutory meeting of 
the Company as required by S. 77 oi the Compa¬ 
nies Act was held. A general meeting was also 
held on that day. Subsequent to this there was 
no general meeting held nor was any balance 
sheet, audited by the auditors ol the Company, 
prepared and read before the Company in a 
general meeting On the requisition of certain 
shareholders an extraordinary meeting was held 
on 29-6-1922. On a complaint being preferred 
against the directors of the Company for not com¬ 
plying with the requirements of S. 76 of the 
Companies Act, Held that the directors were 
guilty of an offence under the section and that the 
holding of an extraordinary meeting on the re¬ 
quisition of the shareholder was not a sufficient 
compliance with S. 76. (Maclcod, C.J. and Crump , 
J.) Emperor v. Xasusbhai Abdullabhai 

72 I. C. 349: 24 Cr. L. J. 349: 25 Bom L. R. 224 : | 

1923 Bom. 194 (2). 

Ss. 76 and 134 (a)— Conviction of Officer 
— Validity. 

Before an officer of a limited company can he 
convicted under S. 134 (4) for default in submit¬ 
ting the balance-sheet laid before the company at 
its general meeting, as a general meeting was not 
held, it must be shown with reference to S. 7ti 
that the Officer was a party to the default in hold- 
ing tbe general meeting. {Tennonand Chaudhnri , 
//.) Raj Kumar Kusari v. Registrar of Joint 
Stock Companies, Bengal. 21 C. W. N. 840: 

18 Cr. L. J. 325: 38 I. C. 437. 

Sb. 76. 131—(18821,8.74— Definition of 
Manager Firm managing a company describing 
itself managing aPents. 

Under S. 74 ( 1 882) the word ‘manager’ includes 
every person or bodv of persons who conducts 
or conduct the affairs of the company and to 
whom its management, subject to the control of 
the Directors, is entrusted and a firm is as capable 
of manging a company as an individual ana if it 
does so it surely cannot escape liability for Its 
misfeasance or nonfeasance merely by calling it¬ 
self “Managing Agent" instead of manager. 
(Raltigan. J.) Tota Ram v. Emperor, 

18 P. R. (1916) Cr: 143 P L R. 1916 : 

35 I. C. 482: 17 Cr. L. J. 306. 

- 8 . 76 (1)— General meeting—Default in 

holding. 

Under S. 76 of the Companies Act there is no 
difference between a general meeting and an ex¬ 
traordinary meeting of the company. Where an 
extraordinary general mee'ing of a company was 
held within fifteen months of the last general 
meeting, no offence had been committed under 
s - 76 (I) of the Act. ( Ryves , J.) Lachmi Narain v. 
Emperor. 1 u. P. L. B. (H. C.) 171 : 

54 1, C. 494: 21 Cr. L. J. 84. 


COMPANIES ACT, (VII OF 1913), S. 83. 

8 77—-(1882). S. 75 —Offence Punishable 
under the Act—Repeal of Act—Effect of. 

An offence punishable under an Act and com¬ 
mitted while the Act is in force cannot be punish¬ 
ed after the Act is repealed. (Chevis, J .) Ram 
Richpal V. Emperor. 18 Cr. L. J. 896: 

41 1. C. 1008: 41 P. W. R. 1917 (Cr). 

S- 30—(1882'. S. 45— Shareholder—Minor 

- Capacity—Rights and liabilities. 

A minor may be a member of a limited com¬ 
pany. A shareholder who was a minor at the 
date of allotment of shares hut after attaining 
majority received dividends and raised no objec¬ 
tion to his name being included in the register 
of members, is estopped from denying as between 
himself and the company’s representatives that he 
is a shareholder, a registered shareholder has 
a vested interest in the property of the company 
and may be liable to pay calls i„ the future. 
Being a person entitled to contest the company's 
affairs, he is bound to bear the burden attached 
to it. (Srott. C. J. and Davar , /.) Ka/UL Eiioy 
Jafier v. The Credit Bank of India, Ltd. 

39 Bom. 331: 27 I. C, 335: 16 Bom. L. R. 730. 

- Ss. 81, 203— (1882). Ss 77, 173 (b) and (c) 

— Liquidator—A ppointment— X of tee — Validity of 
liquidators, appointment. 

A notice was given calling an extraordinary 
general meeting of the shareholders of a limitey 
company, to consider the position of the compand 
and if necessary to pass a special resolution that 
the company be voluntarily wound up and 
liquidators appointed and that in the event of the 
sa<d resolution being passed, a special meeting be 
held immediately after the extraordinary general 
meeting of the shareholders confirming the same. 
A resolution was passed for winding up of the 
company and liquidators were appointed; the re¬ 
solution nota being a special resolution as defined 
by S.77 the voluntary winding up was not accord¬ 
ing to S. 173 Cl. (6) and the appointment of the 
liquidators was a nullity and they had no authority 
to exercise the statutory powers of a properly 
appointed liquidator. 1 Ch. D. 38, rel [Harrington y 
J.) In the matter of Indian Trading Engi¬ 
neering Co. Ltd. 11 I. C. 975 : 15 C. W. N.1047. 

-S. 83—(1882), S. 58 -Jurisdiction — Regis¬ 
tration of name . 

One ol tbe articles of the association of a com¬ 
pany provided that the transferee of a share should 
be a proper person to transfer the share to his- 
name. A transferee applied for registration of 
his name and tbe agent of the company refused 
preeroptorily to register the transferee’s name and 
the company approved theaction of the agent. The 
transferee applied to the court for .rectification oi 
the company’s register substituting his name 
in place of his transferor. Held , that the court had 
jurisdiction to determine whether the transferee 
had a right under the articles to get his name re¬ 
gistered and, to determine whether he was a pro¬ 
per person. (Cliandavarkar and Batchelor , JJ.) 
Raj Nagar Spinning and Weaving Manufa¬ 
cturing Co Ltd. v. Mani Lal Magan Lal 

17 I. C. 640 : 14 Bom. L R. 919. 
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COMPANIES ACT, (VII OF 1913), S. 102. 


-S. 85 (2) —Ceasing to held qualification 

shares by a Director—Whether amounts to vaca¬ 
tion of office—English Law—Neiv Act VII of 
1913. 

Under English Law and S. 85 (2) of the New Act 
VII of 1913, the mere ceasing to hold the neces¬ 
sary qualification shares involves vacation of his 
office by a Director though this is not precisely 
provided in Act VI of 1882. ( Kensington , CJ. and 
Rattigan . 77.) Chandra Bhan v. Emperor. 

16 Cr. L. J. 380 : 39 P. W. R. 1914 (Cr.) : 

23 I C. 748 : 250 P. L. R. 1914. 

-S. 86 —Director —Irregular appointment 

—Altotmcnt of shares — Delay—Notice of allot¬ 
ment. 

Under the articles of association if the quorum 
is of three Directors and two of these only are 
regularly appointed, the construction of the Board 
•is irregular and its allotment of shares is invalid 
unless the articles validate an act of de facto 
Director done in good faith. Persons to whom no 
notice ol allotment is served cannot be put on the 
list of contributories at the time of liquidation. 

(Piggolt and Rafiquc , 77.1 Changa MaL v. Pro¬ 
vincial Bank, Ltd. 36 All, 412 : 25 I. C. 210 : 

12 A. L. J. 667. 

- - S. 86 —De facto and de jure Directors. 

As between a company and third persons the 
Directors de facto are directors de jure. (Beaman , 
7.) Hopbmills, Ltd v Sir Kovasji, ]. Heady 
Money. 10 I. C. 748: 13 Bom, L. R. 162. 

- - -S. 86 — Directors—Action of—-When bind¬ 
ing on members— Right to forfeit shares — Lia¬ 
bility as contributory. 

A right to forfeit shares must, in order to be 
effectually exercised, be pursued with the greatest 
-exactness by the proper parties, i.c by the Direc¬ 
tors properly appointed and by the requisite num¬ 
ber of them and in the proper manner and lor 
proper cause. And the right must be exercised 
j>onafidc for the purpose for which it was confer¬ 
red. Where the Managing Director forfeited the 
shares of a contributory on request of the Board 
of Directors to him to settle the matter with the 
.party but he never laid before the Board the ac¬ 
tion he took, Held that the managing Director’s 
action was altogether ultra vires and that, on the 
company going into liquidation, the appellant was 
rightly placed in the list ot contributories and his 
name could not bs removed. (Shadi Lai,].) 
jKanshi Ram v. Kishore Chand. 

37 P. R. 1915 : 101 P, W. R. 1915 : 29 I. C. 567 : 

2 P. L. R. 1916. 

-S. 86 —Act of Directors or Manager. 

Acts done bona fide by a Maaager or Director or 
valid in spite of a defect in toeir appointment, not 
•only between company and outsiders but between 
• company and its members. (Rattigan and 
■Shah Din , 77.) Ram Narain v. Ram Kishen. 

108 P. W. R. 1911 : 

179 p. L. R. 1911 : 10 I. C, 515 : 46 P. R. 1911 

« 

- 8 . 91-A— Directors—Position of — Trustee- 

The Directors of the company are agents of 
Ihe company and trustees for the shareholders and 
cannot enter into a contract with the company 
ifor personal benefit. ( Baekzwell , 7.) Ramaswami 


Aiyar t>. Madras Times Printing and Publih- 
ing Co., Ltd. 32 I. C. 350 : 38 Mad. 991. 

-S. 93 —Director approved and recognized 

—Outsider cannot question. 

It is not open to an outsider to challenge the 
appointment of Director or to contest a Director's 
authority to act on behalf of the company when 
the company has recognized a person to be a 
Director for a long time without repudiating his 
acts on any single occasion. (Rattigan and Shadi 
Lai , 77.)Imperial Oil Soap and General Mills 
C o. Ltd. v. Wazir Singh. 311. C. 695 : 

182 P. W. R. 1915. 


—-Sb. 96 and 123— Arbitration—Submission 

to—Contract not under seal. 

S. 96 of the Companies Act does not provide 
that an agreement to refer disputes must be under 
seal. A contract relating to the working of a 
certain machinery made not under seal and provi¬ 
ding for reference of all future disputes to arbi¬ 
tration. is not illegal. S.123 of the Act applies only 
to those submissions to aibitration which have 
been made under the provisions of the Act. 
(Richards, C.J. and Bancrjcc. l.) Ganges Sugar 
Works, Ltd v. Nuri Miah. 37 All. 273 : 

28 I. C. 384: 13 A. L. J. 312. 


-S. 102 —Allotment of shares—Managing 

Director—Delegation of power—Ratification — 
Rights of revocation. 

Where there is no valid delegation to tnc 
Managing Director of the power of allotting 
shares which was reserved to the Board of Direc¬ 
tors by the Articles of Association the shares 
:annot be validly allotted by him. The applicant 
;an revoke his application for the allotment of any 
shares before any valid allotment or ratification 
ay the Board of Directors. (ScotUSmith and Dun 
ias , J].) Bank of Peshawar, Ltd. v. Madho 
Ram. 1 Lah.L.J.1- 

8 . 102— Application for allotment of 


shares—Invalid allotment—Revocation before 
ratification. 

Two Directors of the Bank had made a deiega 
tion of the power of allotting shares to the Genera 
Manager. Subsequently, these two (one rep L 
senting a third Director by proxy.) together jn 
a third, purported to confirm the decision ot 
previous week. Neither o: these two D ‘ rC !y ,j 
had paid their allotment money by the date, tie * 
that no proper meeting of the Directors con 
said to have been held and that there w a * 
valid delegation of the power of all Mting 
shares or any valid allotment of the shares to 
defendants. It was open to the defendants to 
voke his application for the allotment , 
shares, anterior to the date of any valid al^ -i/f¬ 

or ratification by the Board of Directors. (*• 
Smith and Dundas, JJ.) Bank of FbsH a 
Madho Ram. 62 P.W. H. 1919 : 5J. I. c 0 


S. 102— Articles of Association 


-All* 


nent of shares by Secretary and Trea 

/alidity of. . an d 

An allotment of shares by the Secretar 
treasurers is valid if the Articles of * 
iation, not especially providing for allotm 
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the Directors, provide that the general manage¬ 
ment should be by Secretaries and Treasurers-sub- 
ject to the Directors' supervision and that powers 
should be conferred upon the Secre¬ 
taries by the Directors from time to time and if 
the form of application put forward tbe Secre¬ 
taries as the persons to whom the application 
should be made, (Sadasiva 4izar and Napier, 
JJ .) PUSRALA SANYASI V, GUNTUR COTTON JUTE 
and Paper Mills Co.. Ltd. 

26 I. C. 349 : 16 M. L. T. 538. 

-S. 104—(1882). S, 28— Conditional agree¬ 
ment — Shares—Condition of taking profits. 

An agreement that the purchaser of shares in a 
company need not pay unless the company made 
profits and paid profits thereon, is in clear viola¬ 
tion of S. 28, If an application for shares is subject 
to a condition preceding, that condition must be 
performed to create a liability to take them. But in 
the case of conditions subsequent, the liability 
arises though it is never complied with. (Scott, 
C. J. and Russel. J.) Moti LalChUNi Lal v. 
Thakuklal. 36 Bom. 557 : 14 Bom. L. E. 648 : 

16 I. C. 696. 

-S. 104—(1882), S. 28 —Contract to take 

shares—Winding up — Contributory—Set off. 

If before a contract to take shares be rescinded, 
a winding up be commenced or a concern ceases 
to be a going concern, the shareholder will be 
liable to be a contributory. It is only a debt due 
in procscnti from the company that can be set off 
for future calls on shares. The arrangement as to 
payment for the shares of a registered company 
by an agreement between the shareholder and the 
Company under which he is to receive fully paid 
up shares as part of an advance which the com¬ 
pany has undertaken to make, is of the nature 
referred to in S. 28 and cannot be considered 
valid if it is not in writing and is not filed with 
the Registrar of Joint Stock Companies. (Scoff- 
Smith and Shadi Lal , JJ.) Lachman SiNc-h v. 
Liquidations of the Industrial East Co.. Ltd 

102 P. W. R. 1914 : 25 I. C. 672 : 

201 P- L. R. 1914. 

-S, 104 (1) (b Allotment of shares as fully 

paid-up otherwise than in cash. 

Where under the Companies Act, 1913, it ap¬ 
peared the debenture deed provided that the re¬ 
gistered holder thereof shall, while the same re¬ 
mains in force and upon giving previous notice 
in writing, be entitled to surrender this deben 
ture and receive in consideration thereof one ful¬ 
ly paid ordinary share of Rs. 100 of the company 
forming part of or ranking pari pasu with the 
shares of the original capital and, upon the sur¬ 
render of this debenture under this condition the 
holder will not be entitled to proportionate inter- ; 
est thereon and the ordinary share so allotted in 
exchange shall rank for dividend from and after 
the half-year in which the registration is made. 
Held, that the share allotted in those circum¬ 
stances was allotted as fully paid-up otherwise 
than in cash. ( Wallis , C. J. and Oldfield , J.) 
Thodapu/.ha Rubber Co., Ltd v , Registrar 
Joint Stock Companies, Madras. 

41 Mad. 307 : 33 M. L. J. 474 : 
(1917) M. W. N. 776 : 42 I. C.674: 

6 L. W. 706, 


COMPANIES ACT (VII OF 1913), S. 131. 

S. 120—(1882) S. 68 — Explanation — 
Charge on Company’s property in favour of Sec¬ 
retary-Omission to register—Enforcement. 

Under S. 68 explanation when a charge spe¬ 
cifically affecting the property of a company has- 
been granted in favour of an officer of the com¬ 
pany, he cannot avail himself of it uuless it is 
registered under S. 68 , though he lias ceased to 
be an officer at the time when the charge is 
sought to be enforced. The words *as such’ are 
unnecessary though not insensible. The construc¬ 
tion of the explanation must depend on its 
terms and no theory < ( its purpose can oe enter¬ 
tained unless it is to be inferred from the langu¬ 
age used. (Viscount Finlay.) Krishna v. Nai.la- 
PERUMAL. 12 L. w. 1*2 : 47 I. A: 33 : 

28 M. L. T. 28 : (1920) M W. N. 419 : 

2 U. P. L.R. (P. C.) 118 : 56 I. C. 163 (P. C.) : 

43 M. 550 : 38 M. L. J. 444 : 

22 Bom. L. R. 668 : 18 A. L. J. 489. 

S. 120—(1882), S. 68 — Floating charge 
—Provision for cessation of authority to carry 
on business on default—Charge in favour of offi¬ 
cers for salary — Non-registration. 

Where the debenture-deed after charging the 
assets ofthe company provided that notwithstand¬ 
ing such charge, the company should carry on 
business and deal with the assets of the com¬ 
pany until default was made for six months in 
the payment of the principal, and that from and 
after the happening of such default the company 
should not carry on business and the charge 
created by the debenture should be immediately 
enforceable, but notwithstanding such default the 
debenture holder allowed the business io go on, 
Held, that a charge created in favour of the Secre¬ 
tary and Manager of the Company for their salary 
could not be avoided though the floating charge 
had already crystalled and that the chaige be¬ 
ing injavour of the officers of the company, they 
could not take advantage of it, as it was not regis¬ 
tered as required by S. 6 S. ( Wallis. C.J.and 
Seshagin Aiyar, J.) Gopala Krishna v . 
Kandaswamy. 32 1.C. 91. 

-S. 120—(1882), S. 68 — Scope- 

Where a debenture-deed charged all assets of 
company as floating charge and provided that the 
company shall carry on business and deal with 
assets till default is made for six calendar months 
in paying the principal and the company carried 
on business in spite of the default and created 
charges even after default. Held, the company’s 
right continued till the debenture holder showed 
his desire to stop it as by applying for Receiver 
and that the charges were not void. ( Wallis , C. 

J. and Tyabji, J.) Nalaperumal v. Krishna’ 

30 I. C, 286 : 29 M I J. lio; 
Affirmed on appeal 56 I. C. 163 (P. C.) : 43 M. 550. 

S. 131—(1882) S. 74— Summary trial —• 
Jurisdiction—Cr. P. C. Ss. 6 , 2G0, and 262. 

A Magistrate of the First Class can try an of¬ 
fence under S. 74 of the Companies Act in a sum¬ 
mary way but he cannot inflict a lesser punish¬ 
ment than a fine of Rs. 1,000. The Magistrate 
should exercise a wise discretion in trying a case 
summarily and ordinarily he ought to restrict 
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such trials to simple cases. ( Tudball, 7.) Dina 
Nath v. Emperor. 35 All 113 : 11 A. L. J 196 : 

18 I. C. 665 : 14 Cr. I. J. 105. 

- 8 . 131—(1882). S. 74— Filing balance 

sheet within one year—Director resigning before 
the year—Whether liable jor failure. 

A company is not by law obliged to file a bal¬ 
ance sheet within one year from its registration 
and a Director resigning within that year cannot 
be fined under S. 74 of the Act for failing to file 
the balance sheet- ( Kensington and Rattigan. JJ.) 
Chandraban v. Emperor. 39 P.W.R. 1914 (Cr| : 

250 P.L R 1914 : 23. I. C. 748 : 15 Cr. L. J. 380. 

-S. 131—(1382), S 74 -Penalty of Rs. 1.000 

— Whether a lesser fine can be imposed. 

Under S. 74 the fine of Rs. 1.000 being a fixed 
one, a lesser fine cannot be imposed where the 
offence is proved; if it were less, the Chief Court 
has power to enhance it, in revision | Johnstone. 
J.) Emperor v. Harikishen Lal. 37 P.L.R. 1914. 

16 P.W-R. Cr. 1914 : 15 Cr. L.J. 260 : 

23I.C. 468 • 19 P. R. Cr. 1914. 

j——S. 134 (4)— Balance-sheet not filed by Di¬ 
rector—Off <mce—Plea of no meeting being held— 
Territorial jurisdiction. 

The Director of a Company cannot plead that 
no meeting was held and that no balance sheet 
was laid before the meeting and that it was impo¬ 
ssible to comply with the section. The Presidency 
Magistrate in Calcutta could try a charge under 
the section, even when the company is situated 
outside Calcutta, as the balance sheet was to be 
filed in the office of the Registrar which was in 
Calcutta. {Teunou and Richardson, JJ .) Deben- 
dranath Das Gupta v. Registrar, Joint Stock 
Companies, Bengal. 45 Cal. 486 and 490 : 

18 Cr. L.J. 787 : 22 C.W.N. 96 : 41 l.C. 307 : 

27 C.L J. 85. 

--Ss. 147 and 169— Liquidation — Bank¬ 
ruptcy rules -Applicability of. 

A Company in liquidation becomes solvent when 
it has paid of its liabilities existing at the date of 
the winding up order; ordinary bankruptcy rules 
are applicable to companies in liquidation and 
when the liabilities existing at the date of the wind¬ 
ing up order have been discharged, creditors are 
entitled to subsequent interest on debts carrying 
interest. (Scott-Smith and Wilberforce, JJ.) Devi 
Ditta Mai. v.Thf. Official Liquidation of the 
Amritsar Bank, Ltd. 56 l.C. 69 ; 1 Lah. 366. 

_Ss. 150 and 166— Order for payment— 

Right of transferee to enforce—Dissolution—Liqui¬ 
dation—Effect of. 

A person to whom the liquidator has transferred 
a payment order made by the court under S. 150 
of the Companies Act against a contributory is 
entitled to invoke the summary jurisdiction of the 
court for the purpose of recovering money due 
from the latter. The circumstance that tht com¬ 
pany has been finally dissolved does not prevent 
the assignee from seeking relief from the liquida- 
• tion Court and render it necessary for him to bring 
an action for the recovery of the money. (Shadi 
Lal , C. /. and Wilberforce , J.) Bawa PardUMAN 
Singh v. Pioneer Jewellery Company, Ltd. 

67 I. C. 443 :3 Lah. L. J. 382. 


COMPANIES ACT, (VII OF 1913) S. 153. 

-S.150— Payment order when can be made 

—Validity of a payment order. 

The Court in liquidation proceedings Should 
realize the assets and discharge liabilities of a 
company as far as possible but it is not bound to 
help third persons who have purchased the debts, 
to realize them. The court cannot evidently make 
a payment order in respect of a debt which has 
been sold to a third person. A payment order, 
similar to a decree, can be disregarded bv the 
Court which is applied for execution provided the 
order is nullity. / Scott-Smith , J.) Salig Ram v. 
Official Liquidator Indian Exchange Bank. 

60 l.C. 506 : 3 Lah. L.J- 178. 

-S.150 —Payment order who can obtain. 

A Liquidator of a Bank transferred with the 
Court’s sanction certain book debts, to certain 
persons and subsequently agreed with the vendors 
to execute power-of-attorneys in their favour to 
enable them to obtain a payment order. The ven¬ 
dees applied under S. 150 for an order of pay¬ 
ment, Held, that as the application was made for 
the benefit of third parties and not 1 in the name 
and on behalf of the company , it was not main¬ 
tainable. ( Abdul Raoof and Martineau, JJ.) DoABA 
Bank, Ltd. v. Kundun Lal. 

3 L.L.J. 80 ; 59 LC. 588 ; 18 P.W.R. 1921. 

-S. 153— Company — Compromise or 

arrangement among creditors—Sanction of 
Court-Date when arrangement becomes operative. 

The compromise or arrangement contemplated 
by S. 153 of the Indian Companies Act becomes 
binding from the date when it is arrived at, sub¬ 
ject to the sanction by court. If that sanction 
be refused, the agreement is without effect ; but 
if sanction is given the agreement takes effect not 
from the date of sanction, but lroir. the date when 
it is made, (Viscount Haldane.) RAGHU Bak Da- 
yal v. Bank of Burma. 

46 I-A. 135 : 36 M.L.J. 526 : 17 A L.J. 533 : 

23 C.W.N. 697 : 21 Bom. L R. 481 : 22 O.C. 106: 

(1919) M.W.N. 500 : 1. U.P.L.R. (P C.) 51 : 

30 C. L. J. 214 : 26 M L.T. 178 : 6 O.L.J. 423 : 

50 I. C. 429 (P. C.). : 10 L. W. 374 

-S. 153— Composition. 

A scheme sanctioned under S. 153 does not 
date back to the time when the Bank suspended 
payment but operates only from the date of sanc¬ 
tion. Where before date of sanction a person 
was creditor to the extent of Rs. 4,000 and a 
debtor to the extent of R. 2,000 he must be reliev¬ 
ed from liability as a debtor and must be deemed 
to be a creditor to the extent of Rs. 2.000. (Shadi 
Lal and Le Rossignol, JJ.) ChuNU L\l v. Bank 
of Upper India, Ltd., Delhi. 40 I. C. 904 : 

106 P. W R. 1^17* 

-S. 153 (1882) S. 2 QZ—Scheme—Sanction 

of. 

Under S. 203 of the Companies Act, court can¬ 
not sanction a scheme which is neither a bona 
fide nor a workable one. (Wallis, C. J- a *\ 
Seshagiri Aiyar, J.) The South Indian MiU~> 
Co., Ltd. v. Burn & Co., Ltd. 301. C. S 8 b- 

-S. 153 —Creditors and Shareholders 

Meeting of—Arrangement — Acceptance by c,t ' 
ditors not Present at mccti-g — Effect. 
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The written acceptance of the arrangement by 
those shareholders and creditors who are not 
present either in person or by proxy, cannot be 
taken into account to make up the majority in 
number representing three-fourths of the share¬ 
holders and creditors for a meeting under S. 153 
(Stuart , /. C.) Kashmiri Bank, Ltd. v. Gokul 
ChaN'D. 40 I. C. 57 : 4 0. L. J, 160. 

■ S. 153— Creditors meeting of, after 

Bank stopped payment—Agreement by majority 
of creditors to re-open. 

At a meeting held under the provisions of S.153 
of the creditors of a Bank stopping payment, a 
majority in number agreed to re-open and to con¬ 
duct the business. The arrangement having been 
sanctioned by the High Court came into force. 
■One of the creditors had between the date when 
the creditors voted upon the proposal and the date 
of the sanction of the High Court, obtained the 
decree in respect of his debt; Held, that the agree¬ 
ment was-binding on him the agreement took 
effect trom the date when it was arrived at and 
not merely from the date of sanction. (Stuart and 
Mohommad Ali . A. J. Cs.) Raghubar Dayal v. 
Bank of Upper India Ltd,, Lucknow. 

32 I. C. 451 : 18 0. C, 272. 

•-S. 156— Limitation Act, Art 112. 

A member of a company is chargeable to the ex¬ 
tent of his original share for all the charges if the 
company is wou”d up and must contribute his 
unpaid share to the company’s -assets to pay the 
creditors and expenses of winding up of the com¬ 
pany under S. 61 unless he proves as against the 
liquidator, that he should not be put on the list of 
the contributories. ( Piggott and Walsh. JJ.) Jaga- 
nath Prasad v. V. P. Flour and Oil Mills 
Co., Ltd. 38 All. 347: 35 I C. 159: 14 A.L.J. 349. 

-S. 156 —Suit by contributories after 

winding up order. 

An action by the contributories after a winding 
up order,for the determination of their liability is 
not contemplated by the legislature. This matter 
cannot be decided by any oiher court than the 
court conducing the liquidation. (Shadi Lai , /.) 
Amritsar National Banking Co., Ltd v 
Mohan Lal. 13 P. R. 1917 : 37 I. C. 791 : 

29 P. L. R. 1917! 

--8. 156— Contributory shares — Liability 

of purchaser. 

If a voidable contract be not rescinded before 
the winding up of a company, the shareholder 
will be liable as a contributory; and he cannot be 
allowed to allege fraud or misrepresentation after 
the company has been wound up except under 
special circumstances. (Rattigan and Beadon , 
JJ.) Alister West v. Beni Pkrshad. 

165 P. L. R. 1914 : 

69 P. R. 1914 : 24 I. C. 236 : 113 P. W. R. 1914. 

-S. 156 (1882). S. 61— Set .off-Preference 

to creditors. 

A member of a Joint Stock Company or friendly 
society with limited liability under liquidation 
cannot set off paid up calls or calls to be paid up 
against a debt due to the company and thus give 
a preference over the creditors. The principle 
applies equally to a set off claimed in court as to J 


COMPANIES ACT (VII OF 1913), S. 162. 

an attempted appropriation by way of set off out 
of court.(/I yling and Seshagirt Aiyar , JJ.) Myla- 
fore Permanent Benefit Fund Ltd v. Arog- 
IASWAM1 Pillai, 40 M. 1004 : 21 M. L. T. 233; 

38 I. C, 233 : 32 M. L. J. 528. 

8 s. 158 and 269— Contributory. 
Contributory includes any person alleged to be 
contributory. Suit bv a Company in spite of an 
order for wiuding-up after the commencement of 
the suit can be brought against a contributory. 
(Shadi Lal , /.) Rup Ram v. Fa/.al L)in. 

1 Lah. 237 : 57 I. C. 223 ; 1 P. L. R. 1921. 

-S. 158 — Fully paid shareholder—Contri¬ 
butory—Petition for winding up. 

A fully paid up shareholder is a contributory 
within S. 158 and may apply for winding up of 
the company, A ational Savings Bank Association 
in rc (1886) 1 Ch. Ap. 547 Ref. (Shadi Lal, J., 
Imperial Oil Soap and General Mills & Co.) 
Ltd., Delhi v. Ram Chand. 

36 I. C. 980 : 91 P. R. 1917. 

~ S-162— (1882) S. 128— Company winding , 

up—Grounds for. 

S. 128 clause (<r) must be construed as Ejusdem 
Generis with cUuse(<i) to (d). A shareholder's peti¬ 
tion for winding up should be scrutinized more 
closely than a creditor’s petition and it must alle¬ 
ge one of the grounds under clauses (a) to (c) of S. 
128. There is nothing in the Act to fetter the 
Court s discretion in admitting or rejecting a peti¬ 
tion for winding up. (Maclcod, J.) In re Pioneer 
Bank In re Chain Rai Veleran. 39 B. 16 : 

25 1. C. 264 : 16 Bom. L. R 508! 

-S. 162 —Compulsory winding up—Majo¬ 
rity of shareholders voting in favour of, is no 
ground for ordering it—Fraud in promotion 
is not a ground. 

Where the Judge had not decided whether there 
was a valid resolution for voluntary winding up; 
or that there was any valid ground for making a 
winding up order, but he directed the meeting of 
share-holders to be held and then, because there 
was a considerable majority of the share-holders 
who voted at that meeting in favour of winding 
up and then made the compulsory winding up 
order. Held: it was not a suflicient ground for the 
compulsory winding up order. The mere fact 
that a majority of the share holders, who voted 
at the meeting, where in favour of winding up 
the company either under supervision of the court 
or by the Court compulsorily is net sufficient to 
justify the court in making the compulsory wind¬ 
ing up especially were there was no valid reso- 
lutioo-for voluntary winding up. 

The mere fact that there has been a fraud in 
the promotion or fraudulent misrepresentation in 
the prospectus, will not be sufficient to found a 
winding up order as the majority of share holders 
may waive the fraud. ( Sanderson , C. /. and Rich¬ 
ardson. J.) Oriental Navigation Coy v. Bana- 
RAM Agarwalla. 49 Cal. 399 : 69 I. C, 241- 

1922 Cal. 865! 

-—— S. 162 —Interference by Court — Discre¬ 
tion when to be exercised. 

The Companies Act creates as between the 
share holders, a domestic tribunal, and unless 
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a clear case is made out. the court will be slow to 
withdraw from it the decision whether the com¬ 
pany's business shall or shall not be carried on. 
When an application to wind up a company is 
supported on the ground that the company has 
suspended business for a whole year, the power 
granted by the law to the Court to use its discre¬ 
tion while deciding whether such application 
should be refused or granted, should be exercised 
only when there is a lair indication that there is 
no intention to carry on business. If the suspen¬ 
sion is satisfactorily accounted for and appears 
to be due to itemporary causes, the order may 
be refused. Where the firm of managing 
agents of a company is dissolved, the fact that 
steps were taken since the dissolution, at extra 
ordinary general meetings to appoint new 
managing agents is sufficient to indicate that it is 
possible to carry on the business of the company 
and theie is no complete deadlock, necessititang 
the compulsory windiog up of the Company. 
The principle of ‘substratum gone’ cannot be ap¬ 
plied to a case where it is not proved that the 
object of the company as set out in the Memoran¬ 
dum cannot be fulfilled in other ways or by the 
employment of other agencies, (Mookerjce and 

Flclchtr. JJ.) Murlidhar Koy v. The Bengal 
Steam-Ship Co., Lld. 59 I. C. 542 : 47 C. 654. 

_Ss. 162, 163 (1)— Application for wind- 


COMPANIFS ACT (VII OF 1913), 8. 167. 

415 R. If a’company is not conceived and brought 
forth in fraud, or is not one whose substratum is 
gone, the mere fact the applicants apprehend a 
loss from a fuitber working is no ground for 
winding up the company under this clause. 
(Knox. J) In the Matter of Mahamandal 
Shastra Prakashak Samaty, Ltd., Benares. 

39 All. 334 : 39 I. C. 570: 15 A. L. J. 193, 

-S. 162 (61— Scope of — Winding up— 

When *o be ordered. 

Though S. 162 ( 6 ) need not be construed cius- 
dem generis with CIs (l) and (5) of the section it 
will yet require grounds of like magnitude before 
acting under the clause and it is only in extreme 
cases that a Court will at the suggestion of the 
minority disregard the wishes of the domestic 
forum aod condemn the Company to extinc¬ 
tion. (Rutledge. J.) B. Cowasji v. Nath Singh 
Oil Company, Ltd. 13 Bur. L. T. 5l : 

59 I. C. 524. 

-S. \§\~Additional District Judge -Juris¬ 
diction. . . 

The additional District Judge has jurisdiction 
to make all orders which the District Judge can 
make in the winding up of a company. (Lord 
PUillimore.) Behari Lal Bulaki Ham v. Kun- 
dan Lal- 32 M. L. T. 15: 

27 C. W. N 509: 69 I. C 356: 

1923 M.W. N. 388 : 1922 P. C. 301. 


* n a creditor must file a suit instead of making an 
application under S. 163 (i) when the company is 
solvent and there is ground to suppose the exis¬ 
tence of a bona fide dispute of the substantial 
part of the debt,which cannot be called a neglect- ; 
ed one. The court has inherent jurisdiction to 
stay the proceedings amounting to an abuse of its 
process. A creditor of a company, while two 
suits of certain claims were pending, filed an 
application in a court for the sake of winding 
the company’s business. The company applied 
for its removal on the ground of the abuse of 
the court process and the ulterior object of the 
creditor being to force his terms of the settle¬ 
ment on the company. But the application was 
dismissed with permission to appeal against the 
order passed under S. 163 (i) under certain 
terms. Held, (i) the appeal against the order 
was competent under clause 15* Letters Patent, 
having regard to the terms of the order giving 
effect to the judgment, (ii) The judge’s dis¬ 
missal of the application in toto was not right, 
as he could have properly stayed the proceed¬ 
ings of winding up till the final determination of 
the two suits. (Sanderson, C. J. and Woodroffee, 
J ) The Company v. Rameshwar Singh. 

58 I. C. 561 : 23 C. W. N. 844. 


_S. 162 (vi) — Liquidation—Power of 

Court. . 

The power of court to wind up a company giv¬ 
en to a court by this section should not be exer¬ 
cised unless there is very strong ground for act¬ 
ing upon it because the Indian Companies are 
governed by a majority of their own members 
and where there is a domestic tribunal which has 
powers to decide upon a question, it should, if 
possible, be left to that domestic tiibunal. 32 B. 


-Ss. 164 and 200— Winding up—Reference 

to District Court—Contributories elsewhere. 

An order for the winding up of a company was 
made by the Chief Court and under S. 164 of the 
Companies Act subsequent proceedings were tak¬ 
en in the Court of the District Judge of Lahore 
against contributories residing in districts with- 
in the jurisdiction of the Allahabad High 
for enforcing these orders. Held, that the Hig 
Court had jurisdiction to enforce the orders by 
proceedings in execution before itself or to autho¬ 
rize the official liquidator to apply to the various 
District Courts in respect of each of the P er ?° n 
against whom orders for contribution had bee 
passed according to the balance of convenien 
in each case. (Piggott and Dalai. JJ .) l n 
matter of the National Insurance an 
Banking Company, Ltd, in Liquidation. 

54 I. C. 384: 1 U. P. L. B, (H. C.) 

-S. 166 —Petition to wind up—Opposition 

by oilier creditors. , 

An application to wind up a company was 
journed to see if the agreement to sell the pr°P 
ty would be effected to the advantage ot the 
jority of the creditors who opposed the petiuon 
a creditors having interest. (Beasley, J) 
rawaddy Flotilla Co., Ltd. t», Mbrgu • 

Dredging Co. 2 Bur. I, *• 

1924 Bang. 

■S. 167- Winding up— Dissolution-^ 

_ ... > rr/if. 


■ J. AO I— —- # 

iosal of books and papers—Order—Form of. 

The form of order under the Compan ie ^ 
1913, was shown for the dissolution of a ^ 0 ®^ sets . 
in compulsory liquidation undistributed 
being in the bands of the liquidator. (Greav 
In re Shraegars, Ltd. *• ca 



< 


CIVIL DIGEST, 1911—1923. 


1122 


1121 


COMPANIES ACT (VII OF 1913), S. 167. 

~ S. 167— Winding up order—Secured cre¬ 

ditor is not affected. 

In matters of liquidation the rules relating to 
bankruptcy are, as far as possible, applxable. 
When a company goes into liquidation a secured 
creditor may realise his security and prove tor 
any outstanding balance. The remaining assets 
would be liable for such principal and interest as 
was due on the date of the winding up order. A 
secured creditor is in the case of liquidation on 
the same footing as in that of insolvency proceed¬ 
ings. Tha property hypothecated is liable for the 
whole claim, principal and interest, up to date of 
realization, and it is only the liability of the re¬ 
maining assets that could be affected by the wind¬ 
ing up order. 7 B. 455; 12 B. 272: 15 I. C. 8C0; 38 
B. 359 Rel. [Broadway and Martineau , JJ ) Ham 
Chand v. Bank of Upper India. 3 Lah 59 ? 

741. C. 187 : 24 P. W. B. 1922 : 

5 L. L. J. 558 : 1922 Lah. 281. 

•* 11 1 ■ S. 168— Petition by Creditors for wind¬ 
ing up—Voluntary liquidation. 

Where a company went into voluntary liquida¬ 
tion during the pendency of a petition by the cre¬ 
ditors for winding up ti e liquidators appointed 
by the company Pendente Lite cannot contest the 
order directing the ccmpulsory winding up, in 
pursuance of the petition. ( Kensington . C.J. and 
Rattigan. J.) People's Bank op India, Ltd, v. 
Narain Das. 73 P. R. 1914 : 25 I. C. 553 : 

279 P. L. R. 1914. 

——— 8 . 169 (1882), 8 . 169—* Winding-up pro¬ 
ceedings by credit or—Enforceability. 

Where a creditor’s demand is in respect of a 
claim which the company honestly believes to be 
fraudulent andi,unsustainable in law, the court has 
to see whether the defence is a genuine one or is 
merely a cloak of the company’s real inability to 
pay its first debts. A court should not allow a 
creditor to file in, a winding-up petition, with a 
view to bring the presence of insolvency proceed¬ 
ings to bear upon the company In order to make 
it pay cheaply and expeditiously, a heavy debt 
which the company desires to dispute in the 
Civil Courts. Such a petition must be dismissed 
under S. 169 of the Companies Act. An appeal 
lies from an order refusing to wind up a company- 
(Beaman and Hayward , JJ-) Tulsidas 
Lalvbhai v. The Bharatkand Cotton Mills 
Co., Ltd. 39 Bom, 47 : 27 I. C. 44 : 

16 Bom. L, R 692. 

-t-S. 169 —Review by liquidation judge of 

his order — Legality. 

A judge conducting the liquidation is not pre¬ 
cluded from recalling a wrong order and rectify¬ 
ing a mistake. S. 169 of the Act was not intend¬ 
ed to refer to cases in which a judge upon the dis¬ 
covery of fresh matter considers it expedient to 
pass a fresh order in the place of an order passed 
by him. 16 All. 63 foil, ( Shadi Lai , J ) Ralla Ram 
v. The Amritsar Mutual Relief Fund, Ltd. 
in Liquidation. 511. c. 723 : 

13 P. L. R. 19)9. 

--Ss. 169, 175—8. 134— Liquidation inevit¬ 
able—Company's suspending business — Provi¬ 
sional liquidator—Appointment justifiable , 

VOL. II — 71 


COMPANIES ACT (VII OF 1913), S. 171. 

Where a company suspended business and is 
plainly, commercially and technically insolvent, 
a court is justified in appointing a provisional 
liquidator under S. 134, Company’s Act of 1882. 
( Rdttigan . /.) The People’s Bank of India, 
Ltd. v. Messrs. Narain Das Bhagwan Das. 

337 P. L. R. 1913 : 20G P. W. R. 1913 : 

211. C. 577 : 31 P, B. 1914 

~ 8. 169 Xoltce of Appeal—Extension of 

time Carelessness or negligence is no ground for. 

If a parly wishes to appeal against the decision 
or order of a district court, urder the Com¬ 
panies Act he must give a notice of the same 
within three weeks from th« date of such order, 
or. decision or the appeal will not be heard. 
A party is imt entitled to claim extension of 
time under S. 109 merely on the ground of care¬ 
lessness or ignorance of his pleader. Inasmuch 
as extension of time under S. 1*9, is granted 
at the expense of the other partv, it will not be 
granted if sufficient cause is not shown. [Chcvis, 
J.) Hira Lal v. Himalaya Glass Works Co. 
100 P. W R. 1911 : 10 I. C. 433: 176 P. L. R. 1911. 

-S. 171 (1682) S. 130. 

A court only, or, with its leave, others, can in¬ 
stitute suits or applications under the Act to wind 
up a company's business. The principal court 
with oiiginal civil jurisdiction at the company's 
business place, is the court to deal with the 
matter. (Knox. J.) ali Akhtar v 'People’s 
Industrial Bank, Ltd. 18 A. I. J. 296 • 

58 I. C. 607 : 2 U. P. L R. All. 82. 

- 8 . 171— Leave under — Meaning of —C. P. 

C.. S. 47. 

Leave under S. 1/1 of Companies Act means 
leave by the winding up court and when once 
given includes all subsidiary legal proceedings. 
An application by a transferee of a decree against 
a company since gone into liquidation, for substi¬ 
tution of his name as decree-holder, must be 
made under S. 47 (3). C. P. C. to the executing 
court and not to the winding up court. ( Pigiott 
and Walsh , JJ.) Kashi Prasad v. Union Bank of 
India, Ltd., Delhi. 41 All 482 - 

50 I. C. 115 : 17 A. L. J. 464. 

Ss. 171 and (J882) S. 136— ■Unsuccessful 
claimants — Suit — C % P. Code, O. 21, R. 63. 

A suit by unsuccessful claimants against a com¬ 
pany in liquidation must commence after obtaining 
leave of the liquidation Judge. 38 M, 535 ; 62 P.R. 
1918 dist. [Shadi Lal and IVilbeiforce,JJ .) Bhaw/Ri 
Shanker v. Industrial Bank of India Ltd. 
Ludhiana. 4 P. W. R. 1919 : 31 P. L R. 1919 • 

50 I. C. 645 : 70 P. R. 1919! 

-S. 171— Liquidation—Leave to continue 

suit against company. 

Under S. 171 of the Companies Act, leave to 
continue an action should as a general rule be 
given only where some question arises which 
cannot satisfactorily be determined in the wind¬ 
ing-up proceedings. (Broadway, J) Javvahir 
Singh »*. Spinning and Weaving Factory Mills 
Co., Ltd. 93 P. R. 1918 : 101 P. L. R. 1918c 

47 I, C. 1005 : 170 P. W R. 1918. 
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-S. 171— Appeal suit brought by—Com¬ 
pany — Leave of liquidating Court — Necessity. 

An appeal or application brought by a company 
does not come within S. 171 of the Act and can 
be instituted or proceeded with, without the leave 
of the court, 91 P. R. 1916 diss. (Chevis, Shadi- 
Lai and Broadway, JJ.) Kishan Si^gh v. Indus¬ 
trial Bank of India. 62 P. B. 1918 : 

47 I. C. 392 : 32 P. L. R. 1918 : 

186 P. W. B. 1918 (F. B.). 

_Ss. 171. 225— Permission lo institute suit 

against company after winding-up—Interference 
by Appellate Court. 

An order giving permission to continue a suit 
against a company, after the winding up order 
has been made, does not amount to a permission 
to institute the suit. Unless the lower court’s 
order is altogether wrong, its discretion, in per¬ 
mitting an action to be continued against a com¬ 
pany which is being wound up will not generally 
be disturbed by the Appellate Court. [Shadi Lai , 
J.) Amritsar National Banking Co.. Ltd. v. 
Mohanlal. 

13 P. B. (1917) : 37 I. C. 791 :29 P. L. R. 1917. 

-S. 171—(1882) S. 136— Revision against 

decree in favour of a bank which became insolvent 
pending revision—Leave of Court. 

The People’s Bank of India, Ltd, sued the peti¬ 
tioner for a certain sum due to the company and 
obtained a decree which was confirmed on ap¬ 
peal. Petitioner then filed a revision in the Chief 
Court. Pending determination of his petition 
the Bank became insolvent, and the District Jndge 
passed a winding-up order. Held, that the revi¬ 
sion proceeding against the decree was a proceed¬ 
ing against the 'company' as under S. 136 court’s 
leave must be obtained. (Chews and Le Rossignol, 
JJ.) Milawa Ram v. People’s Bank of India. 

91 P. B. (1916) : 36 I. C. 618 : 80 P. L. B. 1917. 

-Ss. 171, 175—Ss. 137 and 141— Company, 

winding-up order— Effect—Discharge of servants 
of company—Appeal against order appointing 
Official Liquidator—Managing Director, if can 
appeal on company’s behalf. 

A Director of a company cannot institute pro¬ 
ceedings for the company after a winding-up 
order has been made. Fowler v. Bread Patent 
Night Light Co. (1893) I Ch. 724, Messrs 
Brothers, Ltd., v. Mcasurest (1910) I Ch. 336 ref.— 
Managing Director of a Company which has been 
wound up cannot appeal against an order appoint¬ 
ing an Official Liquidator and an order refusing 
re-hearing of the appointment proceedings. (Old¬ 
field and Sadasiva Aiyar, JJ.) South Indian 
Mills Co.. Ltd. v. Shivolal Motilal. 

40 Mad 706 : (1916) 2 M. W. N. 250 : 

36 I. C. 617 : 4 L. W 226. 

-S. 171— Suit—Against liquidators after 

winding-up order. 

After a court's order for winding-up a Bank, no 
suit can be brought against the voluntary and 
official liquidators without leave of the conrt 
conducting liquidation proceedings, under S. 171 
of the Act which applies to such a case. ( Lindsay, 
J. C.) Jiwan Lal V. Radna Nath Das. 

37 I. C. 427 : 3 0. L. J. 641. 


COMPANIES ACT (VII OF 1913), S. 184. 

-Ss. 174, 202—Ss. 140 and 169-Jurisdic¬ 
tion of Court. 

The court has full discretion in spite of S. 140 in 
appointing an Official Liquidator while trying a 
suit to wind up a business. The Appellate Court 
can interfere in special circumstances. (Fox, C.J . 
and Hartnol. J.) Noble v. Bank of Burma, 
Ltd. 17 I. C. 853 : 5 Bar. L. T. 193, 

- : -8. 176—(1882) S. 142— Official Liquidator 

Resignation without leave of liquidating Court — 
'Validity' — Court's acceptance of resignation— 
Legality. 

An official liquidator cannot resign at will with¬ 
out securing the concurrence of the liquidating 
court. He cannot resign on caprice or resent¬ 
ment at enquiries regarding the nature of his past 
operations and if he dojs so, he is liable to for¬ 
feit pay. (Le Rossignol and Wilbcrforce, JJ.) Dig. 
nasse v. Chajju Ram. 53 I. C. 649 : 

51 P. R. 1919. 

-Ss. 177 and 232—Sale— Assets of a com¬ 
pany—After winding uP order — Validity. 

A sale of the assets of a company after the 
winding-up order, in execution of decree passed 
before the order, without permission of court is 
voidable at the instance of the Liquidator. 
(Chamier, C J, and Roe, J.) Buldeo Narayansing 
v. United India Bank, Ltd. 2 Pat. L. J. 77 : 

1 Pat. L. W. 241 : 38 I. C. 91 : 1917 Pat. 315. 

- Ss- 178 and 215— Voluntary winding-uP 

—Order staying proceedings. 

Courts in India have the power to make an 
order for the stay of the proceedings under a vo¬ 
luntary winding up under S. 2IS read with S. 175. 
The court has to see whether a stay of the pro- 
ceedings will be conducive or detrimental to com¬ 
mercial morality and to the interest of the public 
at large (1903) 2 Ch. 174 foil. Having regard to the 
fact that the company in question was insolvent 
and that the resolution of the company to be 
wound up was pasfjd with a view to the Bank being 
started after the claims of the creditors had been 
satisfied, proceedings should be stayed subject to 
the condition that all the shareholders should be 
given the option of retiring from the company or 
continue to be its members, (Shadi Lal and Mar- 
tineau, JJ.) The Punjab Co-operative Bank, 
Ltd.. In re. 49 I.C. 412 : 24 P.W.B. 1919. 

-S. 179 (c) — Sale — Lessee as buyer — 

Validity. 

In the course of the winding up a company the 
official liquidator found it convenient to let out a 
mill for a fixed period, and sell it when the mar¬ 
ket was favourable. Before the expiry of the lease 
circumstances occurred which made a sale neces¬ 
sary and so the court gave the lessees an option 
to purchase and sanctioned a sale. Held , under the 
circumstances, it was the only possible course f or 
the court to follow. (Lord Pillimore.) BehaRI LaE. 
v % Kundan LaL. ‘69 I. C, 356 : 27 C.W.N. 509 : 

1923 M.W.N. 388 : 32 32 M.L.T. 15 j 

1922 P. C. 361 <P. 

-ss. 184 and 186— Liquidation—Suit by 

Official Liquidator to recover money due on pr<r 
missory note—Set-off—Summary procedure. 
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Held , that the defendants as were debtors on pro¬ 
missory notes were creditors in respect of the 
money deposited as security. They were therefore 
entitled to raise the plea of set-off. The defendants 
not being contributories of the Bank and the court 
conducting the liquidation had no jurisdiction to 
recover by a summary process the money due 
from them on the promissory note. An opinion 
expressed by the liquidation Judge with regard to 
the plea of set-off is not res judicata. (Shadi Lai 
and Martincau , JJ.) Official Liquidator, In¬ 
dustrial Bank of India Ltd. v. Kesho Das. 

63 I.C. 653. 

-Ss. 184, 186—(1882) Ss. 147 and 150— Suit 

by liquidator — Set-off. 

In a suit by liquidator of a bank for recovery of 
a sum of money from the defendant, the latter 
claimed z set-off on account of a fixed deposit. 
.. Held , the suit was an ordinary suit to which Sec¬ 
tions 147 and 150 of the Companies Act (VI of 
1882) did not apply and the set-off could be plead¬ 
ed. ( Ratligan and Shadi Lai, JJ) Mehar 
•Chand v. Amritsar Bank. 69 P.W. R. 1915 : 

28 I.C. 975 : 89 P.L.R. 1915 : 

63 P.R. 1915. 

-S. 184— Contributory — Shareholder — Lia¬ 
bility of. 

If a person has been treated as a shareholder, 
though there may have been irregularities in the 
issue of shares to him, and the shareholder has 
acted like a shareholder such as attending meet¬ 
ings, accepting dividends, he will be bound by 
his acts and will be estopped from denying that 
he was a shareholder. A shareholder who seeks 
to be discharged, should have repudiated the con¬ 
tract and taken some proceedings before the com¬ 
mencement of the winding up order, to show his 
intention. A person cannot be settled on the list 
of contributories if, before the beginning of the 
winding-up proceedings he has not only repudiated 
his shares but has asserted his right in an action 
by the company to enforce calls upon him. (Shadi 
Lai. J.) Plarasingh v. Peshawar Bank, Ltd. in 
Liquidation. 22 P.L.R. 1915 : 54 P R 1915 : 

28 I.C. 53 : 235 P.W-R. 1915. 

-S. 184—(1882) S. 147 — Company under 

liquidation—Liability of shareholder—if arises 
after liability of Directors. 

The proposition, that before the appellant, who 
had agreed to purchase shares in the company 
under liquidation can be held liable as a contribu¬ 
tory, the late Directors of the company should be 
called upon to liquidate the demaods of the com¬ 
pany’s creditors, is not based on any authority. 
Where shares are pledged with the company 
the legal owner thereof is the shareholder aod 
not the company; he alone must be held liable for 
all uupaid calls thereon. (Ratligan and Beadon % 
JJ.) AlesteR West v. Bsni Prashad. 

165 P. L. R. 1914. 

24 I.C. 236 : 69 P.R. 1914 : 113 P.W.R. 1914. 

-S.185— Liquidation—Payment to creditor 

before order of winding-up but after resolution to 
stop payments—Right of Official Liquidator to 
.rcoover the amount by summary order . 


COMPANIES ACT (VII OF 1913), S. 186. 

An official Liquidator is not entitled by sum¬ 
mary order to a refund of money realized by a 
creditor of the Bank before the order of winding 
up was passed but after the Bank had passed a 
resolution stopping payment of debts. The Liqui¬ 
dator has to file a regular suit like other claimants 
tn recover the amount realized by such creditor 
of the Bank. (Ruttigan and Shadi Lai , JJ.) Tara 
Chand v. Official Liquidators of People's 
Bank of India. Ltd. 

90 P. L. R. 1915 : 46 P. R. 1915 : 29 I. C. 265 : 

71 P. W. R 1915. 

-S. 186 —Summary process—Recovering 

money from firm of which contributory a partner 
—Contract Act, S. 43— Applicability. 

The summary procedure under S. 186 Cora-^ 
panics Act can be resorted to recover money from 
firm, by selecting from among the partners one 
who is a contributory and calling upon '-im to 
liquidate the whole debt. The principle of S. 43 
Contract Act is applicable to such a case. (Shadi 
Lai, C. J. and Le Rossignol. J.) Liquidator, 
Union Batik of India v. Gobind Singh, 

4 Lah. 239 : 77 I. C. 338 :1924 Lah. 148. 

-S. 186— Scope of — Contributory must be 

personally liable—List of contributories is final 
and cannot be questioned. 

In order to make a contributory liable, under 
S. 188 for payment of debts other than calls, the 
said debts must be due by the said contributory 
in his own personal capacity and not as a 
member of a firm, which is not a contributory. 
Where on liquidation of a company a share¬ 
holder is settled on the list of contributories he 
cannot, in proceedings under S. 186 plead that he 
was improperly so settled. (Broadway. J.) Go- 
hind Sing v. Union Bank of India. 

71 I. C. 724 : 1923 Lah 85 : 

See on appeal. 4 Lah. 239. 

-— - 8 . 186 (1682) S. 150 —Transferee of pay¬ 

ment Order—Can invoke summary process. 

A transferee from the liquidator of a payment 
order made by a Court under S. 150 against the 
contributory can invoke the summary jurisdiction 
for recoveiing the money due from the latter. 
(Shadi Lai. C, J. and Wilbcrforce , J.) Parduman 
Singh v. Pioneer Jewellery Company. 

3 Lah L. J. 382. 

—-—8. 186—(1882) Ss. 150 and 144 (a)— Ap¬ 

plication by transferees does not lie. 

An application by the tiansferees of debts and 
calls due from contributories as the attorney of 
the liquidator is not one on behalf of the Company 
or for his benefit and is therefore incompetent. 
(Abdul Raoof and Martineau , JJ.) The Doaba 
Bank Ltd, v. Kundan Lal. 

18 P. W. R. 1921 : 69 I. C. 638 : 3 Lah. L. J, 80. 

-Ss. 186, 199, 200 and 201— Order of pay¬ 
ment of under 8. 186 —Right to enforce of trans¬ 
feree—Application for recognition—C.P.C., O. 21. 
R, 16 Applicability. 

In the case of orders of payment under S. 186 
of the Companies Act. the person to apply for the 
enforcement of an order or decere is the person 
in whose favour the order or decree has been 
made or passed. 
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An assignee or transferee cannot make such an 
application and until his name has been substitu¬ 
ted for that of the person in whose favour the 
decree or order has been passed or made. Ss 200 
and 201 of the Companies Act, must be held to 
be subject to the special provisions of R. 15 of O. 
21 of the C. P. Code. Therelore a transferee of an 
order under S. 186 of the Companies Act must, in 
the first instance, apply to the court which made 
the order. (Broadway, j.) Tharya Ram v. Popat 
Ram. 92 P R 1918 : 47 I. C. 997 : 168 P.W.R. 1918. 

-S. 186—(1882), S. 150 —Debt due on a 

pro-note by contributory'meaning of—'Enforceabi¬ 
lity.’ 

Under S. 150 the court has summary power to 
direct the contributory to pay all moneys due 
from him whether as a contributory or in his 
private capacity, to the company. ‘ Debt due on 
a pro-note by contributory' comes under S. 150, 
Companies Act. The jurisdiction under the Act 
is permissive and ought not to be refused in the 
absence of cogent reasons, when a fit case 
is made out for its exercise. (Ratligan and 
Shadi Lai. 77.) Lahore Bank. Ltd, v. Kidar 
Nath. 4 P. W. R. 1916 : 36 P. R. 1916 : 

31 I. C. 746: 45 P L. R 1916. 

-S. 186—(1882) S. 150— Debts due from 

contributory. 

Under S 150. Companies Act. a contributory 
can be required not only to meet calls made on 
him, but also to pay debts owing by him to the 
company, for recovery of wh-ch the court is not 
bound to proceed under S. 150, but may direct 
the liquidator to sue for it (Shadi Lai , 7.) Kamta 
Prasad v. Industrial Bank of India, Ltd. 

59 P. R. 1915 : 31. I. C. 54 :139 P W. R. 1915. 

_—S. 186. (U— Time-Barred\dcbt~Cannot be 

enforced against contributory. 

S. 180 of’ the Companies Act does not override 
the provisions of the Limitation Act and 
does not enable the court to enforce by a 
summary order the payment of a debt which 
it could not have enforced in an action at law. 
The section does not create new liabilities or 
confer new rights. 11 merely provides a summary 
procedure for enforcing existing legal liabilities. 
The words "at any time” can only mean at any 
time in the course of liquidation proceedings com¬ 
mencing from the date of the winding up order. 
The section creates a new machinery for bring¬ 
ing in debts due by a contributory to the company 
and nothing more. (Shadi Lal, C 7. and tforde,J.) 
Sri Nafain v. Liquidator Union Bank of India 

4 Lah. 109 : 74 I. C. 600 : 

5 Lah. L J. 569|: 1924 Lah. 53. 

--S. 187 —Limitation Act — Art. 112. 

The right enforced by a court in making calls 
from the contributories on the list prepared by 
the liquidator or an insolvent company is a statu¬ 
tory right of the creditors to enforce against the 
shareholders of the company, on its insolvency 
and not a right of the company being enforced 
by the liquidator. The calls are recoverable even 
though they are tirae*barred under Art, 112, 
Limitation Act. (Piggott and Walsh , 77.) Jaoan- 
nath Prasad v. P. Flour and Oil Mills Co., 
Ltd. 14. A. L. J. 349 :3-5.1. C. 159 : 38 All. 347. 
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-S. 187 — Sole of shares by Managing 

Dircctoi—Default of director — Winding-up—Calif 
money. 

A share-holder contracts to contribute a certain 
amount,to be applied in payment of the debts and 
liabilities of the company and it is inconsistent 
with his position as a shareholder, when he 
remains as such, to claim back any of that money, 
on the plea that the Managing Director falsely told 
him that the shares were sold. (Scott, C J. and 
Heaton , 7.) Nirotam v. Indian Specie Bank. 

42 Bom. 264 : 411. C. 261 : 19 Bom. L. R. 615. 

-S. 187—(1882) S. 151 —Scope of. 

S 151 of the Companies Act is not restricted to 
original calls but includes unpaid calls before the 
winding-up also. The balance of ihc price of 
shares for which a call has been made before 
liquidation, can be recovered by a summary ac¬ 
tion by the Official Liquidator. (Johnstone and 
Chcvis , 77.) Delhi Woollen Mill Co., v. Dur* 
ga Prasad. 67 P. R. 1911 : 12 I. C. 958 1 

218 P. W. R. 1911. 

-S. 189—(1882) S. 153— Arrangement among 

creditors—Retrospective effect. 

An arrangement, arrived at, in a meeting of 
three-fourths of the creditors of a company and 
subsequently sanctioned by High Court, takes 
effect from the date ot meeting and not the date 
of sanction. (Stuart mid Mahomed Alt, A. J. Cs.) 
Raghubar Dyal v. Bank of Upper India, Ltd. 

18 0. C. 272 : 32 L C. 451: 

[Affd 0. A. by Privy Council 50 I. C. 429 : 

41 All. 566. Ed.} 

-S. 193—(1882) S. 158. 

A charge in equity was created where a lease 
provided for payment of arrears of rent with 
interest from buildings erected on land. Althouglv 
not amounting to a transfer or a mortgage, the 
charge gave a priority right to the la-dlords. 
over the company's unsecured debtors. (Scott. C. J. 
and Batchelor , 7.) Keshavlal Hira Lal v. 
Girdhari Lal. 27 I. C. 34: 16 Bom. L. R. 643. 

-S. 194-(1882) S. 159-Dissolution, effect of. 

The final dissolution of the Company does not 
preclude the assignee of a payment order from 
the liquidation Court, from seekirg relief from 
that Court nor does it render necessary for him 
to bring an action for the recovery of the money. 
(Shadi Lal, C, J. and Wilberforce, 7.) PARDUMAN 
Singh v. Pioneer Jewellery Co. 

3 Lah. L. J. 382. 

-S. 196—(1882) Ss. 162 and 163— Director 

and Manager—Order for examination. 

An order for the discovery and inspection of the 
books and papers of a company in liquidation and 
for the examination of its Directors will be made 
only if the court is satisfied that the course is 
likely to lead to some benefit to the creditors and 
was not merely intended to harass and annoy the 
Directors. It is in the discretion of the court, in 
charge of the winding-up to determine vyhether it 
will exercise its powers under the sections ; but 
the discretion should be exercised I judicially- An 
appeal lies against an order if the appellant ca»- 
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not just or beneficial for the purpose of the wind- 
'ing-up ( Kensington, C. 7. and Ratbgan , 7.) 
Harikisen Lalv. Swaraswati Ram. 

132 P. W. R. 1915 :77 P. L. R. 1915 : 

28 I. C 286 :40 P. R. 1915. 

-S. 195— Examination—Petitioning credi¬ 
tor should not be allowed to attend. 

The examination under S. 195, Companies Act. 
is a private one and petitioning creditor should 
not be allowed to attend the same, particularly 
when the creditor who seeks to attend is eng aged 
in litigation with the company in liquidation. 
(Beasley , 7.) Moolla Dawood Cotton Manu¬ 
facturing Company Ltd. In re. 

1 Rang. 384 : 1924 Rang. 24. 

-Ss. 202, 284—(1882) S. 169-Ordcr di¬ 
recting preferential payment to oreditor. 

Every company, the winding-up of which com¬ 
menced before the Companies Act of 1913 came 
into operation, must be wound up in the same 
manner and with *he same incidents as if the new 
Act had been passed. An order directing a pre¬ 
ferential payment to be made to a creditor of a 
Bank in liquidation relates to and is an incident 
of the wind ing-up. In the case of a Bank wind¬ 
ing-up cf which commenced before the coming in 
to operation of the Act of 1913, an appeal against 
such an order without compiling with the provi¬ 
sions of S. 109 of Act VI of 1882 cannot be given. 
( Richards , C. 7. and Batierjea,J .) The People’s 
Industrial Bank v. Harkishan Lal. 

43 I. C. 642 : 16 A. L. J. 70. 

-S. 202—(1882), S. 169 —Scope of. 

A right of appeal under S. 169 of the Com¬ 
panies Act is equal and similar to that under C. P. 
C. (Piggott and Lindsay, JJ.\ SANTILAL v. IN¬ 
DIAN Exchange Bank, Lahore. 

38 All. 637 : 35 I. C. 6 : 14 A. L. J. 722. 

-S. 202—\ 1882) S. IQd—Notice of appeal 

—Power of Court. 

Where no notice is given under Section 169 of 
an intention to appeal against an order in the 
winding-up proceedings, the Appellate Court will 
not hear the appeal. (Tudball and Rafiquc , 77.) 
G. J. bowi- r v. Imperial Bank, Ltd. 

35 All. 177 : 19 I. C. 63 : 11. A. L. J. 200. 

-S. 202—(1882), S. 169— Appeal, notice. 

An appeal, against an order in the matter of the 
winding-up of the company, will not be heard 
without a notice »s required by S. 169. ( Knox and 
Piggott, 77.) Ghiru Mal v. W. K. Porter. 

33 All. 641 : 10 I. C. 908 : 8 A. L. J. 719. 

- 8 . 202 —Order in winding-uP proceeding 

— Appeal— Limitation how completed — Cross-ob¬ 
jection—Service of notice—Letters Patent, Cl. 15. 

The period of limitation of three weeks is to be 
completed from the date on which the order ap¬ 
pealed against was actually pronounced though it 
might have been drawn up late. The sending of 
a memorandum of appeal to a respondent is not a 
proper notice, not being one given in the manner 
.prescribed by the Civil Procedure Code ; a right 
of objection to such a notice is not affecled by the 
respondent filing cross-objections. Section 169 in 
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no way derogates from the provision in Clause 15 
of the Letters Patent, but it merely directs that an 
appeal from an order made in the matter of a 
winding-up oi a company, shall not be heard 
unless notice is given in a certain manner. (Scott, 
C. 7. and Batchelor, J .) In r c Lakhindas KiiUXJi 
Spinning and Weaving Co., Ltd 

11 1. C. 562 :13 Born L. R, 55 8. 

-— -S. 202—(1882) 8. led—Appeal—Order of 

liquidation judge reducing remuneration. 

S. 169 of the Companies Act of 1882 is not 
applicable to an order of the Liquidating judge 
reducing the remuneration of an employee of the 
Official Liquidators sanctioned by the predecessor 
of the Judge. No appeal from such an order can 
be entertained. (Bcvan-Petman. J.) Ghansham 
Das v. Hindustan Bank, Ltd. 

1 Lah 73 : 55 I. C. 928 : 90 P. L. R. 1920. 

-S. 202—(1882), Ss. 150 and 169—Ex parte 

order — Re-hearing—Order for payment—Setting 
aside. 

The re-hearing ofany order made in the matter 
of winding-up of a company can only take place 
before a court of appeal. But an order which has 
been obtained ex parte or which is in truth a 
nullity may be discharged by the court whicli 
made it. S. 169 of the Companies Act, 1S82, has 
no application to petitions for the setting aside of 
ex parte decrees. (Scott Smith and Wilberforce, 
77.) Hindustan Bank. Ltd v. Mehraj Din. 

1 Lah. 187 : 55 I. C. 820 : 2 Lah L. J. 291. 

-Ss. 202 and 246 —Appeal — Person not 

complying with R. 5S. 

A creditor or a contributory who has not com¬ 
plied with Buie 58 of the rules of the Chief Court 
under S. 254 of the Act and had not entered his 
name in the book and had not in fact attended the 
proceedings, cannot appeal against an order sanc¬ 
tioning a compromise between the liquidator and 
debtor. The court did not think it proper to treat 
the appeal as a peiition for revision. (Chevis and 
Scott Smith, 77.) Kustomji v. The Official 
Liquidator of the People's and Amritsar 
Banks. Ltd. 79 P. R, 1919 : 49 I. C 381 : 

12 P. W. R. 1919. 

-S. 202 -Service of notice of appeal after 

three months—Mistake of the officer of Court — 
Extension of lime. 

Where a notice of appeal in the matter of the 
liquidation of a company was served upon respon¬ 
dents under Sec. 169 of Indian Comp. Act, after the 
expiry of three weeks owing to inadvertence on 
the part of the pleader for the appellant, time for 
the service of notice of appeal should be extended. 
(Shadi Lal, J.) Kundan Lal. v. The Official 
Liquidator of the Diamond Jubilee Flour 
Mills, Ltd. 48 I. C. 919 : 7 P. W. R. 1919. 

-S. 202— Company — Liquidation — Deci¬ 
sion of Court -Suit to set aside. 

A question which has been settled by the 
liquidating court cannot be re opened by a regular 
suit (Chevis and Shadi Lal, JJ.) Kishen Das 
v, Official Liquidator. 40 P.R. 1918 : 

45 I. C. 84 : 60 P. W. R. 1918. 


1131 


CIVIL DIGEST, 1911—1923. 


1132: 


COMPANIES ACT (VII OF 1913). S. 202. 

-S, 202—(1882), S 169— Extension of time 

—General Principles governing it. 

Extension of time ought not to be granted 
except under special circumstances, the object of 
act being to secure speedy settlement of matters 
and to curtail prolongation of winding up proceed¬ 
ings. An appellant will not be granted an exten¬ 
sion of time under S. 169 unless the court is 
satisfied that he was diligent in the prosecution 
of the appeal and that delay was due to respon¬ 
dent's conduct, or action or inaction of the Lower 
Court. 95 P. R. 1908, 22 I. C. 795. 10 I. C. 433, 
22 M. 291 : 19 M L.J. 511 refd. (Rattigan and 
Shadi Lai, JJ.) BisheN Das v. Liquidator 
Doaba Bank, Ltd. 5 P. W, K. 1916 : 

31 I. C. 725 : 42 P. L. R. 1916. 

--S. 202 — (1882), S. 169 —Delay in ap¬ 
pealing—Excuse of. 

Wnere the appellant showed due diligence but 
failed on account of circumstances beyond his 
Control such as the court being closed on account 
of the vacations extension may be granted. A 
respondent is entitled to contest an ex parte order 
excusing delay. [Rattigan and Shadi Lai, JJ.) 
Tara Chand v. Official Liquidators oi the 
People's Bank oi- India, Ltd. 90 P, L. R. 1915 : j 
46 P. R. 1915 : 29 I. C, 265 : 71 P. W. R. 1915. 

-Ss. 202 and 284 — Liquidation — Com¬ 
mencement bejore new Act — Appeal — Limitation, 

Where the liquidation of a limited company 
has begun before the Companies Act of 1913 
came into force, all the proceedings in the wind¬ 
ing-up including the course of appeal are govern¬ 
ed by the old law as provided for by S. 284 of the 
Act. An appeal is barred by time if notice of 
appeal is not served on the respondent within 
thiee weeks as provided for by S. 169 of the 
Companies Act of 1882. Once an appeal is present¬ 
ed within the prescribed period, the Appellate 
Court can extend the time, it required, for service 
of the notice. (Shadi Lai, J.) Khiau Ram v. 
Official Liquidator of the People's Bank of 
INDIA, 113 P. L. R. 1915 : 183 P. L. R. 1915: 

28 I. C. 600: 43 P. W. R. 1915. 

-S. 202—(1882), S. 169— Settling list of 

contributories—Notice of forfeiture by company — 
Shareholder's failure to pay calls—Option of com¬ 
pany to forfeit. 

To constitute a valid forfeiture of shares 
there must be power to forfeit, and intention to 
forleit and a notice of that intention, and, further, 
the intention should be actually carried into 
effect. A default in payment of calls by a 
shareholder, does not ipso facto bring about a 
forfeiture nor does the intention to forfeit, not 
carried into effect, amount to a forfeiture. A 
company has got the option to forfeit or not, and 
unless the option is exercised, the defaulter con¬ 
tinues to be a member of the company. Even if 
the articles provide for a forfeiture to take place 
ipso facto on deiault in the payment of calls, the 
delaulting shareholder cannot insist on the 
clause being acted upon. (Shadi Lai, J.) GoKAL 
Chand v. Lahore Bank. 31 p. w. R. 1918: 

99 P. L. R. 1915 : 28 I. C. 431 : 36 P. B. 1915. 
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-Ss. 202 and 165—(1882), Ss 169 and 219- 

— Appeal, return of—Extension of time—Objec¬ 
tions. 

When an appeal against the order of the 
District Judge was lodged in the Divisional 
Court within time wljich returned the appeal for 
want of judgment after a long time and was finally 
presented to the Chief Court (Punjab). Held that 
this was a fit case for extension of time under 
section 169, as it was filed within time in the 
Divisional Court in the bona fide belief that that 
Court had jurisdiction. (Shadi Lai, J ) Ganesh 
Sing v. Shankar Lal. 138 P.L.B. 1915 : 

28 I. C. 142 : 56 P. W. R. 1915. 

-B. 202—(1882), S. 169— Th,ce weeks * 

notice of appeal — Essential — Appellant's duty to 
be prompt. 

An appellant desiring to contest an order passed 
under the Companies Act, must conform strictly 
to the provisions of S. 169 ot the Act and should 
give notice of any appeal he may file within three 
weeks after the order complained of has been 
made. (Rattigan and Beadon, JJ.) Sultan 
Singh v. Badhava Singh, 100 P. L R. 1914 : 

22 I. C. 795 : 68 P. R. 19l4. 

-S. 202—(1882), S. 169— Cause of appeal- 

Determination—Only one appeal — Limitation. 

Appeals on the winding-up ol a company are 
governed by the same conditions in which appeals 
may be had from the decision or order of District 
Judge in cases within his ordinary original juris¬ 
diction; the condition being that there is only one 
appeal. The limitation for appeals under S. 169 
of the Companies Act, is three weeks from the 
date of the order of the District Judge. (Robertson 
and CJievis, J J ) Basheshar Nath v. Kanhya 
34 P. B. 1913 . 22 I C. 250 : 45 P. L. B. 1914. 

-S. 202—(1882), S. 169— Carelessness of 

pleader. 

Carelessness or ignorance of the pleader is not 
a sufficient cause for extending the period 
of three weeks for the notice as laid down by S. 
169 of the Companies Act. ( Chcvis , J.) Hiralal 
z\ Himalaya Glass WorksCo. 100 P.W.B, *911: 

101. C. 433 : 176 P. L. B. 1911. 

-S. 202—(1882), S. 169— Framing of issues 

— Appeal. 

The framing of issues by a court in a petition 
for the windmg-up of a company under the 
Companies Act, 1882, is not an ‘ order ’ within S. 
169 of the Act and is not appealable. (Benson, C.J~ 
and Napier, J.) South Indian Mills Co., Ltd- 
v. Burn & Co , Ltd. 16 1. C. 794, 

-S. 203 (3). 

If an extraordinary resolution passed under the 
section does not provide that, by reason of its 
liabilities, the company cannot continue its 
business and that it is advisable to wind up. * he 
defect is very serious. If. in passing an extra¬ 
ordinary resolution under the section directing * 
voluntary winding up the company, an irregularity 
is discovered after the supervision order has been 
made, the order may be discharged on application 
to the Appellate Court and, if necessary, tbc 
time for filing the appeal may be extended; (SAonr 
Lal, J.) Ramprasad v. Union Bank op India. 

13 P L R 1917: 38 I C 943: 35 P B- 1917- 
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--St. 207, 203 and 186—(1882>. Ss. 161, 173 

and 177— Revision of order—Jurisdiction of Court. 

An application, by the liquidator of a company 
voluntarily wound up, to call upon a contributory 
for payment of call money was dismissed by the 
District Judge who later on revised his order suo 
motu and directed the contributory to pay. Held, 
the District Judge had no power to alter his 
order suo motu , S 151 did not apply to the case 
of a company which was being voluntarily wound 
up ( Johnstone , /.) Nanak Singh v. Emperor 
28 I. C. 281 : 13 P, L R. 1915 : 259 P. W. R. 1915. 

——3. 207 11) — Bar to execution proceedings. 

S. 207 (l) does not bar execution proceedings 
against a company gone into voluntary liquidation, 
unless a competent court has granted leave for 
winding-up or stay of proceedings. A liquidator, 
or dissatisfied creditor can move the court (Pig- 
gott and Walsh. JJ.) Suraj Bhan v. Boot and 
Equipment Factory. 36 I C. 397: 38 All. 407: 

14 A. L. J. 513. 

-S. 208— Liquidator — Validity of appoint¬ 
ment disputed—Duties of Liquidator. 

When a person is appointed liquidator of a 
company, however, imperfect he may consider 
his appointment to be, if he is nominally a liqui¬ 
dator and acts as such, he must carry out the 
duties or excrciss the rights of a liquidator, and 
included in those duties is making a return of his 
appointment. On acceptance of the appointment 
as liquidator he must give notice of it according 
to law ; if he does not do so. then, unless there is 
some bona fide excuse he will be liable to a pen¬ 
alty. The penalty in the case was reduced to one 
anna, (Walsh, J.) Satis Chandra v. Emperor. 

39 I. C. 478 : 15 A. L. J. 346 : 

18 Cr. L. J. 510: 39 All. 412. 

-Ss. 215, 196— Company—Voluntary liqui¬ 
dation—Power to erde *■ public examination of 
Director. 

A voluntary liquidator is entitled to ask the 
court, under S. 215 of the Act, to make an order 
for the public examination of Directors, etc., 
which the court may make on the application of 
an Official Liquidator under S. 190 of the Act. 
(Macleod , C.J. and Heaton , 7.) NowRoji PUdumji 
v. Laxmax. 65 I. C. 831 : 44 Bom. 659: 

22 Bom L R. 219. 

——-B. 215 — Winding - up proceedings in 

Courts against Company in liquidation—Stay of. 

The fact that a resolution for volunta«y wind¬ 
ing-up is passed does not. like an order of wind¬ 
ing-up, by or under supervision of the Court, stay 
or invalidate any proceedings, executions* etc., or 
prevent actions being brought or continued 
against the company without the leave of the 
court. On application, however, • the court can 
stay any action, upon such terms as it thinks fit. 
A liquidator, therefore may obtain a supervision 
order to protect him against actions which are 
threatened and so save the expense of applying 
for the stay or restraint of proceedings against tbe 
company. (Shadi Lai , J ) The Liquidators of 
the Marwar Bank, Ltd v. Kanshi Nath. 

30 1. C. 657 : 182 F. L. R. 1915 : 

124 F, W. R. 1915. 
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-S. 215 — IVinding-up Proceedings—Stay 

—Direction of Court. 

In the case of a compulsory liquidation, the 
creditor is debarred from proceeding by way of 
action unless he can show special grounds why he 
should be permitted to do so. In the case of volun¬ 
tary liquidation, the onus is on tbe liquidator to 
show that an order should be made staying an 
action brought against the company, since prima 
facie the ordinary tribunal is the proper one to 
decide upon a claim against the company. The 
proceeding may be staved when liability is sub¬ 
stantially admitted and the dispute is only as to 
what is the exact amount due (Shadi Lai, J.) 
Liquidators of the Marwar Bank. Ltd. v. 
Panna Lal. 19 P. L. R. 1915 : 31 P. R. 1915 : 

27 I. C. 685 : 243 P. W. R. 1915. 

-S. 232 —Application for winding-tip — 

Subsequent to attachment—Sale of property — 
Validity. 

Long before applying for winding-up. the 
immoveable property of the Company was attach¬ 
ed in execution and it was sold after a winding 
up order had been passed. The Official liquidator 
applied to have the sale set aside on the ground 
that the sale was a putting in force of an execu¬ 
tion within S. 232. held that tbe sale was valid as 
the execution was put in force on the date of 
attachment which was long before the da'e of 
application for winding up. If a liquidator 
appeals in a case without the permission of the 
winding-up Court, he tuds the risk of having had 
to pay the costs in case of failure (Piggott and 
Walsh, JJ.) Official Liquidator, Kayastha 
Trading and Banking Corporation v. Sant 

NARAIN SfNGH. 

19 A. L. J. 262 : 60 I. C. 763 : 43 All. 433. 

-S. 234 —Compromise between liquidator 

and Contributory—When binding. 

Sanction bv extraordinary resolution as under 
S. 234 is necessary in order that a compromise 
between a liquidator of a Company and a con¬ 
tributor though it might, if found, be binding on 
the former person, will be binding on the Com¬ 
pany. (Shadi Lal and Lc Rossignol, JJ.) Liquida¬ 
tor, Union Bank of India v Gobjnd Singh. 

4 Lah. 239 : 77 I. C. 338 : 1924 Lah. 146. 

-S. 234 (ii)— Compromise by liquidator —- 

Validity. 

If a bank has gone into voluntary liquidation 
S. 234 provides that a liquidator could compromise 
all calls, liabilities to calls, debts, liabilities etc, 
with tire sanction of an extraordinary resolution of 
the Company but if no such extraordinary resolu¬ 
tion was passed sanctioning the compromise by the 
liquidator and if the compromise was actually 
entered into, the Bank should be held bound there¬ 
by so far as the debtor is concerned any loss 
occurring thereupon being recoverable from the 
liquidator, who bad ignored or exceeded his 
powers (Broadway J ) Gohind Singh v. Offi¬ 
cial Liquidator of Union Bank of India. Ltd. 

71 I. C. 724 : 1923 Lah. 85. 

-~S, 235 —Misfeasance — Claim fer com¬ 
pensation—Limitation—Commencement—Limita¬ 
tion Act, Art. 36— Applicability. 



1135 


CIVIL DIGEST, 1911—1923. 


1136 


COMPANIES ACT (VII OF 1913), S. 235. 

A claim for compensation for misfeasance under 
S. 235 of the Companies Act is governed by Art. 
36 of the Limitation Act, the provisions of which 
are made applicable by S. 235 (3). 

S. 235 does not create any new right or liability 
and time begins to run from the date of the mis¬ 
feasance for which compensation is sought. 
(Mar tinea ii , J.) Hukam Chahd v. Bank of Mul¬ 
tan 69 I. C. 255 : 1924 Lah. 285. 

-Ss. 235. 237—(1882). Ss. 214. and 216— 

Proceedings against Directors when lie. 

Bef ire taking any proceedings against the 
Directors of a company under Ss. 214 and 216 it 
must be shown that the companv was prejudiced 
by the act of Directors. (Johnstone C. J. and Le 
Rossignol. J.) Mathradasv. Abdul Ghani. 

28 P L. R. 191’ r : 

39 I. C. 769 : 23 P. TV. R. 1917. 

-S. 235—(1882). S. 214 -'Misfeasance and 

Breach of Trust by Managing Director—Liability 
to pay compensation to shareholders. 

Where the Managing Director of a Bank indu¬ 
ces the shareholders to pay a dividend partly out 
of what was really capital, he ‘misapp’ied’ the 
company money and is guilty of misfeasance aad 
breach of trust and could be compelled by the 
court to contribute a reasonable sum by way of 
compensation. (Johnstone and Shadi Lai. JJ.) 
Daulat Kai v. Emperor. 23 P. W. R. (Cr). 1915 : 

167 P. L. R 1915 : 

16 Cr. I.J.473 : 29 I. C. 105. : 28 P.R Cr. 1915. 

- 8 . 235 —(1882), S. 214 —Director's liabi¬ 
lity—Position of Director — Onus. 

S. 214 applies to the conduct of the Director 
as such and anything done by him during that 
period in his capacity as a debtor cannot be 
made a ground of liability under the section. A 
Director is n t a trustee of loans advanced by a 
company before his acceptance of office, as such. 
On an application under S. 214, the Liquidator 
sought to make an ex-Director liable on the 
ground that he did not at the time of his appoint¬ 
ment as Director, diidose his indebtedness to 
the company, held, that it was the duty oi 
the applicant to satisfy the court that loss 
or damage resulted to the company from the alle¬ 
ged non-disclosure. (Shadi Lai , J.) Hans Raj v. 
The Liquidator of the Lahore Bank, Ltd. 

59 P. L. B, 1915 : 46 P. W. B. 1915 : 

27 I. C. 594 : 60 P. R. 1915. 

-8. 235— Auditors of a Company — 

4 Officers* — Test cf . 

Whether the auditors of a company are its 
officers within S. 214 of the Companies Act must 
be decided with reference to the particular facts, 
and especially to fhe articles of association deal¬ 
ing with the duties of auditors and their relation¬ 
ship to the company. 

An auditor doing the work of audit under an 
appointment as such by the company cannot be 
heard to say that his appointmeot was invalid 
and improper. ( White and Tyabji , JJ.) Messrs. 
Lovelock and Lewes v. The Malabar Timber 
and Saw Mills, Ltd. 18 I. C. 997 ; 

13 M. L. T. 282. 


COMPANIES ACT (VII OF 1913), 8 . 269. 

-S. 235—(1882), 8 . 214— Auditor—Irregu¬ 
lar appointment — Liability. 

Where an auditor was appointed at a general 
meeting of shareholders without proper quorum, 
it is a mere irregularity and does not vitiate the 
appointment ; so they are not only de-facto bat 
also de-jure auditors and are liable for misfeasance 
(1897) 1 Ch D. 6«7, 66 L.J. Ch. 354, 76 L T, 239 ; 
45 W. R. 418. Foil. (Ormond and Twomey , JJ ) 
I Stuart Smith v . Official Liquidator and the 
Bank of Burma. 7 Bur. L.T. 230 : 

24 I, C, 431 : 8 L. B. R. 80. 

-Ss. 237 and 238— Person in two capaci¬ 
ties—Manager and shareholder. 

The fact that one of the members of a firm acting 
as Managing Agents of a company was punished 
in his individual capacity as a Director of the 
company is no gronnd for not punishing him in 
his capacity as a member of the inaoaging firm, 
(Rattigan. J.) Tota Ram v. Emperor. 

18 P R. Cr. 1916 : 35 I. C 482 : 17 Cr. L.J. 3 06 : 

143 P.L.R. 1 916. 

-S. 243— Power of liquidator after dis¬ 
solution 

Even after the dissolution of a company the 
liquidator can take action in respect of the assets 
realized after the dissolution of the company. 

( Johnstone , C J. and Le Rossignol , J.) MathaRA 
Das v. Abdul Ghani 28 P,L R. 1917: 

39 I. C. 769 : 23 P. W. R. 1917. 

-S. 246—(1882 ) S 254 —Scope of—Power 

of High Court to make rules—Costs. 

The power oi the High Court to make rules 
relating tu company is limited to making rules 
concerning the mode of proceeding to be had for 
winding-up a company and for giving effect to 
the provisions contained as to the xeducticn of 
capital and the sub division of shares of company. 
For the purpose of regulating costs in other pro¬ 
ceedings in company matters. recourse mu$t be 
had to rules framed by the High Court under its 
geueral powers. (Scott, C, J. and Batchelor , J ) 
Damodar Moholal Ginning and Manufactu¬ 
ring Co., Ltd. v. Nagindas Maganlal. 

39 Bom. 383 : 28 I. C. 359 : 17 Bom. L. R. 207 

• 

-S. 246— Company — Liquidation — Call on 

contributories — Notice—Necessity for , 

Before an order can be made for a call on con¬ 
tributories there should be a petition to the court 
as required bv rule 633 of the rules made by the 
Chief Court and notice in form 34 should be 
served four clear days before the date ot the hear¬ 
ing on each contributory, unless the Judge directs 
that personal service be dispensed with and adver¬ 
tisement in form 35 should be substituted there¬ 
for. In the latter case the advertisement should be 
published in sufficient time to enable absent con¬ 
tributories to come to the court in response to the 
general notice and show cause). If these essential 
rules are disregarded, the order for ac*ll cannot 
be maintained. (S»adi Lai, J.) GiRJA Na.ndaN 
Singh v. National Insurance and Banking 
Qompany. Ltd. 44 I. C. 139 : 1 P. B- 

- 8 . 269—(1882) 8 . 242 —Suit against regit" 

lered company dismissed after liquidation — R* 5 " 
judicata. 



ai37 


CIVIL DIGEST, 1911—1923. 


1138 


COMPANIES ACT (VII OF 1913), S. 284. 

The dismissal of a suit against a registered 
company after liquidation is no bar to the main¬ 
tenance of the claim before the Official Liqui¬ 
dator. I Rafiqnc and Piggolt, JJ.) Pea KEY Lal 
v. VV. K. 1'okter, Official Liquidator. 

24 I. C. 99. 

--Ss. 28* and 171— IVinding-up under for¬ 
mer Act—Application for leave of court for suit 
against company — Procedure. 

An order lor the voluntary winding-up of a 
company was passed betore the commencement 
of Act VII of 1913. In the course of the winding- 
up, the Official Liquidator sued A for the balance 
due from him on account of the price ot the 
shares purchased by him, and obtained an exparte 
decree. In 1913 A instituted a suit against the 
company contesting his liability for the said bal¬ 
ance. An objection was taken to the maintaina¬ 
bility of the suit on the ground that the leave ol 
the court required by the Companies Act for in¬ 
stituting the suit had not been obtained. There¬ 
upon A applied in 1919, to the High Court under 
S. 171 of Act VII of 1913 for leave to proceed 
with the suit. Held , that under S. 284 of Act VII 
cf 1913 the application for leave of the court in 
respect of the suit was governed by S. 136 of the 
Act VI of 1882 and not by S. 171 ol Act VII of 
1913 and did not therefore lie in the High Court. 
{Knox, J.) Ali Akhtar v. The People s In¬ 
dustrial Bank, Ltd. 18 A. L. J. 296 : 

68 I.C. 607 :2 U. P. L. R. (A) 82. 

-S. 284— Winding up commenced before 

new Act came into force—Procedure is that 
under the old Act. 

When proceedings in winding up were com¬ 
menced Act VII ot 1913 came into force. S. 284 
lays down that for all purposes connected with 
the winding up, the old Act should be regarded 
as in force. An appeal against the order of the 
District Judge roust be filed and notice served in 
such a case within 3 weeks ot the order as laid 
-down in S 169 ot ihe old Act. ( Chevis , J.) Hem- 
raj v, Punjab Tannery Company. 

68 I. C. 792 : 1923 Lah. 98. 

-8. 284— Pending Proceedings , if affected 

by new Act. 

The plain and rational meaning of S. 284 is 
•that the new Act operates on proceedings arising 
■ out of the windings up wnich commenced after 
its enforcement (r, e. April 1, 1914) and that no 
.part of the Act applies to pending liquidations, 
(Shadi Lal. J.) Daulat Rai v. Wazik Chand 
20 P. R, 1915 : 29 I. C. 272 : 35 P. L. R. 1916. 

-Ss 284 and 202 — Appeal — Nolice not 

served in three weeks—Second appeal — Proce¬ 
dure—Old Law. 

Section 284 of the Companies Act (VII of 1913) 
expressly provides that the old Act shall be deem¬ 
ed to remain in force in respect of pendiog 
proceedings. An appeal to the Divisional Judge 
was dismissed under Section 169 of the old Act 
because notices of appeals were not served upon 
the respondent within three weeks from the date 
• of order of the District Judge. Held , no second 
-appeal lay from the order of the Appellate Court. 

VOL. 11—72 


COMPANY—Contract. 

(Shadi Lal , 7.) Thakar Das v. Official Liqui¬ 
dator, The Peshawar Bank, Ltd. 

225 P. W. R. 1915 : 28 I. C. 90 : 

40 P. L. R. 1915. 

COMPANY 

Contract. 

Director. 

Liquidation. 

Winding-up. 

Miscellaneous. 

Contract 

- Contract — Manager — Authority to buy 

liability cf stranger or Manager or Manager’s 
partner—Express or implied authority. 

The Manager or Managing Director of a Mill 
Company cannot purchase, on behalf of his mill, 
theMiabil'ty of a stranger still less of their ovn 
manager or manager's partner in a private tran¬ 
saction of his own. (Sir George Farewell.) Raja 
Bahadur Motilal shivlal v. The Bombay Cot¬ 
ton Manufacturing Co., Ltd. 23 M.L J. 596 : 
19 C. W. N 621: 21 C L. J. 524 ; '7 M. L. T. 443 : 

0915) M. W. N. 790 : 2 L. W. 560 : 

30 I. C. 59 ; 17 Bom. L. R. 484 (P. C.) 

- Contract —Limited Company Indivi¬ 
duals. 

A limited company is a distinct persona from 
the individuals composing it. (Lord Shaw ) Ram 
Kanai Singh v. Mathewson. 42 C. 1029 : 

42 I. A. 97: 19 C. W. N. 585 : 17 M L. T, 377 : 
13 A. L. J. 634 : 21 C. L. J. 446: 17 Bom. L. R. 449: 

2 L, W. 555 : 3 J I. C 55 (P. C.) : 20 M. L. J. 80. 

- Contract—Charge created by — Validity 

— Creation of charge in violation of prior agree¬ 
ment with third party—Plea of invalidity on 
ground of—Absence oj resolution authorising char¬ 
ge—No exts'encc of minimum number of 
Directors of company. 

In a suit to enfoice a charge against a company 
the pica of the invalidity thereof was Set up on 
the grounds that the same was created in viola¬ 
tion of a prior agreement between itself and a 
third party that it should not create such charge 
while the loan to the third party remained un¬ 
paid, and that there was no prior resolution of 
the Company's Board ot Directors authorising 
the creation of the charge in question and that 
at the time of the creaiion of the charge, the 
Board of Directors of the Company was defective 
in that there were not the minimum number of 
Directors, held ll) that whate\er might have been 
the force ot the plea put forward by the third 
party, the defendant company could not plead its 
own incompetency and as the plaintiff had no 
notice of the irregularities which formed the basis 
of the second plea the charge was not invalid and 
the defendant company could not plead their re¬ 
gularity as a bar to the enforcement of the 
charge. ( Davar , J.) Shivlal v. Tricumdas 
Mills Co.,.Ltd. • 14 Bom. L. R. 45 : 

14 I. C. 353 : 36 Bom. 564. 

-- Contract by promoters before incorpora¬ 
tion—Cannot be ratified. 

A Company cannot ratify or adopt a contract 
entered into by a person on its behalf belore 
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COMPANY—Contract. 

in corporation though it may enter into a new 
contract embodying the terms of the old one or 
adopting the old one. ( Chevis . /.) Surendro and 
Coy v . Punjab Tannery Coy. 68 I. C. 787 : 

1923 Lah. 100. 

- Contract—Alteration of. 

When once the rights of parties dealing with a 
registered company have become fixed by a con¬ 
tract, the company cannot bv a special resolution 
subsequently passed, alter those rights. (1900) 
1 Ch. 656 Ref. (Ayling and Tyabji , JJ.) Kanjee- 
varam Hodgsonpet Thanarakshana Nidhi v. 
Kandaswami Nayaker. 28 I. C. 847. 

Director. 

- Director—Payment by, of uncalled capi¬ 
tal due. 

Where the Directors of a company knowing 
that the Company is insolvent make payment of 
money representing the uncalled capital due as 
shares, the payment must be treated as payment 
towards capital and not as loan to the company. 
(1 Valsh and Ryvc*. JJ.) Hari Ram v. The Com 
merc!al Bank, Ltd. 62 I. C, 889 : 

19 A. L. J. 445. 

- Director — Powers—Articles of Associa¬ 
tion. 

Where the Articles provide for notice in wri¬ 
ting to a member whose share the Company desi¬ 
res to forfeit, it cannot work forfeiture without 
such notice. The Director of a Company has no 
power to cancel or forfeit shares or release share¬ 
holders in the absence of such special power. A 
resolution authorizing the return of the money of 
those who have not paid the allotment money and 
who do not desire to remain as members is ultra 
tires. {Walsh and Ryves, JJ.) Peoples Indus¬ 
trial Bank Ltd. v. Jalpa Prasad. 

8 U. P, L. R (All) 57 : 62 1. C. 450 : 

19 A. L. J. 351. 

- Directors—Resignation by—Withdrawal 

of—Validity. 

One of the Articles of Association of a company 
provided that a Director might at any time give 
notice in writing of his intention to resign and 
after fifteen days from the service of such notice, 
bis office should become vacant, Held , that after 
the expiration of the fifteen days a Director cannot 
be allowed to withdraw his resignation. ( Davar , 
/.) Shivlal v. Trichumdas Mills Co., Ltd. 

36 Bom. 564 : 14 I. C. 253 : 14 Bom. L. B. 45. 

- Directors—Power of Directors to delegate 

their powers—Effect of allotment and remedies. 

The Directors cannot delegate I heir power of 
allotment of shares if the allotment requires the 
judgment of individual Directors by reason of 
special features. If the Directors have no right 
to delegate, a purely ministerial officer like the 
Secretary cannot allot. When the shares have 
been allotted and accepted the title of the allottee 
becomes complete and the right to rescind the 
contract on the ground of misrepresentation and 
fraud must be exercised at the earliest possible 
moment when the allottee becomes aware of it 
Want of promptitude in repudiating, will always 
be held fatal to the claim. An allottee under an 
irregular allotment of shares can apply to have 


COMPANY—Liquidation. 

his name removed from the register but he cannot 
do so after he has accepted the share-certificate. 
(Sadasiva Aiyar and Napier. JJ.) I'usarala 
Sanyasi v. Guntur Cotton Jute and Paper 
Mills Co, Ltd. 26 I. C. 349 :16 M. L. T. 538. 

Liquidation. 

- Liquidation—Application for shares on 

condition. 

A person applying for shares in a company on 
a particular condition cannot, when the condition 
is not fulfilled, be treated as a share-holder. ( Bea¬ 
man and Heaton , JJ.) Ramanbhai i>. Gitashikam. 
Ladliprasad. 42 Bom 595 ; 46 I C 672 : 

20 Bom L R- 692. 

- Liquidation—Share entrusted to mana¬ 
ger for sale—Misrepresentation —Winding-up — 
Liability of shareholder. 

Plaintiff entrusted his shares in a Bank to the 
manager of the Bank for sale. After a few days 
the manager told that shares had been sold and 
credited to bis account. Subsequently warrants 
for the dividend on the shares were sent to plain¬ 
tiff who signed and returned them to manager to 
be hande 1 over to purchaser. On the liquidation of 
Bank plajntiff, discovered that the shares had not 
been sold. He paid a call of the Liquidator and 
sued the Bank for recovery on the ground of neg¬ 
lect and misconduct of the manager. As the di¬ 
vidend warrant had been sent to plaintiff he had 
noticed that bis name was still on the register of 
share holders and as he remainded owner of the 
shares he was Doteniitled to recover. ( Macleod, 
J.) NAROTAR V. INDIAN SPECIE BANK 

38 I. C. 717 : 19 Bom, L. B. 186. 

- Liquidation-Shareholder—Right to have 

his name struck ojf the list of contributories. 

In proceedings to wind up the affairs of a 
company, a shareholder is not entitled to have 
his name struck off the list of contributories on 
the ground that he was induced to purchase 
shares by false reports and balance sheets issued 
by the company. He shou'd have taken steps to- 
get his name removed before the commencement 
of winding-up ; otherwise he is too late. (Macleod 
J.) Hirji Khetsey v. The Indian Specie Bank. 
LTD. 27 I. C. 505 : 17 Bom. L. B, 65. 

- Liquidation—Security deposit mixed 

with fund% by agreement—Paymant of interest 
Liquidation—Rights of depositors. 

In a liquidation of an insolvent Bank, if the 
occasion for realizing the security has not arisen 
and if with the consent of the g’ver of security, the 
security deposit is mixed with the funds of the 
Bank, without being earmarked and left alone as 
in going Banks, in consideration of an agreement 
to pay interest on it, the Bank is only a debtor and 
not a trustee. Where an agent of a Bank deposit¬ 
ed as security a certain amount for the faithful' 
discharge of his duties and the deposit carried 
an interest of 6 per cent (or its use, the money 
being repayable if not forfeited for loss, etc., caus¬ 
ed by the Agent’s default, the Aged could only 
rank as an ordinary creditor and could not take 
preference over other creditors of the Bank »» 
liquidation proceedings- (Scott, C. J. and Davar„ 

7.) Malvankar v. The Credit Bank of Indja. 
Ltd. 27 I. C. 343 : 16 Bom. L. B. I 39 - 
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COMPANY—Liquidat ion. 

- Liquidation—Position of. 

The Official Liquidator of a Bank cannot be 
looked upon as the Agent of the Bank. He is an 
officer of the court whose r'ghts depend on the 
terms of his appointment. (Choudhri, J.) Deutch 
Asiatische Bank v. Hiralal Burdhan & Sons. 

47 I. C. 122. 

- Liquidation—Landlords right after li¬ 
quidation. 

The landlord of a company is entitled to be 
paid rent and royalties accruing due subsequant 
to liquidation if the liquidators remained in 
possession but where the landlord acquiesces in 
the liquidator's possession, he cannot claim as a 
secured creditor any rent or royalties due before 
or after the liquidation. ( Fletcher, J.) Charnock 
Collieries Co Ltd v . Bolla Nath Dhah. 

17 I. C. 976 : 39 Cal. 810. 

- Liquidation — Solvency , test of — Interest, 

proof of. 

The solvency of a company is established if 
surplus assets sufficient to pay up interest accru¬ 
ing due after commencement of liquidation are 
leit after satisfying the principal and interest up 
to the date of the winding up. Interest is payable 
upon debts carrying interest out of surplus assets, 
if the company in liquidation turns cut to be sol¬ 
vent. Af<er the winding up, the creditor would 
get interest as incidental to his debts though not 
mentioned in order of adjudication ; no proof of it 
is necessary. (Shadi Lai, J.) Ganesham Das v. 
Public Banking Co. 1 Lah. 164 : 56 I C. 251 : 

2 Lah. L. J. 558. 

- Liquidation—Company accepting pro- 

note in lieu of premium—Suit on pro-note dismis¬ 
sed on merits — Rcs-judicala. 

Where a suit by the Liquidators of a company 
on a promissory note executed by a person for mo¬ 
ney due on shares ik dismissed on the merits the 
same matter cannot be re-agitated in the liquida¬ 
tion court as the acceptance of the pro-note in 
lieu of shares amounted to a novation of the con¬ 
tract to pay the premium, and the suit on the 
pro-note was dismissed on the merits by a com¬ 
petent court. (Shadi Lai , J.) Mathra Das v. 
Official Liquidator Popular Bank, Ltd. 

87 P W. B. 1918 : 46 1 C, 586 : 86 P. L. B. 1918. 

- Liq lidation — Contributory—Father pur¬ 
chasing share in the name of minor son — Liabi¬ 
lity. 

A father purchasing shares in a company in his 
minor son’s name is personally liable on the shares 
and, in the list of contributories the lather’s name 
can be substituted for the sons though the court 
has plenary powers to rectify the list of the contri¬ 
butories. ( Shadi Lai, J .) Behari Lal v. Official 
Liquidator, Amritsar Bank. 46 I. C. 432 : 

61 P. B. 1918. 

- Liquidation—Contract to take shares — 

If can be repudiat-.d after commencement of li¬ 
quidation. 

A share-holder cannot have his contract to take 
shares, set aside, after the commencement of win- 
ding-np proceedings of a company, unless be has 
repudiated and taken proceedings to repudiate 1 


COMPANY—Winding up. 

them before such commencement. [Shadi Lal , /.) 
Hakim Rai & Sons v. Kharak Singh. 

46 I. C. 21 : 42 P. B. 1918. 

- Liquidation—Deposit receipt in favour 

of several persons—Payment of dividend to one. 

A liquidator is not bound to pay a dividend to 
any one or more of the joint holders of a fixed de¬ 
posit receipt in favour of several persons not pay- 
ble to ‘either or survivor' without obtaining a dis¬ 
charge ( Broadway > J .) Gokal Chanda v, Doaba 
Bank, Ltd. 48 P. B. 1918 : 44 I. C. 848 : 

47 P. W. B. 1918. 

- Liquidation — Contributory — Objection. 

The court must inquire into and decide the 
objections raised by the contributories as to their 
liabilities as such. (Shndi Lal , 7.) Ganfsh Sing 
v. Shankar Lal. 138 P. L. B. 1915 : 

128 I. C. 142 : 56 P. W. B. 1915. 

- Liquidation—Contributor ics — Question 

not to be reopened. 

An order passed by court bringing the name of 
a person as a contributory on the list of contribu¬ 
tories, if not appealed against, is final and cannot 
be challenged barring the question as to the 
liability of such person as contributory, being 
reagitated. (Shadi Lal, J.) Kanshi v. The 
Peshawar Bank, Ltd. In Liquidation. 

227 P. W. B. 1915 : 28 1. C. 95 : 41 P. L. B. 1915. 

Winding up. 

- Winding up — Contnbulory — Application- 

for allotment of shares under conditions — Non- 
compliance — Effect of. 

A person was induced by the Managing Direc¬ 
tor of a company to apply for certain additional 
shares on condition that he would be appointed 
a Director. The shares were allotted but the 
allotment money was never paid and the share¬ 
holder was never appointed a Director Shortly 
afier this the company went into liquidation, 
Held, that the alleged shareholder could not be 
placed on the list of contributories as the condi¬ 
tion on which he consented to become a share¬ 
holder had not been fulfilled. The mere omission 
to reply to or repudiate the allotment did not 
matter. ( Piggott and Walsh, JJ.) Powell v. 
Dr. S. SEN. 40 All. 45 : 43 1. C. 134 : 

15 A. L. J. 893. 

- Winding-up. 

Either a compulsory or a voluntary winding-up 
of a corporation does not dissolve it at the 
commencement. ( Fletcher and Smither. JJ.) 
Kusum Kumari v. Surendra Krishna. 

42 1. C. 455, 

- Winding-up—Private sale—Prejudicial 

to interests of creditors and contributors—Court 
entitled to set aside. 

Where a transaction by way of a compromise 
or alienation of the property of a company io 
liquidation is entered into, the court can set aside 
the transaction it it-is detrimental to the interests 
of the creditors and contributories of the 
company. (Shadi Lal, J.) Kundan Lal v. The 
Official Liquidator of the Diamond Jubilee 
Flour Mills Co., Ltd., Delhi. 

48 I. C. 919 : 7 P. W. B. 1919. 
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Miscellaneous. 

- Articles of Association — Construction — 

Application for transfer of shares in register — 
Death of Manager of a joint family—Right of 
succeeding Manager to be registered as share¬ 
holder. 

The manager of a joint Hindu family who was 
possessed of certain shares in a limited company 
died leaving his eldest son as the next manager 
and the son applied to be registered in the books 
of the company as the holder of ihc shares. Held. 
the son was entitled to be registered under 
Articles 9 and 30 of the Articles of Association. 
[Walsh and Stuart , JJ.\' Peary Lal v. Muir 
Mills Co., Ltd., Cawnpore. 41 All. 619 : 

17 A. L. J. 783 : 51 I. C. 322: 1 U.P.L R. («.C ) 75. 

- Shareholders—Rights of—Courts when 

can interlcre-Adjournment — Chairman's rights. 

Irregularity in the proceedings of a limited 
company are not a matter for the Court but it is 
dealt with by the majority of the shareholders. 
The Courts will interfere only if the rights of the 
share holders ate infringed or if a case of fraud 
or ultra vires is made out Where the Articles j 
of Association empower the Chairman to adjourn 
meetings with its consent, he is not bound to do i 
it even jf the meeting desires an adjournment. 1 
A shareholder is not entitled to operate as much 
as he pleases, but for a reasonable time. [Pratt, 
J.) Parshuram Dattaram v. Tata Industrial 
Bank, Ltd- 47 Bom. 915: 25 Bom. L. R. 1083: 

1924 B. 102. 

- Liquidator—Attachment prior to liqui¬ 
dation. 

The property of a company of limited liability 
attached before its.liquidation does not vest in 
the Liquidator, but the property of an insolvent 
vests in the receiver under similar circumstan¬ 
ces (Jenkins, C.J. and Holmwood , J.) Amritalal 
v. Ankul Chandra. 43 Cal. 586 : 

34 I. C. 253 : 20 C. W. N. 358. 

- Dealings with strangers. 

A stranger dealing with a Joint Stock Company 
may assume that all the acts of the company or 
on its behalf arc regular and proper and a 
stranger is entitled in equity to have a charge on 
the property of the company though the loan 
advanced was not authorized by the Directors, 
since the Managing Agent had agreed to that 
effect. (Fletcheri J.) Dharnock Collieries 
Co., Ltd. v. Bolnath Dhar. 

17 I. C. 976 : 39 Cal. 810. 

- Chairman—Position Suit — Share-holders. 

A Chairman of a meeting is neither wholly a j 
'ministerial nor a judicial officer and for his bona 
fide acts of excluding a shareholder from voting 
or from becoming Director he cannot be sued. 
Courts do not generally interfere with internal , 
management of a company at the instance of a 
member unless there is something illegal, oppres¬ 
sive fraudulent, or ultra vires on the part of the 
company, An individual shareholder of a company 
is not competent to make use of the name of the 
company as plaintiff in an action and the rule is 
aimilair with regard to a number of share-holders. 


COMPROMISE. 

If they institute a suit in the name of the 
company they must show that they have been 
authorized by a majority at a general meeting of 
the company to do so, or that they have exhausted 
all reasonable means of obtaining the institution 
of the suit by the company on that the case is 
one of urgency, in which latter event they insti¬ 
tute the suit at their peril and subject to their 
being able to satisfy the court that they have the 
support of the majority. The Court struck out the 
name of (he Code as a co-plaintiff where plaintiff 
failed to satisfy any of the above conditions, 

I Ratligan and Shalt Din. JJ.) Ram NaRAiN v. 
Ram Kishen. 46 P R. 1911 : 179 P. L. R 1911 : 

10 I. C. 515 : 108 P. W. R. 1911. 

COMPARTMENT, 

Sec Railways Act. 

COMPENSATION. 

See (1) Land Acquisition Act. 

(2) T.P. Act, S.51. 

COMPETENT COURT. 

See (1) Civil Procedure Code, S. 11. 

(2) Practice—Jurisdiction. 

COMPETENT PERSONS TO DEPOSE AS WIT¬ 
NESSES. 

See Evidence Act S. 118. 

COMPLETION OF TRANSFER. 

See T. P. Act, S. 5-4. 

COMPOSITION. 

See (l) Debtor and Creditor. 

(2) T. P. Act, S. 53. 

COMPOUND INTEREST. 

See Interest. 

COMPROMISE. 

See also (1) C. P. Code, O. 23, R. 3. 

(2) Registration act, S. 17 (2) (vi), 

- Effect on other suits. 

When parties are competent to put an end to 
I litigations and do put an end to one litigation by 
which other litigations are also put an end to, no 
court with judicial notice of the compromise can 
proceed with tbe hearing in other suits. Where 
the filing of further and special vakalatnamas 
was intended in the minutes of compromise, bat 
the parties knew what the lerms were on wbicb 
the suit was to be compromised and had assented 
to these terms and did not consider that it was 
necessary to file any further and special vakalat 
namas and treated the compromise as binding 
upon them and acted upon it. Held, that the 
compromise bound the parties. (Sir John Edge.) 
Sourindra Nath Mittra v. Heravba Nath 
Bandopadhaya. 45 M. L. J.453 : 

(1923) M. W. N. 734 : 33 M. L. T. (H C.) 294 : 

L. R. 4 A. (P. C.) 138 : 1923 P. C. 98. 

- Appeal—Waiver of plea of Limitation• 

Where the plea of limitation is waived though 
the suit is time-barred, the decree following is a 
consent decree and thus not appealable. (Lord 
Buckmaster.) Ramachandra Deo Garu *• 
Chaitana Sam. 12 L. W. 260 : 

18 A. L. J. 625 : (1920) M. W. N. 366: 

39 M. L. J. 68 : 28 M. L-1 M : 

24 C. W. N 1055 : 2 U. P. L. B. 122: 

56 I. C. 539 :22 Bom. L.B. 1313: 

47 I. A. 200 (F.C.)- 
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- Effect of — Antecedent rights of parties recover the same and was bound to spend the 

not to be reopened — Rights enforceable only money for the expenses, and was liable to account 
under compromise. to the defendants lor the expenditure. ( Richards . 


An application by the widow of the last owner 
for probate of his will was opposed by the 
nearest male heir according to the rule of primo¬ 
geniture which governed the estate. The male 
heir had also brought a separate suit against the 
widow for declaration of the invalidity ol the 
will and in this suit the parties entered into a 
compromise under which the validity of the will 
was left unascertained but the interests of the 
parties during their lives were adjusted by con¬ 
sent. and the male heir was to be the absolute 
owner and occupy the Gaddi on the death of the 
widow. After the compromise the will was 
admitted to probate. Held , that the question 
whether the property went to the male heir with 
or without the incident of impartibility depended 
on the construction of the compromise and not 
upon tlie validity or otherwise of tbe will—the 
very thing which the agreement of compromise 
was made to avoid. The impartibility of the 
estate having been preserved by the compromise, 
the rights of the heir were not affected by the 
subsequent grant of probate of the will. (Sir 
John Edge.) Lakhraj v. Hakpal Singh. 

34 All. 65 : 39 I A. 10 : 11 M. L. T. 1 : 

(1912) M.W.N. 16 : 9 A L.J. 40 : 16 C.W.N. 217 : 

15 C. L J 72 : 14 Bom. L. R 33 : 

13 1. C. 269 (P. C.) : 23 M. L. J. 1. 

- Limited owner — I-'amily settlement. 

Where a compromise of disputed claims is ar¬ 
rived at with a limited owner on the antecedent 
title set up by the parties, the compromise is not 
an alienation by the limited owner but is a family 
settlement. Tbe reversioners cannot question it 
as an alienation by the limited owner. (M. Ameer 
Ali.) Khunni Lal v. Go bin da Krishna Nakain. 

33 All. 356: 38 I. A. 87: 15 C. W. N. 545: 
8 A. L. J. 552: 13 C, L. J. 575: 13 Boir- L. R. 427: 

10 M. L. T. 25: 11911) 1 M.W.N. 432 : 

21 M. L. J. 645: 10 I.C. 477 : (P.C.). 

- Parties agreeing to abide by decision of 

Court-~Xo Appeal. 

Where parties to a suit agree to abide by the 
decision of the Court it is not open to either to 
question the correctness of the decision in appeal. 
(Bancrjec and Goktil Prasad, JJ.) Shahzadi 
Begum u. Muhammad Ibrahim. 19 A. L. J. 14: 

59 I. C. 787: 43 A. 266- 

- Joint Hindu Family—Hindu widow. 

A compromise decree against a Hindu widow 
binds the reversioner if it is shown that alienation 
was made for purposes justifying a sale by Hindu 
widow, yPiggott and Lindsay, JJ.) Kanfaiya 
Lal v. Kishori Lal. 38 All. 679: 

35 I. C. 683: 14 A. L. J. 881. 

- Construction — Will, 

Where a will under which the plaintiff was to 
keep the income in his hands, spend a certain 
sum on ‘deorhi’ expenses and pay the heirs of the 
deceased their proportionate shares of income, 
led to litigation which resulted in a compromise 
whereby tbe beirs got proportionate shares in the 
property aDd agreed to pay the expenses mention¬ 
ed in the will. Held that plaintiff was entitled to 


C\ J. and Bancrjec, J.) Zainulab Din v. Zakir 
Husain. 26 J. c. 313 : 12 a. L J. 513. 

- Power of Court — Mortgage. 

A court cannot, on prool of the genuineness of 
a compromise, go behind and enquire whether 
the mortgage created by the compromise is ficti¬ 
tious or not. (Ryvesaud Lyle. JI.) Ram Kuuer 
Fande V. M us am mat Ram Da si. 35 All. 428: 

20 1. U. *14 : 11 A. L. J. 645. 

Penally—Clause for foi fcilure—Power of 
Court to relieve against. 

A consent decree provided that, if the plaiotili 
paid a certain amount to the Oeieudam belore 
October 4, 1917. the defendant should deliver pos¬ 
session oi afield alter harvesting tne crop in 
February 1918, and that, if the payment was not 
made in time, tne defendant would retain tbe field. 
The payment was not made within due date 
which was. October 4, 1917; Out it was made on 
the November 2b, 1917, the delendant contended 
i that as the payment wab not made within tune he 
dad become owner cf the field ,—Htld though 
the plaintiff might have paid the amount decreed, 
within the month allowed he would not have got 
possession until the February lollowing and that 
wab evidently the important date considered by 
the court ana by the parties when they arranged 
tne compromise and theretore, the held should 
not be allowed to be forteited- (Macleod, C. J. and 
Heaton, J .) Suppudhodu Gujak v. Madhava Rao 
I JIVARAM Gujak. 44 Bom. 644: 57 1. C, 534 : 

22 Bom. L. H. 780, 

- Effect of. 

Ter Beaman, J. —The joint effect of Rajinama 
and Kabuliyat between a mortgagor and a mort¬ 
gagee or between a mortgagor and a third party, 
is to indicate that in the nisi case the equity of 
redemption has been extinguished and that in the 
second case it has been transferred. 5-A 87 ot 
15 Diss, S. A, 87 of 1915, Diss. (Scott* 
C.J. and Beaman, J.) Imam Ibrahim v. Bhau v. 
Appaji Jadhav. 41 Bom. 510: 40 1. C. 68 : 

19 Bom. L. R. 329. 

- One party agreeing to accept the other 

as tenant—Agreement to lease — Registration. 

A solenamah which was for all intents and pur¬ 
poses a mere record of certain agreement which 
the parties had come to out of court for the settle¬ 
ment of iheir differences existing at that time 
and whereby the plaintiffs agreed to accept the 
defendant as tenant with certain rights and a cer¬ 
tain rate ot rent and to give effect io which a for¬ 
mal document io the shape of a Kabuliyat would 
in future be executed by the defendants, is not a 
lease or agreement tolease and is not compulsori¬ 
ly registiable, 39 C. 663 Ref, The document was 
in effect merely a record of an oral agreement 
between the parties which was reduced to the 
form of writing only by way of a memorandum. 
(Suhrawardy and Cuming. JJ,) Alam Mulla v. 
Surendra Kumar Karforma. 

71 I, C. 307: 50 Cal. 79 : 1923 C. 433. 
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- Matters outside suits. 

Compromise embodying terms beyond the sub¬ 
ject matter of the suit may be recited in the dec 
ree which should be passed in accordance with 
that part of the compromise which relates to the 
suit. ( Mukerjee and Panton , JJ.) Jivan Krishna 
v. Ramesh Chandra Das. 65 I. C. 47. 

- -Construction of agreement not barred• 

Though a party to a compromise cannot con¬ 
test its binding character, he is not precluded 
from raising a question which turns on the cons¬ 
truction of the agreement then arrived at. ( Rich¬ 
ardson and Huda, JJ.) Mathuka Debya v. Be* 
Joy Singh. 62 I. C. 627 

- Penalty—Relief against forfeiture— 

Power of Court. 

The execution court may consider what the 
rights of the parties, equitable or otherwise, are 
which follow from the contract embodied in the 
decree on compromise. A compromise decree 
cannot alter the relation of the parties as they 
existed under the agreement and therefore if the 
Tight to relief is an incident of the compromise it 
will remain unaffected even after the decree had 
been passed. (Chatterjee and Panton , JJ.) 
Surendka Nath Banerjee v. The Secretary 
of State for India. 

57 I. C. 643: 24 C. W. N. 545, 

- Elfect of— Minor parties. 

A consent decree differs from a decree of Court 
in this, that no one is a party to the decree who 
has not willingly contracted to govern himself by 
the decree if sui juris and if he is not, the court 
must have declared the decree consented to for 
him by his guardian to be for his benefit. (Holm- 
wood and Imam, JJ .) Abdui. Hakim Gazi v. I 
Panchi Dasi. 32 I. C. 849. 

- Meaning of. 

Settlement of a doubted claim is a binding 
arrangement which the parties thereto are noi 
permitted to resile from. Real consideration of a 
compromise is the abandonment of a claim and 
not the sacrifice of a real right. (Mookerjce. J.) 
Upendra Nath v. Bindeshri Prasad. 

20 C. W. N. 210: 32 I. C. 468: 22 C. L. J. 452. 

- Setting aside — Mistake. 

A compromise decree is only a mere formal ex¬ 
pression of the contract between the parties and 
as such, is as capable of being rectified for an ap¬ 
propriate mistake as any other contract. (Jenkins, 
C. J. and Holmwcod, J.) Kusadhji Bhakta v. 
Broja Mohan Bhakta. 19 C. W. N. 1228: 

31 I. C. 13: 43 Cal. 217- 

- Power of Court—Setting aside—Grounds 

A deliberate compromise with knowledge of all 
facts and under independent advice cannot be an¬ 
nulled. ( Holmwood and Chapman, JJ.) Bejoy 
Krishna Majumdar v. Dwarka Krishna MaJum- 
dar. 25 I. (J. 218. 

- Binding nature of—Alienation by widow 

—Suit to set aside—Compromise —Subsequent 
claimants when affected. 

A Hindu widow in possession of husband's es¬ 
tate alienated it in favour of her son-in-law. The 
reversioner brought a suit for declaration that the 
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alienation was null and void. To avoid a costly 
and protracted litigation the parties entered into 
a compromise as a result of which they made cer¬ 
tain arrangements for the enjoyment and disposal 
of the properties. Held that the compromise was 
valid and binding on persons deriving titles from 
the alienee. It was also not competent to plaintiff 
who had not been born at the date of the com¬ 
promise to impeach it by a suit. (Broadway and 
Abdul Quadir, JJ.) Mt. MaLTO v Fakiria. 

4 Lah. L. J. 27: 1922 Lah. 115 (2). 

- Doubtful questions of law or fact—Wai¬ 
ver— Compromise. 

When doubtful questions of law or of fact have 
arisen between two parties and each of them has 
agreed to waiver what he honestly believes to be 
his lawful claim in whole or in part the transac¬ 
tion amounts to a Compromise, the waiver or 
abandonment on cither side furnishing the con¬ 
sideration, provided of course that both parties 
had equal knowledge of the facts and equal 
opportunities of a scertaining their rights. A 
Compromise entered into in good faith and 
with belief that it is best in the circumstances by 
a collateral having right to object to an aliena¬ 
tion, is binding on the persons succeeding to his 
interest. (Broadway and Raoof.JJ.) JaIRAM v. 
Jelu. 67 I. C. 362: 1 L. L. J. 133. 

- Parties not objecting to it for a long 

time are bound by it. 

A compromise deed affecting immoveable 
property not only binds the parties signing it but 
it also binds other parties to the suit who stand 
by but do not object to it for a long time. (Scott- 
Smith, J.) Mitha-Mal v. Shivra.m. 

60 I. C. 484, 

-- ‘Setting aside—Mode of. 

A consent decree cannot be set aside by the 
consent of the parties. (Wallis, C. J Sadasiva 
Aiyar and Spencer, JJ.) Yegnarama DlKSHl- 
dar v. Gopala Pattar. 

(1918) M. W. N, 595 : 47 I. C. 548 : 8 L. W. 357. 

- Effect of alienation—Nature of. 

Compromise does not stand on the same foot¬ 
ing as alienation, and a compromise bona fide 
made, cannot be re-opened by any one. ( Abdur 
Rahim and Srinivasa Atyangar, JJ.) JMUTHU- 
KUMARASAWMY V. SUBRAMANIA AlYAR. 

33 I. C. 687 : 31. M. I. J 87. 

*- Penalty—Relief against. 

The power of the court to grant relief against 
the enforcement of a penal clause is not confined 
to contracts between landlord and tenant but 
extends to a compromise decree also : 23 M.L.J. 
488 : (1914) M. W. N. 92 Foil. (Oldfield and 
Sadasiva Aiyar. JJ.) Jogamma v. Ramalakshimi. 

30 1 C. 248 : 2 I. W. 635. 

- Validity—Vakil exceeding power. 

Where a vakil entered into a compromise with 
the opposite party and without settling the matters 
in dispute, left the parties to fight out their rights 
in a fresh litigation and also surrendered the 
suit property to the adverse party. Held, that 
the vakil acted improperly and the compromise 
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rwas invalid. ( Benson and Sundara Aiyar , JJ.) 
Makka Mudaliar v, Dbvasikamani. 

13 I. C. 595 : (1912) M. W. N. 158. 

- Effect of—Disputed claim — Strangers’ 

■rights not affected. 

A widow adopted B as son and bequeathed 
dier properties to plaintiff, B sued for possession 
of the estate but compromised the suit where by 
■ B executed a sale in favour of'the Plaintiff of all 

• his rights as an adopted son. Plaintiff sued to 
recover from the defendant upon three bonds 
executed by biin in favour of the widow. The 
defendant pleaded that he had adjusted the claim 
by payment to B. Held, that as there was no 
-admission by the plaintiff that B had any right to 
the widow's estate as adopted son, B had no 
right to give discharge to the defendant and 

-consequently the adjustment with him could not 
be set up against the plaintiff. ( Kotwal . A.J.C .) 
Ramlal v. DatU. 55 I. C. 418. 

- Mistaken view of law. 

A compromise of a disputed title or a doubtful 
.right is not rendered invalid because it proceeds 
■on a wrong legal ground. The justification for 
the compromise is that the parties do not know 
what the courts will ultimately decide and prefer 
to settle the matter amicably and avoid the 

• expense of further litigation. If a compromise 
could be attacked on the ground that if the issue 
had gone to trial the court would have decided it 
•differently, the whole object of the agreement 

would be defeated and no compromise would be 
safe from attack. ( Daniels and Lyle . A.J.C.) 
.Kuar Nageshar Sahai v. Kuar Mata Prasad. 
69 I. C. 730 : 25 0. C. 189 : 9 0. L. J. 235 : 

1922 Oudh 236. 

- Admission—Evidential value is title. 

Where the compromise is not binding on the 
parties any recital in it is not of much value as 
evidence. Parties are often willing to make 
admissions for the purpose ol effecting compro¬ 
mise, to which it would be unfair to hold them, 
if compromise falls through. ( Daniels and Lyle. 
A. J. Cs.) Kuar Nageshar Sahai v. Shiam 
Bahadur. 74 I. C. 265 : 

26 0. C 33 : 1922 0. 231. 

- Inchoate — Actings of the parlies — 

Estoppel. 

Even where a compromise or settlement is 
considered to be defective or inchoate and in¬ 
sufficient to make a final and validly concluded 
agreement, the subsequent acts of the parties may 
be such as to supply all defects. In fact, when 
the actings and conduct of the parties are found¬ 
ed upon it. as in the case of a part performance 
of an agreement, the locus penitentiae which 
exists in a situation where the parties started 
upon nothing but an engagement which is not 
final or complete is excluded, for equity will, 
support a transaction, clothed imperfectly, in 
those legal forms to which finality attaches 
after the bargain has been acted upon. The 
conduct of minors however cannot be pleaded in 
defeasance of their rights to repudiate the act of 
their guardians during their minority. But if 
their guardians had acted for their henefit, and 
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after attaining majority they continued to derive 
the benefit which the transaction conferred on 
them, it is not open to them to take advantage of 
the absence of registration, particularly when 
the parties can no longer be restored to their old 
positions without material prejudice to the interest 
of one of them. \Kanhaiya Lai , J. C.) Raghubar 
v. Ram Bharose. 66 I. C. 412 : 

8 0. L. J. 392 : 1922 Oudh 217. 

1 Parties — Obligations — Conditional 

decree. 

Where several obligations are imposed upon 
parties to a compromise, who also get several 
rights, and a party comes to a Court to enforce 
his rights alone, the Court has power to pass a 
decree in his favour, conditional on his per¬ 
forming his obligations towards the other parties. 
[IVazir Hasan , A. J. C ) Amir Ali v. Iqbal Ali. 

24 0. C. 22 : 61 I. C. 312 : 8 0. L. J. 287. 

- -Effect of—Parties cannot resile from. 

Where a dispute is settled and the terms of 
the settlement are embodied in a compromise, 
none of the parties can resile from the condi¬ 
tions. (Daniels and IVazir Hassan, AJ.Cs.) 
Rampat v. Durga Bharti. 

7 0. L. J 547 : 60 I. C. 440 : 23 0. C. 303. 

- Construction — Granting—Allowances to 

partners — Party's right when commences. 

In the case ol an application for execution of a 
compromise decree granting allowances to par¬ 
ties. there is a presumption in favour of the right 
ofthe actual parties to suit to claim those allowan¬ 
ces from the date of the compromise, not merely 
from the date of the decree, in the absence, of 
anything to the contrary. ( Staurt, J, C. and 
Kanhaiya Lai, A. J. C.) Dil Abza Begum v. 
Deputy Commissioner, Baharaich. 

37 I- C. 133 : 3 0. L J. 570. 

- Effect of—Antecedent rights not in 

force. 

A compromise between a mortgagee and his 
transferee to the effect that the latter was to be- 
deemed to be the proprietor of the property, allow¬ 
ing the mortgagee a certain percentage of the 
Government revenue for his life, is binding On tl e 
heirs of the mortgagee whatever may be the natuie 
of the transfer originally, ( Kanhaiya Lai, A. J. C ) 
Jiva Ram v. Sarxam Singh. 20 I. C. 61. 

- Partition of partition not comprised in 

compromise—Notice to dejendants. 

Where a petition ol compromise is filed by 
some defendants who had compromised, the 
court is not competent to partition properties not 
included in the petition of compromise without 
notice to the defendants who had compromised. 
(Das and Kulwant Sahay, JJ. Shahdeo Shukul. 
v. Jageshar Prasad Shukul. 1923 P. 293. 

- Counsel exceeding power. 

Where the applicant cballanged the consent 
decree on the ground that his counsel misappre¬ 
hended against instructions:— Held, on the facts 
proved that the agent of the appellant acquiesced 
in the settlement though under protest proposed 
by the counsel in the interest of his chief and 
that he accepted it when every attempt to raise 
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.money necessary to satisfy Plaintiff's claim failed, 
the decree was binding on him, Two proposi¬ 
tions are well settled ; first that express authority 
is not needed for a counsel to enter into a com¬ 
promise within the scope of the suit and second¬ 
ly where there is limitation of authority and i 
that limitation is communicated to the other side, 
consent bv counsel outside the limits of his autho¬ 
rity would be of no effect. IDus and Bucknill , 
JJ,) Nilmoni Chaudhuri v. Kedah Nath Daga. 

3 P. L. T, 371 : 1 P. 489 : 

67 I. C. 96 : 1922 P. 232. 

- Execution. 

Consent decree stipulating execution on default 
of payment can b* executed without attaching 
the property. (Das and Adumi, JJ .1 Arunbati 
Kumap.i v. Ram Niranjan. 

58 I. C. 299 : 2 P. L. T. 38. 

COMPROMISE DECREE. 

See also (1)C P. Code, O. 23, R. 3. 

(2) Compromise. 

(3) Decree. 

(4) Registration Act, S, 2 (vi). 

- Settlement bv Limited owner—Reversioner 

when bound. 

Settlement of bona fide dispute made on com¬ 
promise by a limited owner is binding on rever¬ 
sioner. yRyves and Gokul Prasad JJ.) Narain 
Singh v. Raj Kumar. 

20 A. I. J. 251: L. R. 3 A. 229: 66 I. C. 62 : 

44 A. 428 ; 1992 A 217. 

- Setting aside—Compromise brought about 

by undue influence. 

A consent decree can be set aside by suit if it 
was brought about by means of undue influence. 
(Karamat Husain and Chamier, JJ ) ShamiNath 
v. Ramjas. 34 All. 143: 13 I. C. 80 : 9 A. L. J. 1. 

- Execution beyond time allowed by the 

decree is barred—'Time of essence - Varying terms. 

It cannot be laid down in the hard and fast 
way as being a universal proposition capable of 
no explanation or deviation, that a consent decree 
differs from a contract in asmuch as its terms 
can never be varied except by consent. 
On January 29, 1920, the parties arrived at the 
compromise in question. There was a provision 
in that compromise for the payment by the defen¬ 
dant of a certain sum of money and the building 
of a new wall within two months from the date 
of that compromise. Admittedly the money was not 
paid nor the wall built within the two months. 
Nothing was done by either party until the defen¬ 
dant took out the execution. There was no 
evidence at all of any intervening acts of the 
parties after the date of the decree. There was 
therefore, a lapse of time of just over one 
year from the date fixed by the compromise 
for the performance of the acts. Held : 
That time was the essence of the contract ; 
the defendant was out of Court because he | 
was a year out of time and no waiver or a new 
agreement had been shown to have taken place. 
But supposing time was not of essence of the 
contract the defendant could not even then, after 
an unexplained delay of one year obtain specific | 
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performance of this agreement. ( Marten andr 
Fawcct, JJ.) Sh anker Sakha ram v , Ratanj-- 
Premji 47 B. 607: 25 B. I. R 328: 1923 B. 441. 

- Alteration—Powers of Court—Dek. Agrr- 

hief Act, S. 15-B. 

A Court cannot alter the terms of a consent 
decree. A consent decree made without comply¬ 
ing with the special provisions of S. 15-B is 
not bad in law. (Macleod, C. J. and Shah, J.) 
Madhav v. Appaji. 45 Bom. 1123t 

62 I. C. 634 : 28 Bom L. R. 603„ 

-1 "a riatio n of— Execu tio n. 

A consent decree can only be varied by consent. 
No modification of a consent decree can be allowed" 
in execution on grounds not recognized in the 
decree itself as giving a right of such modifica- 
cation. 16 Bom. L. R. 670 'Foil. (Scott, C. J. and 
Beaman. J.) L4CHIRAM DagdURAM Marwadi v. 
Jana Yesu Mang. 27 I. C. 830: 16 Bom. L. B. 668. 

. J/ 

- Setting aside—Fraud — Procedure and 

Practice. 

A consent decree can be set aside on ground of 
fraud either by a regular suit or by an application- 
for review of judgment, but not to by a rule on 
motion. ( Beaman, J.) Fatmabai v Sonabai. 

86 Bom. 77 : 11 I. C. 568 : 13 Bom L. R. 573. 

- Mortgage suit—Xo final decree necessary 

Compromise decree makes it unnecessary to 
pass a final decree and property can be sold 
without a final decree. ( Ghose and Panton, JJ.) 
Hemendra Lal Singh Dkop. Fakir Chandra 
Datta. 27 C W. N 021 ; 

74 I. C 929 : 50 C, 650. 1923 Cal. 626.. 

- How far binding. 

A compromise decree is just as binding on the 
parties as a decree on contest but the decree has 
no grater validity than the compromise itself* 
(Chatterjee and Pan ton, JJ.) Rajendra KUMAR 
Bose v. Biswarup Dey. 35 C L J 173 :. 

64 I. C. 603. 

- Matters not directly in issue. 

A compromise decree, as regards matters not 
directly in issue in the suit cannot be enforced in 
execution but the decree evidences the agreement 
entered into as regards those matters. (Xewbould 
and Suhrawardy, JJ.) Jagabhandu Saha v. 
Hari Mohan Roy. 62 I. C. 663- 

- Right to forfeiture -Equitable jurisdiction. 

Although a consent decree embodies a right to 
forfeiture, the Court can grant relief against for¬ 
feiture, as it would, in the absence of such a 
consent decree and in case of suit to enforce the 
compromise. Where a consent decree directs 
payment on a certain date, time is not the essence 
of the contract and the Couit can extend time for 
payment. ( Mookerjee , A. C. J. and Fletcher, J) 
Kandapa Nag v. Banwari Lal Nag. 

60 I. C. 864: 33 C. L. J. 244. 

- Binding force—Right of third party. 

The propriety of a consent decree can be 
tioned only by the parties thereto, 35 C. 420. ~ 7 » 

A. 271, 14 C. W. N. 191 Rel. The principle that 
a decree by consent was operative between tne 
parties as long as it was not set aside in a pro ?*:. 
judicial proceeding in the same maimer, as « 1 
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were a decree upon contest, could not be applied 
to affect a stranger to the decree, who is entitled 
to show that the decre was fraudulent and collu¬ 
sive and does not affect his legal rights. (Mookerjce 
and Beachcroft, JJ) Fatf.h Chand v. Nar Singh 
Das. 16 I. C. 988 : 22 C. I.. J. 383. 

# 

- Setting aside — Fraud — Mistake. 

A consent decree has no greater validity than 
the compromise itself. A consent order is 
only the order of the court carrying out an 
agreement between the parties and as the agree¬ 
ment could be set aside, it it existed alone and the 
order was out of the wav, the court has power to 
set aside the order founded upon the agreement, 
when it is proved that the agreement was invalid 
by reason of fraud, mistake or any other similar 
circumstances. (Mockerjee and Beaohcroft, 77.) 
Kshetra Moni Das! v. Amodini Dasi. 

10 I. C. 611. 

- Joint Hindu family. 

A consent decree by a Hindu widow bind par¬ 
ties to it only as an ordinary decree does. 6 C. L. 
J. 490 ; 13 C. W. N. 147; 9 M. I. A 539; 8 A 365; 
5 Bom. L.R. 885; 29 A. 487 ; 30 A. 75 Ref. (Moohcr- 
jee and Carnduff , JJ.) Rajalakshmi Daseb v. 
Katyayani Dasbk. 12 I. C. 464 : 38 Cal. 639. 

- Setting aside — Effect of — Pleader's 

authority—Effect of setting aside a coin promise 
decree. 

When a consent decree of a court is set aside 
in a separate suit by the same court on the 
ground that the pleaders acted beyond their 
authority in the first suit, the original suit revives 
(Mookerjce and Coxe, JJ.) Raj Kumar Roy v. 
Hara Krishna Ciiakravarti. 

10 I.C. 355: 15 C.L.J. 217. 

- Setting aside—Fraud of Agent — Con¬ 
tents—Remedy by suit—Application for, 

An application under S. 151 for setting aside 
the decree on compromise, the consent of the 
party to which, was obtained by fraud of agent 
and in ignorance of the contents is not maintain¬ 
able. The remedy open to the party is an ap¬ 
plication for review or separate suit. (Oldfield 
and Venkatasubba Rao, JJ) Alamelu Ammal v. 
Rama Iyer. 43 M.L J. 290 : 16 L.W. 440 : 

(1922) M.W.N. 495 : 70 I. C. 425 : 
31 M.L T, 132 : 1922 M. 446. 

- —■Setting aside-—Effect of—Restoration of 

the appeat withdrawn—Under compromise. 

On principles of equity, a party prevented from 
enforcing his right should be restored to his ori¬ 
ginal position when the party preventing him is 
permitted to recede from the compact wholly or 
in part. Where an appeal is withdrawn under a 
compromise between the parties but the compro¬ 
mise was afterwards set aside at the instance of 
an undivided.son of one of the respondents. Hi Id, 
that the appellant should thereafter be allowed 
to prosecute his appeal. (Abdul Rahim , Offg, 
C. J. and Seshagiri Aiyar , 7.) Venkata Rao v. 
Tulja Ram Rao. (1917) M.W.N. 80 : 

38 I.C. 270: 5 L.W. 482. 

VOL, 11—73 


COMPROMISE DECREE. 

- Penalty—Power to relieve. 

A provision in a compromise decree directing 
possession to be given to plaintiff in case the de¬ 
fendant failed to fulfil the terms, is penal and 
may be relieved against. Courts will generally 
relieve a party from a penal clause in a compro¬ 
mise decree where time is not of the essence of 
the contract, and where the interests of third 
parties are not affected. This is so, especially 
where a too strict adherence to (he wording of 
the compromise will defeat the ends of justice. 
(Seshagiri Aiyar and Kumaraswami Sastri , 77.) 
Bherma Venkataramana ?•. Bommini Gurappa. 
28 M. L. J. 488 : 28 I. C. 970 : 2 L. W. 537. 

- Sc fling aside—Settlement. 

A compromise decree is on the same footing 
as the settlement reached out of court, and it can 
be questioned on the grounds on which the set¬ 
tlement can be questioned. (Wallis, C J.and 
Hannay, J.) Arunachellam Chettiar v. Vel- 
LAPPA Thambiran. 28 M. L. J. 410 : 

28 I.C. 337: 18 M.L.T. 135. 

- Penalty—Provision for interest in dcaree. 

A provision in a decree for an enhanced rate 
of interest ia case of default is not penal, if the 
enhanced rate is not unreasonable. (Sankaran 
Hair and Ayling, JJ.) Ratnaswami Chetty v, 
Ratnammal. 27 M.L J. 388= 

15 M. L. T. 415 : 24 I. C. 135 : 

1 L. W. 446. 

- Penalty—Court's Power to relieve. 

Courts in India have power to relieve against 
forfeiture or penalty even where a decree based 
upon compromise provides for such forfeiture. 
(Sadastva Aiyar and Spencer, JJ.) ANA Mohi- 
DIN V. VEDIVAI.AGIANAMBIA PlLLAI. 

22 I. C. 37 : (1914) M. W. N. 92. 

- Date of operation of. 

A compromise becomes operative when it is 
embodied in the decree. Therefore if the com¬ 
promise fixes any time for the doing of an act, 
the time is to be calculated from the date of the 
decree and not from the date of the compromise. 
(Daniels, 7.C.) Ilahi Raza Khan v. Mt. Taiba 
BEGAN! 66 I.C. 273 : 9 O.L.J. 53. 

--- Extension of time to pay money — Power 

of Court. 

Where a compromise decree providing for pay¬ 
ment of money cn a prescribed date and in case 
of failure the forfeiture is to result, courts should 
consider in each case whether time was of the 
essence of the transaction and if relief against 
forfeiture should be given or not. If time is not 
of the essence courts have power on equitable 
grounds to extend the time. (Mullick and Buck- 
nill, JJ.) Mt. Nand Rani Kuer v. Durga Das 
Narain. 2 Pat. 906- 

1924 Pat. 122: 5 Pat. L.T. 401 : 

1924 P. 387. 

-:— Construction — Decree for delivery of 

lands with rents and profits—Collection of rent 
before such delivery—Liability to account. 

Where under a compromise decree the r'espon - 
dent undertook to 'deliver possession of certain 
lands as they then exited together with the renls 
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CONSEQUENTIAL RELIEF. 


and profits which had accrued till then, the res¬ 
pondent must be held to hold the property there¬ 
after in a fiduciary capacity and for the purpose 
of handing over the property to the appellant. 
Where therefore the respondent cut down certain 
trees on the land and appropriated them to his 
own use then he was acting in breach of the ob¬ 
ligation he was under by reason of the decree 
and was in fact committing a breach of trust. 
Further the respondent was liable to account to 
the appellant for all tbe rents that he had collec¬ 
ted from the tenant since tbe date of the decree. 
( Miller , C. 7. and Jwala Prasad, 7,1 Mahadeo 
Prasad Sahu v. Gajadhar Prasad Sahu. 

73 I.C. 359: 1 Pat. L.R. 145 : 1924 P. 302. 

. - Rcgistratio n — Execution. 

When a suit is disposed of according to the 
settlement which contains matters outside the 
scope of the suit, then registration of that settle¬ 
ment is not necessary. Consent decree stipulat¬ 
ing execution on default of payment can be exe¬ 
cuted without attaching the property. (Dus and 

Adami, 77.) Arunbati Kumari i\ Ram Niran- 
JA>J. 58 I. C. 299: 2 P. L. T. 38. 

- Effect of. 

If the parties to a suit agree to certain terms 
and these terms are embodied in a consent de¬ 
cree by a court having jurisdiction to deal with 
the suit, the decree if not set aside binds the par¬ 
ties and cannot be impeached on the ground that 
the court would not have passed it after contest. 
(Pratt, J.C.and Cohen, A.J.C.) Amibai v. Mooso 
Rahimtoola. 

10 I.C. 982: 4S LR 271. 


CONDITIONAL GIFT. 

See (1) Succession Act, Ss. 113 — 124. 
(2) T. P. Act, Ss. 25-29. 

CONDITIONAL SALE. 

See (1) Mortgage. . 

(2) T. P. Act, S. 58. 

CONDUCT. 

See Evidence Act, S. 115. 
CONFESSION. 

See Evidence Act, Ss. 24—30. 

CONFIDENCE 

See Evidence Act, Ss. 126—129. 

CONFIDENTIAL COMMUNICATIONS. 

See Evidence Ac , Ss. 122, 126- 129. 

CONFIDENTIAL RELATION. 

See (1) Contract Act, S. 16. 

(2) Evidence Act, S. 111. 

13' Trust. 

(4) Trusts Act. 

CONFIRMATION OF AUCTION SALE. 

See C. P. Code, O. 21, Rr. 90—92. 

CONFISCATION. 

See (1) Act of State. 

(2) Crown. 

(3) Grant. 

(4) Hindu Law—Joint Family. 

CONFLICT. 

-of decision. 

See C. P. Code, S. 11. 
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COMPROMISE PETITION. 

See (1) C. P Code, O. 23. 

(2) Compromise. 

COMPULSION. 

See (1) Contract Act, S. 16. 

(2) Pardanashin Lady. 

COMPULSORY DEPOSIT. 

See C. P. Code, O. 21, R. 84. 

COMPUTATION OF TIME. 

See Limitation Act, S. 12. 

CONCILIATION. 

See (1) Arbitration. 

(2) Award, 

(3) C. P. Code., Sch. II. 

(4) Dekhan agriculturists Relief Act. 

CONCURRENT FINDINGS. 

See (1) Practice. 

(2; Privy Council. 

CONCUBINE. 

See Hindu Law—Maintenance. 

CONDITION. 

See (1) Deed—Construction, 

(2) Evidence Act, S. 92. 

(3) Succession Act, Ss. 99—124. 

(4) Transfer of Property Act, Ss. 10— 

20 . 

> 15) Will—Construction. 


-of Equity. 

See Practice. 

-of Evidence. 

See Practice. 

-of Laws. 

See (1) International Law. 

(2) Interpretation of Statutes. 

\3) Negotiable Instruments Act. 

Ss. 134—137. 

(4) Practice. 

-of Rulings. 

See Practice—Precedent. 

CONJUGAL RIGHTS. 

See (1) Husband and Wife. 

(2) Restitution of Conjugal Rights, 

CONNIVANCE. 

See (1) Abetment. 

(2) Acquiescence. 

CONSENT. 

Ste (1) Acquiescence. 

(2) Estoppel 

— — . p8cre o 

See (1) C. P. Code, S. 96 and O. 23, R. 3. 

(2) Compromise. 

-Order. 

See C. P. Code, S. 96 and O. 23, R. 3. 

CONSEQUENTIAL RELIEF. 

See Specific Rblief Act, S. 42. 
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CONSIDERATION. 

See (1) Contract Act, Ss 2 and 25. 

!2j Evidence Act, Ss. 102 and 103. 

13) Family Arrangement. 

CONSIGNMENT. 

See Railways Act, S 72. 

CONSIGNOR AND CONSIGNEE. 

See Railways Act, S. 72. 

CONSOLIDATION. 

See (1) Mortgages. 

(2 1 T. P. Act, Ss. 60 and 61. 

CONSOLIDATION. 

-of appeals 

See C. P. Code, S. 151. 

-Suits. 

Sec (1) C. P. Code, S. 151. 

(2) Practice. 

CONSPIRACY. 

See Tort. 

CONSTITUTIONAL LAW. 

- ■ - Parliament—Membership of — Disquali¬ 
fication — Contract with Secretary of State for 
India. 

A member of Parliament is disabled from sit¬ 
ting and voting in the House, if he or his firm (of 
which lie is a partner) makes contracts with the 
Secretary of State for India in Council for or on ac¬ 
count of the public service of the Crown in Indi?. 
When the first section of the Act of Parliament. 
1782 (22 Geo. II, Ch. 45) after enumerating several 
office holders proceed to add the words‘any other 
person or persons whatever* the doctrine of ejus- 
deni generis applies. Any other person means 
any one who holds an office in the British Govern¬ 
ment of a similar kind to those enumerated. 
The ‘ public service ’ required by the Act need 
not be one either executed or requited within 
Great Britain or paid lor out cf any particular fund. 
The lourth section ot 41 Geo. Ill, Ch. 52, passed 
in 1801 is not a surplussage. It enlarged the area 
of disqualification. (Lord Chancellor.) Sir Stuart 
Samuel, In the matter of, 

19 I. C. 765 : 17 C. W. N. 735 (P. C.) 

CONSTRUCTION. 

Sec (1) Contract—Construction. 

(2) Deed—Construction. 

(3) Hindu Law—Will. 

(4) Lease—Construction, ' 

(5) Mortgage—Construction. 

(6) Will - Construction. 

CONSTRUCTION OF STATUTES. 

See Interpretation oe Statutes. 

CONSTRUCTIVE ESTOPPEL. 

See (1) C. P. Code, S. 11. 

l2) Evidence Act, S. 115. 

CONSTRUCTIVE NOTICE. 

See T. P. Act, S. 3. 

CONSTRUCTIVE TRUST. 

See (1) Trust. 

(2) Trusts Act, Ss. 80—y4. 


CONTEMPT. 

CONSUMMATION OF MARRIAGE. 

See Mahomedan Law—Marriage. 

CONTEMPORANEOUS AGREEMENT. 

See il) Deed—Construction. 

(2) Evidence Act, S. 92. 

CONTEMPT. 

- Judge—Public acts— Ofen to criticism 

by the public. 

No privilege or protection attaches to the public 
acts oi a judge which shield him, in regard to 
these, from free and adverse criticism. (Lord 
Shaw) Channing Arnold v. Emperor. 

41 Cal. 1023 : 41 I. A. 149 : 18 C. W. N. 785 : 

26 M. L. J. 621 : 15 Cr. L J 309 : 
1 L. W. 461 : 7 Bur. L. T. 167 : 
(1914) M. W. N. 506 : 16 M. L. T. 79 : 
12 A. L. J. 1042 : 20 C. L. J. 161 : 
23 I. C. 661 : 13 Bom. L. R. 544 : 

8 L. B. R. 16 (P. C.). 

- Imputation of illegality in procedure. 

If in an application for iestoration of a case 
dismissed for default the plaintiff states that ‘the 
order was against rules of law,' no contempt of 
Court is meant. (Walsh, J.) Kadhory v. 
Emperor. 42 All. 26 : 

52 I. C. 279 : 17 A. L. J. 898 : 20 Cr. L. J. 615. 

- Pleader—Vtrbal explanation. 

Where in proceedings for contempt of Court 
a pleader assured the Court that the words were 
not meant for the Court, his assurances should 
suffice for his acquittal. (Knox, J.) Kambali 
Rai v. Emperor. 

14 Cr L. J. 637 : 2L I. C. 1007 : 11 A. L. J. 955. 

- Newspaper criticism — Immediate 

apology—Effect of 

It is not always a defence loa rule for contempt 
of Court that a newspaper guilty of contempt 
immediately afterwards published an apology to 
the court. ( Mad cod , C. J. and Crump , /.) Mar- 
maduke Pickthall, In re. 25 Bom. L. R. 107 '• 
24 Cr. L. J. 313 : 72 I. C. 73 : 1923 Bom. 242. 

- Criticism in newspaper -Imputing judi A 

cial dishonesty is contempt. 

Where the articles as a whole would leave on 
the mind of an ordinary reader the clear impres¬ 
sion that injustice had been deliberately done on 
political grounds to some of the accused who were 
apparently, innocent, in other words, it attributes 
judicial dishonesty to the Judges. Held, such an 
article constitutes a contempt of Court. The court 
has to consider the natural and probable effect of 
the article and not only the intention of the editor. 
Any unfair criticism of Courts or Judges con¬ 
stitutes such an interference with the administra¬ 
tion of justice as should be punished. The ten¬ 
dency of such criticism is to undermine the 
dignity of the Court and in’the end to embarrass 
the administration of justice. The High 
Court will not act so much to protect the 
dignity of its Judges, as in the interest of the 
administration of justice (1899) A. C. 549 ; (1900) 

2 Q. B. 33 ; 33 Bom. 240 Foil. (Shah, A. C. J and 
Crump , J.) Emperor v. Marmaduke Pickthall. 
24 Cr. L. J. 289 : 72 I. C. 17 : 25 Bom. L. B. 15 : 

1923 Bom. 8. 

4 
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- Scandalous attacks on Court's integrity 

—High Court tan committ for contempt. 

In matters of contempt the court acts not lo 
defend the dignity of any Court or Judge but to 
safeguard the proper administration of justice and 
to ensure that the confidence of the public in that 
administration shall not be in any way impaired. 
The High Court has jurisdiction to punish for 
contempt a person who makes scandalous attacks 
on its integrity and impartiality. (Marten and 
Crump , //.) Satyabodha Ram Chandra Ada 
Baddi, In rc. 24 Bom. L. B. 928 : 23 Cr. L.J. 644 : 

69 I, C. 84 : 47 Bom. 76 : 1922 Bom. 426. 

- News paper comment—Contempt of lower 

court—Jurisdiction of High Court to take action 
in respect of. 

The opponent, the editor of a weekly newspaper 
issued at Dharwar, published an article commen¬ 
ting on certain proceedings in the Court of the 
First Class Magistrate at Dharwar. The comments 
attributed partiality to the Magistrate in favour of 
the prosecution, criticised the proceedings in his 
Court in an unfair manner, and suggested that 
he acted under the instructions of the District 
Magistrate and not in accordance with his own 
conscience. The Government of Bombay 
applied to the High Couit for a rule calling upon 
the opponent to show cause why he should not 
be committed for contempt of Court in respect of 
the publication of the article. At the hearing ol 
the rule the opponent raised a preliminary objec¬ 
tion that the High Court had no jurisdiction to deal 
with the contempt of inferior Criminal Courts. 
Held , that the comments constituted a contempt 
of the Magistrate’s Court, that the publication ol 
the article constituted also a contempt of the 
High Court as tending to impede the due admi¬ 
nistration of justice and that, therefore, the oppo¬ 
nent was liable to be dealt with by the HighCourt. 
Per Macleod , C. /.—The High Court possesses 
the same powers of punishing for contempt 
as the Court of the King's Bench Division by 
virtue of the Common Law of England. 
Per Shah , /.—The High Court has no power to 
punish for contempt of Ciiminal Courts subordi¬ 
nate to it. It is difficult to hold that because a 
contempt of Court is punishable under the English 
Common Law it is punishable as such in India 
even though the Indian Law does not make it 
punishable. It would be in effect creating a new 
offence to hold that a contempt of a subordinate 
Court as such is punishable. The High Court has 
no powers with reference to the contempts of 
other Courts similar to those of the King’s Bench 
in England, which it exercises under the Common 
Law of England. It has no powers such as the 
Court of King's Bench in England as being the 
custos morutn of all the subjects of the realm 
under the Common Law ol the land. The mere 
fact that the High Court has powers ol superin¬ 
tendence over the subordinate courts docs not 
give to it any such jurisdiction. (Macleod. C. J. 
and Shah, J.) Emperor v. Balkrishna Govind 
Kulkarni. 46 Bom. 592 : 24 Bom. L, B. 16 : 

28 Cr. L. J. 177 : 65 I. C. 753 : 1922 Bom. 52. 

- Publication of \procecdings pending 

leave of Court — Comments—Jurisdiction of High 
Court in respect of contempt of inferior courts. 


CONTEMPT. 

Comments on or extracts from any pending 
proceedings before a Court cannot be published 
unless the leave of the Court be first obtained be¬ 
fore decision. Any act done or writing published, 
calculated (a) to obstruct or interfere with the due 
course of justice or the lawful process of the 
Court, or (6) to bring a Court or a Judge of the 
Court into contempt or to lower his authority is a 
contempt of the Court. The High Court has 
power to protect in a proper case courts in the 
mofussil over which it exercises supetvision 
against contempt. (Marlin, Hayward and Kajiji , 
JJ.) Mohandas Karamchand Gandhi and 
Mahadeo Haribhai Desai, lure. 

21 Cr. L. J. 835: 58 I. C, 915: 

22 Bom. L, B. 368* 

- Summary procedure — Fine —Ultra vires. 

An order of Court summarily finding a person 
for contempt, for not appearing, as directed by a 
notice to appear is ultra vires. (Richardson and 
Hnda , JJ.) Chogmal v. Emperor. 

50 1. C. 981 : 20 Cr. L. J. 373 : 

23 C. W. N. 389. 

- Rending case —Comments by paper likely 

to prejmhee trial — Punishment. 

To make comments on a pending case, when 
the comments have the effect of prejudicing 
the fait trial of an accused person amounts to 
contempt of Court. When during the pendency 
of a trial on a serious charge the whole thing is 
treated by a journalist as a humorous event on 
which the public are invited to laugh, it is a mat¬ 
ter that must be dealt with seriously. The power 
of committing a citizen or a journalist to jail or of 
inflicting a fine or punishing him in any other 
way, such as, making him pay costs, should be 
exercised with the greatest caution. Contempt 
matters are matters not between the parties but 
are matters between the respondents and the 
Court can accept an apology which it considers 
sufficient. ( Davar , J.) Claridge, In re. 

13 Cr. L, J. 461 : 15 I. C. 93 : 14 Bom L. B. 231* 

- What is—Newspaper article—Power of 

High Court. 

Contempt of Court by a speech or writing may 
bo (1) by scandalizing the Court itself or (2) by 
abusing parties to an action or (3) by prejudicing 
the public in favour of or against a party before 
the cause is heard. Proceedings for contempt by 
scandalizing the Courts are never obsolete. Con¬ 
tempt of Cuuit is of two kinds, Civil contempt 
and criminal contempt. A criminal contempt * s 
conduct that is directed against the dignity 
and authority of the Court. A civil contempt 
is a failure to carryout the orders of the 
C'vil Court. The primary purpose in a eri* 
mioal contempt is the vindication of public 
authority by the punishment ol an Act direct¬ 
ed against the Maje^y of the law, and the 
proceedings conform as nearly as possible to pro* 
ccedings in criminal cases , while contempt >n 
civil cases is at the instance of a private party. 
The nature of proceedings in a civil contempt < 3 
civil in the beginning and criminal in the end. 
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A proceeding for contempt has ttie essential quali¬ 
ties of a criminal proceeding. High Courts in 
India arc Courts of Record and have summary 
powers of punishment for contempt combined 
against the Court or the judges when the Court is 
not sitting. The printer and publisher of a news¬ 
paper is liable for contempt even though he was 
not aware of the subject-matter constitution such 
contempt. The question whether Directors of a 
Newspaper Limited Company are responsible for 
the contemptuous articles appearing in their paper 
is a question of fact, and it cannot be held as a 
rule of law that they arc responsible In cases of 
contempt of Court, the question is not whether the 
articles did in fact obstruct but whether they 
are calculated to obstruct or interfere with the 
due course cf justice. In ascertaining the mean¬ 
ing of articles and the intention with which they 
are used, the Courts will give the words their na¬ 
tural meaning and put a fair interpretation on the 
language used. Mere disclaimer on the part of 
the publisher about the intentional disrespect is 
not a good defence, when the purpose and ini ca¬ 
tion of the articles and their meaning is obviously 
of a contrary import. (Sanderson, C.J., Woodroffe, 
Mookcrjec, Chilly and Fletcher, JJ .) Tarik Kanti 
Biswas, In the matter of. 45 Cal. 169 : 

26 C. L. J. 459 : 19 Ci .L. J 530 : 

45 1. C. 838 : 21 C. W. N. 1161 (F. B.). 

- Summary proceedings — High Court— 

Demonstration against a 1 udge—Advertisement. 

Tbe High Court has power to take proceedings 
for contempt of Court whether the contempt is 
committed in the Court during the pendency of a 
proceeding or not. The mere offer of an apology 
does not cotitle a person accused of contempt to 
be discharged. To say that the sentence is ‘Cruel’ 
may be contempt but it would not be a contempt 
if it were said that the sentence is severe; adver¬ 
tisement in a newspaper for demonstration against 
a judge is contempt of Court but not so, if it 
were published for obtaining an expression of 
public opinion. ( Peacock , C. J. and Macphzrson, 
J.) Banks and Fenwick, In the matter of, 

19 Cr. L. J. 449 : 45 I. C. 113 : 26 C. L J. 401. 

- What is—Duty of Court-Court of Record 

—Power to commit—Procedure — Libel—Liabili¬ 
ty of aulhur, printer and publisher—Commitment 
for contempt — Jurisdiction. 

Courts of justice ought to preserve their pro¬ 
ceedings from being misrepresented ; and the 
minds of the public should not be prejudiced 
against persons concerned as parties in causes be¬ 
fore the cause is finally heard. The misrepre¬ 
sentation need not be wilful. To charge a judge 
with tyranny in the mode of disposing the cases 
or to cast unjust and defamatory imputations on a 
judge, without foundation constitutes gross 
contempt. In the case of a libel the Court has no 
cognizant'e, unless it is a contempt, by being an 
abuse of its proceedings. A Court of record bas 
power to punish by commitment for contempt, a 
libel published while the Court is not sitting. A 
printer and publisher of a newspaper is as much 
liable to be punished for contempt as the author 
who sent the libellous writing to the printer’s 
office. The printer of a newspaper who publishes 
With the name of the author attached to it is 


CONTEMPT. 

responsible, if he cannot, when required, prove 
that it was published with the authority of the per¬ 
son by whom it purports to have been signed. If 
a printer publishes defamatory and contemptuous 
libels sent to him for publication by a person be¬ 
yond the jurisdiction ol tbe Court or if a printer 
refuses to give the name of the real author of the 
libel, his case is different from that of the printer 
who apologises and gives the name of the author. 
Ti e High Court can proceed for contempt in 
two ways: (1) by a rule calling upon the guilty 
person to show cause why lie should not be 
adjudged guilty of contempt of the Court : (2) by 
attachment. An attachment is a process that issues 
at the discretion of tbe judges ol a Court of Re¬ 
cord against a perron lor some contempt for 
which lie is to be committed, and may be award¬ 
ed, by them upon a bare suggestion, or on their 
own knowledge without any appeal, indictment 
or information ( Peacock , C. J. and Milter , /.) 
William Taylor, In the matter of. 

19 Cr. L. J. 402 : 44 1. C, 930 : 26 C. L. J. 345. 

- Injunction—Breach of — Firm—Liability 

of servants. 

Neither the assistants nor the agents and ser¬ 
vants of a firm are liable to be punished for con¬ 
tempt of Court for disobeying an injunction grant¬ 
ed by the Court restraining the firm from dealing 
in any manner with the goods mentioned in the 
injunction if no mention is made in the injunction 
of the assistants or the servants or the agents of 
tlie firm. ( Jenkins , CWoodroffc and Mookcr¬ 
jec, JJ.) Marshall v. Venkatakatnam. 

21 C.L.J. 578 : 30 1 . C. 4 : 42 Cal. 1169. 

- Criminal offence—Comment of pending 

case—Proof by legal evidence—Statement on 
information and belief. 

A contempt of Court for making comments 
in a newspaper on a pending case is a cri¬ 
minal offence! and no one can be punished for it 
unless that offence is proved by legal evi¬ 
dence. The conviction of ihe accused with the 
aitides impugned mu.t be proved by legal evi¬ 
dence. A statement on information and belief is 
not legal evidence in such a case. 5 Moo. P. C. 
Ill Ref. (Jenkins, C. J. Stephen and Mookcrjec . 
JJ.) Governor of Bengal v. Moti Lal Ghosk. 

17 C.W.N. 1253 : 18 C. L. J. 452: 

20 I. C. 81: 14 Cr. L. J. 321 : 41 Cal. 173. 

- Rule issued by High Court—To stay pro • 

ccedings before Munsif-Rcfusal of Munsif to stay 
proceedings, ij tantamount to contempt. 

Tbe act of a Munsif in proceeding with a case 
and passing final orders, when the proceedings 
bad been stayed by an order of the High Court, 
amounts to a contempt of the authority of the 
High Court and his order is absolutely without 
jurisdiction. (Mookcrjec and Caspersz, JJ.) Sati 
Nath Sikdar v. Ratammani Naskar. 

14 I.C. 808 : 15 C.L.J. 335, 

--- Newspaper article reflecting on party 

pending suit, if a contempt. 

It is a coateinpt of Court to publish a news¬ 
paper article reflecting on a party especially 
when lie is a witness under cross-examination. 
(Hctchcr^ J.) Weston Editor of the Ben¬ 
galee. li I. c. 499 : 15 C.W-N. 771. 
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CONTEMPT. 


CONTRAJT-C. I. F. Terms. 


— - Disobedience of outer of Court—Com¬ 

munication—Absence of formal order — Effect. 

The High Court stayed proceedings in a crimi¬ 
nal trial. A telegram was sent by the vakil and 
this was supported by an affidavit, but still the 
Magistrate proceeded with the trial. Held , even 
in the absence ot a formal communication of tie 
stay order, the magistrate was bound to obey the 
order of the High Court. He would be guilty of 
contempt if he wilfully disobeyed the same. 
Where there is possible to construct two infer¬ 
ences upon the magistrate’s conduct, tne infer¬ 
ence which discloses favourable view should be 
taken. ( Venkatasubba Rao , J .) Ponnuswami 
AlYAR v. Ganapatjiy Aiyar. 45 M L. J. 742 : 

33 M. L. T. (H. C.) 130 : (1933) M. W, N. 919 : 

18 L. W. 809 : 1924 M, 393 

- Commitment—Official Referee — Dis¬ 
obedience to order—Madras High Court Rules 
(Original Side), R. 119. 

A Judge sitting on tire Orig al Side of the 
High Court has power to commit a person for 
contempt for disobeying an order of the Official 
Referee of tire Court to produce certain accounts 
in his possession. (Wallis, C. J. and Napier, J.) 
Origanti Vexkatakathxam V. K. Desikachari. 

36 M. L. /. 461 : 52 I. C. 448 : 

(1919) M. W. N. 368. 


CONTENTIOUS SUIT. 

See T. P, Act, S. 52. 

CONTINGENT BEQUEST. 

Sec (l) Succession Act, S. 111. 

(2) T. K Act, Ss. 21—26. 

(3) Will—Construction. 

CONTRACT. 

C. I. F. Terms. 

Consideration. 

Construction. 

Hire purchase. 

Implied term. 

Interpretation of. 

Liability. 

Right to enforce. 

Right to sue. 

Shipping. 

Stranger. 

Toji Mundi Contracts. 

Variation. 

C. I. F. Terms. 

- C. I. F. Terms — C.I.F. S. W. — Delivery of 

goods — Payment—Conditions precedent — Survey 
of goods—Right to. 

It is the duty of the consignors of goods under 
a C. I.F.S. W contract to tender to the consignee 
the bill of lading and insurance policy before the 
price is demanded and a delivery telegram sent by 
the shipping company is not equivalent to the bill 
of lading. In the absence of the usual documents 
of title the consignee is entitled to inspect the 
goods and satisfy himself as to the same. (Malta, 
J.) Steel Brothers & Co., Ltd. v. Dayal 
Khatav & Co. 47 Bom. 924: 25 Bom. L. R. 1063: 

1924 B. 247. 


--C. /. /•'. Terms—Indent—Construction. 

If the importer buys on his own account as 
well as for his constituent be ought to make 
clear what is liabilities are under his contract 
with them. If he does not do so he cannot after¬ 
wards as the market fails decide whether he shall 
deliver goods bought on his own account or goods 
which he says he has brought against a particular 
indent. The importer may, however, confine 
himself to buying only against orders received. 
He may in this case undertake to supply at the 
indent price charging his own profit and commis¬ 
sion as agreed. Or he may establish direct con¬ 
nection with the vendor in which case he only 
gets his commission. Whether he gets from both 
the vendor and the pui chaser or from one of them 
is immaterial for determining whether privity of 
contract exists between vendor and purchaser. 

( Macleod, C. J ) N Roy & Co. v. Surana Dalal 
& Co. 64 I. C. 935 : 23 Bom. L. R, 1119. 


- C.I.F. Terms—Bill of exchange Present¬ 
ed with shipping documents—Outbreak of war— 
Arrest of ship as prize—Bill presented without 
shipping documents 


Ordinarily a seller on C.I.F. terms is entitled fo 
be prepaid by bis buyer on presentation lo the 
la'ter of valid and legal shipping documents. On 
July 16, 1914, the first consignment of goods order¬ 
ed by defendants was shipped on board SS. Bar 
enfels and the second on SS. Kybjels on the 25th 
from a German port. The plaintiff drew against 
the defendants for the first shipment ; the bill of 
exchange was presented to the defendants along 
with the shipping documents and on July 31, 1914, 
was accepted by the defendants. The plaintiff on 
August 9, 1914, drew a bill of exchange as re¬ 
gards the second shipment; it was presented Ip 
the defendants who accepted it on November 10, 
1914. Both bills were not honoured on due dates 
of payment. Owing to the outbreak of war SS. 
Barcnfels was seized as a prize but she was al¬ 
lowed to finish her voyage, when on June 8, 1915. 
she delivered the defendants shipment at Madras. 
The defendants accepted the cargo and paid the 
amount of the first till. The plaintiff sued tore- 
cover interest from the defendants on the amount 
of the first bill from its maturity to the date of pay¬ 
ment and for the amount due on the second bill 
with interest. Held, (1) that as regards the first 
bill the defendants obtained all that they could 
obtain under the C. J. F. contract when the bill 
was presented to them for acceptance, that 13 
good shipping documents ; that on their accept* 
ance the risk thereafter was entirely their own 
and they were not entitled to refuse payment on 
maturity and that having refused payment on 
maturity they were liable for over due interest 
after that date, (2) that, as regards the second 
bill as the bill of lading had become a void con¬ 
tract before it was tendered to the defendants on 

November 10,1914, there was at the time a failnf* 
of consideration for the acceptance of the w 
cf exchange ; and the defendants were therefore* 
not bound to pay at maturity. ( Beaman , J’l 
Marshall & Co. v. Naginchand PhulchaND. 

42 Bom. 473 : 37 I. C. 644 : 18 Bom. L» 
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CONTRACT-C. I. F. Terms. 


CONTRACT—C. I. F. Terms. 


-C. /. F. Terms—Meaning of—Bill of lad¬ 
ing--Effect of Royal Proclamation forbidding 
trading with enemy. 

A C.l F. contract is one under which the pur¬ 
chaser is bound to pay the stated price lor the 
goods on tender of the documents showing that 
the goods have been shipped for transit to the 
port of destination, duly insured according to 
the terras of the contract and that freight has been 
paid. A bill of lading as known to merchants is 
a receipt for goods actually delivered over and 
shipped on board the ship named therein 
signed by the captain of the steamer or 
representative and no document which does 
not conform to these conditions can strictly 
be called a bill of lading. A C.I.F. purchaser 
!S entitled to ask for a bill of lading for he is not 
bound to pay upon proof merely that the goods 
have arrived at the port of departure. A contract 
with an enemy subject, made before the wir, be 
comes impossible of performance by the Royal 
Proclamation and the defendant is not liable to 
pay damages. (Madcod, J.) Nassim Isaal Bek- 
hur v. Sultan Ali Shurtary. 40 Bom. 11 : 

281. C. 433 : 17 Bom. L R. 249- 


the contract price is not the goods contracted 
for but their symbol represented usually by the 
bill of lading, charter-patty, invoice and policy 
of insurance. Upon payment he can upon arrival 
of the ship, demand the goods themselves and 
should these not be forthcoming, or. when forth¬ 
coming. not bo of nature contracted for all his 
remedies at law are then open to him. (i>hadi Lai , 
C.J. and Ffordo, /.) Hubley Hurry and Co v. 
Hertz and Co. 4 La h. 2 , 6 . 

72 I. C. 421 : 1923 Lah. 541, 

- C.I.F. Terms—Accepting shipping docu¬ 
ments and drafts—Refusal to take delivery. 

Where the purchaser of goods under a C. I. F. 
contract accepted shipping documents and drafts 
but refused to take delivery on the ground that the 
goods were not in accordance with the descrip¬ 
tion, they could not, in answer to the claim upon 
the draft, plead lailure of consideration because, 
what they contracted for, were the shipping 
documents and not the actual goods. (Scotl-Smith 
and Martineau JJ ,) Stirling Mason & Co. v. 

] wai.a Nath Bhagwan Das. 1 Lah 22 • 

62 P. L, R 1920 : 1 Lah L.J. 51: 65 I. C. 975 

39 P. W. R. 1920. 


-C. 1. F. Terms- Title to goods when 

passes. 

Certain jute was shipped under a C I. F. 
contract on terms that the contract should be held 
cancelled for goods not arriving. The bills of 
lading were made to the order of the consignees, 
but ultimately remained still with the vendors. 
Held, that the goods still remained the property 
of the sellers. ( Jenkins , C. J.) Cargo Ex SS. 
•Rappenfels,* In re. 30 I.C. 174: 42 Cal. 334. 


- C.I.F. Terms—Bills of lading to be deli¬ 
vered on payment of price—Properly when passes. 

When a seller deals with, or claims to retain, 
the bill of lading in order to secure the price, a 3 
when be sends forward the bill of lading \\ ith a 
bill of exchange attached, with directions that 
the former is not to be delivered to the buyer till 
acceptance or payment of the bill of exchange the 
appropriation is not absolute, but until accep¬ 
tance of the draft, or payment or tender of the 
price, is conditional only and until then the pro¬ 
perty in the goods does not pass to the buyer. 
(Martineau and Moli Sagar , JJ.) Gulab Rai- 
Sagar Mal v. Mirbhe Ram-Na.gar Mal. 

4 lah. 423 : 79 I. C. 194 : 1924 Lah. 239. 


•-C. I.^F. Terms-- Mercantile custom— 

Payment. 

When goods have been sold upon C.I.F. terms 
the contract of the seller is performed by tender¬ 
ing to the buyer the documents which would 
enable the latter to obtain on the ship’s arrival 
the delivery of the goods contracted for. These 
documents must of course be tendered within a 
reasonable time from the date agreed upon for 
shipment of the goods which they represent. If 
the contract of sale provides that payment is to be 
drawn on the buyer, the latter is bound to accept 
the draft upon tender of the proper documents. 
This he roust do even though the goods be lost or 
destroyed at the time the draft is presented. The 
delivery he is entiiled to as against payment of 


C. /. /•'. Terms—Incidents of. 


A C. I. F. contract is a contract for the sale of 
goods to be performed by delivery of the ship¬ 
ping documents. (1908) 2 K.B. 161 ; (1912) A.C. 
18; (1915) 2 K.B. 379; (1916) 1 K.B. 495 ; (1919) 1 
K.B. 198; (1911) 1 K.B. 934, Ref. (Scshagiri Aiyar 
and Moore, JJ.) Mylappa Chettiar v. Agamirza 
Mahomed. 37 M. L. J. 712 : 64 I.C. 650 : 

26 M. L. T, 604. 


C.I.F. Terms—Incidents of. 


In a C. I. F. contract for purchase of goods 
tender by the vendor after the goods had been 
shipped, of shipping documents including the 
bills of lading which represent the goods is a good 
tender and performance by the vendor. The 
tender of the shipping documents including bills 
of lading which have been dissolved as contracts 
of affreightment is r.ot such a tender as the 
vendors are bound to accept under the contract 
and the goods are thrown on the vendor’s hands. 
It makes no difference in the application of this 
rule if the bills of lading were endorsed over to 
the vendees before the outbreak of the war. 
(Wallis, C.J■ and SPcncer, J.) H. Elliot & Co.v. 
Abdul Saheb. 41 Mad. 1060 : 35 M.L.J, 184 : 

49 I. C. 196 : 8 L,W, 565. 

- C.I.F. Terms—Incidents of—Outbreak of 

war. 

Under a C.I.F. contract for (he sale of goods, 
there is a sale of goods by the delivery to the 
ultimate owner of the documents of title to the 
goods. Where the seller tenders to the buyer 
documents under a C.I.F. contract which include 
a bill of lading in an enemy ship, the tender is 
bad, because the contract was rendered illegal as 
it involved a contract of affrightment with an 
alien enemy and similarly the buyer cannot 
enforce the contract against the seller. (1915) 2 K 
B. 379 ; (1916) 1 K.B. 495 Foil. 21 C.W.N.67o' 
Ref , ( Coutts Trotter , /.) Thiruvarangiah v 
Pania & Co. 43 I.C. 673 : 33 M.L J. 41 q' 
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CONTRACT—C. I. F. Terms. 


CONTRACT—Construction. 


- C. I. F. Terms—Meaning and scope — 

Effect of S. 78, Contract Act. 

The effect of a C.I.F. contract is that the buyer 
under it gels title to documents of title only, on 
payment of money due on those documents. The 
contract is not overridden by S. 78 of the Contract 
Act which expressly reserves contracting with 
special terms and impliedly accepts mercantile 
usages. (Abdiir Rchim, 0 C. J. and Burn,].) 
SOORTH1NGJEE SAKAL CHAND V. MAHOMED NASU- 
RUDDIN. 40 I. C. 526 : 32 M L. J. 146. 

-— C.I.F. Terms—Terms and incidents of. 

Under a C.I.F. contract for the sale of goods 
the seller undertakes to sell the specified goods, to 
ship them to the place agreed upon, to obtain a 
contract of afireightme t and policies of insurance 
and to band over the bill of lading and the policies 
to the buyer. Such a contract provides for the 
delivery of the goods to be made by handing over 
the documents to the buyer and when this is 
done, the seller has performed the contract in full 
and is relieved of further liability. English cases 
reviewed. (Robinson, C. J. and Duckworth. J.) 
S. K. K. S. L. Chetty Firm v. Amarchand 
Madhowjee & Co. 

66 I. C. 579 : 11 L- B R. 141. 

- C.I.F. Terms—Right to reject goods. 

Under a C.I.F. contract property in the goods 
sold passes at the time of shipment but such 
passing is subject to the buyer’s option to reject 
the goods if after inspection he finds them to be 
not goods in accordance with the contract ; this, 
however, refers to the goods at the time of ship¬ 
ment and not to any shortage or deterioration 
caused on the vov&gc for which the bu\er’s remedy 
is only on the policy of insurance. ( Twomey , C. J. 
and Robinson , /.) Ahchoy v. Trading Co. 

56 I. C. 978. 


Consideration. 

- Consideration-Promise to pay decree debt 

—If can be enforced after decree is based. 

Where in consideration of the decree-holder 
not executing his decree, the judgment-debtor pro¬ 
mised to pay the decree amount with interest by 
a certain time, the same is enforcible as a valid 
contract, even though at the time of suit the ori¬ 
ginal decree is time barred. (Newbould and 
Rankin , JJ.) Ibrahim Mullick v. Lalit Mohan 
roy SO Cal. 974 : 28 C. W. N. 322 . 

1924 Cal. 388. 


-- Consideration — S tranger—Not to ques¬ 
tion. . 

In a suit by the vendee to recover possession 
if the vendor admits the conveyance, it is not 
open to his co-owners to question it on the 
ground of want of consideration or for any 
other ground, not affecting the title of the 
vendor. 27 A. 271 P. C. Poll.: 35 A. 273 Dist. 
(Mookerjee and Beaclicroft, JJ.) ChintaMANI 
Pkamanik V . Hriday Nath Nath Kamila. 

51 I. C. 123 : 29 C. L. J. 241. 


- Consideration—If can be questioned by 

third party. 

Where the vendor does not question the con¬ 
sideration for the sale, it is net open to a third 
party to do so. (Sadasiva Aiyar and Tyabji, JJ.) 


Aktiio Rama v. Artho Padhi. 14 M. L. T 177: 

(1913) M. W. N. 687: 

20 I. C. 952: 25 M. L. J. 248. 

Construction. 

- Construction. 

Where the contract provided that goods are to 
be delivered as and when same may be delivered 
from the mills. Held, this should not be construed 
to mean “ if and when the same may be received 
from the mills." To construe in this way is to 
convert words, which fix the'quantities and times 
for deliveries by instalments into a condition 
precedent to the obligation to deliver at all, and 
virtually make a new contract. The words certain¬ 
ly regulate the manner of performance, but they 
do not reduce the fixed quantity sold to a mere 
maximum, or limit the sale to such goods, not 
exceeding the agreed bales as the Mills might 
deliver to the defendants during the agreed period. 
(Lord Sumner). HarnandRai Fatchand v. 
PRAGRAJ. 44; M. L. J. 498 : 47 Born. 344: 

L. R 4 P. C. 61 : 32 M. L. T. (P. C.) 171 : 
72 I. C. 485 : 25 Bom. L. R. 537 : 27 C. W, N. 879 : 
(1923) M W. N. 547:18 L. W. 441:*38 C. L. J. 248: 

50 1. A. 9: 1923 P. C. 54 (2) (P.C.). 

- Construction—Condition 

The term 'conditions of sale' in connection with 
the preparation of bargain paper means ‘terms of 
sale' and not conditions to which the bargain is 
subject. 

Whether an agreement is a completed bargain 
or merely a provisional arrangement depends on 
the intention of the parties as deducible from the 
language used by the parties on the occasion 
when the negotiations take a concrete shape. As 
observed by the Lord Chancellor (Lord Cran- 
worth) in Ridgway v. Walton, 6 H.L. Cas. 289, th* 
fact of a subsequent agreement being prepared 
may evidence that the previous negotiation did 
not amount to an agreement, but the mere fact 
that persons wish to have a formal agreement 
drawn up does not establish the proposition that 
they cannot be bound by a previous agreement. 
(Mr. Ameer Ali). Harichand Mancharam v. 

GOVIND Lux MAN GOKHALE. 

44 M. L. J. 608: 47 Bom 335 : 28 C. W. N. 73: 
17 L. W. 572: 32 M.L.T. (P.C.) 175: L.K. 4 P. C. 84: 

37 C. L. J. 440: 25 Bom. L, R. 531: 50 I. A. 3o: 

71 I. C. 763 : 1923 P. C. 47 (P. &). 

- Construction—Contract for conveyance— 

Duty to make out marketable title — Execution of 
conveyance—Delay. 

According to the terms of an agreemen 
for sale the purchaser bound himself to com¬ 
plete the purchase within one month from 
the date of agreement and in case of defam 
was to bear the burden of certains charges. 
tendered the draft conveyance three days a 
the fixed period but the vendor refused to execu . 
it on the ground of its bilated tenders. Held, I 
the provision relating to the purchaser’s defau 
being In the natare of a penalty and no loss 
delay in the tender having been proved by 
vendor the latter was bound to execute . 
conveyance. (Mr. Ameer Ali). Banku|Be 
Dhur v. Galstaun. 21 A. • ’ 

9 0. A A. L B. 237 : 69 I. C. 162 : 31 M. L.T-J 0 *. 

27 C. W. N. 77 : 1923 P. C. 339 (P. 
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- Construction —• Performance, condition 

for avoiding—Breach of contract. 

A contract for the purchase of Alizarine pro¬ 
vided that if there was any fluctuation in the 
Syndicate rates the conditions of the contract 
regarding price would become void. The syndicate 
was composed of a German firm and English 
members and after the Great War broke out, the 
syndicate ceased to the operative. In a suit 
by the purchasers against the sellers for damages 
for breach of contract to continue 
the deliveries, Held, that the obligation of sellers 
did not depend upon the continuance of the 
syndicate and that as the condition avoiding the 
contract, namely, fluctuation of rates, never came 
into operation the contract continued on the foot¬ 
ing of the rates specified and that the buyers were 
entitled to recover damages, (Viscount Haldane). 
ToolsidasTejpal v. Venkatachalapathy Iyer. 

(1920) M.W.N. 657: 25 C. W. N. 26 : 
* 28 M L. T. 410 : 69 I. C. 27: 13 I. W. 1 (P. C.), 

— Construction — Agency—Under brokers — 
Dependent contract. 

In the case of an employment of an underbroker 
by broker for a fixed term, if the services of the 
broker are dispensed with in the interval, the 
deoendent contract of underbrokerage is also 
disallowed and the under-broker is not entitled to 
sue the broker for damages for wrongful dismis¬ 
sal unless the broker bad brought about the 
termination of the head agency purposely. (Lord 
Buckmastcr.) Lachmam Das v. Raghumull. 

47 Cal 290: 46 I. A. 314: 24 C. W. N. 677: 

2 U,P.L.R.(PC.) 68: 68 I. C. 851: 11 L. W. 551 (P C.) 

[On appeal from 38 I. C. 278.] 

- Construction—Sale of goods—Forms of 

indent from England, if incorporated in the con¬ 
tract. 

Appellants contracted to deliver to respon¬ 
dents certain articles which both parties knew 
wcre'to be shipped from England. The question 
was whether a stipulation in the following 
words ‘Terms cash, less three months discount 
equal to 1 per cent. Per indent Nos. 906, 907, 908, 
909 (the numbers referring to indents under 
these numbers where the contracts made by the 
appellants with English manufacturers for the 
supply of the goods), was meant to incorpoiate ibe 
terms of the indents as terms of the contract. 
Held , that the indents, were not made part of the 
contract in suit, and the date of shipment in 
the indent was not included in the contract as the 
date of shipment under the contract. (Lord Dune¬ 
din,) William Alexander v. Gokui. Das. 

23 C. W. N. 1091 (P. C.). 

- Construction—Implied term of contract 

— Compensation—Assessment of. 

Plaintiff contracted to supply labour for re¬ 
clamation work undertaken by the defendant 
trust. The plaintiffs were to find the necessary 
labour for filling and emptying the wagons of 
sand and were to be paid by the measurement of 
the area reclaimed, having before commencing 
work, satisfied themselves as to the correctness 
of the depths shown on the sections of the ground. 
The defendant Trust were at the time engaged 
in puttting rubble protection to enclose the area 
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to be reclaimed and this would be in progress 
probably when the works would be commenced 
and it was stipulated .that the plaintiff were not to 
make any claim for alleged or actual loss of ma¬ 
terial being washed away during the progress of 
the work. The plaintiffs were to be paid 
strictly in accordance with the work 
when actually done on the sections of 
the ground, at the completion of the work and 
no allowance whatevei for loss would be enter¬ 
tained for sinking, washing away, etc. The trial 
judge held that the plans and sections added an 
implied term to this contract that the defendant. 
Trust was to supply the protection actually shown 
on ihe plans and sections, whilst the Appeal 
Court was of opinion that the implied covenant 
was to supply ’adequate protection’ the inade¬ 
quacy being proved by the mere tact of the discri- 
par.cy between what they considered the proved 
wagon loads deposited and the amount measured, 
Held . that assuming without deciding that the 
contract had an implied condition, that condition 
was only to execute the protection as shown on 
the plans. (Lord Dunedin,) The Karach 
Port Trust v, J. Mackenzie Davidson. 

8 L. W. 324: 22 C. W. N. 961: 48 I. C. 319 : 

(1918) M. W. N 611 (P C.) 

- Construction—Vendor and Purchaser — 

Delay in completion of transfer— Interest—Right 
to. 

In 1906 a mortgagor contracted to pay interest 
on the mortgage money in three months, on de¬ 
fault of which he agreed to sell the land to the 
mortgagee for a lakh of rupees from which the 
mortgage money and interest, etc., should be de¬ 
ducted. The mortgagor failed to pay as above 
and refused to convey the land. The mortgagee 
sued for specific performance and got possession 
in 1911. On a question arising as to the rights 
of the mortgagee, Held , on the construction of the 
agreement that the mortgagee was entitled to 
deduct from the purchase price the interest on 
the mortgage amount down to Ihe date when he 
obtained possession ; and there being an express 
provision in the agreement the general rules 
as to interest between vendor and purchaser did 
not apply, (Lord Buchmaster.) Maung Shwe 
Got v. Maung Inn. 44 Cal. 642 : 21 M. L. T. 18: 

15 A. L. J. 82 (1917) M. W. N. 117 : 
32 M. L J. 6 : 25 C. L. J. 108 : 19 Bom. L. R. 179: 
21 0. W. N. 500 : 5 L. W. 532 : 10 Bur. L. T. 69 : 

88 I C. 938 : 44 I . A. 15 (P. C.). 

- Construction—Admissibility of extrinsic 

evidence—Rate of payment for work done under 
a contract—Over all-rate, effect of. 

The rate of payment for work done under a 
written contract is determined by the terms of 
the contract, and hence extrinsic evidence as to 
the rate of payment allowed for such work to 
another contractor or to same contractor under 
another contract is irrelevant and inadmissible. 
Under the terms of the contract in this case 
the schedule of rates of payment specified under 
one head a certain rate for carting permanent 
way materia! and under another head the rate for 
carting explosives, and the note referred to in the 
schedule fixed conditions of carriage of cement 
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and explosives. The question in dispute was as 
to the rate of payments, for carting cement. 
Held, that cement was permanent way material 
and the rate of payment for carting cement was 
that specified in the schedule for carting the per¬ 
manent way material. ( Lord Parmoor.) SETH 
Jaswant Rai v. The Secretary of State. 

23 C. L. J. 177 : 18 B. L R. 355 : 
33 I. 0. 924 : (1916) 1 M. W. N. 201 : 
3 L. W. 297 : 19 M. L. T. 103. (P. C ). 

- Construction—Letter of offer—All terms 

of letter not embodied in contract—Effect. 

Where all the terms of a letter of offer were 
not incorporated in the document embod>ing the 
contract, it is the latter document that governs 
the rights of the parties and a clause in the for¬ 
mer not embodied in the latter is of no effect. 
(Lord Parker.) Perfect Pottery Co., Ltd v- 
Mrs. Ida L. Rose. 27 M. L. J. 74 : 

18 C. W. N. 1185 : l.L. W. 610 , 
24 I. C. 506 : 10 N. L R. 108 (P. C.). 

- Construction — Guarantee. 

Respondent agreed with appellants that if the 
latter advanced to a particular Cotton Mills Co, a 
lakh and a half rupees he would within to weeks 
procure a loan of eleven lakhs as the first 
mortgage of the Mills property and re¬ 
pay the advance out of the said mortgage money. 
Appellant sued for damages for breach of the 
agreement of guarantee by the respondent and 
the respondent contended that his liability was 
contingent on a first mortgage being given. Held, 
that the deed amounted to a substantial under¬ 
taking that a loan should be procured by the res¬ 
pondent and that out of that loan tbe sum of one 
and a half lakhs should be repaid. The respon¬ 
dent was therefore liable in damages. (Lord 
Macnanghten). Vissannji v. Shapurji. 

36 Bom. 387 : 16 C. W. N. 769 : 

14 Bom. L. R. 493 : 9 A. I, J. 811 : 
(1912) M, W. N. 691 : 16 C. L. J. 53 : 

23 M. L. J. 77 : 16 I. C. 98 : 

12 M. L. T, 90 (P. C.), 

-- Construction—Sale of railway sleepers — 

'Passing' of seller's agent, final sleepers supplied 
unfit Jor use as such—Right of buyer to damages. 

Plaintiff entered into a contract with the defen¬ 
dant for the supply of sleepers for railway and 
the contract contained the following clause. The 
passing of sleepers by the B. B. T. Co,. L*d, is as 
usual final as regards measurement and quality. 
In an action for damages for breach of warranty, 
Held, on the true construction of the contract, 
the contractors could not supply anything they 
chose, but the supply should be according to the 
standard set up expressly or impliedly under the 
contract or at least must be reasonably fit as slee¬ 
pers of the dimensions prescribed for use by the 
railway company. The right conferred by the 
clause amounted merely to the right to determine 
by and through the skill and expeiienced persons 
whom‘they should necessarily employ for the 
purpose ; acting honestly and impartially accord-1 
H ing to the best of their judgments whether the 
goods.supplied were in conformity with the re¬ 
quirements of the contract under which they 
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were so supplied. (Lo r d Atkinson.) Bombay 
Burma Trading Corporation Co , Ltd. v. Aga 
Mahomed. 34 Mad. 453 : 38 I. A. 169 : 

15 C. W. N. 981: (1911) 2 M. W. N. Ill: 
10 M. L. T. 150: 13 Bom. L. B. 813 : 

14 C. L. J. 326 : 8 A. L. J. 1208 : 
12 1. C. 44 : 21 M. L. J. 1110 (P. C.), 

- Construction—Sale of goods—Delivery to 

be taken within a specified period. 

Where no delivery was taken or given within 
the specified period, delivery of part of goods after 
the fixed period is a separate transaction and is 
no part of the original contract and therefore re¬ 
fusal to take delivery does not give rise to liabi¬ 
lity in damages: (Maclcod, J.) The Phoenix 
Mii.ls Ltd. v. Madhav Das Rupchand. 

69 I. C. 9 : 24 Bom L. B. 142. 

- Construction—Sale of goods — Damages — 

Right to. 

Held, on the construction of the contract, that 
the terras of the contract indicated that it was the 
intention of the parties that the bales should be as 
near the description stated in the cor.tract as pos¬ 
sible, that if the plaintiffs were dissalisfied with a 
tender of goods on the gtound that the goods 
were no where near the description contained in 
the contract then they might repudiate the bar¬ 
gain altogether, and that neitnerof the parties 
ever contemplated that there should follow, on a 
repudiation of that kind, any right on the part of 
tbe plaintiffs to recover damages. Marten . 

The arrival of goods contracted for, namely, ginn¬ 
ed goods was a condition precedent which was 
never iulfilled and therefore the contract was at an 
end- (Heaton and Marten, JJ.) Tkibhovandas 
v. Nagindas. 54 I. C. 283 : 

21 Bom. L. R 1137. 

- Construction—Agreement in writing to 

sell immoveable properly—Condition — Term — 
agreement amounts to contract . 

Held, on the construction of an agreement to sell 
that the word ‘conditions’ in the expression the 
conditions are as follows’ meant terms. The mere 
fact that bargain paper was to be made through a 
vakil could not of itself prove that there was a 
condition precedent to the agreement becoming 
effectual as a contract. The writing amounted to a 
binding agreement of which tbe plaintiff was en¬ 
titled to specific performance. (Macleod, C, J. and 
Heaton, J.) Govind Laxman Gokhal v. Hira- 
CHANd Mancharam. 63 I. C. 805 : 

21 Bom. L. B. 1047. 

- Construction — Formal document not 

drawn up — Completion. 

A document staling that one party would exe¬ 
cute a sale deed of his immoveable property drawn 
up by a vakil, would receive earnest and whole 
money in two lots and that the bargain wonld be 
cancelled if some events happen in a particular 
way, is a mere agreement to enter into a contract 
of sale and not a contract of sale. The condition 
as to the execution of the bargain paper prevem- 
ed tbe agreement from operating as a concluded 
contract when only its specific performance could 
be enforced. (Marten, J.) Govind v. HARi 
Chand, 50 I. C. 408 : 31 Bom. I.. B 308. 
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• 

■■ Construction—Parties can agree to crea¬ 
tion of rights and liabilities according to a ['arti¬ 
cular law. 

A party to a.contract can agree that it shall be 
applied for the purpose of iroposing’rights and 
liabilities according to a paiticular law which 
would not ordinarily be applicable. (Scott, C. J. 
and Beaman , J.) Sitaram v. Sirajul Khan. 

41 Bom. 636 : 42 I. C. 32 : 19 Bom. L. R. 549. 

- Construction—Building contract — Pay¬ 
ment on architect’s certificate—Fraud of archi¬ 
tect. 

Where under the terms of the contract the emp¬ 
loyer has agreed to pay the contractor ot his 
building, according to the final certificate of the 
architect, the employer cannot impeach the certi¬ 
ficate except on the ground of fraud. It owing to 
the incompetency or mistakes of the architect the 
employer has to face losses his remedies lie only 
against the architect. (Macleod, J.) Alimahomed 
Rahuni Tullah v. Pandukang Laxman. 

33 I. C. 701 : 18 Bom. L. R. 156. 

-— Construction—Arbitration — Award — 

Successive awards—Several and separate cont¬ 
racts. 

Where a commercial contract provides for refer¬ 
ence to arbitration and one party to the contract 
obtains an award as regards a part of his claim, 
he can proceed with the arbitration as regards 
subsequent breaches of contract. There may be 
successive awards even in the same matter. 
Where there are several and separate contracts 
each containing provision for arbitration the right 
conferred by the arbitration clause is not ex¬ 
hausted when a complete award is made upon 
the first reference. (Mookerjee and Fletcher , JJ.) 
Balmukund Rina v. Gopiram Bohtica. 

31 C. L, J. 391 : 66 I. C. 626 : 24 C. W. N. 776. 

■ ■ - Construction—Arbitration — Dispute — 

Arbitrator's award of interest—Legality of. 

The petitioner entered into a contract with the 
respondent for the sale of one lakh yards ol Hes 
sain cloth at Rs. 30 per yard delivery to be made 
in two instalments. There was a clause that any 
dispute whatsoever arising on or out of the con¬ 
tract shall be referred to the arbitration of the 
Bengal Chamber of Commerce On the due dates 
the respondents presented their bills for payment 
without claiming any interest. The petitioner ad¬ 
mitted the respondent’s claim but claimed io 
withhold payment by setring it off against a claim 
that would be due from the respondent to the peti¬ 
tioner. Held, that inasmuch as the petitioner was 
withholding payment under a claim of right, there 
was a dispute between the parties, the award of 
arbitrator as to interest oti the money was not in - 
valid. ( Rankin , /,) Uttam Chand v, Mamood 
Jewa Mamooji. 

46 Cal. 534 : 54 I. C. 285 : 23 C. W, N. 704. 

- Construction—Draft — Execution of re¬ 
gular deed — Contract, when complete. 

There may be a completed agreement though a 
document has to be executed embodying its terms. 
It depends on the question whether the parlies in¬ 
tended that there should be no binding contract 
with the execution of a document or whether they 
intended the document to be merely commetnora- 
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tivc of the terms of a bargain already completed, 
even though its execution is in a manner required 
by law. 20 C. W. N. 06 Ref. (Richardson and 
Hndu, JJ ) Bueva Kanta Lahiry Chowdhuky 
v. Kailasii Chandra Bhowmik. 

46 Cal. 771 : 52 I. C. 575 : 23 C. W. N. 563. 

- Consti action—Home guarantee—Sale by 

purchaser — London buyer—Arbitration in Eng¬ 
land us to goods — Sol binding on original seller. 

The plaintiffs who carried on business as dea¬ 
lers or jute in Calcutta, sold some tt the bales 
under what i- called ‘Homo guarantee* to defend¬ 
ants w’bo sold them to merchants in England. 
’The Home guarantee* consisted in Calcutta seller 
guaranteeing the condition weight ami the quality 
of goods at the ports of destination The London 
bu>er claimed certain allowance on account of 
inferiority in quality of the goods. Held, that the 
plaintiffs, who were strangers to the arbitration 
were not bound by the award and there should 
be a clear and unambiguous agreement to that 
effect to make it binding on them Though it is 
possible to have the differences between the Cal¬ 
cutta buyer and the seller relerred to arbitration 
in London, the meaning of this clause as to ‘Home 
guarantee* cannot be ex ended to make aa award 
between a Calcutta and a London purchaser bind¬ 
ing on the Calcutta seller. [Chaudhun, J .) Ram 
Dutt Ramkissan v. E. L». Sassoon & Co, 

33 I. 0. 938 : 43 Cal. 77, 

- Construction —‘ Late shipment’-Mean- 

ing of. 

Whete a vendor contracted to deliver rice in 
two instalments in June and July 1909 with a re¬ 
servation that he should not be responsible for 
delay in case of ‘late shipment,’ etc , and the ven¬ 
dor was not able to so deliver, Held , that the 
‘term shipment in the agreement included not me¬ 
rely the loading of goods on board the ship but 
also the start -rig of the ship. (Mookerji and 
Bcachcroft, JJ,) Kali Kanta Siia v, Ismail, 

20 C. L. J. 133 : 27 1. C. 7 : 20 C. W. N. 159. 

- Construction—Condition that it should 

operate "hereafter" is not vague. 

Where a contract to grant a lease stated that the 
Jease should be executed “hereafter'’ held the 
contract was not vague and uncertain, “hereafter" 
only meant after the date of the contract. (Fletcher 
and Chatterje, JJ.) Kalidas Biianga v. Giri- 
BALA L)asi. 23 I. c. 360. 

-. Construction—Similar contracts. 

It is very unsafe to attempt to interpret a con¬ 
tract with the aid of decisions on other contracts 
more or less dissimilar. (Chilly and Chatter jea, 
JJ.) Benoy Krishna Deb v Debendra Kri¬ 
shna. 9 1. 0. 660 : 15 C. W. N. 722. 

-Construction— Arbitration — Indent. 

Where in the case of a commercial contract the 
indent provides for the reference of all disputes 
arising out of the indent to arbitration a total non¬ 
delivery of the goods indented for, is not a dis¬ 
pute within the meaning of the indent. 9 I. C. 655 
Disl. 18 I. C. 316 Foil. | Broadway, J ) Chajju 
Mal & Co. v. Gurmukh Singh, 

72 P. L. R. 1017 : 

42 I. C. 95 ; 139 P. W. R, 1917, 
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- Construction—Subsequent Conduct. 

The Courts are not at liberty to adopt a view 
inconsistent with the terms of the written cont¬ 
ract, though they can refer to the subsequent 
conduct ot the parties, to find what the document 
was intended to mean. (Kensington and John - 
stone . JJ.) Begaki Ham v. Baja Ram. 

163 P.L.B. 1911 : 10 I C. 250 : 214 P.W.R. 1911. 

- Construction—Completion of —I Vri ting 

—Intention. 

Where a contract though arranged orally is in¬ 
tended to be embodied in a document, it is not 
completed until the document is formally executed. 
( Johnstone, J.) Bkup Singh Jivan Singh. 

2 P. L. R 1911 : 

9 T. C. 385 : 28 P. W. R. 1911. 

- Construction—Clause for arbitration — 

Breach of Contract. 

A contract of sale between the vendors and pur¬ 
chasers of certain goods contained the following 
arbitration clause : " should any dispute arise as 
to the interpretation of this contract or any matter 
in connection therewith or with the carrying out 
thereol the same shall be submitted to arbitration. 
Held on a construction of the contract that a claim 
for damages for breach fell within the clause re¬ 
quiring a submission to arbitration. ( Schwabe , C. 
J. and Ramesam, J.) Subbiah & Co v, Tetly 
and Whitely. 75 I C. 673 : 45 M. L. J. 39 : 

32 M, L. J. 380 (H. C.) : 18 L. W. 77 : 

(1923) M. W. N, 445 : 1923 Mad, 693. 

* --- Construction — Commercial contracts — 

Mode of delivery—Stipulation as to. 

In construing mercantile contracts courts 
will assume that every clause inserted therein 
was inserted by the parties to some good purpose 
and with some definite meaning as merchants are 
not in the habit of inserting in their contracts stip¬ 
ulations to which they do not attach some value 
and importance. A party to the contract is enti¬ 
tled to delivery of goods in the manner stipulated 
and he cannot be compelled to take something 
else in substituion for it however effective a sub¬ 
stitute it might be. (Schwabe, C J. and Krishnan, 
J,) Adam hAJi Peera Mahomed Ishaik v. Hus¬ 
sain Akbari. 43 M. I. J, 199 : 

(19221 M. W. N. 434 : 31 M. L. T. 40 (H. C .1 : 

70 I. C. 736: 1923 M. 103. 

* - Construction—Sale of goods—Contract 

to purchase from plaintiffs goods whi'h plaintiff 
had previously thereto purchased from another— 
Tender by plff. of similar goods relating to 
other contract — Repudiation. 

Plaintiff had agreed to purchase from B and 
Co. certain bales of yarn of specified shipments. 
The contract between plaintiff and B and Co., 
provided as follows: "B and Co.,are relieved from 
liability for non shipment owing to causes speci¬ 
fied herein and buyers are not entitled to cancel 
the contract owing to delay caused by any of the 
specified causes provided that such delay in ship¬ 
ment shall not exceed three months. The buyers 
are also debarred from objecting to goods being 
shipped prior to the contract." The defendants in 
their turn agreed to purchase these very goods 
from plaintiffs and the contract while incor¬ 
porating by reference the terms of plaintiffs’ 
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contract with B and Co., went on to provide 
"Please note that you have to take delivery of 
goods as received by us and we are not respon¬ 
sible lor the late shipment or non-shipment of 
the goods or part of the goods/’ The plaintiffs 
tendered other goods of similar quality but form¬ 
ing part of some other contract of plaintiffs with 
B and the defendant wanted better particulars 
about shipment, etc , before they would accept 
the goods. Held, that the defendants were bound 
to take the goods as and when they were received 
by the plaintiffs without reterence to the date of 
shipment but the defendants were not bound to 
accept goods relating to other contracts of 
plaintiffs’ with B and Co, even though they 
are of the same quality mark and quantity. 
Held, further, that the defendants' letter asking 
for fuller particulars in the absence of which they 
declined to accept the goods was not a repudi¬ 
ation of the contract which disentitled them from 
raising in defence in the suit that the goods were 
not such as they were bound to accept under 
their contract Braithwaitc v Foreign Hardwood 
Co. 2 K.B. 543 Consorozio v, Northumberland 88 
L. J. K. B. 1194 Bowes v Shand L. R. 2 A C. 455 : 
Referred to (Wallis, C J. and Ramesam, J.) S. A. 
Si VAR AM A AlYAR V. K. M. SVBBIA & SONS. 

70 I. C. 346 : 15 L. W. 9 : 1922 Mad. 28. 

- Construction- Railway demanding cx 

cess and demurrage. 

Plff. consigned timber at Quilon to Negapatam 
and charges were levied at Quilon according to 
weight. On arrival of timber at Negapatam, the 
Railway authorities purporting to act under R. 
22, authorizing re-classificalion and re-calcula¬ 
tion of rates, charged at wagon rate and refused 
delivery till the excess was paid. They also 
claimed demurrage and wharfage. The plff paid 
under protest and sued to recover. Held, that 
the rules as to re-calculation related to errors in 
calculation and not to a change in the fundamen¬ 
tal basis of calculation. Ouccre : whether the 
Company could claim demurrage. (Seshagiri 
Aiyar, J.) VenuGopala Aiyangar v. S. I. 
Railway Co. 62 I. 0. 602 : 13 L. W 309. 

- Construction—Exemption from liability 

— Exception clause to be clear. 

A party to a contract relying upon a clause as 
affording him protection from liability cannot 
succeed unless the clause is clearly and unambi¬ 
guously expressed. In mercantile documents a 
stipulation derogating from the ordinary law 
governing the rights of the parties cannot be 
given effect to, unless it is clearly expressed. 

( Wallis, J ) Venkatesa Perumal Chetty v. S. 
Parthasaradhy Iyengar. 

13 M. L. T. 220 : 18 I.C. 986 : (1913) M. W. N. 772- 

- Construction. 

A mere Ruzu Khata unsupported by oral 
agreement or consideration does not form a 
fresh contract. (Mittra, A. J. C.) Jethamal v. 
Saroo. 58 I. C. 30. 

- Construction—Effect of subsequent 

negotiations on completed contract. 

The terms of a contract by correspondence 

should be constructed with reference to the 
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whole correspondence. If once the contract is 
completed subsequent negotiations do not affect 
it. ( Mittra, A. /. C.) Mill Stones Trading Co. 
v. Mathuhadas. 67 I. C. G36: 17 N. L. R. 1. 

- Construction—Complaints and executory 

contract—Condition that a document should be 
executing—Documents not executed—Wiiivcr of 
condition . 

It the documents or letters relied on as consti¬ 
tuting a contract contemplate the execution of a 
further contract between the parties, it is a ques¬ 
tion of construction whether the execution of the 
further contract is a condition or term of the 
bargain or whether it is a more expression of the 
desire of the parties as to the manner in which 
the transaction already agreed to. will in fact go 
through. In the former case there is no enfor¬ 
ceable contract either because the condition is 
unfulfilled or because the law does not recognize 
a contract to enter into a contract. In the latter 
there is a binding contract and the reference to 
the more formal document may be ignored. 

( Miller , C. J. and Mullick , /.) Hukumchand v. 
Rajaram Bahadur Singh. 4 Pat. L. J. 680 : 

53 I. C. 833 : 1919 Pat. 305. 

- Construction—Simultaneous execution of 

— Presumption. 

When two contracts or made on the same day 
between the same parties, a presumption may be 
drawn that there is some connection between the 
two. [Roe and Jwala Prasad , JJ.) BapU Lal 
Barik Gayawal v , Harihar Pandit 

l Pat. L. J. 639: 38 I C. 116 : 3 Pat. L W. 161. 

- Construction—Agreement to give passage 

to England on completion of service—Money is 
claimable. 

If this contract of service contained a term to 
provide for passage-money after the service peri¬ 
od, the passage-money must be given whether the 
man sailed or not. (Carr, /.) Oppenheiuek & 
Co. v. Long. 2 Bur. L. J. 291: 

1924 Rang. 112 

- Construction—Delivery of goods. 

A contract for the sale of goods “delivery to be 
taken ex scale in all October” means that the 
goods are to be taken whenever in all that month 
sellers call upon buyers to do so. Consequently 
31st October is the last day for the performance 
of the contract and a breach of the contract takes 
place only on that date. . \Maung Kin und Pratt , 
//.(Hunt Huat & Co. v. Sin Gee Moh & Co 

66 I. C. 510 : 11 L, B. R. 182. 

- Construction—Sale of rice Milled by cer¬ 
tain firms—Breach. 

A contract for sale of rice milled by one of cer¬ 
tain firms gives the seller a right to select. Once 
the selection is made and has been accepted by 
the buyer, the seller is bound to supply rice of 
the same milling. When the contract provided 
that the seller is to be absolved in case of accid¬ 
ents to machinery and the mill is destroyed by fire, 
the seller is not bound to supply rice of another 
of the mills named in the contract- (Twomey, C. 
J. and Ormond, /-) Arkacan Company v. H. 
HamadaNNE. 47 I. C- 541 : 11 Bur. L. T. 63, 
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- Construction—Sale of goods—'Early in 

January. 

The word “early” means at or near the begin¬ 
ning of a period of time. It implies in its ordi¬ 
nary acceptation that there is not merely a time 
which is early and a time which is late but also 
an intermediate time which is neither early nor 
late. (Twomey, J.) Findlay & Sons Ltd. v. 
NURsee Tajee. 9 1. C. 460 : 4 Bur. L T. 16 

• 

- Construction — Contract on usual terms 

—Delivery of goods — Late Shipment—'Force ma- 
jeure'—When advantage can be taken of—Office 
contracts—Meaning of. 

Defendants c) tered into a contract on usual 
terms to supply Java* sugar to plaintiff between 
July and September- Owing to war and Govern¬ 
ment requisitioning, shipments of goods could 
not arrive before September. In October, before 
the steamer arrived, plain!iff sued for damages. 
Defendants pleaded that the contracts were office 
contracts and claimed the benefit of force majeurc. 
It was held that the contracts were usual office 
contracts aDd the parties were bound by its terms 
as to whether the goods tendered were such as 
could be tendered as July shipment gGods and that 
the defendants[were entitled to wait till the arrival 
of the last steamer and could take advantage of 
foroc majeurc clause and that the plaintiffs suit 
brought before the arrival of last steamer was 
premature. (Kemp, A. J. C.) Gobindaram v. 
Khushaldas. 13 8 L. R 100: 56 l. C. 885. 

- Construction—Bill of lading—Delivery 

at a certain 'port or so near thereunto as a ship 
may go ’—Meaning of. 

In bills of lading, the above words would refer 
only to the unloading or delivery of the goods, 
and mean that the ship should get within the am¬ 
bit of the port; the clause would not justify a deli¬ 
very at a different place by reason of natural 
causes of war. (Pratt, /. C.) Sanday Patrick 
& Co. v . British India Steam Navigation Com¬ 
pany. 37 1. C. 285 : 10 S. L R. 100. 

- Construction—Sale of goods—Contract to 

sell and delivery according to office terms — Prac¬ 
tice of European merchants—Due date Sunday — 
Delivery to be completed by Saturday, 

Where there is a contract to sell and deliver ac¬ 
cording to office terms and where the due date is 
Sunday, a non-working day for Europeans, deli¬ 
very should be completed by Saturday. A person 
contracting to sell and deliver according to office 
terms must make arrangements, as is the practice 
with European merchants, for the drawing of 
samples, etc., a few days before the due date, so 
that delivery might be effected within the due 
date. ( Hayward , A. J. C.) Firm of Matumal v. 
Firm of Ruttanji. 24 I. C. 888 : 7 8. L. R. 141. 

- Construction — Arbitration — Provision 

for reference—'Dispute arising under the indent.' 

(Obiter)— The question whe'her a dealer should 
pay a claim which is not recoverable at law is 
not a dispute arising under the indent. ( Crouch, 
A. J. C.) Ewart Ryire & Co. v. Tarachand, 

9 I. C. 896. 
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Hire Purchase. 

See Also Contract Act, S. 78. 

- Hire Purchase—Transfer of ownership 

Default in payment of instalments — Effect. 

The ownership in goods obtained on the hire 
purchase system does not pass till the last instal¬ 
ment agreed upoa has been paid. When a hire 
purchase agreement contains no provision for 
forfeiture of previous payments in case of default 
in paying an instalment the parties regain their 
original position, but the owner however on recei 
ving back.the goods can claim reasonable compen¬ 
sation subject to the liability to refund the balance 
of the amount received by him. (Oldfield and 
Scsliagiri Aiyar. JJ.) Srinivasa Aiyangar v. 
Douglas and Grant. Ltd. 57 I. C. 62 

Implied Terms. 

- Implied Contract—Meaning of. 

The expression ‘implied contract’ is an English 
term of art and must be so construed It involves 
the legal incident of some consideration moving 
from the landlord as in England. (Lord Sumner.) 
Jagaveera Hama v. Alwarasa Asari, 

(1918) M. W. N. 732: 23 C. W. N. 225: 

36 M. L. J. 49 : 

48 I. C. 907 : 17 A. L. J. 129 (P. C.). 

- Implied terms —Deposit by purchaser with 

seller—Repudiation of contraot by purchaser — 
Whether entitled to return of deposit. 

There is nothing either in the Specific Relief 
Act or in the Contract Act which touches the 
question of deposit, But it is clear that, even 
when there is no clause in the contract as to the 
forfeiture of deposit if the purchaser repudiates 
the contract, he cannot get back the money as the 
contract has gone off through his default. This 
will equally be so even though the buyer is not 
put to any loss by the repudiation. L, R. 10 Ch . 
App. 512 and 24 Cal. 897 Referred to. (Chatlcr- 
jee and Pearson , JJ.) Mangobinda Dutta v. 
Baisogomaff. 67 I. C. 714 : 1922 Cal. 104. 

-- Implied terms- Trade usage—Date of per 

formancc falling on Sunday—May be performed 
on Monday. 

Where the date of performance of a contract 
falls on a Sunday, there is a well-known trade 
usage that it can be performed on the next day, 
espicially where an European importer, is concer¬ 
ned The usage of whicli evidence is allowed 
must be such as not to render the written contract 
insensible, inconsistent or unreasonable. ( Mooker• 
jec , A. J. C. and Fletcher, J.) Kasiram Pania 
v. Hurnundroy Pulchand. 26 C. W. N. 354 

- Implied terms— Course of business — 

Usage [of 1 trade—How ascertained-Contract 
partly expressed, partly unwritten—Covenants 
which can be implied by court. 

The usage implied in a contract must be shown 
to be certain and reasonable and so universally 
acquiesced in that every body in the particular 
trade knows it or might know if it he took the 
pains to enquire. 

A Court has no right to imply in a written con¬ 
tract any stipulation between the parties unless 


CONTRACT—Interpretation of. 

on considering the terms of the contract in a 
reasonable and business like manner, an implica¬ 
tion necessarily arises that the parties must have 
intended that the suggested stipulation should 
exist. The principle on which a stipulation is to 
be implied in a written contract is to give such 
business efficacy to the transactions as both par¬ 
ties must have intended. ( Sanderson , C. J. and 
Woodroffe and Mookerjec. JJ.) Lakurka Coal, 
Ltd. v. Ja.mnadas Bhagwandas. 33 I. C. 838- 

- Implied terms—loan -Promise] lo^pay. 

Every loan implies a promise to repay and an 
unqualified admission of indebtedness is equiva¬ 
lent to an express covenants and creates a per¬ 
sonal obligation. (Mooker jec and Camduff, JJ ) 
Ramnarain Singh v. Odindra Nath Mooker- 
JEE. 15 C. L. J. 17: 13 I. C 440 : 

17 C. W. N. 369. 

-- Implied term—Agreement between two 

temples regulating processions — Construction. 

Per-Chief Justice :—The law on the subject of 
the implication of terms in a contract has frequen¬ 
tly been misunderstood and misapplied. Tbe 
Court ought not to Imply terms in a contract un¬ 
less there arises from the language of the contract 
itself and the circumstances under which it is en¬ 
tered into, such an inference that the parties must 
have intended the stipulation in question, that the 
Court is necessarily driven to the conclusion that 
it must be implied. Held, on a construction of 
an agreement between two temples regulating 
the processions of idols on particular days that 
there was no implied term that one of them would 
limit its procession to those particular days. 
(Schwabe, C. J. and Wallace J.) Govinda 
Chariar v. Natu Kesava Mudaliar. 

17 L. W. 79: 11923) M. W. N. 186 : 
72 I. C. 243: 1923 Mad 344. 

- Implied terms'-Agreement for re pur¬ 
chase—Time is essence. 

In an agreement lor re purchase time is of the 
essence of the contract. (May Oung and Duck¬ 
worth. JJ.) Maung Walla v. Mo Shwe Gun. 

1 R. 472 : 2 Bur. L. J. 188 : 1924 Rang 57, 

Interpretation of. 

- Interpretation of—Amending and conso¬ 
lidating Act—English law—Adoption of. 

The Contract Act is an amending as well as 
a consoldating Act and beyond the reasonable in¬ 
terpretation of its provisions there is no means of 
determining whether any particular section is in¬ 
tended to reproduce or amend the pre existing 
law. There is no improbability in the Indian le¬ 
gislature having taken the lead of the English in 
a matter of legal fo m. (Lord Parker) Ramdas 
Vithaldas Darbar v. Amekchand & Co. 

40 Bom. 630 : 20 C. W. N. 1182 : 

18 Bom L R. 670 : 20 M. L. X. 194 : 

31 M. L. J. 541 : 4 L. W. 342 : 14 A. L. J. 1045 : 

85 L. J, P. C . 214 : 24 C. L. J. 320 : 43 I, A. 164 : 

21 I. C 343 : 32 T. L. R. 594 : 35 I, C. 954 : 

(1916) 2 M. W. N. 110 (P- C.) 

On appeal from 21 I. C. 343 : 38 B. 255. 

-- Interpretation of—English decisions. 

Indian Courts are bound by the Indian Contract 
Act and should not be guided by English deci- 
sions which have overruled cases on which tb® 
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Indian Act is based. (White, C, J. Sankaran Nair , 
and Sadasiva Aiyar. JJ.) Mankava Annapurna- 
ma v. Uppala Akkayya. 36 M. 544 : 

13 M. L. T. 268 : (1913) M. W. N. 328 : 
19 I. C 12 (F,B.) : 24 M. L. J. 333. 

Liability. 

- Liability—Sale of goods-Gcrman steam¬ 
ers carrying goods seized during war—Arrival 
in a different ship long after—Doctrine of frust¬ 
ration. 

In pursuance of a contract for sale of goods 
headed “contract shipment and arrival *' goods 
were sent in a German steamer, which on the out 
break of war was seized and condemned as prize. 
Two years later the goods arrived in a different 
steamer, but were not given to the buyer. In a suit 
for damages for non-delivery held plaintiff was 
not entitled to delivery of the goods, 

Per Sanderson, C. J. The arrival of the goods 
under the particular circumstances was not such 
an arrival as was thought by the parties to the 
contract. The purpose of the contract and the in¬ 
tention of the parties had been upset by the cap¬ 
ture and the prolonged delay. 

Per Richardson, J : According to the doctrine 
of “frustration’’ a subsequent event or contingen¬ 
cy beyond the ken of the parties at the time of the 
transaction, for the occurrence of which neither 
of them is responsible and for which they have 
not provided may sometimes operate to undermine 
and avoid the contract—English case law referred 
to. (Sanderson, C, J. and Richardson , J.) Gouri 
Shankar Agarwalla v. H. P. Moitra. 

70 I. C. 379 : 26 C. W. N. 573. 

- Liability—Date of operation of. 

An agreement when confirmed becomes opera¬ 
tive with effect from the date when originally 
made. (Mookerjee and Fletcher, JJ.) Dina Nath v, 
Metharam. 64 I. C. 785 : 83 C. L. J. 577. 

- Liability—Failure to complete contract 

—Earnest money when forfeited. 

Where a purchaser was under, the contract of 
sale, bound to pay up the balance of consideration 
within a certain time in default of which he was 
to forfeit the earnest money, and it is feund that 
not only was he not in a position to pay that 
money but he never offered to pay it, he is not 
entitled to recover the earnest money paid by him. 
(N. R. Chatterjea and Panton , JJ.) Atul Chan¬ 
dra Kundu v. Sarat Chandra Laha. 

59 I. C. 215 : 24 C. W. N. 967, 

- Liability—Contracting p arties. 

Parties must adhere to contracts made by them 
with the full understanding of all the terms and 
must not be allowed to resile from the agreements. 
Rattigan, J,) Dreyfus & Co v. Gurditta Mall 

70 P. W, R. 1911 ; 85 P. L. R. 1911 : 

9 I. C. 655 : 35 P. R. 1911. 

- Liability—Negotiable instrument. 

There is a difference between the law relating 
to liability on ordinary contracts a*id that on nego¬ 
tiable instrument. (Wazir Hassan, A. J.C) 
Jagrup Singh v. Rama Kishan Das. 

59 I. C. 696 : 7 0. L. J. 705 : 23 0. C. 363. 


CONTRACT—Right to enforce. 

Right to Enforce. 

- Right to enforce — Stranger, 

On a sale of property by the mortgagor dire¬ 
cting the vendee to pay off the mortgage, the 
mortgagee is not entitled to a personal decree 
against the vendee. There is no privity of contract 
between the mortgagee and the vendee, (Lord 
Macnaghtcn) Jamxa Das v. Ram Autar. 

34 All. 63 : 39 I. A. 7 : 16 C. W. N. 97 : 

11 M. L. T. 6 : 9 A. L. J. 37 : 
(1912) M. W N. 32 : 16 C. L. J. 68 : 
14 Bom, L. R. 1 : 13 I C. 304 : 
21 M L. J. 1158 (P. C). 
[On appeal from 31 All. 352] 

- Right to enforce—Agreement to abide 

by oath. 

If the parties have made a binding agreement 
it does not matter to a Court how foolish it is, and 
after all the parties probably know their business 
better than the Court and it may not be so foolish 
in the eyes of the paities as in the eyes of the 
Court. Consequently where the parties co ntract- 
ed to abide by the statement ot the defendant 
on oath, there is nothing illegal in such contract 
and the parties are bound to abide thereby. 
(Walsh, J.) Kesho Ram v, Peare Lal. 

21 A. L. J. 209 : L. R. 4 A. 368 : 71 I. C. 761 : 

1923 A. 443 (2). 

——Right to enforce—Stranger. 

A defendant is not liable to answer the claim 
of a third party to a contract when he is not party 
thereto, except in cases where a Court of equity 
would hold him liable. (Richards and Banerjee, 
J J ) Mangalsen v. Muhammad Hussain. 

37 All 115 . 27 I. C. 737 : 13 A. L. J. 73. 

t 

- Right to enforce — Stranger , 

There is nothing in the Contract Act to show 
that a person not a party to the contract can sue 
on it. Section 2 (1) indicates to the contrary. 
(Scctt.C. J. and Chandavarkar, J.) Sankar Vis- 
vanath Wabh v. Umabai Sadasiv Wagle. 

37 Bom. 471 : 19 I. C. 736 : 15 Bom : L. R. 320. 

- Right to enforce — Stranger. 

A contract can create no right or liability in a 
person who is not a party to it unless he claims 
or can be charged through a party as in the case 
of a cestui que trust, claiming through the trustee. 
A person for whom a benefit is secured uuder a 
contract entered in the name of a third person 
can sue in his own right to enforce that contract. 
(Sanderson. C.J.) KheroDE Behari Gossami v. 
Narendra Lalkhan. 55 I. C. 810 : 

23 C. W. N. 453. 

- Right to enforce — Stranger to—When 

oan claim benefit of. 

The doctrtnc that a stranger to a contract may 
claitri the benefit of the performance thereof can¬ 
not be allowed to be invoked to defe it the ends of 
justice. (Mookerji and Richardson, JJ.) Har 
Shyam Choudhari v. Shyamlal Sahu. 

43 Cal. 69 : 22 C. L. J. 227 : 31 I. C. 22 : 

20 C. W. N. 601. 

- Right to enforce—Stranger—If oan sue 

for benefit of contract. 
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Whether a person deriving a benefit under a 
contract to which he is no party is entitled to 
enforce his claim under the contract must in 
India, be decided according to justice, equity and 
good conscience. A suit by a creditor against an 
alienee from his debtor directed to pay off the 
debt is maintainable if the alienee had been re¬ 
cognized as liable to pay tbe debt 32 A. 410 (P.C.) 
rel on. Tweedle v. Atkinson , 30 L J 2 B 265 not 
foil. ( Jenkins , C. J. and Mookerjcc, J.) Deb 
Narain Dutt v. Ram Sadhan Manual. 

41 Cal. 137 : 17 C. W. N. 1143 : 20 I. C. 630 : 

18 C. L. J. 603. 

- Right to enforce—Death of contractor — 

Work carried on by Contractor's minor sons tinder 
guardianship of mother—Suit for work done. 

After the death of the original contractor, rope 
and labour continued to be supplied to the defen 
dants at the expense of the minors not under any 
new contract made either with them or their 
mother but under the old contract made with 
their father for services thus rendered the right 
to be remunerated would seem to have been their 
right and the right to sue consequently accrued 
to them. ( Brett and Carnduff , JJ ) Sarat Chan- 
dra Singh Bahadur v. Sudhan Hari Mukerjea 

14 I. C. 694. 

- Right to enforce—Stranger to contract- 

A stranger merely because he receives a benefit 
under a contract has no right of suit on the 
contract (32 A. 410 dis). So if the executants of a 
bond the plff and the vendee of certain land* from 
the executants come to an agreement by which 
the plff is to be paid out of the purchase money 
and was to regard the vendee as sold debtor 
still the plff. being no party to the conveyance 
his suit cannot be regarded as one on the convey¬ 
ance and Art. 116 of Limitation Act will not apply. 
(Koxc, J.) Deb Narain v. Ram Sadh. 9 I. C. 988. 

- Right to enforce — Stranger. 

A stranger cannot enforce a provision in his or 
her favour in the award. (Broadway, J.) Diwan 
Chand v. Bishen Das. 2 Lah. L. J. 255. 

- Right to enforce—Stranger to contract, 

A mere benefit secured by a document would 
not give the party to whom the benefit is given, 
a cause of action to sue on the instrument if he 
is a stranger to it. But where a person agrees to 
indemnify another under a contract, all those re¬ 
presenting the latter can enforce the indemnity, 
14 M. 488, 34 A. 429 ; 22 M L J 207 Ref. ( Sesha■ 
giri Aiyar and Moore f //.) Seetamma v Nara- 
YANAMURTHI. 57 I. C. 982 : 38 M. L. J. 470. 

- Right to enforce—Stranger—Interest in 

favour of third person—Whether enforceable. 

A provision in a family partition-deed for the 
performance of the marriage of a daughter creates 
a trust in favour of the daughter and heffee is en¬ 
forceable by her. though she was no party to it. 

26 M. L J 127 : 13 I. C. 205 : 22 M. L. J. 159 :11 
M. L. T. 14 : 1912 M. W. N. 39. Dist. ( Oldfield , 

7.1 SUNDARARAJA AlYANGAR V. LAKSHMI AMMAL. 

24 I. C. 943 : 38 Mad. 788 

- Right to enforce— Stranger—Family ar¬ 
rangement—Benefit to daughter. 


i CONTRACT—Right to sue. 

A third party in whose favonr a provision is 
made in a family settlement in the nature of a 
partition can claim the benefit of provision made 
in her favour. (Sundara, Aiyar and Sadasiva 
Aiyar, JJ ) SUdalai Ammal v. Go.mati Ammal. 

23 M. L. J. 355 : (1912) M. W. N. 908 : 

16 I. C. 428 : 12 M. L. T. 288. 

“- Right to enforce—Stranger. 

A person though not a party to a documeot 
must put up with the burden placed by it if he 
takes a benefit under the document. ( Sundara 
Aiyar, J.) Kulaxdavelu Padavachi v. Kama- 
lachi Aiyangar. 11 M. L. T. 216 : 

(1912) M. W. N. 409 : 15 l. C. 388 : 

22 M. L. J. 458. 

- Right to enforce — Stranger—Provision 

for benefit of third parties. 

Where at a partition, provision is made for the 
benefit of the daughters after their mother’s 
death. Held, that the daughters could enforce 
the provision after the mother’s death ( Sundara 
Aiyar and Spencer, JJ.) KosURl Raja Gopal* 
raja v. Datla Radhayya. 11 M. L .T. 14 : 

(1912) M. W. N. 39 : 13 I. C. 205 : 

22 M. L. J. 159. 

- Right to enforce—Stranger, right of. 

A person not a party to tbe contract cannot sue 
on it,-is a rule which would require great modifi¬ 
cation in this country, and the proper exception is 
where co-parceners agree that payments should 
be made to certain female members for mainte¬ 
nance. The exception need not be confined to 
cases where a person has a legal right to it. (Sun- 
dara Aiyar, J.) ArUmuga Goundan v. Chin* 
nammal. 21 M. L, J. 918 : 10 M. L. T 214 : 

12 I. C. 185 : (1911) 2 M. W. N. 524. 

- Right to enforce — Trust—Enforcement 

°f- 

A person who is not a party to a contract and 
with whom there is no privity, cannot gain any 
advantage by it he is put in the position of a ces¬ 
tui que trust. (Batten. A. J. C .) Sogai v. 
Warloo. 48 I. C. 549. 

- Right to enforce — Mahabrahmans — Offer¬ 
ings to—Contract to decide. 

A contract to divide offerings to Mahabrahmans 
is not enforceable except as between the immedi¬ 
ate parties to it. (Lindsay, J. C.) Mahbsh Pra¬ 
sad v. Bharath. 59 I. C. 677 : 23 0. C. 252. 

--- Right to enforce—Third party—When 

can take benefit. 

In contracts relating to land, a third party may 
take the benefit of the contract if he has a benefi¬ 
ciary interest in its purpose. (Chapman and 
Roe, JJ.) Manmath Nath Roy v Ameer Khan. 

46 I. C. 98 : 3 Pat. L. J. 394. 

Right to sue. 

- Right to sue—Stranger. 

Where there is an assignment of his lease rights 
by a person directing the assignee to pay a sum 
of money to the lessor plaintiff. Held (Chie, 
Justice, Bakewell and Kumaraswami Sastri, 77 ) 
contra. Tbe plaintiff coaid not sue on the con¬ 
tract between the assignor and the assignee as he 



1185 


CIVIL DIGEST, 1911—1923. 


1186 


CONTRACT—Right to sue. 

was no party to it. The rule in Tweedle v. Atkin¬ 
son (1861) l.B, and S. 393 is generally applicable 
to India. 

Per the Chief Jttslice and Kumaraswami i ias- 
tri, J. (Bakcwcll, J . contra). By reason of the 
assignment, the assignee became bound to hold 
the demised lands for a further term and the 
plaintiff became entitled to treat the arrears as 
money had and received by the assignee to the 
plaintiff. Per Kumaraswami Sas'ri , J. —The rule 
in Tweedle v. Atkinson is not of universal appli¬ 
cation and is subject to exceptions in India, e.g, 
persons in whose favour a charge on property is 
created by contract between third parlies, female 
members of a family who are entitled for main¬ 
tenance under agreements between other mem¬ 
bers, etc. Similarly persons who take a benefit 
under a contract to which they are parties are 
also subject to the burdens imposed thereby. A 
jentni situated as the plaintiff, is in this case 
entitled to sue on the contract between tbe assig¬ 
nor and assignee Kanomdar and Melcliarathar. 

( Wallis , C. J. Bakcwell and Kumaraswami Sastri, 
JJ.) Panku Menon v. Dharman Achan. 

41 Mad. 488 : 22 M. L. T. 543 : 

(1918) M. W. N. 98 : 34 M. L. J. 193 : 

43 I. C. 625 : 8 L. W. 118. 

- Right to sue — Stranger— Rule — Excep¬ 
tion. 

A mortgaged his lands to B, part of the consi¬ 
deration therefor, being B's promise to discharge 
a debt of A to C. Held, that C who was a stranger 
to the contract cannot sue B for the payment of 
his debt without joining A as a party. Per curium. 
The following are some of the circumstances 
under which a stranger to a contract can sue the 
promisor : ( a ) the creation of a trust in favour of 
the plaintiff in respect of tbe amount sued for 
(but a direction to pay, as in the present case, 
does not of itself create an express or construc¬ 
tive trust, owing to the absence of tbe elements 
necessary to constitute a trust) ; (6) the crea¬ 

tion of a change of an immoveable property by 
the promisor or allocation by the promisor of the 
specific money in suit in favour of the plaintiff; 
(c) the creation of a settlement on marriage, in 
which the plaintiff may de beneficially entitled as 
provided by Section 23 of the Specific Relief Act; 
and (d) estoppel as against the promisor, owing 
to transactions between the plaintiff and the 
promisor. 3 '£ All. 410 and 17 C. W. N. 1143 Dist. 
( Ayling and Tyabji, JJ.) Iswaram Pillai v. Son- 
NIVARERU TARAGAN. 38 Mad. 753 : 23 I.C. 951: 

26 M. L. J. 127 

- Right to sue—Securing a girl for marri¬ 
age—Money paid to be given to girl's guardian — 
Girl not secured—Money recoverable. 

Defendant asked for Rs. 200—for the purpose 
of settling the plaintiff’s marriage. The plaintiff 
however sent only Rs. 175 by money order. 
Defendant did not spend that sum in connection 
with the plaintiff’s marriage in accordance with 
the agreement come to and therefore plaintiff 
sued to get the money back. Plaintiff’s pleader 
stated that girls were scarce and plaintiff wanted 
the defendant to secure a girl for him and the 
money was given him to be paid to the guardian 
of the girl selected, should money be demanded. 

Vol, 11—75 


CONTRACT—Stra nger. 

Held : that plaintiff can recover. 41 M. 197 and 
33 B. 411, Foil. ( Prideaux , .4. j. C.) Gangadhar 
Daji v. Govind Narain. 74 1 C. 107 : 

1923 Nag. 296. 

Shipping. 

- Shipping—Carnage by sea—Sweepings. 

Where under the terms of the charter party all 
the sweepings are to be delivered to the charterer, 
the shipowrer cannot apportion them between 
the charterer and other shippers where the char¬ 
ter party provides that the charterer shall be 
entitled to all sweepings and shortage occasion¬ 
ed by escape from the bags at the port of dis¬ 
charge. The shipowner cannot evade liability 
behind a condition in the bill of lading which 
renders the shipowner immune against loss 
or damage caused by insufficient packing and torn 
of fragile bags and say in defence that the short¬ 
age was caused by charterei’s negligence. (Scot/, 
C. J. and Heaton , J.) Bombay and Africa Steam 
Navigation Co., Ltd. v. Ajum Goolam Hussain. 

41 Bom, 119 : 34 I. C. 525 : 

18 Bom. L. R. 230, 

- Shipping—Date of Shipment—Bill of 

lading. 

The ordinary practice is that a bill of lading is 
not prepared till after the goods have been recei¬ 
ved on board a ship and bears the same date as 
that of the mate’s receipt. Where the contract is 
for shipment of the whole lot in February 
and the bill of lading was dated 28th February, 
the goods must be presumed to have been actually 
shipped in February though the ship actually 
sailed sometime later, aud therefore there was no 
late or improper shipment ‘ Shipment ’ is equiva¬ 
lent to ‘putting on board. ’ ( Faivcett , A. J. C.) 

Gibbon & Co. v. Kundammal Ramnath. 

28 I. C. 196. 

Stranger. 

- Stranger. 

See also (1) Contract—Right to Enforce, 

(2) Contract Act, S. 2 (d). 

- Stranger—Right to enforce — Privity — 

Subsequent dealings. • 

Though at the outset a person was a stranger 
to a contract, still if subsequent dealings have 
brought him into privity with the parties it is 
open to the couris to grant relief to him on the 
contract 41 Cal. 137 Ref. (Lindsay and Kanhaiya 
Lai, JJ.) Nehal Singh v. Fateh Chand. 

20 A. L. J. 708 : 44 A. 702 : 

68 I. C. 778 : 1922 All. 426. 

- Stranger—Right to take benefit. 

There is no universal rule that a straDger to a 
contract can in no circumstances claim a benefit 
thereunder 32 A 410 ; 41 C. 737 ; 46 Cal. 160 Rel. 
It is competent to a tenant to invoke the benefit of 
a contract between the Govt, and the settlement 
holder even though he may not be a party thereto. 
11 C.L.J.68 : 37 C. 449 : 3 Pat L J. 394 : 17 C.L.J. 
70 Ref. (Mookerjee and Cuming, JJ.) Rani 
Hemanta Kumari Debi v. The Midnapore 
Zemindari Co. 

36 C. L. J. 493 : 77 I. C. 261: 1923 C. 25. 
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«■ ■ —- Stranger■—Liability of—Landlord and 

Tenant—Rent suit —Plea of payment against 
third party—Decree against third party. 

Where in a rent suit the tenant defendant pleads 
payment to a third party who on being implead¬ 
ed in the suit admits it. Held, that the plaintiff 
cannot get a decree against the third party defen¬ 
dant for the money received by him as it was 
not received for the use of the plaintiff. 
(Richardson and Newbould, JJ.) Kampta Prasad 
Rai v, Kuldip Rai. 20 1. C. 70, 

- Stranger—Right to enforce—Assignment 

of all the property of the transferor—Credit of 
transferor—Suit for recovery of, debt from trans¬ 
feree — Maintainability. 

Where a person gets a transfer of all the assets 
of his transferor and subjects himself to the pay¬ 
ment of his debts, a creditor of the transferor to 
whom such a transfer is communicated has a right 
to proceed against the transferee. A suit by the 
creditor against the transferee is in such a case not 
open to the objection that there is not privity of 
contract between the parties. 41 Cal. 157 : 41 
Mad 488 ; 26 Mad. 686 ref. 4 Cal. 897; 8 Cal 79 
foil. (Kumaraswami Sastri , /.) G. Ramaswami 
Aiyar v. Deivasigamani Piillai. 

43 M. L. J. 129; <1922) M. W. N. 442 : 

16 L. W. 282 : 69 I. C. 957 (2): 

31 M. L. T. 156 (H.C.) : 1922 Mad. 397. 

- Stranger—Not affected. 

The arrangement between the mortgagee and 
the purchaser of portion of equity of redemption 
with regard to consideration money left with him 
is not binding on the mortgagor. , (Kanhaiya Lai, 
A. j. C.) Abdul Hasan Khan v. Jagwanta. 

32 I. C. 729: 2 0. L. J. 620. 

- Stranger—Not liable. 

No one who is not a party to a contract is lia¬ 
ble thereon. (Das, J.) Hamid Hasan v. Shahzad 
Khan, 52 c - *77. 

Teji Mundi Contracts. 

--- Teji Mundi contracts—Nature explained. 

In a teji contract, all the formalities of an 
ordinary contract are observed except that the 
seller only signs his note and gets an extra 
amount, as consideration for his promise not to 
offer delivery unless called upon. It is the pur- 


CONTBACT—Variation. 

chase of an option or right to call for delivery. 
(Young. J.) Dhunjideosi v. Pokekmmall ANand- 
ROY. 24 I, C. 441 : 7 Bur. L. T. 54. 

Variation. 

- Variation—Provisions of not to be varied 

on grounds of inconvenience. 

No variation of the contract of parties and the 
statutory provisions applicable thereto is possible 
by reason of general considerations or adminis¬ 
trative rules which have not the force of an Indiao 
statute. (Lord Shaw.) Haji Buksh Ilahi v. 
Durlav Chandra Kar. 39 Cal. 981: 

39 I. A. 177: 16 C. W. N. 842: 23 M. L. J. 206: 
12 M. L. T. 385: (1912) M. W. N. 1005 : 
16 I. C. 821 (P. C.) : 14 Bom. L. B. 1063 : 
10 A L. J. 452 : 16 C. L. J. 620 : 
[On appeal from : 13 C. W. N. 633 : 
3 I. C. 986: 9 C. L. J. 341.] 

—- Variation is not extinguished by merely 

one party alleging that\ new contract had been 
substituted in place of old one. 

The mere fact that one party alleges that a 
new contract had been substituted in the place of 
an old one is not sufficient to put an end to the 
old contract even as against the party making the 
allegation. But if the allegation is proved true, 
the consequence will be different. (Fletcher and 
Chatlerjee , JJ.) Kalidas Bhanga v. Giribala 
Dasi. 23 I. C. 360. 

- Variation—Power to vary terms. 

Where one party to a contract is authorized to 
vary terms,.thepower should be strictly construed 
and the indulgent party should not be allowed 
to travel beyond tha plain words of the power. 
(Scshagiri Aiyar, J.) Venugopala Aiyangar v. 
S. I. Railway Co. 62 I. C. 602 : 13 L. W. 309. 

- Variation—Novation — Essentials. 

The main element in a novation of a contract 
is that the right against original contractor is 
relinquished and the liability of the new contract¬ 
ing party, accepted, provided ithat the new con¬ 
tract is legally enforceable. (Das and Admi, //•) 
Barkuarin Alak v. Sircar Barnard & Co. 

2 Pat. L. T, 761 : 62 I. C. 668. 

6 P. I J. 473: 


»' 
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STATUTE INDEX. 


iAcceptance, Communication of, wl»en complete, 
8. 4. 

-Acceptance of performance from third person, 
S. 41. 

Acceptance of proposal, Communication of, 
defined, S. 8. 

Acceptance of proposals, defined, 8. 3. 
Acceptance, revocation of, S. 6. 

Accomplishment of purpose, S. 160. 

Accounts of agent, S. 213. 

-Account to firm, of benefit of business other than 
partnership. S. 258. 

Acts in good faith, S. 223. 

Acts lawful, consequences of, S . 222. 

Acts not expressly repealed not affected, S. 1. 
Advancement of money for share of profits, not 
partner, S. 240. 

Advances, subsequent presumption for, 8. 174. 
Agency, Ss. 182—238 (Ch. X.) 

Agency, business of, S. 194. 

Agency, termination of 

Agent, agreement of misrepresentation by, S. 238. 
Agent, compensation to, 8. 225. 

Agent, defined, S, 182. 

Agent, employment of, S. 183. 

Agent, falsely contracting as, 6. 236. 

Agent, indemnification of, 8e. 222—223. 

Agent, non-enforcement by, S. 230. 

Agent, pretended liability of, S. 235. 

Agent, principal's duty to. Ss. 222—225. 

Agent, qualifications of, 8. 184. 

Agent, remunerated by share of profits, not a 
partner, S. 242. 

•Agent’s accounts, S. 213. 

Agent’s authority, S. 188. 

Agent's authority, excess of, S. 227. 

Agent's authority, in emergency, S. 189. 

Agent's authority, non-separation of, S. 228. 
Agent’s authority, revocation by, S. 203. 

Agent’s authority, termination of, Time for, S, 208 
Agent’s contract, consequences of, S. 226. 

Agent’s contract, enforcement of, 8. 226. 

Agent's dealing, 8. 215. 

Agent’s diligence, 8. 212 . 

Agent’s duty to principal, Ss 211—221 (Ch. X.) 
Agent’s express authority, 8. 186. 

Agent’s implied authority, 3. 186. 

Agent’s lien, 8. 221. 

Agent’s misconduct of business, 8, 220. 

Agent’s naming person, S. 195. 

Agent’s non-disclosure of contract, S. 231. 
Agent’s not delegating, 8. 190. 

Agent's personal liability, 8. 233. 

Agent’s remuneration. S. 219. 

Agent's responsibility for sub-agent, S. 192. 
Agent’s right of retainer, S. 217. 

Agent's skill, S. 212. 

Agreement by way of wager, exception to. S. 30. 
Agreement, consideration of, when lawful, 8. 23. 
Agreement defined, 8. 2 (e). 

..Agreement in restraint of marriage, void, S 26. 
-Agreement in restraint of trade, void, S. 27. 


Agreement not void, though consideration inadc- 
1 quate. 8, 25, Expl. 2. 

Agreement, object of, when lawful, S. 23. 
Agreement of misrepresentation by agent, S. 238. 
Agreements by way of wager, S, 30. 

Agreements in restraint of legal proceedings, 8.28. 
Agreements in restraint of legal proceedings. 
Exceptions to, S. 28 (i', (iil. 
i Agreements in restraint of trade, exceptions to 
1 S. 27 (Exceps 1, 2, 3). 

Agreements void for uncertainty, S. 29. 
Agreements when contracts, S. 10. 

Agreement through mistake, void, S. 20. 
Agreement to do impossible act, 8. 56. 

Agreement valid without consideration, if it is a 
promise to compensate for something done. 
8. 25 (if). 

Agreement valid if without consideration if it is 
a promise to pay a debt barred by Limila- 
tion law, S. 25 (iii). 

Agreement valid without consideration if it is in 
writing and registered , S. 25 (i>. 

Agreement void, defined, S. 2 (g). 

Agreement void if consideration unlawful in part, 
6. 24. 

Agreement void if object unlawful in part, 8. 24. 
Agreement void without consideration, S. 25. 

1 Alternative promise, one branch being illegal, 
8. 58. 

Annuity to child of deceased partner, S. 243. 
Annuity to widow of deceased partner, S. 243, 
Annulment of contract of partner’s obligations, 

' S. 252. 

j Annulment of contract of partner’s rights, S. 252. 

Appointment of sub-agent without authority, 

| S. 193. 

Appointment, propdr, of sub-agent, 8. 192. 
Apportionment of relief. S. 181. 

Appropriation of payments, Ss. 58—61 (Ch. IV.) 
Ascertained kind warranty of, S. 115. 
Ascertainment of goods, S. 83. 

Ascertainment of goods by seller’s selection, S. 84 
Auction, by sale of lots, 8. 122 
Auction, by transfer of lots, 8. 122. 

Authorisation of unauthorised acts, 8. 237. 
Authority express defined. S, 187- 
Authority, express, of agent, S. 186. 

Authority implied defined, 8, 187. 

Authority implied, of agent, 8. 186. 

Authority of agent, 8. 188. 

Authority of agent, excess of, S. 227. 

Authority of agent in emergency, S. 189. 

Authority of agent, non-separation of, S. 228. 
Authority of Agent, Revocation by, S. 203 
Authority of Sub-agent, termination of, 8. 210. 
Authority, party exercised, revocation of, S. 204 
Authority, Sub-agent’s appointment without, 
S. 193. 

Authority, Revocation of, Ss. 201—210. 

Bailed goods, return of, 8. 160 

Bailed goods, unauthorised use of, S, 154 

Bailee, bailor’s responsibility, S. 164 
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Bailee, care by, S. 151 

Bailee, defined, S. 148 

Bailee, delivery to, S. 149 

Bailee, liability of, S. 154 

Bailee non-responsibility of, S. 166 

Bailee's death, S-162 

Bailee’s duty, S. 163. 

Bailee's Goods, mixture with, S. 155 
Bailee’s non-liability, S. 152 
Bailee's particular lien, S, 170 
Bailee's responsibility, S. 161 
Bailee, suit by, S. 180 
Bailment, Ss. 148, 181 (Ch. IX) 

Bailment by several joint owners, S. 165 
Bailment, defined, S. 148. 

Bailment, Gratuitous, termination of, S. 102 

Bailments of pledge, Ss, 172-181 (Ch. IX) 

Bailment, termination of, S. 153 

Bailor defined, S 148 

Bailor, repayment by. S. 158 

Bailor’s consent, S. 155 

Bailor’s death, S. 162 

Bailor’s directions, S. 163 

Bailor's duty, S. 15 0 

Bailor's non-consent, Ss. 156—157. 

Bailor's responsibility to bailee, S. 164 
Bailor, suit by, S. 180 

Benefit, account to firm of, for business other 
than partnership,S. 258. 

Benefit, principal’s right to, S. 216. 

Biddings pretended, S. 123. 

Bill of Lading, stoppage of, S. 103 
Breach of contract, compensation of, S. 73 
Breach of Contract, consequences of, S 9 . 73, 74, 
75, (Ch. VI) 

Breach of warranty, S. 117 

Bulk, warranty of, S. 112 

Business, misconduct of, by agent, S. 220 

Business of agency, S. 194 

Business of principal conducting of, S. 211 

Business, usual hours of, for performance, 8. 47 

Buyer's failure, S. 107 

Buyer's refusal, S. 119 

Buyer's right, Sa. 117—118 

Buyer to suffer loss, S. 86 

Care by bailee, S . 151 

Carrier or wharfinger, delivery to, S. 91. 

Cessation of right, S. 102. 

Child of deceased partner receiving annuity, 
S. 243 

Claim of seller, notice of, S. 105 
Coercion defined, S. 15 

Coercion I, P. C, in force or not immaterial. 
S. 15 (Expl) 

Commencement of the Act, S. 1 
Communication of acceptance, when complete, 
S. 4 

Communication of proposals defined, S. 3 
Communication of proposals, when complete, S. 4. 
Communication of revocation, when complete, 
S. 4 

Communication with Principal, S. 214 
Companies, joint stock, S, 266 
Compensation by breach of contract, S. 73 
Compensation by suit, S. 181 
Compensation for renunciation, 8. 205 
Compensation for revocation, S. 205 
Compensation in quasi-contracts, S. 73 
Compensation in reciprocal Promise, S, 64 
Compensation through non-performance of act 
known to be impossible or unlawful, S. 56 


Compensation to agent, S. 225 
Compensation when intention to do not gratui¬ 
tous, S. 70, 

Compensation where penalty stipulated for, S. 74 
Competency for making contracts, 8. 11 
Completion of sale, Ss. 80-83 
Compounding by creditor, S. 135 
Compounding with surety, S. 135 
Compulsion of contribution, S. 43 
Compulsion of joint promisor to perform, S. 43 
Concealment, guarantee by, S. 143 
Condition, guarantee on, S. 144 
Conditions of offer, 8 . 38 (i) (iij (iii) 

Conducting of Principal’s business, S. 211 

Consent defined, 8. 13 

Consent, free, defined, S. 14 

Consent free effect of when not given, S. 19 

Consent of bailor, S. 155 

Consent of Principal, S. 215 

Consent valid if fraud or misrepresentation 
though practised has no effect of causing con¬ 
sent, S 19 (Expl.) 

Consent valid though caused by misrepresenta¬ 
tion or silence. S. 19 (Excep.) 

Consequence of inducement, 8 . 234 
Consequence of notice, S. 229 
Consequences of agent's contract, S 226 
Consequences of breach of contract, Ss. 73, 74, 
75 (Ch. Vli 

Consequences of lawful acls, S. 222 
Consequences of rescission of voidable contract, 

S 61 

Consideration absence of effect, S 25 
Consideration defined, 8. 2 (d) 

Consideration for guarantee, 8, 127 
Consideration inadequate effect of, 8. 25 (Expl 2.) 
Consideration not necessary, S. 185, 

Consideration not required if agreement is a 
promise for something done, 8. 25 (ii) 
Consideration not required if agreement is a 
promise to pay a debt barred by Limitation 
Law, S. 25 (iii) 

Consideration not required if agreement is in 
writing and registered S. 25 (i) 

Consideration of an agreement when lawful, 8, 23, 
Consideration unlawful in part, effect of, 8. 24. 
Contingent contract defined. 8. 31. 

Contingent contract impossible. S. 34 
Contingent contracts on an event not happening. 
Enforcement of, S. 33. 

Contingent contracts when become void, S». 35, 36 
Contingent contracts when to be enforced. 
Continuance of Partners’ rights after dissolution 
S. 263. 

Continuance of right of stoppage, S. 101. 

Continuing guarantee defined, S. 129. 

Continuing guarantee, revocation of 8. 130. 
Continuing guarantee revoked by change in firm 
S. 260 

Contract, agent's non-disclosure of, S. 231 
Contract, breach of, compensation of, S. 73, 

Contract, breach cf, consequences of, Ss. 73, 74, 

75 (Ch. VI.) 

Contract caused by mistake of one party as to 
matter of fact, 8. 22. 

Contract, conditions for purposes of, S». 12, 30 
(Ch. II.) 

Contract, contigent defined, 8. 31 
Contract contingent impossible. S. 34 
Contract contingent on an event not happening., 
enforcement of, S. 33 
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'Contract defined, Ss. 2 (h), 10 
Contract for the sale of future goods, S. 88 
Contract obligations of parties to, S. 37 
Contract of agent consequences of, S. 226 
Contract of agent, enforcement of, S. 226 
Contract of guarantee defined, 8. 126 
Contract of indemnity defined, S. 124 
Contract, performance of, when time essential. 
S. 55 

Contract, performance of, when time not agreed, 
S. 55 

Contract, performance of, when time not essential, 
S. 55 

Contract, presumption of, S 230 
Contract quasi, compensation in, S. 73 
Contract, rescission of, when right, S. 75 . 
Contracts by whom must be performed, Ss. 40-45 
(Ch, IVj 

•Contracts contingent when become void, Ss. 35, 36 
Contracts contigent when to be enforced, 8. 35 
Contract sound mind neces?arv for, 8. 12 
Contracts performance of, 8s. 37-40 (Ch. IV) 
Contracts quasi, Ss. 68—72 

Contracts which need not be performed, Ss. 61— 
67 (Ch. IV) 

Contract, terms of variance in, S. 133 
Contract to be set aside when induced by undue 
inlluence, S. 19 A 

Contract voidable defined, 8. 2 (i) 

Contract voidable rescission of, S. 64 
Contract voidable rescission of, mode of, S. 66 
•Contract when afterwards becomes impossiblei 
S. 56 

Contract who can make, 8. 11 
Contract with Government, S. 74 (Expl. II) 
Contribution compulsion of, S. 43 
Contribution equal, S. 146 

Contribution, sharing of loss by default in, S. 43, 
Conveyance of title, 8. 108 

Co-partner, partner’s liability to third person for 
fraud of, S. 250 

Co-partner, partner’s liability to third person for 
neglect of, S. 250 

Co-partners’ partner’s power to bind, 8. 251 
Co-sureties’ liability, Ss. 146, 147 
Co-surety’s release, 8. 138 
Court’s Winding up after dissolution, S. 265 
Court’s Winding up after termination, 8. 265 
Court to dissolve partnership, S. 254 
Creditor compounding by, S. 135 
Creditor defined, S. 126. 

Creditor’s forbearance, 8. 137 
Custom of trade not affected, S. 1 
Damages, estimate of, means for, S. 73 (Expl) 
Dealing of agent, 8. 215 
Death of bailee, 8. 162 
Death of bailor, 8. 162 
Death of principal, 8. 209 
Death of surety, effect of, 8. 131 
Debt, partners' liability for partnership, S. 249 
Debt, payment of partnership, 8. 262 
Debt, payment of, separate, S. 262 
Debtor, principal defined, 8. 126 
Deceased partners* estates non-liable for subse¬ 
quent obligations, 8. 261 

Deceased partners* representative, property left 
in business by, 8. 241 

Defaulting pawner, 8. 177 
Definitions, 8. 2 


Delivery of goods bow made, S. 90 
Delivery, part effect of, S. 92 
Delivery, place of, S. 94 
Delivery to bailee, S. 149 
Delivery to wharfinger or carrier, S. 91 
Denomination, certain, implied warranty of. S. 113 
Determination of price not final by contract, 8. 89 
Devolution of joint liabilities, S. 42 
Devolution of joint rights, 8. 45 
Diligence of agent. S. 212 
Directions of bailor, S. 163 
Discharge of principal debtor, S. 134 
Discharge of surety, Ss 133. 134, 135—139 
Disclosure of faults, S. 150 
Dispensing with performance of promise, S. 63 
Dissolution, notice of, S 264 
Dissolution of partnership by court, S. 254. 
Dissolution of partnership by prohibition of busi¬ 
ness, S. 255. 

Documentary title to goods, S. 178 

Duties, Partner's General, 8. 257 

Duty of agent to principal, 8. 211—221 (Ch X) 

Duty of bailee, S. 163 
Duty of bailor, S. 160 
Duty of principal to Agent, Ss. 222—225 
Duty of promisor for performance. S. 49 
Effecting of sale, 3. 78 
Effecting of stoppage, 8, 104 
Effect of part delivery, 8.92 
Effect of ratification, S. 197 
Emergency, ageot’s authority in, S. 189 
Employers’ non-liability, S. 224 
Employment of agent, S. 183 
Enactments repealed by Contract Act, S, 1 
Enforcement of agent's contracts, S. 226 
Enforcement of contracts, contingent on an event 
happening, S. 32 

Enforcement of contracts contingent on an event 
not happening, S. 33 
Equal contribution, S. 146 
Estimate of dimages, means for, S. 73 (Expl.) 
Exception to wagering agreement, 8. 30 
Excess of Agent’s authority, S. 227 
Expenses extraordinary, 8. 175 
Expenses necessary, S. 158 
Expiration of time, S. 160 
Express authority defined, S. 187 
Express authority of agent, S. 186 
Express promise defined, 8. 9 
Express ratification, S. 197 
Express renunciation, S. 207 
Express revocation, S. 207 
Extent ot the Act, 8. 1 
Extraordinary expenses, S. 175 
Failure of buyer. 8. 107 
False contracting as agent, S. 236 
Faults, disclosure of, 6. 160 
Finder of goods, responsibility of, 8. 71 
Finder of goods, right of, S. 168 
Firm defined, 8. 239 

Firm, obligations of partners carrying competing 
business to, 8. 259 
Forbearance of creditor, 8. 137 
Found goods, sale of, 8. 169 
Fraud defined. S.17 (i), (ii). (iii). (iv), (v) 

Fraud when silence amounts to speech. S. 17 
Free consent defined, 8, 14 ' 

Future goods, sale of. contract for 8. 88 
General duties of partners. S. 257 
General lien, 8, 171 
Goodfaith, Acts in, 8. 223 
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Good faith, Passing of Title, S. 108 (Excep II) 
Goods, ascertainment of, S. 83 
Goods, ascertainment of. by sellers selection, S, 84 
Goods bailed, return of, S. 160 
Goods bailed, unauthorised use of, S. 154 
Goods defined, S. 76 
Goods, delivery of, made, S. 90 
Goods, documentary. Title to, S. 178 
Goods, finder of, responsibility of. S. 71 
Goods, finder of, right of, S. 168 
Goods found, sale of, S. 163 
Goods future sale of, contract for, S. 88 
Goods in transit, S. 100 
Goods, non-separation of, S. 157 
Goods of bailee, mixture with. S. 155 
Goods, possessor of, pledge by, S. 178 
Goods seller of, not bound, S 93 
Goods. Separation of, Ss 156 159 
Goods when non existent, transfer of ownership 
of. S. 87 

Good will, person receiving portion of profits as 
a sale of, no partner, S. 244 

Government contract with, S. 74 (Expl). 
Gratuitous bailment, termination, S. 162 
Gratuitous lending: S. 159 
Guarantee by cancelment, S. 143 
Guarantee by misrepresentation, 8. 142 
Guarantee continuing defined. S. 129 
Guarantee continuing revocation of, S. 131 
Guarantee continuing revoked by change in firm 
S. 260 

Guarantee, contract of, defined. 8. 126 
Guarantee, on condition, S. 144 
Implied authority defined, 8. 187 
Implied authority of agent. S. 186 
Implied promise, 8. 145 
Implied promise defined. S. 9 
Implied ratification, S, 197 
Implied renunciation, S. 207* 

Implied revocation, 8. 207. 

Implied warranty, S, 110. 

Implied warranty of certain denomination. 
8. 113. 

Implied warranty, where not, S. 113. 

Incorporated Partnership. 8. 266. 

Indemnification of agent, Ss. 222-223. 

Indemnity, Ss. 124-125 (Ch. VIII). 

Indemnity contract of defined, S. 124. 

Indemnity holders, rights of, S. 125 (i), (ii), (iii.) 
Indemnity of surety, S. 145. 

Inducement, consequence of, S. 234. 

Influence, undue defined, S. 16. 

Influence undue provisions of S. Ill, I. E, Act, 
1872 not affected, S. 16. 

Insanity of principal, S. 209. 

Insolvency defined, S. 96 (Expl). 

Intention not to do gratuitously, compensation 
S. 70 

interest in subject-matter, S. 202. 

Interest, limited, pledge of, 

' Joint liabilities, devolution of, S. 42. 

Joint liability of surety, S, 132. 

Joint owner, passing of title, S. 108 (Except. II.) 
Joint owners, several, bailment by, 8, 165. 
joint promisor compelled to perform, 8.-43. 

Joint promisor release of, S. 44. 

Joint rights devolution of, S. 45. 

Joint stock companies, S. 266. 

Knowledge for valid ratification, S. 198. 

Lading, bill of, stoppage, 8. 103. 

Lawful acts, consequences of, S, 222. 


Lender, when not partner, S. 240. 

Lending gratuitously, S. 159. 

Liabilities joint, devolution of, S. 43. . 

Liability, joint of surety, S. 132. . 

Liability of bailee, S. 154. 

Liability of Co sureties, Ss. 146, 147 
Liability of minor partner, becoming major,. 
S. 248. 

Liability of partner for'eopartner's fraud to third 
person, S. 250. 

Liability of partner for copartner’s neglect to third 
person, S. 250. 

Liability of partner for partnership debt, S. 249. 
Liability of person permitting himself to be- 
shown as partner, 8. 246. 

Liability of pretended agent, 8. 235. 

Liability of surety, S. 128. 

Liability, persona), of agent, S. 233. 

Liability when event prevented, 8. 53. 

Lien, general, 8. 171. 

Lien of agent, S. 221 
Lien ot seller, Ss. 95, 98 (Ch. VII.) 

Lien of seller against subsequent buyer, S. 98. 
Lien of seller when payment future but goods ire 
seller's possession, S. 97. 

Lien particular, of bailee, S. 170. 

Lien where future payment but no time, S. 96. 
Limited interest, pledge of, S. 179. 

Limited liability partnership, S. 266. 

Loss to be suffered by buyer, S. 86. 

Lots, sale of, by auction, 8. 122. 

Lots, transfer of, by auction, S. 122. 

Majority, minor partner liability when attaining, 
S. 248. 

Means for estimating damages, S. 73 (Expl). 

Mind sound necessary for making a contract de¬ 
fined, S. 12. 

Minor partner not personally liable, bat his share- 
is. S. 247. 

Minor partner when major, liability of, S. 248. 
Misconduct of business by agent, S. 220. 
Misrepresentation, agreement of, by agent, 8. 238. 
Misrepresentation defined, S. 18 (i), (ii), (iii ) 
Misrepresentation, guarantee by, 8. 142. 

Mistakes, effect of. as to law, S. 21. 

Mistake effect of on agreement, 8. 20. 

Mistake effect on contract caused by one party 
as to matter of fact, S. 22. 

Mistake when not to be deemed as to matter of 
fact, S. 20 (Expl). 

Mixture of, with bailee’s goods. 8. 155. 

Mode of rescission of voidable Contract, S. 66. 
Naming person of agent, S. 195. 

Necessaries when supplied, reimbursement of„ 

8 , 66 . 

Necessary expenses, 8. 158. 

Neglect of principal, S. 225. 

Negligence of non-performance, effect of, 8. 67. 
Non-appropriation of payment, S. 61. 

Non consent of bailor. Ss. 156, 157 
Non delegation of agent, S. 190. 

Non-discharge of surety, Ss. 136, 137, 138. 
Non-disclosure of Contract by agent, S. 231. 

Non enforcement by agent, S. 230. 

Non-liability of bailee, S. 152. 

Non-liability of dead partner’s estate for subse¬ 
quent obligations, S. 261. 

Non-liability of employer, 8. 224. 

Non-performance of contracts, Ss. 61 67 (Ch. 1 ™ 



1197 


CIVIL DIGEST, 1911—1923. 


1198 


Non-performance, refusal and negligence of, effect 
of, 8. 67 

Non-responsibility of bailee. S. 166. 

Non-responsibility of seller, 8. 116. 

Non-retention by pawnee, 8. 174 

Non-separation of agen'ts authority, S. 228. 

Non-separation of goods, S. 157. 

Notice, consequences of, 8. 229. 

Notice of dissolution, S. 264. 

Notice of renunciation, S. 206. 

Notice of revocation, 8. 206. 

Notice of seller’s claim, 8, 105. 

Object of an agreement when lawful, S. 23, 

Object unlawful in part, effect ol, 8. 24. 

Obligations of parlies to contract, S. 37. 

Obligations of partners in partnership after its 
expiry, S. 256. 

Obligations of partner to firm carrying competing 
business, S. 259. 

Obligations subsequent, deceased partner's estates 
nonliability for, S. 281. 

Obligation when advantage derived under void 
agreement, S. 65. 

Occasional soundness, 8. 12. 

Occasional unsoundness, S. 12. 

Order of performance of reciprocal promises, 
S. 52 

Owner joint, passing of title, 8. 108 (Excep II.) 

Ownership, transfer of, goods when non-existent, 
S. 87. 

Ownership, transfer of, of moveables with im¬ 
moveables, S. 85. 

Ownership when transferred, S. 79. 

Owners joint, several bailment by, S. 166. 

Part delivery, effect of, S. 92. 

Particular lien of bailee, S.‘ 170. 

Partner, minor, but personally liable, lent his 
share only, 8. 247. 

Partner, Person receiving share of profits for 
sale as good will, not, 8. 244, 

Partner’s general duties, S. 257. 

Partnership, Ss. 239—286 tCh. XI.) 

Partnership debt, partner’s liability for, 8. 249. 

Partnership debt, payment oi, S. 262. 

Partnership, defined, 8. 239. 

Partnership, dissolution of, by prohibition of busi¬ 
ness, S. 255. 

Partnership, incorporated, 8. 266. 

Partnership, limited liability, S. 266. 

Partnership property, defined, 8. 253 (i.) 

Partnership, when court may dissolve, S. 264. 

Partner's liability for co-partner’s fraud to third 
person, 8. 250. 

Partner’s liability foV co-p3rtner’s neglect to third 
person, 8. 250. 

Partner’s liability for partnership debt, S, 249. 

Partner’s mutual relations, rules determining, 
when no contract to contrary, 8. 253. 

Partner’s obligations, annulment of contract of 
8.262. : , 

Partner’s obligations in partnership after its ex¬ 
piry, S. 256. 

Partner s obligations to firm, carrying competing 
business, 8. 259. 

Partner’s power to bind copartner, 8. 25L 

Partner's rights, annulment of contract of, 8. 252. 

Partner’s rights continued after dissolution, 8. 263. 

Fartncr’s rights in partnership after its expiry, 
8. 256. 

Passing of title, 8, 108 (Except, I.) 


Passing of title by a joint owner, 3. 108 (Except. 

n.) 

Passing of title in good faith, S, 108 (Except, II.) 
Pawnee defined, S. 172. 

Pawnee’s non retention, S, 174. 

Pawnee’s right, S. 176. 

Pawnee's right oi retainer, 8. 173. 

Pawner defaulting, 3 177. 

Pawner defined, 8. 172. 

Payment of partnership debt, S. 262. 

Payment of separate debt, S. 262. 

Payment of sums for principal. 8. 218. 

Payments appropriation ofi Ss. 58 — 61 (Ch. IV.) 
Payment when debt not indicated, S. 60. 

Payment where neither party appropriates, S. 61. 
Penalty by way of, stipulation, S. 74 (Exp), I.) 
Penalty stipulated for compensation. S. 74. 
Performance acceptance of from third person, 
S. 41 

Performance at a proper time and proper place, 
- 8. 48 

Performance during usual hours of business. S. 47. 
Performance, duty of promiser, 8 49. 
Performance of contract, Ss. 37—40 (Ch. IV,) 
Performance of contract when time not agreed, 
S. 65. 

Performance of contract when time not essential. 
S. 55. 

Performance of promise to be dispensed with, 
S. 63. 

Performance of reciprocal promises, S«. 51—68 
(Ch. IV.) 

Performance of reciprocal promises, order of, 
S. 52. 

Performance, time and place for, Ss. 46—60. 
Performance when not claimed in reciprocal pro¬ 
mise, S. 54. 

Performance when time essential, S. 65. 
Performance within reasonable time, S. 46. 
Personal liability of agent. S. 233. 

Person leading another to believe him a partner, 
responsibility of, S. 246. 

Person naming of agent, S. 195. 

Person permitting himself to be shown as partner, 
liability of, S. 246. 

Person receiving profit’s portion for sale of good 
will, no partner, S. 244. 

Person, third, right of, S. 167. 

Person who can perform promise, S. 40. 

Place and time for performance, Ss. 46—50. 

Place of delivery. S. 94. 

Place proper and proper time for performance 
8. 48. 

Pledge by possessor of goods, S. 178 
Pledge defined, S. 172. 

Pledge of limited interest, S. 179. 

Pledges, bailments of, Ss. 172—181 (Ch. IX.) 
Possessor of goods, pledge by, S. 178. 

Presumption for subsequent advances, 8. 174. 
Presumption of contract, 8. 230. 

Pretended agent's liability, S. 235. 

Pretended biddings, 8. 123. 

Price, determination of, not final by contract, S. 89 
Principal, agent’s duty to. S. 211—221 (Ch. X.) 
Principal, communication with, S. 214. 

Principal debtor defined, 8. 126. 

Principal debtor, discharge of, 8. 134. 

Principal defined, S. 182. 

Principal, payment of sums for, 8 . 218. 

Principal’s business, conducting of, 8. 211. 
Principal’s consent, 8. 215 
Principal’s death, 8. 209 
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Principal's duty to Agent, 8s. 222-225 (Ch. X) 
Principal's insanity, 8. 209 
Principal’s neglect, S. 225 
Principal’s property, S. 221 
Principal's relation, S. 194 
Principal’s representation, S. 192 
Principal’s right to benefit. S. 216 
Principal, Supposition for, S. 232 
Prohibition of business dissolution of partner¬ 
ship by, S. 255 

Promise alternative, one branch being illegal. 
S. 58 

Promise defined, S. 2 (b) (c) 

Promise express defined, S. 9 
Promise implied, S. 145 
Promise implied defined, S. 9 
Promise performance of, to be dispensed with, 
S. 63 

Promise reciprocal, Compensation in, S. 54. 
Promise reciprocal to do things legal and illegal 
S. 57 

Promise reciprocal when performance can not be 
claimed, S. 54 

Promises reciprocal defined, S. 2 (f) 

Promises reciprocal, order of performance of. 
S. 52 

Promises reciprocal, performance of Ss. 51—58, 
(Ch. IV) 

Promises reciprocal when to be performed, S. 51 
Promise when complete. S. 7 (i). (ii) 

Promise, who can perform, S. 40 
Promisor duty of, lor performance, 8. 49 
Promisor joint, compelled to perform, 8. 43 
Proper appointment of sub-agent, S. 192 
Proper time and proper place for performance, 
8. 48 

Property in business by deceased partner's repre¬ 
sentative, S 241 

Property in business by retiring partner, S. 241 
Property of partnership, defined, S. 253 (i) 
Property of Principal. S. 221 
Proposal, acceptance of, defined, S. 8 
Proposal defined, S. 2 (a) 

Proposal revocation of, S. 6 (i), (ii), (iii), (iv). 
Proposals, acceptance of, defined, S. 3 
Proposals, communication of, defined. S. 3 
Proposals, communication of, when complete, S.4 
Proposals, revocation of, 8. 5 
Proposals, revocation of, defined, S. 3 
Proposal, when becomes promise, S. 7 (i), iii) 
Purpose, accomplishment of. S. 160 
Purpose specified warranty for. S. 114 
Qualifications of agent, S. 184 
Quasi-contract, compensation in, S. 73 
Quasi-contracts, 8s. 68—72 (Ch. V) 

Ratification, Ss. 196-200 (Ch. X) 

Ratification, effect of, S, 197 
Ratification, express. S. 197 
Ratification, implied, S. 197 
Ratification of unauthorised act, Ss. 199—200 
Ratification valid, Knowledge for, S. 198 
Reasonable Time for performance. S. 46 
Reciprocal promise Compensation in. S. 54 
Reciprocal, promises defined, S. 2 (f) 

Reciprocal promises, order of performance of, 
S. 52 

Reciprocal promises, performance of Ss. 51—58 
(Ch. IV) 

Reciprocal promises when to be performed,.8, 51 
Reciprocal promise to do things legal and illegal, 
S. 57. 


Reciprocal promise when performance cannot 
be claimed. 8. 54 

Redemption right of. S. 177 

Refusal by buyer, 8. 119 

Refusal of non performance, effect of. S. 67 

Refusal to accept offer of performance, S. 38 

Refusal to perform promise wholly, 8.-39 

Refusal wrongful S. 120 

Reimbursement for supplying necessaries, 8. 08 
Reimbursement when interested, S. 69 
Relation of principal, 8. 194. 

Release of co-surety, S. 188 
Release of joint promisor, 8. 44 
Relief, apportionment of. 8. 181 
Remuneration of agent, S. 219 
Remuneration to agent by share of profits, no 
partnership, S. 242 

Remuneration to servant by share of profits, no 
partnership, S. 242 

Renunciation, compensation for, S. 206 
Renunciation, express, S. 207 
Renunciation, implied. S. 207 
Renunciation, notice of, S. 206 
Repayment by bailor. 8. 158 

Repayment when by mistake or under coercion, 
S. 72 

Repeal of Enactments, S. 1 
Representation of Principal. 8. 192 
Resale. Ss. 107- 108 (Ch. VII) 

Rescission of contract when right, S. 75 
Rescission of voidable contract, consequences of, 
S. 64 

Rescission of voidable contract, mode of, S. 66 
Responsibility of agent for sub-agent, S. 192 
Responsibility of baile'e, S. 161 
Responsibility of bailor to bailee, S. 164 
Responsibility of finder of goods, S. 71 
Responsibility of person making another to 
beheve him a partner, 8. 245 
Responsibility of seller, S. 109 
Restoration of goods, S. 159 
Restraint of legal proceedings, effect of, S. 28 
Restraint of legal proceedings exceptions to S. 28 

(i), (ii) 

Restraint of marriage, effect of, 8. 26. 

Restraint of trade, effect of, 8. 27. 

Restraint of trade exceptions to, S. 27 (Exceps 1 
2. 3). 

Retainer, agent’s right of. S. 217. 

Retainer, Pawnee’s right of. 8. 173. 

Retiring partner, property left in business. 8. 241. 
Return of bailed goods, S. 160. 

Revocation, communication of, when complete, S.4 
Revocation, Compensation for, 8. 205. 

Revocation, express, S. 207. 

Revocation implied, S. 207. 

Revocation, notice of, 8. 206. 

Revocation of acceptance. S. 5. 

Revocation of agent's authority. S. 203. 

Revocation of authority, S«. 201—210. 

Revocation of continuing-guarantee, S. 130. 
Revocation of continuing guarantee by chang.* in 
firm 8. 260. 

Revocation of partly exercised authorities, S. 204. 
Revocation of proposal, 8 6 (i), (ii), (iii), (iv ) 
Revocation of proposals, 8. 5. 

Revocation of proposals defined, 8. 3. 

Reward specific, 8. i68. 

Right .Cessation of, 8. 102. t 

Right of agent, retainer of, S. 217. 
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"Right of buyer, Ss. 117—118. 

Right of finder of goods, S. 168. 

Right of pawnee, S. 176. 

Right of pawnee, of retainer. S. 173. 

Right of principal to benefit, S. 216. 

Right of redemption, S. 177. 

Right of seller as to rescission, S. 121. 

Right of seller on stoppage, S. 106. 

Right of stoppage, continuance of, S. 101. 

Right of third person, S. 167. 

Right rescission of Contract. S. 75. 

Rights of indemnity-holder, S. 125 (i), (ii), (iii.) 
Rights of partners in Partnership after its 
expiry, S. 256. 

Rights of surety, Ss. 140—141, 

Rules of partner's mutual relations, where no 
contract to contrary, S. 253. 

Sale, completion of, Ss. 80—83. 

Sale defined, S. 77. 

Sale, how effected, S. 78. 

Sale of found goods, S. 169.■ 

Sale of future goods, Contract for, S. 88. 

Sale of lots by auction, S. 192. 

Seller of goods not bound, S. 93. 

Seller, right of, on stoppage, S. 106. 

Seller’s claim, notice of, 3. 105. 

Seller's lien, S*. 95, 96. 97, 98 (Ch. VII.) 

Seller's lien against subsequent buyer, S. 98. 
teller’s lien when payment future but Goods in 
seller's possession, S. 97. 

Seller’s responsibility, S. 109. 

Seller's right as to rescission, S. 121. 

^Seller to stop in transit, S. 99. 

Seller when not responsible. S. 116. 

Separate debt, payment of, S. 282. 

Separation of goods, S. 156. 

Servant remunerated by share of profits not 
partner, 8. 242. 

Several joint owners, bailment by, S. 165. 

Share of minor partner liable but not himself 
8. 347. 

tSkill of agent S. 212. 

Soundness, occasional. S. 12. 

Soundness, Warranty of, S. 111. 

Specific reward. S. 168. 

Specified purpose, Warranty for, S. 114. 

Statutes not expressly repealed not affected, S. 1. 
Stipulation by way of penalty S. 74 (Expl. I). 
Stoppage—Bill of lading, 8. 103. 

Stoppage effected, S. 104, 

Stoppage in Transit, Sa. 99—108 (Ch. VII.) 
Stoppage, light of, continuance of, s. 101. 
Stoppage, right of seller on, S. 106. 

Sub-agent—Agent's responsibility for, S. 192. 
Sub-agent defined S. 191. 

Sub-agents, Sa. 190—200. 

Sub-agent's appointment without authority, S.193 
Sub-agent's authority, Termination of. S. 210. 
Sub-agent's proper appointment, S. 192. 
Subject-matter, interest in, S. 202. 

Subsequent advances presumption for, S. 174. 
Suit by bailee, 8, 180. 

Suit by bailor, S, 180. 

Suit, compensation by, 8. 181. 

Sums, payment of, for principal, 8. 218. 

Supply of necessaries, reimbursement of, S. 63. 
Supposition for principal, 8. 238. 

Surety compounding with, 8. 135. 

Surety defined. S. 126. 

Surety, discharge of, S, 133, 134, 185, 189. 

Surety, non-discharge of, S. 136. 137, 131. 

VOL. 11—76 


Surely rights of, Ss. 140. 141. 

Surety's death, effect of, S, 131. 

Surety’s indemnity, S 145. 

Surety's joint liability, S. 132. 

Surety's liability, S 128. 

Termination of agency, 8 201. 

Terminal ion of agents’ authority, Time for S. 208. 
Termination of bailment, S. 153 
Termination of gratuitous bailment, S. 162. 
Termination of sub-agent’s authority, S, 210 
Terms of contract. Variance in, S. 133 
Third person, right of, S. 167 
Time and place for performance, 8s. 46—50 
Time essential in performance of contract, S. 55 
Time expiration of, S. 160 

Time for termination of agent's authority, S. 208 
Time not agreed in performance of Contract, S 65 
Time not essential in performance of Contract 
S. 55 

Time, proper and proper place for performance, 
S. 48 

Time reasonable for performance, S. 46 

Title conveyance of, S. 108 

Title documentary to goods, 8. 178 

Title of the Act. S. 1 

Title when passes, S. 108 (Except I.) 

Title when passes by a joint owner, S. 108 (Except. 

H.) 

Title when passes in good faith, S. 108 (Except II) 
Transfer of lots by auction, 8. 122 
Transfer of ownership, S. 79 
Transfer of ownership of goods when nonexistent, 
8. 87 

Transfer of ownership of moveables with immove¬ 
ables, S. 85 

Transit goods in, S 100 
Transit, seller to stop in. S. 99. 

Transit stoppage in, Ss. 99—106 (Ch. Ill) 
Unauthorised act ratification of, Ss. 199—200 
Unauthorised acts, authorisation of, S. 237 
Unauthorised use of bailed goods, S. 154 
Uncertainty effect of, S. 29 
Undue influence defined. 8. 16 
Undue influence provisions of S. Ill of I. E. Act 
1872 not affected, 8. 16 
Unsoundness occasional, S. 12 
Usage of trade not affected, 8. 1 
Use, unauthorised, of bailed goods, S. 154 
Usual hours of business for performance, 8.47 
Voidable contract defined, 8. 2 (i) 

Voidable contract rescission of, 8. 64 
Voidable contract rescission of. mode of, S. 66 
Void agreement defined, S. 2 (g) 

Valid ratification, knowledge for, 8. 198 
Variance in terms of Contract, S. 133 
Wagering agreement exception to, 8.30 
Wagering agreements, 8. 30 
Warranty. Ss 109—118 (ch. VII) 

Warranty, breach of, 8. 117 
Warranty for specified purpose, 8. 114 
Warranty implied, 8. 110 

Warranty implied, of certain denomination, S. 113 
Warranty implied where not, 8. 113 
Warranty of ascertained kind, 8. 115 
Warranty of bulk, S. 112 
Warranty of soundness, 8. Ill 
Wharfinger or Carrier delivery to, S. 91 
Widow of deceased partner receiving annuity, no 
partner, 8. 243 

Winding up by court after dissolution, 8. 265 
Winding up by court after termination, S. 265. 
Wrongful refusal. 8. 120 
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CONTRACT ACT (IX OF 1872). 

- Scope. 

See also Contract—Construction. 

■■ — Scope of—Xot exhaustive. 

The Indian Contract Act does not purport to be 
a complete code dealing with the law relating to 
contracts, but defines and amends certain parts of 
that law. (Macleod, J.) Shivlal Motilal v. 
Birdichand Jivraj. 

40 I. C. 194 : 19 Bom. L. R. 370. 

•—- Scope. 

The Contract Act is not exhaustive so far as the 
law relating to common carriers is concerned, 
but its other provisions dealing with particular 
branches of law are exhaustive. 30 C. 530 : 18 C, 
623 Kef. ( Johnstone and Rathgan , JJ .) KaN- 
ha iv a Lal v. National Bank of India, Ltd., 
Delhi. 9 I, C. 966 : 32 P. W. R. 1911. 

- Scope—Xot exhaustive. 

The Contract Act is not exhaustive Code. 15 B 
48; 4 C.L.J. 555. ( Benson and Snndara Aiyar, JJ) 
Acha Ranganaikammal v. Acha Ramanuja 
AIYANGAR. 35 M. 728 : 21 M. L. J. 600 : 

10 M. L.T, 57 : II I. C. 570: 
(1911) 2 M. W. N. 285. 

- - Scope of. 

Although the Contract Act purports to deal only 
'with certain parts of the law relating to contracts’ 
yet it should be regarded as exhaustive and 
binding on the Couits in India when it treats 
a subject in a way at variance with the English 
Law. (Batten and Stanyon, A J. C) Balla- 

BHDAS V. PAIKAJEE. 

38 I. C. 915 : 12 N. L. R. 177. 

-Sg. 1 and 118— Opposition between custom 

and contract—Evidence Act, S. 92 Proviso (5). 

A mercantile custom obliging the purchaser in 
contravention of the written terms of a contract 
to accept goods not of the stipulated kind can be , 
of no avail in a suit for the recovery of goods 
under the contract, but evidence of custom not in 
consistent with the contract can be admitted. Per 
Heaton, J. Where there is reliance on custom 
there is necessarily a variation from the written 
contract, but the variation need not be in contra¬ 
diction of or repugnant to it. (Scott, C. J. and 
Heaton , J.) RUttonsey v. Bombay U. S. and 
Manufacturing Co., Ltd. 

41 Bom. 518 : 37 I.C. 271 : 18 Bom. L R. 532 

-S. 2—Stranger to—Right to take benefit. 

There is no universal rule that a stranger to a 
contract can in no circumstance claim a benefit 
thereunder. 32 A. 410 : 41 C. 737 : 46 Cal. 160 
Rel. It is competent to a tenant to invoke the 
benefit of a contract between the Govt, and the 
settlement holder even though he mav not be a 
parly thereto 11 C. L. J. 68 ; 37 C. 449 : 3 Pat. 
L. J. 394 : 17 C. L. J. 70 Ref. (Mooketjee and 
Cuming , JJ.) Rani Hemanta Kumari Debi v. 
The Midnapope Zemixdary Co- 

77 I. C. 201 : 35 C. L. J. 493 : 1923 Cal. 25. 

jm * 

-S. 2—Consideration—Omission to sue — 

Effect of. i 

Where a person in consideration of a promise 
desists from enforcing by suit a claim for an alle- 


C0NTRACT ACT (IX OF 1872), 3 2. 

ged infringement of his right the promise is one- 
supported by consideration and can be enforced', 
as a contract ( Abdul Raoof and Campbell , //J 
Parshottam Singh v. Rallia Singh. 

65 I. C. 52 : 4 U. P. L. R. (L.) 36 : 1922 Lah. 269, 

-S. 2 —Offer—Invitation to offer—Ouoto 

tion of Prices. ■ 

An offer must be distinguished from an invita¬ 
tion for an offer. A letter from a prospective 
buyer asking for quotations from a merchant is- 
an invitation for an offer. If the merchant sent 
his quotations and the buyer accepts them and 
orders goods that constitutes the proposal, which 
the seller may or may no* accept. (Wilberforce, 
J.) Firm of Durga Parshad MUtsaddi Lal v. 
Firm of Rulia Mal Dogar Mau 

4 Lah. L. J. 176 : 29 P. L. R. 1922 : 
65 I. C. 282 : 1922 Lah. 100. 

• 

-S. 2 —Auction bid—Withdrawal before 

fall of hammer. 

A bid at an auction is nothing more than ait 
offer and can be withdrawn like all other offers 
before it is accepted by the other party which it* 
the case of an auction is signified by the fall Of the 
hammer. (Coults-Trottcr and Ramtsam , Jf .> 
Champa lal v. Jeygopal Das. 

16 L. W. 810 : 43 M. L. J. 132 : 
(1922) M.W.N. 564 : 45 M. 799 : 31 M. L. T. 401 : 

70 I. C. 977 : 1922 M. 485. 

-S. 2 (a) and (b )— Acceptance—Bid — 

Whether bid may be withdrawn. 

Every bid is an offer on the one side which is 
not binding on the other side till it is assented to. 
Therefore a bidder may withdraw his bid before 
the sale has been completed, i.e„ before the accep¬ 
tance of the bid. ( Mookerjce and Beachcroft, ff. > 
Kenakan v. Kailash Chandra. 

19 I. C. 904 : 18 C. L. J. 53 

S. 2 (a)— Auction bids are mere offers- 
until accepted. 

The Tahsildar of Madura acting on behalf of • 
Government held an auction of certain lands in 
July 1915. The 1st defendant purchased the pro¬ 
perty at the auction and depositd 15 per cent of 
tbc purchase money on the day of sale. There 
was a stipulation in the conditions of sale that 
the sale was to be subject to confirmation by the 
Collector. In spite of several applications by the 
1st defendant the sale was not confirmed and the 
Government cancelled the sale in 1917. HeId* 
that the effect of the 1st defendant’s bid at the 
auction was a mere offer by him which was to be 
accepted by confirmation of the Collector and that 
iu the absence of such confiimation, there was 
not a completed contract of sale in favour of the 
1st defendant. (Phillips and Devadoss, JJ.) 
Muthu Pillai v. Secy, of State for India 
45 M. I. J. 67: 17 L. W. 531 : (1923) M. W. N- 8l7r 
32 M.L.I. (H.C.) 309: 72 I. C. 436 :1923 Mad. 582. 

-S. 2 (a )— Offer and quotation-DistincUon- 

A quotation submitted by a trader as the basis 
of a possible order from customers is distinct 
from an offer to sell which if accepted creates * 
contract for the breach of which damages may 
recovered. (Seshagiri Aiyar and Moore , JJ’r 
Mylappa v. Aga Mihza, . 

37 M. L. J. 718: 54 I. C. 550: 20 M. 1. T. 604. 
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CONTRACT ACT (IX OF 1872). S. 2. 

-S. 2 (a) and (b)— Offer and acceptance. 

A by letter offered to purchase certain goods 
from B on condition of taking delivery on certain 
dates and payment of advance. B replied "I shall 
reduce all the terms to writing and receive the 
advance.” The same day A gave the advance to 
B who gave a receipt crediting it towards 
the advance stipulated by A 'to be paid by A. 1 
Held, there was a completed contract and the 
reduction to writing was merely incidental to the 
completion of the contract. (White, C J , Wallis 
and Ayling, JJ .) Kroshna Jute and Cotton 
Mills Co , Ltd. v, Innes. 9 M. L. T. 174 : 

21 M. L. J. 182: 9 I. C. 104 : (1911) 1 M. W. N. 17. 

-S. 2 (a) and (bl— Letter of request for a 

loan is only a Proposal. 

Where a person writes a letter requesting a 
loan from another and promising repayment with 
interest the letter is not a contract but a mere 
proposal. Consequently it cannot be sued on as 
a promissory note. ( Pipon, J. C.) Sayad Sikandar 
Shah v. Bhai Ramchand. 71 I. C. 968. 

-S. 2 (a)— Offer to sell kept open till cer¬ 
tain dale — Effect. 

An offer to sell and to keep the offer open till 
a certain time is nudani pactum and can, at any 
time before acceptance, be recalled. (Parlett, J.) 
Ma Thin v. H. M. Yassim. 81 I. C. 890. 

-S 2 (a) and (b)— Offer and acceptance — 

Lowest price telegraphed at request — Broker 
accepted earnest money on behalf of vendor. 

Where a broker negotiating a sale of three pro¬ 
perties telegraphed to the vendor for the lowest 
price, which was intimated and the broker accept¬ 
ed earnest money in respect of one of them and 
the vendor repudiated the broker’s acceptance. 
Held, telegraphing lowest price is not tantamount 
to an offer but a mere intimation for offer. (Hart- 
noil, C. J. and Twomey, J.) Hardandass v. Rani 
Mohori Bibi. 7 Bur. L. T. 136 : 

23 I. C. 322 : 7 L. B. R. 343. 

■ '3. 2 (b)— Offer by letter — Acceptance in 

minute—Terms of, partly incorporated therein — 
Variance between letter and minute. 

Where an offer made by R. to the provisional 
Directors of a company, was, after the company 
was formed, accepted by it by its minute. Held, 
that the only binding contract was that contained 
in the minute, notwithstanding that the latter was 
defective, inasmuch as it did not incorporate cer¬ 
tain material terms set forth in the letter contain¬ 
ing the offer. (Lord Parker.) Perfect Pottery 
Co. v. Rose. 27 M. L J. 74 : 18 C. W. N. 1185 : 

1 L. W. 610: 24 I. C. 6U6 : 

10 N.L.B. 108 tP. C.). 

-S. 2 (b) —Acceptance without knowledge. 

Reward, offered for the search of a missing 
boy, for whose search a servant was already sent, 
cannot be claimed by the servant though he 
found the boy out; the servant did not undertake 
the search after the offer nor on its strength and 
hence the finding out by him does not amount to 
acceptance by conduct. ( Banerji, J.) Lalman 
ShukUL v. Gauli Dat. 19 I. C. 576 : 

11 A. L. J. 489. 


CONTRACT ACT (IX OF 1872), S. 2. 

-Ss. 2 (b), 3 and 10 —Company — Share¬ 
holder—Inducement by agent to take shares — 
Entry in register. 

Where the agent of a company induces a person 
to sign an application for the shares of a company 
and that person’s name is accordingly entered in 
the register of members as a shareholder, there is 
a complete contract between that person and the 
company’s agent. (Scott, C. J. and Russel, J.) 
Motilal Chunilal v. Thakorlal. 

36 Bom. 557 : 16 I. C. 696 : 

14 Bom. L. R. 648. 

-S. 2 (b )—Contract — Offer and acceptance. 

Where a letter of offer to sell certain properties 
taken as a whole, shows that the intention of the 
offerer was to sell all the properties together at 
a uniform rate of price, the offeree cannot accept 
only a portion of it and claim specific performance 
of that portion of the contract. (1893) A. C. 557 
Foil. (Rattigan and Shadi Lai, JJ.) Bhawan 
Ram v. Sadula Khan. 169 P. W. R. 1913 : 

20 I. C. 282 : 277 P. L. R. 1913. 

-S. 2 (d) — See also Contract — Stranger. 

-S. 2 (d)— Ol.l debts — Consideration- 

Validity, 

Old debts form good consideration for a mort¬ 
gage or transfer of property. (Piggott and 
Walsh, JJ.) Kunj Beiiari Lai. v. Madhsodhan 
Lal. 50 1. C. 117. 

-S. 2 (d)— Consideration—Failure of. 

Where the plaintiff sold his share to defendant 
but never undertook to get the transfer recogniz¬ 
ed by the company, and where the manager o f 
the company refused to recognize the transfer, 
there has been no failure of consideration and 
the plaintiff can recover the purchase money. 
(Richards, C. J. and Banerji, J.) Bahadur 
Singh v. Syam sunder Ta^. 

12 A. L. J. 629 : 23 I. C. 900: 36 A. 305, 

-8. 2 (d )—Subscription gratuitously pro¬ 
mised by treasurer—If recoverable. 

A subscription gratuitously promised to an in¬ 
stitution cannot be recovered even if the promisor 
i 3 the treasurer thereof. (Richards, C. J. and 
Banerji, J.) Abdul Aziz v, Masum Ali. 

36 A. 268 : 23 I. C. 600 : 12 A. L. J. 351. 

-S. 2 (d)— Consideration , valuable — Gift 

for performance of temple services. 

A gift in consideration of the donee performing 
certain religious services at a temple is a transfer 
for valuable consideration. (Batchelor, C. J. and 
Kemp, J.) Ramacuakya Venkataramanacharya 

V. SllRlNlVASACHARYA VENKATARAMANACHARYA. 

46 I. C, 19 : 20 Bom. L. R. 44L 

-8. 2 (d)— Consideration — Benefit to third 

person whether sufficient. 

If the promisee does some act from which a 
third person is benefited which he would not 
have done but for the promise, the consideration 
is sufficient. (Mookerjce and Walmsley, J J ,) Fa- 
NINDRA NARAIN RoY V. KACHHEMAN BlBI. 

45 C. 774 : 22 C. W. N. 188 : 
41 I. C. 673 : 28 C. L. J. 152. 
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CONTRACT ACT (IX OF 1872', 8. 2. 

-S. 2 (d)— Consideration — Compromise. 

A compromise is an agreement to put an end to 
disputes and to terminate or avoid litigation. The 
real consideration is not the sacrifice of a right 
but the abandonment of a claim. ( Mookerji, /.) 
Upendga Nath v. Bindeshri Prasad. 

20 C. W. N. 210 : 32 I. C. 468 : 

22 C. L. J. 452. 

-8. 2 (d)— Agreement to accept lower rent. 

Whether an agreement bv a landlord on the 
expiry of the term of a kabuliyat to accept rent at 
a lower rate than that reserved in the kabuliyat 
is unenforceable for want of consideration is 
doubtful. Payment and acceptance of rent at a 
reduced rate ever since the expiry of a lease (which 
reserved a higher rent) may be adduced as evi¬ 
dence to show that the parties never intended 
that the stipulation to pay the full rent was to be 
acted upon or in the alternative that there had 
been a waiver. (N . R. Chattcrjee and Xcwbould, 
JJ.) Manindra Chandra Nandi v. Durga Sun- 
DARi Dasia. 32 I. C 185 : 20 C. W. N. 680. 

-S. 2 (d)— Release of original debtor a 

consideration for liability of another. 

The release of the original debtor is a good 
consideration for the undertaking by another to 
be liable in his place. (Mookerjee and Roc, JJ) 
Mohes Chandra v. Rajaxi Kanta. 

31 I. C. 29 : 22 C. L. J. 235. 

——-S. 2 d )—Compromise— Cor sideration — 

Prior sale. 

Held, that as the prior sale was without consi¬ 
deration, forbearance by the vendee to enforce its 
terms could not be consideration for the subse¬ 
quent compromise, which was consequently not 
binding on the plaintiff and the latter was there¬ 
fore entitled to recover his property. ( Scott - 
Smith, J.) Ralu v. Phalla. 63 I. C. 497 : 

137 P. R 1919. 

-8. 2 (d)— Consideration. 

Where the members of a community, who had 
rendered some help to the defendant, stipulated 
for payment by him of a certain sum of money to 
the community as a whole, and he promised to do 
so, Held that the promise was for consideration 
and was enforceable. ( Krishnan , J.) Budavaram 
Narasimhulu Cheity v. Noota Ibbundrum 
Nagasam Varu. 44 M. L. J. 210 : j 

(1923) M. W. N. 237 : 72 I. C 95 : 

1923 Mad. 434. 

— -S. 2 (d)— Consideration—Execution of 

security bond for pre-existing simple debt — Im¬ 
plied forbearance to sue. 

A forbearance to sue a debtor on his pro-note 
is a good consideration for the latter executing a 
security bond for payment of the debt, and the 
creditor can enforce the security. An agreement 
for forbearance need not be for any definite or 
particular time. P is enough if an implied re¬ 
quest for forbearance be inferred. ( Sadasiva 
Aiyar and Spencer, JJ.) Srinivasa Raghava v. 
Renganatha. 25 M. L. T. 347 : 

51 I C. 963 : 36 M. L. J. 618. 

— -3. 2 (d)— 'Consideration' —Detriment to 
J>arty. 


CONTRACT ACT (IX OF 1872), 8. 2. 

Any detriment suffered by defendant on the 
faith of the promise of the plaintiff will be suffi¬ 
cient consideration to make the plaintiff's promise 
enforceable. 14 Cal. 64 and 36 All. 26N Foil. 
(Seshagiri Aiyar and Napier , JJ.) Perumal 
Mudaliar v. Sendaxatha Mudaliar. 

44 I. C. 479 : (1918) M. W. N. 173. 

-S. 2 (d )—Consideration—Abstention from 

—Taking legal proceedings. 

Where a creditor abstains at the instance of a 
debtor from taking legal proceedings against an 
estate which is likely to come into the hands of 
the former on a future dale, that is sufficient con¬ 
sideration for a promisee to pay a debt due to the 
latter under S 2 (d). ( Wallis, C. J. and Sesha¬ 
giri Aiyar, J ) Lakshmanan Chettiar v. Bom* 
mac hi Naicker. 32 I. C. 416. 

-S. 2 (d)— Consideration-Release of claim, 

when good consideration. 

The release of a claim by one person is a consi¬ 
deration for guarantee of payment by another 
only when that claim is given up and not when 
there is a mere promise. ( Sankaran Xair and 
Oldfield , JJ.) Nagappa v, Ramanathan. 

(1916- 2 M. W. N, 264 : 29 I. C. 422 : 

4 L. W. 553. 

-S. 2 (d)— Consideration — Agreement not 

to appeal if binding. 

An agreement not to appeal, the consideration 
for which is the mutual consent of the parlies to 
refer the matter in dispute to the Court itself is 
binding on the parties. (Sadasiva Aiyar, J.) In 
re Nimagaddu Peda Nagamma. 29 I. C. 355. 

-8. 2 (d) — Consideration. 

A consideration in law must be ‘ good ’ and 
‘valuable’. 1 A. 309 Fol, ( Sadasiva Aiyar and 
Napier, JJ.) Muthu Karuppa Mudali v. P. C. 
Mu. Kathappudayan. 16 M L.T. 194 : 

27 M. L. J. 249 : 25 I. C, 726 : 

(1914) M. W. N. 706. 

---S. 2 (d)— Consideration—Third party—If 

can enforce . 

A hypothecation bond executed by A to B for a 
consideration including the amount due by A to 
C a third party, cannot be enforced by C, he being 
no party to the bond. (Ayling and Tyabji , JJA 
Iswaram v. Taregan. 26 M. L. J. 127 : 

23 l. C. 951 : 38 M. 753. 

-S. 2 (d)— Joint promise — Consideration- 

Paid to one promisor — Effect—If good as against 
others. 

A consideration paid to one joint promisor 
is legally sufficient to support a promise made by 
others. (Sadasiva Aiyar and Spencer, JJ,) 
Sornalinga Mudali v. Pachi Naicken. 

38 M. 680 : 14 M. L. T. 559 : (1914) M. W. N. 27 : 

22 I. C. 1 : 26 M. L. J. H3 

-S. 2 (d)— Consideration—Passed. 

Where the plaintiff company agreed to under¬ 
take the management and development of a min¬ 
ing concern of the defendant and another and 
finance it on being admitted to a share of the 
profits. Held, that advances made were not 
made at the personal request of the defendant but 
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contract ACT (IX OP 1872), 8. 2. j 

on account of the agreement and could not be 
treated as consideration for a pro-note executed 
by tbe defendant subsequently. ( Benson, 0. C. 7. 
and Sankaran A 'air, J.) Anglo-Indian Trading 
Co., Ltd. v. Gerald Frank Brierly. ! 

17 I. C. 256 : (1912) M. W. N. 930 

-S. 2 (d)— Contract for benefit of third 

person—Enforcement of, by third person. | 

An agreement in pursuance of which a member 
of a Hindu family declines to take share in the 
family propeity at a partition on the considera¬ 
tion that tbe others shall maintain their sister 
forms a good consideration for the sister to en¬ 
force her rights of maintenance against her 
brothers. 4 M. 137 rel on. (Ayling, 7.1 Pbruri 
SOMANNA V. GRANDHI MaNICKAM. 14 I.C. 517- 

-S. 2 (d) — Consideration. 

Where one of the terras of 4 a liarar for paiti- 
tion was that the other co-parceners should pay 
a certain sum for the costs of the marriage of the 
daughter of one ot them and in pursuance thereof 
pro-notes were executed, the pro-note and the 
agreement to pay are supported by consideration 
since it forms one of the terms of the contract. 
(S undara Aiyar and Spencer, 77.) Anantanaka- | 
yana Aiyar v. Savitri Ammal. 36 M. 151 : ! 

(1912) M. W. N. 59 : 11 M. L. T. 63 : 

13 I. C. 458 : 22 M. L. J. 231. , 

-S. 2 (d)— Acknowledgment —Considera¬ 
tion, 

A mere Ruzu Khata unsupported by oral 
agreement or consideration does not form a fresh 
contract. (Altlira, A.J. C.) Jethamal v. Sakoo. 

58 I. C. 30. 

-8. 2 (d)— Consideration — Pro-note execu¬ 
ted in lieu of a previous Pro-note , 

A pro-note was executed by the defendant in 
favour of S, wife of the second plaintiff R, on 8th 
December 1917. It was in renewal of a pro note 
previously executed by the deft, in favour of R's 
uncle K , on 16th December 1914. It was executed . 
just before limitation on ihe earlier pro-note ex- ; 
pired. K died childless and made a will in favour 
of S. It was found that it was at the request of the 
second plaintiff that the pro-note was renewed in 
favour of S. Held that the second plaintiff’s for¬ 
bearance to sue on the original instrument is 
sufficient consideration for the renewal. ( Daniels, 
A. 7. C.) Syed MUHommad v. Kamcharan. 

74 I. C. 316 : 10 0. L. J 43 : 

26 0. C. 204 : 9 0. & A. L. R. 155 : 

1923 Oadh 176. 

-S. 2 (d )—Consideration. 

Forbearance to continue an appeal against a 
person on that person's brother agreeing to pay 
the amount claimed is a good consideration. 
(Stuart, C. J.) Zakkr Ali v. Gulab Rai. 

17 1. C. 466 : 15 0. C 314. 

-Sa. 2 (d) and 40— Failure of considera¬ 
tion. 

Defendant agreed to pay Rs. 5 per mensem 
for life to plaintiff for the latter having the de¬ 
fendant trained in singing. The contract was one 
for personal service said to be rendered by plain¬ 
tiff and the contract cannot be enforced as there 


CONTRACT ACT (IX OF 1872), S. 3. 

was failure of consideration on the finding that 
plaintiff’s sister and not the plaintiff engaged 
teacher for the defendant. (Jwala Prasad, J ) 
Bachhu Ram v. Chander Tawaij. 38 I. C. 230. 

-8. 2 (d)— Forbearance to sue, 

A pro-note was executed by five persons in 
consideration of old debts incurred by only three 
of them. On a suit on the pro-note the other 
two signatories pleaded denial of receipt of any 
consideration. Held, that ttie two contesting defen¬ 
dants being closely related to the actual debtors, 
creditor's forbearance to sue the latter was suffi¬ 
cient consideration for their promise. ( Titomey , 
7.) Mg. Kya Yeitz». Kakuean Chetty. 

11 1. C. 773 : 4 Bur. L T. 156- 

-S. 2 (h)— Representation in contracts cf 

fact and future intention. 

A representation of fact is a contract and the 
party misrepiesenting is bound to make good the 
representation. A representation of iuture in¬ 
tention at best is only a contract and can only be 
proved as a contract. (Beaman, J.) Ladkabai v. 
NavIVAHU. 31 I. C. 708 : 17 Bom. L. R. 783. 

* —*-S. 3— Contract-Completion cf--Evidencc. 

In a suit by A for damages lor non-delivery of 
goods by B the latter pleaded that there was no 
completed contract. B bad accepted a deposit 
of earnest money from A and did not reply to a 
letter from ^'s pleader demanding specific per¬ 
formance. Held, there was evidence of a complet¬ 
ed contract. (Sir John Edge) Banarsi Das v. 
Bansi LaL. 16 I. C. 75 (P.C.). 

-S. 3— Formation of contract — Signature. 

Though a contract implies two parties, a con¬ 
tact in writing does not require the signature of 
both parties,hence a bond executed and delivered 
by oue party which is accepted by another is a 
contract in writing. ( Mookerjce and Chatterjec, 
JJ.) Chaliaphkoo v. Banga Behari Sen. 

22 C. L. J. 311 : 31 I. C. 394 : 20 C. W. N. 408. 

-Ss. 3 and l—Azccptance, place of. 

When the proposal and acceptance are made 
by means of letters the contract must be deemed, 
to have been made at the place where tbe letter 
of acceptance is posted. Where the customers 
could have no control over the goods until they 
bad paid the price at Amritsar and had thus ob¬ 
tained the railway receipt, and endorsement in 
their favour and though (he railway would be 
deemed to take delivery at Calcutta on behalf of 
the customers of goods despaiched from there and 
consigned to the customers ; it is not easy to see 
how the railway could take delivery on behalf of 
the customers of goods which were not consigned 
to the latter and not in any way under their con¬ 
trol. But where it must have been understood 
between the parties that the goods should be deli¬ 
vered and paid for at Amritsar, the cause of 
action arose at Amrit«ar. (Mali Sagar, 7.) Firm 
OP’ Hira Nand Murudhak v. Firm of Gur- 
mukh Rai. 73 I. C. 205 : 1923 Lah. 427. 

-Ss. 3, 1 (2)— Qualified acceptance of 

proposal and omission to reply to counter-pro¬ 
posal. 



1211 


CIVIL DIGEST, 1911—1923. 


1212 


CONTRACT ACT (IX OF 1872), 8. 4. 

A qualified acceptance of a proposal is but a 
counter-proposal, omission to reply to which 
•would not be an acceptance of it. Quaere: would 
such an omission be an acceptance of the counter 
proposal when the latter is accompanied with in¬ 
timation that silence would amount to acceptance? 
"24 B. 510. (S eshagiri Aiyar and Phillips, JJ .) 
Peralal Krishnayyan v. Padmanabhan Chet- 
tiar. 5 L. W. 149 : 37 I. C. 792 : 

(1917) M. W. N. 91. 

-S. 4— Acceptance when complete. 

The defendant offered to let his premises for 
ten years at Rs. 175 per month. The plaintiff ac¬ 
cepted the offer but in the letter of acceptance 
desired the defendant to insert an optional clause 
in the lease giving the plaintiff the option to re¬ 
new the lease for another five years. Held , that 
the optional clause was a counter-offer and unless 
in its turn it was accepted by the defendant it 
would have no effect on the acceptance. (Macleod, 
C. J. and Heaton, J.) Sir Mahomed Yoosuf Is¬ 
mail Bath v. The Secretary of State for 
India In Council. 45 Bom. 8 r 57 I- 0. 971 : 

22 Bom. L. R. 872. 

-S. 4— Contract where complete — Offer. 

An offer is made not at the place from which 
it is sent but at the place where it reaches the ac¬ 
ceptor. (Seshagiri Iyer and Moore, JJ.) My LA I’l’A 
Chettyar v. Aga Mirza Mahomed Sherazee. 

37 M.L. J. 712 : 54 I. C. 550 : 26 M. L. T. 504. 

-Sb. 5, 6 and 7 — Proposal — Acceptance — 

Revocation. 

Where there is no unqualified acceptance before 
revocation does not reach the person owing to 
his own misrepresentation about his address, the 
offeror must be deemed to have validly revoked 
his proposal. (Martineau, J.) The Rampur Su¬ 
gar State Factory v. Diwan Chand Ishar 
Das. 51 I.C. 860, 

-Ss. 5, 23, 70 and 156— Suit for wages. 

A suit for salary or wages from a company lies 
against the company and not against its Secretary 
or the Managing Director ( Johnstone , /.) Abdul 
Haq v. Das Mal. 43 P. W. R. 1913 : 

19 I. C. 595 : 190 P. L. R. 1913. 

-Ss. 5 and 167— Court's duty to exclude 

irrelevant evidence. 

It is the duty of Court to exclude an irrelevant 
document from evidence even if no objection is 
taken to its admissibility by the parties, omission 
to object would not render it admissible. ( Miller 
CJ. and Mullick, J.) Sumika Kuar v. Ram Kair 
CHOWBEY. 5 Pat. L J. 410 : 1 Pat. L. T. 702 : 

57 I. C 661 : 1921 Pat. 17. 

-Ss. 7, 8 and 9— Offer and acceptance — 

Proposal to purchase goods at a specified price — 
Price credited by seller to account — Acceptance. 

The acceptance of a proposal must be unquali¬ 
fied and a person making a proposal can not. im¬ 
pose on the party to whom it is addressed the 
obligation to refuse it under the penalty of im¬ 
puted assent or attach to his silence the legal 
result that he must be deemed .to have accepted 
it. Acceptance of a proposal ma7 be made without 
-express communication, by the conduct of the 


CONTRACT ACT (IX OF 1872), S. 8. 

acceptor, A written offer to take goods accompa¬ 
nied by a sum of money representing the price 
is acceptance, if the purchaser credits the money 
received to hi« account, ( Lindsay , J.) BlSHUN 
Padu Haldar v.IChandi Prasad & Co. 

1 U. P. L. R. (H. C.) 183: 54 I. C. 437: 

18 A. L. J. 73. 

-8. 7 —Qualified acceptance , if an accept¬ 
ance when results in a contract—Writing if 
necessary . 

Acceptance of an offer with a variation is no 
acceptance at all; it is simply a counter-proposal 
which should be accepted by the original promi¬ 
sor before a contract can be made and such an 
acceptance need not be in writing. ( Ralligan and 
Scott-Smith, JJ.\ Bhagwan Das v. Shiv Dial. 

92 P. R. 1913: 22 I. C. 811: 109 P L. B. 1914. 

-Ss. 7 and 8— Contract — Correspondence. 

A contract is concluded as soon as all the es¬ 
sential terms are settled though the formal docu¬ 
ments have jet to be executed. If a contract has 
to be made out from the correspondence between 
the parties, the whole of the correspondence 
muat be taken into consideration in determining 
whether there was a completed contract. (1916) 2 
Ch. 187 Ref. (1879) L. R. 4 A. C. 311 Dist. [Sesha- 
gi.'i Aiyar and Moore, JJ.) Mylafpa CHETTIAR 
v. Aga Mirza Mahomed Shirazee. 54 I.C, 550: 

37 M. I. J. 712: 26 M. I, T. 604. 

• 

-S. 7 —Offer refused—Subsequent accep¬ 
tance no effect. 

To convert a proposal into a promise, the ac¬ 
ceptance must be unqualified and without condi¬ 
tion. When once a proposal is practically refused 
it does not hold good and no acceptance after the 
refusal could convert the pronosal into a promise 
so as to create a contract. (Jwala Prasad and 
Adami, JJ.) Nirod Chandra Roy v. Raja Kiktya 
Nan da Singh. 1922 P. 24. 

-S. 8— Contract—Conditional proposal — 

Agreement to bequeath village—Performance of 
condition. 

The plaintiff was brought up since her child¬ 
hood by her widowed aunt, who got her married 
in 1886 to a suitable zemindar at her own expen¬ 
se. At the time of the marriage the aunt pro¬ 
mised that, if the plaintiff and her husband would 
reside with her, she (the aunt) would purchase 
and settle property on the plaintiff. The plaintiff 
and her husband accordingly resided with the 
aunt. In 1893 the aunt purchased a village, Rt’ 
pudi, in her own name, bnt ultimately to be for 
the benefit of plaintiff. Owing to the dissatisfac¬ 
tion arising from the aunt’s omission to transfer 
the property to plaintiff, her husband ceased to 
reside with the aunt. The aunt thereupon in 
October 1893 wrote to the plaintiff stating that 
the village had been purchased only for the plain¬ 
tiff and would be duly transferred to her on the 
death of the aunt. The plaintiff and her husband 
thereupon resided with the aunt till her death in 
1899. 

Held, that the letter of 1893, coupled with the 
conduct of the plaintiff constituted a binding co°' 
tract by the aunt to give the village to the pl aia ' 
tiff. The letter was a proposal with a condition 
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which being accepted, was equivalent to a con¬ 
tract which the aunt could not resile and which 
•was specifically enforceable. 8 A. C. 467: 5 H. L. 
•C. 217 Ref. yl.ord Shaw.) Lakshmivenkayyamma 
v. Venkatanarasimha. 89 Mad. 509: 

20 C. W. N. 1054: 14 A. I. J. 797: 31 M. L. J. 58: 
(1916) 2 M. W.N. 23: 20 M. L. T. 137: 4 L. W. 68: 
18 Bom. L.R. 651: 34 l.C. 921: 24 C.L.J. 279. (P C.). 

- S. 8 —Auction sale—Bid—Acceptance of 

bid by Amin subject to approval by his principal 
—Rights of bidder to enforce the sale. 

When an Amm holding an auction sale accepts 
the highest bid on behalf of his principal subject 
to the principal’s giving his assent to it, there is 
a valid and enforceable contract when that assent 
has been given. In the absence of any restriction 
to the contrary in the conditions of sale, a person 
may bid as benamidar lor another and the fact 
that the bidder did not disclose his character of 
benamidar does not entitle the principal to , 
revoke the auction sale. (White, C. J. and Sanka- \ 
ran Nair , J.) Chitibabu Adena v. Garimalla 
Jaggarrayadu. 29 I. C. 12 ; 28 M. L. J. 617. 

-S. 9— Implied contract — Compound in¬ 
terest—Agreement to pay, inferred from course 
cf business for a long period. 

An implied contract to pay compound interest 
on sums due under dealings between a debtor 
and creditor may be implied from a long course 
of dealing between the parties. S. 92 ot the Evi¬ 
dence Aot does not bar the proof of such an agree¬ 
ment. (Sir John Edge.) Haridas v. Mercantile 
Bank. 38 M. L. J. 387: (1920! M. W. N. 312: 

18 A. L. J. 359: 22 Bom. L. R. £45: 

2 U. P. L. R. (P. C.) 78: 55 I C. 522 : 

44 Bom. 474: 27 M. L. T. 256: 47 I. A. 17 : 

,12 L. W. 356. IP. C.) 

-8. 9— Principal and agent — Agent's 

-claim for extra remuneration on implied contract 
— Enforceability. 

An agent, who is chirged with the business of 
collecting old debts lett as outstandiDgs by the 
agent’s predecessor can enforce against his prin¬ 
cipal an implied undertaking for an extra remune 
.ration for such business having regard to the 
known facts of the business of Nattukottai Ghetties 
and he is entitled to a reasonable remuneration 
even if it is not fixed (Coutts-Trotter and Srini¬ 
vasa Aiyangar, JJ.) Vfi.layan Chetty v. Kulen- 
DAVELLAPPA Chetty. 311. C.783: 29 M. L.J. 749. 

-8 . 9 —Implied contracts. 

Implied contracts areas much binding as ex¬ 
press contracts on the parties. ( Sundara Aiyar 
and Sadasiva Aiyar , JJ.) Sitaram Aiyar v. Ed¬ 
wards Sneade Boyad Stevenson. 16 I. C. 609. 

-?—S. 10— Unilateral declaration , binding 

nature. 

A declaration or statement marking a stage in 
the negotiations as to the proposed amicable settle¬ 
ment between the parties, while admitedly a do¬ 
cument giving effect to the declaration or state¬ 
ment was to be executed later on, is an undertak¬ 
ing, which, unless there is a correlative under¬ 
taking, may be broken off at any time by either 
side. ( Heaton and Shah, JJ.) Dalpatsingjl v. 
JRaisingji Naharsingji. 39 B. 528: 

29 I. C. 943; 17 Bom. L. R. 566. 


CONTRACT ACT (IX OF 1873), 8. II—Fraud by 
Minor. 

-S. 10— Agreement to give time to judg¬ 
ment-debtor—No consideration — Effect. 

An agreement to give time to judgment debtor 
like all other agreements must be supported by 
consideration. (Mookerjee and Deaohoroft, JJ.) 
Debendra Narain Sinha v. Sourindr v Mohan 
SiNHA. 24 I. C. 391. 

i 

-S. 10— Mortgage — Without consideration 

Per Spencer , J .—A mortgage without consi- 
; deration is a nullity and so inoperative and that 
| it creates no charge on the property as against 
j subsequent purchaser. 23 I. C. 805 Foil. 15 M. 
54 Dist. (Spencer and Kumaraswami Sastri, 
JJ.) Kumarappan Chettiar v. Narayanan 
Chettiar. 35 I. C. 455. 

-3. 10— Minor — Suit on pro-note. 

A minor can sue on a promissory note for its 
enforcement. (Po Han , J.) Sharfath Ali v. 
Moor Mahomed. 2 Bur. L. J. 227 : 

76 I. C. 810 : 2. 1 : 1924 R. 136. 

-S. 10— Noond^Entry by broker without 

signature. 

An entry by a broker in the noond of each 
contracting party embodying the terms of the 
contract signed by the broker is a written inti¬ 
mation by the broker to each party that a con¬ 
tract has been effected. ( Crouch , J.) Len/. v. Lal 
Chand. 19 I. c. 925: 6 S. L. R. 278. 

-S. 11. 

Fraud by Minor. 

Incompetency. 

Minor Beneficiary. 

Minor Coparcener, 

Minor Partner. 

Minor Promisee. 

Minor Promissor. 

Mutuality. 

Ratification. 

Scope. 

Fraud by Minor. 

-S. 11 —Fraud by minor — Contract — Mis¬ 
representation as to age—No estoppel. 

A minor is not estopped from pleading his 
minority at the time of a contract and the minor is 
not liable on the contract. (Lord Shaw.) Maho¬ 
med Syeool Ariffin v . Yeohool Gark. 

21 C. W. N. 257 : 
(1917) M. W. N. 162: 19 Bom. L. R. 157: 
(1916) 2 A. C. 675: 86 L. J. P. C. 15: 
115 L. T. 664: 32 T. L. R. 678: 39 I. C. 401: 

43 I. A. 256 (P. C.). 

■•Sb. 11 and 17— Fraud by minor — Misre¬ 
presentation as to age , effect of—Estoppel. 

A mortgage made by a minor is wholly void. 
30 Cal. 639,Foil. A minor who makes a false repre¬ 
sentation made to a person who knows it to be 
false is not estopped from taking away the privi¬ 
lege of infancy. (Abdul Raoof, J.) Harnam Singh 
v. Naraina. 66 P. W. R. 1921. 

-’S. 11— Fraud by Minor—False represen¬ 
tation as to age — Mortgage, 

A mortgage made by a minor is wholly void 
and the mortgagee is not entitled to enforce 
bts security created under the mortgage. The 
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contract ACT {IX OF 1872), S 11— Fraud by 

Minor. 

false representation by the minor as being of fall 
age made to the mortgagee, who knew it to be 
false was not such a fraud as to take away (he 
privilege of infancy. 30 Cal. 539 (P. C.) Foil. 2 
Cal. W. N. 18 Disappear. ( Broadway and Abdull 
Raoof. JJ.) Harnam Singh v. Naraina. 

162 P.R 1919 : 54 I C. 876 : 2 1J.P.L R (Lah.) 40. 

-S. 11 —Fraud by minor — Promissory 

note by — Enforceability—Person more than eigh¬ 
teen years old—Guardian appointed by Court — 
Majority Act, S. 3. 

A promissory note executed by a person for 
whom a guardian of person has been appointed 
by the Court before he attained eighteen years is a 
void contract if it was executed by him before he 
attained twenty-one years. 30 C. 539 ref. The fact 
that a person has attained eighteen years and 
would be a major but for the Court's order ap¬ 
pointing a guardian will not relieve a plaintiff 
suing upon a document executed by hirn before 
he completed his age of twenty-one years from 
the necessity of proving fraud or misrepresenta¬ 
tion said to have been committed by that person. 
25 Cal. 616 Foil. Estoppel cannot overrule a plain 
provision of law or form the basis of a cause of 
action for a suit upon a contract when the con¬ 
tract itself is void. 33 Mad 1071 Foil. (Spencer 
and Bakewell, JJ.) Jamhagathachi v. Raja- 
MANNARSWAMY NadALWAK. 67 I. C. 678 : 

11 L. W. 596. 

-S. 11— Fraud by mi nor—Contract void. 

Contracts by minors are void ; and the only 
ground on which’equity would interfere and make 
them return, money or property is fraud. When 
a minor obtains money by misrepresenting his 
age, that amounts to fraud and he may be made 
io refund it. (Wallis and Sadasiva Aiyar, JJ.) 
Vaikuntaramu Pillai v Athimoolam Chettiar 
88 Mad. 1071 : 23 I. C. 799 : 26 M. L. J. 612 

-S. 11 — Fraud by minor — Misrepresen¬ 
tation by minor as to age. 

Where a minor on making a contract repre¬ 
sents himself to be a major, no question of estop¬ 
pel rises, as the plaintiff has to prove the contract 
and consequently the competency of the contract¬ 
ing parties, the defendant consequently not being 
called upon to prove anything. ( Leggatt, A. J. C.) 
Manilal v. Kavasji. 9 I. C, 124 : 4 8. L. R. 260. 

Incompetency. 

-Ss. 11, 23 and 25 Expl. (2)— Incompetency 

—Person Under Court of Wards executing bond — 
Subsequent bond by his son — Consideration. 

Where a person under the Court of Wards bor¬ 
rows money, debts come into existence though 
the person is not liable and a subsequent b^nd 
by his son for that debt, is not merely ratification 
of a former void contract but is a fresh contract. 

(Chevis and Leslie Jones, JJ.) Rajmal Shah v. 
Court of Wards ofTika Baldeo Singh. 

46 I. C. 974 : 142 P. W. R 1918 

• 

-S. 11 —Incompetency of judgment-debtor 

C. P. C , Sch. Ill, para 11— Judgment-debtor — 
Disqualified—Transfer by him — Effect. 

A judgment-debter to whom Sch; III, para, 11, 
C.P.C., applies is a person disqualified within the 
meaning of S. 11 to the extent stated in the para¬ 
graph and any transaction entered with by him 


CONTRACT ACT (IX OF 1872), S. 11—Minor 
Promisee. 

in contravention thereof is a mere nullity incapa¬ 
ble of subsequent ratification or of enforcement in 
equity. ( Drakc-Brockman, J . C., Stanyon and 
Mittra , A. J Cs.) SaluBai v. Bajat Khan. 

42 I. C. 200 :13 N. I. R. 130 (F. B> 

Minor Beneficiary. r 

-S. 11— Minor beneficiary — Validity of 

contract — Trust—Purchase in the name of minor. 

A person competent to contract may validly 
create a trust by purchasing property in the name 
of a minor. If a minor is not a contracting party 
himself but is the beneficiary under a sale, the 
transaction will be upheld. 

When a contract by tbe minor is not a neces¬ 
sary condition for upholding the rights of the 
minor in the property, his rights should be main¬ 
tained ; when it is a necessary condition preli¬ 
minary to the transaction or contractual obliga¬ 
tions flow from the transaction, the transaction is 

void. (Sundara Aiyar and Spencer, J J.) MuNIYA. 
v. PERUMAL. 13 M. L. T. 311 : 18 I. C. 963 r. 

24 M. L. J. 362. 

Minor Coparcener. 

-S. 11— Minor coparcener. 

Minor member of a joint Hindu family of whose 
person a guardian is appointed cannot contract. 
(Spencer and Bakewell, JJ.) Jamuagathachd 
v. Raja man narswamy Nadalwar. 

57 I. C. 678 : llJiW. 596. 

-S. 11— Minor — Estoppel— TST 

See also Evidence Act, S. 115. 

Minor Partner. 

-Ss. 11 and 254 —Minor partner. 

A minor coparcener cannot sue as partner for 
dissolution of a partnership. A minor in India 
cannot become a partner in his own rights, as he 
is incapable of contracting under S. 11. { Phillips • 
/.) Per contra (Spencer and Phillips, JJ.) Gan. 
gayya v. Venkat Ramayya. 38 I. c. Ill- 

Minor Promisee. 

-S, 11— Minor promisee — Validity. 

A contract of sale negotiated by a minor who- 
settled the terms paid consideration and got a 
sale-deed executed in his name is altogether void 
ab initio and no title passes thereby to the minor. 
There is a fundamental difference between a con¬ 
tract of sale and a completed conveyance. 39 C. 
232: 33 M 12 : 33 A 657 ; 31 A. 68 Ref. (Piggott,. 
J.) Musa.mmat Munni v. Madam Gopal. 

27 I. C. 733 : 13 A. L. J. 185. 

Also (Knox and Piggott, JJ.) Mahomed v. 
Mahomed. 10 I. C. 906. 

-S. 11— Minor promisee — T. P. Act. S. 54 

—Sale in favour of minor, validity of— Sale by 
certificated guardian in favour of minor. 

A sale in favour of a minor is valid there being 
nothing in the incapacitating a minor from being 
a transferee of property. Where a certificated 
guardian sells his property to his ward there is a 
presumption that the guardian accepts the sale 
on behalf of his ward. (Richards, C. J • 
Banerjee. J.) Ulfat Rai v. Gouri Shanker. 

33 All. 657 : 11 1. C. 20: 8 A.L.J. 670- 
Also ( Lindsay, J. C. and Kanhaiyalal, A. 
Raghvnath v. Haji, 18 0. C. 115 :30 I- C. 200 - 

2 0.1. J- 3 00 * 
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misee. 

--8. 11 —Minor promisee—Mortgage in 

favour of, if void—Transfer of Property Act . 

A mortgage bond executed by a person of full 
age in favour of minors as a security for a loan 
is not void and is enforceable at their instance. 
There is nothing in the T. P. Act to nullify a 
transfer made by a person of full age in favour of 
a minor. 39 C. 232, P. C. : 30 C. 539 P. C. Dist. 
(Mookerjee and Teunon.JJ.) Bhaggabhor Mon- 
dal v. Mohini Mohan Banerji. 33 I. C. 994 : 

22 C. W. N. 130. 

-S. 11 —Minor Promisee—Conveyance to — 

Validity of. 

A conveyance to a minor may validily be made 
(Chitty and Teunon, JJ.) Bahal-Uo-din v. Rafa- 
CUAT Husain. 18 I. C. 451. 

-8. 11—Minor promisee—Competency to 

purchase property. 

An infant can purchase property. 33 A. 657 ; 38 
A. 62 : 38 A. 154 : 18 I. C. 451 : 30 I. C. 200 • 24 
M. L. J. 352 Ref. 33 M. 312 disappr. (Shadi Lai, 
J.) Ahmed v. Ram. 89 I. C. 44 : 50 P.W.B. 1917. 

-8b, II, 16, 64 and 65— Minor promisee — 

Contracts — Incidents whether void. 

There is nothing in the Contract Act that pre¬ 
vents aP'infant from being a promisee. When 
consideration passes from a minor, he can en¬ 
force the contract. {Wallis, C. J., Abdnr Rahim 
and Srinivasa Aiyangar , JJ.) RaGHAVA Chariar 
v. Srinivasa Raghava Cha8iar. 40 Mad 308 : 
31 M. L. J, 575 : 20 M. L. T. 407 : 36 I. C. 921 : 

(1916) 2 M. W. N. 363 (F. B.) 

- ■ " 1 8. 11 —Minor promisee. 

Where a contract by a minor is a necessary 
preliminary to the transaction, it must be regard¬ 
ed as void but where it is not a necessary 
preliminary his rights should be main¬ 
tained. 30 C. 539 P. C. ; 33 M. 312 Ret. 
A purchase of property for the benefit of a 
minor by his maternal uncle is valid and if the 
property is alienated by the minor’s father the 
minor can recover. (Sundara Aiyar and SPcncer , 
JJ.) Munia Konan v. Perumal Konan. 

26 I. C. 195 : 37 Mad. 390. 

—;-8. 11— Minor promisee—Purchase of im¬ 

moveable Property by Hindu mother with son’s 
money—Validity of the sale. 

A Hindu mother purchased certain immove¬ 
able proporty’in her name with money belonging 
to her major and two minor sons. Held, the 
sale was not void as being in favour of minors. 
30 C. 539 and 4 I. C. 383. Dist. [White, C. J. 
and Oldfield, J.) Andalammal v. Narasimha. 

24 I. C. 927 : 1 L. W. 379. 

-8. 11— Minor promisee —Contract in 

favour of—When not void. 

A contract creating only rights in favour of a 
minor and not involving any contractual obliga¬ 
tion on his part is valid.. A pro-note executed in 
-favour of. a minor is valid though he does not 

VOL. 11—77 
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misor. 

incur liability by endorsing it. (Benson and 
Sundara Aiyar, JJ.) RangarazU v. M. Basappa. 

1913 M. W. N. 415 : 13 M. L. T. 325 : 
18 I. C. 968 : 24 M. I J. 303. 

-S. 11— Minor promisee—Sale in favour 

of minor is enforceable. 

There is nothing in law to prevent a sale of 
immoveable property in favour of a minor and 
the minor can sue for possession of the property 
as such vendee. 33 M. 312 not foil ; 40 M. 308; 38 
A. 62 ; 38 A. 154 Ref. (Prideaux, A. J. C.) 
Balkrishna v. Lakhu. 

68 I. C. 191 : 1922 Nag. 239. 

-S. 11 —Minor promisee—Sale to, validity 

of transfer by sale. 

There is no good reason for the proposition 
that a minor, because he is not competent to 
c ontract, is debarred from taking property under 
a transfer by sale and therefore such transfer is 
not void. ( Lindsay, J. C. and Kanhaiya Lai, A. J. 
C.) Raghunath Bakhsh v. Muhammad Bakhsii. 
2 0. L. J. 200 : 30 I. C. 200 : 18 0. C. 115. 

-S- 11 —Minor promisee — Mortgage — En¬ 
forceability of. 

A mortgage in favour of a minor is valid and 
enforceable by him for there is no contract by 
the minor which still remains to be performed 30 
Cal. 539 : 40 M. 308 ; 39 Cal. 232 and 46 1. C. 670 
Foil. If a mortgage decree cannot be obtained 
in the case for some reason or other, the minor 
is entitled to get a money decree. 24 O. L. J. 363 
Foil. ( Miller, C, J. and Jwala Prasad, J.) 
Madhab Koeri v. Baikuntha Karmakar. 

4 Pat. L. J. 682 : 52 I. C. 338 : 1919 Pat. 343. 

S. 11 Minor Promisee—Lease in favour 
of. 

A lease in a minor’s favour imposing a liability 
on him is null and void. 30 C. 539 P. C., Foil. 
(Jwala Prasad and Coutts, JJ.) Pramila Badil- 
das V. Jogesher Mandal. 5 Pat. L. W. 147 : 

3 Pat. L. J. 618 : 46 I. C. 670 : 1918 Pat. 241* 

-8. 11 —Minor promisee. 

Transfer by a major to a minor cannot be void 
when the minor has paid the price as the act of 
transfer is of vendor though the mere contract to 
purchase would have been void. 30 C. 539 P. C. 
Dist. (Maung Km, J.) Maung Aung Nyun v 
Maung Gyi. 331. C. 638. 

Minor Promisor. 

-8. II —Minor promisor—Contract by. 

Under the Contract Act, where a minor pur¬ 
ports to contract, his alleged contract is void and 
not merely voidable ; he is a person who is not 
competent to contract. 30 Cal. 539 Rel. (Sir John 
Edge) Ma Hnit v. Hashim Ebrahim Meter. 

32 C. L. J. 214 : 18 A. L. J. 335 : 
22 Bom. L. R. 681 : 38 M. L. J. 358 

(1920) M. W. N. 319 ; 27 M.L.T. 190: 

55 I. C. 793 : 2 U. P. L. R. (P. C.) 66 (P. C.). 

—--8. W—Minor promisor— Sale—Setting 

aside—Decree for repayment of money 

Setting aside of a sale deed executed by a minor 
or refund of the consideration money is within 
the power and competence of a court, but this 
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misor 

power should not be u$ed,if the vendee has been 
unscrupulous in his dealings wjth the minor. 
Alears, C. J. and Piggott, J .) Mahomed Said 
v . Bishambar Nath. 

21 A. L. J. 596 : 45 All. 644 : 1924 All. 156. 

-S. 11— Minor promisor—Compstcn cy io 

contract — Minor. 

A minor cannot make a valid contract of sale 
of land. He can sue for recovery of the property 
on attaining majority. 30 C. 539 (P. C.) followed. 
(Chatter jee and Beachcroft , JJ.) Purna Chan¬ 
dra v. Rassoraj. 33 I. C. 133. 

-8. 11 —Minor promisor—Misrepresent¬ 
ation as to age—Avoidance of contract—Duty to 
refund benefit. 

Where a minor enters into a contract on an 
■erroneous representation as to his age, the con¬ 
tract is none the less void and he is not under 
any obligation legal or equitable to pay any 
money beiore avoiding the contract. If he seeks 
to recover property iransfeired by him as a 
minor, he cannot be compelled to refund to the 
transferee any money which has been paid to the 
■minor as consideration for the transfer, 1 L. L 
J. 122 ; 30 C. 539 tollowed. 38 P. R. 19)9 refer¬ 
red to. ( Broadway . /.) Bishen Singh v. Bishna. 

9 I. C, 543 : 1924 Lah. 294. 

- — -S. 11 —Minor promisor. 

A contract by a minor is void not merely void¬ 
able. Case law discussed. ( Sundara Aiyar and 
Spencer , JJ.) Munia Konan v. Perumal Konan. 

26 I. C. 1 95 : 37 Mad. 390. 

• • 4 • 

---Ss. 11 and 65 —Minor promisor--Execu¬ 
tion of bond—Consideration paid — Xo misrepre¬ 
sentation—Suit for cancellation o bond—Duty 
to restore benefit. 

A person of the age of 19 for whom a certifi¬ 
cated guardian had been appointed under the 
Guardiaos and Wards Act executed a bond on 
obtaining in cash the consideration therefor. 
There was no fraud or misrepresentation on the 
part of the minor and the creditor bona fide be¬ 
lieved that the executent of the bond was a major. 
In a suit by the minor for cancellation of the 
bond. Held that the plff. was entitled to a 
decree only on his returning the money he got 
from the defendant but without interest and cost. 
(Simpson, A. J. C.) Muhammad Anwar Khan 
v. Jhanda Singh. 9 0. L. J. 404 : 

69 I. C. 888 : 25 0. C. 237 : 1922 Oudh 271. 

-S. 11 —Minor promisor-r Minor, capacity 

to contract. 

A minor cannot make a valid contract. (Maung 
Kin, J.) Maung Po Dawk v. Maung Ba Gyaw. 

33I.C. 132. 

Mutuality. 

• ■ --8. 11 —Mutuality — Minor — Guardian's 

contract Jor purchase of immoveable property— 
Mot enforceable by minor. 

It is not within the competence of the guardian 
of a minor or the manager of his estate, to bind 
the minor or his estate by a contract for the 
Purchase of immoveable property. If the guar- 
'dian or manager of the minor's estate enters into 
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• 

such a contract for the minor, there is no mnlu- 
ality in the contract as the minor is dot bound by 
it ; and the minor cannot, on attaining majority, 
obtain specific performance of the cop^act, 
(Lord Macnaughton.) MiR Sarwar Jan,.p. 
Fakrvddin Mahomed. .3$ Cal. 282 : 

39 I. A. 1 : 16 C. W. N. 74- : 
(1912) M. W. N. 22 : 9 A. L. J. 33 : : 
15 C. L. J. 69 : 14 Bom. L. R. 5 : 
21 M. L. J. 1156 : 13 I. C. 331 : 

11 M. L. Tj 8 (P. C.). 

-S. 11— Mntuality—Evidenoe. 

The mutuality of a contract does not depend 
upon the evidence for it and if a mutual contract 
exists, its validity is not affected by the fact that 
it is difficult to prove it. A contract for the 
minor’s benefit may be specifically enforced 
against him. (Coxe and Teunon , JJ.) ' Lal GopaL 
Dutta v. Khorooriah Majozilla Z emindary 
Syndicate, Ltd. 13 I. C. 673 : 16 C. W. N. 297. 

.«j • t 

-S. 11 — Mutuality — Minor—Contract by 

guardian for purchase of land—Spedfio perform¬ 
ance. 

It is not within the competence of a guardian 
of a minor to bind the minor or his estate by a 
contract for the purchase of immoveable property. 
The minor in such a case is not bound by the 
contract. The minor, on attaining Majority 
cannot enforce specific performance of the 
contract. 39 C. 232 (P. C.) Fo 11. 40 M. 308 (F. B.) 
and 42 M. 185 Ref. 23 M . L. J. 610 not foil. 
(Spencer and Bakewell , JJ .) CHODAVARAPU 
Narayana v. Venkatasubba . 27 M. L. T. 264: 

38 M. L. J. 77 : 55 I. C. 877 : 
(1 920) M. W. N. 129. 

-S. 11— Mutuality—Minor—Contract by 

guardian—Sped fio performance. 

A guardian of a minor cannot bind the minor 
or his estate by a contract for the purchase of 
immoveable property and specific performance 
of such a contract cannot be enforced by the 
minor, (Mitra, A. J. C.) Sakharam o.‘ BklVRA- 
bai. 44 I. C. 164. 

-8. 11— Mutuality—Suit for specific per¬ 
formance. 1 

Specific performance cannot be obtained, of a 
contract made on behalf of a minor by bis 
guardian or the manager of his property, where 
such contract could not be enforced against the 
minor or his property, 39 Cal. 233 (P. C.) foil. 
(Stanyon, A. J C.) Surajmal v. PandhARL 

41 I. C. 45 : 13 N. L. B. 9S. 


Ratification. 

-S. 11— Ratification — Minor — ■Contract 

by. 

A contract by a minor is void and cannot be 
ratified by him after attaining‘‘ majority. 
(Chatterjee and Walmsley , JJ.) NarendRa Lal 
Khan v. Hrishikesh Mukerjeb. 46 I. C 765. 


--S. 11— Ratification—Contract by minor. 

A contract by a minor is void and not voidable 
and cannot, therefore, be ratified by «any subse¬ 
quent act of the minor. (Shadi Lal and Beavon 
Petman , JJ.) Amar Nath v. Khudu Mad 

WI.C.1** 
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'■ 8. 11— Ratification-!— Minor's contract — 
Effect. 

A contract of exchange made by a minor is 
void and as such cannot be ratified by him after 
attaining majority or by his mother. 30 Cal. 539 
aref. (Rattigan, C. J.) Bhana v. Bela Singh. 

51 I. C. 410 : 38 P. B. 1910.' 

■Scope. 

-8. 11— Scope. 

A minor has no right to enforce a fraudulent 
contract ot his guardian. (Robinson, C.J.and 
Jicatd , J.) Maung Tin v. Mamax Myint. 

66 I. C. 459 : 11 L. B. R. 83. 

I 

-S. 12 —Soundness of mind—Contractual 

capacity—Presumption in favour of sanity—Mere 
weakness of mind—Effect on contract , 

The test of soundness of mind under S. 12 of 
the Contract Act is that the contractor or donor 
is capable of understanding the business and oi 
forming a rational judgment as to its effect upon 
his interest. There being a presumption in 
favour of sanity, the person who relies on the 
unsoundness of mind must prove it sufficiently to 
satisfy tnis test. Merc weakness of mind is not 
sufficient as laid down in 27 A. 1 (P. C.) 
Altnough it is not necessary to prove utter mental 
darkness or congenital idiocy, there must be 
proof that the donor or contractor was incapable 
cf understanding business, and forming rational 
judgment as to its effect. Even if occasional 
abei rations are proved, they would not vitiate 
transactions not entered into under their 
influence. (Jwala Prasad and Adami, JJ.) 
-Mahomed Yakub v. Abdul Quddus. 

68 I. C. 372 : 4 P. L. T. 7. 

-6b. 14, J5, 16 and 17— Fraud—Undue 

influence—Coercion—Distinction between. 

Fraud, undue influence and coercion are 
separate and separable categories in law. Specific 
allegations and particulars must be given in res¬ 
pect of each. (Lord Shaw.) Bal Gangadhar 
Tilak v. Shri Shrinivasa Pandit. 

39 Bom. 441 :13 A. L. J. 670 : 

10 C. W. N. 729 : 17 Bom. L. R. 527 : 

22 C. L. J. 1 : 29 M. L J. 34 : 

18 M. L. T. 1 : (1915} M. W. N. 484 : 

2 L. W. 611 : 29 1. C. 639 : 42 I. A- 136 (P.C.). 

-8s. 15 and 72 —’Coercion'—Definition of. 

S. 15 does not control S, 72 and coercion in 
S. 72 is not the same as defined in - S. 15 . (Lord 
Moulton.) Kanhaiya Lal v. National Bank 
of India, Ltd. . , 40 Cal. 698 : 

40 I..A. 56i 17 C. W. N. 541 r 

(1913) M. W. N. 406 : 13 M. L. T.'406-j 
11 A L. J. 413 :17-C.‘L.'J. 478 : 

15 Bom. L. B. 472 : 184 P L. B. 1913 : 

18 1. C. 949 : 25 M. L. J. 104 (P. C.). 

*-S. 15— Coercion—Pica, of — Proof, . 

A suspicion or mere probability is not sufficient 
-to support a plea ot coercion quite apart from the 
consideration that it is not secundum allegata cl 
probata, but depends upon other circumstances 
•coupled with .doubts entertained as to the veracity J 
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of the defendant. (Beaman and Hayward, JJ,). 
Purushottam Dajee Mandlick t>, Pandhurang 
Chintaman. 39 Bom. 149 : 

28 1. C. 921 : 17 Bom. L. a. 157. 

-8. 15— Coercion—Refusal tooonvey equity 

of redemption. 

A mortgagee who refuses to reconvey the 
mortgaged properties to the mortgagor except on 
certain terms is not guilty of coercion by unlaw¬ 
fully detaining propcity under S. 15. (Sanderson 
and Mookerjee, Jf.) Bengal Stone Company, 
Ltd, v. Joseph Isaac Joseph Hyam. 

45 I. C. 738 : 27 C. L. J. 78. 

-8. 15 —Threat to commit suicide. 

Per Wallis. C, J. and Seshagin Aiyar, J. 
— Oldfield, J. dissenting. A threat to commit 
suicide to induce a document to be exe¬ 
cuted by a person is a. threat to commit 
an act forbidden by the Indian Penal Code and 
amounts to ' coercion' within the meaning of 
S. 15, and the document executed in pursuance 
of that threat is invalid and inoperative. Per Old 
field , J Suicide itself is not punishable though 
its attempt is. (Wallis, C. J., Oldfield and 
Seshagiri Aiyar, JJ.) Chikkam Ammikaju v. 
Chikkam Seshamma. 41 Mad. 33 : 

32 M. L. J. 494 : 6 L. W. 735 : 

40 I. C. 352 : (1917) M. W. N. 423 (P. B ). 

-S. 15— Coercion, against whom directed. 

The * Coercion’ need not proceed from a 
party to the contract or be immediately direct¬ 
ed against the party whom, it is intended to 
coerce, to enter into the contract or specifically 
prejudice him or his property. (Sadasiva Aiyar 
and Moore, JJ.) Ammiraju v. Seshamma. 

3 L, W. 490 : 34 1. C. 578 : 

(1916) 1 M. W. N. 368. 

-8. 15— Coercion—Duress—Distinction, 

A threat even from a third person amounts to 
coercion under S. 15 of the Act. The law of 
Duress of English Common Law is not applicable 
in India, as the law laid down in S. 15 is other 
than that contained in English Law texts ; in 
drdei to establish coercion, a person must prove 
(I) the utterance of threat; (2) of an act 1 
forbidden by Penal Code, (3) with the 
intention of compelling the plaintiff to 
make the agreement complained of.' Mere threat 
of bringing a criminal charge does not amount 
to coercion as defined in the Act, as it is not 
per se forbidden by Peoal Code. But the ease is 
different when the threat is bringing false charge 
(Lindsay and Rafiquc, JJ.) ASKARI Mirza v. 
jAf KlSHORI. ' 

16 I. C. 344 : 15 0. C. 192. 

I 

/ I • . I • 

--S. 15— Coercion—Unlawful detaining or 

threatening to detain property. '' ' ' 

Detaining property is unlawful within S. 15, 
though the person detaining may have some right 
to the property if the detention is not authorized 
by law. (Twomey v C. J. and Maung Kin, J.) Ha 
Maung v, Ma T6ke. , 65 I. C. 741 : 

li Bur. L. T. 105. 

* * * ' • ^ I 
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CONTRACT ACT (IX 01 1872), S.16. 

-S. 16. 

Blindness. 

Burden of Proof. «. 

Coercion. » 

Essentials. 

Bear of Funishment. 

Fraud. 

Gift to Children. 

Hard Terms. 

High rate of Interest. 

Illiteracy. 

Long Indebtedness. 

Mental Distress. 

Position. 

Proof. 

Unconscionable Bargain. 

Urgency and Inadequacy. 

Who can plead. 

Youth or Sex. 


Blindness. 

-S. 16 —Blindness — Undue influence — 

Burden of Proof—High rate of interest. 

When it appeared in a suit on a mortgage that 
the mortgagor was a very nearly blind man, 
indebted already to the plaintiffs who were the 
village Sahukars and was entirely under their 
thumb, and the mortgage deed stipulated for an 
unconscionable rate of interest and there were 
other penal conditions. Held, that these facts 
were sufficient to show that the plaintiffs were in 
a position to dominate the will of the defendants 
and to throw the burden on them of proving that 
the mortgage in suit was not induced by undue 
influence. (Kensington and Shahdin , JJ.) 
Bhola Singh v. Kishore Chand. 

147 P. L. R. 1913 : 20 I. C. 8 : 157 P. W. B. 1913. 

-S. 16— Blindness—Alienation by mana¬ 


ger—If binding. 

A person who was manager of the affairs tor 
his mother who was blind, mortgaged certain 
land. She authorized the writing of her name 
at the foot of the document and accompanied the 
mortgagor to the mortgagee for the money. Held , 
that she and her heirs were bound by the mort¬ 


gage. (Twomey, J.) 


Ma Ngwe v. Maung Po San. 
11 I. C. 775 :4 Bur. L. T. 157. 


Burden of Proof. 

-S. 16 —Burden of Proof—Undue influence 

exeroised by mortgagee over mortgagor Weak- 
man of bad habits. 

B , a very young mao leading a most immoral 
life mortgaged his ancestral property to N and 
gave X possession of practically all his property 
which included other villages not mortgaged. N 
sold a considerable part of the property including 
some of the mortgaged villages and some of the 
mortgaged villages were purchased by N. Neither 
N nor the plaintiffs who claimed through N ren¬ 
dered accounts of what had been received by him 
from and in respect of any of the properties not 
even of the mortgaged properties. B was com¬ 
pletely under the influence of N, an unscrupulous 
man who exercised that influence regardless of 
the interest of B and his infant son who was born 
subsequently to the two mortgages on which 
plaintiff sued. Held , that this was not an ordinary 
cdse of suit for sale on a mortgage in which - it 
would be for the defendant the mortgagor to prove 
that nothing remained due under the mortgage. 


CONTRACT ACT (IX OF 1872), S. 16 — Coeleiofl. 

The onus lay on the plaintiffs to prove that the- 
mortgages had not been satisfied and what if any 
was due under each mortgage before they could 
get a decree for sale The plaintiffs having failed 
to prove that anything was due the suit should be^ 
dismissed. (Sir John Edge). B. L. Rai v. Bhaiya 
Lal. . 58 I. C. 13 : 28 M. L. T. 345 : 

1920 M. W. N. 685 : 24 C. W. N. 769 : 

16 N. L. B. 94 (P. C.). 

-8. 16— Burden of proof—Bequest under 

undue influence. 

Where a legacy under a will is sought to be set 
aside on the ground of undue influence it must be 
proved not only that the legatee was in a position, 
to exercise influence but that the influence was 
unduly exercised, the burden of proving both 
being on the parly attaching the legacy. Courts 
do not look with favour on attempts to attack be¬ 
quests on the ground of undue influence. ( Sada - 
siva Iyer and Spencer , JJ). Rajarajeswara 
Sethupathi v. Kuppusami Iyer. 

68 I. C. 352 : 41 M. L. J. 474: (1921) M. W. N. 722. 

-8. 16 —Burden of Proof—Active confi¬ 
dence. 

The plff. setting up a plea of undue influence 
in a suit to avoid an instrument, must prove that 
there was active confidence between the person 
executing the document and the person under 
whose influence the document is said to have 
been executed, ( Abdul Rahim , O. C, J . and 
Odgers, J.) Rama Krishna Prabhu v. Naraina. 

621. C. 215 : 11 L. W. 112. 

--S §. 16 and 19 —Burden of proof—Par- 

danashin lady—Deed of gift. 

Where undue influence is alleged it is neces¬ 
sary to examine very closely all the circumstances 
ot the case. Where a deed of gift by a pardana- 
shin lady is impeached on the ground of undue 
influence the questions that arise are (1) was the 
transaction a righteous transaction, i.e. x was it a 
thing which a right minded person might be re¬ 
quired to do ? (2/ was it an improvident Act, ( 3 ) 
was it a matter requiring advise ? (4) did the in¬ 
tention of making the iact originate with the 
donor ? Where the relation between the parties is 
such that one of them is in a position to influence 
the other and the bargain is with the infloencer 
and in itself unconscionable then, the person in » 
position to use his dominating power has the 
burden thrown on him of establishing affirma- 
tively that no domination was practiced so as-to 
bring about the transaction, but that the grantor 
of the deed was scrupulously kept separately ad¬ 
vised in the independence of a free agent. 43 Mad. 
546 ; 18 Cal. 545 ref. ( Dalai and Wazir Hasan, 

A. J. C$.) ChaURas Kuar v. Abhairaj Kuar. 

65 I. C. 380 ; 8 0. L. J. 681 : 1922 Oudh 59. 

Coercion. 

-3. 16— Coercion. .. 

In dealing with a case of, 'coercion' as tnvai * 
dating a contract, the Court should aecia 
whether the alleged act of coercion amounts i 
an offence under the I. P. C. (Sadasiva Aty 
and Moore , JJ.) AmmirajU v. Seshanna. 

34 1. C. 578 : 3 L. W. 490 : (1916) 1 K. W: N. 36°' 
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-CONTRACT ACT (IX OF 1872). S. 16—Essentials. 

Essentials. 

-Ss. 16 (1) and (S> and 19-A —Essentials 

—Avoidance of contract—Undue influence—Onus 
—Conspiracy. 

To avoid a contract under S. 16 of the Contract 
Act a party has to establish not only that the 
other party was in a position to dominate his will 
but he must also prove that the other party has 
used that position to obtain an unfair advantage 
over him. Uuder S. 16 sub-section (3) if the 
transaction is unconscionable, the burden of prov¬ 
ing that the contract was not induced by undue 
influence is thrown on the person who was in a 
dominating position. He must establish affir¬ 
matively that no domination was ptactised so 
as to bring about the transaction, but that the 
grantcr of the deed was scrupulously kept se¬ 
parately advised in the independence of a free 
-agent. In the category of cases of undue influ¬ 
ence might be covered cases where the party to a 
transaction exercised that influence in conspiracy 
with or through the agency of others. ( Lord 
Shaw). Poosathurai v. Kannappa. 

38 M. L. J. 349 : 18 A. L. J. 344 : 11 L. W. 455 : 

(1920) M. W. N. 317 : 2 U. P. L. R. (P. C). 62 : 
22 Rom. L. K. 538 : 43 Mad. 546 : 13 Bar. L. T 28: 
27 X. L. T. 316 : 65 I. C. 447 : 47 I. A. 1 (P. C.) 

-8. 16 — Essentials — Undue influence — 

Interest—High rate of—Hard bargain — Court’s 
power to reduce rate. 

Where it is not proved that undue advantage 
was taken of mortgagor or that his will was 
dominated, the mortgagee is entitled to interest 
at contract rate and the bargain is not hard and 
unconscionable. (Chaudhun and Cuming , JJ.) 
Bijoy Kumar v. Satish Chandra. 

56 I. C. 1007 : 24 C. W. N. 444. 

-8.16— Essentials—Plea of — Proof—Need 

■of money—High rate of interest . 

To establish a plea of undue influence it must 
be shown that plff. (mortgagee) was in a posi¬ 
tion to dominate the will of the defendants (mort¬ 
gagors) and secondly that he used that position 
to obtain an unfair advantage. If the terms of 
the contract appear on the face of them to be un¬ 
conscionable or are shown to be so, the second 
point may be presumed. Urge it need of money 

• on the part of the borrower is not in itself suffici¬ 

ent to place the lender in a position to dominate 
his will. ( Daniels , J. C. and Dalai, A. J. C.) 
.Sheik Mahomed Muzaffar Ali Khan v. 
Bhawati Prasad Singh. 66 I. C. 642 : 

8 0. L. J. 358. 

-8. IQ—Essentials—Dominating positions 

— Unfair advantage. 

In order to avoid contract for undue influence 

• the promisee must have used his dominating posi 
lion to obtain an unfair advantage. ( Twomey, /.) 
Mg My a v. Moosaji Ahmed & Co. 24 I. C. 67: 

' 7 Bur. L. T. 90. 

Fear ci Punishment. 

- 8.16 —Fear of punishment—Undue in¬ 
fluence — Inference—Burden of proof—Circum¬ 
stances dominating will. 

Where a kabuliyat registered thr**e days after 
■execution contained nothing in itself t) show that 


CONTRACT ACT (IX OF 1872), S. 16—Hard Terms. 

it was a bard bargain or otherwise of an exact¬ 
ing nature, executant must prove that it was exe¬ 
cuted under undue influence. The fact that the 
prosecutor was ready to compound an offence of 
which the executant was charged with and to 
withdraw the charge if a kabuliyat was executed 
and the accused was ready to execute the kabu¬ 
liyat on condition of the withdrawal of the charge 
would not necessarily lead to the inference that 
one of the party was in a position to dominate the 
will of the executant and that he used the posi¬ 
tion to obtain an unfa'r advantage over him. 
(h'nox, J.) Kalu v. Parbhu Lai.. 28 I. C. 438. 

-S. 16-- Fear of Punishment—Undue in¬ 
fluence. 

A mere fear of a punishment in a criminal case 
does not constitute undue influence and the 
money cannot be refunded unless the circum¬ 
stances disclose pressure or undue influence. 42 
C. 236 rel. on. ( Drake Brockman, J.C .) Warisali 
v. Mahomed Azimullah. 46 I. C 424, 

Fraud. 

-S. 16— Fraud * very wide meaning.' 

The making of promises without the intention of 
keeping them is included under the head ‘Fraud' 
in &. 16 though uuder the English rule it is not 
fraud merely to break promises or fail to perform 
obligations in future. ( Beaman, J.) Laxmibai 
v. Keshav ANNaji. 33 I. C. 396 : 

18 Bom. L. R. 134. 

Gift to Children. 

-8. IQ—Gift to children. 

Where a father is old but capable of exercis¬ 
ing independent and intelligent judgment, there is 
no presumption of-undue influence which would 
invalidate a gift by him to his son. (Jwala 
Prasad and Adami, JJ.) Mahomed Yakub v. 
Abdul Kuddus. 68 I. C. 372 : 4 Pat. L. T. 17: 

1923 P. 187. 

-S. 16— Gift to children. 

There is no presumption of undue influence in 
India as well as in England in the case of a gift 
to a son, grandson or son-in-law during the 
donor’s last illness. 33 C. 733 Foil. (Ormond 
and Twomey, JJ.) Maung Pai v. Lucy Moss. 

26 I. C. 39 : 8 Bur. L. T. 75 : 8 L. B. R. 235. 

Ha*d Terms. 

-8s. 16 and 74 —Hard terms — Interest — 

Compound interest — Court's power to give relief 
when money-lender not shown to have taken 
undue advantage of his position. 

It is difficult for a Court of justice to give relief 
on grounds of simple hardship in the absence of 
any evidence to show that the money-lender had 
unduly taken advantage of his position even 
when the transaction appeared to be undoubtedly 
improvident. The opinion of the Chief Court that 
the plaintiff in aredemption suit wa9 bound by the 
mortgagor's contract to pay compound interest at 
25 per cent, per annum was upheld. (Mr. Ameer 
Ali,) Aziz Khan v. Duni Chad. 

101 P. R. 1918 : 23 0. W. N. 180 : 

48 I. C. 933 ; 165 P. W. R. 1918 (P. C.). 
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-S. 16 —Hard terms—Undue influence — 

Proof—Excessive interest. 

In a case of a mortgage bond the Court should 
not infer undue influence from the mere fact that 
the rate of interest stipulated for is heavy and there 
is a proviso in the bond for capitab'zing the 
interest in arrear. (Fletcher and Stnither, JJ.) 
Kachhirnnessa Chowdhurani v. Hem Charan 
Kasya. 47 1. C. 11. 

Sb. 16 and 74 —Hard terms—Undue in¬ 


fluence or fraud—Discretion of Court—Enforce 
ment of ooniract. 

In the case of an agreement reduced to writ¬ 
ing, a Court cannot, in the absence of fraud or 
undue influence, within the meaning of S. 16 
refuse to enfofee its terms however unreasonable 
they may be. Under such circumstances, the 
Court has no discretion. 28 A. 570. Ref. (Benson 
and Miller , JJ.) Abdul Kadir Beari v. Bagaoe 
Shiv Rao. 15 I. C. 377 : (1912) M. W. N. 416. 


High rate of interest. 

Ss. 16 and 19— High rate of interest — 


Undue influence—Unconscionable contract. 

The power of tfc e Court to interfere with con¬ 
tracts alleged to be unconscionable or brought 
about under undue influence is limited by Ss. 16 
and 19 Or) and before any presumption can be 
drawn that the contract was such it must be 
shown that the lender was in a position to domi¬ 
nate the will of the borrower. Mere high rate of 
interest is not sufficient. (Stanley, C. J. and 
Griffin , J.) Ganesa Lal v. Mande Lal. 

10 I. C. 249. 


-8s. 16 and 74 —High rate of interest — 

Unconscionable bargain. 

Where in a mortgage interest is stipulated at 
the rate of 24 per cent, in the absence of coercion 
or undue influence, there ii no reason why the 
rate of interest stipulated should not be allowed. 
The law relating to hard and unconscionable 
transactions lias been codified in the Contract 
Act. A Court cannot go outside the statutory 
provisions and iollow some rules or supposed 
rules that have been applied in certain cases by 
the Courts of Equity in England. (Fletclicr and 
Cuming , JJ.) Harichandra Nandi v. Keshab 
Chandra Das. 54 I. C. 785. 


-Ss. 16 and 74— High rate of interest — 

Hardship — Mortgage. 

The fact that the borrower failed to realise 
what the rate of compound interest would \york 
out in a few years or that he entered into an 
improvident bargain (unless it is an unconscion¬ 
able one) would not entitle him to relief from a 
court of justice on the ground of hardship. It 
would be otherwise if the contract was brought 
about by undue influence. (Chatterjee and 
Panton , JJ.) Harendra Kumar Roy v. Daben- 
dra Kumar Das. 54 I. C. 658. 

•Ss. 16 and 74 —High rate of interest— 


Power of courf to reduce. 

Though the rate of 25 per cent, compound 
interest on a n-ortgage is high, it is not within 
the power of t ie court to reduce the interest in 
the absence of proof of undue influence on the 


CONTBACf ACt (IX OF 1872), S. 16—High rate of 
interest. 

• * • 4 

part of the mortgagee. 101 P. R. 1918 : 124 P.R. 
1918 foil. (Martineau and Campbell, JJ.) Khota. 
Ram v. Nawaz. 6 Lah L. J. 238 r. 

4 Lab. 76 : 72 I. 0. 765 : 1924 Lab. 21. 

# 

8. 16 —High rate of interest. 


■ w 

There is nothing inherently wrong or oppres¬ 
sive in an agreement to pay compound interest. 
The rate of 1} per cent, is not exhorbitant andi 
the mere fact of its being high, would not be 
sufficient to raise a presumption of undue in¬ 
fluence. 124 P. R. 1918 : 96 P. R. 1901, Ref. 
(Martineau and Zafar Ali, JJ.) Chiranji Lal v. 
Dost Mahomed. 1923 Lah. 634. 


-Ss. 16 and 74 —High rale of interest — 

Undue influence — Unconscionable bargain— 
Test. 

An agreement to pay interest at a stipulated' 
rate does not become unconscionable though 
there is a stipulation to pay compound interest 
at the same rate cn default in the payment of the 
simple interest. The lender may secure for 
himself compound interest after the borrower has 
for a considerable time neglected to pay the debt 
or the interest accruing due upon it which he 
has contracted to pay. (Shad* Lal and Broadway* 
JJ.) Ramdas v. Abbas. 

56 I. C. 74 : 2 Lah. L. J. 393. 


- : -S. 16— High rate of interest-interference 

by Courts. , _ 

In a suit on contract expressly providing 
interest, the Court can interfere and reduce the 
rate of interest only if the exercise of undue 
influence is positively pleaded or proved or if the 
circumstances are such as to give rise to a pre¬ 
sumption of undue influence. (Johnstone and 
Chtvis ; JJ ) Jem Pershad v. Hakum Ali. 

. 73 P. L. B. 1914 : 22 I. C. 520 r 

41 P. W- B. 1914. 


S. 16 —High rate of interest. 


A mere high rate of interest in a mortgage 
deed is not sufficient to show that undue influence 
was exercised. Compound interest at the rate of 
two per cent per month payable under a mortgage 
cannot therefore be reduced on this ground. 
(Chevis, J.) Birjraj v. Tirkha. 

130 P. L. B. 1912 :16 I. C. 119 r 

100 P. W. B. 1912. 

Ss 16 and 74 —High rate of interest—• 


Mortgage—Onerous conditions in mortgage deed, 
if can be enforced against mortgagor. 

Inequitable and unconscionable conditions 
such as one providing for oppressive rate o f 
interest, should not be enforced against the mort¬ 
gagor or his successor in title. (Railigan ana 
Shah Din , JJ.) Rehana v. Zasian. 

128 P. L.B. 1911 : 11. I. C. 519 : 

246 P. W. B.1911- 

--S. 16 —High rale of interest —Relief 


against when can be given. 

Where a contract provides for a high rate ot 
interest, courts cannot interfere to cut down the 
same unless there is satisfactory evidence that the 
stipulation as to high rate of interest was obtained 
by the exercise of undue influence. Per IVhite, C. 
J:' The high rate of interest may be evidence nc 
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COKTSAOt 'ACT (IX OF 1873), 8. 16—High r*te of 

intereat. 

only of the unconscionable nature of the transac¬ 
tion bat also of the fact that the will of the party 
who consented to pay the exorbitant rate ot inte 
rest was dominated.! While, C.J. and Sankaran 
Nair , J.) Kesavulu Naidu i/.Arithalai Ammal. 

23 I. C. 769 : 36 Had. 633. 

l> • 

—rS.,16 —High rate of interesp-rUndue in - 
fluency—Mortgage 

Neither prior indebtedness nor a high rate of 
interest would be sufficient to prove undue influ¬ 
ence by the mortgagee on the mortgagor. There 
is undue influence if the debt constitutes a latge 
amount and the money lender puts pressure on 
the dobtor ior. iis payment, (Dalai, A. C. J.) 
Raza Husain- Khan v. Ganbah Prasad. 

1C 0. L. J. 390 t 77 I. C. 383 : 1924 Outh 118 (2). 

$ 

- 8^16 and 74— High rate of interest — 

Undue influence—Presumption— Mortgage. 

It is not a universal proposition of law that 
wherever there is a security for the debt a rate of 
interest over ten per cent, per annum is peual. 
Where a certain rate of interest is excessive or 
not is a question which must depend upon the 
particular circumstances of each case and a rate 
of interest at 15 per cent per annum compoundable 
every year is not sufficient to raise the presump¬ 
tion that undue influence was exerted /by the 
mortgagee on the mortgagor in obtaining the 
mortgage, ,4£ C. 690; 18 A. L. J. 344 referred to. 
(S*m/>son qpd Wazir Hasan, A. J. Cs.) ,Babu 
Bas^nt Rai v . Lala Kesho Ram. 

,9 0. I. J. 612: 74 1 C. 346 :1923 On^h 139. 

- 8>. 16 — High rate of interest—Power of 

court to reduce—Undue influence — Costs. 

In cases where there is no proof of undue in¬ 
fluence a court has ho power to reduce the con w 
tract rate of interest merely on the ground it is 
very high. 28 A. 570 P. C.; 20 O. C. 318 : 8 O. L. 
J. 418 ; 24 O. C. 313 foil. But the court disallow¬ 
ed costs on the ground, that the interest decreed 
was high, (Daniels, x A. J. C.) Sheikh Fazal 
Azim p. Lala Girdhari Lal. 

69 I. C. 657 : 9 0. L. J. 442 : 1923 Oudh 8 (1). 

-Ss. 16 and 74 — High rate of interest— 

Penally—Relief against. 

The rate of interest, however exorbitant, can 
not be abrogated unless the agreement was tain¬ 
ted by undue influence, fraud or misrepresentation 
■uch as are mentioned in the Contract Act. A 
solemn agreement duly and freely entered cannot 
be allowed to avoid the terms theroof which they 
agree to with their eyes open and with no res¬ 
traint upon their freedom of will. Upon this 
principle, contracts for payments of exorbitant 
rates of interest, such as, 75 per cent, in some 
cases -were upheld and were not allowed to be 
disturbed ; but in those cases the contracts were 
upheld against the Darty to the contract being 
allowed to trip up the terms of the contract when 
he agreed to them voluntarily and with his 
©yes open. (Jwala Prasad and. Ross, JJ.) Maha 
deo Prasad v. Bissessar Prasad. 

2 Pat. 488 : 4 Pat. L. T. 707 : 74 I. C. 695 : 

1924 P. 71. 

- Ss. 16 and 74 —High rate of interest—H 

Penalty—Undue influence. 


CONTRACT ACT (IX OF 1872), S.l^-'long In¬ 
debtedness. "• 

A high rate of interest cannot always be regard¬ 
ed objectionable as a penalty within S. 74. But 
when the contract provides a special condition 
for a change in the rate or mode of calculation of 
interest as a punishment for some default, that 
special condition is a penalty. A Court cannot 
attack a contract merely because the rate of in¬ 
terest is hard and unconscionable and a debtor 
cannot be relieved unless he shows that his case 
tails under S. 16. 44 C. 162 Dist. 29 C. 823 rel. 
on. (Mullick and Jwala Prasad, JJ.) Nathuni 
Sahu v. Baijnath Prasad 1 P. L. W. 300 : 

89 I. C. 352 : 2 P. L J. 212. 

Illiteracy. 

-8. 16— Illiteracy. 

Per phatterjee, J :—If the contents of a writteh 
contract.are not fully explained to or understood 
by a party who is an illiterate man, it is not bind¬ 
ing on him. Reading audibly is not sufficient. 
(D. Chatterjec and Walmslty, JJ.) Parasulla 
Mallick v. Chandra Kanta Dass. 

39 l.C. 177 : 21 C. W. N. 979. 

• a * # 

Long Indebtedness. 

-S. 16 —Long indebtedness — Undue influ¬ 
ence—Creditor and debtor. 

A creditor cannot be said to be in a position to 
dominate the will of his debtor when he asks him 
to make some arrangement for the satisfaction of 
an existing debt. ( Stephen and Mullick , JJ.) 
Mohendra Lal Biswas v. Akhil Chandra Pak- 
RAshi. r '- 20 I. C. 47 : 20 C. L. J. 424. 

• • 4 

- -8 16— Long indebtedness— Agriculturist 

and money-lender.—Balances struck from time to 
time—Compound interest charged—Undue influ¬ 
ence if amounts la. 

In accounts between an agriculturist v and a 
money-lender from the fact that accounts are 
taken and balance struck from time to time and 
bonds are taken for amounts found due each 
time, compound-interest being thus charged, no 
undue influence can be inferred. (Johnstone and 
Chcvis, JJ.) Ramar Din v. Harabhagat. 

48 P, L. B. 1914 : 22 I. C. 406 : 

87 P. W. R. 1914. 

-8. 16—Long indebtedness — Mortgage 

deed—Consideration of previous interest and 
costs—Mortgagee, a money-lender—Presumption 
of undue influence. 

Undue influence may be presumed to be pre¬ 
sent where the consideration for a mortgage deed 
consists q( previous interest and costs due to the 
mortgagee and the money lender was one with 
whom the mortgagor had a long course of deal¬ 
ing. \Reid,C . J, and Kensington, J.) Mansa 
RaMi.Umra, 134 P. Vi. R. 1911 : 

11 I. C. 198 : 213 P. L. R. 19AL 

-8. 16 —Long indebtedness—Undue influ¬ 
ence—Proof of exercise of. 

The mere fact that one of the parties to a con¬ 
tract was antecedently indebted to the other is 
not sufficient prool of undue ; influence. (Prideaux, 
A. J. C.) Mahadeo v, Kishanlal. 

68 1. G. 697 : 1922 Nag. 219. 
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CONTRACT ACT (IX OF 1872)} S. 16— Mental 

Distress. 

Mental Distress. 

--S. 16— Mental distress—Undue influence 

—Proof of. 

It is not enough to prove undue influence that 
a vendor of property was in a distressed state of 
mind and anxious to dispose of his property at 
the time of sale. {Broadway and Harrison. JJ.) 
Inder Singh v. Dyal Singh. 72 I. C. 1032 : 

1924 Lah. 337. 

Position. 

-S. 16— Position—Undue influence. 

A creditor can ask his debtor to execute docu¬ 
ments in a particular form and where a creditor 
writes to his debtor’s servant to get his master’s 
signature to such a form, no inference that undue 
influence was used can arise. ( Mears , C. /. and 
Banerjee. J.) Bhagwan Baksh Singh v. Damo- 
darji Joshi. 42 All. 230 : 59 I. C. 20 ? 

18 A. L. J. 100. 

-S. 16— Position —Undue influence — In¬ 
debtedness—Effect of. 

The fact that one party to a contract stands in 
the relation of a debtor to the other is not by 
itself sufficient to prove undue influence. (Pn- 
deaux , A, J. C.) Mahadeo v. Kisanlal. 

68 I C. 597 : 1922 Nag. 219. 

-8a. 16 and 74— Position — Karinda-Domi- 

nation of will of his employer. 

A Karinda who a servant of very minor 
status cannot be presumed without very distinct 
evidence to] be in a position to dominate the will of 
hii employer. ( Lindsay , J. C. and Daniels, A. J. 
C.) Dalfat Singh v. Ahmed Shah. 

48 I. C. 17 : 5 0. L. J. 679. 

-S. 16— Position—Undue influence — Fi¬ 
duciary retutionship. 

When a Buddbist lady made a gift to her nephew 
who was also | acting as ,her agent, held, that 
the relationship was not such a fiduciary one as 
would lead the Court to infer undue influence. 
(Twomey and Ormond, JJ.) Ko San U v. Ma 
Thaung Me. 46 I. C. 738. 

Proof. 

-8. 16—Proof— Undue influence—Proof 

—Deed prejudicial to donor. 

A deed cannot bs treated as void for undue in¬ 
fluence merely because it is unreasonable or its 
ierms are prejudicial to the donor. Undue in¬ 
fluence is not a matter always capable of direct 
proof, and must depend in its very nature, on 
the conclusions to be drawn from the entire cir¬ 
cumstances in which the transaction had its 
origin. Reference must be to the opportunities 
for and disposition to the exercise of influence on 
the one side and the result of its exercise as in¬ 
dicated by the merits of the transactions. (Abdur 
Rahim and Oldfield, JJ.) Amba v. S'hrinivasa 
Kamathi. 44 I. C. 483 : 7 L. W. 339. 

-8a. 16 and 74— Proof—Higher rate of in¬ 
terest on dtfanlt—High rate of—Undue influence 
—Unconscionable bargain—Proof. 

To establish undue influence it must appear 
that there was something unconscionable either 
in the original dealing or in the subsequent stages 
of the transaction and as nothing unconscionable 


CONTRACT ACT (IX OF 1872), 8. 16—Uneonaeion- 
able Bargain. 

had been made to appear in this case and there 
was no plea of undue influence, the stipulated 
rate of interest could not be disallowed on the 
ground of undue influence. The stipulation to 
pay interest at the rate of 6 per cent, per month 
on default was in the nature of a penalty when 
the original rate was 3 per cent. (Coutts and 
Das, JJ.) Hanuman Bux v. Lal Nilmoni Nath 
Sahi Deo. 62 I. C. 335. 

Unconscionable Bargain. 

-S. 16 —Unconscionable bargain. 

Onus probandi lies on the person occupying a 
position to dominate (he will of the other to show 
that he has not used it to obtain an unfair advant¬ 
age over expectant heir with whom he deals, 
(Lord Atkinson.) Lvla Balla Mal v. Ahad 
Shah. 35 M. L. J. 614 : 25 M. L T. 55 : 

16 A, L. J, 905 : 23 C. W. N. 283 : 

124 P. R. 1918 : 180 P. W. R. 1918 : 

29 C. L, J. 165 : 1 U. P. L. R. (P.C ) 25 : 

48 I. C. 1 : 21 Bom. L. R. 658 (P. C ). 

- —S. 16 — Unconscionable bargain. 

The mere tact that the rate of interest stipula¬ 
ted for in a mortgage-deed is high is not sufficient 
to justify the court in holding that the bargain was 
an unconscionable one. ( Banerji and Griffin, JJ.) 
SRi Chand v. Niadar Singh. 10 1.0.14: 

8 A, I. J. 407. 

-Ss. 16 and 74— Unconscionable bargain — 

Undue influence—Relief against penalty. 

Without any evidence of undue influence exer¬ 
cised or unfair means adopted by the ,lender, a 
rate of interest agreed to by the borrower cannot 
be disallowed as being penal unless it is so high 
as to shock the conscience of Ihc Court. (Fletcher 
and Huda, JJ.) KaS! Nath MlTRA v. DHIKAH 
Charan Maity. 45 1. C. 778. 

- — —Sr. 16 and 74 — Unconscionable bargain — 

Excessive interest , when penalty—Relief against. 

The Courts have ample power under the 
amended Contract Act to go behind hard and un¬ 
conscionable bargains on the ground that where 
there is ample security, the exaction of excessive 
and usurious interests in itself raises a presump¬ 
tion of undue influence which it requires very 
little evidence to substantiate. Where there is no 
security, no rate of interest can be considered 
excessive. There can be no standard rate on per¬ 
sonal loans. Under the amended S. 16, the ques¬ 
tion of hard and conscionable bargain can only be 
considered in reference to undue influence. 
Wbe r e the parties are reasonably on terms of 
equality, a judge cannot do better than adopt 
wnat they themselves have agreed upon. The 
Dicta of English Judges under the English Money 
Lenders’ Act can safely bj accepted in India since 
the Indians.lean more in favour of the debtors. 
(Holmwood and Chapman, J J .) Abdul Majid v. 
Ksherode Chandra Pal. 42 Cal. 690 : 

29 1. C. 843: 19 C. W. H. 809. 

-Sr. 16 and 74— Unconscionable bargain— 

Extortionate and inequittable agreement not en¬ 
forceable. . 

Extortionate and inequitable agreements cannot 
be enforced. The actual value of the land in dis¬ 
pute at the time ot agreement, determines if it ** 
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-CONTRACT ACT (IX OF 1872), S. 16—Unconsolon- 
able bargain 

•extortionate and inequitable. (Svtilh and Marti • 
neau, JJ.) Indar Singh p. Munshi Lal. 

56 I. C, 272 : 1 Lab. 124. 

-S. 16— Unconscionable bargain. 

A Court of justice is not a blind and humble 
instrument of tne creditor to plunder the debtor 
and a creditor who got securities at a very 
high rate of interest (30 per cent.) from an expec¬ 
tant heir, who was a very inefficient clerk in a 
Court, is guilty of undue influence and the bargain 
being unconscionable, the court cannot enforce it. 
-115 P K. 1908 F. (Ried, C. J. and Kensington , /.) 
Nasirdin v. Balla Mul. 

64 P. W. R. 1914 : 25 I. C. 719 : 

149 P. L. R. 1914. 

■ 8- 16— Unconscionable bargain — Cham- 

perlous bargain—Relief against—Power of Court. 

Champertous bargains not having been held 
in the country contrary to public policy 
stand on the same footing as any other contract. 
The fact of a bargain being unconscionable is 
treated not ip itself a sufficient ground for setting 
it aside but as one of the two elements which 
when combined will throw the burden of rebut¬ 
ting undue influence on the person seeking to 
profit by the contract ( Daniels , A. J. C.) Abdul 
Kasim Beg v. Ehsanul Ghani. 

65 I. C. 129 : 24 0. C. 313. 

- Ss. 16 and 74 —Unconscionable bargain — 

Relief against. 

Apart from the Usurious Loans Act, the mere 
fact that bargain is unconscionable in the sense 
that the rate of interest charged is excessive, is 
notin itself a sufficient ground for interference. 
(Lindsay, J. C . and Daniels, A. J. C.) Dalpat 
Singh v. Ahmad shah, 

48 I. C. 17 : 5 0. L. J. 679. 

-8. 16— Unconscionable bargain. 

The rate ot interest entered in a deed of further 
charge was hard and unconscionable and the 
creditor was proved to have imposed his own 
terms and put pressure on the executants to im¬ 
pose a clog on redemption. Held, that the Court 
should allow a lower rate ol interest on the deed 
of further charge, (kanhaiyulal. J.C.) Gayadin 
Singh v. Hah Kakan Singh. 

22 1. C. 132 : 16 0. C. 267. 

-S, 16 — Unconscionable bargain — Con¬ 
tract-Unconscionable—Undue influence. 

When the contract is prima facie unconscion¬ 
able, the party seeking to enforce it must prove 
that the contract was not induced by undue in¬ 
fluence. ( Chamier , C. Chapman and Jwala 
Prasad, JJ.) Bara Estate, Ltd. v. Anup Chan- 
dak. 2 Pat L. J. 663 : 2 Pat. L W. 71: 

41 I. C. 337 : 1917 Pat. 342. 

-8. 16— Unconscionable terms — Landlord 

and tenant—Presumption of undue influence. 

When an unconscionable bargain is entered in¬ 
to by a tenant with the landlord, the Court may 
presume undue influence by ihe landlord, as he 
is in a position to exercise it. [Roe and Jwala 
J*rasad, JJ.) Kashinath Ray v. Raja Durga 
Prasad Singh. 1 Pat. L. J. 604 : 

38 I. C. 235 : 2 Pat. L. W. 415. 

VOL. 11—78 


CONTRACT ACT (IX OP 1872). S. 16—Urgency and 
Inadequacy. 

Urgency and Inadequacy. 

-S. 16— Urgency and inadequacy of con¬ 
sideration. 

Urgent need of money on the part of the bor¬ 
rower does not of itself place the lender in a posi¬ 
tion to dominate his will within S. 16 Held, that 
the circumstances of the case whether taken singly 
or in combination were not by themselves suffi¬ 
cient to show that the consent of the borrowers 
was not freely given oi to establish the defence 
that their consent was caused by undue influence 
(Richardson and Huda, JJ.) BejoY Singh Dud- 
H1RIA V. Ku.MUDI KANTA TaLUKDAR. 

29 C. L. J. 488 : 49 I. C. 794 : 

23 C. W. N. 690. 

-8. 16— Urgency—Undue influence — Posi¬ 
tion to dominate the will—Urgent need of money. 

The urgent need of money on the part of the 
borrower does not of itself place the lender in a 
position to dominate his will within the meaning 
of Section 16 of the Contract Act. But where the 
creditors are in a position to take advantage of 
the embarrasement of tbeir debtors the bargain is 
unconscionable. ( Asutosh Mookerjcc and Beach- 
croft, JJ.) Khagaram Das v. Ramasankar Das. 

42 Cal. 652 ; 21 C. L. J. 79 : 

27 I. C. 815: 19 C. W. N. 775. 

-Ss. 16 and 74—U rgency—Unconscionable 

transaction. 

The mere fact that one party is in a position to 
dominate the will of another is not enough to 
avoid a contract between them in the absence of 
proof that the transaction is also unconscionable. 
Urgent need of the borrower does not place the 
lender in a position to dominate the will of the 
borrower within S. 16. Contract Act. 34 C. 150 
Ref. A transaction may be unconscionable in 
many ways and a Court should see in each case 
whether according to its sense of justice it is 
really so. Excess of interest and charges may, 
if unexplained, of itself be evidence of a nar3h 
and unconscionable bargain. ( Asutosh Mookcrjec 
and Beachcroft, JJ.) Kali Prosonno Bhatta- 
charyya v. Protap Singh Pattar. 

18 I. C. 965 : 17 C. L. J, 221. 

-8. IQ—Urgency. 

Urgent need of money on the part of the bor¬ 
rower does not of itself place the lender in a posi¬ 
tion to dominate his will. 34 Cal. 150, (P. C ) 
(Marti neau and Zafar Ah, JJ.) ChiraNJi Lal v. 
Dost Mahomed. 1923 Lah. 634. 

-S. 16 —Urgency —Undue influence. 

The mortgagor was in a condition of helpless¬ 
ness and he was compelled by circumstances to 
borrow money at Rs. 18-12 per cent, with a sti- 
.pulaiion for compound interest on default of pay¬ 
ment of the instalment. Held, that the mortgagee 
was in a position to dominate the will of the 
mortgagor and the stipulation lor compound 
interest was unconscionable and that it should be 
relieved against. (Sliah Din, J,) Harnam v. 
Raja Ram. 148 P. L. R. 1911 : 

10 I. C. 37 : 226 P. W. R. 1911. 

-8. 16 — Urgency and inadequacy — Undue 

influenoc—Unduly low price —Whether it alone 
points to. 
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CONTRACT ACT (IX OF 1872). S. 16—Urgency and 
Inadequacy. 

The mere fact that properties had to be parted 
for an unduly low price owing to,pressure of 
necessity will not indicate undue influence. 
(Sadasiva Ayar and Tyabji. JJ.) Sunderambal 
Ammal v. YOGAVANAGURUKKAL.' 

26 U. L. J 315 : (1914) M. W. N. 286 : 

23 I. C. 72 : 1 L. W. 276. 

-8. 16— Urgency — Undue influence- 

Evidence of. 

Urgent need of money on the part of the bor¬ 
rower is not by itself sufficient to prove undue in¬ 
fluence or to show that the lender was in a posi¬ 
tion to dominate the will of the borrower. 34 C. 
150 : 3 O. L: J. 418 Rel. ( Daniels , A. J. C .) Mr. 
Bashiram v. Bishambhar Nath. 

9 0 L. J. 439 : 69 I. C. 667 : 1922 Oudh 268. 

--S. 16 —Urgency — Necessity — Need of mo¬ 
ney. 

The mere fact of the existence of an urgent 
necessity on the part ot the borrower is not suffi¬ 
cient to raise the presumption that undue influence 
was exercised. 34 C. 150: 8 O.C. 193 Rel. Nor does 
the existence of urgent need accompaoied by a 
high rate of interest establish such a presumption. 
In ordinary circumstances, the more pressing the 
necessity, the higher the rate of interest, is likely 
to be, for, the borrowers have no time to make 
such inquiries as will ensure that they are bor¬ 
rowing at the cheapest rate obtainable. In order to 
establish" undue influence, as defined by S. 16 of 
the Contract Act it must be shown that the lender 
took advantage of the necessity and of the posi¬ 
tion of the borrower and imposed unconscionable 
terms. ( Daniels and Lyle . A. J. C.) Mahraj 
Prag Din v. Bhagwati Sahai. 1 

66 I*. C. 687 : 8 0. L. J. 418. 

I ft 

— 1 -3. 16— Urgency—Undue influence — Posi¬ 
tion to dothinate the will—Urgent need of money. 

Urgent heed of money on the part of a borrower 
does nbf of itself place the lender in a position to 
dominate his will. ( Lindsay , /. C. and Kan ha ty a 
Lai . 1 A.'J. C.j Mahomed Sherkhan v, Swami 
Dayal. 48 I. C 32 : 6 0. L. J. 572. 

-S. IQ—Urgency and inadequacy—Undue 

influence—Low value of propertj — Litigation. 

The validity or otherwise of the sale of a claim 
under litigation should not be judged by the value 
of the property after it is decreed but by the cir¬ 
cumstances at the date of sale. (Kanhaiya Lai 
and Kendall, A.J.C) Vishnunatha Kuar v. 
Ladli Prasad. 26 I. C. 26 :1 0. L. J. 518. 

-8. 16^ Urgency. 

Because the debtor was in need of money it 
does not follow that the creditor was in a posi¬ 
tion to dominate his will. (Das and Adami, J J.) 
Chota Nagpur Banking Association Ltd v. 
Bhagwat Bux Rai. 69 I. C. 697 : 1 P. 263 : 

1922 P. 491. 

-8s. 16 and 19 (&)—Urgency. 

A reduction of the rate pf interest agreed upon 
can only be obtained if the defendant proves 
undue influence. Mere urgent need of money by 
itself is no proof, that the obligee was in a posi¬ 
tion to dominate the will of the obliger under 


CONTRACT ACT (IX OF 1872), SJ 18—Youth 0* 
Sex. -i 

S. 16, Contract Act. (Pratt, J. C. and Hayward* 
A. J.C .) Narain Das v. H. W. D.’ Cruz. 

10 I. C. 984 : 4 S. I. R. 276- 

Who can plead. 

-8. 16— Who can plead . 

A man of mature age and of some intelligeoce- 
and actively managing bis affairs previous to a. 
transaction, cannot resort to the plea of undue in¬ 
fluence. ( Viscount Cave.) Lal Jagdish Bahadur 
Singh v. Mahabir Prasad Singh. 

42 All. 422 : 24 C. W. N. 529 r 
47 I. A. 116 : 13 L. W. 19 : (1920) M. W. N. 342 ‘ 
7 0. L. J. 196 : 2 U P. L. B. (P. C.) 71 t: 
58 I. C. 845 : 23 0. C 54;(P. C,). 

-8. 16— Who can plead—Position of obli¬ 
gors donee. 

It would not be open to a plaintiff to plead that 
a mortgage contract is bad for undue influence 
where he is only a donee from the mortgagor's wi¬ 
dow. He is not entitled to the equities which ex¬ 
isted in favour ot the mortgagor. 20 I. C. 812, Re§ 

I Martineau and Zafar Ali, JJ). Chiranji Lal v. 
Dost Mahomed. 1923 Lah. 684. 

-Sa. 16 and 74 —Who can plead — Undue 

influence—Unconscionable bargain—High rate of 
interest—Speculative purcha'er. 

In the absence of proof of undue influence as 
defined in S. 19-A of the Act a contract cannot be 
avoided on the ground of its being an uncon¬ 
scionable bargain. A stipulation for 26 pet cent, 
per annum compound interest in default of the 
| payment of the principal, though high, is nothing 
unusual. A speculator who purchases the equity 
of redemption on the chance of getting redemp- 
tion on easv terms cannot be allowed to set up 
the plea, as his vendor might have done, that the 
bargain was brought about by the exercise of un¬ 
due influence. (Agnew and Shadi Lal. JJ.) Aziz 
Khan v. Dunichand. 305 P.LB. iMJ* : 

20 I. C. 812 : 195 P. W. B- 101»- 

——-—8. 16— Who can plead — Undue influence 
—Petition writer. 

A petition writer could not be considered as a 
person not capable of understanding the legal 
consequences of his acts or the true import of a 
transaction or a person upon whom undue influ¬ 
ence could be exercised. (Kanhaiya Lal, and Ken¬ 
dall. A. J. C’S.) VlSHNUNATH KUAR V. LADLI 
Prasad. 26 I.C. 26 : 1 O.L.J. 518. 

-S. 16— Who can plead — Undue influence 

— Plea—Fair and reasonable bargain. 

Where the bargain is fair and reasonable the- 
plea of undue influence collap c es. (Two/ncy, J-r 
Mg. Mya v. Moosaji Ahmf.d & Co. 

24 I. C. 67: 7 Bur. L. T. 90. 

Youth or Bex. 

-8. 18— Youth or sex —Pardhanashin lady 

—Family settlement—Setting aside — Fraud 
Absence of knowledge , effect of — Limitation. 

If a family settlement or the award of P a ”* 
chavat is impeached by a pardanashin ,a rr 
on the ground that her consent was obtained uy 
fraud, practiced by her kinsmen, whose interest • 
conflicted with hers and who, therefore turtle 
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CONTRACT ACT (IX OF 1872)—8. 16. 

Youth or Sex. 

her and the Woman is shown to be illiterate and 
lacking in business capacity, the Court bas to con¬ 
sider not whether she knew what she was doing, 
had done or proposed to do but how her intention 
to act was produced, Fraud cannot be condoned 
unless there is full knowledge of the facts and the 
rights arising therefrom and the parties are at 
arm’s length. (Sir John Edge.) Sri KrishAn Lal 
v. KASHM1RO. 31 M. L. J. 362 : 

20 C. W. N. 957 : (1916) 1 M. W. N. 433 : 
84 1. C. 37 : 3 W. 628 : 14 A. L. J. 1236 (P. C.). 

—-S.16-- Youth or sex —Pardanashin lady — 

Mortgage of her house in favour of her husband's 
creditor—Undue influence—Onus on whom. 

A mortgage executed by a pardanashin lady in 
favour of her husband’s creditor, wherein she 
derived no direct benefit herself, raises a strong 
presumption of undue influence in the absence of 
proof that she had been a free agent and duly in¬ 
formed of what she was about ; and the burden 
of this proof lies on him who claims against the 
lady. Undue influence might proceed frjm a 
third person. (Jenkins, C.J and Chatterfee, J.) 
Badiatannessa Bibi v. Ambica Charan Ghosh, 

23 I. C. 401: 18 C. W. N. 1133. 

;. 1 ; 

- - -—8. 16— Youth or sex —Pardanashin lady 

—-Gift in favour of priest. 

The donee, a priest, worked on the religious feel¬ 
ings of a lady when she was in mental distress 
and illness. The lady was not rich but made a 
substantial gift to the priest. Held, the transac¬ 
tion should be set aside. (Chaudhuri, J.\ Kamini 
Dasseb v. Krishna Chandra Mukherjee. 

39 Cal. 933 : 16 I. C. 110 : 16 0. W. N. 649. 

-8. 16— Youth or sex — Pardanashin lady 

—Mortgage deed — Procedure. 

When at deed is executed by a pardanashin lady 
or a boy of tender years, mere reading over is not 
sufficient. The language should be thoroughly 
explained especially when it is vague and ambigu¬ 
ous. (Kanhaiya Lai and Kendall , A. J. C.) 
Muhamad ali v. Ramzan ali. 38 I. C. 454 : 

3 0. L. J. 746. 

-8. 16— Youth or sex — Undue influence — 

Old man -Gift of an agent. 

Undoubtedly, if a person of competent capacity 
signs a deed, it is to be presumed that he under¬ 
stood the instrument to which he has fixed his 
narpe. The principles of law applicable (o a 
pardanashin woman will not be extended to a 
man on the ground that he happened to be old 
and not in robust health. But even in a case 
wfiere an agent was the object of the bounty of 
his principal there is nothing to prevent this and 
if an agent can clearly ahow that a gift was made 
in his favour by a donor who was.in a position to 
exercise a free and unfettered judgment with full 
knowledge of what he was doing, the gift will be 
upheld. (Daniels and Dalai, A. J. C.) Mirza 
Yaqub Beg v, Mirza Rasul Beg. 

10 0. L. 1.86 : 74 I. C. 517 : 1923 Oudh 254. 

—«-8. IQ —Youth or sex —Pardanashin Lady 

—Deed cf gift—Presumption of undue influence 
— Burden of proof of bona fides. 


CONTRACT ACT (IX OF 1872). S. 17. 

In cases of gifts, undue influence will be pre¬ 
sumed in transactions with pardanashin women 
and a knowledge of letters and of figures and a 
capacity of dealing at first hand to some extent 
with her tenants will not convert a pardanashin 
lady into a woman of the world so as to rebut the 
presumption. The burden of proving bona fides of 
the transaction lies on the party affirming it. 
(Kanhaiya Lai and Kendall, A. J. C.) NlSAR 
Hussain v. Ashraf-Un-Nissa. 35 I. C. 395. 

-’-.S. 17— Fraud—Plea of—Allegation and' 

proof — Particulars. 

Tq prove a case of fraud, it must be proved 
that representations were made which were false 
to the knowledge of the party making them or 
were such that the party making them could have 
no reasonable belief that they were true that they 
were made for the purpose of being acted upon 
and believes, that they were believed and acted 
upon and caused the actual damage for which re¬ 
lief is claimed. ( Mears , C. J. and Piggott. J.) 
Gauri Shankkr v. Manki Kunwar. 45 A. 624 : 

21 A. L. J. 571 : L. R 4 A 464 : 

74 I. C. 466 : 1924 A. 17. 

-S. 17— Fraud avoidance of — Contract — 

Performance — Effect. 

If a contract is obtained by fraud or cheating, 
it is voidable at the instance of the person de¬ 
frauded or cheated. But where a performance: 
has been obtained by fraud or cheating, the con¬ 
tract cannot be avoided. (Kanga, J .) Fazal v. 
Mangaldas. 23 Bom L. R. 1144 : 66 I. C. 720: 

46 Bom. 489 : 1922 Bom. 3u3. 

-8. 17— Fraud—Plea of. 

A plea of fraud is not sustainable when there is 
no misleading on any question of fact or law. 
(Stephen and Mullick, J].) Mohendra Lal Bis¬ 
was v. Akhil Chandra Pakrashi. 

20 I. C. 47 (1) : 20 C. L- J. 424. 

-8. 17— Fraud—Contract of service — Con¬ 
cealment of contract forbidding service elsewhere. 

One of the conditions of the plaintiff’s employ¬ 
ment under the deft, firm was that plff. was not to 
engage in any business of his own or join any 
other firm so long as he remained in the service 
of the deft. firm. Without the knowledge of the 
deft, firm plaintiff joined another in business 
transactions and induced the deft, firm to enter 
into contracts with that third person with 
out disclosing his association with him. Held 
that the contracts were voidable at the in¬ 
stance of the deft, firm they having been pro¬ 
cured as a result of the fraud practised by plff, 
and by bis concealment of the fact that he was 
entering into contracts in contravention of the 
terms of his agreement with the deft. f\c\r\.(Chevis 
and Campbell, JJ.) Sedh Mal v. Joti Prasad. 

66 I. C. 441 

♦ 

- --8s. 17 and 74— Excessive interest — Relief 

—Grounds for. 

The mere fact that the rate of interest stipulat¬ 
ed in a mortgage deed is excessive t9 no ground 
for relief, unless it is shown that the lender was 
in a position to dominate the will of the borrower,. 
(S)iadi Lal, J.) Allah Din v. Fateh Din. 

27 P. L. R. 1918 : 31 P. R. 1918' 

45 I. C. 101 : 54 P. W. R. 1916^ 
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•CONTBACT ACT (IX OF 1872) S. 17. 

-8i. 17 and 178 -Fraud of purchaser— 

Vendor’s lien—Nature of. 

Where a person orders and obtains possession 
of goods with the deliberate intention of not pay¬ 
ing for them, he commits fraud. He must then 
be considered to be the agent ot the vendor and 
his possession as that of the vendor. If vendee 
tries to dispose of the goods before payment by 
transfer of the invoices to a third party’s name, 
the third party gets no title to the goods. (Shah 
Din and Leslie Jones, JJ) Allahabad Bank, 
Delhi v. Firm of Madan Mohan Kishan Lal. 

2 P. W. R. 1917 : 14 P. L. R. 1917 . 

39 I. C. 169. 

-S. 17 — Fraud — What is. 

Mere failure to fulfil a promise is not fraud 
unless from the outset the promisee did not in¬ 
tend to fulfil it. (Maung Kin, J ) Maung Shwe 
v. Maung Chet. 42 I. C. 113 (L, B.). 

—:-S. 17— Evidence Act, S. 102. 

A plaintiff who relies upon fraud must both 
plead and prove it, and must give the particulars 
of the alleged fraud and can succeed upon proof 
of the fraud as alleged and not of any other kind 
of fraud. (Moore, 7.) Mg Lugale v. Venkata- 
chella Chbttv. 10 I. C. 922 : 

4 Bur. L. T. 118. 

§ 

——S. 17— Wrong belief—Does not vitiate 
contract. 

That a partv misreads, the acceptance memo. 
And believed it to besomething different from 
■what it was, would not vitiate the contract. (Kin¬ 
caid, J. C. and Madgavkar, A. J. C .) Sodawater 
wala V. Yolkart Brothers. 1923 Sind 25. 

-S. 17 —Decree obtained by fraud — Avoid¬ 
ance of. 

A Court should not declare a decree a nullity 
on the ground of fraud unless it can define in 
clear terms the fraudulent acts by which the de¬ 
cree was obtained. But it will not take fraud in 
ibe narrow «ense of S. 17 of the Contract Act. 
(Hayward, 7. C. and Crouch, A. 7. C.) Shihomal 
v. Manager. Encumbered Estates in Sind. 

25 I. C. 789 : 8 S. L. R. 3. 

-S. 18— Misrepresentation — Meaning. 

Where a vendor of lease-hold property is infor, 
med by the vendee of the object of his purchase 
and knows that the lease contains covenants 
which will defeat that object and yet remains 
silent, such silence will in equity be equivalent to 
misrepresentation, Flight v. Barton, 40 Eng. Rep. 
108 Rel. on. (Holmwood and Chapman, JJ.) 
Jogendra Nath v. Chandra Kumar. 

24 I. C. 193 : 42 Cal. 28. 

-8s. 18 and 17 — Failure to make enquiry 

—Presumption. 

Failure to make such inquiries as an ordinary 
prudent man would make, mar under certain cir- 
•cumstances be evidence that the person to whom 
misrepresentation was made was not actually de¬ 
ceived. (Kennedy, J.C. Raymond and Kemp , A.J • 
•C.) Mt. Huri v. Roshen Khudabux. 

•711. C. 161 :10 8. L. R. 112 : 1923 Sind. 5 (F. B.) 


CONTRACT ACT (IX OF 1872) S. 19. 

• • 

-S. 18 (2)—Misrepresentation—How dis¬ 
proved—Distinction between Innkeeper and 
Boarding House Keeper—Principal test of tenancy. 

There is no misrepresentation, if there are 
means of discovering truth with ordinary dili¬ 
gence. A boarding house keeper receives boarders 
by special arrangement and makes such bargain 
as he chooses as to the price to be paid. Exclusive 
possession is the principal test of tenancy and in 
such case distraint is permissible. (Jones, 7.1 
Dosca A. L. v. A. H. S. Teed. 112 P. L. R. 1916 : 

36I C. 34 :139 P. W. B. 1916. 

-S. Id—Fraud — Mistake —Transaction 

entered into by — Effect. 

A transaction entered into under a mistaken 
impression as to ownership of property or 
brought about by deceit,can be set aside. (Piggott, 
7.) Lachmi Kunwar v. Durga Kunwar. 

46 I. C, 566 : 40 All. 619 : 16 A, L. J. 646. 

-S. 19— Voidable contract — Right to avoid 

—Rights of representative. 

The right to avoid a transfer or a conveyance 
executed under undue influence or fraud is not 
a mere personal right but can be exercised by 
the heirs or legal representatives of the person 
unduly influenced or defrauded unless the person 
has indicated his election to stand by the trans¬ 
action. (Scott, C. 7. and Hayward , 7.) GOVIND 
v. Sawitri Rama Thosar. 43 Bom. 178 : 

47 I, C. 883 : 20 B. L. B. 911. 

-8s. 19 and 19 A —Fraud—'Undue In¬ 
fluence.' 

Though ‘Undue influence* and ‘fraud’ are 
separately dealt with in Contract Act. 'Undue in¬ 
fluence’is a kind of “fraud* in equity and invites 
the same relief as fraud, where a transaction is 
sought to be set aside on account of its presence 
therein. (Scott, C.J. and Shah, J.) NarayaNBHAT 
Bhimbhat Joshi v. Akkubai Manoharbhat Joshi. 

33 I. C. 576 : 18 Bom. L B. 27. 

-8. 19- Misrepresentation— Contract 

when voidable. 

A misrepresentation should in fact materially 
induce the contract in order to give a right of 
avoidance. (Sanderson, C.J., Mookerjee and Flet¬ 
cher, JJ.) G. M. Bibla & Co. v. Johur Mull 
Premsukh. 55 i. C. 817 : 31 C. L. J. 15®* 

-S. 19 — Voidable contract—Stranger if 

can avoid—{Obiter). 

If a transaction which is voidable is admittea 
by the person who is entitled to'avoid it, it-esnnot 
be questioned by a third party. (Sharfuddin ami 
Coxe, JJ.) Safar Ali v . Mohesh Lal. ' 

34 I. C. 956 : 23 C. I- J. * 22 

-S. 19— Parties in pari delicto— Effect. 

The section does not apply where the object c 
the agreement was illegal to the knowledge o 
both parties at the time it was made amt bon 
parties are in pari delicto. (Woodroffe and Carn- 
duff, JJ.) Nathu Khan v. Sewak Koeri. 

9 1 C. 161: 15 C. W. B.408. 

-S. Id—Partnership—Fraud of one Part¬ 
ner—Rights of partner defrauded—Liability 1° 
loss. 
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If a person is induced by fraud to become a 
partner, the Court will rescind the contract and 
order the person defrauded to be reimbursed 
with the amount he might have paid owing to the 
fraudulent misrepresentation. ( Scott-Smith and 
Leslie Jones , JJ.) Gola Singh v. Hakam Rai. 

3 Lah L. J. 306: 3 U. P. L. R. (Lah) 26: 
60 I. C. 709 : 23 P. W. B. 1921. 

-S. 19— Suit on acknowledgment — Intimi¬ 
dation — Effect of, 

A person is not liable on an acknowledgment, 
where the money has been paid and his signatqre 
to the acknowledgment had been obtained bv inti¬ 
midation. [Wilberforce. J.) Bisram v. Kewal- 
rau. 59 I. C. 781 : 24 P. W. R. 1921. 

-8. 19— Exception — Voidable contract — 

Ratification. 

A contract voidable on the ground of fraud or 
misrepresentation can be ratified by the person 
at whose option it is voidable. A contract cannot 
be avoided for fraud or misrepresentation if he 
had the means of discovering the truth about the 
matter. [Shadi Lai, J .) Hakim Rai & Son v. 
Kharak Singh. 46 I. C. 21 : 42 P. R. 1918. 

-S. 19— Repudiation — When allowed. 

A person agreeing to lease a house after seeing 
a plan of it and finding that the house is not 
according to plan when he comes to occupy it, is 
justified in repudiating the contract. He can 
repudiate the contract as soon as misrepresenta¬ 
tion is brought to knowledge. The exception to 
Sec. 19 applies when the contracting party might 
with due diligence have discovered the misre¬ 
presentation before he entered into the contract. 
(Chevis, J.) Allah Baksh-Khan v. R. E. Bar- 
row. 38 I. C. 500 . 43 P. W. R. 1917. 

-Ss. 19 and 23 —Fraud — Contract — Avoid¬ 
ance. 

The fraud referred to in Ss. 19 and 23 is fraud 
as defined in S. 17 and doss not include the in¬ 
fringement of a condition in a contract to trans¬ 
fer a tenancy, requiring previous consent of the 
Financial Commissioner to the transfer of a 
tenancy. Toe Civil Court is not prevented from 
enforcing a contract inter Partes , which is in it¬ 
self in no way illegal or fraudulent qua those 
parties merely because a third person may have 
a right to refuse to give effect to that contract. 
[Reid, C.J. and Robertson, J .) Hussain Khan v. 
Jahan Khan. 48 P. L. B. 1918: 

36 P. W. B. 1913 : 18 I. C. 5 : 68 P. R. 1913. 

-S. 19— Dishonest concealment of iden¬ 
tity of contracting party—Agent secretly procur¬ 
ing a running contract with his principal — Con¬ 
tract voidable. 

When fraud has to be used in inducing a contract 
as to the contracting party and his identity, the 
contract is repudiable by the party defrauded. A 
contract is voidable- where the agent dishonestly 
conceals the fact that he intends to cause wrong¬ 
ful gain to himself from the principal. [Schwabe, 
C-J. and Wallace, J.) Achutha Naidu v. Messrs. 
Oakley Bowden. 16 L. W. 345: 43 K. I. J. 444 : 
69 I. C. 927 : 1922 M. W. N. 576 : 45 M. J005: 

31 M. L. T. 487 : 1922 M. 497. 


CONTRACT ACT (IX OF 1872) 8. 19. 

-S. 19— Finding as to—Misrepresentation 

—Inducing consent-Seoond Appeal. 

Illustration (6) of S. 19 is not exhaustive of the 
class of cases which could come under the expla¬ 
nation. A finding on the question whether a misre¬ 
presentation induced the consent of the party who 
relied on it. is one of fact and the High Court will 
not interfere with it in Second Appeal, though the 
finding may not be quite satisfactory. (Sarffjsrra 
Aiyar and Spencer, J J .) Pannikattu Raghava 
Mannidjyan v . Parakkal Pathayapura Veetii 
SivasaNkara Menon. 13 L. W 525 : 

29 M. L. T. 230 : 62 I. C. 764: 1921 M. W. N. 34o! 

—-8. 19 —Misrepresentation —Nature of — 

bad — Opinion—When avoids contract. 

To decide whether a statement is a substantive 
part of a contract or a mere representation, it is 
essential that the statement should be descriptive 
of the contract in order to make it a term of the 
contract. Where one of the parties to a contract 
says: ‘I am well known to the National Bank in 
your city' it is not a statement of fact but only his 
own opinion, as to the state of his credit though it 
may be false. Such a statement is not one of fact 
and even if false, does not avoid the contract 
under S. 19 (S<j</asmi Aiyar and Napier , JJ,) 
Hope Pkedhome & Co. v. Earnest Louis. 

29 I. C. 575. 

-8s. 19 and 14— Fraud, when affects con¬ 
tract . 

S. 19 read with S, 14 deals with fraud so far as 
it affects the free will of parties at the time ol 
entering the contracland tbeexplanation to the sec¬ 
tion must not be taken as meaning that and subse¬ 
quent fraud will not affect the validity of the 
original contract. [Sadasiva Aiyar and Spencer , 
JJ.) Chitturi Surayya v . Boduramayya. 

1915 M. W. N. 150 : 28 I. C. 67 : 17 M. L. T. 160. 

-Sa. 19 and 65— Mortgage brought about 

by fraud — Rescission. 

A contract brought about by fraud is voidable 
at the option of the party defrauded under S, 19. 
A rescinded contract becomes a void contract and 
the person who has received any advantage un¬ 
der it, is. bound to restore it to the other party. 
(Sadasiva Aiyar and Hannay,JJ.) Kizhakot 
Parathat Makizamma v. Nandanasseri Illath 
Ganapathi Mussad. 27 I. C. 130. 

-S. 19 A .—Nature of pleadings in the case 

of undue influence. 

Undue influence must be pleaded with preci - 
sion and unless a case is made out in the plead¬ 
ings, the Court will not investigate it. (Das and 
Adarni, JJ.) Indarchand v. Budiadhar Pande. 

2 Pat. L. T. Ill : 5 Pat L. J. 744 : 
60 I. C. 282 : 1921 Pat. 107. 

-S. 19 —False personation—Suit for da¬ 
mages by buyer against identifier for fraudulent 
representation. 

A plaintiff in order to succeed in an action for 
damages for fraudulent representation against an 
attestor and identifying witness of a sale deed 
purporting to be executed by a person who was- 
in fact personated by another, must prove that 
the attestor represented the person who actually 



1243 


CIVIL DIGEST, 19114+1923. 


1244 


'CONTRACT ACT ((X OF 1872) S. 20. 

executed the sale deed to be the owner of the pro¬ 
perty knowing such representation to be false or 
without belief in its truth or recklessly without 
caring whether it was true or false and that the 
plaintiff was induced to act and did in fact act, 
in reliance on the said representation. If any one 
of these matters is not found, no decree for da 
mages can be given. ( Twomey . J .) Haji Sadulla 
v. Javahir Karim Bux. 22 1. C. 818. 

-8. 20— Caveat Emptor. 

The plaintiff, in a suit for rescission of a con¬ 
tract on the ground that the defendant by forg¬ 
ing another's name and personating as the real 
owner induced the plaintiff to enter into the con¬ 
tract, cannot succeed on the principle of Caveat 
Emptor as the real owner of the property with 
whom plaintiff was believing himself to be con¬ 
tracting never joined him in the contract. The 
contract can be avoided under S. 20, Contract Act. 
{Scott, C. J, and Heaton, J.) Ismail allarakhia 
v. Dattatreya R. Gandhi. 40 Bom. 638 : 

34 I. C. 515 : 18 Bom. L. B. 201. 

-S. 20 -Mistake. 

Where both the vendor and vendee of land did 
not know that the land had already become the 
subject of proceedings under the Calcutta Inprove- 
ment Act, and as such might any day come 
under the Act there is a mistake as to a matter of 
fact essential to the agreement and the agree¬ 
ment is void. (Sanderson, C. J. and Richardson, 
J.) Nursing Dass Kothari v. Chuttoo Lall 
Misser. 60 Cal. 615 : 74 I. C. 996 : 

27 C. W. N. 639 : 1923 Cal. 641. 

-S. 20 —Scope of—Doctrine of frustration. 

S. 20 deals with the question of common mis¬ 
take; perhaps the general principle of frustration 
may govern such cases. (Sanderson, C. J. and 
Richardson , J.) Gouri Shankar Agarwalla 
v , Moitra. 70 I. C. 379 : 26 C. W. N. 573. 

-S. 20— Compromise under mistake of 

fact—Setting aside. 

Where a plaintiff and defendant compromised 
what both of them believed to be a pending liti¬ 
gation while it had been as a matter of fact de¬ 
cided in favour of the plaintiff. Held, that the 
plaintiff was entitled to a declaration that the 
puttah and the Kabnliyat executed in pursuance 
of the compromise were inoperative. 6 Cal. 687 
Poll. (Teunon and Walmsley, JJ.) Annada Chan¬ 
dra Das v . Kali Das Bepari. 

61 I. C. 955 : 29 C. L. J. 526. 

-Ss. 20 and 65 —Mutual mistake — Effect. 

Plaintiffs agreed to take a lease of the Mogoli 
BraJimattor rights of defendants for working the 
mines thereunder, both the parties believing at 
time of agreement that Brahmattor rights includ¬ 
ed mineral rights, and it was subsequently dis¬ 
covered that they carried no such rights ; held . 
that the agreement was void under S. 20 as soon 
as the mistake was discovered and that the plain¬ 
tiffs were entitled to a refund of the money paid 
under the agreement. (Teunon and Sheepshanks, 
JJ.) Ramachandra Misra v. Ganesh Chandra 
<3opadhya. -.i 25 C. L. J. 459 : 

. -s 39 I. C. 78 :2l C. W. N. 404, 


CONTRACT ACT (IX OF 1872) S. £3. ! - 

-Ss. 20, 21 and 22. 

A mistaken assumption which has reference to 
the motive which induced the execution of a do¬ 
cument is not ‘a mistake as to his rights’ which 
would justify a Court in passing a decree for its 
cancellation. (Abdur Rahim and Oldfield, JJ,) 
Aiyer V. Subramania Aiyar. 40 I. C. 205 : 

32 M.L J. 439 : 6 L.W. 22. 

--—Ss. 20 and 65— Mistake — Effect on con¬ 
tract. 

When in an agreement of sale both parties are 
under a mistake as to an important fact, S. 20 
would govern the case and render the agreement 
void and the seller would in such a case be liable 
under S 65 to make compensation. (Lindsay, J. 
C.) Fateh Chanda. Lachmi Narain. 

57 I. C. 481 : 7 0. L. J. 312. 

-S. 20— Arbitration — Reference — Mis¬ 
take of fact—Effect of. 

Where both parties to a reference to arbitra¬ 
tion are under a mistake of fact as to something 
which is not essential to the agreement, the agree¬ 
ment, of reference is not void and cannot bo set 
aside. (Pratt, J, C. and Fawcett, A. J. C.l 
Goverdhandas v. Ramchand Manjimal. 

47 I. C. 783 : 12 S. L. B. 41. 

-Ss. 21 and 72—Mistake of law—Effect of. 

As the agreements entered into by Liquidator 
with the defendants were contracts within the 
Contract Act. they could not be avoided under 
S. 21 of Act for any mistake of law; and accord¬ 
ingly, the payments made to the defendants were 
payments under a binding contract and could not, 
therefore, be recovered under S. 72; S. 65 of the 
Indian Contract Act did hot apply to the pay¬ 
ments in question as they were made to the de¬ 
fendants under valid agreements, viz., those with 
the 1 iquidator and not under void ones. (Heaton 
and Marten , JJ.) Wolf & Sons v. Dadiba Khim- 
Jl & Co. 21 Bom. L. B. 986 : 

58 I. C 465 : 44 Bom. 631. 

-S. 21— Mistake of Parties — Fact or law. 

The mistake of parties about the right of the 
defendant municipality to acquire land under 
S, 92. Bom. Dt. Municipal Act, is one of fact and 
not of law not falling under S. 21 of the Contract 
Act. (Fawcett, J. C. and Raymond, A. J. C .) 
Hanumal Harpalmal v. Committee of Manag- 
ment, Hyderabad. 58 I. C. 691: 14 S. I. B. 22. 

-S. 22— Mistake of fact—Effect. 

A contract entered into under a mistake of fact 
is only voidable and is binding until it is avoided 
(Banerji, J.) Khuda Bux v. Fatehchand. 

10 I-C. 343. 

-S. 23. i 

Acts defeating statute. 

Acta prohibited by statute. 

Agreement not to adopt. 

Agreement to prevent bidding. 

Bribe for perjury. 

Bribe to public officers. 

Champerty and maintenance. 

Collateral Contract. - * - 

. Excise contract.. 
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ing statute. 

# i 

Indemnifying surety. 

Marriage contract. . . 

-Partial Illegality. ., 

Parties to illegal acts. 

Prostitution. 

Beligious purposes. 

- Restraint of trade. 

Slavery. 

Stifling prosecution. v 

Unlawful object. 

Miscellaneous. 

Acts Defeating statute. 

‘ 8 - 23— Act defeating statute—Protection 

of courts—Exclusion from. 

No man can excludes himself from the protec¬ 
tion of Courts by a contract entered into with 
•another, (Sir Lawrence Jenkins , jf.) Rehmat 
4Jn Nissa Begum v. Prick. 

42 Bom 380 : 22 C. W. N. 601 : 16 A L. J. 513: 
27 C. L. J 623 : 5 P. L. W. 25 : 23 M. L. T, 400; 
. -8 L. W. 63 ; 20 Bom. L. B. 714 : 36 M, L. J. 262 : 

12 Bur. L. T. 91 : 45 I, C. 568 : 

45 1. A. 81. (P. C.). 

Ss. 23 and 73— Acts defeating statute — 
• Contract—Sale of Mahal—Agreement to surren¬ 
der Sir lands. 

An agreement to surrender Sir lands on a sale 
of a mahal is contrary to the policy of North- 
West Provinces Tenancy Act, and there is no 
rights to,damages for breach of such contract. 
The arrangement cannot be enforced in Courts. 
(Sir John Edge.) Mon Chandz>. Ikram Ullah 
Khan. 

15 A. I, J. 160 : 5 L. W. 388 : 21 M. L. T. 267 

32 M. L. J, 383 : 21 C. W. N 618 
19 Bom. L. B. 433 : 26 C. L. J. 24 
(1917) MaW. N. 453 ; 44 I. A. 64 
89 I. C. 454 : 39 All. 173. (P. C.) 

-—-S. 23 —Acts defeating statute—Clause 

lending to defeat the provisions of the Agra 
Tenancy Act—Enforceability. 

A sale deed which tends to defeat the provi¬ 
sions of the Agra Tenancy Act on the subject 
of the creation of exproprietary tenancies is void 
and unenforceable. Where the defendants, the 
executant of the deed, expressly stipulated that 
they would surrender actual possession and 
•enjoyment of the Sir and Khudkasht lands in 
respect of which they became by statute expro¬ 
prietary tenants from the date of the execution 
of the deed of sale, such a stipulation is void as 
fceing contrary to public policy. Any stipulation 
by way of penalty, inserted in a sale deed in 
order to enforce the fulfilment of such a covenant 
on the part of the vendor is also void and un¬ 
enforceable. Where the entire clause stipulating 
ofot the surrender of the exproprietary tenure and 
for a penalty in the event of the failure of the 
vendor to make such a surrender can be wiped 
out of the document wiihout interfering in any 
way with the other stipulations, the latter can be 
enforced. (Piggott and Walsh. JJ.) Bithal Das 
v. Raghunath Das. L. B. 8 A. 464 (Bev). 

n .. . 1022 All. 430. 

- s - 23— Act defeating statute — Ex- 

praprietdry rights —Sale df six—Agreement to 
relinquish-*Validity - p/ % ;j . , ,i ; 


C0NTBACT ACT (IX OP 1872), S. 23-Acti, defeat¬ 
ing statute. 

On a sale of Zemindari, the vendor agreed 
relinquish ex-proprietory rights on the vendee 
paying a certain allowance which was to be a 
charge on the property sold. The allowance 
fell into arrears. Held. the»arrangemeiit was a 
mere device to get round the' Rent Act, that the 
contract was void and consequently neither a 
personal decree nor a decree against the property 
in the hands of the transferee could be given. 
(Tudball and Rafltjuc, JJ.) Ratan Dei v. Durga 
SrtANkAR. 39 All. 645 ; 

41 I. C. 892: 16 A. L. J. 656. 

J 

S. 28 —Act defeating statute — Transfer- 
Effect. .;!) •• 

Contract though unenforceable will not vitiate 
a transfer merely because the contract is unen- 
forceaole. ( Richards , C. J. and Rafiquc, J.) 
Bajrangi Lal v. Ghura Rai. 

38 All. 232 : 32 I. C. 913 : 14 A. L. J. 270. 

-S. 23— Act defeating statute—Agreement 

not to partition properties sold—Validity. 

A condition in a sale deed that the vendees 
would not partition the shares purchased without 
the coosent of the vendors is not opposed to 
public policy as no right is absolutely given up. 
The vendor merely is entitled to recover damages 
for the breach of the contract. ( Tudball. JJ ) Kuer 
Sen v. Sukh kho. 27 I. C. 503 : 13 A. L. J. 6. 

-S. 23 —Act defeating statute—Mortgage 

—Prohibited by law—Mortgagee not entitled t o 
possession or money. 

Transfer of occupancy holdings is prohibited 
by express provisions of the law and consequently 
neither possession nor his money can be recovered 
by the usufructuary mortgagee. 33 A. 779 Dist. 

I Piggott , /.) Rajwanti Kunwari v. Doman Singh. 

25 1. C. 182. 

-S. 23— Acts defeating statute—Landlord 

and tenant—Payment exceeding rent. 

A tenant agreed to pay to his Zemindar certain 
(Rasuw Zemindari) dues over and above his 
usual rent. Held that the contract was against pub¬ 
lic policy and unenforceable as its intention was 
to defeat the object of the provisions of Ss. 56 and 
86 of the U. P. Land Revenue Act and that the 
dues were not rent. ( Rafique and Piggott. JJ.\ 
Sisram v. Ashgar Ali. 36 All. 19 : 16 1- C. 422 : 

10 A. L. J. 416. 

-Ss. 23 and 24— Act defeating statute — 

Mortgage of occupancy holding. ' 

A mortgagee of occupancy holding cannot re¬ 
cover money paid to mortgagor as an usufructuary 
mortgage of such a holding is illegal. (Chamier.J.) 
Kanhai v. Tilak. 16 I. C, 42. 

-8. 23 —Acts defeating statute—Contract 

Act. 

If the contracts for reconveyance or pre-emption 
in respect of a land offered fhe rule against perpe¬ 
tuities by havingino time or a remote time fixed 
for their performance they are against public 
policy and void. . (Macleod. C. J. and Kanga. J.) 
DiftKAR Rao.z/. Naravan. 24 Born. L. B. 449 : 

i 1922 ^,84. 

" i ““-<8.23 —Act defeating statute. >j, 

A contract to prepare by printing and to supply 
Copies of a picture produced in England is not 
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ing statute- 

unlawful or against public policy. ( Macleod.C. J. 
and Crump , 7.) VasUDEO v. ANUPRAM. 

44 Bom. 720 : 57 I. C. 592 :22 Bom. L. B. 808. 

-8 23— Act defeating statute — Public 

policy—Speculation in Gold — Notification. 

Plaintiff contracted on behalf of the defendant 
to purchase sovereigns for Vaishakb and Jeth 
Vaidas of 1918. The defendant failed to make 
payment and the plaintiff sued the defendant for 
damage occasioned by breach of the contract. The 
defendant contended inter alia that the contracts, 
were opposed to public policy and therefore void. 
Held that the contracts were not bad as contrary 
to public policy simply because they contravened 
the provisions of a subsequent notification of the 
Government of India under the Defence of India 
Act. Per Hayward J. Dicta of English judges on 
public policy should be disregarded by judges in 
India. Public policy should not be interpreted 
under S. 23 of the Contract Act as comprehending 
all the political policies from time to time cf the 
Government of India. (Scoff, C 7. and Hayward, 
J.) Shrinivasa Pasv. Ramachandra. 

44 Bom. 6 : 62 I. C. 546 : 21 Bom. L. B. 788. 

-S 23— Act "defeating statutes or rules — 

Breach of Government servants conduct rules — 
El feet of. 

Government servant’s conduct rules are rules of 
conduct and not a statutory prohibition. Hence a 
disregard of these does not taint Government ser¬ 
vant’s transactions with immorality, or illegality, 
{Scott, C. J. and Shaw , J.) Ram Krishna Trimbak 
NaRAIN Shivrao Aras. 40 Bom. 126 : 

81 I. C. 301 : 17 Bom, L. B. 955. 

-S.23 —Acts defeating statute—Agreement 

with licensee to share profits is not void. 
lAgreement to share profits with the forest licen¬ 
see though not allowed by the terms of license, is 
not void. (Scoff, C. 7. and Shah, J.) Nazar ali 
Sayad Imam v. Babamiya DuRt yatimsha. 

40 Bom. 64 : 30 I. C. 913 : 17 Bom. L. B. 701. 

-S. 23 —Act defeating statute—Sale with 

a condition. 

An option by purchaser to resell the property 
to the vendor or certain terms and conditions is 
valid. The purchaser is bound to fulfil if the condi¬ 
tions are complied with strictly. (Fletcher and 
Tenuon , 77.) Dharanidhar Mukeriee v, Rakhal 
Das Bhattacharjee. 35 I. C. 631. 

-S. 23 —Act defeating statute — T. P. Act , 

S, 6 (h)—Insolvent—Transfer to plaintiff of Hat- 
chita in favour of the insolvent—Hatchita execut¬ 
ed hy insolvent debtor to ptaintitf, suit upon — 
Consideration — Illegality—Transferability. 

A • Hatchita in favour of certain insolvents by 
their debtors was transferred to plaintiff with the 
consent of the latter and the latter also executed 
a Hatchita in favour of the plaintiff. The adjudi¬ 
cation and vesting order were subsequently dis¬ 
charged and the plaintiff brought a suit on the 
Hatohita executed by the debtors- Held that the 
consideration for the execution of the Hatchita 
by the debtors was that they were relieved from 
a debt which they believed tQ be due.to the insol- 


C0NTBACT ACIKIX OF 1872), 8. 23-Act* defeat¬ 
ing statute. 

vents and the taker put it out of their power to 
sue on the debt and hence the contract was such 
thatlif permitted,'it would defeat.the provisions of 
the Insolvency Act and so was void under S. 23- 
of the Contract Act as the contract was made for 
an illegal purpose under S. 6 (h) of the Transfer 
of Property Act and that the defect could not be 
cured by the setting aside of the insolvency •pro¬ 
ceedings. ( Stephen and Chatterjee , 77.) CHINHi. 
ram Bakla v. Shiuendra Kunwar. 14 I. C. 519 : 

16 C. L. J. 162. 

-S. 23— Acts defeating statute—One of 

several judgment-debtors getting assignment of 
deorcc. 

One of several judgment-debtors got an assign¬ 
ment of the decree in the name of his agent who- 
was to be paid commission for executing the same 
against the remaining judgment-debtors. The 
agent|realized the moneys but refused to pay them 
to his principal. In a suit by principal for the 
money held that the suit is not barred by S. 23. 
(Abdur Rahim and Oldfield , 77.) Palaniappa 
Chettiar v. Chokkalinga Chkttiar. 

44 Mad. 334: 12 L. W. 609 r 
(1920) M. W. N. 776 : 39 M. L. J. 692 : 

60 1. C. 127 :29 M.I. T. 69. 

-S. 23— Act defeating statute. 

A promise to abstain from raising the plea of 
limitation in a suit is void as it defeats the provi¬ 
sions of Law of Limitation. (Kttmaraswanti Sos- 
tri and Phillips, 77.) Bollapragada RamamuRTHI 
v. Tanamanna Goppaya. 40 Mad. 701 : 

4 L. W. 48 : 20 M. L. T. 129 : 35 I. C 575 : 

31 M. L. J. 23L- 

-S. 23— Act defeating statute—Contract 

to sell reversion when it falls in—Specific per¬ 
formance , 

A cootract by a reversionary heir to sell his 
reversion if and when it falls to him is prohibited 
by S. 6 of the T. P. Act and is unenforceable. 
(Wallis, C. J. and Tyabji, J.) Kakaralapudi 
Lakshmi Narayana v. Kandukuli Veera Sa*a- 
bha. 39 Mad. 554 : 28 M. I. J. 650 : 

17 M. L.T. 419 : 29 I. C. 241 : (1915) M.W.N. 626. 

-8. 23— Act defeating statute—Service In- 

am—Gadala or palanquin bearing service Sale 
of—If opposed to public policy. 

The sale of palanquin bearing service Inam is 
not opposed to public policy. (Benson and Saiia- 
siva Aiyar , 77.) YUMAN SlTARAM SatRISHU v- 
Gora Ramudu. 13 I. C. 190 : 

(1911) 2 M. W. N. 568. 

-S. 23 —Acts defeating statute—Transfer 

of occupancy tenure. . 

Transfers of occupancy and ordinary tenant 
right are voidable in the manner and to the ex¬ 
tent provided for by the Tenancy Act. Such trans¬ 
fers are not unlawful within the meaning ot 
S. 23. The transfers are not absolutely void even 
under the Tenancy Act. (Mittra, A.J. C .) SHALj- 
GRAM v. Narayan. 4 H. L. J. 

-8. 2 3—Act defeating statute—Bcnomi 

purchase. 

Benami purchase by police-officer while w 5 fV 
vice is not void as being opposed to public policy 
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ting Statute. 

under S. 23 of the Indian Contract Act nor is it 
illegal being not prohibited by any statute. ( Find- 
lay, A. J.C.) Balkissen v. Debi Singh. 

62 I. C. 153 : 1q N. L. R 26. 

-S. 28 —Act defeating statute—Contract 

—C. P. Tenancy Act, 1898— Ss. 36 and 46- Con- 
t raven lion of. 

A deed o( surrender of an occupancy hold ; ng 
comaining provisions contrary to Ss. 36 and 46 ol 
the C P. Tenancy Act will not be enforced by 
the Court. ( Batten . A J.C) Jairam v. Gopikishan. 

47 I. C. 82: 14 N. L. R. 125. 

-S. 23— Act defeating statute—Voidable 

contract—Tenancy land sold as Khudkhast—C. 
P. Tenancy Act. 1898. S, 70 —Suit for damages. 

Where land which is not trans'erable under a 
special statute is transferred in contravention 
thereof, a suit by the vendee for damages for 
breach of covenant for title is maintainable 
(Mttra, A.J. C.) Shaligram v. NaRain. 

45 I. C. 669. 

---8 23 —Act defeating statute — Public 

folioy—Purchase by Government servant in con¬ 
travention ot rules 

A purenase made benami by a Government ser¬ 
vant in contravent on ol executive orders and 
rules governing the conduct of public servant is 
void on the ground ol public policy and the real 
purchaser does not get a title under the purchase. 
If he continues in possession for twelve years 
under the void sale he may acquire a title by pre¬ 
scription. { Lindsay , J. C.) Mirza v. Nambi 
KHANAM. 47 I. C. 694. 

—--8. 23— Aot defeating statute — Consider¬ 

ation—'Fobidden by law'—Contravention of the 
Paj>er Currency Act. 

A pronote payable to ‘so and so or order or 
bearer’ contravenes the provisions of S. 24 of the 
Paper Currency Acts and is therefore void. It is 
a contract forbidden by law and nothing can be 
recovered on the document. (Shaw. J. C.) Hida- 
yat Am Beg v. Nga Kyaing. 

24 I. C. 721 : (1914) II U. B. R. 13. 

Acts Prohibited by Statute. 

-S. 28— Act prohibited by statute—Kanun- 

go—Transfer of property to. 

A transfer ol property to a Kanungo is not 
- against public policy. (Riohards, C. J. Rafique. 
and Walsh , JJ.) Kamala Devi v. Gur Dial. 

14 A. L. J. 969: 3e I, C. 319 : 39 Ail. 68 

-8. 23 —Act prohibited by statute — Oppos¬ 
ed to public policy —Meaning. 

Assignment ot mortgage in the name of a pat- 
wari's mother is not against public pol-cy, though 
the Patwari cannot engage in trade or money lend¬ 
ing according to rules Iramed by Revenue Board 
under S. 234, U. P. Land Revenue Act. The rules 
framed by Revenue Board under S. 234 in U. P. 
Land Revenue Act have not the force of law and 
it is doubt!ul whether the B- ard can frame the 
rule 10 thereunder. (Richards. C. J. and Rafique 
and Walsh, JJ.) Bhagwan Dei v. Muraki 
LAL. 14 A. L. J. 902 ; 

36 I. C 259 : 39 All. 61. 

VOL. 11—79 


CONTRACT ACT (IX OF 1872). S 23-Agreement 
tc preveut bidding. 

—S. 23— Acts prohibited by statute. 
Agreements which have been held to be void 
under this section include a sub lease of an ex¬ 
cise contract, a transfer ol a share in an excise 
contract, a transfer ot occupancy rights, declared 
by statute to be non-transferable a d a transfer 
by a disqualified proprietor in contravention of 
S. 8 of Jhansi Encumbered Estates Act. It is im¬ 
possible not to regard a transfer in contravention 
of S- 8 of the Punjab Tenants Act, 1893, as void 
on similar grounds. (Fenton, F. C.l Vir SlVGH 
v. Kala SiNVkH. 3 P. R. 191fi (Rev.i: 

6 P.W.R. 1915 (Rov.) 3 j I. C. 400. 

. s s 23 and 11— Act prohibited by statute 
-Madras Ut. Municipal Act, Ss. 92 and 191 — 
Lease of right to collect slaughtering fees. 

A Municpal Council has no power to farm out 
the right to collect slaughtering tees. A lease ol 
such a right is void under Ss 11 and 23 of the 
Contract Act. (Ayltng and Spencer, JJ.< Munici¬ 
pal Council of kumbakonam v. Abbah Sahib. 

36 Mad. 113 : 21 M. L. J. 790: 
10 M. L. T. 168 : II I. C. 069 : 

(1911 > 2 M. W. N. 95. 

S 23 —Act prohibited by statute —Oppos¬ 
ed t o public policy'—Agreement in contravention 
of S 25 7.A. old C. P. Code. 

An agreement in contravention of Section 25, 

7 A |Oid Code; is not opposed to public policy. 
(Benson and Sundara A>yar, JJ.) KUMARA Ven¬ 
kata Pbrumal v. Thatha Ramaswamy Chetty. 

(1911) 1 M. W. N 290 : 9 M. L. T 487 : 
21 M. L. J. 709 9 I.C. 875 : 35 Mad. 76. 

-S 23— A r t prohibited by statute—PUader 

advancing loan to a person not his client if oppos¬ 
ed to public policy. 

A loan transaction between a pleader and a 
person who is not his client is not opposed to pub¬ 
lic policy and is legally enforceable. | Stuart and 
Kanhaiya Lai , A. J. C ) Sughar KunwaR v. 
Sitapat Ram. 4 0. L. J. 92 : 39 I. C. 185 : 

20 0. C. 67. 

Agreement not to adopt. 

—-S. 23— Agreement not to adopt—Hindu 

widow. 

Where a Hindu widow having authority from 
her husband to adopt agrees in consideration of a 
pecuniary advantage to herself, not to adopt, the 
agreement is void as being opposed to public 
policy The authoiity is given not for her but 
for her husband's benefit. ( Wallis, C. J. and 
Seshagiri Atyar, JJ .) JagaNapHA Gajapati v% 
Kunja Bihaki Deo. 25 M. L T. 204 : 

9 L. W. 385: 49 I. C. 929: (1919; M. W. N. 52. 

Agreement to prevent bidding. 

-8.23 —Agreement to prevent bidding- 

illegal agreement. 

An agreement by a person promising to pay 
money to another if the latter would not compete 
lor the purchase of certain property with the far¬ 
mer is legal (Benson and Sundara Atyar. JJ ) 
w angiah Goundan V. Fakir Mahomed. 

10 I. C. 627 : 10 M. L. T. 338. 
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to prevent bidding. 

-S. 23— Agreement It prevent bid at auc¬ 
tion. 

An agreement to abstain from bidding at an ex¬ 
cise auction is not void under S. 23 of the Con¬ 
tract Act as being against public policy. 18 Bom. 
342. 16 Cal. 194.6 C. L. J. Ill Rel. ( Batten , A. 
J C.) Mahal>eo v. Kewal Ram 44 1. C. 223, 

-S. 23 — Agreement to prevent bidding at 

auction—Sot conti ary Ij public policy. 

Agreement between two or more persons net 
to bid against one another at a public auction is 
not unlawful or against public policy. ( Twomey, 
C. J. and Ormond , /.) Nagappa Chetty v. An 
Foke. 66 1. C. 963: 12 Bur. L. T. 241. 

- S. 23 —Agreement to prevent bids — Con¬ 
tract if valid . 

An agreement not to bid against each other at 
an auction is not necessarily illegal or opposed t' 
public policy. (23 M. 227) P. C. ref to. [Young, 
J.) Ah. Foke v. M. A. Nagappa Chetty. 

46 I. C. 755. 

-S. 23— Agreement to prevent bid—Publio 

policy. 

An agreement among the intending bidders at 
a public auction by the Government, for the pur¬ 
pose of keeping down the bids and dividing the 
profits as among themselves is opposed to public 
policy and unenforceable, (Fawcett. J. C, and 
Crump, A. J. C.) Chattamai Jethmal v. Rewa 
Chand. 28 I. C 40: 8 8. L. R 247. 

Bribe for perjury. 

-8. 23 — Bribe for Perjury. 

When a promissory note is executed in favour 
of a person in consideration of bis inducing a 
third person to give evidence in favour of the 
person execuling the note, the consideration be¬ 
ing against public policy the pronote is unenforce¬ 
able. (Sadasiva Aiyar, J.) Adi raja Shetty v. 
Vittil Bhatta. 1 L. W. 300: 23 I C. 540: 

(19.4) M. W. N .322. 

-8. 23—Bribe for perjury—Illegal purpose. 

A person who pays money to another that the 
other should give false evidence against a certain 
accused, is debarred from recovering the amount 
so paid. The law refuses to lend its aid in enfor¬ 
cing agreements in which immorality is an ingre¬ 
dient. (Lewis, J.) Maung Kyank Giri v. Maung 
Lcj NAGA. 10 I. C. 801: 4 Bur. L T. 95 

Bribe to public officers. 

-Sb. 23 and 65 — Bribe to public officers — 

Public policy—Contract to appoint one to Public 
office—Suit for recovery of maney paid there¬ 
under — Recoverabilitv. 

Contracts which have for their object the influ¬ 
encing of appointments to public offices and the 
restriction of the discretion vested in public offi¬ 
cers in the selection of persons are illegal and 
void. A Court will not assist a party who has 
entered into a contract involving moral turpitude. 
Where a contract is illegal, an action cannot be 
maintained to recover money paid on it or to en¬ 
force it directly or to recover the value of servi¬ 
ces rendered under it. 5. 65 relates to the obliga¬ 
tion of a person who has received an advantage 


CONTRACT ACT (IX OF 1872), S. 23—Champerty 
and Maintenance- 

under an agreement which is discovered to be 
void or under a contract becomes void but not 
where the agreement is void ab initio. [Asutosh 
Mookcrjce and Richardson , JJ.) Ledu Coachman 
v. Hera Lal Bose. 43 Cal. 115 : 19 C W. N 919: 

29 1. C. 625: 21 C. I. J. 537. 

Champerty and Maintenance. 

-S. 23— Champerty and Maintenance. 

Where one A, the plaintiff, gave evidence that 
be was the legitimate son of one M but the defen¬ 
dants adduced evidence that he was the son cf 
another man also named M and the High Court 
decreed in favour of the defendant on the ground 
that the defendant's case was quite possible and 
laid stress on the fact that A was supported in 
money by a co-plaintiff in whose favour A had 
executed a sale deed of a part of the propeity. 
Held, the decision was unsound. (Sir John Edge.) 
Mahomed Abdul Aziz v. Mir Tosadduq Hus¬ 
sain. 21 C. W. N. 873 : (1917) M. W. N. 520 : 

42 I. C. 3: 7 I. W. 66. (P. C.) 

-S. 23— Champerty—Public policy. 

An agreement lo finance a litigation and to 
shire the fruits thereof ought to be carefully wat¬ 
ched and when f >und to be extortionate and un¬ 
conscionable or made not with the bona tide ob¬ 
ject of assisting a claim believed to be just and 
of obtaining a reasonable recompense therefor, 
but for improper object so as to be contrary to 
public policy effect ought not be given to it. 2 Cal. 
233. Foil. (Knox, J,) Mangal Prasad v. Nabi 
Baksh. 43 I. C. 74. 

-S. 23— Chamferly— Validity of agree¬ 
ment to provide funds for litigation. 

An agreement to transfer property for financing 
a suit is valid provided that the agreement is fair 
and equitable and not extortionate and uncons¬ 
cionable and for an imoroper purpose. (Stanley, 
C.J. and Banerjee, J.) BaldEO Sahai v. HarbaNS. 

33 All 626: 11 I. C. 932: 8 A. L. J. 662. 

-S. 23— Champerty—When void in India 

—Fraudulent compromise. 

Champerty is not void in India unless the 
transaction is not a bona fide one for the 
acquisition of an interest in the subject of lit** 
gation, but an illegitimate transaction got up for 
the purpose merely of sroil or of litigation dis¬ 
turbing the peace of families and carried on from 
an improper and currupt motive. Where a comp¬ 
romise between the plff. and the deft, was to the 
effect that the deft, was to pay plff. half the 
plaint claim, and as regards the balance he was to 
bring a third party notice against a third party 
who had undertaken to indemnify the defendant 
against losses, that the plaintiff and the defendant 
were to share the balance equally and that defend¬ 
ant obtained this concession by agreeing to giv e 
evidence against the third party, held, that the 
agreement did not fall within the description of 
an illegitimate agreement and was therefore not 
invalid. ( Marten , J.) Weld and Co. v. Fher Ah¬ 
med, Ekbal Ahmed 59 I. C. W- 

-8. 23— Champerty—English Law- 

The English Law of Champerty is not in fore® 
in India and fair agreements to share property in 
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and Maintenance. 

litigation with others in consideration of their 
supplying the funds tor carrying on suits are not 
opposed to public policy and such agreements 
should receive effect except when extoitionate or 
inequitable, 20 Cal. 145, (P. C.); 15 All. 35 tP. C.) 
f oil, i Scott-Smith and Marlincau, JJ.) Ind*k 
Singh v. Munshi. 1 lah 124: 56 I. C. 272: 

4 Lah. L. J. 301- 

-8. 23— Champerty — Right of reversioner. 

to question alienation of widow, validity of trans¬ 
fer of. 

A transfer of a right of a reversioner is illegal 
and opposed to public policy as stimulating gam¬ 
bling in litigation. ( Le RossignolJ.) Diwan Chand 
v. Imam Din. 74 P. W. R. 1917: 41 I. C. 347 : 

136 P. L. R. 1917. 

-S. 23— Champerty — Agreement to sell 

property —7/ litigation is sucocssful. 

There is nothing illegal in a plaintiff agreeing 
to sell the suit property to a third person if the 
suit prove successful. ( Robertson, J.) DULLA v 
Farid. 98 P. L. R, 1913: 18 I C. 485’ 

116 P. W. R. 1913. 

-Ss. 23, 64 and 65— Champerty — Agree¬ 
ment to finance litigation—Suit for moneys ad¬ 
vanced. 

Where the agreement is to finance a litigation 
against a person in possession of certain property 
in favour of persons unable to find funds and the 
financier is to get a share of the property in the 
event of succeis of the litigation and no provision 
is made in the event ol failure for refund, the 
transaction is not a loan. Such a contract is 
Cbampertous, but the promisee is entitled to re¬ 
cover what he has advanced in the event of the 
litigation ending successfully in favour of the 
promisor. ( Ayltng and Seshagiri Aiyar, JJ.) Pasu- 
pati Venkatapathiraju v. Venkatasu bhadray- 
yamma. 47 I. C. 563. 

- s. 23— Champerty—English and Indian 

law. 

There is no law in India corresponding to the 
English law of Champerty and Maintenance so as 
to render an agreement which in England would 
be champertous void in India. (Prideaitx„A. J. C.) 
Latif r. Pandhari. 1923 Nag 214. 

-8. 23— Champerty , validity of. 

An agreement, to obtain, lor a nominal sum. 
the right to carry on a litigation with a very poor 
chance of success, is champertous and cannot be 
given effect to on principles of equity and good 
conscience. iAlacnair, A. J, C.) Hari v. Baliram. 

63 I. C. 306. 

-8. 23— Champerty—Public policy. 

Contract made for the purpose of gambling in 
litigation should not be given effect to as being 
champertous and against public policy. ( Macnair , 
A. J.C .) Ananda v. Laxman. 61 I. C. 884. 

-8, 28 —Champerty and Maintenance. 

There is no law in India similar in effect to 
the English Law of Champerty and maintenance. 
Purchase of interest in the property for the pur¬ 
pose of litigation for its realization is unlawful. 

( Pridcaux , A. J. C.) Hiralal v. Dagdio. 

55 I. C. 63$. 


CONTRACT ACT (IX OF 1872), S 23—Collateral 

Contract. 

S. 23— Champerty and Maintenance — 
Money advanced for purposes of litigation — En- 
lorccabiiity of contract. 

The specific law of maintei ance and champerty 
has not been introduced into India and while 
fair agreements to supply funds to catry on litiga¬ 
tion in consideration ol having a share of the 
property ii recovered, should not be regarded as 
Per sc opposed to public policy yet such agree¬ 
ments should be careiully watched and it, extor¬ 
tionate, and unconscionable or made not with the 
bona fide object ol assisting lor a reasonable 
recompense a claim believed to be just, but for 
the purpose of gambling in litigation, or of injur¬ 
ing and oppressing ottiers by encouraging un¬ 
righteous suits, should be held contrary to public 
policy and not enforced. The question is one es¬ 
sentially between the vendor and the vendee. 
Keasonable compensation for the expenses in¬ 
curred and the services rendered if substantial 
may, however, be awarded in such cases. ( Duck¬ 
worth and Po Han , JJ.) U Pe Gyi v. MAUNG 
1 HEIN Shin. 1 R. 565: 2 Bur L. J. 177: 

77 1. C. 372: 1924 Rang. 48. 

-S. 23 —Champerty and maintenance — Ag¬ 
reement to supply funds 

A fair agreement to supply funds to carry on a 
suit in consideration of having a share of the 
property if recovered, ought net to be regaided 
as being per se opposed to public policy. No doubt 
agreements ot this character are to be carefully 
scrutinized and they are not to be tolerated if 
their motive is improper or it the immediate ob¬ 
ject is merely to promote gambling in litigation. 
[Kennedy J. C. and Rymond , A.J. C.) 

16 S. L. R. 278 : 1923 Sind 50. 

Collateral Contraot. 

-8s. 23 and 24 —Collateral contract — Pun » 

jab Govt, Tenants Act, S. 8— T. P. Act , S. 43— 
Agreement by Govt, tenant to share whatever 
right may be acquired by him. 

An agreement by a Government tenant with 
plaintiff to the effect that if the plaintiff helped 
tfie former in bringing the land under cultivation 
the former would give to the plaintiff one half of 
whatever rights he might acquire in the land not 
opposed to public policy. ( Abdul Raoof and 
(Harrison, JJ.) Nathu v. Allah Ditta. 

3 Lah. 92 : 64 I. C. 18 : 

3 Lah. L. J. 606 : 1922 L. 287. 

-8. 23 —Collateral contracts— Turf Club 

Sweep Tickets—Sale of chance—Public policy. 

The sale of a share in a chance in the Turf Club 
Sweep is not a wager and is not opposed to public 
policy. ( Kensington , C. J. and Chevis, J.) B. A. 
Gough v. H. S. Lenehan. 26 I. C. 365 : 

258 P. L. B. 1914. 

-S. 23— Collateral contract— Consideration 

—Loan for bribe. 

No suit lies for recovering money lent and used 
for an illegal object as bribe. 8 C. 24 Foil. (Shadi, 
Lai, J.) Firm of Attar Singh v. Haku. 

84 P, W. R. 1914 : 24 I, C. 692 : 

185 P, l. R. 1014, 


1255 


CIVIL DIGEST, 1911—1923. 1256 


CONTRACT ACT (IX 
Contract 


OF 1872), 8. 23—Collateral 


CONTRACT ACT (IX OF 1872), S. 23— Excise Con¬ 
tract. 


Ss. 23 and 223 —Collateral contracts — 
Prin> ipal ami agent—Right of agent to recover 
gambling debt Paul for principal—Public policy. 

An agent Can recover from his principal tt*e 
amounts paid by hun for ihe principal's gambling 
debt whether tne pawnent was by way 
of adjustment of accounts or cash and a Hundi 
executed by the principal in favour ol his agent 
for such payment is for consideration, 79 P. R. 
(1908) Foil. ( Robertson and Rattigan , JJ.) Ghasi 
Ram v. j a i Lal. 60 P. W. R. 1912 : 13 I C. 319 : 

79 P L. R. 1912,, 

-S. 23 --Collateral contract—Bond in the 

name of the mother of creditor’s concubine—En¬ 
forcement of. 

A bond for payment of a loan was taken by the 
creditor in the name of his concubine's mother. 
The debtor cannot plead that the consideration 
for the bond is tainted with immorality and that 
the bond therefore is unenforceable. The concu¬ 
bine’s mother or her assignee can sue as Benami- 
dar and it cannot be treated as involving the en¬ 
forcement of an immoral contract. ‘Spencer and 
Krishnan , JJ.) Ponnambala Mudali v, Vasu- 
deva Pillai. 56 I C 616. 

-Ss. 23 and 30 —Collateral contract Gam¬ 
bling debts—Money lent for gambling—Recovery 
of. 


b dden by law or opposed to policy of the Excise 
Act. (Scott, C. J. and Chatulavarkar, J % ) Karsan 
v. Gatlu. 37 Bom. 320 : 19 I. C. 442 : 

15 Bom. L. R. 227. 

-S. 23— Excise Contracts-Conlract for part¬ 
nership for sale ol—Exoiseable a*tides—Legality. 

A partrie»ship in any form for the sale of 
excsable articles is not necessarily illegal. The 
Court has to find out with reference to the provi¬ 
sions of the statute whether the terms of the 
partnership are such as to make it illegal. 
(Walmslev, J) Jnanendra Nath v. Chandi 
Cbaban Saha. 29 I. C. 480. 

-S. 23 -Excise contracls--Contract to evade 

excise rules. 

Contract to sublet or assign a license is one to 
evade the excise rules and is void and illegal 
under S. 23 of Contract Act. (31 C 798 F.) (C oxe 
and Ryvcs, Jj.) Rakhalachandra Shah v. Damo- 
dak Shah. 12 Cr. L. J. 11 : 9 I. C. 115 : 

16 C. W. N. 169. 

-8. 23 — Excise contract—Lease to unlicen¬ 
sed Person for f apptng toddy. 

A lease lo a person not licensed under the 
Madras Abkari Act for tapping toddy, is not 
illegal and can be enforced. (Odgers,J.) San- 
thanarama Mudaliak v. ^ami Karuppunadar. 

61 I. C. 637 : 14 L . W. 226. 


In a suit upon a pro-note defendant set up that 
the money was borrowed for gambling purposes. 
Held ,in order to non-suit plaintiff it is not enough 
for the Court to find generally that the debt was 
contracted for gambling purposes but it must also 
find whether it was lent for luture play or for past 
play and what portion of it was used for such a 
put pose. 7 M 301 F. I Oldfield and Sadasiva 
Aiyar JJ,) Ramalinga Reddi v. Muthu The- 
van. 29 I. C. 573 


-Ss. 23 and 65 — Collateral contract—Ille¬ 
gal contract—Void conlraot—Money paid if re¬ 
coverable. 

If an agreement is void but not illegal, plaintiff 
can recover from a third party money which the 
lat er has received on his behalf under the void 
agreement. If it is illegal, i.c ., probibi’ed by law 
under a penalty, plaintiff cannot recover as his 
claim is founded on an illegal act and the receipt 
of money is itseli illegal. (Rigg, J.) Hormasji v. 
Po HMYIN. 51 I. C 530: 

12 Bur. L. T. 9. 


Excise contract. 

-8. 2$-Excise contract . 

An agreement to sub-lease salt pan in contra¬ 
vention of terms ol license is not specifically en 
forceable (Machod, C. J. and Shah, J.) Rabia- 
BIBI v. Gangadhar. 24 Bom. L. R. Ill : 

46 B. 651 : 66 I. C. 393 : 1922 B. 78. 


--8. 28 —Excise contract—Contract opposed 

to Public fohey—Excise Act , S.43 —Bombay Abkari 
Ac^diVot 1878), S. 43 —Condition prohibiting sale 
or transfer. 

> TJbC contract of partnership by a licensee of 
liqttor who is prevented only from selling, trans- 
.lefrlug or sub'lettin| his ri^ht to sell is npt for 


-S. 23— Excise contracts — Abkari license 

— Taking partner—Contrary to terms of license — 
Suit by creaitor for recovery of moneys advanced 
to par t net ship—Knowledge of illegal character. 

The taking of a partner by an abkari licensee 
is in effect a sale to him of a portion of the 
business and making him an agent for the sale of 
liquor contrary to the terms of the license and 
that the partnarship is consequently illegal. 35 
M. 582: 26 M. 430: 24 Mad 401 Foil. 27 Bom. 320 
and (19 1 0y M«W.N. 549 Dist. Whce the carrying 
on of a business which is pnma fade legal 
becomes malum prohibitum under certain circum¬ 
stances, the burden ol proving that the prohibition 
was known to a third party lies on the person as¬ 
serting the existence of such knowledge 20 Q. B. 
D. 387 and L. R. 8 Q B. cases 202 relerred to. 
The illegality of the partnership is not an answer 
to a demand against it arising out of a transaction 
to whicn it is a party and which transaction is in 
itself illegal, unless the person making the demand 
is himself a particeps criminis and 'here is some¬ 
thing in the transaolon touching his consciei ce 
he is not affected. 32 Bom. 581, Dist. ( Seshagiri 
Aiyar and Moore, JJ ) GaNAPAthi Brahmayya v. 
Kurallv Ramiah. 43 Mad. 141: 38 M. L. J. 128: 

64 I C, 45 : 10 L. W. 476. 

-8. 23 — Excise contracts—Abkari license 

—Prohibiting transfer. 

An agreement sub-letting the right to vend 
ganja is illegal and unenforceable, where op e 
of the conditions of an abkari license prohibits 
venJiug, transferring or sub letting of the license, 
(Sadasiva Aiyar. J.) NamasivAYa GurUKALC. 
Subramania Aiyar. 34 I. C. 927 

-S. 23 —Excise contraol — Pro-note in 

consideration oj transfer of license to sell toddy — 
Abkari Act , S. 22- 
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A promissory note given in consideration of 
the transfer of a right to sell toddy prohibited 
under S. 22 ot the Madras Abkari Act (I of 1«86) 
is unenforceable, as being for an illegal con¬ 
sideration. ( Oldfield, J.) SADINI IvONDAYYA 
Kosagani Pedaswamv. 

27 I. C. 919 : (1915) M.W.N. 25. 

-S. 23 — Excise contracts—Public policy. 

The provisions of the Abkari and Opium Acts 
are not merely intended to guard the Government 
revenue, but they are based upon public policy. 
No suit will lie to enforce rights that are incon¬ 
sistent with the spirit of the Acts. (Benson and 
Sundara Ayer, JJ.) Natan Padhmanabhan v. 
Badrinath. 35 Mad. 582 : 

9 M L. T. 459 : 21 M. L. J. 425 *. 10 I. C. 126 * 

(1911) 1. M. W N. 371. 

-S. 23 —Excise contracts -Partnership in 

sale of drugs — Legality, 

An agreement in partnership to start a business 
for the sale at drugs the lease for which was ob¬ 
tained in the plaintiff’s name is not illegal. 
( Stuart, A. J, C. and Kanhaiya Lai, J). MUs- 
sammat Merha v. Kundan Lal. 25 I. C. 146 : 

17 0. C. 193. 

Indemnifying Surety. 

-S. 23 —Indemnifying Surety — Illegal 

and opposed to public policy — Promise to indem¬ 
nify surety who stands bail and executes bond. 

Where bail bond is forfeited owing to the 
failure of the accused to appear, the surety cannot 
sue a third person who had agreed to indemnify 
the surety for recovery of the amount forteited, 
as such a contract is illegal. ( Walmsley , J.) 
Bhupati Ch. Nandy v. Ghulam EHiBaR Chow- 
DHRY. 56 I. C. 639 : 24 C. W. N. 368. 

• -8. 23— Indemnifying surety—Bail bond 

— Forfeiture—Suit by surety against third person 
upon promise to indemnify. 

A bail bond having been forfeited owing to 
failure of the accused to appear, the surety sued 
a third person who bad agreed to indemnify the 
surety for recovery ot the amount forfeited. Held, 
that the contract to indemnify was illegal and 
could not be enforced ( Holmwood and Pichard- 
son , //.) Prosonno Kumar Chucker Butty v. 
Prokash Chandra Dutta. 28 I. C. 560 : 

19 C. W. N. 329. 

-8. 2Z--Indemnifying surely-Public policy 

— Surety — Bail—Deposit of money as consider¬ 
ation—Recovery of. 

Where a person stands surety or stands bail 
for another on receipt of cash consideration from 
the person for whom the surety or bail is offered, 
it is not open to the latter to recover the money 
paid at consideration for the suretyship of the 
bail: The contract is opposed to public policy and 
cannot be enforced. (Le Rossignal and Campbell, 
JJ.) Kishan Lalv. Durga Parshad. 

65 I. C. 137. 

Marriage contract. 

• -8. 23— Marriage contract—Ante-nuplial 

agreement securing maintenance to wife. 


CONTRACT ACT (IX OF 1872), 8, 23.-^ Marriage. 

contract. 

An ante nuptial agreement whereby a suitable 
maintenance is provided for the wife in case the 
husband ill treated or behaved improperly towards 
her or capriciously turned her out, is not opposed 
to S. 23 of the Act and is enforceable. (Lindsay, 
and Kanhaiya Lal, JJ) Muhammad Muin-ud- 
din v. Jamal Fatima. 19 A. L. J. 675 : 

43 A. 650 : 63 1 C. 883 : L. R. 3 A. 21. 

-S. 23— Maniage contract—Contract to 

pay money at performance of marriage . 

A contract that ihe parent of either the boy or 
the girl who is a party to the marriage shall pay 
a certain sum of money if and when the marriage 
is celtbrated is not void ab imho as being opposed 
t> public policy. (Walsh and Ryves, JJ.) Jag- 
disvvak Prasad v. Sheo Baksh Rai. 

51 I. C. 866 : 1 U. P. L. R. (H C.) 119. 

--S. 23— Marriage con!rad—Illegality of 

—Hindu Law, 

A, who was in want ot money, agreed to give 
his daughter, aged 11 years, in marriage to B 
aged 36, in consideration of certain sum ol money. 
B paid the money to A but A subsequently refus¬ 
ed to give the girl in marriage. In a suit to 
recover the money paid. Held, the contract was 
contrary to public policy especially as there was 
practically a sale of the girl to B and that, con- 
sequemly, fi»could not get back the money paid 
to A. 23 A. 495 ; 13 M. 83, boll. 32 M. 185 ; 22 B, 
658 ; 128 P. R. 1889, Rel. ( Chamier , J.) Gird- 
harj Singh v. Neeladhar Singh. 

16 I. C. 1604 : 10 A. L. J. 159. 

—-8. 23— Marriage contract. 

An agreement between a Mabomedan husband 
and his wile, providing lor a certain maintenance 
to the wife in the event ol a future separation 
between them, is void as being opposed to public 
policy. It is as much the policy ol the Moharaed- 
an Law as of the English Law that people, who 
are married should live together and not apart. 
(Batchelor and Rao , JJ.) Baifatma v. Ali 
Mahomed. 37 Bom 280 : 17 I. C. 946 : 

14 bom, L. R. 1178. 

---8. 23 —Marriage contract—Contract to 

maintain woman not married as wife . 

A contract by a Hindu to maintain as wife a 
woman, who is not his lawfully wedded wife, is 
opposed to public policy and consequently unlaw¬ 
ful. (Chandavarkar and Batchelor , JJ.) Bai 
Mashi v. Jamnadas. 16 I. C. 133 . 

14 Bom. L- R. 547 4 

-S. 23 —Marriage contract--Agreement for 

marriage of ward by the guardian 

An agreement whereby a guardian, Datura) or 
appointed, consents to give his ward in marriage 
for his own pecuniary bene6t is void under S. 23 
and the fact that no injury resulted thereby to 
the ward is irrelevant. 22 B. 658 , 32 M. 185 : 10. 

C. 1054, Foil. 5 B. L. R. 395 : 25 P. W. R. 32 Dist 
1 C. L. J. 201, Diss. (Harrington, J.) Buldeo 
Das Singh v. Mohamayan Prasad Singh, 

9 I. C. 652 : 16 C, W. N. 447. 

- 38 23 and 65 —Marriage contract — Money 

Paul under—Sint for recovery—Contract not per • 
formed. f 
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CONTRACT ACT (IX OP 1872). S. 23 - Marriage 

Contract. 

Plaintiff sued for recovery of a sum of money 
paid to the defendant, who had promised to 
marry his daughter to the plaintiff. The money 
was advanced by plaintiff on the faith of that 
promise and defendant admitted that he had 
married his daughter to another man. Held, that 
although (lie agreement was void under S. 23. the 
plaintiff could recover back the money paid under 
it as the agreement remained unperformed. 27 P. 
L. R. 1915 and 10G P. R. Ib79, (Abdul Raoof, /.) 

JI WAN A V. MALAK ChAND. 

53 I. C. 407 : 113 ?. R. 1919. 

--Ss. 23 and 65— Marriage contract — Ille¬ 
gal contract — In pari delicto — Effect. 

A breach of betrothal agreement gives rise to a 
claim for damages. Where the plaintiff advanced 
a sum to the defendant for betrothal of the de¬ 
fendant's daughter to tbe plaintiff’s son but the 
fiance died whereupon plaintiff claimed the 
return of the sum. Held, his suit was not main¬ 
tainable. (Lc Rossignol, J.) Hira v. Jowala 
Das. 224 P. W. R 1915 : 27 1. C. 1008 : 

27 P. L. R. 1915. 

-S, 23 —Marriage contract—Stipulation 

to pay damages in case of breach—Enforceability 
—Public policy. 

A contract by A to give his daughter in marri¬ 
age to D’s son and in case of breach to pay a 
certain sum as damages is a contract giving the 
parties a pecuniary interest in the marriage tak¬ 
ing place and is hence unenfotceable. (White 
and Sankaran Nair , J J.) Devarayan Chf.tty 
v. MUTHURAMAN CHETTY. 37 Mad. 393 : 

24 M. L. J. 310 : 18 I. C 515 . 

(1913) M. W. N. 200. 

-Sa. 83 and 26 — Marriage contract — 

Agreement by Muhammadan husband not to con¬ 
tract second marriage—Validity of. 

An ante-nuptial agreement by a Muhammadan 
husband not to contract a second marriage is 
not illegal nar invalid as immoral or opposed to 
public policy or in restraint of marriage. [Robin¬ 
son, J.) Khalilal Rahaman v. Marian Bibi. 

10 L. B. R. 194 : 69 I. C. 804 : 13 Bur. L. T. 89. 

-8. 23 —Marriage contract—Brokerage — 

Consideration. 

An agreement to pay a sum of money for per¬ 
suading a woman to marry the person paying the 
sum is opposed to the public policy and unen¬ 
forceable. (Saunders, J. C.) Maung Pyo v . 
Maung Po Gyi. 50 I. C. 551 : 

(1918) 3 tJ. B. R. 119. 

Partial Illegality. 

-8. 83 —Partial illegality—Illegality of 

Promises. 

It is settled that it one of the several distinct 
promises is illegal it will not prevent the rest 
from being enforced. ( Griffin, J .) Bhola v, Moh¬ 
ammad Habibul Rahman Khan. 10 I. C. 465 

# 

*-Ss. 23 and 24— Partial Illegality — Docu¬ 

ment containing legal and illegal engagements — 
Enforceability. 


CONTRACT ACT (IX OF 1872), S 23.—Parties to 

illegal acts. 

One cannot ask the court to make a new con¬ 
tract in plea of that wnich is illegal, but where 
in the same instrument there are distinct engage¬ 
ments, some cf which use legal and some illegal 
the performance of those which are legal can be 
enforced. ( Miller . C. J. and Adami , J.) Grant v. 
Eklal Jha. 3 Pat. L. T. 386 : 67 I. C. 49 : 

1922 P. 171. 

-S. 23 —Partial illegality—Illegal coif 

tract—Part of consideration legal—Legal fart 
not severable from illegal part. 

In an illegal contract even though a part of the 
consideration may be legal vet if the legal part 
cannot be severed from the illegal, the whole con¬ 
tract is vitiated, by the taint of illegality. (Chap¬ 
man and Atkinson, JJ.) Bindeshaki Prasad v. 
Lekhraj Sahu, 20 C. W. N. 760 : 

1 Pat. L. J. 48 : 33 I. C. 711 : 3 Pat. L.W. 405. 

-Ss. 23, 24 and 65 — Partial illegality. 

The expression ‘discovered to be void* in i*. 65 
has an application only to cases where the agree¬ 
ment is void lor some reasons unknown at the 
time of making it, but where it is so lar an illega¬ 
lity, restitutory suit will not lie, as the party will 
get no help from a Court on an illegal transaction. 
A agreed to suffer an award of payment to be 
proved by B in consideration of tbe withdrawal 
of his suit and application for sanction to pro¬ 
secute B for perjury. A performed his part, but 
B failed. A then sued on the agreement. Held , 
(1) that the whole agreement was illegal as A 
could not ignore its illegal part and (2) A could 
not get relief on such illegal contract. (Pratt, 

C. and Hayward, A. J. C.) Hemandas Rama- 
khiomel v ■ Chellaram Daloomal. 

15 I. C. 836 : 6 S. L R. 267. 

Parties to Illegal acts. 

-S 23 —Parties to 'llegal acts - HU gal 

Contract—Right to recover — Equity. 

Where the assistance of equity was not being 
asked to carry out an illegal agreement, defen¬ 
dants could recover on their counter claim. (Hea¬ 
ton and Marten. JJ.) Wolf & Sons v. Dadiba 
Khemji & Co. 44 Bom. 631 : 

58 I. C. 465 : 21 Bom. L. B. 986. 

-S. 23 —Parties to illegal acts—Contract 

opposed to public policy—Restrictions on dealing 
in rice—Contract in contravention of—Enforce¬ 
ability. 

Where in contravention of the rules framed by 
the Government and of the terms of a license 
issued to one of them the parties entered into a 
contract for whole-sale supply of rice, the con¬ 
tract is illegal as opposed to public policy and' 
where the plaintiff knew of restrictions on the de¬ 
fendants capacity to contract, both are in pari 
delicto and the plaintiff cannot recover monies 
advanced to the defendant on the basis of such 
contract. (Phillips and Dcvadoss. JJ.) JaNU Sait 
v. Ramaswami Naidu. (1923) M.W.N. 335 : 

32 M.L.T. (H.C.) 330 : 18 L.W. 564 : 

72 I. C. 735 : 1923 Mad. 626. 

-S. 23 —Parlies to illegal acts—PUaof 

illegality—Duty of court to take notice « 
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illegal acts. 

If the illegality of a transaction is bi ought to 
the notice of the Court and the person invoking 
the aid of the Court is himself implicated in the 
illegality, the Court will not assist him. 

Contracts which are expressly prohibited by 
Statute, contracts that arc illegal at Common 
Law as involving the commission of a crime or 
tort and contracts which are unlawful as being 
contrary to the public policy are distinguishable 
from contracts which are not actually unlawful 
but merely void, either by statute, such as gam¬ 
ing or wagering contracts or on grounds ol pub¬ 
lic policy such as contracts in general restraint 
of trade. [Ross, J.) Jhingur Ojha v. Meghnath 
Pandy. 72 I. C. 653 : 1924 P. 321. 

-Ss. 23 and 65 — Parties to illegal acts — 

Contract opposed to public policy—Suit for re¬ 
covery of money. 

A party cannot recover money paid in respect 
of a contract which is tainted with criminality or 
immorality, even though the contract has not 
been performed, 43 C. 115; 1 C. L. J, 261. An 
agreement by the priest or spiritual adviser of a 
Hindu lady to use his influence to bring about 
the adoption by the lady of the particular person 
is illegal, immoral and opposed to public policy 
and any money paid under the agreement cannot 
be recovered though the purpose has not been 
accomplished. ( Miller , CJ. and Roc, J.) Raghu 
Ber Das Mahant v. Natahar Singh. 

51 I. C. 280 : 4 Pat. L. J. 542. 

-S. 23— Parties to illegal acts —In pari 

delicto— Illegality carried out—No relief. 

Where an illegal purpose of a void contract has 
been carried out even in part, a court of equity 
will not only refuse to enforce the obligations 
created or to restore property given away, but 
will also refuse to grant a relief by way of decla¬ 
ration on the principle that no relief could be 
given to a wrong doer. 

Per Chapman, J. — Where the illegal portion of 
an agreemeni has been wholly carried into effect, 
the whole matter is outlawed and the court will 
not aid either party to retrieve if he is not able 
to show that he has been less to blame than the 
other. [Chapman and Atkinson, JJ.) Bindeshari 
Prasad v. Lakhraj Sahu. 20 C.W.N. 760 : 

1 Pat. L.J. 48 : 33 I.C. 711 : 

3 Pat. L.W. 405. 

-S. 23— Parties to illegal acts —Illegal 

contract—Part performance—Effect of. 

A party to an illegal and void contract cannot 
enforce performance though he may be willing to 
perform or has performed his part of the con¬ 
tract. [Fox, C. J , Parlctt and Richardson, JJ.) 
Hari Krishna Pillay v. Authilachmy 
Ammai. 9 Bur. L. T. 28 . 33. I. C. 238 : 

. 8 L. B. R. 389. 

Prostitution. 

--8s. 23, 24 and 25 —Prostitution — Past co- 

hibitation. 

An agreement for paying a sum of money In 
consideration of services being rendered by a kept 
mistress of the promisor is not enforceable 
Owing tp the consideration being illegal, 3 A. 387, 


CONTRACT ACT (IX OF 1872), S. 23.—Religious 
purposes. 

followed. [Macltod and Crump, JJ.) Husseinali 
Casam Mahomed v. Dinbai. 25 Bom. L. R. 262 : 

1924 Bom. 135. 

-S. 23 — Prostitution—Transfer of proper¬ 
ty—Consideration —Past cohabitation. 

Where the past cohabitation is the considcra- 
for a transfer of property the transfer is void. 
tMacleod C. J. and Heaton. J.) Kisan Das Lax- 
man Das Bairagi v. Dhondhu ThUKAram. 

22 Bom. L. R. 762 : 
57 I. C. 472 : 44 Bom. 542. 

-S. 23— Prostitution—Bond for future 

adulterous intercourse— Validity 

Where the corside ratiou for a bond was future 
adulterous cohabitation, the agreement is void 
under S. 23, Contract Act and is not enforceabel. 
The fact that the defendant in a suit to enlorce 
the bond has already received the consideration 
doe« not disentitle him to raise the plea, and the 
court cannot enforce it. [Phillips, J.) ' KaNDA- 
sami Gounden t>. Narayanaswami Gounden . 

45 M. L. J. 551 : (1923) M. W. N. 566: 
76 I. C 306 : 19 L. W 617 : 1924 Mad. J5 . 

-S. 23— Prostitution — Money advanced — 

Stiif for recovery — Maintainability. 

Where it is no part of the contract between the 
lender and the borrower that the money lent 
should be utilised for immoral purposes and the 
lender has no control over the application of the 
money, he is not prevented from recovering the 
nionev on the principle of Ex turfi cause non 
oritur actio. [Spencer and Dcvadoss, JJ.) Nata- 
RAJUI.U NAICKER V. SUBRAHMANIAN CHETTIAR. 

(1922) M. W. N. 4i0 : 16 L. W. 705 : 
69 I. C. 939 : 43 M. L. J. 696 : 
45 M 778 : 1922 Mad. 181. 

Religious purposes. 

-S. 23— Religious purposes — Offerings— 

Agreement for division—Public policy. 

An agreement between the panda and pariwal 
of a temple to participate in the offerings made 
by pilgrims is not contrary to public policy. 
[Kanhaiya Lai and Sttlaiman, JJ.) Kallu 
Tewari v. Rajindkr Prasad. 20 A. L. J, 807 : 

L. R. 3 A. 474 : 70 I. C. 124: 45 A. 79 : 

1923 A, 56. 

-S. 23 —Religions Purposes — Considera¬ 
tion—Public policy. 

A contract by which plaintiff sold a calf to de¬ 
fendant on condition that the former would have 
a right of pre-emption and that in case it was 
castrated, defendaut should pay damages and also 
the expenses of a purificatory ceremony is nol 
opposed to public policy. \Mookcrjce and Beach- 
croft, JJ.) Surendra Nath Basu v. Toweji 
Mandal. 24 I. C. 66. 

-8. 23- Religious purposes—Agreement 

to pay money for pi ocuring adoption—If Valid- 
Public policy. 

Anagieement to pay bribe to procure the adop¬ 
tion of a boy is one against public policy and 
cannot be enforced 37 M. 393 Foil. (Sankaran 
Nair and Spencer , //.) Thuri Kothanda Rama 
Reddiar v. ThesU Reddiar. 26 I. C. 779 : 

27 M. 1. J, 416 : 1 L, W. 928. 
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CONTRACT ACT (IX OF 1872). S. 23.-Religious 

purposes. 

-Ss. 23 and 29— Religious purposes — Un¬ 
certainty— Public Policy—Agreement by a Gaya- 
wal to pay pari of his earnings from' certain 
ceremonies to an Acharya — Validity of the 
agr cement. 

A Gayawal undertook, for a consideration, that 
on performing any ceremonies without the help 
of the Acharya the plaintiff, he would pay the 
latter, in one set of circumstances ihree-tourths 
and in another the whole of his tthe defendants) 
income of the ceremonies. Held, that the agree¬ 
ment is not void as against public Policy, or for 
uncertainty and the plaintiff can recover the 
amounts due to him under the terms of the agree¬ 
ment. 9 M. I. A 344 Dist. 15 W. R. 53l, ref. 26 C 
356 ; 10 W. R. 457 ; 29 C 470. Ref. ( Roe and 
Jwala Prasad , JJ.) Bapu Lal Barik Gayawal 
v. Harihara Pandit. 

1 Pat. L. J. 539 : 38 I. C. 116 : 3 P. L. W. 161. 

Restraint of Trade. 

-“Ss. 23 and 27 — Restraint of trade. 

An agreement to form a combination of ginn¬ 
ing factories to fix rates and to divide the profits 
in a certain manner, is either not in restraint of 
trade or oppose^ io public policy. (Karamat 
Hussain and Tudball, JJ.) Kuber Nath v. Ma- 
hali Ram, 10 A. L. J. 117 : 16 I C. 631 : 

34 All. 587. 

-S. 28— Restraint of trade — Public Policy 

—Government market—Issue of license to brokers. 

The action of the Government restricting, by 
the issue of licenses, admission of brokers into a 
market allowed to be held on Government land is 
neither illegal nor opposed to public policy. (Moo- 
kerjee and Beachcrojt , JJ.) Lakhan Jena v. Arjun 
Naik. 18 C. W. N. 1194 : 24 I. C. 387 : 

19 C. L. J. 313. 

-S. 23— Restraint of trade — Commission 

—Sale of goods. 

A person purchasing goods for himself cannot 
claim commission, the claim being opposed to 
public policy, 91 P. R. 1910 Dist. (Martineau, J.) 
Bala Prasad Sarni Mal v Jwala Datram Kan- 
war. 50JI. C, 975 : 16 P W. R. 1919. 

-S. 23— Restraint of trade. 

Where the defendant executed a kabuliyat in 
favour of the plaintiff agreeing to pay him a spe¬ 
cified rent for the privilege of carrying on • trade 
within a certain area and the rent fell into arrear, 
in a suit to recover the same it could not be plead¬ 
ed that the contract was in the nature of a mon 
opoly and therefore void as being opposed to 
public policy inasmuch as the lessor did not bind 
himself against giving a smilar lease to others: 28 
M. 520 Dist. ( Mulliok and Roe, JJ,) Mackenzie 
v. Rameshvvar Singh. 1 P. L. J. 37 : 

34 I. C. 754 : 2 P. L W. 446. 

-S. 23 —Restraint of trade. 

The agreement of plaintiff not to set up a busi¬ 
ness in consideration of which the defendant pro¬ 
mised to pay a certain sum lor life was held to be 
void being in restraint cf trade, The promise of 
, the plaintiff having no binding effect is void in 
7 
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I 

tpile of the facts that it was partly carried out 
[Fox. C. J, Parlett and Robinson , JJ.) Hari 
Krishna Pillai v. Authilachmy Ammal. 

9 Rur. L. T. 28 : 33 I . 1 :* : 8 L. B. R. 889. 

Slavery. 

-—S. 23 —Slavery—Contract to engage danc¬ 
ing boy for a price , if valid. 

Plaintiff engaged the services of a dancing and 
singing boy for certain period. He then contract¬ 
ed with the defendant that for a moi thly certain 
sum the boy should give exhibitions in accordance 
with arrangements made by the defendant. The 
defendant employed the boy for a period of about 
one month, but refused to make any payment to 
the plaintiff, Held, that the contract was not 
contrary to public policy. (Teunon and Ncwbould, 
JJ.) Sheikh Samir v. Syed Ali. 47 I. C. 138 

-8.23 —Slavery—Public Policy—Service in 

lieu of debt. 

A provision in a bond that two brothers 
should receive a certain sura of money in advance 
and that one of the two broihers should always 
work for fhe plaintiff and that the interest of 2\ 
per cent, was to be liquidated by the work of one 
or the other was held to be a doubtful case ot a 
slavery bond. A suit for recovery of money ad¬ 
vanced under a bond opposed to public policy is 
maintainable. (Teunon and Ncwbould, JJ,) Anas 
DIRAM MaDAL V. GOZA KaCHORI. 

45 I. C. 965 : 27 C, L. J. 459. 

-S. 23 — Slavery—H^lwahi bond—Agree¬ 
ment to perform manual labour in consideration 
oj loan to be paid off at given time-Penal interest 

A Hahvahi bond executed by an agricultural 
labourer which binds the executant to daily 
attendance and manual labour until a certain sum 
is repaid in a certain month and penalises 
default with overwhelming interest is unenforce¬ 
able. being opposed to public policy. (Sharfuddin 
and Coxe , JJ.) RamsaRUP Bhagat v , Banshi 
Mandar. 19 C. W. N. 1118 : 30 I. C. 055 : 

42 Cal. 742. 

-S. 23 —Slavery—Contract for labour in 

lieu of interest for a fixed period. 

A stipulation in a bond whereby the debtor con¬ 
tracts to work for a specified terra instead of pay¬ 
ment ot interest is not contrary to public policy 
and is enforceable. There!is liitie difference bet¬ 
ween such a contract and one of apprenticeship. 

42 Cal. 742 Foil (Phillips. J.) PonnUsvvamy v. 
PALAYATHAW 10 L. W *02 : 51 I. C. 62 : 

(1919) M. W. N, 534. 

-S. 23— Slavery—Transfer of men as chat¬ 
tel.—An agreement. 

A contract that three of the defendant’s ser¬ 
vants should work with plaintiff in lieu of 
rest or the money lent and that if, the paonaya>> 
failed to do satisfactory work the m^nev should 
become payable, is a transaction amounting to a 
transfer of possession of human cattle and is op¬ 
posed to public policy. (Srinivasa Aiyangar, J-i 

Souri Aiyangar v, Subbarayar. _ 

40 I. C. 235 :5 L.W. 706. 
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CONTRACT ACT (IX OF 1872), I. 28—Slave rj 
bond. 

■ - —St. 28 and 24 —Slavery bond—Unlawful 

consideration—Indivisible agreement. 

A contract under which a labourer engages to 
work without any payment under conditions 
which made it practically impossible for him to 
discharge the debt, is wholly void. Such a con¬ 
tract is indistinguishable from slavery. A con¬ 
tract in which it is impossible to separate the un¬ 
lawful part of the consideration from the lawful 
part is wholly void under S. 24 of the Act. ( Mul- 
Itch and Thornhill , JJ .) Satish Chandra 
Ghosh v % Kashi Sahu. 46 1. C. 418 : 8 P. L. J. 412. 

8tifling Prosecution. 

-8. 23 —Stifling prosecution — Considera¬ 
tion—Abandonment of Prosecution in non-com- 
poundable case—Document void. 

Where the consideration for a bond is found to 
be an agreement to abandon the prosecution in a 
matter, and if the court comes to the conclusion 
that the parties were acting together with a view 
to perpetrate a fraud, and did in fact perpetrate 
that fraud and that there is no difference in the 
degree of guilt of the plaintiff (who is asking the 
court to give him some help) and that of the de¬ 
fendant, the duty of the Court is not to assist ei- 
tbor party ; in other words, the duty of the court 
is to dismiss the claim, because the Court having 
then in its knowledge that it has before it, two 
persons equally guilty of fraud, will not assist ei¬ 
ther of them. Once it is established that the par¬ 
ties are pari delicto, the Courts will not assist an 
illegal transaction in any respect, that is to say, 
the person who asks the Court to do something 
will fail. (Mears, C. J. and Banetji, J,) Vila- 
yat Husain v. Misran. 45 A. 396 : 

21 A. L. J. 303 : L. B. 4 A 418 : 

72 I. C. 92 : 1923 A. 604. 

-S. 23 —Stifling prosecution—Illegal con¬ 
sideration. 

When an offence is compoundable by law, an 
agreement, the consideration for which is a com¬ 
promise of criminal proceedings in connection 
with a compoundable offence is valid and enfor¬ 
ceable. ( Richards , J.) Chet an Das v. Hari 
Ram. 10 I. C. 216 : 8 A. L. J. 498. 

-S. 23 —Stifling prosecution—Legality. 

Compromise to withdraw criminal complaint 
of compoundable offence for allowing a person 
to remain in possession of a house was considered 
to be a lawful compromise. (Griffin , /.) Badri 
Bhar v. Ram Saran Pande. 10 I. C. 189. 

-8. 23 —Stifling prosecution—Criminal 

offence — Felony — Compounding. 

If a part of the consideration for a contract of 
sale is the compounding of a felony, this part 
of the consideration is void as being opposed ta 
public policy. It in a contract part of the consi¬ 
deration is void as being opposed to public poli¬ 
cy or one of its essential conditions could not be 
complied with, then it becomes unenforceable. 
(Beaman and Heaton , JJ.) Bani v. Jayawanti. 

42 Bom. 339: 45 I. C. 566 : 20 Bom. L. B. 331. 

-S. 23— Stifling Prosecution — Agreemtn t 

void. 


CONTRACT ACT tlX OF 1872), 8. 23—Stifling 

prosecution. 

Where the consideration of the bond is an 
agreement on the part of the plaintiff to a band on 
the prosecution of the delt. in a non-compound- 
ablc case, the bond is void even if part of the con¬ 
sideration is good in law. (Ncwbould and Panton . 
JJ.) Karuna Krishna Chaudhury v. Kakhal- 
das Mukerjee. 68 I. C. 721 : 1923 Cal. 292 11) 

-8. 23— Stifling Prosecution— Non-com- 

pou ndable case—A rbitration—A ward. 

An award is net enforceable if the agreement 
to refer to arbitration is invalid as tending to 
stifle a prosecution. ( Walmsley and Panton , JJ.) 
Thandmoyeb Dasi v. Goonamanee Dasi. 

47 I. C. 606. 

-8. 23 —Stifling prosecution — Compound¬ 
ing of criminal case—Public policy —Compound- 
able and non-oompoundable offences alleged. 

Though allegations were made of an offence 
under S. 147, I.P.C., the Magistrate after examin¬ 
ing the complainant, summoned the accused under 
S. 325, I. P. C. An agreement was entered into 
between the parties and with the leave of the 
Court the case was compounded. Held , that there 
being no fear of conviction under S. 147 the con¬ 
tract is not void. (N. R. Chatterjee and New- 
bould, JJ.) Moulvi Mahammad Ismail v. Samad 
Ali Bhuiyan. 32 I C. 227 : 20 C. W. N. 946. 

-S. 23— Stifling Prosecution — Cr. P. C.. 

S. 345. 

The compounding of non-compoundable offence 
being against public policy, any agreement to that 
effect is wholly void in law. ( Carnduff and Chap¬ 
man, JJ.) Nujebar Rahman v. Muktashed 
Husain. 16 C. W. N. 854 : 15 I. C. 259 : 

40 Cel. 113. 

-8. 23— Stifling prosecution — Non-oom- 

Poundable case — Consideration , if can be recover¬ 
ed. 

Where in a case of theft the complainant drop¬ 
ped the proceedings on account of an agreement 
to pay a sum of money, he cannot sue to recover 
the same, as the agreement is opposed to public 
policy. (Campbell, J.) Nazar v. Mt. Paras. 

73 I. C, 668 : 1928 Lah. 689 (2). 

-8. 28— Stifling Prosecution — Agreement 

to compound a non-compoundable offence — Consi¬ 
deration if unlawful. 

Where certain promissory notes were executed 
on the distinct agreement that they should be deli¬ 
vered over to the payee alter he withdraws a 
complaint filed by him against the maker under 
S. 406 of the Indian Penal Code, the consideration 
lor the notes is the agreement to compound a 
non-compoundable offence and is unlawful. 
(Shahdin and Beadon, JJ.) Gulam Mohiuddin 
v. Deoki Nand. 

54 P. L. R. 1914 : 57 P. W. B. 1914: 

22 I. C. 393 : 39 P. B. 1914. 

-8. 23— Stifling prosecution — Agreement 

to compound offence—Enforceability. 

A promissory note executed as consideration for 
compounding an offence committed against a 
person who died previous to the complaint is 
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CONTRACT ACT (IX OF 1872), S. 23—Stifling 
prosecution. 

illegal and cannot be enforced. Such an agree¬ 
ment cannot be supported even on the ground 
that the party execut ng the agreement would be 
liable to damages. (Sundara Aiyar, J ) Mottai 
Reddy v. Thanappa Reddy. 

261. C. 181 : 37 Mad. 385. 

-S. 23— Stifling prosecution — Agreement 

to withdraw application for sanction to prosecute 

— Cr. P. C , Ss. 195 and 345 (7). 

An agreement to withdraw an application for 
sanction to prosecute under S 195, Cr. P. C, is 
opposed to public policy. The prohibition in S. 
345 (7), Cr P. C. is general and governs composi¬ 
tion of offences whether any steps to prosecute 
have been taken or n>-t. (Drake Brockman, J. C.) 
Waris ali v. Mahomed Azimullah. 46 I. C. 424. 

-S. 23 —Stifling prosecution — Unlawful 

consideration. 

An agreement to prevent the due progress of 
prosecution of an offence which cannot be law¬ 
fully compounded is unlawful and heoce void. 
Private adjustment of damages caused by such 
offence is not unlawful if the public right to prose¬ 
cute is left intact. A threat to prosecute or expect¬ 
ation not to be prosecuted by a compromise of the 
civil wrong is not an agreement not to prosecute. 
There must be collusion between the offender and 
the injured person, to affect the course of Crimi 
nal Law. It is immaterial whether or not the 
offence compounded could have been proved by 
the prosecution had it not been obstructed by the 
compromise if there was reasonable ground to 
prosecute. (Stanyon, A.J.C .) Kishan Lal v. Aman 
SINGH. 16 I. C. 555 : 8 N. L. R. 97. 

-S. 23 —Stifiling prosecution. 

An agreement to stifle a prosecution in respect 
of an offence ot a public nature is against pubhc 
policy and illegal. But where the offence invol¬ 
ves damages to an injured party, he can settle or 
compromise his private damage though the off¬ 
ence is of a public nature. ( Kanhaiya Lal , A. J. 
C,) Lachman Das v. Narain. 

1 0. L. J. 553 : 25 I. C. 409 : 17 0. C. 213. 

* -S. 23 —Stifling prosecution — With¬ 

drawal of non-com pound able case—Consideration 
— Validity. ! 

Where the consideration for a bond is the with¬ 
drawal of a non compoundable case, the bond is 
unenforceable under S. 23, Contract Act. ( Miller 
C. J. and Kulwant Sahay, J.) BtON v. Sheo 
GULAM Lai,. 74 I. C. 843 : 1924 P. 305. 

- ■ S. 23— Stifling prosecution — Compound¬ 
ing of a compoundable offence, 

A contract arising out of the composition of a 
compoundable offence is not against public policy. 

( Jwala . Prasad and Ross, JJ.) Sunder Sahu v. 
Bhagoo Marik. 62 I. C. 70. 

• -S. 23— Stifling prosecution — Agreement 

not to prosecute for non-compoundable Offence — 
Whether enforceable. — 

Agreement not to prosecute for a non-com- 
poundable offence, ia not enforceable only 
where the consideration for the agreement 
was clearly such an illegal promise. Mere I 


CONTRACT ACT (IX OF 1872). S. 23—Unlawful 

object. 

threat or apprehension of prosecution is not 
sufficient to vitiate the agreement. The distinc¬ 
tion in such cases between the motive for 
coming lo an agreement and the actual consider-' 
ation for the agreement itself must be kept care¬ 
fully in view and particularly in a case where 
there is a civil liability already existing which is 
discharged or remitted by the agreement, (Chap¬ 
man and Jwala Prasad , JJ.) SuKHDBO Dass v. 
Maxgal Chand. 

2 P. L. W. 140 : 411. C. 812: 2 P. t. J. 630. 

-S. 23— Stifling prosecution — Void con " 

tracts. 

Contract founded on the illegal consideration 
of compounding a non compoundable offence is 
wholly void. ( Chapman and Atkinson, JJ.) 
Bindeshari Prasad v. Lrkhraj Sahu. 

1 P. L. J. 48 : 3 P. L. W, 405 : 33 I. C. 711 : 

20 C. W N. 760. 

Unlawful object. 

-S. 23— Unlawful object —Consideration 

if lawful. 

A promissory note executed by a minor under 
the Court of Wards though void, is not unlawful 
consideration for a bond executed by his son after 
h«s death and after the estate had ceased to be 
under the Court of Wards. (Lindsay and Sulai- 
man, JJ.) Bixdeshri Prasad v. Sarju Singh. 

21 A. L. J. 446 : L R 4 A. 241 : 

73 I. C. 458 : 1923 A. 590. 

-S. 23 —Unlawful object — Agreement by 

Parsi husband and ivifc to live separately—Legal 
—Reference to arbitration as to the quantum of 
maintenance — Award—Enforceable. 

An agreement by a Parsi husband w : th his wife 
that they should live separately is lawful and a 
reference to arbitration on the quest'on as to the 
amount of maintenance to be paid to the wife is 
quite legal. 23 Bom. 279. Foil. (Macleod, C- /. 
and Fawcett , J.) Eruchshaw Dosabhai v. Bai 
Dixbai. 45 Bom. 318 : 59 I. C. 189 : 

22 Bom. L. R. 1293. 

-S. 23 —Unlawful Object — Government 

Servant's Conduct Rules, R, l-l— Debt contracted 
by the father for trading purposes—Liability of 
so ns. 

The plaintiff sued to enforce a mortgage effect¬ 
ed in his favour by Deft. No. 1. The mortgage 
security consisted of a piece of land, the property 
of the first defendant, and of land which was the 
property of the family of the 5th detendaot and 
his sons which was burdened with mortgage debt 
created by the 5th defendant in respect of liabi¬ 
lities incurred by the 1st defendant at the 5th 
defendant's request for trade carried on under the 
management of 1st defendant. The 5tb defend¬ 
ant's sons refused inter alia that they were not 
bound to pay the debts of their father as they 
were contracted for illegal or immoral purposes 
contrary to Government Servants* Conduct Rule 
No. 14. Held, (1) that the rule is not based on 
any statutory prohibition, but was merely a rule 
of conduct, (2) that the debts contracted by the 
father could not be attributed either to his failings, 
follies or caprices and there was no immorality 
between himself and those with whom he traded* 
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<3) that the sons were liabile to pay their 
father’s debts. (Scotl, C. J. a nd Shah , J.) RXM- 

KRISHNA TkIMBAK NADKARNI V. NARAYAN SHIV- 
RAO ARAS. 17 Born. L. R. 955 : 

31 1. C. 301 : 40 B. 126. 

— 1 --Ss. 23 and 30 —Unlawful object—Suit to 

recover money on a hundi drawn to cover betting 
losses. 

Defendant was an owner of race horses and bet¬ 
ted on horse races in considerable amounts. On 
20—10—20 he owed a sum of Rs. 8,500 which he 
had lost to the plantiff's firm. As he did not pay, 
the plaintiffs reported him to the Turf Club 
whose Secretary intimated that he would publish 
the delendanl’s name as a defaulter. On 20—12 
—1920 defendant executed a hundi for Rs. 8,500 
in consideration of his name being withdrawn 
from the defaulter’s list and his being permitted 
to run his horses and make his bets. In a suit by 
the plaintiffs (who were a firm) to recover the 
money due under the Hundi. Held that the con¬ 
sideration for the Hundi was legal and that it 
could be enforced. Contracts by way of wagering 
and gaming are void but not illegal. There is 
nothing illegal in the agreements made by a part¬ 
nership firm of bookmakers nor are such agree¬ 
ments prohibited by law Consequently a suit by 
such a firm is maintainable. (i908) 2 K. B 696 ; 
(1920j 3 K. B. *151. Kcl.(Buckland, J.) Leicester 
& Co. v. MULLICK. 27 C. W. N. 442: 1923 Cal 445. 

S. 23 — Unlawful Objects—Commissioner 
*xfpointed by Court—Taking bond from party — 
Propriety of— Enforceability of bond. 

Where a pleader is appointed by Court in a suit 
as commissioner, the work done by the Commis¬ 
sioner is no work done for the party but for the 
Court. Consequently where a Commissioner who 
had been appointed at the instance of a party to 
a suit took a bond from that party for a certain 
sum of money and subsequently sued upon it held 
ihat the consideration for the bond was illegal 
and that it rep esented an improper advantage 
obtained by an officer of Court by abuse of his 
position as such. Consequently the bond was 
unenforceable, 4 M. 399 dist. (Rankin and Pan¬ 
ton, JJ.) PRAMATHA NATH SEN GUPTA V. SHEIKH 

Abdul Aziz Meah. 27 C W.N. 43o : 

37 C.L.J. 406 : 75 I. C. 443 : 1923 Cal. 436. 

-S. 23 —Unlawful object—Illegal Consi¬ 
deration, 

Money lent for assisting the borrower to visit 
brothels and bring in piostitutes cannot be legal¬ 
ly recovered. [Fletcher and NewboldJJ.) Rajen- 
dka Nath Das v. Abdul Hakim Khan. 

39 I.C. 767. 

S. 23— Unlawful object — Alienation of 
service inam lands. 

Under See. 60 of the T. P. Act a service inam 
granted to Swasthivacbakam Service is inalien¬ 
able and is opposed to public policy because it is 
burdened with the performance of a service of a 
Public nature. ( Schwabc , C. J. Contis Trotter and | 
Kumaraswami Sastri, JJ.) Neti Anjaneyalu v. 
Ski Vknugopal Rice Mill. 16L.W 613 • 

30 M.L.T. 255 : (1922) M.W.N. 307 : 45 M. 620 • 
70 I. C. 466 : 42 M L.J. 477 : 1922 M. 197 (F.B j 


CONTRACT ACT (IX OF 1872), S. 23—Miscellaneous. 

S. 23 — Unlawful object — Transfer for 
purpose achieved— If transferor can get relief. 

When a transaction has been entered imo for 
unlawful or immoral purpose and that purpose 
has been achieved, the Court would not interfere 
at the instance of a Pariic<ps ctimmus to relieve 
him from the legal effect ot the transaction. (46- 
dur Rahim and Old field, JJ.) DeivanaYAGA Pa- 
dayachi v. Muthu Reddi, 44 Man 329 • 

12 L.W. 291 : (1920) M W N. 547 : 39 M.L.J. 625 : 

59 I.C. 1003 : 28 M.L.T. 255. 

*-S. 23— Unlawful object — Hundi. 

A Hundi passc-d lor an illegal consideration is 
unenforceable, 15 I, C. 253; 26 1. C. 181; |1892) 1 
Ch. 173 lollowed. (Wallis. C. J. and Sesliagiri 
Aiyar, J .) Muthuveerappa Chetty v. Rama- 
sw ami Chetty. 40 Mad. 285 : 

34 I. C. 401 : 31 M. L. J. 264 

S, 23 Unlawful object—Transfer cf Kab- 

zadari. 

A mortgage of lands granted Kabzadari without 
the right ol transfer, is not a traneier for an illegal 
purpose within the meaning ot S. 6 oi the T. p. 
Act or for unlawful utiject or consideration within 
the meaning ot S. 23 oi t»e Contract Act. ( Clia • 
mier , J . C.) Mirdvy Behaki v. Phag Tiwam. 

11 I. C. 52 7 : 14 0. C, 144. 

Miscellaneous. 

S. 23 Suit — Withdrawal — Considera¬ 
tion. 

A withdrawal of a suit by the landlord for rent 
against the tenant, is a lawful consideration for a 
note executed by the tenant to the landlord, (Pig- 
gott, J.) Ram Kirpal v. Gaya Dat. 

25 I. C. 80 : 12 A.L.J. 331. 

-S. 23— Agreement— Public policy—Scope. 

An agreement by a sub.overseer in ihe service 
of a Nawab contrary to the conditions of his 
service is illegal and opposed to public policy, 
(Piggotl, J.) Muhammad Lutfullah v. Azizul- 
LAH - 111. C. 2. 

-S. 23 —Insurance Policy. 

A Clause in an insurance policy cutting down 
limitation period for bringing suit lor rejection of 
claim is enforceable. (Greaves and Buckland , JJ.) 
Giridharilal Hanuman Bux v. Eagle Star and 
British Dominions Insurance Co., Ltd. 

27 C. W. N. 955 ; 1924 C. 186. 




- v 


illegality. 

If the illegality of a transaction is brought to 
the notice of a Court, the Court will not assist the 
person invoking its aid, even though the defend¬ 
ant has not pleaded the illegality and does not 
wish to raise objection. (Mookcrjec and Panton 
JJ.) Atikulla v. Habibulla. 

24 C. W. N 306 : 53 I. C. 773 : 30 C. L. J. 241. 


-S. 23 —'Risk note.' 

The form of risk-note exonerating Railway com¬ 
pany from liability except for loss of complete 
package, is not contrary to public policy. ( Wood- 
roffe and Cuming, JJ.) Kali Dass Muli.ick v 
East Indian Railway Co. 40 I. c. 626 : 

21 C. W. N. 815* 
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CONTRACT ACT (IX OF 1872). S. 23— Miscellaneous. 

-8. 23— Agreemnt to pay remuneration for 

settlement of civil dispute. 

An agreement to remunerate a person in order 
to induce him to exercise his influence tc» effect a 
settlement between two persons, one of whom 
enters into the agreement, is neither immoral nor 
opposed to public policy. (Mooketjct and 
Camduff , JJ.) MaHomad Sahur-UL-Haq v. Shah 
NasarUl Haq. 14 I, C. 31 : 16 C. W. N. 480. 

-S. 23 —Contract to fay brokerage. 

A contract to pay brokerage is neither immoral 
nor opposed to public policy. (Chevis , /.) Kishen 
Chand v. Khuda Baksh. 00 I. C. 727. 

_S % 23— Judgment-debtor —Transfer of 

decree-'Object to defraud—If can be enforced. 

Where a judgment debtor got a decree against 
him assigned to a relation for a small amount 
with a view to induce other creditors to come 
to terms, and the understanding was that the 
transferee was not to sue on the assignment, the 
agreement is against public policy and the 
agreement is not enforceable in the court. The 
doctrine of in pari delicto will apply. (Spencer 
and Venkata Subba Rao, JJ.) Kalagara 
Srirama Rao v. BapayVa. 18 L. W. 453. 

76 I.C. 845 : 1924. M.189. 

_S. 23 —Contract opposed to law of public 

policy—Contract legal according to French law 
but not according to law of British India En¬ 
forceability. . 

Contract opposed to law on public policy is 

legal according to French Law but not according 
to law in British India and hence not enforceable. 
(Coutts Trotter , J.) Venkata Sukkamania Aiyar 
v Syed Usufk. 

45 M L.J. 59 : 18 L.W. 314 : 1923 M.W.N 721 : 

74 I.C. 1006 : 1923 M. 708. 

_8. 23— Agreement to pay vakil’s clerk — 

P *An agreement to pay vakil's clerk for special 
attention to his case is void being opposed to 
public policy. I Wallis* C.J. Ayling and Kuma- 
raswami Saslri, JJ.) TENJERLA SURYANARA- 
yana v. PRAHcala Subbayya. 41 Mad. 471 : 
33 M.L.J. 724 : 22 M.L.T. 552 : 7 L.W. 58 : 
42 I. C. 911 : 1918 M. W. N. 54 (F.B ). 

__ _S 23— Custom— Partition made by de¬ 
volution among females in the family-Whether 

^The 0 custom prevalent in the Karvctnagar 
Vtmindari laying down a particular rule of 
fnheritani with\egard to property held by 
ladies of zemindar s family and derived from 
the zemindar is not uncertain, and is not op¬ 
posed to public policy but calculated to provide 

* suitable provision for maintenance of the 
fades in the family. 27 M.L.J. 156 Foil. (Ayling 
andTyabji JJ.) Bangaru Muthu Venkatappa 
Nayanivaru V. Golla Chinnappa Naidu.^ ^ 

_s. 23— Prohibition of illegal business— 

* A^iSegal business may be prohibited lawfully 
and the prohibition gives no right of action. 
(Sadasiva Aiyar and Bakewell, JJ .)i R°ss v - 
Secretary oe State o m ; ** 


CONTRACT ACT (IX OF 1872), 8. 24. 

-S- 23— Public policy — Money lending by 

Pleader. 

Where a pleader took a mortgage in bis wife’s 
name as consideration for pro-noles, Held there 
is a wide distinction between a contract which it 
may be improper for a pleader to enter into with¬ 
out the sanction of J. C.'s Coart and a contract the 
operation of which is so injurious to the public 
welfare that even as between the parties who- 
have voluntarily entered into it, the Courts will 
refuse to enforce it. The question in such cases- 
is really one of professional etiquette rather than 
of public policy and the contract cannot^be re¬ 
garded as invalid. (Kanhaiya Lai , J. C.) Ram 
Singh v. Mt. Raghubansa. 26 0. C, 201 : 

9 0. and A. L. R. 29 :72 I. C. 877 : 1923 Oudh 3. 

-S. 23 —Religious office — Agreement— 

Malta Brahmans offerings—Validity of agree¬ 
ment as to right to resile from agreement. 

An arrangement among the Maha Brahmans 
of a place regulating the turns in which they 
shall act or the method in which the offerings 
shall be collected or divided and which does not 
control or restrict the discretion of the persons to 
whom the services are to be rendered or by whom 
the offerings or gifts are to be made is valid and 
binding between parties. ( Kanhaiya Lai , A. J. 
C.) Raghubir V. Mussammat Rukumi. 

42 I. C. 794 : 20 0. C. 265. 

-S. 23— Illegal consideration — Public 

policy. 

The promise of pension for giving up the prac¬ 
tice of a lawyer and payments to various persons 
to use their influence with Government in connec¬ 
tion with private or quasi-political concerns 
cannot be regarded as illegal or immoral consi¬ 
deration. ( Chamitr, C. J. and bharfuddin, J.) 
Shiv Haram Lal v. Kesho Prasad Singh. 

3 P. L. W. 302 : 42 I. C. 122 : 1918 Pat. 86. 

-S. 23— Arbitration— Parties — Restric¬ 
tion of evidence. 

Where the parties to an arbitration, contract 
that neither they nor their wimesses shall give 
evidence and the arbitrators cannot, on the 
slight and insufficient evidence before them, bo 
fairly said to be able to use a judicial discretion 
in the matter, the subtnissioo merely amounts to 
a wager on the fancy of the arbitrators and is 
invalid. But where the reference provides for 
arbitrators hearing the parties or the witnesses 
or not as they chose. Held, such a submission is 
not necessarily invalid. (Pratt, C.J.andKemf . 

A. J. C.) Basrio v. Mahomed Ladha. 

24 I. C. 264 : 7 8. L. R. H*- 


-S. 24 —Mortgage void-Personal covenant 

(hd. 

Fhere a usufructuary mortgage of an occu 
cy holding is void as Personal covenant to 
: effect is also void and unenforceable. 
ndsay and Stuart, JJ.) HaR Prasad V. SHBO 
l ’lND. 20 A.L j- 318 - 




-S. 24— Applicability—Mortgage of 

occupancy holding and a fixed rate tenancy i 
one deed. 
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The provisions of S. 24, Contract Act do not 
render wholly invalid a mortgage in one deed of 
-the mortgagor’s occupancy holding which he has 
no right to mortgage and his fixed tate 
tenancy which he can validly mortgage. Per 
Walsh, J.C, —S. 24 does not apply to a case where 
the plaintiff is seeking to enforce an equity in 
respect of a perfectly valid security. ( Richards, C. 
J. and Walsh, J.) Rajendra Prasad v. Ram Jatan 
Kai. 39 All. 639 : 39 I. C. 785 : 16 A. L. J. 644. 

--S. 24— Promissory note — Part of con¬ 
sideration illegal — Suit—Dismissal of. 

Where a part of consideration of a pro-note 
was loss at gambling and hence illegal, and where 
this could not be separated from the legal part of 
the consideration, the whole suit on the pro-note 
ought to be dismissed. (Richards, C. J. and Ptg- 
gott, J.) Balgobind v. Bhaggu Mall. 

35 All. 558 : 21 I. C. 878 : 11 A. L. J. 854. 

- - S 24— Void contract —' Forbidden bylaw 

—Occupancy holding—Transfer of. 

A transfer of an occupancy holding is forbidden 
by law, and a contract, a part of the considera¬ 
tion for which is such a transfer, is void under 
S. 24. ( Piggott, J.) Ram Partap Rai v. Ram Phal 
Teli. 18 I, C. 9. 

-B. 24— One of several considerations 

. unlawful—Validity of contract. 

In a contract where one of several considera¬ 
tions is unlawful, e. g., a transfer of property 
which cannot be transferred under S. 6 (fl), *F. P. 
Act, the whole agreement is void. (Lindsay, J.) 

• C) Shiam Sundar v, Dilganjan Singh. 

20 0. C. 155 : 39 I. C. 540 : 4 0. L, J. 380. 

-8 24— Champertous agreement not void. 

Flaintiff who married her mother’s servant 
made an agreement with a certain person that if 
ahe succeeded in her suit for her mother’s pro¬ 
perty he would get half the property and if she 
failed he was to bear the costs. Held the 
suit was not a speculative one at all The plaintiff 
respondent had a natural right to succeed to her 
mother’s estate and the burden of proving that 
she had lost the right by her marriage with the 
servant was on the defendants appellants. 
(Me Coll, A.J,C.) Maung Nyi Maung v. Manu. 

70 I. C. 904: 1 Bur. L J. 78: 1922 U. B. 12. 

-8, 24— Scope. 

If the various promises of the two parties are 
quite interdependent, the fact that one large part 
of the contract is void must vitiate the whole 

• (Brown, A. J. C.) Mohamed c. Ona Mahomed 

.Ebrahim. 70 I. C. 881: 1 Bur. L. J. 72 : 

1922 U. B 9 (2). 

-8. 25— Consideration — Compromise — 

Partnership-Mortgage of partnership property by 
one partner—Binding character of mortgage dis¬ 
put'd by the other partner — Compromise—Subse¬ 
quent declaration of invalidity of mortgage as 
regards the disputing mortgagor's share—Effect 

of. 

Under the terms of a compromise arrived at 
between two partners, in a suit for dissolution 
•of partnership, one of the partners agreed to 
-accept as binding upon him a mortgage of partner- 


C0NTRACT ACT (IX OF 1872), 8. 25. 

ship property executed by the other partner and 
originally disputed by him, and to pay a sum of 
money in consideration of his share in the mort¬ 
gaged property being released, a major portion of 
which amount, however, he failed to pay. The 
Privy Council subsequently held in a suit brought 
by the mortgagee o n the foot of the said mortgage, 
that it was not binding on the partner who origi¬ 
nally disputed the same but subsequently accepted 
it and the whole of the mortgage money was 
realized by the mortgagee from the executant of 
the mortgage alone. Held, that the other partner 
was liable lo contribute to the said debt by paying 
the amount originally agreed to be paid by him 
under the terms of the compromise notwith¬ 
standing the fact that the mortgage in dispute was 
subsequently pronounced by the Privy Council 
not to be binding on him. i Lord Dunedin •) 
Ramlal v. Narsingdas. 

1Q „ 17 Bom B. 404 : 2L. W. 163 : 

19 C. W. N. 193: 17 M. L. T. 45: 11 N. L. R. 63 : 

21 C. L. J. 137 : 28 M. L. J. 448 : 

26 I. C. 924 : 1915 H. W. N. 392 (P. C.). 

-S. 25 --Valid contraot-Writing Signed 

by agent—Pleader if authorised to admit f lability. 

Tn order that a valid contract may be constitut¬ 
ed under S. 25 (3) of the Contract Act it is neces¬ 
sary that the statement should be in writing and 
should be signed by the person charged therewith 
or by the agent generally or specially authorized 
Where there was no proof at all that a pleader 
\yho made the statement relied upon as a contract 
had any general or special authority from the 
defendant which would entitle him to enter into 
a contract on their behalf to pay a time barred 
debt, and the pleader’s authority was confined to 
conduct of the case his statement that if dur¬ 
ing the pendency ot the suit the plaintiff obtained 
a succession ce»ti6cate, the defendants were ready 
to submit to a decree for the amount claimed to¬ 
gether with interest for six months did not con¬ 
stitute unqualified admission of liablity within 
the meaning of S. 25 of the Contract Act. Nor 
could the court treat the statement as showing i n 
any way that the pleader who made it had author¬ 
ity to bind the defendant by a fresh contract under 
section 25 of the Contract Act. (Lindsay and 
Sulaiman, JJ.) BaNsidhar v. Babu Lal. 

21 A. L. J. 713 : 75 I C, 309: 

L. R. 4 A 473 : 1924 A. 12. 
-S. 25— Adequacy of consideration. 

Adequacy of consideration is not under ex¬ 
planation 2 to S. 25, Contract Act a matter to be 
taken into consideration in deciding whether an 
agreement is valid. (Lindsay and Sulaiman, JJ.) 

BlNDESHRl PRASAD V. SARJU SlNGH. 

46 A. 690 : 21 A. L. J. 446: L. R. 4 A. 241 : 

73 I. C. 458 : 1923 All. 690. 

-S. 25 — Consideration — Forbearance to 

sue. 

The forbearance to enforce in a Court of law a 
Claim bona fide believed to exist and to be enfor¬ 
ceable, would be a good consideration for a con¬ 
tract. (Gokul Prasad and Stuart, JJ.) Gulab 
Chand v. Kamal Singh. 44 All. 424 : 

20 A. L. J. 285 : 4 U. P. L. R. (A) 164 : 

67 I. C. 4 : L. R. 3 A. 242 : 1922 All. 260. 
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—--S. 25—.V o promise to pay. 

Simply acknowledging indebtedness without 
any promise to pay is not an agreement under S. 
25. ( Beaman , J.) JETHIBA! v . PUTLIBAI. 

17 I. C. 722: 14 Bom. L. R. 1020. 

- S. 25 —Agreement by a creditor with co- 

debtors, not to sue hitti if he helps in realisation, i 
If a creditor agrees with one of his debtors not 
to sue him if he helps realization and to refund a 
deposit if realization actually takes place the ag 
reement cannot be entorced. (Chatterjee and Pan¬ 
ton, JJ.) Harendp.a Chandra v. Iswar Chander 
Sahai. 57 I. C. 844. 

-S. 25 —Agreement to pay for future ser¬ 
vices. 

In the absence of a contract by the promissee 
for rendering future services, a promise to pay for 
services is without consideration and therefore 
void. (Richardson and Beachcroft, JJ.) Basaxta 
Kumar v. Madan Mohan. 46 I C. 282 : 

23 C. W. N. 639. 

-S. 25— Consideration—Promise to defend 

a suit—Con h ad of sale. 

The promise ot the vendee to defend a suit to 
be brought by a collateral of the vendors consti¬ 
tuted a legal consideration lor the contract of 
sale. As regards the validity of thecontracf.it 
matters little if collateral did not bring any suit 
and the vendee was consequently not called upon 
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An agreement to pay maintenance to a wife en¬ 
tered in'o after the marriage is net supported by 
any consideration, the marriage not being affected 
thereby. (Johnstone , 7.) Hussain Bibi v. Nek 
Ai.am. 157 P. W. R. 1911 : li I. C. 833 : 

245 P. L» R. 1911. 

-S. 25— Promissory note — Baricd debts. 

When a promissory note is executed in respect 
of transactions which have gooe on for some 
years and the items consist of advances which 
would be barred and of subsequent dealings, the 
settlement cannot be impeached as to the items 
which would but for the settlement, be barred so 
long as there is no fraud or mistake. (Kumara- 
swatniiSastri. Krishna n and Odgcrs,\JJ.) P. Rama 
Patter v, A. Visvanatha Patter. 

41 M. L. J. 567 : 15 L. W 130 : 

(1922) M W. N. 27 : 30 M. L. T. 209 : 

45 Mad. 345 : 66 I. C. 155 : 1922 Mad. 23. 

-S. 25— Debt, meaning of. 

The word ‘debt’ in S. 25 is held in its ordinary 
meaning of a sum payable in respect ot a loan re¬ 
coverable by action. A promise to pay the amount 
which might be found due by the arbitrator on 
taking the accounts is not a promise to pay a 
‘debt’within S. 25 of the Act. (Wallis, C. J., 
Abdnr Rahim and Srinivasa Aiyangar. JJ.) 
Dokaiswami v. Vaithh.inga. 4u Mad. 31 : 

32 M. L. J. 422 : 39 I. C. 220 : 

(1917) M. W. N. 35*3. iF.B.) 


to expend any money on behalf of the vendors 
does not make any difference so far as the validity 
of the contract is concerned. (Shadi Lai and 
Martineau , 77.) Muhammad Umar v. Wali. 

2 Lah. L. J. 306. 

-S. 25 —Abstention from suit — Validity. 

Bonds executed in return for plaintiff's abstain¬ 
ing to sue for the interest and which were exe- 
puted before the decision declaring such bond* in 
valid are not bad. If an intending litigant bona 
fide forbears a right to litigate which is not vexa¬ 
tious or frivolous, he does give up something of 
value, even if the suit mav turn rut to be wrong. 
(Chcvis and Shadi Lal.JJ.) Gopal Das v. Ghu- 
lam Mohv-ud din 23 P. L. R. 1915 : 

27 I. C, 579 : 237 P. W. R. 1915. 

-S. 25— Compromise — Consideration — 

Withdrawal of proceedings. 

The withdrawal of proceedings under S. 523 of 
Act XIV of 1882 is a sufficient consideration 
for a compromise by the parlies. (Kensington, 
Olfg. C. J. and Rattigan, J.) Murlidhar v. Go- 
bind Ram. 306 P. L. B. 1913 : 

205 P W. R. 1913 : 20 t. C. 817 : 

20 P. R. 1914. 

-S. 25 —Settling disputed claims. 

A contract entered into by heirs of deceased to 
settle disputed and doubtful rights is valid and 
binds the minor members as adult members acted 
as de facto guardians for their benefit. (Shahdin 
and Scott-Smith, JJ ) Basheshar Nath v. Devi 
Pershad. 20 P. R 1913 : 101 P. W. B 1913 : 

19 I. C. 411 : 185 P L. B. 1913. 

-—;— S. 25 —Consideration — Maintenance— 

Agreement to lay entered after marriage. 


| —--S. 23— Remission—Consideration. 

An intimation from the landlord that the reduc¬ 
tion hi’her to allowed would cease after the date 
of the letter, di c charges the tenant from paying 
the contract rate for a pariicular period. No con¬ 
sideration is necessary for this remission and docs 
not;contravene S. 92 of the Evidence Act. ( Ayling 
and Seshagiri Aiyar, JJ.) Maharaja op Bobbii l 
v. Rangu Appala Naidu. 32 I. V. 703 : 

(1916) M. W. N. 149. 

-S. 25—Barred debt—Consideration. 

An agreement in respect of a barred debt is 
valid under S. 25 although the promisor did no t 
at the time of the agreement know that it was 
barred. 23 M. 94. 33 M 159 Foil. (Sankjran 
, Hair and Sadasiva Aiyar, JJ,) Mrs C. Simon v. 
Arogiaswami Pili.ai. 25 I. C. 36 ;; 

16 M. L. T. 122. 

| 

-S. 25 —Disputed claim—Valid and bona 

fide compromise. 

The abandonment of a bmiafidc claim is a good 
consideration tor a compromise though the claim 
may be based on a void agreement, and the onus 
will be on the defendant to show that the claim 

was not bona fide i Wallis , J.) ThaNGAVELU 

Chetty v. Muku.vdu Naidu. 14 M. L. T. 491 : 

21 I C. 768 : (1914) M. W. N J08. 

--S. 25 — Compromise — Consideration 

Forbearance to litigate legal claim. 

An intending lit’gant who bona fide forbear* 
to litigate a question of law or fact which it i3 o Qt 
vexatious or frivolous to litigate doeslgive up c orne 
thing of va'ue, but there must be in fact a serous - 
claim honestly made. The forbearance of a claim 
which was not maintainable cannot be treated as 
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a forbearance. As according to S. 108 of the Oudh 
Kent Act. the plaintiff bad no right to sue at tall, 
the relinquishment was gratuitous. (Kanhatya 
Lal t /, C.) Mahmuda v. Shankar Baksh Singh. 

22 0. C. 163 s 6 0. L. J. 404 : 53 I. C. 104 : 

1 U. P. L. B. tJ. C.) 87. 

—r——S. 25— Compromise—Consideration for. 

An abandonment or compromise of a disputed 
claim, containing or implying a promise to do or 
to abstain from doing something is a valid consi¬ 
deration for an agreement. even if the claim is 
not well founded. 26 Cal. 81 Dist. (Lindsay and 
Kanhaiya Lai. A. J, Cs,) Bharatha Singh v. 
Balbhadhar Singh. 20 I. C. 429. 

---S. 25 —Debt due by joint Hindu family 

—Division into three parts—Acknowledgment by 
members. 

Lim. Act, S. 19 —Distinction between . There is 
a difference between acknowledgment sufficient 
for Lim. Act, S. 19 and Contract Act, S. 25. In 
order to create a new contract as required by the 
latter, the promise to ;pay must be expressed. 
A debt due by a joint- Hindu family was divided 
into three equal parts and each of three branches 
acknowledged severally to pay each portion. Held, 
a new contract might be implied from the terms 
of the acknowledgment, apart from th** terms of 
S. 25. (Das and Ross , JJ.) Ram Bahadur Singh 
v. Damodar Prasad Singh. 6 Pat. L. J. 121 : 

60 I. C. 514 : 2 Pat. L. T. 303. 

• 

■ -S. 25 — Release of bona fide claim — Valid 

consideration. 

If the Manager of an Indigo Factory and tbe 
tenants believed in good faith in tbe existence of 
an obligation on the part of the tenants to grow 
indigo on a certain portion o( their holdings and 
the latter in order to obtain a release from the 
obligation executed pro-notes in favour of the 
manager. Held, that the pro-notes were support¬ 
ed by valid consideration. (Roe and Coults , JJ.) 
Ajodhya Jha v. H. E. Cox. 48 I. C. 701. 

--S. 25 —Promise to repav loan at a certain 

place—Considt ration—En force a bt li ty. 

A promise to pay something which the promi¬ 
sor is already under an obligation to pay is a pro¬ 
mise without consideration and cannot be enforc¬ 
ed. Any separate promise made to pay the 
amonnt at any particular place must be supported 
by a consideration before it can give rise to legal 
consequences under S. 25 (2j. Contract Act (8 M. 
LA. 291, 8 Bur. L. T. 101 : 30 M. 438 Rel) 

( Mating Kin, J.) Maung Ba Tu v. Baman Khan. 

9 L. B. B. 75 : 39 I. C. 132 : 

11 Bur. L. T. 67. 

8. 25— -Gifi — Revocation — Implied. 

A subsequent conveyance of property to a stran¬ 
ger is not enough to justify an inference that a 
prior gift of the same property is thereby revoked; 
an express act of revocation is necessary. (Twomey, 
J.) Lal Mahomed v. Mra Tha Aung. 

8 Bur. L. T. 269 : 30 I. C. 20 : 8 L. B. B. 185. 

-S. 25— Compromise—Xo consideration. 

A Composition with the debtor on tbe assurance 
of the joint debtor for payment of the balance 
amount is unenforceable. The agreement is 
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void for want of consideration and the creditor 
can sue on fhe original obligation. ( Hart not l , /.) 
A. P. S. V. Firm v. Shree Safatui.la 

15 1. C. 363 : 5 Bur. L. T. 81. 

-Sa. 25 (21 and 11 — Minor—Benefit done to 

— Promise to pay after majority. 

An agreement by a person to compensate a 
promisee who had already done Something to him 
even while be was a minor, falls within S. 25 (2) 
and is binding oo the promisor. (Abdul Raoof 
anl Moti Sugar, JJ.) Ram Rattan v. Basant 
Rai. 2 Lah. 263 : 64 I. C. 121 : 

3 Lah. L. J. 563 : 

— --S. 25 (2)— Consideration received during 

minority of executant — Interest. 

An agreement by a person ot full age to com¬ 
pensate a promisee for something voluntarily done 
for the promisor at a time when the pronnsor was 
a minor, fall within S, 25, clause 2 of the Contract 
Act and is enforceable. But no interest can be 
recovered upon such an agreement (Sco/i Smith, 
J.) Prabh Dial v. Shambu Nath. 

54 I. C. 436 : 20 P. L. B. 1920. 

-S. 25 (2)— Minor — Agreement to pay 

monies received during minority — Validity. 

An agreement by a person of full age to pay 
for monies received by him and services rendered 
to him, comes within the purview ol S 25 (2i of 
the Contract Act, and is valid, although as a 
general rule, a promise bv an infant is a mere 
nullity. (Kensington and Ralligan, JJ .) KaRAM 
ChaNd v. Basant Kuar. 31 P B. 1911 : 

192 P. L. B. 1911 : 11 I. C. 321 : 

236 P. W. B. 1911. 

-S. 25 (3) —Accounts —Barred itejns — 

Balance promised to be paid — Signature—Effect 

of. 

The words •* The balance of the old account has 
to be paid entered at the commencement of a 
fresh account, opened after the previous one has 
been checked and signed, constitute an agreement 
within the meaning of S. 25 i3) of the Contract 
Act and is enforceable, [Ryves and Goknl Prasad , 
JJ.) Benayak Prasad Pandey v. Bishen Dutt 
Pathak. L. B. 3 A. 308. 

-S. 25 (3)— Scope of—If includes judgment 

debt. 

A judgment debt comes under the meaning of 
S. 25 (3j, (Xcwbould and Rankin, JJ.) Ibrahim 
Mulljck v. Lalit Mohan Roy. 

50 Cal. 974 : 28 C. W. N. 322 : 79 I. C. 489 : 

1924 C. 388. 

-—S. 25 (3) — Barred debt—Acknowledgment 

—Promise to pay — Hatclutta. 

A hatchitta which was merely an acknowledg¬ 
ment of a debt does not come within S. 25 (3j. 
There must be a promise to pay tha debt 
for the purposes of the section. I Suhra- 
wnrdy and Cuming , JJ.) Panchanan Poddar v . 
Kiiitish Chandra. 671. C. 298. 

-8. 25 (3) — Promise to fay barred debt — 

Knowledge of promisor. 

To bring a case under S. 25 (31 of the Contract 
Act, the creditor need not establish knowledge on 
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the debtor’s part as to the debt having become 
wholly or partially barred. (Mooktrjee and 
Beachcroft , JJ.) Bhawani Misser v. Peari Jha. 

21 I. C. 254 : 18 C. L. J.S29. 

---8. 25 (3, —Promise to Pay a barred debt- 

A promise in writing to pay a barred debt is 
valid even if the promisor is not aware that the 
debt is barred. (1910) M. W. N. 547 Diss. from. 
(Mookerjee and Beachcroft, JJ.) Matu Sheikh v. 
Baikunhta Nath Kar. 20 I.C. 809 : 18 C.L.J, 269. 

-8. 25 (3) —Barred debt—Conditional pro¬ 
mise to pay. 

Where the debtor promised to pay by a share 
of the profits of a business. Held , that the plain¬ 
tiff could not recover in any other way. An ack¬ 
nowledgment of barred debt does not give a fresh 
period of limitation in favour of creditors. Under 
S. 25, Cl. (3), a barred debt is considered a good 
consideration for a promise to pay and the new 
promise is the measure of the creditor's right. 
The promise may be absolute or conditional. The 
whole of the promise Whether free or clogged with 
a condition, gives tbe cause of action. [D.Chat- 
terjee and N. R. Chatlerjee. JJ ) Binda Dasya 
CHUTIANI v. Chota. 14 I C. 133 : 16 C.W.N. 636. 

--8. 25 (3)— Written promise to pay a barred 

debt under—Suit on. 

A suit on a written promise to pay a barred 
debt under S. 25 (3) of the Contract Act lies as it 
is a contract. 23 Mad. 94 foil. (Abdul Raoof and 
Campbell, JJ.) David Sutherland Clark v. 
Rose Grimshaw. 73 I. C. 652 : 1923 Lah. 481. 

-3. 25 (3/ —Contract to pay barred debt — 

Cause of aotion—Interest. 

If a debtor signs a balance struck after the 
period of limitation for the last item in a Bahi 
account wiih a statement promising interest with 
the balance the agreement amounts to a contract 
under S. 25 (3) and constitutes a fresh cause of 
action (Scott Smith and Broadway. JJ.\ Bhag- 
wan Singh v . Munshi Ram. 66 P. B. 1917 : 

41 I. C. 915 : 135 P. W. B. 1917. 

-S. 25 (3)— Joint Hindu family—Debt by 

Manager—Promissory note by junior members 
Validity. 

A debt contracted by the Manager of a joint 
Hindu family for a joint family purpose is a debt 
due by the other members of the family within 
the meaning of S. 25 (3) of the Act and a promis¬ 
sory note executed by the latter, undertaking to 
pay such debt after it had become barred, is valid 
and binding on them. (Kumaraswami Sastri and 
Krishnan, JJ. Odgers. J. dissenting.) Rama 
PATTAR V. VlSWANATHA PATTAR. 

41 M. L. J. 567 : 
66 I. C. 155 : 45 Mad. 345 : 15 L. W. 130 : 
1922 M. W. N. 27 : 30 M. L. T. 209 : 

1922 Mad. 23. 

-S . 25 (S)—Dcbt of Guardian—Minor 

agreeing to pay. 

S 25 (3) applies to the case of a minor execut¬ 
ing a promise in writing to pay a debt of his 
guardian. ( Batten , A. J. C.) Nandram r. Ran- 
CHHoddas. 5 N. L. J. 178 ; 65 I. C. 716 . 

1922 N. 250. 
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--8. 25 (8) —Barred Debt—Consideration 

for sale. 

A barred debt is a good consideration for a 
sale. ( Piggott , J. C. and Kahhaifpa Lai , A. J. 
C .) Baldeo Singh v. Putu Lal. 311, C. 69. 

-8. 26 —Restraint on marriage. 

An agreement to pay a woman certain annual 
allowance only ‘until death or remarriage’ or 
‘during widowhood* is not illegal. ( Piggott , /.) 
Muhammad Husain v. Nur Jehan 

16 I. C. 13 : 10 A. L. J. 185. 

-8. 26— Kabinnamah—Authority given by 

Muhomcdan husband to wile to divorce on hus¬ 
band’s marrying a second wife if valid. 

A Kabinnamah by which a Mahomedan 
husband authoriies his wife to divorce herself 
from him in the event.of his marryingfa secorid 
wife, is .not void under S. 26. A Mahometan 
husband may delegate his wife power to divorce 
on certain conditions. (IVoodroffe and New- 
bould , JJ.) Maharam Ali v. Ayesa-Khatum. 

311. C. 562 : 19 C. W. N. 1226. 

-S. 26- Restraint of marriage. 

A custom to pay a bride price, while marrying 
a major girl is immoral and in restraint of 
marriage and is therefore unenforceable. (Scott- 
Smith and Dundas, JJ.) Abbas Khan v. NUR 
Khan. 58 I. C. 167 : 1 L. 574 : 

2UP.L.B (L.) 160 :68 P. W. B. 1920. 

-8. 2 6—Restraint of marriage — First 

marriage. 

An agreement for repayment of money spent 
on the boy’s education if he married another 
during the life time of his wife is void. S. 26 
is not restricted to the case of the first marriage 
only but also applies to a person already married, 
t Hartnoll , Offg. C. J. and Twomey, J.) Uga 
Zan V. Hari Pru. 7 L. B. B. 304: 

241. C. 777 : 7 Bur. I. X. 98. 

-Ss. 26 and 57— Restraint of marriage— 

Second marriage—Contract by husband to live 
with wife , and not take another wife — Breach- 
Damages. 

A wife took steps to divorce her husband and 
the latter agreed to live in her house to work and 
support her, and not to take another wife, but did 
not carry out the agreement. Held , that a suit 
for damages for breach was maintainable 
despite tbe subsistence of defendant’s marriage 
with plaintiff. A stipulation not to take another 
wife was not contrary to the Buddhist Law, and 
therefore did not contravene S. 26 of the Contract 
Act. Though the stipulation not to take another 
wife may have been illegal as being in contraven¬ 
tion of S. 26 of the Contract Act, yet the promises 
to live in plaintiff's house and to work and 
support her, were good and lawful, and, there¬ 
fore, enforceable under S. 57 of the Contract Act. 
(Shaw, J. C ) Nga Po Gyi v. Mi On. 

15 I. C, 915 : (1912) 1 V. B. B. 108- 

-8. 27 —'Good will'—Sale of—Construc¬ 
tion of documents. 

Under an agreement called the kisti bandi 
bond, executed by a owner of 3 ferry boat on 
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-a river, in favour of another person having a 
ferry boat on the same river, the former purported 
to buy from the latter the good will of his trade 
in plying the ferryboats and every description of 
interest and ownership which the latter had 
acquired in several river landing places for ply¬ 
ing the boats as well as the settlement obtained 
for the collection of lolls. The price was to be 
paid by instalment and if default was made in 
payment of any instalment the entirety was to be¬ 
come due at once. No question ot title was to 
i>e raised by the buyer of the good will. In 
•addition to the transfer of good will, there was 
an agreement or kobala executed about the same 
debt by the person selling the good will in favour 
of the buyer purporting to transfer the rights of 
the former, in the landing places and settlements 
•and in the good wills of the business and plying 
the ferryboats, in consideration of the price 
.promised to be paid under the first document. 
The transferee was to be able to enjoy and pos¬ 
sess these rights by exercising whatever rights 
4he transferor nad in them and the latter under¬ 
took to close the business ot plying further 
ferryboats and promised to return the whole 
amount, if he ever carried on the business again. 
The buyer made a default in paying instalment 
and a suit was brought by the seller. The other 
aide contended that the agreement was in res¬ 
traint of trade and theretore was void. Held that ! 
as the documents showed it amounted to a sale ol 
.good will and therefore was valid. ( Viscount Hal¬ 
dane, JJ .) Chandra Kanta Das v. Sarasullah 
-Mullick. 47 M. L. J. 657 : 28 C. W. N. 345 : 

3 U. P. L. B. (P, C.) 92: 48 C. 1030 : 

24 Bom. L. U. 603 :48 X. A. 608 : 

65 I. C. 271 : 1922 P. C. 167 (P. C.) 

--- s ». 27 and 23— Legal practitioner — 

■Barrister Agreement not to practise for a rea¬ 
sonable time. 

Where the two branches of the profession, viz., 
barristers and solicitors are amalgamated ’ in a 
place, an agreement by a barrister not to practise 
for a reasonable time is valid and its breach can 
be restrained by an injunction. ( Lord Macnau- 
Mhten.) Home v. Douglas. 

19 I. C. 822 : 17 C. W. N. 215 (P. C.). 

--—8. 27 —Right to free contract—Not to be 

interfered with. 

The right of free contract cannot be ignored by 
Courts of Law without an express statutory pro¬ 
hibition. [Walsh, J.) Bhairon Prasad v. 
Samarapuki. 34 I. C. 441. 

-8. 27— Restraint of trade— Contract 

-when void. 

An agreement betwesn the neighbouring land¬ 
owners that market for sale of cattle shall not be 
held on the same day on the lands of both is not 
void under S. 27. (Chamier and Piggott, JJ) 
pothiram v. Islam Fatima. 

37 All. 212 : 27 I. C. 871 : 13 A. L. J. 281. 

——8. 27, Exception 1 —Good will, what is 
—Restraint of trade , what amounts to. 

Where A who used to carry on business as a 
•carrier of passengers by Gatava boat between 
certain place* agreed to pay to 8, the plaintiff a 
jarge sum in consideration oi B abstaining from 
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carrying on a rival business along the same 
route for a period of three years and also 
for some other consideration. Held (1) 
that, as the main consideration was the 
restraint of B's rival business, the contract 
was valid under S. 27 (2) that, as it was impossi¬ 
ble to sever the legal part from the illegal part, 
tne whole contract was unenforceable but the 
defendant should nevertheless pay for the advan¬ 
tages he actually received under S. 65 (3) that 
the contract did not fall within exception 1 to 
S. 27 as the plaintiff had no good will in his rival 
business. Good will is also defined. ( D.Chat - 
terjee and Walmsley, JJ.) Parasulla Mullick 
v. Chandra Kanta Dass. 

39 I. C. 177: 21 C. W. N. 979. 

S. 27— Theatrical party—Agreement not 
to play anywhere else. 

A contract by a theatrical party with the plain¬ 
tiff not to play anywhere else or in any other 
theatre in any town till the termination of the 
period in question, is void as being one ia res¬ 
traint of trade and no injunction cao be issued 
agaiust the company restraining performance in 
any other place. ( Fletcher , /.) Cohen v. 
Allan Wilkie. 14 I. C. 215 : 16 C. W. N. 534. 

-S. 27 —Agreement not to supply ooolies — 

Restraint of trade. 

Where one of two rival cooly-suppliers agreed 
not to supply coolies in consideration of the latter 
paying Rs. 50 monthly to the former, the agree¬ 
ment was void as being in restraint of trade. 
[Wallis, J.) THANG AVELU CHETTY V. MUKUNDA 
Naidu. 14 M. L. T. 491: 211. C. 768 : 

(1914) M. W. N. 108. 

-8 27 —Contract in restraint of trade is 

void. 

Contracts in restraint of trade whether partial 
or total is void under S. 27 of the Contract Act. 
Where the plaintiffs entered into an agreement 
with the defendant to the effect that the former 
would sell beef for 14 days in the month and 
the latter for 16 days and that each party should 
sell goat’s flesh for 15 days only in the month. 
Held the contract is void and unenforceable 
under S. 27 of the Contract Act. (Brown, A. J. C.) 
Mohammed v. Ona Mohamed. 4 U. B. B. 110 : 
70 I. C. 881 : 1 Bur. L. J. 72 : 1922 U. B. 9. 

--—S. 27 —Contract of personal service— 

Provision against service elsewhere. 

Where a contract of personal service for a 
specified period contains a stipulation prohibiting 
the servant from serving a third party during 
that period, the stipulation is valid and does not 
offend S. 27 of the Contract Act. (Robinson, 

C. J. and Heald, J.) Indo-Burma Oil Fields, 
Ltd. v. Burma Oil Company, Ltd. 

641. C. 794 : 11 L, B. R. 26. 

' 8*. 27 and 23— Restraint of trade. 

The agreement ot a plaintiff not to set up a 
business in consideration of which the defendant 
promised to pay a certain sum for life was held 
to be void as in restraint of trade. The promise 
of the plaintiff having no binding effec», is void in 
spite of the facts that it was partly carried out. 
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(For, C. 7., Parlctl and Robinson, 77.) 

Hurray Krishna Pillai v. Authiluchmy 
Ammal. 9 Bur. L. T. 28 : 33 I. C 238 : 

8 L. B. R. 389. 

-Ss. 27 and 'll—Restraint of trade—Agree¬ 
ment between millers — Breach—Liquidated 
damages. 

Ad agreement for a fixed period between two 
millers not to charge less than a certain price 
for milling other people’s rice and to work their 
respective mills during alternate weeks, and 
providing for a fixed sum as penalty in case ot 
breach, is not a contract in restraint of trade 
under S. 27. Inasut for damages for a breach 
o» the contract, the stipulated sum is recoverable 
without pioof of damage under S. 74 of the 
Contract Act. ( Paricit , 7.) Tan Khwan Hong 
v. Maung Kegaw. 18 I. C. 183 : 5 Bur. I. T. 23b. 

-S. 28 —Forfeiture of right—Condition 

in policy—For suit being brought within three 
months — Valid, 

A condi ion of forfeiture in a Fire Insurance 
policy to the effect that, on the rejection of a 
claim, a suit must if at all be brought within 
three months, is not prohibited by S. 28 and 
hence a suit alter that period is invalid. The 
phrase * thus to enforce his rights’ reters to 
enforcement by the usual legal proceedings. 
{Scott, C. 7. and Batchelor, J.) BaRODA S. and 
W. Co., Ltd v. S. M. and F. Insurance Co., 
Ltd. 38 Bom. 344 t 21 I. C. 694 : 

15 Bom. L. R. 948. 
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award is opposed to the spirit of S. 28. ( Johns¬ 
ton, C- 7. and Shadi Lai, J.) Ram Jawaya Lal 
v. Devi Ditta Mal. 107 P. W. R. 1918 : 

117 P. R. 1916 : 34 I. C. 102 : 

70 P. L. R. 1917. 

—-S. 28— Restraint on execution is void. 

An agreement between a transferor and a trans¬ 
feree that the transferee shall not in anyway 
enforce his rights under the transfer, e. g. t 
execute or intervene in execution is void under 
S. 28 of the Contract Act. {Wallis, C. 7., Spencer 
and Kumaraswami Sastri , 77.) Muthiah- 
Chettiar v. Govinddoss Krishnadoss. 

44 Mad. 919 : 41 M. L. J. 316 : 
14 L. W. 287 : 69 I. C. 387 : 
(1921) M. W. N. 649 (F. B.). 

- S.28 —Insurance Policy — Condition 

limiting time of suit. 

A condition in a Life Insurance Policy that no 
suit shall be brought on the policy after one year 
from the death of the accused is void. (Ormand,. 
J.) Ma Ywet v. China Mutual Life Assurance 
Co., Ltd. 11 I.C. 756 : 4 Bur. I. T. 173. 

-S. 28— Contracting out of statute. 

An agreement that award will not be affected 
against or objected to is void being a contract 
not to enforce rights conferred by the Arbitration 
Act in respect of the contract to refer. (Crouch* 
A. 7, C.) Seth Narain Das v. Kevalram. 

42 I. C. 706 : 11 8. L. R. 43. 


\ 


-S. 28 — Insurance — Construction. 

An insurance contract contained a clause, * No 
suit shall be brought against the company in 
connection with the said policy later than one 
year after the time when the cause of action 
accrues’. Held, that the clause meant that if no 
suit were brought within a year, then neither 
partv should be regarded as having any rights 
against the other. The condition contained in the 
clause meant that there was t<> be a waiver of the 
rights of the respective parties if no suit was 
brought within a year. Terms used in an 
insurance contract must be construed concerning 
the object and exigencies of insurance. (Chanda- 
varkar, Offg. C■ 7. and Batchilor, J.) Hirabhai 
v. Manufacturers Life Insurance Co. 

16 I. C. 1C01 : 14 Bom. L. R. 741. 

-S. 28 —Insurance policy. 

Clause cutting down period of limitation for 
suit is enforceable. (Greaves and Buckland, 77.) i 
Giridharilal Hanumanbux v. Eagle Star and | 
British Dominions Insurance Co., Ltd. 

27 C. W. N. 955 : 1924 Cal. 186- 

-— S. 28 —Promise to defer enforcing void 

contract. 

A promise to defer bringing a suit upon a 
contract which is void, does not amount to a 
consideration. (Chapman and MnlUck. 77.) 
Gopinath Bhagatv. Lakshiminapain Singh. 

'■'-32 1.0.937. 

• ■ ? ■ 8. 28— Apr cement not to raise objections 

, An agreement that the parties to an arbitration 
will not raise any objections whatever to the 


-.-S. 29 —Omission to fix a maximum limit 

of purchase. . 

A contract is not indefinite by reason ol me 
omissioD to fix a maximum limit of purchase 
and the Court will reject the dishonest claim for 
damages on the alleged failure to comply win- 
large and unreasonable orders. Where there is 
a continuing contract to supply goods as orders 
are received, the obligor can withdraw from tne 
transaction before any particular order is receiv¬ 
ed after giving notice to the other party. 
(Scott, C. 7. and Heaton , J.) Gani I atif v. MaK» 
Lal. 34 I. C. 520 : 18 Bom. L. B. 21i- 

— S. 29 —Terms for renewal—Vague and 
uncertain—Inoperative in Laiv. 

A covenant in a lease that upon expiry of its- 
term a fresh settlement will be come to, between 
the parties is inoperative in law, on the ground o» 
vagueness and uncertainty. (Mookcrjce ana 
Chatterjea, 77.) Lani Mia v. Muhammad Easin 
Mia. 33 I. C. 448 : 20 C- W. N- 948. 


S. 29 —Contract written ambiguous. 

/ • « - • ? _ amA 4 


■ ■ ■ ij, a/' - A 

\ covenant of partnership giving one pa* y 
i right of specifying the share of profits to 
.igned to the other and affording not the shg 
indication as to the proportion of losses wnic 
e par'y is to bear in the partnership, is voi 
uncertainty. 11 M. 2C0 Foil. 27 M. 382 ;.5 < ■ 
l, Dist. I Shadi Lal and Leslie Jones, JJi 
rkat Ram v. As ant Ram. ■ 

31 I. C. 632 : 185 P. W. B- * 915 - 

--S. 29 -Void-Capable of being made 


certain. 
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An instrument is not void if it is capable of 
being made certain. (Agnew and Shadi Lai, 77.) 
Azizkhan v. Duni Chand. 803 F L. R. i913: 

20 I. C 812 : 195 P. W. R. 1913. 

-S. 29— Contract for rent in cash in lieu 

of paddy—Uncertainty 

An agreement to pay rent in cash without (he 
rate being definitely fixed, is void for uncertainty. 
(Spencer and Krishnan,JJ .) Muthiah v.Periyan 

11 L. W. 311 : 27 M. L. T. 226 : 
55 I. C. 78 : (1920) M. W. N. 15. 

-S. 29— Agreement to pay something for 

collection of old debts without sped'ying amount 
— Whether enforceable. 

A Nattukottai Chetty principal promised to 
give his agent something as remuneration in 
respect ol sums collected from his old debtors 
without specifying the amount. Held, if it con¬ 
stituted an unqualified contract to give something, 
it was enforceable but, if the party agreed at the 
option of giving anything or nothing at all, there 
is no enforceable contract. (Coutts Trotter and 
Srinivasa Aiyangar , 77.) Vf.llayam Chetty v. 
Kullanda Vellappa Chetty. 

31 I. c. 783 : 29 M. L. J. 749. 

-S . 29— Document capable of two mean¬ 
ings. 

Where a document is capable of two contrary 
interpretations and practically incapable of inter¬ 
pretation at all, and therefore it is not possible 
for the Court to allow the document to be 
enforced, it is void for uncertainty within S. 29. 
(Findlay, A. J. C.) Gopal Kao i. Gan’a. 

63 I. C. 48 : 4 N. L. J. 67. 

- 8 2d —Vague Contract. 

A personal covenant to convey land which is 
too vague and indefinite in its nature is invalid 
and inoperative in law. (Chamicr, C. J. and 
Jwala Prasad, J.) Daya Bhai v. Maharaj 
Bahadur Singh. 1 p at . I. j 238 : 

34 I. C. 482 ; 2 Fat. L. W. 333. 

-—8. 80— Common intention to wager 

essential — Speculation not equivalent to wager¬ 
ing— Pakha aaatias, their position. 

Speculation does not necessarily involve a 
contract by way of wager to constitute such a 
contract. A common intention to wager is 
essential. * The ineie fact that one party to a 
contract for sale of goods did not intend to deliver 
even it known to the other party does not vitiate 
the contract, unless there is a bargain or under¬ 
standing between the parties that delivery, is not 
to be called lor. Nor does the mere fact, that as 
to the gi eater part of the goods there’ was no 
delivery but an adjustment of claims, vitiate the 
transaction. iSjr Lawrence Jenkins.) Bhag- 
WANDAS T>. BARJjRGE RaLLONGEE BoMANjeE. 

,42 Bom 373 : 23 M. L. T. 203 : 

34 M, L. J. 305 : 4 Bat L, W 229 • 
16 A. I. J. 241 : 27 C. I. J. 358 • 
22 C. W. N. 625 : 20 Bom. L. R 561 j 
7 L. W. 677 : 11 Bur. L. T. 211 : 

45 1. A. 29 : 44 I. C. 284 ; 

(1918) M. W. N. 315 iP. C.) 
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*-S. 30— Collateral contracts — If enforce¬ 

able. 

Even in the case of wagering contracts, S. 30 of 
the Contract Act does not prevent a person who 
is employed as agent in connection with them, 
from rec ivering sums due to him by bis princi¬ 
pal. ( Lindsay and Daniels, 77.) Bidhi Chand v. 
Kachhu Mal. 73 I. C. 477 : 45 A. 603 : 

1923 All. 585. 

3 30— Wager—Speculative contract — 

Contract to stiffly goods at a future date. 

A contract for the supply of goods at a future 
dale at fixed prices, though speculative, is not a 
wager and a suit for dam igcs for its breach would 
be maintainable. 42 B. 373 Kef. (Rytes and 
Daniels , 77.) FIRM OF HAZARI LAL v. FlKM OF 
Kesho Das. L. R. 4 A : 119 : 21 A. L. J. 153 : 

1923 All. 273. 

'-8. 30— Wagering contract — Intention. 

To determine whether a contract is one of 
wager it must be seen whether the parties intend to 
take delivery and whether the parties are deabn g 
with actual commodities that they are handling 
or expecting to handle or agreeing to settle an. 
account according to fluctuation in prices of com¬ 
modities in which they do not have and cannot 
expect to have any real Idle. When persons, 
in a position fo carry out a contract and expected 
to be in that position at the time ol performance, 
contract to recieve or deliver to^ds at a future 
date such contracts are not necessarily wegeriDg 
contracts because there is an element of specula¬ 
tion in them, even if the contracts provide for the 
alternative of leceiving or paying on differences 
instead of for actual delivery. (Gokul Prasad 
and Stuart, 77.) Srinivas v. Ramdeo. 

64 I, C. 65 : 43 All 585 : 19 A. L. J. 522 ; 

1922 All. 360. 

S. 30— Wagering contract. 

Where a grain pit was purchased bv the plain¬ 
tiff as Commission Agents on behalf of defendants- 
and the latter not being able to pay the purchase 
money the former told it at a loss and sued the 
defendants for the loss ; held, that the case did 
not come under S. 30. 33 All. 219 Foil. ( Richards 
C. J. and Bauerji, J.) Bisesiier Dayal v. Jwa- 
Laprasad. 36 All. 426 : 25 I. C. 415 : 

12 A. L J, 817. 

-S. 30— Wagering contract—lntent’on of 

parties—Question of fact. 

Tne question whether the contracts between the 
parties are ol a wagering nature is really a ques¬ 
tion of fact, that is to say, the party disputing that 
be was liable under the contracts would have to 
show that at the time the contracts were entered 
into the parties did not intend to carry on the con¬ 
tracts but agreed to abide by the prices at the due 
dates, when differences would be received. (Mac- 
leod, C. J. and Crump, J.) Ganga Das v. Jekison- 
DAS * 73 I. C. 1082 : 25 Bom. L R. 520 : 

1923 Bom 458. 

s - 30—Tejimundi contracts when void 
as a wager. 

The mere fact that a contract is a teji contract 
or a mundi contract or a teji mundi contract with 
double option does not give tise to an inference 



1287 


CIVIL DIGEST, 1911—1923. 


1288 


♦CONTRACT ACT (IX OF 1872), S. 30. 

that it is a wagering contract and therefore void. 
The question depends on ihe common intention 
of the parties and is one of fact. It may be that 
if a party desires to prove that a particular con¬ 
tract of theabove description was a wagering con¬ 
tract, he may be able to do so with slight proof. 
The mere fact of a contract being a tejimundi 
contract is not by itself sufficient to take it out of 
the ordinary rule that the party who pleads that 
the contract is void as being in the nature of a 
wager as to prove that fact. 37 B. 264; 12 Bora L. 
R. 5% ; 24 Bom. L. R. 60 Ref. (Shah, A C.J. and 
Crump , J.) Mani Lal Dharamsi v. Alliuhai 
Chagla. 68 I. C. 481: 24 Bom. L. B. 812 : 

1922 Bom. 408. 

— --S. SO— Wagering contract—Burden of 

Proof—Onus on defendant. 

The plaintiff sold two bales of yarn to the defend¬ 
ant, who at a later date re-sold them to the plff. 
at lower rates. The plaintiff sued to recover the 
tliffereoce between the two bales as damages. The 
<iefendant contended that the plaintiff was not en¬ 
titled to recover, the contracts being a wagering 
•one. At the hearing the Court examined both the 
plaintiff and the defendant, neither of them was 
cross-examined by the other side. As neither 
party produced any evidence, the Court decided 
•the suit on the pleadings and statements of 
parties and dismissed the suit. Held , that the 
suit should be decreed inasmuch as the defen¬ 
dant has absolutely failed to prove, what he 
was bound to prove in order to succeed, 
in his defence, that the suit transactions were of 
the nature of wagering contracts. If the defen¬ 
dant does not choose to go into the witness box 
on his own behalf that is a matter for himself to 
decide. In any ordinary case- however, the Court 
is entitled to consider that as a point against the 
defendant. The plaintiff is not bound to issue a 
summons to the defendant and unless the defen¬ 
dant gives evidence on his own behalf so as to 
give the plaintiff an opportunity of cross-examin¬ 
ing him, then the Court is entitled to infer every¬ 
thing against the defendant. ( Maoleod , C. /. and 
Shah, J.) Rajmal Ramnarayan v Budansaheb 
Abdulsaheb. 66 I. C. 943 : 24 Bom. L. R. 115 : 

1922 Bom. 81. 

-S. 30— Wagering contract—Defence of 

wager—Onus on defendant to prove that both 
parties agreed neither to ash for nor to give 
■ delivery — Tejimandi transactions. 

In the transaction known as teji the 
buyer of the te\i pays the seller a premium 
or teji over and above the contract price 
of the commodity or goods. If the market 
raises the buyer of the teji who is also a 
buyer of the commodity or goods can ask the seller 
of the teji to give him the commodity or goods or 
the value of such commodity or goods at the mar¬ 
ket rate on the settling day. If the market falls the 
buyer of the teji merely loses his premium. Teji 
and vaida transact ; ons are on exactly the same 
footing and unless it can be positively proved that 
the parties agreed neither to ask for nor to give 
-delivery the transactions a*e not wagering con¬ 
tracts. On 6th January 1919, the plaintiff bought 
from the defendant twenty-five cases of Japanese 
-camphor at the rate of Rs. 2-12 0 a tin for delivery 
-on the 15th April 1919. He paid the defendant 
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Rs. 125 as teji at the rate of one anna on every 
Rs. 2-12-0. On 7th February 1919, he further 
bought for the same delivery one hunderd cases 
of camphor at Rs. 2-13 0 a tin and paid the defen¬ 
dant Rs. 500 as teji at the rate of one anna on 
every Rs. 2 13-0. On 15th February, be again 
bought one hundred and fifty cases of camphdr 
for the same delivery at Rs. 2-15-0 a tin and paid 
the defendant Rs. 750 as teji at the rate of one 
anna on every Rs. 2-15-0. The price of the 
camphor rose to Rs. 5-2-0 pert in and the 
plaintiff wrote to the defendant, on the 14th April 
1919, that he would take delivery on the next day. 
On the 15th of April 1919 be went to the defen¬ 
dant and tendered the contract price and asked 
for delivery of the camphor. The defendant had 
no camphor to deliver and he replied to the 
plaintiff’s letter that the plaintiff was not entitl¬ 
ed to any delivery as the transactions were 
wagering and therefore invalid. The plaintiff 
sued the defendant claiming the difference bet¬ 
ween the rate at which he bought the camphor 
and its price on the settling day. 

Held, that, as the defendant had failed to prove 
that there was an agreement or understanding 
between bim and the plaintiff that in else the 
market rose the plaintiff should not require the 
defendant to deliver to him any camphor the 
transactions were not wagering contracts. 

The transactions known as teji mandi, teji and 
tnandi explained and discussed. ( Kincaid , J.) 
Manubhai Premanand v. Keshavji Ramdas. 

65 I. C. 682: 24 Bom. L. B. 60: 1922 Bom. 66. 

-S. 30 — Pakka adatia— Wagering con¬ 
tracts. 

Where contracts between a pakka adatia and 
his constituents are shown to be by way of wager 
they cannot gain validity by the fact that the 
pakka adatia has entered into other contracts 
with third parties to shield the first named con¬ 
tracts. (Shah and Crump, JJ.) MoTICHAND 
Magandas v. Keshav Appaj-Kulkarni. 

57 I. C. 129 : 22 Bom. L. B- 400. 

-——S. 30— Lottery—Agreement to purchase 

ticket in lottery sanctioned by Government — In¬ 
junction in support of a void contract . 

An agreement entered into by the plaintiff with 
a club by way of wager which had organized a 
lottery though sanctioned by Government is void 
under the first part of S. 30 of the Contract Act 
and of the first part of S. 1 of Bombaf Act III of 
1865. The effect of the sanction of the Govern¬ 
ment of the lottery is that no prosecution would 
lie in respect thereof but that sanction did not 
affect the Civil Law on the subject of lotteries, as 
the Government had no power to overrule an 
Act of the legislature by correspondence. No in¬ 
junction could be granted in support of a void 
contract, ( Marten . /.) Dorabji Jamshedji Tata 
v. Edward F. Lance. 42 Bom 6/6 . 

411. C. 869 : 19 Bom. I- B. 6*7- 

-S?. 30 and 182 —Forward contracts— 

passing of goods—Dealing in differences alone 
Pakka adaMa— Principal and agent. 

The defendant’s branch firm at Cawnpore 
managed by munim from 1897 to 1911 whoea 
ed into forward contracts ia the name 
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defendant with the plaintiff, and they were entered 
in the books at Cawnpore but no goods were ever 
actually delivered. An adjustment of accounts 
was made in 1908 and a balance was found due 
to the defendant. After 1908 no forward con¬ 
tracts were entered in the accounts though the 
munitn carried on the transactions with the 
plaintiff who did not know that the munitn was 
acting in his own behalf. The defendant asked 
the plaintiff for information about goods bought 
and sold through them. They supplied the same 
some days after demand and brought the suit for 
the balance due on the contracts. Held, that the 
defendant was bound by the transaction entered 
into by the munitn both before and after 1908 up 
to 1911. But the transactions being only for dif¬ 
ferences was a wagering one and hence could 
not be enforced. {Scott, C. J. and Batchelor , J.) 
Chhogmal Balkisoxdas v. Jainarayan Kanaiya- 
LAL * 39 Bom. 1 : 24 I. C. 743 : 

16 Bom. L. R. 213. 

1 S’ 30 Contract to pay differences. 

A seller may, technically speaking, be said to 
deliver goods to his buyer by giving him a deli¬ 
very order on a certain person but just as mer¬ 
cantile contracts may be used for the purpose of 
transactions for payment of differences so also 
delivery orders may be used and passed from 
hand to hand amongst persons who have no other 
intention than that of adjusting differences 
amongst themselves. ( Macleod , J.) Chhogmal 
v. Jainarayan. 20 I. C. 882 : 15 Bom. L. R. 760. 

S. 30— Contract to Pay differences — 
Wagering contract. 

In a case in which it is set up that the contract 
was a wagering contract the Court must examine 
the business oi the parties and surrounding cir¬ 
cumstances. If it is found that the parties 
intended to deal in differences only, it is a wager¬ 
ing contract. {Scott, C. J. and Chandavarhar, J.) 
BURJORJI BOMMANJI V. B HAG VAN DAS PERSHRAM. 

38 Bom. 204 : 20 I. C. 834 : 15 Bom. L. R. 716. 

---8. SO—Wagering contract forward com¬ 
mercial contracts. 

The Courts should incline strongly to the 
reality of a forward commercial contract, where 
»t is regular in every outward particular, and is 
repudiated by one party, as a wager, ( Beaman , 
J.) Bhagvandas Par ashram v. Burjorji 
Ruttonji. 191. C. 29 : 15 Bom. L. B. 85. 

“ 30 —Contract to pay differences — 

Essentials. 

Common intention of both parties neither to 
give nor receive delivery but merely to pay or 
receive differences must be proved. Such com¬ 
mon intention can be inferred from the surround¬ 
ing circumstances. (1Macleod , ].) Bkagwandas 
v. Burjarji. 37 Bom. 847 : 17 I. C. 162 : 

14 Bom. L. R. 807. 

8* 30—Teji Mandi contracts — Burden 

of proof. 

Teji Mandi contracts ar? wagering contracts 
and a person alleging to the contrary must prove 
it. Big firms may, in the course of extensive 
buying and selling business, carry on transactions 
similar to Teji Mandt of Bombay Bazaar, by way 
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of providing a certain amount of cover. But 
parties who carry on a small business and indulge 
in Teji Mandi contracts by way of pledging ought 
not to be allowed to enforce their wager. Ability 
of the party to pay full price, is not a sure guide 
to decide that the party really intended to enter 
into the contract. Strict proof of the genuineness 
of the contract, must be insisted upon. (Beaman 
J.) jessiram Jagannath V. Tulsidas. 

37 Bom, 264 : 16 I. C. 676 : 14 Bom. L. R. 617 

¥ 

-S. 30— Wagering oontracl—Speculation. 

A common intention to wager is essential in a 
contract by way of wager within the meaning of 
S. 30 of the Act. Speculation does not necessarily 
involve a contract by way of wager whether a 
contract is speculation or wager is to be deter¬ 
mined by the Court. It must look behind the form 
01 the contract to the real intention of the parties 
gathered from the oral evidence and the trans¬ 
actions between the parties. A Court should 
scrutinize the evidence of the defendant when he 
accepts payments when the dealings are success¬ 
ful but pleads wagering contract when the 
transaction ends in loss. ( Mookerjee and Fletcher 
JJ.) Bisses war v. Basir Ali. 64 I. C. 809: 

33 C. L. J. 633. 

~ 8. 30 Contract to pay differences — 

Wager. 

If there are agreements for payment of differ¬ 
ences alone and in which delivery of the stock is 
made optional or is excluded altogether, they are 
none the less agreements for gaming and wager¬ 
ing within the meaning of S. 30. (Fletcher, J.) 
Baldasdass Basant Lal v. Lai.it Mohan 
Nandy. 26 I. C. 747. 

S§. 30 and 222 — Commission agent — 
Wagering contract—Indemnity. 

Where an agent enters into a wagering con¬ 
tract he cannot claim to be indemnified by the 
principal for losses incurred thereby. In the case 
of a commission agent the onus is on him to show 
that he entered into ihe contract as agent and not 
principal. (Maitineau, J.) Firm of Shib Lal 
Ram Lal v. Firm of Hari Ram Chhadamii.al 

67 L C. 959 : 1922 Lah. 408. 

-8. 30— Wagering contract—Badai. 

In a contract for purchase of sugar the price 
agreed to, was excessive. Held, that it was not a 
commercial transaction but only a wagering trans¬ 
action and hence unenforceable. (Stiadi Lal, J.) 
Firm of Lal Chand Gela Ram v. Nathu Ram 

36 I. C. 48 : 74 P. I. R. i 9 i 6 . 

S. 30— Sale of goods — No delivery con- 
tempiated—Wagering. 

A transaction which is a sale of goods does not 
become a wagering agreement merely because 
both parties do not contemplate that delivery is 

likely to be demanded. A definite agreement that 

delivery cannot in any event be demanded with¬ 
out a breach of the understanding between the 
parties constitutes a gaming or wagering con¬ 
tract. (Coutts Trotter , J.) Sukdevadoss Ram- 

PRASAD V, GOBINDOSS ChATURBUJDOSS. • 

45 M. L. J. 716 : 18 L. W. 911 ; 76 I. C. 893 • 
33 M. L. T. (H.C.) 223 : 1924 Mad. 378^ 
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—-S. 30— Lottery—Kuri in Malabar. 

Kuri as such in Malabar is not wagering con¬ 
tract. But a suit to recover money in excess of 
the amrunt subscribed towards ‘Kuri’ is not 
enforceable. [Phillips, J.) Sankunsi v. Ikkora- 
KUTTI. 10 L. W 155 : 37 M. L. J. 209 : 

52 I. C. 989 : (1919) M. W. N. 570. 

--.-Ss. 30 and 65-Wagering contract—Money 

paid as security for performance of—Suit for re¬ 
covery, tj maintainable. 

Money deposited by the plaintiff with the de¬ 
fendant as security for the performance of his 
part of wagering a contract is recoverable, 
provided theie is no fraud or moral delinquency 
on the part of the plaintiff. 33 Bom. 411 and 38 
Bom. 249 Foil, but S. 6o of the Co. tract Act has 
no application to such a case. 43 Cal, 115 arid 41 
Bom. 546 Foil. [Seshagiri Aiyar and X a pier, JJ ) 
Venkataraju v. Ramaxujam. 34 M. L, J. 661: 

23 M L. T. 84 : (1918) M W. N. 230 . 

44 I. C. 319 : 7 L. W. 618. 

.-S. 30 —Contract to pay differences is 

wagering contract. 

Where the parties never intended to deliver the 
goods but only meant to pay differences and that 
was the understanding between the parlies. 
Held, that the contracts between the parties 
were wagering. ( Kotval, A. J. C.) Harnakayan 
Jodh Raj v. Hadhakisan Chandrauhan. 

75 I. C. 906 ; 1923 Nag. 324. 

-S. 30— Wagering contract—Essentials of 

— Sale of a crop. 

The essence of gaining and wagering is that 
one party to win and the other to lose on a future 
event, which at the time of the contract, is of an 
uncertain nature, that is to say, if the events turns 
but one way he will lose, but if it turns the other 
way he will win. Richards v. Storck 11911) 1 K. 
B. 296 foil. The sale of a growing crop for cash 
is not gaming or wagering though the considera¬ 
tion is to be paid in kind out of the proceeds ol 
the harvest. (Macnair, A, J . C.) Vithoba v. 
SitaraM. 19 N. L. R. 21 : 65 I C 324 : 

1923 Nag. 291. 

———-S. 30— Scope of — Collateral transaction 
— Co-partner—Right of reimbursement. 

S, 30 of the Contract Act does not affect agree¬ 
ments or transactions collateral to wagers. 
Where two partners enter into a contract, even 
assuming it to be one of a wagering nature, and 
one of them satisfies the whole liability under 
the contract, he has a right ol reimbursement 
against the other. (Prideaux, A. J. C.) Moham 
MAD GULAM MUSTAFFA V. P A DA MSI. 

69 I. C. 186 : 1923 Nag. 48. 

--S. 30— Wagering contract — Speculative 

contract—Distinction between. 

A contract may be unenforceable, if it only 
amounts to a wager on the rise or fall of the 
market, and it is not accompanied by an intention 
to sell or to purchase goods, at a given time and 
place at a certain rate. To some extent, specula¬ 
tion forms an element in many transactions relat¬ 
ing to ibe sale and delivery of goods at a certain 
Tate, and because the'market-rate for those goods 


may be liable to fluctuation ; but the existence 
of such an element does not make the contract 
void, because it may yet be accompanied by a Teal 
desire on the part of the vendor to sell and the 
buyer to purchase the goods agreed to be sold, at 
the contracted rate. Where such an intention 
exists, the contract is not a wagering contraci and 
can be enforced. \Kanhaiya Lai, J. C.) NaRA- 
yan Das v. Maheshi Lal. 9 0. & A. L- B. 538: 

9 &0. A. I. R. 567 : 73 1. C. 309 : 

1924 Oadh 186. 


-S. 30— Wagering contract—What 

amounts to. 

Where the plaintiff expects that the goods 
would be delivered to him and he enters into the 
contract with that expectation, and also in the 
hope of making some profit upon the difference 
in price. Held : the defendants might or might 
not have intended io deliver the goods, but that 
would not make the contract as a contract of 
wager. In order to bring a contract under S. 30 
of me Contract Act it is necessary to show that 
both parties intended that do delivery or accept¬ 
ance shall take place and agreed that the mere 
difference between the price at the time of the 
bargain and.the price at sume later time shall be 
paid ; but it only one of the parties intends that 
no delivery shall take place the contract is not 
vitiated. Speculation does not necessarily in¬ 
volve a contract by way of wager and to consti¬ 
tute such a contract a common intention to 
wager is essential. 44 Bora. 373 followed referred 
to. [Jwala Prasad, J.) FIRM Sanehikam Baii- 

NATH V. SURAJMAL MARWARI. 

69 1. C. 769 : 1922 P. 220. 


-S. $0—Lottery—Suit to recover money 

received in a lottery. 

A suit to recover money by the defendant as 
agent for plaintiff on account of plaintiff's win¬ 
nings in a lottery is not prohibited by S. 30. [fhg, 
J.) HORMASJI V. Po HMV1N. 

51 I. C 530 : 12 Bur. L. T. 9- 


-Ss. 30 and 65 —Wagering con tract- Money 

bald to shareholder—If can be recovered, 

Money paid under an illegal contract maybe 
ecovered before the contract is carried out but 
lot afterwards. [Young, J.) AH Poke v. M. A. 
Vagappa Chetty. 46 I. C. 76®. 


-S- 30—Teji and mundi contracts—Whe¬ 
ther wagering contracts. 

The purchase of an option or right to C3il f° r 
shares is not necessaril) a wagering contract; the 
test is whether in such a contract, differences only 
are intended to be paid ; so also a double option 
is no more necessarily a gamble than a s,n »‘ e 
option. A contrat is not a wagering contract unless 
neither of the parties intend to give or lake deli¬ 
very. [Young, J.) Dhunji Deosi v. Pokekmall 
Anandroy. 24 I. C. 441 : 7 Bur. L. T.o* : 

-S. 3u —Common inlenhon-Onus o 

Where a plea of wager is set up, in defence tn 
onus of proof is on defendant ; and he has 
prove that the common intention ol the p» r “ , 
was to pay by way of difference and not by w a >’ 
delivery. The question of common intention » 
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one of fact in every case. (Kennedy, J, C. and 
Madgaonkar, A.J.C.) Radhomal Keshowdas v. 
Holomal Kesumal. 

66 I. C. 489 : 15 S. L. R. 193. 

-S. 30—1 Vegering contract—Intention of 

parties. 

To constitute wagering contracts, the intention 
-of both contracting parties at the time of entering 
into the contracts must be not to call for or give 
delivery from and to each other under any circum¬ 
stances. (Raymond, A.J.C.) Firm of Kikpal- 
das v. Firm of Gajanmal. 

70*1. C. 864: 15 S. L. R. 5. 

-S. 30 —Wagering contract—Broker in¬ 
curring losses—Presumption—Burden of proof. 

In a wagering contract, a common intention 
between the principal and the broker to wager is 
essential and the burden of proving it is on the 
principal. Where the broker is emitled to com¬ 
mission and a*v losses incurred, which he has 
paid, the transaction is not a wager. ( Fawcett . 
J C. and Kennedy, A.J.C.) Dwarkomal v, Hah- 
CHUMAL. 60 I. C. 944 : 14 S. L. R. 227. 

• -8. 32 —Conditional contract. 

A contingent contract is dependent for.its per¬ 
formance on a future event and falls through if 
the future event on which it was dependert be¬ 
comes impossible. Where the possibility of com¬ 
pleting a contract is dependent on the will of a 
third person, a defendant who has entered into 
the contract to the performance of which such 
consent is necessary, will not, if such consent 
cannot be procured, be directed to obtain it and 
thus perform an impossibility. (Batten, A. J, C.) 
SHARDA PERSHAD V. SlKANDAR 

34 1. C. 461 : 12 N, L. R 69. 

- s - 32 — Wager — Meaning — Collateral 

contracts — Lottery. 

A suit will lie for recovery of money, won in a 
lottery and paid to a third person as agent of win¬ 
ner, the iormer being liable to account. The taint 
is purged by its passing into the third person’s 
hands. The words ‘by way of wager’ in the sec¬ 
tion are not different from 'gaming' and ‘wager¬ 
ing’ as used in the English Gaming Act and the 
Indian Act XXI of 1848. (Young, J.) Maung 
Sanya v. Indian Telegraph Association Club 

38 I. C. 566 : 9 Bur, L. T. 228. 

-- s - 37 —Payment by instalments. 

Where there is a contract to deliver .goods in 
instalments spread over a number of months, the 
sellers cannot postpone the delivery of the whole 
until the last month as the buyers have the rignt 
to demand delivery in instalments. (Sanderson, 
C. /., Woodroffc and Mookerjee. J1 .) Bilasiram 
Thakursidass v. Ezkiel Abraham Gubbay. 

43 Cal. 305 : 23 C. L. J. 62 : 33 I. C. 1 ; 

20 C, W. N. 240. 

-S, 37— Stranger. 

If person reaps the benefit of a contract without 
being party to it be must pay the money due 
under it. The doctrine that no stranger can en¬ 
force a contract though made for h s benefit does 
not universally apply in India. Parties to a con- 
4ract can only sue on it, except where the contract 


CONTRACT ACT (IX OF 1872), 8. 88. 

is made for the benefit of third parties and gives 
rise to a presumption in his favour. (Wallis, C.J ., 
Bakewcll and Karamat Hussain, JJ ) Manmath 
Veetil Itti PankU Menon v. Diiaraman 
AchaN * 41 Mad 488: 22 M L T. 543 - 

(1918) M. W. N. 98 : 34 M. L. J. 193 : 

43 1. C. 625: 8 L. W. 118. 

Ss. 37 and 38— Tender of performance. 

A fender of performance- must satisfy aU the 
requirements of the contract as to delivery. 
(Young, J.) j’anuo & Co. v. Joseph Heap & 
Sons, Ltd. 46 I. C. 497 : 11 Bur L. T. 9. 

■ Ss. 37 and 38— Vendor's duty. 

Vendor is not bour d fo see that purchaser takes 
delivery within time. Where it is necessary for 
vendee-to take samples before delivery, the ven¬ 
dor is bound to deliver goods some time before 
the specified date so as to give him time to satis¬ 
fy himself. A vendee cannot refuse to accept the 
delivery on the ground of non delivery in time, 
when he has accepted the tender of delivery and 
had drawn samples. ( Pratt, J, C. and Crouch, 
A.J. C.) Firm of Ruttonjee Burjorjek v. Firm 
of Motumal Bhagchand. 32 I. 0 . 720: 

9 S. L. R. 160i 

■-S. 38 — Tender with condition is not 

valid. 

if the tender is accompanied by a condition 
which pi evented its bein^ a perfect and complete 
tender, the oiher parties are under no obligation 
to accept it ; it follows therefore that that cannot 
be legardedas the equivalent of payment. (Lord 
Buckmastcr.) Narain Das v. Abixash Chandar. 
L. R. 3 P. C. 129: 31 M. L. T 217: 16 L. W. 780: 

(1922) M. W. N. 791: 27 C. W N. 299 : 
21 A. L. J. 201: 44 M L J.728: 37 C. I,. J. 457: 
69 I. C. 273: 4 U. P. L. R. (P. C ) 111: 

1922 P. C. 347. 

s - 38 Tender — Rent—Reduced amount 
tendered—Claim for abatement unsustainable — 
Tender bad. 

Where the tenant tendered a reduced amount 
of rent and interest on arrears, on the plea that 
Dot having been possession of the entire area he 
was entitled to an abatement of rent, but no 
ground was made out tor such abatement by the 
tenant, the tender is not a good tender. (Sir John 
Edge.) Durga Prasad Singh v. Rajendra Nara- 
yan Bugchi. 41 Cal. 493: 4l> I. A. 223: 

26 M L. J. 25: 15 M. L. 1. 68: 19 C. L. J. 95: 

18 C. W. N. 66: 16 Bom. L. R. 42: 21 I. C. 750- 

(1914) M. W. N. 1 (P. C.)! 

7* S8, 38 and 45 -Co-mortgagees—Payment 

to one does not discharge. 

Payment ot the money due under a mortgage 
to one of several co-mortgagees does not operate 
as a val.d discharge. (Ryves and Piggott JJ ) 
Ramjitv. Khemchand. 28 l. c. 8. 

" s * 88— Tender—Debtor and creditor _ 

Tender of a portion of the debt—Conditions at¬ 
tached to tender. 

A debtor when tendering to a creditor really 
part of bis debt, not the entire debt, and asking 
him to take that in full satisfaction of the debt, it 
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is clear law that the creditor is entitled to refuse 
to accept the tender, because otherwise he would 
virtually preclude himself from saying that he 
had not been paid the full amount due. If you go 
and attach your offer to pay a debt the condition 
that the creditor must accept it as full satisfaction 
although really it is not the whole amount due, 
you attach a condition to your offer and the ere 
ditor is entitled to reject it. (Fawcett, J.) Nader* 
shaw v. SHIRINBAI. 25 Bom. L B. 839: 

1924 Bom. 264. 

-S. 38— Conditional tender — Interest 

when ceases. 

A conditional tender of rent demanding a 
receipt that the tenant paying the rent was a 
kaimi raiyat is not a good tender ( Fletcher, J.) 
Amar Krishna Sen v. Chandra Kumar Sen. 

61 I. C. 793. 

--S. 38— Mortgagee—Payment to one co- 

mortgagee—Discharge. 

A payment of the mortgage money to one of 
several co-mortgagees, without the consent of the 
other mortgagees is not a discharge that will bind 
all the mortgagees. The section does not deal 
with the case of an offer accepted by one of seve¬ 
ral joint promisees but refers only to the case of 
an offer which has been rejected. 36 M. 461, 20 
M. L. J. 109 Foil. 36 M. 544 cited. (Chevis, Le 
Rossignol and Jones, 1J.) Mathra Das v. Nizam 
Din, 68 P. B. 1917: 117 P I B. 1917: 41 I. C. 921: 

81 P. W. B. 1917 IF. B.). 

-g ZB—Tendcr-VVithout interest express' 

ly stipulated—Not a valid tender. 

Where a bond recited that if three instalments 
fall in arrears the whole principal becomes pay¬ 
able, a tender by the debtor of principal only 
without interest on overdue instalments when the 
latter is stipulated expressly in the bond, is not a 
proper tender and interest on overdue instalments 
is recoverable. (Srinivasa Aiyangar , J.) Thiru- 
VANNAMALAl SERVAI V , VARADARAJULU NaIDU. 

31 I. C. 304. 


-Ss. 38, 52, 54, and 83— Failure to take 

delivery after notice of arrival—Damages, 

If a condition in a contract that notice should 
be given of the arrival of goods is not an essential 
part of it, failure to give such notice or a mistake 
in the notice given is not a breach of contract and 
a party to it, cannot avoid it. That notice by it¬ 
self cannot be deemed to be an offer of perfor¬ 
mance within S. 38. Where on the receipt 
of notice of arrival of goods, one party has to 
apply for delivery of goods but fails to do so, he is 
liable in damages for breach of contract. (Sada- 
siva Aivar and Napier , JJ,) The south Indian 
Export Co., Ltd. v. Kqndiah Chetty. 

29 I. C. 712. 

_8. 38— Mortgage — Tender—Conditional 

- tender. 

A tender is not valid pro tanto if a larger sum is 
in fact due and if the tender is accompanied by a 
demand for cancellation and delivery of the mort¬ 
gage deed. ( Bakewell, J.) Vabadarajulu Chetty 
v. Dhanalakshmi Ammal. 28 I. c. 184: 

16 M. L. T. 365. 


-S. 38— Tender — What is not. 

A mere offer by postal letter to tender the ex¬ 
penses of sale and registration by the vendee is 
not a legal tender. (Sadasiva Aiyar and Napier , 
JJ,) Mulpuri Veepayya v. Sanagavarapu Siv- 
ayya. 26 I. c. 121: 27 M. I. J. 482- 

-8. ZB—Offer—By letter—Readiness to- 

deliver. 

The mere expression by a registered posted 
letter of a willingness or readiness to deliver 
is not a proper offer nor of a willingness- 
to execute a release deed without having 
a document ready to be delivered. Ten¬ 
der of money locked up in a box or of goods 
enclosed in a case, which the other party is not 
allowed to open is not sufficient tender and the 
tender as a plea in an action is incomplete unleiS 
accompanied by a tender in Court. (Ayling and 
Sadasiva Aiyar , 1J.) SABHAPATHY PlRLAl v. 

Vayamachalinga Pillat. 38 Mad. 969r 

15 M. L. T. 206: 26 M. L. J. 331: 23 I. C. 581: 

(1914) M. W. N. 226. 

-S. ZB—Payment to one promisee—Effect of. 

The section seems to treat each joint 
promisee as a partner or agent of the other 
joint promisee to accept tender and pay¬ 
ment. So payment to one has the legal 
effect of payment to all. Per White, C. J, 
The section does not deal with the legal con¬ 
sequences of an accepted tender. (White, C. J • 
Sankaran Nair and Sadasiva Aiyar, JJ.) Man- 
NAVA ANNAPURNAMMA V. UPPALA AKKAYYA. 

36 Mad. 544: 18 M L. T. 268: 24 M. L. J. 333. 

191. C. 12: (1913) M. W. N. 328 (F.B.). 

-S. 38 — Tender—Stopping of interest. 

A valid tender must be an unconditional offer to 
pay a specific and ascertained sum. An offer to 
pay the amount found due on a settlement of ac¬ 
counts if the payee undertook to execute an 
indemnity bond, is not a valid tender. A 
valid tender improperly refused stops lurther 
interest. There cannot be a tender or an 
agreement to waive a tender of an unascer¬ 
tained sum. (White, C, J. and Ayling, J.) Lai. 
Batcha Sahib v. Arcott Narayanaswamy 
Mudaliar. 12 I. C. 602: 34 Mad. 320. 


-S. 38— . . 

Assuming that payment to one of several joint 
creditors operates in law as a payment to all. the 
rule does not apply where the payment is made 
fraudulently to one of the - creditors and not for 
the bene6t of all. (Benson and Sundara Aiyar * 
JJ.) Sheikh Ibrahim v. Hama Aiyar. 

35 Mad 685: 21 M L J 508: 10 I, C. 874: 

(1911) M. W. N. 442. 


S. 38— Applies to mortgages , 


A tender to be valid must be a tender of the 
whole amount due and not of apart only an 
tliere is nothing to prevent this general law as 
tenders applying to payments decreed in rcS P fl , 
of a mortgage, (Ashworth, J.C. and Simpson, A. • 
C.) Nawab Mirza Faghfur Mibza v. KhUshau 
Chand. 26 O.C. 59: 74 I. C. 246: 1923 Oudh 

-S. ZB—Applicability—Joint principals — 

Liability of agent to amount. 
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The liability of an agent to account to two prin¬ 
cipals who jointly appointed him is not a liability 
that arises by virtue of a contract between the 
parties but is a liability that is annexed by law to 
the office ot the agent. S. 38 of the Contract Act 
does not apply to such a case. (Das and Kuhvant 
Sahay,JJ ,) Jagdip Prasad Sahi v. Mt Kaju 
Kuer. 2 P. 685: 4 Pat. L. T. 531 : 

75 I. C. 1022 : 1923 Pat. 177 : 1923 P. 464. 

-S. 38 —Payment lo otic mortgagee — Oper¬ 
ates as discharge. 

S. 38 of the Contract Act applies to an offer 
which has been accepted as well as to an offer 
which has been refused, whether S. 38 applies to 
payment to one ot several joint mortgagees or not, 
the rule ot equity applicable in India is that in 
the absence of fraud or an intention to defeat the 
rights of other mortgagees, payment to a single 
mortgagee discharges the morigagor. ( Pipon , J. 
C.) GULMIRAN V. ABDUL RAHIM KHAN. 

73 I. C. 682. 

-S. 38— Co-mortgagees — Joint promisees— 

Payment to one whether discharges the mortgage. 

Payment of the mortgage debt to one of several 
mortgagees operates so as to discharge tue liabi¬ 
lity oi tne mortgagor to other co-mortgagees. 

In view of the difference in the conditions of 
social life in India as in England it appears 
to be doubtful, whether and to what extent the 
presumption prevalent in England, that when 
a claim is on a money bond to two or more 
obligees, they are to be presumed to be tenants 
in common and not joint tenants and discharge by 
one obligee dues not operate as discharge by the 
others, should have effect given to it in this coun¬ 
try, in cases in which equitable belief is claimed. 

( Saunders , J.C.) Maung Nyan Mo v. Ma Po. 

44 I. C. 627 : 3 V. B. R. ^ 1917) 42. 

-S. 38 —Goods sold— Examination of. 

S. 38 only requires a reasonable opportunity to 
be given to the buyer to examine the goods sold. 
(Ormond, Offg , C. J.) Oomersee Raisec & Co. 
v. HaRdimaN. 42 X. C. 382. 

-8s. 39, 55 —Performance accepted after 

time fixed—No right to compensation. 

The acceptance by the buyer of a waggon of 
coal at a time other than that agreed upon 
prevents him from claiming compensation lor 
any loss occasioned by such failure unless he 
shows that at the time of such contract he gave 
notice of his intention to claim compensation. 
(Knox, J .) Sahu Mahadeo Parshad v. Kanhaia 
Lal. 14 I. C. 129. 

-. 39 —Contract — Conveyance — Distinc¬ 
tion- Mortgage, it can he cancelled under. 

Per Karamat Hussain, /.—A mortgage is dif¬ 
ferent from a contract and the mere registration 
of a mortgage deed vests an interest in the mort¬ 
gagee which cannot be defeated and so a mort¬ 
gage cannot be cancelled under S. 39 of the Con¬ 
tract Act. (Karamat Hussain and Chamier, JJ.) 
Rashikal v. Ramnarain. 9 A. L. J. 198 : 

13 I. C. 573 : 34 All. 273. 

VOL. 11—82 
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-8. 39— Refusal to perform—Right to 

cancel. 

Te enable a party to a contract to be relieved 
from its future performance by the conduct of 
the other, the conduct must amount to a renun¬ 
ciation or absoluie refusal to perform the 
contract, such as would amount to a 
revision if be had the power to rescind. 
Where a party to a contract complains about 
the delay in carrying out the contract and pro¬ 
tests against the other party’s right to put an end 
to it, refusal to perform is not effected. [San. 
derson, C. J. and Richardson, J.) Burn & Co , 
Ltd. v. Thakur Saheb Sree Lukhdirjee. 

28 C. W. N. 104 : 1924 C. 427. 

-8. 39 —Default in performance— Dama¬ 
ges. 

Where there is a contract of which specific 
performance would not be decreed by a Court of 
equity, the plaintiff is entitled owing to the 
wrongful repudiation of that contract by the de¬ 
fendants, to treat the contract itself as at an end 
and to recover damages for the loss of it in ad¬ 
dition to damages in respect of those breaches of 
it which may have been committed belore repu¬ 
diation. (Mookcrjee and Roe, JJ.) Nilakanta 
Roy v. Lalit Mohan. 29 I. C. 989 : 

19 C. W. N. 933. 

-8. 39 —Delivery of goods—Cash payment 

on delivery of Railway receipts—Credit allowed 
— Rescission on refusal to fay. 

Where a contract for supply of goods contained 
a condition regarding cash payment on delivery 
of Railway receipts but credit has for long been 
allowed to the purchaser, the recission of the 
contract on the ground of the purchaser's refusal 
to pay cash on one occasion cannot be sustained 
under S. 39. (Johnstone and Beadon, JJ.) Sunder 
Singh v. Krishna Mills Co.. Ltd. 

11 P. L. R. 1914 : 22 P. W. R. 1914 : 

23 I. C. 91 : 63 P. R. 1914. 

-S. 39 —Sale of immoveable property — 

Postponement of performance—Rescission by ven¬ 
dor—Damages. 

Where under a contract the vendee is required 
to purchase within a certain date and he defers 
performance till a litigation between the vendor 
and a third party no suit by the vendee in conse¬ 
quence of which the vendor rescinds the contract 
comes to an end is maintainable alter a long 
lapse of time tor damages for breach of contract. 
(Wallis, C, J. and Odgers, J.) Suri Chetty 
Ranganathan Chetty v. Gadala Parthasara- 
THY. 40 M. L. J. 18 : 13 L. W. 77 : 

29 M. L. T. 67 :61 I. C. 457 : (1921) M. W. N. 94. 

-Ss. 39 and 64— Sale — Purchaser's title. 

A purchaser under a contract of sale is entitled 
to a good and marketable title. If the title is 
doubtful, e. g. it a mortgage has been created by 
a third party and it requires investigation, the 
purchaser cannot be compelled to rescind the con¬ 
tract or to accept without investigation the doubt¬ 
ful title. 9 A. 705 P C. Dist. ( Wallis , C. J. and 
Ayling, J.) Madurai Chetty v. Babu Saheb. 

52 I. C. 971. 
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- —8s. 39 and 6 Breach of contract of ser¬ 
vice. 

Ss. 39 and 64 and justice, equity and good con¬ 
science require that a servant who quits his 
master’s service in India before the expiry of 
the contract period, should be ordinarily paid 
for the full period tie worked under tne master 
deducting tne damages caused by the breach. 
(Sadasiva Aiyar, J.) Chockalinga Modalur v. 
Mahomed Sheriff Sahib. 12 M. L. T. 594 : 

23 M. L J. 680 : 17 I. C. 894 : 
(1912; M. W. N. 1212. 

-S. 39— Repudiation — Limitation. 

Repudiation of a contract by a party to it does 
not give rise to an act on on tne repudiation but 
it is the breach that gives rignt to the action and 
limitation tuns from Such time. [White CJ. and 
Sankaran Nair, J.) 22 M. L. J. 207: 

10 I. C. 320 : 10 M. L. X. 496. 

-S. 89 —Failure of one party. 

Under S. 39, a party to a contract can put an 
end to it when the other party to it fails to per¬ 
form his promise in its entirety. But if he does 
not choose to do so, the contract holds good. 
(Abdur Rahim and Ayling.JJ.) SUBBAK.wa KED- 
di v. Wanikka KoU.ndan. il91l) 1 tt. W N. 265 : 

10 I. C. 258 . 9 M. I. T, 479 

—-Ss. 89, 49 and 93 —Failure on plaintiff’s 

part. 

Appellmt agreed to purchase from respondents 
certain fl ur, the terms of the contract being 
‘Ready delivery within one week.’ Delivery was 
not taken and not a>ked for. On respondent's 
enquiry appellant asked lor delivery of halt the 
goods. Respondent refused and cancelled the 
contract. Appellant then asked f ix the delivery 
of.the whole and on respondents refusal brought 
a suit fur da nages.. Held, that the appellant 
was entitled to no damages as he had tailed to 
perform his part of the contract by not asking 
for the delivery of the whole as agreed [Evans, 
A J. C) Tota Ram v. John’s Flour Mill, 
Delhi. 10 l. C. 18 

-S. 39— Mortgage — Part consideration 

not paid. 

■ The section does not apply to a mortgage in 
which interest in the property has pissed and 
under which part of the consideration has not 
been paid. (Muilick and Jwala Prasad, JJ.) 
Makhan Lal v Hanuman Baksh. 

1 P. L. W. 250 : 38 I. C. 877 : 2 P. L. J. 168. 

—;-Ss. 39 and 223 —Rescission of Agency — 

Grounds. 

Where the agent who had suffered losses on 
contracts made for the principal, and the prin¬ 
cipal failed to indemnify the agent after demand 
was made, and failed to honour the hundv-drawn 
on him and as the promise to indemnify is an im¬ 
plied term of the contract of agency, the default 
of the principal and his conduct afterwards jus 
tify a rescission of the contract of agency under 
S. 39; {Pratt. J. C. and Boyd, A J. C.) RajiRAM 
Randlal v. Abdul Rahim. 311. C. 450 : 

WSb .0 9 S. L. B. 77. 
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-*-Ss. 39 and 75— Rescission of contract— 

Notice of insolvency — Sale of goods . 

A purchaser.of goods failed to take delivery of 
goods and ihe vendors on receiving notice of the 
insolvency of the purchaser served him with a 
notice declaring that they pat an end to all the 
forward contracts to which they neither received 
a reply mr an offer to pay and take delivery. Held 
ihat the vendors bad validly rescinded the con¬ 
tracts and weie entitled to exact compensation for 
the loss occasioned thereby, f Crouch and Hay¬ 
ward, A.J.Csj MESsks. James Finlay & Co., 
Ltd. v. Messrs. David Sassoon & Co 

27 I. C. 102: 8 S.L.B. 95. 

-Ss. 39 and 73— Breach of contract — Res¬ 
cission and damages. 

Where a party repudiates or disables himself 
entirely beiore the date o* periorinance from per¬ 
forming his part of the contract, the other party 
may rescind and without waiting for the date may 
sue lor damages at once. The right to rescind 
and to damages is enacted in Ss 39 and 73 of the 
Contract Act. (Pratt, J. C.l In re. Jiwanji PlR 
Bhoy. 19 I. C. 653 : 6 S. L. B. 187. 

-S. 39— Rescission—Right to 

The ngnt of rescission arises only when the 
other paity tails to pe'forin the contract in its cn- 
tneiy. thrall, J. C. and Hayward , A. J. C.) AjU- 
mal v. Secretary of State. 17 I. C. 37: 

6 S. L. B. 103. 

-S. 41 —^cofc of — Mortgage—New invalid 

mortgage—Prior mortgage kept alive. 

S. 41 of the Contract Act which provides for 
the discnarge of a contract by t ie acceptance of 
performance by a third paity, appbes only when 
the contract has in tact been performed. A Hindu 
mortgaged his tive-suths share of a village and 
died leaving a widow and a divided nephew as 
his reversioner, 1*110 nephew who owned the re¬ 
maining one sixth oi the village mortgaged it to 
the same mortgagee. Subsequently tile widow 
and nephew ipmtly executed two mortgages of 
the whole village fur the amounts due under their 
old inoitgages. The mortgagee sued oil the later 
mortgages bu the mortgage was held to be un- 
entoiceble so far as the widow was concerned. 

Thereupon he sued on the original mortgage. 
Held, that though the mortgagee's intention at 
the time of ; he later mortgages was to accept a 
new security in lieu of the old, yet as this was 
frustrated by the later mortgage being held in¬ 
valid against the widow, it was inequitable for the 
nephew's sons who had succeeded as reversioners 
ol the original mortgagor, to set up that the later 
deens operated as a release of the mortgage effect¬ 
ed by him. The mortgagee could thereiore en¬ 
force the original mortgage against five-sixths 
share ol the village. (Lord Patker,) Har Chandi 
Lal v. Sheoraj Singh. 39 All 178: 32 M. L, J. 241: 

15 A. L. J. 223: IP L. W. 330: 5 L. W. 609 : 

25 C. L. J. 316: 2 M. L. J. 242 : 21 C. W. N. 765: 

19 Bom. L. B. 444: 39 I. C 43: 44 I. A. 60: 

(1917) M. W. If. 290. (P. C.) 

-S. 43— See also Contribution. 

-S. 43— Joint promisors — Minority of oac 

—Liability of the other. 
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One of two joint promisors cannot plead the 
minority and the consequent immunity of the 
other from liability, as a bar to the promisee's 
claim again>t himseli. (Sir Lawrence Jenkins.) 
Jamna Bai Saheb Mohitai Avergal v. Vasanta 
Rao. 39 Mad. 409: 43 I. A. 99: 14 A. L. J. 334: 
18 Bom. L. it. 432. 31 M. L. J 18: 3 L W. 540: 
24 C. L. J. 74: 20 M. L. T. 31; 34 I. C. 213: 

(1916j 1 M. W. N. 402 (P.C.). 

-S. 43— Suit for contribution—Joint lia 

bilily when extinguished. 

Where joint-debtors (who were joint tortfea¬ 
sors in the suit) have under a compromise in Court 
contracted to pay a sum ot money to the plaintiff 
and some of them pay oi ibe sum and sue the rest 
lor couiriDuliou, their claim cannot be resisted on 
the ground that all of thtm were joint tort-ieasois 
helore the compromise. 

The doctrine that there is no contribution bet¬ 
ween joint toit-feasors* enunciated in Merrywca- 
ther v. Nixon (2 Sui. L. C. 5o9j cannot safely be 
extended to India. (Richards , C. J. and Rafique, 
y.jNiHAL Singh v. Collector of Bulandshahak. 

38 All. 237: 33 I. C. 16o: 14 A. L. J. 275. 

- S. 43— Suit against firm's name. 

A suit against tne hrm in the hrm’s name bars 
a separate suit against the representatives ot a 
deceased partner, (Kajijt . J.) Mukkandkai 
.KaLYANRAI V. VlRANDKAKAl CHANDRA. 

42 1. C. 815 : 19 horn. L. R. 837. 

-S. 43— Scope — Co-contractors. 

The edect of S. 43 is to entitle plaintiff to get a 
decree against any of the co-contractors though 
plaintiff cannot gel a decree against both. Case 
law discussed. ( MacleoU , J.) biUVLAL Motilal v. 
Bikdichand Jivakaj. 40 1. C. 194 : 

19 Bom. L. R. 3<0 

-Si. 43 and 44— Co-mortgagors—Release of 

one — Effect. 

A release of one of two mortgagors does not 
release tne other. (Mookcrjee and Rankin, JJ.) 

• Ciiand Mall Babu v. Ban Behaki Bose. 

50 Cal. 18 : 74 I. C. 1021. 1924 Cal. 209. 

--S. 43 — Joint tenants—Liability for rent 

Where one of severa' joint tenants is liable for 
the whole rent on the dcatn ul one of such joint 
tenants leaving several heirs no question can 
■ ^rise as to whether the liability is joint or scveial 
Ail the parceners c institute inlaw one heir. 
{C.C . Ghose ana Panton , JJ.) Abinash Chandra 
Roy v. Fulchand chaudhuri, 60 Cal. 737 : 

74 I. C. 1032: 1924 Cal. 165. 

—*-S. 43— Rent and cesses—Lessees — Lia¬ 

bility of heirs of original lessee.. 

A suit lor rent and cesses was instituted against 
the heirs of the original lessees without serving 
some ol them by proper notices. Hr Id that so far 
as the original lessees were concerned, their lia¬ 
bility lor rent was, in the aosence ot a contract 
to the contrary, joint and several and any one of 

• them could be sued lor »he entire rent. 11 C. W 
N. lu2b; 12 C. L. J. 591; 22 C W. N. 289, 5 Pat’. 
I*. J. 32 Rel. A suit for cesses is maintainable 

• against all the heirs of one of the original lessees 
■although the heirs of the other original lessees. 
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are not properly made parties (Chattcrjea and 
Cuming , JJ ) Mahendka Nath Bose v. Abinas 
Chandra Bose 27 C. W. N. 521: 

77 I. C. 364: 1023 Cal. 61 5 

• 

-S. 43 Co-contractor—Bankruptcy of — 

Liability of others. 

It is no answer to a claim for rent against three 
tenants that it one of them becomes an insolvent, 
the oilier persoi s are not liable to pay the rent. 

(Fletcher and Cuming, JJ .) Amrita Lal 

Ghose v. Xarain Chandra Chakravakthi. 

53 1. C. 973 : 30 C.L.J. 515. 

- 1 -S. 43— Judgment-debtors—Mesne profits 

— Release of some. 

A release granted (o one of several judgment- 
debtors without any intention to release ihe others 
will discharge the others only Protanto anil not 
in respect ot the entire mesne prohts decreed. 37 
Cal. 559 Ref. ( Mookcrjee and Bcachcroft , JJ.) Ma- 

KUND blNGH V. SARASVATI BlBI. 

51 I. C. 98: 29 C. L. J 245 

-S. 43 — Suit for rent against one of seve¬ 
ral co-heirs of tena nt. 

S. 43 of the Coniract Act is not applicable to a 
suit for arreais ot rent against one of several 
heirs of a deceased tenant. A landlord cannot main¬ 
tain such a suit wi hout joining ihe other bens. 
(IVoodroffec and Smithcr, JJ.) Siba Krishna, 
Sinha SARMA v. Jauat Chandra. 45 1. C. 732. 

-S. 43— Lo-hcirs— Liability of , for rent. - 

Per iV. B. Chattcrjea , J. When the contract is 
by a single person as a tenant and he dies, the 
liability ot Ins Lcirs is a joint liability, for co heirs 
form a siDgle pers n. 1 he liability oi joiDt ten ants 
for rent is a joint and several liability. Per Rich¬ 
ardson, J. Liaoili y in joint; on tne death one of 
the joint promisors the liability of the 
surviving becomes the liability promisors 
and no liability de-olves upon the heirs 
of the legal repre-entatives ot the deceased pro¬ 
misor. The liability ol co-tenants is piesumably 
joint and several. There being no survivorship 
amongst co-tenants not having under S. 43. the 
right to be Sued together, prima facie the liability 
is joint and several. (.V. R. Chattcrjea and Ri¬ 
chardson, JJ.) KRISHNA Das Roy v. Kali Tara- 
CHOUdhurani. 44 I. C. 80: 22 C. W. N. 289. 

-S. 43— Rent suit against some heirs of 

the deceased tenant. 

Suit for arrears ol rent not falling due, in the 
lile-time ol the deceased tenant, can be maintain¬ 
ed against some of his heirs. The suit is not bad 
though all heirs are not joined. (Fletcher and 
Teunon, JJ.) La lit Mohan Sinha Roy v. H*ran 
Chandu Khamrui. 36 I. C. 243. 

- S. 43 —Parties jointly interested. 

Where parties are interested jointly by law in 
a contract by a single person, S. 43 cannot be ap¬ 
plied. * (Chatterjee and Ntivbould, JJ.) Shaik 
Sahid v, Krishna Mohan Barak. 

35 I. C. 563 : 24 C.L. J, 371. 

-Ss. 43 44 —Joint promisors—Dismissal 

of suit against—Appeal. 

In a case where the plaintiff’s suit has been 
dismissed against a number of joint promisors 
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there cannot be an appeal against some only of 
these promisors either on the footiDg of release 
under S. 43 or on the footing of joint and 
several liability under S. 44 because there cannot 
be a suit for contribution by the respondents im¬ 
pleaded against the respondents not impleaded. 
(Chatterjee and Bcachcroft , JJ.) Jogesh Chan 
I)RA v. Bama Sundari Debi. 34 I. C. 138. 

-S. 43— Joint tenants — Representative. 

Ordinarily all tenants of a holding are neces¬ 
sary parties to a suit in order that a decree and 
the sale in execution thereof may have the con 
sequences mentioned in Chapter XIV of the Act. 
Where one of a number ot tenants is put for¬ 
ward by the rest as their representative, be can 
be regarded as a sole tenant, whether he can be 
a representative is a question of tact. (Jenkins, 
C.J. and Mullick, J.) Chamat KakiNI Dasi v. 

Trigusa Nath Sardar. 

19 I. C. 989 : 17 C. W. N. 833. 


-Si 43 and 201 —Joint contract—Whether 

terminated by the death of one of the joint con¬ 
tractors—Limitation Act, Art. 116. 

A joint contract of agency created rby a regis¬ 
tered Kabuliyat is not put an end to by the death 
of one of the promisors as the agency is joint and 
several according to S. 43 of Indian Contract Act. 
The surviving ajjent will be liable to render ac¬ 
counts and a suit against him is governed by Art. 
116 of the Limitation Act. (Mooktrjec and Beach- 
croft, JJ.) Bhagirath Samanta v. PremChand 
Pol 16 I. C. 852 ; 17 C. L. J. 201. 


_S. 43— Applicability—Debt due from 

firm—One of the parties or contributaiy — Liabi¬ 
lity to pay. 

S. 186 of the Companies Act can be resorted to 
to recover money from the firm by selecting 
one of the partners who is a contributory and 
calling upon him to liquidate the whole debt. The 
principle of S. 43, Contract Act applies to such a 
case. (Broadway, J ) Goiiind Singh v. Union 
Bank oe Inijia. 4 Lah. 239 : 77 I. C. 338 : 

1924 L. 148. 

(On appeal from 1923 L. 85). 

-S. 48 —Joint vendees—Major and minor 

- Enforceability. 

A contract of sale entered into by a major and 
minor vendee, in which shares were fixed but not 
the portion of purchase money to be paid by each, 
is a joint transaction which can be enforced against 
the major vendee. (Harrison and Zafar Ali, JJ ) 
Sain Das v. Ram Chand. 4 Lah. 334 : 

5 L L. J. 469 : 1924 Lah. 146. 


_S. 43 —Suit against a partner in an 

individual capacity—Could not be continued 
against the firm. 

S. 43, Contract Act, does not enable a person 
suing one or two partners in their private capaci¬ 
ty, and failing to establish his claim to continue 
the suit against them as against the firm. ( John¬ 
stone and Lc Rossignal, JJ.) Ram Adin v. Mun- 
Sfli Ram. 31 I. C. 209 : 154 P. W. R. 1915 : 

76 P. B. 1915. 


-S. 43 —Joint promisors—Liability to bs 

sued singly. ' 

S. 43 of the Contract Act takes away the right 
of a joint-debtor to be sued jointly. Where two 
persons jointly take a lease cf a house, in the ab¬ 
sence of any agreement to the contrary, they are 
jointly and severally liable to pay the rent and it 
is open to the landlord to sue one or both of 
them. If in such a case, the landlord sues only 
one, the Court may require the other also to be 
made a co-defendant. (bcott-Smith, J.) Living¬ 
stone v. Feroz Din. 

27 I.C. 94 : 107 P. R. 1914 : 203 P.L.R. 1915. 

-S. 43 —Liability not determined— Res- 

judicata. 

The liability between two defendants interse 
was left undetermined in a suit. One of the defen¬ 
dants then sued the other defendant for contribu¬ 
tion. Held that the question that was left un¬ 
decided was not res judicata. (Johnstone, J.) 
Taja Khan v. Muhammad Khan. 

71 P. L. B, 1911 : 10 I. C. 839 : 

66 P. W. R. 1911. 


- S. 43 —Registered Pattadar with limited 

interest in land paying Government Revenue , 
can recover from other persons having interest. 

A registered patudar of land with a limited 
interest therein, who pays the whole of the 
Government assessment is in the position of a 
co-mortgagor and has a right of contribution as 
against other persons interested in the laud on 
which the revenue was a charge. (Wallis, C.J. and 
Krishnan, J.) Muhammed Khali v. Alathadi- 
Malwa Kunhi Rama Nair. 12 L. W. i80 : 

59 I. C. 262 : (1920) M. W. N. 477. 


-Ss. 43 and 253 —Loan by partner to the 

partnership—Suit for recovery of—Maintain¬ 
ability. 

A partner in a firm can have a dual capacity, 
that of creditor of the firm as well as that of part¬ 
ner in it. . . • i 

In the abseoce of an express or implied stipula¬ 
tion or trade custom to the contrary, inierest is 
payable to a partner for money paid or advanc¬ 
ed by him to the firm, beyond the amount agreed 
to be subscribed as capital, the payment being 
regarded as a loan.. 

The partner who so lends is a promisee of the 
firm, but he is also one of the joint promisors to 
himself, and under the second paragraph of S. 43 
of the Contract Act he can only call upon each 
of the other joint promisors to contribute equally 
to the payment to be made to himself as pro¬ 
misee. ( Halifax , A. J. C.) Govind r. GajbaJ 
Simgh. 64 I. c. 183. 


-S. 43— Costs —C. P. Cede, S. 35. 

A suit for contribution in respect of costs is not 
maintainable. (Stuart, A. J.C.) Jamskad Ali 

Khan v. Zahur-ul- Hasan Khan. 

33 L C. 357 : 18 0. C. 340. 

-S. 43— Handnote—Suit against one of 

two joint promisors is competent. 

A suit on a hand note executed by several per¬ 
sons is not bad simply because one only of th 
joint promisors has been sued. In such a case 
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each of those liable under the hand note is liable 
to the full extent of the loan if not there are sonqe 
special terms in the contract which in some way 
limit or restrict their liability, and under toe pro¬ 
visions of S. 43 of the Contract Act the lender is 
quite competent to sue all or any, as he may 
cho ise, of those who have incurred ihe liability. 
(Miller, C J. and Foster, J.) Bishuxnath Sahay 
v. Nan'ku Phasad. 76 I. C. 988 • 

2 Pat. 466: 1924 P 164. 

-S. 43 — Joint and several liability under 

•decree—Apportionment in execution — Remedy. 

Where a decree creates a joint and several 
liability, the judgment debtors cannot in execu¬ 
tion claim an apportionment. If executed for the 
whole against any one his remedy is to sue for 
•contribution. (Mullickand Buck mil, JJ.) Sia 
Shachari Peari v. R*m Kishori Kuer. 

2 Pat. 796 : 74 I. C. 867 : 1924 P. 262. 

-S. 43 (2)— Contribution— Essentials. 

A person iu wrongful possession cannot bring 
a suit for contribution ii payment was made in 
suppoitof his own title.(Cas/>cr$c and Chatterjee 
JJ.) Jinnat Ali v. Fateh Ali. 

16 C. W. N. 332 : 9 1. C. 2l9 : 13 C. L. J. 646. 

—8 43 (2) —One judgment debtor paying 
full decree amount — Eight to contribution — 
Basts of. 

Where one of several judgment debtors satis¬ 
fies the whole decree, he can ask tor contribution 
founded not on contract but on a general principle 
of equity. The community ot burden and benefit 
is the real ground ot the right to contribution 
-l Phillips and Venkatasubba Rao, JJ.) AbboY 
Naidu v. Ramchandra Naidu. 

19 L. W. 686 . 76 I. C. 905 : 1923 M. W. N. 925 : 

1924 Mad. 279. 

-S 44 —Co-heirs-Liability for rent-Claim 

barred against some of them. 

Although under certain circumstances one of 
the sevc'al joint tenants may be made liable for 
the whole rent, yet whe-e the claim for the arre¬ 
ars oi rent agai m t some of the heirs of the origi¬ 
nal tenants is barred, ihe remaining heirs cannot 
. be made separately liable for entire rent, (New- 
bouId and Panton , JJ.) Kishori Mohan Tala 
PATH A V. Osi PRAMANICK. 48 I. C. 630. 

- — -8. 44— Release of some mortgagors 

Under the Indian Law a release by the creditor 
of one of tne mortgagors, jointly and severally 
liable without expressly reserving his remedies 
against the other mortg »gors, has net the effect 
of releasing the others. (Sanderson, C J. and 
Mooktrjee, J.) Krishna Charan Barman v. 
Sanat Kumar Das. 44 Cal. 162 : 25 C. L. J. 24 : 

34 I. C. 609 : 21 C. W. N. 740. 

-- -8. 44— Applicability—EngHsh Law. 

The English Law doctrine that the release of 
one of several joint debtors releases all fruin lia¬ 
bility, has no application to India as evidenced bv 
S. 44 (Mookerjee and Carnduff, JJ ) Bhawani 
JKoek v. Darsan Sing, 

111. C. 450 . 14 C. L. J. 354. 
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-8. 44 —Joint judgment-debtors—Release 

of one. 

The release of a joint judgment-debtor docs not 
operate as a release of the others. It confers on 
them no higher rights than they would have had 
prior to the judgment but they can claim the be¬ 
nefit of the amount actually paid by the released 
judgment-debtor. 5 M. 37, diss : 33 M. 317 : 37 C. 
559 : 14 C. L. J. 354 ref. (Sadasiva Aiyar and 
Napier, JJ.) Moolchand v. Alwar Chetti. 

39 Mad. 548 : 29 I. C. 303 : 17 M. L. T. 449 

-8. 45 

Applicability. 

Co-heirs. 

Co-mortgagees. 

Coparcener. 

Co-sharer. 

Firm. 

Joint Promisees. 

Applicability. 

-8.45— Applicability of — Suit for posses¬ 
sion of land. 

It is doubtful whether S. 45 applies to a claim 
for possession of land. Where, however, the suit 
is really for specific perforance of a contract, the 
defendant may plead S. 45 as a bar. (Reid, C. 
J. and Rattigan , J.) Muhammad Ali v. Muham¬ 
mad Shaib. &7 p. r. 19U ; 

49 P. L. R 1912: 12 I. C. 850 : 242 P. W. R. 1911. 

Coheirs. 

-8. 45 -Co-heirs — Cause of action — Joint 

promisees—Right of suit. 

One debt creates a single and indivisible liabi¬ 
lity which gives rise to one single cause of action. 
One of several heirs of a deceased obligee cannot 
sue for his share in the money due under the 
bond. 7 A. 313 F. (Knox Karamat Husain and 
Griffin. JJ.) Gharfoor Khan v . Kalandari 
Begam. 33 All. 327 : 9 I C. 127 : 8 A. L. J. 79. 

-S. 45— Co-heirs—Bond in favour of 

manager—Payment one of the heirs—Not a dis¬ 
charge. 

Payment to one of the co-heirs of a promisee 
under a bond would not discharge the promisor 
from his liability. So also are payments made to 
a junior member of a Hindu family during the 
life time of its manager in whose favour the bond 
was executed. A payment made to one of the 
sons of a promisee under a bond, while the latter 
was under a sentence of transportation and while 
there were other sons of the promisee alive at the 
time, does not discharge the bond. (Seshagiri 
Aiyar and Napier, JJ.) AnKALAMMA v. BBLLAM 
CHENCHAYya. 41 Mad. 637 : 7 L W. 221 : 

34 M. L. J. 315 : 45 I. C. 419 : 23 M. L. T. 215. 

-8. 45— Co-heirs — Payment to one — If 

valid discharge. 

A payment made to one of the several heirs of a 
deceased promisee is not binding on other heirs. 
36 M. 544 Dist. (Sadasiva Aiyar and Hannay , 
JJ.) MUNIANDi SERVAI V. RAMASAMI. 


29 I. C. 586 
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-S. 45 —Co heirs—Payment to one of mort¬ 
gagees. 

Where money is advanced on a mortgage by a 
single individual, a release of the mortgage debt 
by one of ihe heirs of ihe deceased mortgagees 
on payment to him of the entire mortgage money 
does not bind the other heirs ot the mortgagee. 
(Stuart and Kanhatya Lai , A. J. C .) RUDRA 
Singh v. Jangi Singh. 18 0. C- 154 : 

30 I. C. 371 : 2 0. L. J. 361 

Co-mortgagees. 

-S. 45- Co-mortgagees— Suit by one — 

Others to be impleaded as defendants—Decree for 
whole amount — Procedure—Form of decree. 

Where a property is mortgaged to two persons 
as tenants in common and there is no covenant 
to repay each separately a moiety of the amount, 
the light of either mortgagee, who desires to 
realize, failing the consent ot ins co-mortgagee is 
to sue lor a mortgage decree in respect of the 
wh.le sum secured, joining his co-mortgagee as 
defendant. In such a case the decree should 
provide for all necessary accounts and payment, 
except ihat there can be no judgment for a s'un 
of money entered as between the mortgagee 
defendar t and the mortgagor. ( Lord BucMmaster.) 
Sunitabala v. Dhaka Sundari. 

46 I. A 272 : 37 M L. J. 483 : 17 A. L. J. 997 : 

22 Bom. L. R. 1 : 24 C. W. N. 297 : 

53 1. C 131 : 11 L W. 227 : 

(19i9i M. W. N. 821 (P.C.) 

-S. 45— Co-mortgagees— Payment to otic 

in disregard of notice by the other not to pay — 
Effect. 

A mortgagor who paid the whole of the mort¬ 
gagees in disregard ot a notice by the other not to 
pay and who is compelled to pay again, the share 
ot the other, cannot claim a relund from the 
mortgagee whom he has paid in full. (Tudball 
and Chamier, JJ ) Dakuni Din v. Bhawani 
Prasad. 24 I. C. 88. 

-S. 45 -Co-mortgagees—One of several , if 

can sue for sale for his share of debL 

One of several co-mortgagees cannot maintain 
a suit for sale ot the entire mortgaged property 
to recover his share of the debt only. A.W.N. 
(1896) 153 Dist. A. W. N. (1892» 246 F. (Tudball 
and Rafique, J J .) Lachhmi NaRain v. Bishnath 
Prasad, 20 I. C. 151. 

-S. 45— Co-mortgagees—Right to sue — 

Right of one , when others estopped. 

Co-mortgagees are presumed in equity to be 
tenaots-in-common of the mortgage debt and 
their interests are severable or partible among 
themselves. Each of them can sue joining the 
un a illing co-obligors as defendant. -Similarly if 
some of the co-mortgagees aie est; pped trom su¬ 
ing, the Court can sever ihe debt and give decree 
to the others lor their share. ( Richardson and 
Beachcroft, JJ.) Sakhuddin Saha v. Sonaulla 
Sarkar. 27 (J. L. J. 453 : 45 1. C. 986 : 

22 C. W. N. 641. 

■-S. 45— Co-mortgagees—Payment to one 

not a discharge ' 

A payment of the mortgage debt by the mort¬ 
gagor to one of the several mortgagees is not a 


CONTRACT ACT {IX OF 1872), S. 45-Co-mort*- 
gagees. 

valid payment as against the other mortgagees. 

(Mookcrjee and Beachcroft , JJ.) Umash Chan¬ 
dra BANERJEE V. DINABANDHU MaHANTI 

29 I. C 956 : 21 C. L. J. 570.*. 

-S. 45 —Co mortgagees—Payment to one' 

Discharge. 

Where money was lent on joint account by two- 
brothers who were appointed executors of the 
deceased testator by his will, the mortgagor in- 
making repayment must see that he made the 
payment to and obtained a receipt from a person- 
entitled to give him a discharge. Notwithstand¬ 
ing the fact that the money lent formed a portion- 
ot the estate ol the deceased, it d d not vest in the- 
executors as such under S. 4 of the Pro. and Adm. 
Act, but vested in them by virtue of the bonds; 
which were given to them by the mortgagor and 
therefore an endorsement of payment by one 
mortgagee did not amount to a discharge under 
S. 92 of the Pro. and Adm. Act. ( Fletcher and 
Teunon, JJ.) Chandra Mohan v. Satya Kripal. 

29 I. C. 139. 

-S. 45 —Co mortgagees—Several mortga¬ 
gees—Suit by one for his share on allegation that 
others hail received their shares. 

A suit by one of several mortgagees for reco¬ 
very of whatever was due under the mortgage 
securtiy cannot, when all the mortgagees are par¬ 
ties thereto, be defeated on the ground that the 
plaintiff could not sue for a portion of the mort¬ 
gage money. (Mookerjce and Beachcroft , JJ-Y 
Ramchandka Mar war i v. Bhadhai Singh. 

25 I. C. 440 : 19 C. L. J. 327. 

-S. 45 - Co-mortgagccs—Payment to one 

—Sot effective as a discharge. 

Payment of the entire mortgage money to one 
of several co-mortgagees without the consent of 
the others does not operate as a good discharge 
of the liability of the mortgagor. 68 P. R. 1217 
Foil. (Shadi I.al, C. J. and Harrisons J ) MT- 
Malan v. Tara Singh. 

4 Lah. L. J. 23 : 1922 Lah. 64. 

-S. 45— Co-mortgagccs—Payment to one 

—Not effective as a discharge , 

The mortgage debt is not completely discharged, 
by the payment of the mortgage money to one 
cf several co-mortgagees without the consent ot 
the others even though the name of the 
payees was entered in the revenue record as 
sole mortgagees 68 P. K. 1917 foil. 7 P. R* 
1913 : 35 P.L.R. 1916, Ref. (Broadway, J.) Maya 
Ram v. Habib. 3 I.ah. L. J • 602. 

-S. 45 —Co mortgagees—Payment to one 

— Discharge. 

Payment to one of several co-mortgagees does, 
not preclude the other co-mortgagees from en¬ 
forcing their security. (Shadi Lai, C. J• a "‘* 
Harrison, /.).VIalan v. Tan Singh. 63 I. C, 744. 

-S. 45— Co-mortgagees—Payment to one 

— Liability of mortgagor. ., 

The mortgagor is bound to pay the debt to a 
the co-sharers according to their shares, * 
mortgagor is not responsible for the manner in 
which the money is spent after it leaves 
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gageea. 

hand. (Kensington and Beadott, JJ.) FaftEb 
Mahammad tf. Sultan Mahammfd. 

97 P. W. R. 1918: 19 I C. 122: 137 P. L. R. 1913. 
This view is no longer good law Vide 5« I. C. 181 : 

24 C. W. N. 297 tP. C.'. 

-8. 45— Co-mortgagees — Payment to one — 

Discharge of debt. 

Faymert to one of two mortgagees is not dis¬ 
charge of mortgagor's liability to the other. 
Unless the contrary is shown, mortgagees must 
be regatded as having a separate interest in the 
money advanced by them although they take a 
joint security and must be treated as tenants in 
common and not joint tenants. 20 M. 4’6:36M. 
544. Not foil. 38 Cal 342: 21 C.L.J. 570. Foil S. 38 
(3) of the Contract Act relates to joii t promisees 
and not to co-mortgagees whose interests are 
several. (Miller, C,J. and Contts , 7) Syed Abbas 
Ali v. Misri Lall 6 Pat L J. 376 : 56 1. C. 403: 

1921 Pat. 86 : 1 Pat. L. T. 339. ! 

-S. 46— Co-mortgagees — Mortgage debt 

jointly payable to three brothers—Release by one. 

A release given by one of the co-mortgagees is 
not a discharge of the entire mortgage much less , 
a release given by one of the beiis o! a deceased 
mortgagee. The mortgage subsists to the extent 
of the shares of the others who are entitled to get 
a mortgage decree to the extent o t their propor 
tionate shares. (Jwala Prasad and Adami. JJ.) 
Banamali Satpathif Talua Ramhaki Pattra. 

. :. 5 Pat. L. J. 151 : 

i 55 I. C. 841 : 1 Pat. L. T. 102. 

' . Co-parcener. . • ‘ 

- 8.45— Co-parcc^cr — Joint Hindu family 

— Manager. 1 

The manager of a joint Hindu family can en¬ 
force a contract made with the family and the 
junior members are not necessary parties. (Lord 
Robson .) Kishen Parshad Har Narain 
SINGH. 33 All. 272: 88 I. A. 45: 15 C. W, N. 321 : 
8 A. L. J. 256: 9M.L T. 343 : 13 C. L. J. 345; 

21 M, L J. 378: 13 Bom. L. R. 359: 

9 I. C. 739: (1911) 2 M W. N. 395 (P. C.). 

- 8 45 —Co-farceticr—Tender to Manager 

of Hindu family is valid. 

Where a mortgage is really entered into by a 
joint Hindu famil'y though it is in the name of a 
minor member, tender of the mortgage-money to 
the managing member is a good and valid tender 
in law. 'Lmdsay and Sluait.Jj ) Shko SARAN 
v. Ram Lagan. 19 A. L. J. 852 : 64 I. C 413: 

44 A. 64: 1922 A. 355. 

-S. 45 -^Co-parcener — Hindu jo’nt family 

— Suit on debt — Parties—Addition as co-defend¬ 
ant. 

The members cf a joint Hindu family entitled 
to a debt, whether secured or not, occupy the 
position of joint-creditors ard are necessary 
parf’ts to a suit frr ihe recovery cf the debt. If 
some of them ref*ve to join as plain-iffs they 
might be added as defendants in order that the 
debt* rs might be relieved of all liability, 33 A 272 
P. C, Ref. to all. (Griffin and Chamier , JJ.) 
Naht Lal v Lala. 14 I. C. 36 : 9 A. L. J. 410. 


CONTRACT ACT (IX OF 1872), S. 45—lirm. 

Co-sharer. 

-S. 45 —Co-sharer — Rent—Payment to co¬ 
sharer landlord — Hoik far binding on others. 

A co-sharer in whose sole name the title deed 
stands is not entided to object to the tenants pay¬ 
ing to his co-sharers their shares. He is not 
bound by pa\ merits beyond their share unless 
they were made bona fide in which case he is 
enticed to maimain a suit for his owd share of 
the rent without making his co-sharers parties. 
(Sadasiia Atyar and X a pier, JJ,) Cuockalingam 
Chetty v. Periya Karuppan. 

28 I. C. 141 : 28 M. L. J. 197. 

Firm. 

-S. 45— Firm—Death of partner — C. P. 

Code 0 30, R. 4. 

O. 30, R. 4, O. P. C., contains a modification of 
S 45 of the Contract Act and a suit by firm could 
continue without the legal representative of a 
deceased partner being brought on record as co¬ 
plaintiff. 9 C.L.J. 331 Rel. on. (Fletcher, J .) Bal 
Kissen Das Daga v. Kanhya Lai- 

21 1. C. 609: 17,.C. L. J. 648, 

-8. 45 —Firm—Debt due to—Partnership 

— Death of partner—Rights of surviving partners . 
The rule of Law is fiimly established that debt 

due to tiading partnerships stand on a different 
footing from debts due under oidii ary contracts 
and that when one of the partners in a firm dies 
the surviving partners can sue for the recovery of 
the debts due to the firm without making ihe legal 
representatives of the deceased partner parties to 
the suit. 9 A. 486: 17 C. L. J. 648: 20 A. 365: il A. 
638: referred to 18 C. 86 dissented. Abdur Raoof 
and Moti Sagar, JJ.) MooLCHANd v. Somba Ram. 

4 Lah. 142 : 71 I. C. 951: 1923 Lah. 197. 

-8. 45 —Firm —Payment of debt to one 

of the partners — Discharge. 

A pa^meot to one of two partners constituting 
a firm operates as discharge of liability ( Rath - 
gan, C. J.) Hour v. Nidha. 54 I. C. 273 : 

210 P. W. R. 1920. 

.* • A. i 

-S. 45— Firm — Partnership — Collection 

of firm debt by one Partner—Suit by others for 
recovery of their share— Maintainability. 

S. 45 ol the Contract Act does not prohibit the 
act ion where a partner of a dissolved firm collects 
his share of debt impleading the other partners 
as defendants. It is open lo the litter to sue again 
for their share of the debt, i Martmeau, J.) Bhag- 
mal Sadhu Ram v. VValia. 53 I. C. 416 : 

128 P. R. 1919. 

-S. 46— Firm — Partnership—Suit by one 

— Costs. 

One partner cannot sue alone to recover a 
partnership debt. He can, however, use the name 
of the firm ard the names of his co partners so 
as fo enable him to sue and the partner unwilling 
to join in the suit has only a right to claim, as 
against the partner who wishes to sue, an indem¬ 
nity for costs. Seal v. Kirigstom. (1908) *2 K. B. 
579, Fol. \Chapman and Atkinson, JJ.) Shfo Lal 
Sahu v. Sagar Mal. 1 Pat. L. W. 650 r 

40 I. C. 108 : 1917 Pat- 239. 
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-S. 45— Firm-Partnership — Representa¬ 
tives of deceased partner—Right to recover debts 
due to partnership by surviving partners 

Surviving partners can sue tor the recovery of 
debts due to the partnership without making 
legal representatives of the deceased partner | 
parties, to the suit. If the surviving partners re i 
fuse to sue tor recovery of debts due to the firm, 
the remedy of the legal rep’esei.tative of the de¬ 
ceased panner lies in a suit against the o'hers 
for winding up, for account and for the appoint- 
meni of a receiver, yHortnoll, Offg, C.J.. and Two- 
mey J.) Oodayappa Chetty v. Rvmaswami 
Chetty. 7 Bur. L. T. 261 : 24 I. C 268 : 

8 L. B. it. 130. 

Joint Promisees. 

-S. 45— Joint promisees. 

A payment to one of several joint creditors 
does not necessarily operate as a discharge as 
against all of them. (A 7 ./?. Chatterjea and N ew- 
bould, JJ.) Abdul Hakim v. Adyata Chandra 
Das. 49 l. C. 63 : 22 C. W, N. 1021. 

-8. 45— Joint promisees. 

Payment to one of three persons who are joint¬ 
ly entitled to receive the money is not a good 
payment against the other. iMoodcrjce and 
Beachrojt, JJ.) Peary Lal v. Madhoji Jiban. 

19 I. C. 865 : 17 0. L. J 372. 

-S. 45 —Joint promisees — Payment to 

sue — Discharge. 

One of two or more payees of a negot'able in¬ 
strument can give a valid discharge ot the entire 
debt without the concurrence oi the other payees. 
20 M. 461 Foil. [White. C. J., Sankaran Nair and 
Sadasiva Aiyar t JJ.) MaNNAVA ANNAPURNAMMA 
V. Uppala Akkayya. 36 Mad. o44 : 

13 M. L. T. 268 : (1913) M W. N 328 : 
19 I. C. 12 : 24 M. L. J. 333 iF. B.). 

■ S. 45— Joint promisees — Specific perfor¬ 

mance. 

.One of several promisees in a contract for spe 
cific performance cannot claim specific perf r- 
niar ce. y Sundata Aiyar and Spencer, J J ,i Koil- 
PALLI RaMIAH V. SAJJA ^UBBIAH. 

11 M. L. T. 192 : 13 I. C. 315 : 

(1912) M. W. N 415. 

-S. 43— Joint-creditor — Discharge. 

Payment t> a Joint creditor is a valid discharge 
of the deb'. (Mullitk and Atkinson, JJ.) Pkabi) 
Ram Pande v. JauaLA Kuek. 2 Pat L. J. 520 : 

.4 Pat. L. W. 57 : 42 I 408 : 1917 Pat. 258. 

- —8s. 45 and 38— Joint promisees. 

A payment to one of several Joint promisees 
does not operate as a complete discharge ol the 
debt. 36 M. 544 and 20 M. 461 Diss. 2<> M. L. f 
700 and 38 C 342 Fol, ( PratJ.C. and Hayward 
A.J. C.) Jbramdas v. Wader > Shah All 

40 I. C. 405 : 10 S. L. B 203. 

-8s. 46, 76, and 77 — delivery in instal 

meats—Dates not fixtd — Con traction of- 

In a coatract where the dates of delivery in 
instalment* are not indicated, the instalments 
murt be deemed to have been distributed rate- 
ably over the period appointed for delivery of 'he 


CONTRACT ACT (IX OF 1872), S. 49. . y 

whole quantity of goods. (Sanderson, C.J. Wood- 
re ffe and Mookcrjee, JJ.) Bilasiram v. Gubbay. 
43 Cal. 305 : 20 C. W. N. 240: 33 I. C. 1 : 

23 C. L. J 62. 

“Sa. 46 and 55— Agreement by puisne trior- 
gagec to pay of prior cncumbcranccs— Default — 
Damages. 

Where a subsequent mortgagee agrees as part 
of the c moderation of his mortgage to redeem 
prior mortgages on the property and particular 
tune is specified for such redemption, it is the 
doty of the puisne mortgagee to redeem the prior 
mortgages within a reas mable time i.e ., by the 
first date upon which redemption is obtainable. 
If the mortgagee fails to redeem the prior mort¬ 
gages. the mortgigor is entitled to recove- 
from the mortgagee damages sustained by him in 
consequence ol the failure of the mortgagee to 
redeem. ( Lmdshy , /. C.) Partab Singh v. Bal- 
want Singh. 48 I. C. 550 : 5 0. L. J 670. 

-S 47 —Salt — Vendor's duly to tender 

goods at the time specified—Delivery of Ry. re¬ 
ceipt not suffioicnt — Bom Cotton Tiaie Associa¬ 
tion, R. 17. 

Under the Bombay Cotton Trade Association 
the vendor is bound to tender a delivery order 
backed by the goods before I p. m. on the due 
date. Where the plaintiff is in breach, he cannot 
sue to recover damages on the contract. Tender 
in rule 17 has its full legal meaning. Giving Ry. 
Receipt is not tender. [Beaman,J ) Mukanchand 
v. Nihalchand. 40 Bom. 517: 32 I. C. 948 : 

18 Bom. L R. 96. 

-Ss. 49 and 50— Money payable on de¬ 
mand. 

S 49 of the Contract Act does not apply where 
the money is payable on demand and not without 
application by the promisee. 31 M. 223, 228 Foil. 

S 50 ot the Contract Act lays dawn that a promi¬ 
sor is discharged from liability if he performs the 
promise in a manner or at a time prescribed or 
sanctioned by the promisee. (Mookcrjee and 
Hohnwood, JJ.) Sailendra Nath Mookerjee v. 
Ram iUNDAR Ghose. 15 I.C. 885 : 16 C. L. J. 279- 

-S. 49 —Repudiation of — Limitation — 

1 Promise to wait for reasonable time. 

The questmn as to what is reasonable time, is 
a question of fact in each case (White, C.J. and 
Sankaran Hair, J .) Gopala AIYAR d. RAMA- 
SWA.Mi Sastkigal. 22 M. L. J. 207 : 10 I.C. 320 : 

10 M. L. T. 496. 

-S. 49— Debtor's duty. 

Ordinarily 'he debtor is to see the creditor to 
ascertain the amount of the debt and pay 
■Drake Brockman, J. C.) Meghraj v Johnson. 

31 I. C. 880 : 11 N. L B. I* 9 - 

- 3 . eg —Payment of debt—Place not spe¬ 
cified—English l iw 

S. 49 of the ^ct is in accordance with the rule 
of English Law that, in the absence of any spe¬ 
cification of the place of payment, the debtor 
must seek out the credi'or. Tne section leaves it 
to tne creditor to appoint a reasonable place of 
pavrnent (Twomey, J.) Yar Mahomed ^han 
Amir Uddin. 20 I. C. 683 : 6 Bur. I. T. 143. 
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-S 61— Repudiation— Sufficiently definite 

statement. 

Where ia a contract for delivery of goods at a 
certain port on a certain day in each month the 
promisor intimated to the promisee that "unless 
you give us a definite reply whether you will pay 
extra war insurance rates within two days, we 
shall consider the contract as cancelled" there is 
not a sufficiently definite statement of repudiation 
as time for further consideration negotiations 
and cor»espondence was given thereby, (Sander¬ 
son, C. J Woodroffe and Mookcrjte, JJ.) Bila- 
siram v. Ezekiel Abraham Gubbay. 

43 Cal. 305 :20 C. W. N, 240 : 33 I. C. 1 : 

23 C. L, J. 62. 

-S. 61 —Contract —Consideration — Pro¬ 
mise — Performance. 

Where the consideration for a contract consists 
of a promise, the party who is bound to do the 
act promised, fully performs his part of the con¬ 
tract if he is ready to do the act when required. 
(Stephen and Mullick , JJ.) Mohexdra Lal v. 
AkHiL Chandra. 20 I. C. 47 (1) : 20 C. L. J. 424. 

-S. 61— Vendor not bound to tender if 

vendee unwilling. 

Vendor is not bound to tender the purchase 
price unless the purchaser is ready and willing to 
perform his part of the promise. In a suit for 
specific performance, the strict law as to tender 
is not applicable. ( Kennedy , C. J. and Raymond, 
A. J. C.) Begraj v. Alisher. 4 16 S. L. R. 278 : 

1923 Sindh. 50 

-Ss. 52 and 54— Vendor and purchaser - 

Delay in payment of purchase money — Vendor's 
default in showing title. 

If delay in the payment of the purchase money 
>is due to the vendor’s own default in showing a 
good title, he will not be entitled to take advan¬ 
tage of bis own fault and claim interest. (Sadasiva 
Aiyar and Spencer. JJ. Puliyadi Navanna El- 
LARAYAN V. NaGENDRA AlYAR. 42 I. C. 609 : 

6 L. W. 233. 

-S. 54— Breach of contract — Defence by 

party committing a breach. 

A party cancelling a contract without any jus¬ 
tification is precluded trom making any defence 
which would have been open to him in an action 
for damages by the other party. ( Macleod , C. J.) 
Rustomji v. Haji. 69 I. C. 516 : 

22 Bom L. R. 1165. 

-8. 64— Contract consisting of many parts 

— Non-performance of one—Effect. 

Where a contract consisted of twelve parts, 
non-performance of one does not necessarily in¬ 
dicate an intention to put an end to the contract. 
•(Saott , C. J. and Batchelor , J.) Andrew Yi/le & 
•Co. v. Ardeshir. 24 I. C. 768: 16 Bom L. R. 178. 

■ —Ss. 64 and 55— Contract — Sale of goods 

—Failure to deliver in lime—Duty of purchaser. 

As soon as the contract for the sale of goods 
within a specified date is broken, the obligation 
• of the purchaser to accept delivery of the goods 
vanishes; he is not bound to take the goods when 
•delivered later. (Mockerjec and Beachcroft. JJ.) 
JtALIKANTASAHA V. ISMAIL. 20 C. L J. 133 i 

27 I. C. 7: 20 C. W. N. 169 

VOL. 11—83 
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-S. 54 —Rcci procal promises • Sale of goods 

—Delivery of telegram—Condition of contract. 

Where on a contract for the sale of goods, the 
seller agrees to give the buyer a delivery telegram 
for the goods sold, the provision as to the deli¬ 
very telegram is a condition of the contract and 
if for any reason, it is broken, the buyer is entitl¬ 
ed to rescind the contract and sue the seller in 
damages. A covenant as to delivery is as mnch 
an essential part of a contract for the sale of goods 
as a covenant for payment of price or any other 
condition in the contract (1919) 1 K B. 198; 
(1920) 2 K. B. 1 (9). (S chwabe. C. J. and K>ish- 
nan.J.) Adam Haji Pebka Mahomed Ishak v. 
Hussa'N Akbari. 43 M. L. J 199 : 3t M. L. T. 40: 
70 I. C. 736: 11922) M W. N. 434 : 1923 Mad. 103. 

-8. 54— Breach of contract — Rights of 

parties. 

Where one of the parties to a contract breaks 
it, the other is justified in rescinding the contract 
aod claiming damages for its breach. (Spencer 
and Krishna n , JJ ) Zamindar of Bodokimidi v. 
Seesil Kumar Lahiri. 49 I. C. 811: 

(1918) M. W N. 772. 

-Ss. 54 and 55— Liability of Shipownct — 

Carriage by sea. 

A ship need not remain for the whole of the 
laying days at a port if the charterer dispenses 
with it. Engagement to ship goods and to keep 
space for goods must be punctually performed. 
The shipper must be ready with cargo before he 
can enforce the obligati n on the shipowner to 
call at the port of shipment and take action 
against him in damages for its breach. I Wallis, 
C. J. and Phillips, J .) Govinda Pillai v. 
Messrs Best & C >.. Ltd. 34 I.C. 843. 

-S. 64 —Reciprocal promises—Breach by 

act of both parties—Sint for specific performance , 
whether lies — Compensation—Claim for. 

Where parties to a contract consisting of re¬ 
ciprocal promises failed to perform their respec¬ 
tive promises one wilfully and the other because 
he was not bound to perforin his part until the 
other had fulfilled lvs, the contract is b r oke» by 
act of both parlies, and a suit for specific perfor¬ 
mance will not iie though the latter is entitled to 
compensation for breach of contract. (Ayling 
and Sadasiva Aiyar , JJ.) Sabhapathy Pillay v. 
Vaumahalinga Pillai. 38 Mau. 969: 

15 M. L. T. 203: 26 M. L. J. 331: 23 I. C. 681: 

(1914) M. W. N 256. 

-S. 54— Contract — Consolidated sum ag¬ 
reed to be paid from time to time. 

In case of a contract loan for a consolidated 
sum of money to be paid from time lo time it the 
lender reiuses to lend a sin ill portion remaining 
due to the borrower, it has the etfet of the lender 
puttinff an end to the contract and is not entitled 
to claim interest at the contract rates. (White, 
C.J. and Tyabji , J.) Ramaswami Naik v. Rama- 
nadhan Chetty. 1 L. W. 136: 22 I. C. 627 : 

(1914) M. W. N. 240, 
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S. 55. 


Contract to Sell. 

Effect of Failure. 

Mercantile Contracts. 

Payment by third Person. 

Sale 

Sale of land- 

Test of Time being essence of Contract 
Waiver. 

Contract to SelL 


-S. 55— Contract to sell—Delay — Rescis¬ 
sion — Liability. 

U nder a contract for the sale of yarn, the goods 
were to be delivered on steamer at Madras in 
July, August and Septe mber, in three shipments 
No yarn was shipped in July and August but ten 
bales were shipped together in September. The 
defendant had made no complaint of even the 
delays in the deliveries but just beiore the tender 
of the goods, gave notice to the p'aintiffs ol his 
intention to put an end to the entire contract. In a 
suit by plff. for damages for breach of the con- 
tract :Held, the partial breach did n< t go to the root 
of the contract, as by non-dtlivery of 'he thing 
contracted for, the whole object of the contract 
was not frustrated Hence defendant was not en¬ 
titled to rescind the entire contract but plaintiffs 
should be awarded damages in respect of the 
bales allocated ior the September shipment, (.4v- 
ling, Offg. C. J„ and Odgers, J.) Messrs Swami- 
& Co. V. NUKALA VhNKATASUBBIAH 

69 1. C. 41 : (1922) M. W. N. 47. 


-S. 55— Contract to sell—Purchaser 

should be ready and willing to perform his pa't. 

Even where time is rut of the essence of con¬ 
tract, the purchaser must show his readiness and 
williogness to perform his part of the contract 
within a reasonable time after the agreed date. 

(Spencer and Phillips, JJ.) Makudanayagam v. 
Munusawmy. 37 I. C. 776. 

Effect of failure. 

-Ss. 55 and 63— E ffect of failure-Contraot 

— Time, essence of—Failure to perform—Exten¬ 
sion of time. 

W'here tune is of the essence of a contract and 
there is a breach thereof, the promisee may un¬ 
der S. 63 of the Act avoid the contract but if he 
extends the time* for performance, he cannot 
claim damages for non-performance at the origi¬ 
nal agreed time. (Lord Dunedin.) Muhammad 
Habibullah v. Bird & Co. 43 All, 257 : 

14 L. W. 350: 48 I. A 175: 63 I. C. 689 : 

24 Bom L. R. 687 : 1922 P. C. 178 (P. C, 
-S. 55— Effect of Failure —Contract — Con¬ 
struction—Sale of poods—Delivery to be taken 
within a specified period—Default—Delivery of 
part cf goods after expiry of time fixed—Refusal 
to take delivery of the rest—Damages. 

On 18 th September 1913, the plaintiffs entered 
into a contract with the defendants for the sale of 
two hundred bales of yarn No- 20s, and 20£s. The 
yarn was to be delivered in October-Nuvember 
1913 as manufactured. Under the terms of the 
contract, if the defendants failed to take delivery 
of the bales trom time to time as they became 
Teady, the plaintiffs were entitled to resell them 
on t he defendants’ account and risk by public 1 


CONTRACT ACT (IX OF 1872), 
Failure. 


55—Effect oi 


auction or private sale and the defendants were- 
bound to make good to the plaintiffs aOy loss that 
they might suffer by the re-sale. No - delivery was- 
asked for bv the defendants during October Nov¬ 
ember 1913 and the goods were manufactured by 
the plaintiffs against this contract. Up to July 1914 
the defendants took deliveiy in small quantities 
of sixty-six bales of 20s and fbrtv-two bales of 
20-ls. On 9th July 1914, the plaintiffs wrote to the 
defendants to arrange to take immediate delivery 
of the remaining ninety-two bales. On 13th Janu¬ 
ary 19'5. the plaintiffs gave notice to the defend¬ 
ants that if they did not take delivery within 
twelve days they would resell the bales by public 
auction. On 10th of February lt'15, the hales were 
sold by auction and they realised Rs. 9.951 —1—6 
against the contract price of Rs. 14,946-1-6 leaving' 
a difference of Rs 4.995. The plaintiffs claimed 
from the defendants this amount together with 
interest and godown rent and fire insurance as. 
per terms of the contract, in all Rs. 5,858-6-3. The 
defendants replied that under the contract. the v de¬ 
livery was to be in October-November 191$ thAt* 
the defendants were ready and willing to take de¬ 
livery oi I he bales but as the bales were not ready 
the plaintiffs were not in a position to give deli¬ 
very and the defendants therefore repudiated' 

! their liability in the matter. The plaintiffs having 
sued the defendants to recover the amount? 
Held, (1) that, as there was no evidence to show 
that the terms of the contract were altered by 
mutual consent ana therefore the contract remain¬ 
ed in existence alter the end of November as 
altered by the parties, the Court could r ot say 
what was the altered} contract: (2) that,, 
whenever after the end .of November 1913 
the defendants asked for delivery it was 
optional to the plaintiffs to give them delivery 
and if the plaintiffs chose to give them delivery at 
the rates mentioned in the previous contract, that 
was a separate transaction, and the Court could 
not imply from the plaintiffs having given deli¬ 
very of some bales in December 1913 to the de¬ 
fendants, tha t the parties bad entered in'o a new 
contract whereby the plaintiffs agreed to give deli¬ 
very to the defendants of the remaining bales ac¬ 
cording as the defend ants should chcose to ask 
for them. |3) that the Court could or ly read the 
contract acco»ding to the plain intention of the 
words in the written contract, and that as the 
parlies did nothing under the contract within the 
contract period, the written contract thereby 
came to an end. (Mucleod, J ) The Phoenix: 
Mills, Ltd. v. Madhav Das Kupchand- 

69 I. C. 9 : 24 Bom. L. R. 142- 


-S. 65— Effect of failure—Time for per¬ 
formance—A holiday—Right to perform on day. 
following. 

. In the absence of Statutory Provision or trade 
custom or usage, the fact that *he performance of 
a contiact falls due on a holiday does rot alter 
the rights of the parties by suspending the trans¬ 
action of private business. A seller is bound to 
establish that he was entitled to perform the Con¬ 
tract on the day following the holiday, by reason 
of the existence of a valid usage which is deemed 
to have been Incorporated iff the contract between 
the parties. He must not only prove the existence 
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contract ACT (IX OF 1872), S. 55—Effect of 
failure 

of a trade usage, but also establish that the usase 
when read into the written contract does not 
make it insensible or inconsistent. (Mookcrjee, 
C. 7., and Fletcher , 7.) Kasibam Panma v. 
HaRNUNDROY FULCHAND. 68 I. C. 396 : 

32 C L. J. HO. 

-8. 55 —Effect of failure—Contract—Time 

when essence of the contract—Date fixed for per¬ 
formance and penalty for breach — Laches—Party 
—Guilty of— Rights and liabilities of. 

If a party to a contract promises to do a certain 
thing at or before specified time, it must be ascer¬ 
tained whether, in fact, perlorinance of the con¬ 
tract by one party was meant to depend on the 
other party’s pro nise being fulfilled by day named 
Or whether a day was named merely to secure a 
performance within a reasonable time. The mere 
fact that a date has been mentioned does not con¬ 
clusively prove that the time was the essence of 
the contract. Although in contracts for a sale of 
land the time fixed for completion is not initially 
of the essence of the contract, either party may be 
guilty of unnecessary delay and tnav entitle the 
other party to serve upon him a notice limiting 
the time at the expiration of which, he will heat 
the contract as at an end. The reasonableness ofthc 
time so limited, is determined by the Court with 
reference not merely to what remains to be done 
at the da e of the notice, but all the circumstances 
of the case including the previous day of the 
party in default and the attitude of the other 
side in relation to it. ( Mookcrjee and Panton , 77 .> 
Mahadeo Prasad v. Narain Chandra. 

80 C. L. J. 224 : 57 I.C, 121: 24 C. W. N. 330. 

-S, bb—F.ffcct of failure- Contract of 

loan—Time being essence of the contract—Agent 
if entitled to commission. 

In a contract by which an agent agreed to pro¬ 
cure his principal a loan within a certain time, 
and time was definitely Known to be of the es¬ 
sence of the contract, the agent will not, where 
the,loan i.-. not secured within the stipulated time, 
be entitled to any commission. (Mookcrjee and 
Camdntf , jJ.) Krishna Prasad Singha v 
PURNENDIlt; Narain SlNHA. 15 C. L J. 40 : 

11 I. C. 820 : 16 C. W. N. 753. 

-S. 55 —Effect of failure — Malabar — Fur¬ 
nishing of security. 

The rule in Kuri transactions beiog that the 
amount which is payable to the bidder is to be 
paid to him only on his furnishing security for 
future instalments, time is of the veiy essence of 
the contract, lime being essence of the cootract, 
unless the security is furnished within the 
prescribed period, the bidder loses his right 
to the amount payable to him. (Abdur Rahim and 
Spencer, 77.) Ayya Pattar v. Attupurath 
Manakkal. 

52 1. C. 938: U919) M. W. N. 805. 
- 8. 65, Cl. 2 —Effect of failure—Contract ' 

for completion of building wotk within stipulated 
period —Default — Damages. 

Where under a building contract it was agreed 
that the work was to be completed within 4 months 
and a fine of Rs. 5 —was to be paid for every day 
after that date that the work remained incomplete. 
Held that time was not of the essence of the 


CONTRACT ACT (IX OF 1872’, S. 56—Payment by 
third person. 

contract in the case. The very fact that a penalty 
was stipulated for in case of failure to complete 
the work within the stipulated time indicated that 
in case of such failure it was i ot the avoidance of 
the contract that was contemplated but acceptance 
of performance after the stipulated time subject to 
payment of damages which were fixed. (Kolwal, 
A.J.C,) Roberts v. Shaikh Hydek. 

6 N L. J. 91 : 69 1. C. 894 : ly23 Nag. 140. 

-S 55 —Effect of failure— Quantum meruit. 

Where time is the essence of the contract, 
claim for quantum meruit is unsustainable when 
work is delayed, t Piuletl, J .) Petek Vfrtan- 

NES V. MUT1AH CHKTTY. 

19 I. C. 48 : 6 Bur. L. T. 53. 

-S. 55— Effect of failure —Contract for . 

sale—Pavtnenl of purchase money—Time for. 

A purchaser at a private sale by auction must 
pay the balance of purchase moi ev on the day 
fixed in the advertisement, though vendors do not 
execute sale deed as that was not the condition 
agreed upon ; the payment made already is liable 
to be foifeiled it balance is not paid on date 
agreed n lime was ol the essence of tne contract 
which fact can be gathered »rom contract, nature 
of property and other surrounding circumstances.. 
(Pratt, J. C. and Fawcett, A. 7. C.) Ali.ibhoy v. 
U OWL ATT Ram. 50 I. C. 41 : 12 S L R. 144* 

-S. 5 9 —Effect of failure—Time essence of 

contract —Failure to comply—Eight of rescission • 
py promisee—Promiser entitled to damages only, 

■ Where time is ot the issence of tne contract, 
failure to comply by specified time entitles pro¬ 
misee to immediately rescind. Where time is not 
of the essence of ihe contract* ho has a right to 
damages only. But whether time is of the essence 
ol a contract or not, in any ease a contract must, 
be pci formed within a reasonable time. (Crouch, 
A.J.C.) Doulatkam Valab Das v. Ali Bhai 
IbkaHimji. 33 I. C. 668 :9 S. L. R 137. 

Mercantile Contracts. 

-S, 55 —Mercantile contracts— Time, es¬ 
sence of contract—Sale of gooas. 

Where goods are sold on condition that they 
would be taken delivery ol, on payment within a 
certain time, failing which the seller being at li¬ 
berty to re-sell the same to another, time is ol the 
essence ot the contract i Reid, C. J. and Chcvis, 7.) 
Delhi Cloth and general Mills Co. Ltd. v. 
KaNHAiya. 144 P L. R. 1913 : 

111 P. W. R. 1013 : 19 I. C. 93 60 P. R 1913. 

-S. 55 —Mercantile contracts. 

In spite of S. 55. in England as well as in India,, 
time is of the csstnee of the comract in mercan¬ 
tile contracts. (1877) 2 A. C. 455 at 463, Ref. 
(Pratt, J.C. and Boyd. A. J. C.) FIRM OF Tri- 
KAMJI J [WANDAS & Co. V. TRUSTEES iF F'ORT 

Trust of Karachi. 36 I. C. 96 : 10 S. L. R. 4.. 

Payment by third person. 

-8. 65 — Payment by thud person — Dis¬ 
charge of lien. 

Where a rre-emptioii decree proved abortive, 
aiter payment by ibepreemjtor of ihe unpaid 
purchase money to the vendor, the vendor is not 
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entitled to enforce his lien for unpaid purchase 
monev, against the oiiginal vendee, till he has 
reimbursed the pre emptor, the money paid by 
him. {Kanhaiya Lai , A. J. C.) Mubarak Ali 
Shah v. Aditya Prasad. 

17 I C 288 : 16 0, C. 1. 

Sale. 

-S. 55— Sale—Consideration to be f,aid by 

the vendee to a creditor of the vendor — Vendee's 
default—Vendor entitled to recoier. 

In a sale, the consideration was directed to be 
paid by the vendee to a creditor of the vendor but 
the vendee had not paid it, and the vendor sued 
the vendee for that amount ; Held, that he was 
entitled to succeed and the fact that the vendor 
had not paid his creditor is no answer to his 
claim. (Abdur Rahim and Sundara Aiyar.JJA 
Kaghunatha Chariar v. Satagopa Chariar. 

36 Mad. 348 : 10 M. L T. 300 : 
;i911) 2 M. W. N. 227 : 12 I. C. 353 : 

21 M. L. J. 983. 

Sale of Land. 

-S. bb—Sale of land—Contract for sale of 

land—lime of essence of contract—Default by 
vendee—Rescission of contract. 

Where in a contract for the sale of land, time is 
expressly made ‘of the essence of the contract in 
all respects’specific performance cannot be decreed 
in favour of the party in default and the default, 
though trivial, will entitle the other party to stand 
on the letter of the agreement. Time being of the 
essence of the contract, the vendor was entitled to 
resc'nd it, oh the expiry of the prescribed period 
though delay was due to unexpected and sudden 
causes ( Lord Atkinson ) Brickles v. Snell. 

38 I. C. 123 : 86 L.J. (P C.) 22. 

-S 65— Sale of land—Time not essence of 

the contract—Suit for specific performance— 
Relief when refused. 

S. 55 of the Contract Act does not lay down any 
principle which differs from the law of England 
as to contracts for sale of land. In such cases, 
equity, looks at the substance and not at the letter 
of the agreement in order to ascertain whether the 
properties notwithstanding that they named a spe¬ 
cific time within which the sale was to be com¬ 
pleted, really and :r. substance intended more than 
that it should take place within a reasonable time. 
Pnma facie equity treats the importance of such 
time limits as being subordinate to the main pur¬ 
pose of the parties. Specific performance of a 
contract to sell land, will be granted, although 
there has been a failure to keep the dates assigned 
to it, if justice can be done between the parties and 
if nothing in the express stipulations of the parties 
the nature of the property or the surrounding 
circumstances, make it inequitable to grant relief. 
An intention to make time of the.essence of the con¬ 
tract must be expressed in unmistakable language; 
it may be inferred from what passed between the 
parties before but not after the contract is made. 
(Viscount Haldane.) JaMshed Khodaram Irani 
v. BURJOR.it Dhunjibhai, 40 Bom: 289 : 

43 I. A 26 : 30 M L. J. 186: 3 L. W. 23«: 

19 M. L. T-184: 14 A. L. J. 225 : 

(1916) 1 M. W. N. 229: 18 Bom. L. B. 163: 

23 C. L. J. 358: 32 I. C. 246 : 

20 C.W.N, 744 (P, C.J. 


CONTRACT ACT (IX OF 1872), S. 55 -Sale of land. 

-S. 55 —Sale of land—Contract for sale of 

immoveable property—Time made essence of the 
contract by notice — Breach—Notice unreason¬ 
able—Specific performance. 

By an agreement, dated 27th February, 1919'the 
defendant agreed to sell to the plaintiff certain 
immoveable property and the plaintiff paid to 
the defendant Rs. 500 as earnest money. Clause (3) 
of the agieement provided that the sale should 
be completed within three months from the date 
thereof and time was made of the essence of the 
contract. Subsequently both the parties agreed 
that the time for completion of the contract 
should he extended beyond the three months 
mentioned in the clause. There was considers 
able delay on both sides in preparing requisition- 
for title, in answering requisitions, and in the 
preparation and approval of the draft conveyance. 
After some correspondence as to the engrossment 
of the conveyance, the defendant wrote to the 
plaintiff on 27th August 1919, that unless the sale 
was completed before 1st September 1919, time- 
being of the essence of the contract, the contract 
would be treated as broken bv the plaintiff and 
the earnest money would be forfeited. The plain¬ 
tiff did nothing further until the 2nd September 
1919 on which date he sent the engrossment of 
the conveyance to the defendant who in reply 
wrote on the same day that he had forfeited the 
earnest money. The plaintiff, thereafter, tender¬ 
ed the purchase money but it was refused. The 
plaintiff, thereupon, filed a suit for specific per¬ 
formance of (he agreement of 27th February 1919. 
Held , (l) that as there were no special circum¬ 
stances which would demand that the contract 
should be completed on the 1st September 1919, 
the notice given on 27th August 1919 to complete 
the contract in four days was not a reasonable 
notice: (2) that considering the extremely leisure¬ 
ly wav in which both the parties had proceeded 
from the date of contract, there was no reason 
why the defendant should be entitled to demand 
of the plaintiff that the matter should be com¬ 
pleted within four days and that in default the 
contract should be considered as broken; (3» that 
there was nothing »n the surrounding circum¬ 
stances to indicate that the defendant would be so 
prejudiced by further delay in the completion ot 
the contract that equity would not assist 
the plff. in getting it performed ; and (4l that 
the plff. was, therefore, entitled to the 
assistance of the Court in obtaining specific per¬ 
formance. 40 Bom. 239 followed. I Macleod , C. 
J. and Shah, J.) Mussa Mahomed v . Motilal 

ITCHALAL. 24 Bom. L. B, 203 : 69 I. C. 13 : 

1922 Bom. 14- 

-S, 55 —Sale of land—Con tract — Time 

limits—Rules of justice , equity and *ood cons¬ 
cience. 

In all matters of specific performance of con 
tract for sale of land, time is not of the 
unless the parties make it expressly so. wn .. 
the Specific Relief Act is inapplicable in a * 
for specific performance of an agreement to 
land, the rules of justice, equity and good con 
cience apply to such a case. Where tune 
specified in an agreement to sell, it is not un 


1321 


1322 " 


CIVIL DIGEST, 1911—1923. 


CONTRACT ACT (IX OF 1872), S. 55-Sale of land. 

one side or the other gives the opposite party 
reasonable time that can be tied down to the time 
so mentioned. {Chitly and Richardson, JJ.) Jan- 
ARDHAN V. BHAIRAB CHANDRA. 30 I. C. 365. 

-8. 55 —Sate of land — Time, essence of 

contract—Sale of immoveable property. 

I" contracts for the sale ot immoveable pro¬ 
perty, time is not ordinarily considered to be of 
the essence of the contract unless there is any¬ 
thing in the express stipulation between the 
parties, the nature ot the property and the sur¬ 
rounding circumstances which would make it 
inequitable to apply the rule. (Wallis, C. J. and 
Odgers, J .) Suri Chktty Ranganathan 
Chi-tty v. Gadala Parthasarathy. 

40 M. L. J. 13 : 13 L W. 77 : 

(1921; M. W. N. 94 : 61 I. C. 457 : 

29 M. L. T. 67- 

--S.55 —Sale of land—Sale — Option of re¬ 
purchase—Time of the essence of the contract. 

The doctrine that time may not be essence of a 
contract does not apply to a contract for resale 
of property conveyed. The right to repurchase 
being optional must be exercised according to the 
strict terms ot the power. 36 M. L. J. 335 Rcl. 
(Sadastva Aiyar and Napier, JJ.) Samarapuri 
v. SUTHARSANA. 42 Mad. 802 : 37 M. L. J. 109 : 

(1919) M. W. N. 598 : 26 M. L. T, 269 : 

52 I. C. 590 : 10 L. W. 376. 

-S. 65 —Sale of land—Presumpticn — Re¬ 
buttal. 

The presumption that time is not of the essence 
of a contract to sell land, is rebuttable when the 
sale is arranged to meet the expenses of a mar¬ 
riage taking place on a certain date. (Sadasiva 
Aiyar and Napier, JJ.) Mulpuri Veerayya v. 
Sanagavarapu Sivayya. 26 I. C. 121 : 

27 M. L. J. 482. 

-8. 55 —Sale of land—Option to repur¬ 
chase land under contract of sale—Time if of the 
essence of the contract. 

Though in the case of~a contract for sale of 
land, time may or may not be of the essence of 
the contract, in the case of an option for repur¬ 
chase before a fixed date, time is of the essence 
and option must be exercised before that date. 42 
Mad. 802 : 30 M. L. J. 186 Ref. (Mating Kin, J ) 
Maung Poyin v. Maung Shwe Kin. 

11 L. B. R. 441 : 70 I. C. 126 : 

1 Bur, L. J. 167 : 1923 Rang. 42. 

8. 65 —Sale of laud—Sales of immove¬ 
able property —‘ Tenure'—The essence of such con¬ 
tracts. 

In sales of immoveable property, time is not 
of the essence of contract, unless it be quite clear 
that the parties specially agreed that it should De 
so. (Crouch, A. J. C.) Dowlat Ram Vai.abdas 
v. Ali Phai IBRAH1MJI. 33 I. C. 668 : 

9 S. L. R. 137. 

Test of time being Essence of Contract. 

-8.55 —Test of time being essence of con¬ 
tract—Intention. 

The question whether time is of the essence of 
the contract depends on the intention of the 
parties. Equity has never laid it down that a 


CONTRACT ACT (IX OF 1872). S. 55-Waiver. 

man must never be allowed to mean what he 
says. (Marten and Fawcett, JJ.) Shankar 
Sakharam Rantanji Premji. 47 B fc07 : 

25 B. L. R. 328 : 1923 Bom. 441. 

S. o5— Test of tune being essence of con¬ 
tract. 

In order to make a contract voidable under 
S. 5?. intention of the parties to make time of the 
essence of the contract must be proved. Forfeiture 
of earnest money and liberty to resell on failure 
to perform the contract within a fixed time in¬ 
dicate time to be cf i he essence of the contract. 
(Scoff, C. J and Chandavarkar % J.) Burgorgi 
Dhi'njib u oy V. Jamshed Kiiodaium 1 RANI. 

38 Bom. 77 : 20 I. C. 469 : 15 Bom. L. R. 405. 


8. 56 — Test of—Time being essence of 
contract — Waiver — Notice. 

In a contract to supply waggons, the price was 
to be made in 3 instalments, the last being on 
delivery. There was default in payment ot the 
second instalment, still a number of waggons were 
completed and delivered. Held such delivery 
showed time was not ot the essence of the con¬ 
tract. It is open to the parties in such a case to 
give reasonable notice of the deiault and is made 
time the essence ot the contract. (Sanderson, C. J. 
and Richardson . /.) Burn and Co. Ltd. v. 
Thakur Saheh sree Lukhdjujee. 

28 C. W. N. 104 : 1924 Cal. 427. 

‘ Ss. 55 and 73 — Test oj time being essence 
of contract. 

When stipulations regarding time for perfor¬ 
mance are made by the parties who are merchants 
and especially when the promisor obtains an ex¬ 
tension ot time from the promisee, the conclu 
sion is that time was of the essence of the 
contract according to the true intention of the 
Parties and the defaulting party is liable to pay 
damages, (Mookerjce and Roe, JJ.) Bhudarchan- 
DRA v. Betts. 33 I, C. 347 : 22 C. L. J. 506 

Waiver. 

- S, 55— Waiver—Consent decree—Time 

essence of contract. 

The consent decree provided for exchange of 
the houses of plaintiff and defendant, alter 
the plaintiff had constructed wall in his house. 
The exchange was to be effected by a certain 
date. The plaintiff applied for execution long 
after this date. The contention of the defen¬ 
dant that time was the essence of the contract was 
ruled out since it was clear from his conduct in 
not protesting against the delay that he condoned 
the delay. ( Seaman and Heaton, JJ.) Bhagwant 
Gopal v Appaji Govind. 36 I. C, 598 : 

18 Bom. L R. 603. 


-S. 65— Waiver — Time—Stipulation. 

Acceptance of payment after the expiry ol the 
time fixed operates as a waiver of the limitation 
as to time in the contract. ( Mullick and Atkinson , 
JJ.) Prabhu Ram Pandey v. Iaiialo Kuer. 

2 Pat. L. J. 620 : 4 P. L W. 67 : 42 I.C. 408 : 

1917 Pat. 258. 
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-CONTRACT ACT (IX OF 1872), S. 56—Becomes 
Impossible. 

-S. 56. 

Becomes Impossible. 

Becomes Unlawful. 

Implied Term. 

Landlord and Tenant. 

Non-Liability for Accident. 

Test of Impossibility. 

Becomes impossible. 

--S. 56 —'Becomes Impossible.’ 

Where a contract lor supply of coal within a 
certain time was entered into by ihe defendants 
but lailed to make tbe delivery in accordance with 
its terms owing to Government restriction on the 
transport ol coal from colieries but it was 
admitted that coal was available and 
could be purchased in the local market. 
Held, as the contract had not become impos¬ 
sible of performance the defendants are liable to 
the plaintiffs lor the damages claimed by them. 
[Atkinson, J■) Keshav Lal Brothers and Co. 
v. Diwan Chand and Co. 50 I. a. 142 : 

74 I. C. 396 : 25 Bom. L. R. 854 : 
27 C. W. N. 974 : 47 B. 663 : 45 M. L. J 630 : 

33 M. L T 342 : 1 P. L. R. 434 : 

1923 M. W N 583 : 1923 P. C. 105 ^P. C.) 

-8. 66 —Becomes Impossible—Contract of 

service — Wrong/ul dismissal—Broker employing 
under broker—Termination of broker's appoint¬ 
ment—Dependent contract. 

Respondent agreed to employ appellant in 1911 
as under brokers for the supply of sugar tor a 
company during the subsistence of an agieement 
wh.ch respondent entered into as broker to ihe 
company for a period of hve years. In August 
1912 respondent wrongfully terminated the agree¬ 
ment with appellant. In December respondent bona 
fide and not with the ideo of minimising damages, 
entered into a new agreement on different terms 
with the company which put an end to the origi¬ 
nal agreement between them. In an action Dy 
appellant for damages against respondent, held, 
that damages were limited to the amount which 
appellant would have earned as under'oroker up 
to December 1912. The new agreement entered 
into by the broker would not enure to the benefit 
ot the underbroker so long as it was not entered 
into as a means of defeating the underbroker's 
right. (Lord Buckmastcr.) Lachmanuas v. 
RagHUMULL. 47 Cal. 290 : 46 I. A. 314 : 

24 C. W. N. 677 : 11 L. W 5ol : 

58 I. C. 851 : 2 U. P. L. R. (P.C.). 68 

-8s. 56 and 65— Becomes Impossible- 

Contract of lease. 

Where in a contract to lease lands, ihe perfor¬ 
mance of contract becomes impossible by ac¬ 
quisition of land by Government, the promisee is 
entitled to compensation for loss. ( Banerjce . /.) 
Muhammad Hashim v. Misri. 

20 A. L. J. 41 : 65 I. C. 253 : L. R. 3 A. 575 : 

44 A. 229 : 1922 All. 6 

-S. 66 —Becomes Impossible—Impossibility 

of performance. 

Mere difficulty or the need to pay exorbitant 
prices is not such physical impossibility as is 
-contemplated under S. 56. [Beaman, J .) Karl 
-Ettlinger & Co. v. Chagandas & Co. 

40 Bom. 301 : 33 I. C. 206 : 17 Bom. L. B. 1087. 


CONTRACT ACT (IX OF 1872), S. 56-Becomes 
Impossible. 

—:-8. 56 —Becomes impossible by a rule of 

the Govt.—Sp. Rel. Act, S. 18— T. P. Act, S. 43. 

A, the occupant of certain survey numbers in a 
Taluka agreed to sell to B, stumps of teak and 
blackwood trees in those survey numbers. By 
Government Resolution No. 7114, dated 27ih 
October 1897 in force at the time of this contract, 
A had a privilege of pre-emption in respect of 
such stumps. Subsequently on 11th May, 1905, 
the Government abolished the right of pre-emp¬ 
tion and instead directed that the forest depart¬ 
ment should sell the trees and 20 per cent of the 
net proceeds should be paid to the occupant a9 a 
gift irom Government and subject to nc tribunal. 
A received lrom Government the said percentage 
of Ihe net proceeds of the trees agreed to be sold 
to B. B under the contract above mentioned, 
claimed the sum received by A from the G »vern- 
ment. Held, that the plaintiff was not entitled to 
recover the sum. What B, was claiming was a 
gift of bonus from tbe Government to A, which 
was not and could not have been in the contem¬ 
plation of the parties when the contract was made 
and which by itself was not transferable. S 43 of 
the T. P. Act could not apply to the contract as 
standing timber is not immoveable properly. The 
position of A was not that of a person having only 
an imperfect title to the property he contracted 
to sell; consequently S. 18 of the Sp. Rel. Act 
was not applicable. [Russel and Chandavarkar, 
JJ.) JasuddiN v. Sakharam. 36 Bom. 139 ; 

J2 I. C. 693 : 13 Bom. L. B. 1042. 

-S. 56— Becomes impossible — Frustration. 

Per Richardson, J. —S. 56 cf ihe Contract Act 
is applicable only to the physical impossibility 
and therefore does not cover every cate ol frus¬ 
tration. S. 9 however recognises that promises 
may be implied, (banderson, C. J. and Richard • 
son, J.) Gouri Shankar Agar walla r. Moitra. 

70 I. C. 379 : 26 C. W. N. 573. 

-S. 56— 'Becomes Impossible ’— When a 

discharge—Economic unprofitableness—Rise in 
freight —Force majeure. 

Impossibility as an excuse for non-performance 
of a contract, must be a physical or legal impos¬ 
sibility and not merciy an impossibility with 
reference to the ability and circumstances of tbe 
promiser, a mere economic unprofitableness is not 
equivalent to impossibility of performance ; but a 
use in freights may be equivalent io such a 
scarcity of ships as to amount to physical impos¬ 
sibility. The expression 'force majeure’ has more 
extensive meaning than * act of god' or 'vis major 
though it may not include all, ** causes you can¬ 
not prevent and for which you are not responsi¬ 
ble.” (Mookcrjee, C. J. and Fletcher, J.) GUBBAY 
v. Ramjus Ray. 63 I. C. 267 : 33 C. L. J. 151- 

- S 56— Becomes impossible — Contract — 

Impossibility of per formance— Damages. 

Where tbe parties, fully aware of the restric¬ 
tion imposed by Government on the supply of 
railway waggons on account of the war, entered 
into contract for the sale of goods and delivery 
on the assumption that by the time tbe goods 
would became deliverable under tbs contract, the 
said restriction would be removed. Held, that the 
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CONTRACT ACT (IX OF 1872), 8. 56.—Becomes 

Impossible. 

•contract was void being impossible of perfor¬ 
mance and the buyer was not entitled to recover 
^any compensation from the seller who was 
>excused from the performance of the contract. 

( Rankin , J.) Kunjilal Manohar Das v. Durga- 
<PRASAD. , 68 I. C. 761 : S>4 C. W- N. 703. 

' “ S. 66— Becomes impossible—Owing to 
war p Effect. 

^Vbere a contract becarpe void owing to im- 
,possibility of performance due to the outbreak of 
the war because one essential element of affreight¬ 
ment became unlawful under law, the fact that 
the defendants offered to deliver goods on certain 
terms did not estop them from relying on S. 56. 

If a contract enures to the aid of the enemy or is 
incapable of suspension, it is dissolved by the 
-outbreak of war. (Sanderson, C. J. amt Uooker- 
Jce, J.) Madhoram Hurd^odas v. G. C. Sett. 

i 45 Cal. 28 : 21 C. W. N. 670 : 

, , 40 I. C. 383 : 26 C. L. J. 62. 

--S. 56— Becomes impossible. 

A promise is excused by a supervening im¬ 
possibility caused by act of law but a temporary 
interruption followed by the possibility of pro¬ 
ceeding with the cootract docs not avoid the con¬ 
tract. But unconditional contracts are, as a gene¬ 
ral rule, not dissolved by their performance be- 
•coming impossible owing to war. (Cliaudhnri, J.) 
G. C. Sett v. Madhoram Hurdeo Das. 

33 I. C. 540. 

~ ■ -S. 56— Becomes Impossible—Exorbitant 

rise tn price. 

Deft, agreed to send certain amount of gold 
-every week from London to the plff. In the mean¬ 
time war broke out and gold could not be had at 
the ordinary rates in the market of London. Held 
that such a rise in the market price of the gold 
did not render the performance of the contract 
•impossible’ and tne deft.was liable lor the breach. 
(Shadi Lal,C.J.and Wilber forte, J.) Hukam 
Chand Jagadhar Mal v. Mercantile Bank of 
India, Ltd. j 6 2 I. c 816. 

4 S». 56 and 55— 'Beoomes impossible * — 
Wo time fixed for performance. 

Where the language of a contract docs not 
expressly or by necessary implication fix any 
•time for the performance of a contract, the law 
implies that it shall be performed within a rea¬ 
sonable time. If the delay in transit is attribut¬ 
able to causes beyond the control of the 
defendant, he has acted neither negligently nor 
unreasonably. The condition ol a reasonable 
time means that the party upon whom it is in¬ 
cumbent duly fulfils his obligation notwithstand¬ 
ing protracted delay, so long as such delay is 
attributable to causes beyond bis control *nd he 
lias neither acted negligently nor unreasonably. 
The question of what is reasonable time for the 
performance of the contract is one to be decided 
by the particular circumstances of each case 
<1893) A. C. 22; (1898) A. C. 486 and (1903) 

A. L. 389 Ref. But the defendant was not 
excused by the impossibility of performance. 

Jt is impossible to say that the parties based 
their contract oa the supposition that clear < 
facilities of transport existed in such a sense 
' that their contract could be said to be de i 
.prived of ita fundamental assumption ar.d to j 
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Unlawful. 

became meaningless and insignificant, if those 
facilities do not exist. (1903) 2 KB. 740. Held , 
having regard to all the circumstances, the pro¬ 
perty in tlie goods did pot pass on shipment but 
the vendor kept them as his property until they 
should be paid for and delivered and the appro¬ 
priation at the port was only condi.iooal. (1878) 
3 Ex. Din, 164, Ref. (Coutts-T rotter, J.) Mahomed 
Ibrahim Mahomed Jaffir Sahib and Co. v. 
Nalam Lakshmikaxtam. 63 I. C 125 : 

26 M. L. T. 24* 

--S. 56 (2)— Becomes impossible—Sp. Rel. 

Act, S. 18 (a)— Agreement to sell land — Perfor¬ 
mance of. 

Where the defendant, a purchaser at Court 
auction, agreed to convey property he purchased 
to the plaintiff, after applying for cancellation of 
the sale, and where the plaintiff deposited Rs. 100 
before a certain dale as agreed, but where defen¬ 
dant failed to get the sale cancelled according to 
the agreement in spite of the plaintiff’s depositing 
the sum. Held , in a suit for specific petformance 
of the contract, that the defendant’s failure to 
apply for cancellation of the sale did not make 
the contract impossible of performance, that the 
defendant was still liable to perform tlu cont act, 
and that money would not afford acequaie relief 
in the case. (Spencer and Phillips . JJ.) Nataraja 
Padayachi v. Nagamuthu Padayachi. 

37 I. C. 761. 

8. 56—’ Becomes impassible'—Cancella¬ 
tion of principal contract—Efject on subcontract. 

Where a sub-lease is entered into in the belief 
that the original contract will be subsisting dur- 
'ng the period during which the sub-contract is to 
be vvoiked, the cancellation of the contract termi¬ 
nates the sub-coniract as well, (scshagiri A’yar 
and Kutr.araswanii Sastri, JJ.). Gopalasami 
Pillai v. Chidambaram, 29 I. c. 161 : 

2 L. W. 411*. 

•-S. 56— Becomes impossible. 

A contract is not rendered impossible of per¬ 
formance merely On account of a difficulty in per¬ 
forming it or a need to pay high prices. { Mittra % 
A.J.C.) Mill Stones I rading Co.-v. Matiiura- 
DAS - 57 I- C. 636 : 17 N. L. R 1. 

Ss. 56, 35 (2) —'Becomes Impossible'— 
Surely for production of judgment debtor — Impri¬ 
sonment-Effect. 

Where a person stands surety to produce a per¬ 
son in court on a particular day, but by that time 
the person had been convicted and lodged in jail, 
the promise becomes impossible to perform and 
the agreement becomes void. The agreement is 
not one falling under the secood part of 3 35 0 f 
the Contract Act. (Mac Coll , J. C.) Maung Ky. 
We v. Maung San Tin. 4 U. B. B. 99 : 

1 Bur. L. J. 236 : 70 I C. 870 .* 

1923 Rang. 26. 

‘Becomes unlawful.’ 

-S. 56— Becomes unlaw, ul — War—Effect 

of y on contracts. 1 

The effect of war on contracts between subjects 
of countcies which were at peace, unless they are 
of a very special kind is not to avoid them toiall« 
but to merely suspend the remedies of one or the 
other of the parties to them. Such contract re¬ 
mains in abeyance during the continuance of 
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Unlawful. 

hostilities and can be enforced when peace is esta¬ 
blished. But if the contract requires continuous 
performance of mutual duties by the parties to it 
and such duties cannot be so mutually performed 
during the war. and, further if the suspension of 
such mutual rights and obligations for an indefi 
nite period would go much beyond merely placing 
he contract in abeyance, the contract becomes, 
in the outbreak of war. void, as taking it up upon 
cessation of hostilities wculd be something more 
than renewing it. It would, in fact, be substitut¬ 
ing for it an entirely new contract- A like rule 
would be applied to a partnership between sub¬ 
jects of belligerent states. On outbreak of hosti¬ 
lities between the Governments of the shipper and 
the shipmaster all contracts of affreightment are 
put an end to. [Beaman. J.) Marshall & Co. v. 
NaGINCHAND Fulchand. 42 Bom 473 : 

37 I. C. 644 : 18 Bom. L. B. 915. 

-8. 56 (2)— Becomes unlawful—Proclama¬ 
tion and Ordinances owing to war. 

Whete the plaintiff contracted with an alien 
enemy who could not fulfil the contract due to 
the Proclamations and Ordinances prohibiting 
alien enemies from carrying on trade and the con¬ 
tract was eclared to be illegal, the contract dis¬ 
solved on the declaration of the war and it also 
became impossible to be performed. The defend¬ 
ants were entitled to a return of their deposit 
because the plaintiffs waived any breach commit¬ 
ted by giving defendants time after breach. (Mac- 
Icod, J.) Textile Manufacturing Co . Ltd. 
v. Solomon Bros. 40 Bom. 570 : 

33 I. C. 353 : 18 Bom. L R. 105. 

-S, 56— Becomes unlawful — Executory 

contract. 

An executory contract concluded before out¬ 
break of war even with an alien enemy is 
merely suspended during the war and is dissolved 
or avoided only in certain circumstances among 
them, if its performance necessitates intercourse 
with the enemy during the war. (Chaudhuri, J.) 
G C. Sett i>. Madheoram Hurdeo Das. 

33 I. C. 540 

-S. 56— Becomes unlawful — Sale of goods 

—C. 1. F. contract — Goods in a German ship — 
Outbreak of war—Effect of. 

Plaiatiff agreed to buy glass under a C. I. F. 
contract and the goods were shipped, war broke 
out while she was on her voyage on the third 
August 1914 between England and Germany, but 
she was, after being condemned as a prize, 
allowed to proceed to such ports in the British 
Empire as she had cargo for and to discharge the 
cargo there. The defendant was thus in a posi¬ 
tion to hand over the cases of the glass to the 
plaintiff and take the price for them. In a suit 
for damages for the breach of the contract by the 
defendant, held, the buyer could not in such 
circumstances enforce the contract and judgment 
must be entered for the defendant. ( Coutts Trotter , 
J.) Thiruvarangiah v. Pania & Co. 

43 I. C. 673 : 33 M. L. J. 410 

—i-S. 56— Becomes Unlawful-Declaration of 

hostilities—Breach of contract. 

Defendant's agents of German firm contracted 
on 25th August 1914 to deliver to plaintiff certain 


CONTRACT ACT (IX OF 1872). 8. 56.—Implied 

Term. 

casks of dye to be delivered on arrival of eachi 
steamer. One of the steamers left Hamburg 
before 'he outbreak of hostilities and soon after 
war broke out. she was captured, condemned by 
the prize Court, but subsequently allowed to pro¬ 
ceed to Colombo. The defendants were precluded' 
from taking delivery till they deposited twice the 
value of the goods. In an action against defend¬ 
ants for damages for breach of contract. Held, 
that the defendants were not liable to deliver 
when there were no contracted goods in it (2)* 
that capture of the ship was one of the 
possibilities contemplated which relieved 
defts. of liability. (3) the condemnation 
made the performance of the contract illegal and 
that tbe defendants were under no obligation on 
subsequent release to purchase the goods at twice 
the value »from the Prize Authorities and make 
them over to the plaintiffs. {Wallis, C J.and 
Oldfield, J.) Banghy Abdul Kazak Sahih v. 
Khandi Rao, 40 I. C. 851 : 41 Mad. 225. 

--8. 66 —Becomes unlawful — Contract, C. 1. 

F.—Declaration of Itoslililies. 

A buyer who had entered into a contract for 
supply of goods by an enemy firm before 
commencement of hostilities under a C. I. F. con¬ 
tract cannot enforce its performance if before the 
delivery of documents to him, war was declared 
and the contract had become impossible of per ¬ 
formance and void by the combined operation of 
S. 56 and the proclamation of 12th September, 
1914. (1915) 2 K. B. 379:33 I C. 540 ; Dist. 
Release of goods by Government will not validate 
the contract that had become void before the order 
of release was passed. (Abdur Rahim, O.C.J■ ond 
Burn, J.) SOORTHING JEE SAKAL CHAND V. 

Mahomed Nasirdeen. 

40 I. C. 526 : 32 M L. J- 

-Ss. 56 and 23— Becomes unlawful—Co*’ 

tract of sale—Outbreak of war—Effect of. 

Contract to buy German goods becomes » Ile ^ 
and so void by the Royal Proclamation after tnc 
outbreak of the war. The contract of affreight' 
merit also becomes illegal and so the seller cou 
not tender valid shipping documents under A C.i* 
F. contract. (Robinson, J.) Buchanan v. Mall. 

48 I. C. 310 : 11 Bur, L, T. 8%. 

-8. 56— Becomes unlawful. 

If after a contract is entered into, it becomes 
illegal owing to declaration of war* etc., it c ‘*' in ° r 
be enforced. (Fox, C. J.) Cama & Co. v. K. - 
SHAH. 33 I. C. 96 : 9 Bur. L. T. 9». 

Implied Term. 

- 8, 56 —Implied term—Sale of goods to be 

supplied to vendor by third party—Goods not so 
supplied—Vendor—Liability of, to vendee. 

A vendor agreed to supply bales of dhoitc 
manufactured by a certain mill, the agreemen 
containing words ‘ the goods under manuiactur 
are sold-’ The mill iailing to supply the vendor- 
the vendee sued for damages. It was held t 
both parties to the contract anticipated that goo 
were to be supplied to the vendor by the mill an 
the mill having failed to do so, neither party 
any claim against the other, (i.eaton and Alar , 

JJ.) H URN AND R.\I V. PRAGDAS. 66 I- ' 

22 Bom L.R- 
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CONTRACT ACT (IX OF 1872), S. 56—Non-liability 
for Accident. 

Non-liability for Accident. 

'- S. 56— Non-liability for accident — Con- 

tfact of sale—Promise to deliver on certain date 
—Accident excepted—Accident due to promisor's 
negligence — Liability. 

A clause in a contract, providing for the pro¬ 
misor's non-liability for failure to perform by a 
particular date bis part o l the contract in case of 
accident cannot be taken advantage of, if the ac¬ 
cident is caused by the promisor’s own negligence. 
(Hartnoll, C. J. and Young, J) Moosajee 
Ahmed & Co. v. Bun Swee Soon & Co. 

25 I. C. 924 : 7 L. B. R. 105. 

Teat of Impossibility. 

- - ■ S. 56 —Test of impossibility. 

In a suit for damages for breach of contract 
to supply 151 bales of cotton twist of a particular 
quahty within 75 days, Held, that test of impossi¬ 
bility is whether it was practically impossible for 
the defendant to get the quality contracted for 
within the specified time. (Seshagirt Aiyar and 
Napier, JJ) Surya Prakasa Lingam Garu v. 
Shah Trikan Lal. 36 I. C. 625: 

(1916) 2 M. W. N. 131. 

-S. 68 —Applicability of. 

Section 5b does not apply where there is no 
alternative promise separable from the illegal 
portion of the agreement. A covenant lor indem¬ 
nity for failure to do an illegal act is unenforce¬ 
able. (Piggott, J.) Ram Pfatab Ra» v. Ram 
Phal Teli. 18 I. c. 9. 

-8. 68 —Divisibility, 

Where a contract is only partly unenforceable, 
the whole contract goes unless it is severable. 

( Wallts, C. JSadasiva Aiyar and Seshagiri 
Aiyar, JJ.) Pothinaikan v. Haganma Naiker. 
19 M. L. T. 50: 30 M. L. J. 62 : 3 L W 115 • 
32 I. C. 486: (1916) 1 M. W. N. 79 (F. B.). 

- Ss. 69 and Appropriation—Princi¬ 
ples. 

A creditor is eotitled to appropriate an indefinite 
payment to the payment oi interest. A debtor 
may stipu'ate that a payment should be applied 
to the principal. If the creditor accepts the 
money he must appropriate it in the manner di¬ 
rected by the debtor. If he is imt billing so to 
receive it he must return the money ( Lord Dune¬ 
din.) Teekam Chand v. Radha Kishen. 

14 L. W 391: 26 C. W. N. 153: 63 I. C. 904: 
30 M. L. T. 39: (1921, M. W. N. 411 (P. C.). 

-8b 69 and 60— Appropriation—Change 

of, when valid. 

Where money is paid to satisfy the kist and re¬ 
ceived and acknowledged on that account it is 
not in the power of one of the parties to the tran- 
sact : o n to vary the effect of the transaction by al¬ 
tering the appropriation in which both originally 
concurred. (Sir Arthur Wilson, J.) Mahomed Jan 
v. Ganga Bishbn Singh. 38 Cal. 637: 

38 I. A 80: 15 C W. N. 443: 9 M. L. T 446- 

8 A. I. J. 480: 13 C. L. J. 525: 
13 Bom. I. R 413: 21 M. L. J. 1148 : 
10 I. C. 272 : (1911) 2 M. W. N. 277 (P. C.) 

VOL. 11—84 


CONTRACT ACT (IX OF 1872), 8. 60. 

- S. 59— Surety — Rights. 

A surety has no right to control the appropria¬ 
tion by customer or banker of moneys paid in by 
the principal debtor in ihe absence of special ag¬ 
reement [Sanderson. C.J., Wooitroffc and Moo- 
ktrjec, JJ.) Ghuznani v National Bank of 
India. Ltd. 23 C. L. J. 256 : 33 I. c. 34 : 

20 C. W. N. 662. 

-Sb. 59 and 60— Appropriation—Right of 

creditor — Interest. 

A creditor is entitled to appropriate all pay- 
ment'« made by the debtor towards the interest 
whenever the amount oi such interest due at the 
time of any payment absorbed the sum paid. 
[Raltigan and Scott-Smitn, JJ. Khialia Shah 
v. Hansaki Mal Nathu Mal. 24 P. R. 19i6: 

29 1. C. 346: 23 P. L R. 1916. 

- Sa. 59, 60 and 61— A ppropriation. 

When the defendant has tailed to intimate and 
there are no circumstances to show appropiiation, 
the plaintiff can appr priate a payment to any 
lawful debt due. ( Johnstone and Shadi Lal, 
JJ.) Abdul Ali v. Pukaw Mal. 

82 P. R. 1914: 26 I. C. 660 : 277 P. L. R. 1914. 

-Ss. 59 and 60 — Appropriation — Secured 

debts. 

Wheie a security has been given for a debtor, 
the creditor remains at liberty to appropr ate 
payments after security given just in the same 
way as they weic before. The laU that the 
payments were appropriated to clear off the in¬ 
debtedness prior to the period of security does 
not affect the plaintiffs claim. 20 C. W N. 562 
Foil. [Wallis, C.J. and Ayling, J.) Sankara- 
rama Aiyar v. Ponni sami Pillai. 

25 M. L. T. 257 : 9 L, W. 198 : 49 I C 273 : 

11919; M. W N. 23. 

-Ss. 59 to 61— Decree debt—Payment of 

portion—How to be appropriated-Principal or 
interest. 

In the absence of any agreement to the contrary, 
payments made by a judgment-debtor have first 
to be appropriated towards the interest and the 
balance of the payment, if any. is then to be cre¬ 
dited to the principal. Ss. 59 io 61 of t^e Contract 
Act do not expressly deal with interest, but the 
principle underlying these sections can well ap¬ 
ply to interest as well. 8 B. L. R. 110 (p. C., re¬ 
lied upon \Jwala Prasad and Buckmll , JJ.) 
Malik Mokhtar Ahmed v. Mt. Bibi Rahim un- 
nissa Begum. 1922 P. 369 : 67 I. C 606 : 

1922 Pat 66. 

-Sb. 60 and 61— Appropriation. 

In the absence of any appropriation either by 
debtor or by credilor, the payment must be appli¬ 
ed to the earliest debt. < Richardson, C. J. and 
Rafique J.) Kuxdan Lal t> JagaNath 

37 All. 649: 30 I. C. 92: 13 A L. J. 908. 

- S. fO— Appropriation of payments—In¬ 
terest. 

Where payments are made in liquidation of a 
debt and <he amount due on account of interest 
largely exceeds the amount paid, the creditor 
may properly appropriate such payments towards 
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interest. (Chitty and Panton, JJ.) Biswanath 
BATTACHARJPE V. GOVINDA CHANDRA DAS. 

23 C. W. N. 534: 51 I. C. 88: 29 C. L. J. 305. 

-S. 60— Appropriation to interest — Appli¬ 
cability of section to decree debts. 

Where in'.erest is payable under an express sti¬ 
pulation, the interest becomes a debt acccsscy 
to the principal debt and the section will apply. 
In the absence of any appropriation by a debtor, 
it is open to the creditor to apply the payments 
first towards the interest and the balance towards 
the principal. Th“ rule will apply to decrees, 
where there is an express provision for the pay 
ment ot interest in the decree whether the decree 
is an instalment decree or a decree of an ordi¬ 
nary kind. ( Richardson and VVatmsley , JJ.) Bis- 
-WANATH BHATTACHARJEE V. SAMBSHWAR. 

41 I. C. 348 : 21 C. W N. 1055. 

--S. 60— Appropriation—Right of creditor. 

A creditor is entitled to appropriate payment* 
made by his debtor to the discharge of prior dues 
then outstanding and not barred by limitation. 
(Holmswood an 4 Chapman, JJ.) Anath BaNDAU 
Saha v. Bipin Beuari Poddar. 19 I. C. 6. 

--S. 60— Creditors rights. 

A payment without specific directions for its 
appropriation, can ba utilised bv a creditor in full 
satisfaction of the interest due on the debt till the 
respective dates ol payment and the balance to¬ 
wards the principal (Sadasiva Aiyar and Spen¬ 
cer, Jl.) Dhuli Pallia v. Kuppa Venkata- 
krishnayya. 58 I. C. 797 •' 36 M. L. J. 296. 

-S. 60— Appropriation of debts —Mort¬ 
gage d/bt and simple debt —Creditor s' right. 

A creditors’ right of appropriation is preserved 
to him until 'he moment of his filing the plaint 
in Court. (1897) A C, 986 Foil He should not be 
deprived of this right so long as it was not inequi¬ 
table to do so. (1905- 1 K. B. 716 Ref. Applying 
these principle*, the appropriation by toe plaintiff 
towards the simple money decree and n t to the 
mortgage debt was right and could not be ques¬ 
tioned. (Seshagin Aiyar and Burn. JJ.) MaNA- 
MATHI MUNISAMI MUDALI V. PERUMAL MUDALI. 

37 M. L. J. 367: 52 I. C 950: 10 L. W. 329. 

-Ss. 60 and 61— Creditors' right of appro¬ 
priation — Interest — Principal. 

Where a debtor has failed to indicate the ap¬ 
propriation it is open to the creditor to do so, up 
to the very last date and even in the course of 
the trial unless something has happened which 
renders it inequitable to allow him to do so It is 
always a question of the intention of the creditor 
to be gathered from the circumstances of each 
case. An account of the creditor in which he 
pays in full, the interest due to him on the date 
of settlement and applies the balance towards 
the principal is a clear indication of an intention 
to make the appropriation towards the interest in 
the first place. 28 A 25 Foil. (Wallin C. J and 
Coiitts-Trotter, J.) KrupasiNdhu Sahu t». Raja 
of Kallikotta. 29 I. C. 718. 

-S. 60 —Deposit for special purpose. 

Where a deposit of money is made by a debtor 
■with a creditor for a special purpose, the former 
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cannot subsequently claim to have appropriated 
the same to any other debt due by him. \Mittra . 
A. J.C) Narayan v. Waman. 59 I. C. 121. 
-S.60 —Payment when can be appropriat¬ 
ed towards interest. 

Whsre a document is silent with regard to in¬ 
terest or rate ot interest, repayment must be 
deemed to be of the interest actually due under 
the written instrument. ( Sharfuddin and Roe t JJ.) 
Gita Prosad Singh v. Ragho Singh. 

40 I. C. 809 : 1 Fat. L. W. 777. 

-Ss. 60 and 61— A p prop ri it ion of pay¬ 
ments- 

If a debtor who has the first right does not ap¬ 
propriate the payments made by him, then the 
creoit >r may appropriate to any particular debt 
or to any particular portion ol a running account; 
but it neither party does so, the Court can under 
S. 61 declare that such payment shall be appro¬ 
priated in discharge of the debts in order of time. 
1897 A. C. 286 Ref. (Atkinson and Jwala Pra¬ 
sad, JJ) Bishun Perkash Narain Singh v. 
Muhammad Sadi^ue. 35 I. C. 375 : 

1 Pat. L. J. 474. 

-S. 61 —Principal and interest due—No 

definite app'opriitions. 

Where moneys are received bv the creditor 
without anv definite appropriation on either side, 
the money so received must first be applied in 
payment of interest and then in payment of the 
capital- (Lord Buckmasler.) Venkatadri Appa 
Rao v. Parthasarathv Appa Rao. 44 Mad. 670 : 
48 I A. 150 : 19 A. L. J. 465 : 21 Bom L. R. 644: 

40 M. L. J. 549 : 33 C. L. J. 447 : 14 L. W 25 : 

(1921) M. W. N. 317 : 3 D. P. L. R. (P C ) 27 : 

61 I.C. 81:26 C. W. N. 33 (P. C.). 

-S. G\—Appropriation—Mode of. 

Where the creditor has not appropriated in 
taking accounts, a debt which did not carry in¬ 
terest should rank las'. (Sir John Edge.) Ganga 
Bahu Debi v. Apcjkba Krishna Roy. 

18 I. C 535 : 17 C. W N. 25 (P.C.). 

-S. 61— Application—Railway receipt— 

Money advanced on security of-Specific advances, 
whether 

The application of S. 61 is always subject to 
the condition that the parties had ind cated no 
intention inconsistent with its application Where 
the purchaser of goods under a railway receipt, 
endorsed in his favour, had advanced money on 
the security of such endorsement, Held , that 
though the advance was entered on general 
account, the endorsement of the railway receipt 
as security induced the advance and therefore it 
was specifically made. (Scott, C. J. and Chan- 
davarkar, J.) KumaRCHAndra v. Ram Das DUR* 
BAR. 38 Bom, 255 : 21 1. C. 343 : 

15 Bom. L. B 890. 

-S. 61 —Payments by some debtors towards 

joint debt. 

Payments by some of the debtors who were 
jointly and severally liable for the debt could bo 
appropriated in order of time towards barred 
items even though all debtors d'd not concur »a 
making payments. I Fletcher and Richardson, 
JJ.) Krishna Kumar De p. Kalinath GUha 
Ray. 411. C. 421* 
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CONTRACT ACT (IX OF 1872), S. 81. 

— ~ -S. 61 — Payment—Credit towards arrears 

of rent—Arrears must be shown *o exist. 

If a creditor has credited certain payments to¬ 
wards arrears of vents it is for him to show that 
arrears were due and what thev amounted to, and 
in the absence of evidence on these points it must 
be held that he was not entitled to do so. tCoutts 

■ and Adami, JJ.) Sibnarayan Sah v. Maisa 

Tada Prodhan. 1922 P. 446. 

-S. 62. 

Effect of Novation. 

Essentials of Novation. 

Invalid Novation. 

Effect of novation. 

-S. 62— Effect of novation — Contract — 

Rescission—Stipulation empowei tng a party to 

■ rescind —Legality of 

Parties to a contract may stipulate that one or 
both of them shall have the power to rescind the 
contract on the happening of some specified con- 
'tingency. Such a stipulation is to be conscrued 
according to its natural meaning ; subiect to the 
principle of law that a party shall not take ad- 
van lage of his own wrong, 1919 A. C. 1 Kef. 
The mere fact that the option to rescind the con¬ 
tract is not made dependent on the happening ol 
any specified contingency, but an option to ter¬ 
minate the contract lor any reasons whatsoever 
-does not render the contract void for want of 
mutuality. (Malta , J.) Chotalal Lallubai v 
Champsey Umersey & Sons. 

75 I. C. 233 : 24 Bom. L. R. 877 : 1923 Bom. 75. 

-S. 62— Effect of novation. 

Where for a note from a firm, another was 
accepted from survving partne's, the estate ol 
the deceased partner is free from Lability under 
the p inciple of S. 62. (Kajiji, J.) Markandrai 
KaLYANRAI V. VlRENDRAKAI CHANDRA. 

42 I. C. 815 : 19 Bom. L. R. 837. 

--S, 62— Effect of novation — Stranger to 

contract—Vendee retaining money to pay off 
creditors of vendor—Right of creditors to > ue. 

A contract by tue purcoaser of a properiy to 
pay the whole or part of the consideration retain 
ed by him lor payment to the vendor's creditors 
can be enforced by the latter, though they 
were not parties to the contract. The basis of 
the purchaser's liability is not novation or a sub 
stituted contract, but because of the fact that the 
purchaser is a trustee o* the vendor’s creditors 
for the money in his hands to be used for their 
benefit. Sometimes an agreement may be en¬ 
forced by a stranger to t ie contract that is in 
cases of irust. qMasi-cjotracts or near relationship. 
41 C. 137: Gregory v. Williams (1817) 3 Mer 
582 : Twcddle v. Atkinson (1861) 1 B. and S. 393 
Ref. (Mookerjee and Cuming, JJ.) Dwarka 
Nath Ash v Priya Nath Malki. 

22 C. W. N. 279 : 36 I. C. 792 : 27 C. L. J. 483. 

-S 62 —Effect of novation — Substituted 

contract falling through— Rescission—Right to 
enforce old contract. 

Where a debtor has disabled himself from per 
forming his promise under a later contract which 
1 had been intended to be a substitute for an ear- 
- lier one it is open to the creditor to enforce 


CONTRACT ACT (IX OF 1873). S. 62—Effect of 

novation. 

the earlier contract rescinding the later and S. 62 
of the Contract Act is no bar. 66 P. R. 1888 foil. 
15 P.W.R. 1918: 63 P. R. 1917: 63 P. R. 1916 : 41 
Cal. 137 dist. (Wilberforoe and Martineau, JJ.) 
Najaf Shah v. Ranuu Ram. 66 I. C 47 : 

2 Lah.323. 

--8. 62— Effect of novation — Lim- Aot, Art 

85 as altered by the Punjab Loans Lint. Act. 

A balance signed by the defendant which states 
as payable a rate of interest different lrom the 
rate usually charged in the previous accounts, 
amounts to a new contract which can form the 
basis of a suit. The period of lim tation for such 
a suit is 6 years under Art 85 of the Lim Act as 
altered in the Punjab Loans Lim. Act (Johnstone 
and Shah Din, JJ.) Makhan Lal v. Ganeshi 
Lai.. 42 P. R 1915:49PLR 1916: 

30 I. C. 84 : 180 P. W. R 1915. 

-*-S. 62 —Effect of novation — Mortgage bv 

conditional sale—Alteration of terms by mutual 
consent. 

When the terms of a mortgage by conditional 
sale are altered by mutual consent, there is no¬ 
vation of comraci and the original sale clause 
canDot be enforced. (Kensington, C. J.) Bishain 
Singh v. Indar Singh. 24 I. c 684 : 

189 P. L. R. 1914 : 91 P W. R. 1914*. 

-S. 63 -Effect of novation—There can be 

novation even af.cr breach. 

Under S. 62 o* the Act, there can be an agree¬ 
ment to cancel or vary the old contract or substi¬ 
tute a new contract, even after the bieach of the 
original contract. 15 Cal. 319. Diss. from. (Ayl- 
ing, O.C.J. and Odgers , J ) K. M. P. R. N. Firm 
v. P Thepekumal Chetty. 14 L. W. 660 : 
(1921) M.W.N. 861 : 45 Mad, 180: 42 M. L. J. 236 • 
67 I. C. 905 : 31 M. L. T. 478 : 1922 Mad. 314. 

Ss. 62 and 63 —Effect of novation — Agree¬ 
ment to pay debt. 

A new contract changing the place of perform¬ 
ance falls under S 62 and as the original contract 
is substituted by 'he new contract no fresh conside¬ 
ration is neces:ary. In such a case the place of 
performance mentioned in the new contract settled 
the jurisdiction of tbe C >urt. (Sadasiva Aiyar 
and Phillips, JJ.) Vasudkv* Mudaliar v. 
Velappa Nadar, (19171 M.W.N. 779 : 

6 L. W. 717 : 45 I. C. 401 : 22 M. L. T 512. 

-Ss 62 and 63— Effect of novation — Con¬ 
tract varying terms after breach—Specific per- 
formanoe — Sp. Rel. Act, S 26 (2). 

If a subsequent contract to sell lands other thm 
those at first agreed upon was executed for the 
original consideration, then under S 26 ( e ) of the 
the Sp. R. Act, the plaintiff is entitled only to 
specihc performance ol the contract with the 
subsequent variation. The rule of English Law 
that a fresh consideration is necessary for the 
new contract alter breach does not appl/in 
India. (1 Sm. L. C. 338. 9 A.C. 605 F.) Ss. 62 and 
63 have entirely altered the English Law in this 
respect and the original contract subsists not- 
withstandi g the variation, (seshagiri Aiyar and 
Kumarasawmi Sastri, JJ.) RamayYa BaGava- 
THAR V. SOMASI 4.MBALAM. 29 M. L. J 125 * 

29 I. C. 449 : (1915) M. W. N. 408^ 
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CONTRACT ACT (IX OF 1872), S. 62—Effect of 
novation. 

•-S. 62— Effect of novation — Negotiable 

instrument—Discharge of debt-Effcct of novation 
—Right of creditor to fall back on original debt 
A negotiable instrument given in discharge of 
a debt dees not extinguish the debt, but only 
suspends payment ; but if the debtor can prove 
that it was a novation, it will be a complete 
defence to an action by creditor on the original 
cause o* action. The creditor can fall back on 
the original contract if for any reason, c. g. want 
of stamp on a negotiable instrument the new 
contract fails. 26 M. 526, 29 M. Ill, 5 C 215 and 
11 A. 13 relied upon 4 A. 330 dissented from. 
(St an yon, A. J. C .) Nathusa v. Phulchandsa. 

14 I. C. 399 : 8 N L. R. 7. 

-S. 62— Effect of novation—Mortgage — 

Agreement to substitute fresh deed — Not fulfilled 
—Effect of — Estoppel. 

Where a mortgagee agreed to have an existing 
mortgage substituted by another on mote 
favourable terms to the mortgagor, the latter can¬ 
not subsequently claim the benefit of the terms. 
The duty of the mortgagor in that case is to sue 
for specific performance of the new agreement 
within the period of limitation prescribed by law 
and there can be no legal novation where there 
is a qualified acceptance only of a proposal to 
modify an existing contract. The debtor is not 
at liberty to invoke the doctrine of inequitable 
estoppel unless he can show that he was induced 
by the creditor to break his contract with a third 
person on favourable terms. (Stuart and Kan- 
haiya Lai. A.J.C.) Narendra Bahadur Singh 
v. Oudh Commercial Bank. 

30 I. C. 323 : 2 0. L. J.402- 

- S. 62— Effect of novation — Novation — 

Stranger to contract. 

A person not a party to a novation is not dis¬ 
charged from his liability under the original 
contract, (Hartnoll, C. J. and Young , J ) J. E. 
Loader v. The Chartered Bank of India. 
Australia and China. 6 Bur. L. T. lvl: 

211. C. 222. 

Essentials of novation. 

- S. 6 2—Essentials of novation—Stipula¬ 
tion empowering a party to rescind—Legality of. 

Parties to a contract may stipulate that one or 
both of them shall have the power to rescind the 
contract on the happening of some specified con¬ 
tingency. Such a stipulation is to be evinstrued 
according to its natural meaning, subject to the 
principle of law that a party shall not take ad¬ 
vantage of his own wrong, 1919 A. C. 1. Ref. The 
mere fact that the option to rescind the-contract is 
not made dependent on the happening of any 
specified contingency, but an option to terminate 
the contract for any reasons whatsoever, does not 
render the contract void for want ot mutuality. 
(Mulla, J.) Chotalal LallUbhai v. Champsey 
Umersey & Sons. 24 Bom. L. R 877 : 

75 I. C. 233 : 1923 B. 75. 

- S. 62 —Essentials—A contract for the 

sale of cloth was entered into on 2 7th April and 
delivery was to be made half in May and half in 


CONTRACT ACT (IX OF 1872), B. 62—Essential* 

of novation. 

The delivery not being made the goods were 
resold by respondent to the petitioner under two 
contracts one on May 31st, and 2nd on 6th June ; 
the respondent sent the bills but petitioner with¬ 
held payment and claimed set-off. The dispute 
was referred to arbitration and respondent suc¬ 
ceeded on the award On the petitioner’s appli¬ 
cation to have the award set aside. Held , that 
the original contract was not completely dischar¬ 
ged by the two subsequent settlement contracts 
by virtue of S. 62. ( Rankin , /.) Dttamband- 
Saligram v. Mahomed Jews Mamooji. 

46 Cal. 534 : 54 I. C. 285 : 23 C. W. N. 704. 

-S. G2--Essentials of novation- Rescission 

of contract—New agreement during existence of 
old contract — Effect. 

A contract need not be rescinded by an express 
agreement. If the parties make a new and inde¬ 
pendent agreement concerning the same matter, 
the latter may be said to discharge the former 
especially when the latter is very inconsistent 
with the former. 20 C.W.N. 370 Ref. (Sanderson, 
C.J , Woodroffe and Mookeriee , JJ ) RaghUMULL 
i. Luchman Das. 38 I. C. 278 : 20 C. W. N. 708. 

-Ss. 62 and 64— Essentials of novation — 

Contract—Rescission of, by another contract — 
When effected. 

One contract is rescinded by another between 
the sa.ne parties when the latter is inconsistent 
with and renders impossible the performance of, 
the former, but though they differ in terms, their 
legal effect is the same. The second is merely a 
ratification of the first and the two must be 
construed together where the new contract is 
consistent with the existence of the former one. 

It has no effect unless or until it is performed 
and further where parties enter into a contract 
which if valid, would have the effect, by implica¬ 
tion, of rescinding a former contract, and it turns 
out that the second transaction cannot operate as 
the parties intended, it does not have the effect, 
by implication of affecting their rights in respect 
of the torraer transaction. (Mookerjcc and Chat¬ 
terfee, JJ.) Mathura Mohan Saha v. Ramkan- 
war Saha. 43 Cal. 790 : 23 C. L. J 26 : 

35 I. C. 305 : 20 C. W. N. 370. 

-S. 62 —Essentials of novation— Contract 

for delivery of goods—Extension of time—New 
contract. 

A mere extension of time for delivery of goods 
does not necessarily convert the original contract 
into a new one. Addition of a clause, viz., the 
inspection of the goods, etc., amounted to a new 
contract so that the original arbitration clause in 
the original contract could not be enforced. 

(i Chaudhury , /.) Lachmi Nabain Bhariodan v . 
Hoake Miller & Co. 41 Cal. 35 : 

211. C. 217 : 17 C. W. N. 1098. 

-S. 62 —Essentials of novation — What 

constitutes. 

If a landlord came to know after the execution 
of the kabuliyat that the tenant had allowed his 
brother an interest in the tenancy, that would not 
amount to novation. \Coxe and Richardson , JJ.} 
Sarat Chandra Roy v. Ratubuddin. 

17 I. C. 227: 16 C. I. J. S? 1 - 
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• CONTRACT ACT (IX OF 1872). S. 62—Essentials 
of novation. 

- S. 62 — Essentials of novation—Evidence 

Act. S. lO.'i. . 

A party who relies on a new contract in substi¬ 
tution for the old must prove that it was support¬ 
ed by consideration. A mere promise by a 
creditor made at the request of his debtor to 
forbear from suing him i« regarded as a voluntary 
promise and is therefore of no effect. (Shah Dm 
and Agnew, JJ ) CHHABIL Das v. Masu. 

243 f. L. R 1913 : 145 P. W R. 1913 ; 
207 P. W. R. 1913 : 19 I C. 981 :4 P. R. 1914. 

-8s. 62 and 63— Essentials of novation — 

Promissory note—Agreement to give time 

An agreement to give time for the payment of 
money due under a pro-t ote is operative in India; 
: this principle is recognized in Art. 73. Lim, Act. 
{Wallis, C. J , Abdur Rahim and Scshagin 
Aiyar, JJ ) Annamalai Chetty v. Velayudha 
Nadhar. 39 Mad. 129 : 30 M. L. J. 51 : 

19 M. L. T. 62 : (19161 1 M. W. N. 93 : 

32 I. C. 869 : 3 L. W. 38. (F. B.) 

-B. 62 —Essentials of novation — Dissolu¬ 
tion of contract by repudiation—Rights of pro¬ 
perty, if effected by the principle. 

In the case of mere contracts, a repudiation by 
one party assented to by the other might put an 
end to the contract. But this principle is not 
applicable to rights of property. (Benson and 
Sundara Aiyar . JJ.) VadalmANETI Shrinivasa 
V. VADALMANETI VENKATARAMIAH 

14 M. L. T 157 : 

20 I. C. 908 : (1914) M. W. N. 144. 

-S. 62 • Essentials of novation — Settle¬ 
ment of damages is not novation. 

Where the contract subsisted and had failed 
the cause of action would be the failure of the 
■ contract. The settlement that a certain amount 
of money was payable tor the failure is not a new 
contract. t Prideaux , A. J. C.) Kamal Narayana 
v. BaniRAM. 75 I. U.440 : 1923 Nag. 332. 

-S. 62 —Essentials of novation--Mortgage 

—Sale with a view to discharge mortgage — 
Nature of the transaction, 

A suit was brought for foreclosure of a mort¬ 
gage executed on 14th of August 1908. It was of 
the simplest possible character, being a claim 
for the amount still due on the mortgage after 
making allowance for a payment of Ks. 9,000 
made on 17th October 1917. On that date the 
mortgagor sold a portion of the property and 
paid the Rs. 9,000 he received for the sale to the 
mortgagees towards satisfaction of the mortgage 
debt. The purchasers happened to be the mort¬ 
gagees. The mortgagor originally agreed to sell 
the property for Rs. 9,000 on the 9th January 
1910, and he agreed also that the purchaser migh* 
retain enough of the purchase-money to pay off 
the mortgage. 

But the defendant mortgagor did not carry out 
his agreement till he was compelled to do so by 
a decree of a Civil Court in a suit instituted under 
the Specific Relief Act. The sale-deed was even¬ 
tually executed by the Court for him on 17th 
October 1917, by which time the amount due on 
^he mortgage was considerably in excess of 
-Rs. 9,000. Held the effect of the sale was not to 


CONTRACT ACT (IX OF 1872), 8. 62-Invalid 

novation. 

relieve the mortgagor of his liability to pay the 
mortgage debt. (Hallifax, A . J. C.l Narayan 
v. Venkata Rao. 12 I. C. 422 : 1923 Nag. 218. 

Invalid Novation. 

-S. 62 —Invalid novation—Mortgage deed 

executed in consideration of previous bonds — 
Non registration —Effect of -Remedy of promisee 
—Registration Act (XVI of 1908), S. 49. 

Where a mortgage deed which was executed in 
consideration of pievious bonds, was unregister¬ 
ed and hence unenforceable, the promisee is 
entitled to sue on the original bonds as there is 
no merger of the bonds in the mortgage deed and 
as there is no novation since the deed is unen¬ 
forceable, for want of regist.ation. \Russel and 
Chandavarkar , JJ.) Abdul Kayan v. Bahadur 
VlTHOBA. 13 I. C. 868 . 14 Born. L. R 26. 

-S. 62 —Invalid novation — Effect of— 

Origi nal uontract. 

To effect a novation pursuant to an agreement 
to accept a new contract, tbc contract which was 
substituted must be One capable of enforcement 
in law and that as S 6 ot toe Sonthal Perganahs 
Settlement Regulation laid down that no com¬ 
pound interest arising from any intermediate 
adjustment of account should be decreed, and as 
the result of the devise of the roka , the mortgagee 
was in a position to claim compound interest, 
the original liability under the mortgage subsist¬ 
ed. (Mookcrjcc and Beachcrolt, JJ.) Ramjiban 
Sha v. Dhiku Singh. 

16 I. C. 246 : 16 C. L. J. 264. 

-S. 62— Invalid novation—Insufficiently 

stamped Hundi—Effect of—Suit on original 
cause of action. 

Where an insufficiently stamped hundi was 
given in renewal oi a prior hundi, «the plaintiff 
could fall back on the prior huudi. The giving 
of the second hundi would have operated as a 
discharge of the first o e only if the new con¬ 
tract could have been legally enlorced aud as the 
plff. could not sue on the second hundi as being 
unstamped, he could tall back on the first one ; 
and S, o2 of the Contract Act was no bar to his 
doing so. 27 M. 540 Rel. (Martincan, J ) SUn’DaR 
Das v . Pukas Singh. 11 P. W. R. 1922 : 

67 I C. 856 : 1922 Lah 66. 

-S. 62 —Invalid novation — Substituted 

contract void -Original contract revived. 

Where the contemplated substituted security 
itself fails, the patties could not be taken to have 
intended that the liability under the original con¬ 
tract would also cease. (Abdur Rahim and 
Spencer , JJ .I Duraisawmy Aiyar v. Krishnaier. 
10 L W. 466 : 54 I. C 318 : (1919) M. W. N. 797. 

- — S. 62— Invalid novation — Renewal of 

debt—Puts an end to original security. 

A renewal of a drbt does not> ipso faoto extin¬ 
guish toe security which a person has unless such 
renewal is accompanied by a fresh contract giving 
fresh security. An attempt made to apportion the 
security which was in fact invalid would not de¬ 
prive the person of tne security which he already 
has. 3 B. 3)2 rel. on. (Kumaraswami Sastn, J.) 
VENKATARAMIAH PANTULU V. SUBRAMANIAM 

Pillai. 26 I. C. 393 : 16 M. L. T. 489. - 



1339 


CIVIL DIGEST, 1911—1923. 


1340* 


CONTRACT ACT (IX OF 1872). S. 62—Invalid 
novation. 

-8. 62— Invalid novation — Accord and 

satisfaction- Pro-note accepted in full satisfaction. 

A pro-note accepted in lull satisfaction of a 
claim, debars the plaintiff from bringing a suit 
on the original claim though the defendants by 
subsequent fraud on their part might have made 
the pro-note invalid. ( Crouch , A. J, C.) Ewart 
Ryrie & Co v. Tar»chand. 9 I. C. 896. 

-S, 63-Acceptance of Performance-Cheque 

for smaller amount accepted and cashed—Effect 

of , 

Defendant sent a cheque to plff. for a portion of 
the sum claimed by the latter with a condition 
that this sum was being paid in lull discharge ol 
the total amount due to plff. 1 he plff- retained the 
cheque and eventually cashed it. Two days after 
cashing the cheque, plff. wrote to the deft, that 
the cheque bad been cashed but be did not 
agree to receive the amount in full discharge 
of the payment ot the sum due to him. Held, 
that the mere fact that the plff. retained 
the cheque and cashed it and at the same time re¬ 
fused to receive the amount in full discharge of 
thepaynent of his debt, does not raise any con¬ 
clusive presumption that they had accepted it as a 
conditional offer made by deft, 6 A L. J. 67 : 22 
Q. B. D. 610 Ref. (Stuart and Su'aiman, JJ.) 
Basdeo Ram Sarup v. Dalsukhrai Fewak Ram. 

20 A. L. J. 717 : L. R. 3 A 648 : 
68 I. C. 783 : 44 A 718 : 1922 All. 461. 

•-S. 63— Applicability to parties standing 

in the relation of decree-holder and judgment- 
debtor. 

Sec. 63 is not applicable where the parties 
stand in the position of decree-holder and judg¬ 
ment-debtor and not in that of promisor and pro 
niisee (Mookerjec and Beachcroft , 77.1 Deben- 

DRA NARAIN SlNUH V. SOURKNDKA MOHAN SlNGH. 

24 I. C. 391. 

-S. 63 — Release of dower. 

Under Mahomedan Law, the dower is a debt 
and the moment it is settled, it is enforceable as a 
debt. The dower becomes the property of the wile 
by the mere contract and she may therefore deal 
with or dispose ot it before taking its possession. 
The woman is entitled to give it up or relinquish 
it in the continuance of the contract. Such telin- 
quishment need not take place immediately after 
the husband's death. She can lelinquish it at any 
time. It can be remitted in favour of the heir 
alter the husband's death. No consideration is 
needed for such relinquishment, but free assent 
must be established. As the debt is eniorceable 
under the Contract Act, *t can also be released 
under S 63. It is doubtful, however, whether a 
dower debt could be di c charged by verbal relin¬ 
quishment. (Chaudhury and Cuming , 77.) NuRL- 
EIMESSA KHANUM V KHAJE MAHOMED SAKREE. 

47 Cal. 537 : 66 I. C. 8 : 24 C W. N. 335 : 

31 C. L. J. 14. 

-S. 63 —Scope of. 

S. 63 of the Contract Act does not entitle a pro¬ 
misee for bis own purposes and without the con¬ 
sent of the promisor to extend time to his own 
advantage. There must be an agreement or 
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mutual understanding to waive. (Abdul Raoof 
and Campbell, JJ.) Asmad Ullah v. Messrs. 
Behari Lal & Sons. 68 I. C. 912 : 

1926* L. 117. 

-S. 63— Promisee—Not bound to accept 

part performance. 

A promisee is not bound to accept part perfor¬ 
mance of a contract. (Le Rossignol and Wilber- 
force , 77.) Shams Din Mehr Baksh v. Moham¬ 
med Khalil. 59 I. C. 971 : 3 Lah L. J. 141.. 

-S. 63— Conditional remission. 

A promise to remit tent coupled with conditions 
is not an absolute promise of remission and the 
landlord is not estopped from enforcing his 
rights in full. (Sadas'va Aiyar and Hannay, JJ.) ■ 
SUBBARAYA AlYAR V. KOLANDAVELU MUDALI. 

26 I. C. 958. 

--S. 68— Relinquishment — Consideration. 

Under S. 63 no consideration is necessary to • 
foreco a portion of the rent payable. (Seshagiri 
Aiyar and Kumaraswami Sastri, JJ.) Veda- 
CHALLA MUDALIAR V. SlVAPERUMAL Ml)DALI. 

251. C 741 : 16 M. L. T. 184. 

-Ss. 63 and 73— Contract for supply of 

goods — Breach — Damages. 

The promisee in a contract of sale of goods can¬ 
not extend the time f »r pertormar.ee of the con¬ 
tract to his own advantage without the promisor's 
consent. If a breach occurs and he brings a suit 
for damages for breach, such damages cann t in¬ 
clude any aggravat’On of damages caused by his 
action or inaction after breach, because the pro¬ 
misee cannot repudiate the contract at any time 
he pleases. Damages will be the difference be¬ 
tween the contract price and the market price 
oh the due date. (White, C. J. and Ayling.J.) 
Muthaya Manigaran v. Lakku Reddiak. 

37 Mad. 412 ; 14 I. C. 255 : 11 M. L T. 3()l : 
(1912) M. W. N. 430 :22 M. L. J. 413. 

-S S3—Remission—Suit lor sum remitted 

not maintainable. 

A suit cannot be brought for the recovery of 
the amount remitted when a remission had been 
made and communicated bv the creditor to the 
debtor. 19 M. 391 Foil. (Munro, J.) Gopala 
Krishna v. Venkatasubba. 

9 I. C. 763 ; 9 M. L. T. 270. 

-S. 63— Waiver — Evidence of—Mortgage 

—Discharge of. 

Waiver may be evidenced by conduct inconsis¬ 
tent with the continuance of the rights waived. 
There is nothing in law to prevent a discharge 
by acceptance of something in lieu of the perfor¬ 
mance of the contract. (Prideaux, A J C) Kawa- 
daji v. Gangaram. 64 I. C. 401- 

-S 63— Agreement—Consideration. 

An agreement to discharge a previous debt in 
consideration of the prompt receipt of a shorter 
sum is a valid agreement f Lindsay A. 7. C.) 
Bisheshar Singh v, Rambharose. 

20 I. C. 644. 

-S. 63— Promisor accepting cash from 

promisee—Breach of contract — Effect. 

Where a party to a contract of marriage having 
accepted cash and jewels repudiates the marriag 
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CONTRACT ACT (IX OF 1873), S 64. 

he is bound to return what he has taken. 15 C. 
319. (Coutts and Bucknill JJ ) Mathura Prasad 
Singh t. Satya Narain Prasad Sahai. 

65 I. C 813. 

-Si. 64 and 73— Breach of contract—Re¬ 
fund of earnest money. 

A party guilty ot a breach of contract cannot 
claim damages arising out of his own default 
Nor can he c aim a refund of earnest money ad 
vanced as a guarantee for the fulfilment of the 
contract. 38 M. 801 : 33 A. 166 : 19 A 4S9 Rel. 
(Rafique and Lindsay, JJ. i Mo Habib-UL-lah v. 
Md. Shap. 41 All 324 : 50 I. C. 048 : 

17 A. L. J. 3o9. 

---Ss 64 and 65— Minor — Suit to cancel 

mortgage — Refund. 

Where a minor sues to cancel a mortgage exe¬ 
cuted by h'm during his minority, the Courr could 
not d rect compensation to be pa d bv the minjr 
as a condition of his getting the relief, the contract 
itself being void. (Piggott, J.) Gaya Prasad v. Sar- 
FARAZ Chaudhri. 29 I. C 972. 

-S. 64 —Limitation Act (1908), Art. 114. 

Suit for compensation, recovereble under t>4, 
is barred if brought after ten years. (Stephen and 
(HoImswood, JJ,) Aridoytra v. Shrinath 
Chakra vakti. 19 I. c. 624 

- --8 64 —Alienation by minor—Alienation 

set aside — Minor's liability to restore benefit 
received. 

If an alienation is set aside at the instance of 
the alienor on the ground that he was minor at 
the time of alienation, the alienor is not bound to 
restore tae benefit received by him except io the 
case of fraud. 80 Cal. 539 (P.C.) and 38 Mad. 10/1 
Rel. (Chcvis,J.) Kehgr Singh v. Asa Singh. 

60 I. C. 619 : 3 U. P. L. R. (Lah) 94. 

-Ss. 64 and 65 — Alienation of guardian 

void ab initio— Improvements by vendee— Agree¬ 
ment to sell suit property to stranger—If illegal. 
Where a sale by a guardian on behalf of a im nor 
is held to be void ab initio, the vendee cannot 
claim for the improvement effected by him. on the 
property. Ss. 64 and 65 do not apply to this case. 
(Robertson, J ,) Dulla v, Farid. 98 P. L R. Iui3 : 

18 I.C. 485 : 115 P W. R. 1913 

■-S. 64— Minor's property—Sold by guar¬ 

dian—Purchase of other proper ty—Suit by vendee 
from guardian for possession—Plea of invalid¬ 
ity of sale by ward. 

If a guardian sells his ward’s property for pur¬ 
poses not binding and the price is utilized for the 
purchase of other lands for the ward not contem¬ 
plated ai the time of the sale, the lands so pur¬ 
chased does not constitute l ihe benefit' within S 64 
and need not be conveved to the vendee from the 
guardian when the ward avoids the sale by the 
guardian. Per Kumaraswami Sastn, J. —Or¬ 
dinarily the benefit which a party receives when 
he sells property is the money which the vendee 
pays Any profits which the vendor might make 
with the moneys would be too remote in estimat¬ 
ing what he has to return in case he is entitled 
to avoid the sale and elects to do so. Where 
however lor the protection of a purchaser 


CONTRACT ACT (IX OF 1872). S. 64. 

contracting with a guardian or a qualified owner, a 
particular dealing with ihe money was in the 
direct contemplation ot the part'es such as the 
purchase ot other lands with the consideration! 
and the money is so applied, the benefit which the 
other party obtains will be the bnd oi other party 
acquired with the consideration (Phillips and 
Kumaraswami Sastri, JJ.) Chinnaswami Reddi 
v. Krishna Swami Reddi. 42 Mad. 86: 

48 I. C. 856 : 35 M. L. J. 652. 

-Ss. 64 and 65 —Financing of litigation — 

Money advanced in part—Repudiation-Right to- 
recover. 

Where a persoD agrees to advance moneys to 
another from time to time u p to a certain limit 
with the object of financing a litigation by the 
latter, but tails or refuses to pay the lull amount, 
he is nevertheless entitled under S. 64 to a refund 
of the amount actually advanced by him. 23 M, 
L. J. 680 Foil. ( Ayling and Scshagin Atyar, JJ.) 
Pusapati Venkatapathiraju V. Venkata- 
subhadkayamma. 47 I. C. 563. 

-S. 64 —Who can rescind. 

Uoder S. 04 a person who puts an end to a 
cooiract under S, 39 is the pany rescinding a 
voidable contract (Batten ands tanyon. AJ.C.) 
BALiABHADAS V. A. PAIKAJIE. 38 1. C. 915 : 

12 N. L. R. 177. 

-S. 64— Voidable contract—Rescinding 

—Effect of- FnrP'er performance dispensed with. 

Where an agreement is rescinded its further 
performance caonot be enforced. S. 64 ol the Con¬ 
tract Act will apply where an agreement has been 
rescinded. S 64 is Dot resti icted to contracts v, oid- 
ablc under S. 39 b it extends also to cas> s of con¬ 
tracts voidable by reason of breach under S. 39. 
(Lyle and Ashworth. A , J C.) Mahammad Mum* 
tas Ali Khan v. Altapful Rahman. 

25 0. C. 169 : 69 I. C. 789 : 10 0. L. J. 166: 

1922 Oudh 259. 

-Ss. 64 and 65— Mistake—Restoration of 

benefit. 

Where the parties are found to have been in 
ignorance of any discrepancy, then it lollows that 
both of them were labouring under a mistake of 
fact and when restoration of one party to his ori¬ 
ginal position takes place he cannot recover 
fiom the other party without surrendering the 
benefit which he derived under the mi taken act. 
This principle is not limited only to cases of 
agreements, which are provided for by Ss. 64 and 
65 oi the Contract Act but extend* even to acts 
commit'ed under a common mistake of tact. 

(Wazir Hasan, A. J C.) Maqbul Ahmad v. Far- 
HAT Ali. 4 U. P. L, R. (J C.) 6 : 66 I. C. 461 : 

8 0. L. J . 546 : 1922 Oudh 152. 

-S. 64— Contract, revocable, breach of — 

Remedy, choice of, lies with whom. 

In the case of a breach of a revocable contract 
or trust, the choice ol the remedy lie-* with the 
party whose tights are infringed, and nrt with 
t e promisor or tiustee. (Piggoit.J. L. and Kan- 
h iiiya Lai, A. J. C.) Sitla Harsh Singh v. Har- 
pal Singh. 20 I. C. 783. 
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CONrRACI ACT (IX OF 1872), S. 65—Becomes 
void. 

-S. : 65. 

Becomes Void. 

Contract with Lunatic. 

Discovered to be Void. 

Illegal Contract. 

Minor's Contract. 

Scope of. 

Vo dable Contract. 

Becomes Void. 

-Ss. 65 and 56— Becomes void — Contract 

of lease—Impossibility of pcrforman^z — Compen¬ 
sation for advantage received. 

Wtie r e by reason of the acquisition of a lower 
garden bv Government under the Land Acquisi 
tion Act the plff. lessee was deprived of the gar¬ 
den and the contract having become itnposs> ;le 
of performance under S 65 of the Contract Act, 
the plrf. was entitled to be compensated bv the 
deft, fo.- the loss sustained by him. ( Bancrji, /.) 
Muhammad Hashim v. Miski. 

44 A. 229 : 20 A. L. J. 41 : L R. 3 i 575 : 

65 I C 253: 1922 All. 6- 

--8. 65 —Becomts void — Contract void, ab 

initio —Section not applicable. 

Section 65 does not apply where it cannot be 
said that ihe agreement was discovered to be 
void or became void after it had been e itered in¬ 
to. ( Piggott , J .) Ram Pkatap Rai v. Ram Phal 
Teli. • 18 I. C 9. 

-8. 65 — Becomes void — Application — 
Broaoh and Kura Incumbered Estates Act, S. 28. 

S. 65 Contact Act does not applv to mortgages 
which are valid up to the mortgagor s lifetime ; 
therelore the mortgagee cannot recover the mod- 
gage money when alter the mortgager's dea h 
the mortgage bee imes void under 6. 28. Broach 
and Kaira In. Est. Act. ( Batchelor and Shah. JJ.) 
Parshottam Vkribhai v. Chhatrasamgji Ma- 
DHAVASANGJt 

41 Bom. 548 : 40 I. C. 1002 : ’9 Bom. L. R. 545. 

— -S. 65— Becomes void — Damages for 

breach of marriage contract 

Under the Mahomedan Law. damages peculiar 
to English Law of marriage contract cannot be 
recovered. Under S. 73 the pnmisee can recover 
compensation lor any loss or damage caused tr 
him by the breach or which the parties knew a 
the time of contract to be a possible result of tne 
breach. Under S. 65 he can get the refund of 
money, ornaments, clothes, etc., given by him as 
consideration for the pronise or compensation as 
on a lailure of consideration (Kemp. J.) Abdul 
RazaK v. Mohomed Huseim. 42 8om. 499 : 

38 I. C. 771 : 19 Bom. L. ft. 1 64 

-S. 65— Becomes void. 

When a contract with a ship company to convey 
cotton could not be performed (having been 
prohibited by Government) and the Company 
asked the charterer to deposit freight charges for 
unloading, etc , before reHelivery ; held, that 
under S. 65 the plaintiffs were en'itled to recover 
with interest the amount paid for freight and that 
the defendants were entitled to charge reason¬ 
able expenses for unloading, ( Wacleod, J.) 
Boggiano & Co. v. Arab Steamers, Ltd. 

.40 Bom. 629 :33 I. C. 53d: 18 Bom. L. B. 126. 

/ \T ( # ' 


CONTRACT ACT (IX OF 1872), S. 66—Becomes 
void. 

-S. 65 —Becomes void—Applicability of. 

Where consideration for a mortgage (ailed ab 
initio, S 65 is not applicable A covenant to 
co opensatfa is collateral and not merely depen¬ 
dent uoon the mortgage and though the main 
contract was wholly null and void, the plaintiff 
was entitled to claim under the covenant (Scott, 
C. J. and Batchelor, J.) Joverabhai JoRABHAi 
v. Gorham Naisi. 17 Bom L. R. 259: 

28 I. C. 442 : 39 Bom. 358. 

-S. 65— Becomes void—Applicability of— 

Agreement not to prosecute —Undue influence — 
Refund of consideration. 

If money or security be given unde r an agree¬ 
ment not to prosecute under such circumstances 
that there has been pressure or undue influence, 
the transaction will be set aside and the money 
or security will be returned. In every case of 
illegal composition of a non-compoundable 
criminal -(fence, a refund cannot be demanded at 
law. S. 65 does not apply to a case of this kind. 
(Holmswood and Chapman, JJ) Amjadmessa 
Bibiz; Rahim B^kas Sikdar. 42 Cal. 286 : 

21 C. L. J. 642 : 28 I. C. 713 : 19 C. W. N. 383. 

-S. 65 — Becomes vo ! d—Payment under 

—Right to recover, 

S. 65 of the Contract Act aoolies even though 
the contract was not void ab initio but becomes 
void subsequently and a suit to recover money 
paid under such a contract is maintainable. 
(Abdul Raoof and Martineau, JJ.) BAPLU v . 
Sheo Chavd. 67 I. C. 367 : 56 P. L. R. 1922. 

-S. 65— Becomes void — Impossibility — 

Aotion of executive. 

In a suit for damages for non-publication of art 
almanac for which plaintiff had paid an advance 
and for recovery of advance. Held, that an the 
defendant had carried out his agreement of print¬ 
ing the plaintiff's advertisement in the specified 
number of copies of his almanac and had put 
them on the market and as the confiscation b* the 
Government was due to causes over which he 
had no control, S. 65 was inapoltcable in the 
absence of any express provision and (he principle 
’that the loss must lie where it his fallen,' should 
be followed and consequently plaintiffs claim 
must fail. The plaintiff could not recover the 
advance (Scott-Smith, J.) Devi Dayal v, 
Baini Ram. 51 I. C. 4i2 : 42 P. R. 1919. 

-S. 65—Becomes void— Applicability 

Coni> act void— Ab initio. 

S. 65 does not applv to contracts known to be 
void ab initio by reason of the illegality of the 
consideration. (Le Rossignol, I ) Hira v. 
Jowala das. 27 P. L. R. 1915 : 27 I C. 1008 : 

224 P. W. B. 1915. 

-S. 65— Becomes void — Applicability * 

Unregistered exchange—Suit for. 

A person exchanging a house worth more 
than 100 rupees by an unregistered de“d, can 
recover possession of (he same but must refund 
tne consideration he received in exchange, Ken- 
sington and Beadon, JJ.) UttaM Singh v . 
Basanta. 203 P L. R 1913: 

19 I. C. 236: 155 P. W. R. 1013. 
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CONTRACT ACT (IX OF 1872), S 65—Becomes 

void. 

-S. 65— Becoming void. 

A contract bv a grantee of Gove r nment land to 
•concede a portion of the land to another on con¬ 
dition of his helping hi n to comply with the 
stipulations on which the grant was made to hi n 
becomes void if the Government cancels the 
grant and a suit may be filed b» the grantee for a 
declaration that the contrac: is void irrespective 
of the promisee’s r'ght to damages. ( Johnstone , 
/.) Dara v. Muhammad. 

9 I. C. 743 : 16 P. W. R. 1911. 

-S. 65— Becomes void — Contract—Receipt 

for advance—Material alteration - Right to 
'recover advance. 

Where a document containing the terms of a 
contract between plaintiff and defendant was 
materially altered by plaintiff without the know¬ 
ledge of the defendant and the pavment of 
advance was acknowledged on the same piece of 
paper by the defendant. He'd, on breach of 
contract bv defendant that tne plaintiff, though 
he could not recover damages under the contract, 
was entitled to recover the advance under S. 65 
treating the contract as void. (SPenoer and 
Krtshnan, JJ. i Kandregula Anantha Rao 
Pantulu v. Kandjkonda Surayya. 

38 M. L J. 256 : 11 L. W 390 : 

27 M. X. T, 134 : 55 I. C. 697 : 43 Mad. 703 : 

(1920. M. W. N. 187. 

-S. 65— Becomes void — Enforceability. 

The expression ‘becoming void’ in the section 
pre-supposes enforceability and that which is not 
enforceable cannot become void l Kotval. A. J. 
C.) Bhojraj v. Dukala. 67 I. C. 680. 

- —S. 65— Become* void — Agreement to 

transfer decree—Death of deoree holder — Re¬ 
covery of earned money. 

A decree-holder agreed to execute a transfer of 
his docrec in favour of the plaintiff's predecessor 
in title t > the proposed transferee, paid a sum of 
Us. 2.000 out of the stipulated consideration to 
the decree-holder in advance. Subseq lently the 
proposed transferee died and the origiusl decree- 
holder realised the decretal amount by execution 
•of the decree against the judg nent-debt^r. The 
plaintiffs thereupon in.tituted a suit for recovery 
of the amount advanced with interest. It was 
found that the contract was a personal one So 
that on the death of the proposed transferee it 
wa« incapable of fulfilment. Held that the plffs. 
were entitled to recover the earnest money with 
interest (Das and Mar.phtrson . JJ.) Mt. Ram- 
©ulari Kuer v. Jang Bahadur 'vingh. 

1923 Pat. 247 : 77 I. C. 378 : 1923 P. 689. 

-3. 65— Becomes void. 

S 65 does not apply to a mortgage, which 
becomes unenforceable for want of legal neces- 
s ‘ tv , a " d benefit to tne family. (Miller, C. J and 
Mulnek, J.) Ram Bilas Singh v. Ramyad Singh. 

5 Pat. L J. 622 • 1 Pat. L. T. 535 : 

58 I. C. 803 : 2 U. P. L. R. (Pat.) 228. 

--8. 65— Becomes void—Exception as to 

Restraints of princes '. 

A ship-owner may tefuse to ship goods on a 
reasonable apprehension of ‘restraints of princes’ 

VOL. 11—85 


CONTRACT ACT (IX OF 1872), S. 65—Discovered 

to be void. 

in spite of there being no restraint actually in 
existence at the time of the reiusals and events 
occurring after such refusal mav be taken as a 
lest to snow the true state of affairs at the time 
of tne refusal. Obiter —An apprehension though 
unfounded may yet be reasonable. The impossi¬ 
bility ot performance of a contract makes it void 
under the Indian Law. (Pratt, J. C.) Sanday 
Patrick & Co. v. British India Steam Naviga¬ 
tion Co. 37 I C. 285 : 10 S. L R. 100. 

——S. 65— Becomes void—Contract void ab 
initio —A pplicabihly. 

S. 65 does not apply to contracts that are void 
ab initio. [Pratt , J. C. and Hayward, A. J. C.J 
Mir Mahomed Valad Hayat Khan v. Khubo- 
mal Valad Dinomal. 

21 I. C. 517 : 7 S. L. R. 58. 

Contract with Lunatic. 

-S. 65— Contract with lunatic — Effect of 

unenforceable contract—Refund of consideration. 

A Vendee is not entitled to a refund of conside- 
artion m »ney where the contract is unenforceable, 
vendor being of unbound mind. (Chatterjee and 
Beachcroft, JJ.) DoUlatuddiN v. Dhanikam 
CHHUTlA. 32 I. C. 804. 

-S«. 65 and 12 —Contract with lunatic . 

S 65.cannot bind a party lor a contract with a 
person of unsound mind. Such contract being 
void, no refund of money paid to unsound person 
can be clamed. (Johnston and Raltigan , J J.) 
Kamola Ram v. Kaura Khan. 

41 P. R. 1912 : 117 P W. R. 1912 : 

15 I. C. 404 : 149 P. L. R. 1912, 

Discovered to be void. 

-S. So—'Discovered to be void.' 

A Hindu reversioner to an esta e in Oudh sued 
for a declaration that a will alleged to have been 
made by the last male owner directing his widows 
to adopt was invalid and void and obtained a 
decree to that effect. He was also declared 
entitled to succeed to the estate on the death of 
the last su.viviog widow. Subsequently the 
reversioner transferred Ins right to half the estate 
in favour of the plaintiff's predecessor in title, for 
a consideration of Rs. 25,100—agreeing to put 
the vendee in proprietary possession of the estate 
after the death oi the last surviving widow. In a 
suit b » the plaint.ff after the death of the widow 
for recovery of the estate or for the purchase 
money. Held that there was no valid transfer of 
the estate in favour ol the plaintiff's predecessor- 
in-title inasmuch as the vendor had at the date of 
the conveyance a mere spes sttcccssionis which 
he could not validly transfer under S. 6 of the 
Transfer of Property Act ; that the suit for pos¬ 
session must therefore fail ; that the plaintiff 
however was entitled to recover the consideiation 
j pa'd for t ie sale with interest thereon from the 
date of suit : and that the case was governed by 
S. 65 ol the Contract Act, the cause of action 
having arisen after tne death ot the last survi ’ing 
widow when alone the vendee discovered that 
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CONTRACT ACT (IX OF 1872), S. 65—Recovered 

to be void. 

the transfer was void and unenforceable. (Sir 
Lawrence Jenkins.) Harnath Kuo v Indra 
Bahadur Sing. 9 0. L. J. 652 : 

44 M. L. J. 489 : 50 I. A. 69 : 87 C. L. J. 346: 

26 C. W. N. 949 : 26 0. C. 223 : 71 I C. 619 : 

33 M. L T 2 6 : 9 0. & A. L. R. 270 : 

18 L. W 383 : 1*>22 P. C. 403 (P. C-) 

— -S 65 - Discovered to be void—Meaning of. 

The word ‘agreements’ as used in the expres¬ 
sion ‘agreements discovered to be void' in S. 65 
does not apply to pre-war contracts, for at their 
inception they were contracts wuhin the meaning 
of the Contract Act and not ‘agreements'. The 
words ‘discovered to be void’ are not applicable 
to agreements wh’ch are void if the parties knew 
all the material facts. [Heaton and Marten, J J .) 
Wolf & Sons v. Dadiba Khimji & Co. 

44 Bom. 631: 58 I. C. 465: 

21 Bom. L. R. 986 

■ 3. 65 —Discovered to be void. 

A person purchasing occupancy rights, at his 
own risk, knowing that h'S vendor is selling the 
same to him, without the consent of the landlord 
and the landlord afterwards ousts h m, cannot 
avail himself of S. 6* of the Act against his vendor 
(Martmiau, J.) Kulla Mal v. U.mra 61 I.C. 604. 

-S. 65 —Discovered to be void—Contract 

ab initio void—Suit for recovery of money. 

S. 65 has no application to contracts whfch are 
void ab initio and it does not authorise recovery 
of monies paid under such contract. 41 B. 546: 43 
C. 115 Poll. But under the general law a plaint ff 
whose hands have not been tainted with corrup¬ 
tion and who has not been a party to a fraud, is 
entitled to get back the money which he lelt with 
another. (Scshagiri Aiyar and Napier, JJ.) Vkn- 
KATARAJU V RaMANUJAM. S* M. L. J. 561: 

23 M. L. T 84: 7 L. W. 518: 44 I. C. 319: 

(1918. M. W. N. 230. 

-S. 65 —Discovered to be void—Marriage 

brokerage contract—Suit of recovery of money— 
Discovered to be void, meaning if. 

Per Backewcll J.— The words ‘discovered to be 
void’ in S. 65 are more apt to describe an agree¬ 
ment which was void ab initio but was not then 
known by the parties to be so than an agreement 
of which the illegality must be taken to have al¬ 
ways been know n to them. I Oldfield and Bake- 
well , //.) Srinivasa Aiyar v. Shesha Aiyar. 

41 Mad. 1»7: 34 M. L J. 282: 

41 I. C. 183: 6 L. W. 42. 

——— S. 65 —Discovered to be void—Guardian 
and ward. 

If it is proved ; n a su : t by minor for possession 
of properties alienated by guard-ao, that a >ub- 
stantial part of the money was not required for 
minor’s benefit the whole sale is vo'd and the 
minor shall have to pay the r inuniog p -rtion io 
the purchaser but if a substant a' portion is spent 
for his benefit, the sale would be upheld and in 
such a case, there can be no dec ee for panition 
between the purchaser and the minor. (Sada- 
siva Aiyar and Napier, JJ.) Klkmani nunpar- 
AMMAL v. Muthammal. 26 I- C. 489: 

(1915) M. W. N. 8. 


CONTRACT ACT (IX OF 1872), S. 65—Illegal 1 
contract, 

-S. 65— Discovered to be void — Mortgage 

invalid—Right to sue for money. 

Where a mortgage is found to be void and unen¬ 
forceable for want of proper attestation, the mort¬ 
gage is entitled to a money decree for the 
amount advanced by him (Lindsay, J.C. anJ Kan- 
haiya LaU A. J . C.) Gakga Prasad v. Ram Sa- 
MUJH, 43 I. C. 266 : 20 0. C 306. 

Illegal Contract. 

-S. 65 —Illegal contract — Contingency- 

Contract void — Refund, right to 

Where af er a sale in execution, of defendant’s 
property, plaintiff purchased it for Rs. 983 with 
a n agreement for return of the purchase-money 
if the plaintiff did not get possession and a plain¬ 
tiff's application to sef aside the sale was dismis¬ 
sed. Held, the contract between the parties was 
not against public policy, but was a good and 
valid contract and gave the plaintiff a right to* 
sue for his money as on failure of consideration. 
(Rafique and Walsh, JJ) Mahabir Prasad v. 
Ganga Dehal. 42 All T 52 I.C. 33 If 

17 A L J. 878. 

-S. 65— Illegal contract— Valatdan patla 

{Mortgage)—V id—Personal covenant to com¬ 
pensate, if enforceable , 

A valatdan paita (mortgage) of an unrecognised 
portion of a Bhag is void, but a personal cove¬ 
nant to compensate if possession of the mortgagee 
were disturbed can be enforced. (Heaton and 
Shah, JJ.) Hari Bhai Hansji v. Nathubhai Ra- 
TANJI 38 Bom. 249: 23 I. C. 602: 16 Bom L. B. 62. 

-Ss. 65 aDd 72— Illegal contract — Corpora¬ 
tion — Ultra vires— Money received wider agree¬ 
ment—Duty of Corporation. 

The obl'gation to do justice rests upon all per¬ 
sons natural and artificial and where a corpora¬ 
tion receives money or property under an agree¬ 
ment which turns out to be ultra vires or illegal, 
it cannot retain it but must either return it or 
make compensation for it. (Mookerjee and Cliat- 
terjec, JJ.) Mathura Mohan Saha v , RaMKA- 
mar Saha. 43 C. 790: 23 C L J. 26t 

35 I. C. 306: 20 C. W N. 370. 

--S. 65 —Illegal contract—Applicability of 

— Contract void ab initio. 

S. 65 applies to a case where a person has re¬ 
ceived an advantage under an agreement subse¬ 
quently discovered to be void or under a contract 
which becomes void or which is subsequently 
found to be void on acc unt of some latent defect 
or of circumstances unknown at the date of the 
agreement or of an agreement which is after¬ 
wards made vcid by circumstances which 
supervene, and ni t where the agreement 
void ab inito as being illegal or opposed to pub¬ 
lic pol'cv (Mukerji and Pichardsoti, JJ.) kEDU 
Co/CHMAN v. Hira Lal Bose. 43 Cal. 115: 

19 C. W. N. 919: 29 I. C. 625: 21 C- L. J. 637. 

-Ss 65 and 70 —Illegal contract — Mortga¬ 
ge by guardian—Void —Right to refund. 

A mortgage by a guardian of a lunatic 
ihe sanction of the Co-rt is void. Quaere.. W e * 
ther the creditor i* entitled to a refund of the con 
sideration and if so within wnat period must 
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CONTRACT ACT (IX OF 1872), S. 65—Illegal 
contract. 

sue. (Sankaran Nairand Tyabji, JJ.) Marimuthu 
Uddayan v Ramirngar. 14 M. L. T. 489 : 

211 C. 879: (1913) M. W. N. 969. 

-S. 65 —Illegal contract—Right to recover 

moneys advanced. 

S. 65 has no application where the contract em¬ 
bodies a purpose known to be illegal to which 
both sides are parties. ( Drake-Brockman , J. C.) 
Bhure v. Sheo-Gopal. 54 I. C. 794 

-S <*5 —Illegal contract—Contract not in 

accordance with a statutory requirements—Effect 

of. 

A contract not in accordance with statutory re¬ 
quirements is no contract at all and does not 
'become void’ and ‘is not discovered to be void* 
within S 65. 27 A. 592 Fol. ( Batten, J.C, I Ananda 
Rao v. Tukaram. 46 I. C. 326. 

Minor's Contract. 

-- —— S. 65 — Minor's contract—Monev receiv m 

ed by—Liability to refund—Fraud — Misrepre¬ 

sentation. 

A minor cannot be made to repay money which 
he has spent merely because he received it under 
a contract induced bv his fraud. In a suit on two 
mortgages the defendant pleaded that at the time 
of execution of the bond he was a minor. There 
was no allegation nor proof that the defendant 
had made any fraudulent misrepresentation 
as to his age whereby he had induced the plain¬ 
tiff to advance the money Held, that the pontiff 
was not entitled to recover. ( Piggott and Walsh , 
JJ.) Radhey Shiam v. Bihari Lal. 40 All. 558 : 

*8 I. C 478: 16 A. L. J. 692 

——-S. 65— Minor's contract—Transfer of 

Property Act 11885), S. 55— Minor vendee — Suit 
to recover consideration. 

Vendee, who was minor at the date of purchase, 
can recover consideration money, if he is subse¬ 
quently dispossessed of the property purchased. 30 
C. 539 P. C., 39 C. 2 32 P. C., Dist. [Griffin and 
Ryves . //.) Wali Dad Khan v. Janak Singh. 

35 All. 370: 19 I. C. 610:11 A. L. J. 512. 

-Ss. 65 and 11— Minor's contract—Section 

does not apply. 

S. 65 has no application to a case where there 
never was or could have been any contract bet¬ 
ween competent parties, as for instance where 
one of the parties to a contract is a minor. [Mac- 
leod.C. J . and Fawcett. J.) Moti Lal Mansuk 
RAM V. Maneklal Dayabhai. 45 Bom. 225 : 

59 I. C. 245 : 22 Bora. L. R. 1195. 

-S. 65 — Minor's contract — Mortgage — 

Duty to refund. 

Where a mortgage is found to he invalid owing 
to minority of the executant at the date of the 
mortgage he cannot be held liable to refund the 
mortgage money even if he misrepresented his 
age. (1)16* 2 Ap. C. 575 : 7 L. W. 124 Foil. 
(Wallis. C. J. and Sadasiva Aiyar, J.) Guru 
SWAMY PANTULU V. BUDHA KARAN BALL. 

10 L. w. 225 : 63 I. C. 14 : 26 M. L. T. 245. 

-S. 65 — Minor*s contract—Restoration of 

money taken under contract. 


CONTRACT ACT (IX OF 1872), 3. 65—Scope of. 

A minor cannot in equity be forced to restore 
the amo ipt <*f a loan taken by him on a void con¬ 
tract. A distinction in this conDect'on must be 
drawn between a case where a particular specific 
property passes and is capable of recovery and a 
case where monev passes. A contract made by a 
ini-iOr is nudum pactum ab initio and the pro¬ 
visions of S. 38 ol the Specific Relief Act dealing 
with the rescission of t^e c intracts have no ap¬ 
plication thereto. {Findlay, A. J.C.) M r. Mullia 
Bai v. Garud. 53 I. C. 65 : 15 N. L. B. 149. 

-S. 65— Minor's contract — Avoidance — 

Duty to restore benefit. 

A minor who seeks to recover the property sold 
by him after cancellation of the sale, must res¬ 
tore the benefit he had received. 11 O. C. 1 Foil ; 
40 All. 558 ; 8 O. L. J. 287 Kef. (Darnels, J. C.) 
Raghunath Singh v Dhondhe Singh. 

24 0. C. 348 : 9 0. L. J. 31 : 64 I. C. 771: 

1922 Oudh 30. 

Scope Of. 

-S. 65 —Scope of. 

The section deals with (a) agreements and (b) 
contracts Section 65 deals w«th (u) agreements 
enforceable by law and (6) with agreements not 
so enforceable. By clause (g) of S. 2 a^ agree¬ 
ment not enforceable by law is said to be void. 
An agreement discovered to be void is one dis¬ 
covered to be not enforceable by law, and on the 
language of the section, would include an agree¬ 
ment that was void in that sense from its incep¬ 
tion as disiinct from a contract that becomes void. 

The agreement to sell the right of reversioner 
is manifestly void from its inception, because its 
subject-matter is incapable of being bmnd by sale. 
The vendee in this case was given the purchase 
money and interest at 6 per cent from the date of 
suit. (Sir Lawrence Jenkins) Thakukain Har- 
nath Kuar v. Thakur Indar Bahadur Singh. 

44 M. L. J. 489 : 45 A 179 : 50 I. A. 69 : 

26 0. C 223 : 18 L. W 383 : 

37 C. L. J. 346 :9 0. L, J 652 : 

26 C. W. N 949 : 9 0. & A. L. R. 270 : 

71 I. C. 629 : 33 M. L. T. 216 ) 
1922 P. C. 403 (P. C.: 

-S. 65 —Scope of. 

S. 65 is not applicable when the object of the 
agreement was illegal to the knowledge of both 
parties. (Wooilroffc and Carnduff , JJ.) Nathu 
Khan v. Sewak Kowri. pi.c. 161 : 

15 C. W. N. 408. 

-S. 65 —Scope of — Matguzar—Transfer of 

holding by tenant—Agreement between transferee 
and malguzav giving up for consideration right 
to object to transfer—Subsequent dispossession of 
transferee by tenant—Liability of malgmar to re¬ 
fund, 

A uralguzar who, being entitled to object to a. 
transfer by his tenant, agrees with the transferee 
for consideration to give up his right to question 
the validity of the transfer, is not bom d to re¬ 
fund the consideration received by him merely 
on the ground that the transferee is deprived of 
possession by his transferor. An agreement for 
refund will not be implied in such a case. (Miltra 
O. A. J. C.) Sharda Prasad v. Shaikh H t, ssain. 

41 I. C. 877 : 13 N. t. B. 114. 
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-8. 67 — Breach of contract — What 

amounts to 

The period fixed for redempiion was of 30 
years but the mortgagee and the purchaser of the 
equ'ty of redemption entered into a contract 
which provided that the mortgagee should convey 
his rights to the purchaser on the hitter’s paying 
Rs. 1,350 to A and X tvo stake holders of a cer¬ 
tain date. And that on failure the purchaser 
should get a right of immediate redemption. N 
did before that date and no payment was made 
by the mortgagee. The purchaser brought a suit 
for ejectment. Held , that no suit for ejectment 
lay and that there was no breach on mortgagee’s 
part though he did not pay after N’s death the 
intention being to make payment to the two stake¬ 
holders together ( Benson and Sundara Aiyar, 
JJ.) KUPPU NAIDU V. SUBBARAYA REDDI- 

(1911) 1 M W. N. 355 : 10 I. C. 105 . 

9 M. L. T. 454 

-S 68— Consideration. 

During the lifetime of his father, money bor¬ 
rowed bv a person incapable of entering into a 
contract, t" pay for the Sradli ot his mother, is not 
a ’necessary within the meaning of S. 68. (Chap¬ 
man and Mullick , //.) G >pinath Bhagat v. 
Lakshminakain Singh 32 I. C. 937 


contract — What 


7 * 


-S. 68— Minor. 

noney lender, advancing money to a minor 
ng that it was for necessaries must draw the 


CONTRACT ACT (IX OF 1872), S. 65—Voidable 
contract. 

Voidable Cootract. 

-Ss. 65 and 19— Voidable contract — Mort¬ 
gage — f raud—Rescission— Refund. 

A mortgagor who sues for the cancellation of a 
mortgage must refund to the mortgagee the 
amount paid by the mortgagee under the contract 
of mortgage. A contract brought about by 
fraud is voidable at the option of the party 
defrauded under S. 19. A rescinded contract 
becomes a void contract and the person who has 
received any advantage under it is bound to res¬ 
tore it to the other party. (Sadasiva Aiyar and 
Hannay , JJ.) Kizh*kot Parathat Marizama v. ■ 
Nandanessari Illath Ganpathi Mussad. ! 

27 I. C. 130. I 

-Ss. 66 and 67— Contract, abandonment of , 

by one person when proved by rescission by 
another. 

Where one party shows by acts and conduct, 
amounting to a clear renunciation or absolute re 
fusal to perform the contract, the other partv will 
be justified in regarding himself as discharged 
from all continued liability under the contract 
(Mookcrjce and Chatterjce. JJ.) Mathura Mohan 
Saha n. Ram Kumar Saha. 43 Cal 790 : 

23 C. L. J. 26: 35 I. C. 305 : 20 C. W. N. 370. 

-S. 67 — Repudiation — Tender. 

Where the defendants had practically repudia¬ 
ted the terms of the contract, it is not necessary 
that any ac'ual tender of money should have been 
made to them and it is sufficient for the plaintiffs 
to show their readiness to pay the money. ( Shadi 
Lai , C. J. and Abdul Qadir, J ) (Firm Ram Dyal 
Sheo Pershad v. Firm Ghamaxdi Lal Narain 
Das. 1923 Lah. 56. 


CONTRACT ACT (IX OF 1872), S. 68—Voidable 

contract. 

bond so as to bind the minor’s estate. (White, 
C,L and Spencer. J.) Krishnan Chetty v. Vel- 
LACHAMI Thevan. 3? Mad. 38 : 21 M. L J. 1077: 

10 M. L. T. 385 : 12 I. C. 568 : 

(1911) 2 M. W. N. 461. 

-S. 68 —Litigation expenses—Payment of 

father’s debts . 

The general rule is that a minor is incapable of 
entering into contract and that *-uch a contract is 
absolutely void and unenforceable. S. 68 of the 
Contract Act is an exception to the genera 1 rule 
and the minor’s estate is liable for the necessaries 
supplied to him. Moneys paid to a minor for the 
discharge of his father’s decretal debts, f- r tbe 
recovery of which, nothing was done, cannot be 
called necessaries but moneys borrowed by him 
tor the necessary costs of a Civil or Criminal 
proceeding are held as necessaries within S. 68 
of the Contract Act. ( Dhoblcy . A. J. C.) Njlkanth 
v. Chandra Bhan. 18 N. L B. 119: 

64 t C. 851 : 1922 Nag 247. 

-8. 68—C. P. Court of Wards Act of 1915 

— Ward not liable for necessaries. 

Neither the property nor the person of a ward, 
under the C. P. Court of Wards Act is liable for 
necessaries under S. 68 of the Contract Act. 
(MitIra, A. J. C.) Hemraj Sha v. \ anna Lal. 

61 I C. 563 : 17 N.LE. 20- 

-S. 68- Guardian borrowing money. 

When a guardian borrows money for the 
necessaries of a minor in such circumstances as 
to give him a right io be reimbursed from the 
latter’s estate, his creditor may be subrogated to 
the guardian’s rights iMacnair, A.J.C.) Chho- 
galal Megharj v, Kanhayalal Tarachand. 

56 I. C. 740. 

-S. 68 — Money when recoverable under— 

'Necessary. 

Under Hindu Law. a minor is under an obliga¬ 
tion to provide for the marriage expenses of ois 
sister and such a provision is a ‘necessary’ within 
the meaning of S. 68 of the Act, which the minor 
is ‘legally bound’ to make but tbe money cannot 
be recovered unless the money is spent and con¬ 
stitutes a ‘debt’ (Daniels and Wazir Hasan , 
A. J. Cs.) Jai Indra v. Dilrajkuar 

61 I. C. 278 : 8 0. L. J. 94. 

1 -S 68— Minor—Marriage expenses. 

Minor is liable lor the money borrowed bv him 
for his marriage expenses as the expenses are a 
necessity and as the debt is a legal debt. (Atkin¬ 
son and Jwala Prasad , JJ.) PathaK Kali 
Charan Ram v. Ram Dessi Ram. 42 I. C. 963 : 

2 Pat, L. J. 627. 

-8. 68 — Ratification — Minor . 

A sale by the administrator of the estate of the 
deceased, of property ot his minor heirs is void 
and cannot be supported under S 68, nor can 
the sale be ratified bv minor subsequently. (Tu>o- 
mev.C.J. and Ormond, J.) Ma NyI Ma •• 
Aung Myat. 9 L B. R. 186 : 50 I. C. 324 : 

12 Bur. L. T. 27. 
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CONTRACT ACT (IX OF 1872), S. 69.— 1 Bound by 
Law to Pay.’ 

- 8 . 69. 

‘Bound by Law t o Pay.’ 

‘Interested iu Payment.' 

Scope of. 

-S. 69. 

See also (1) Section 70. 

(2) Contribution. 

‘Bound by Law to Pay.* 

' Ss 69 and 70 —Pound by law to Pay. 

A landlord cannot under S. 09 or 70 recover 

from his tenant the cost of sweepers and bhisti* 
employed under an order of the Municipal Board 
to keep the premises clean. ( Chamier , Nobin 
Chandbr Bose v. Gadda Berhai 

26 I. C. 77 : 12 A. L. J. 931. 

S. 69 Bound by law to pay — Co-judg¬ 
ment- debtors. 

A joint decree was passed against A and B and 
properties belonging to boih were sold. B applied 
under S. 310-A oi t >e C.P.C.. 1882 (O. 21, R 89 of 
1908) and got the sale set aside B ihen brought a 
suit agamst A for contribution which included 
the five per cent, paid by him over a..d above the 
decretal amount. Held, that the five percent, addi¬ 
tional amount was gratuitous and voluntary and 
that the sale price was binding. (Banerji, J.), 
Dori Lal v Patti Ram. 10 I. c 458 : 

8 A. L. J. 622. 

' S 69 Bound by law to pay—Payment 
ot Judi—Inatndar losing his right of levying 
assessment. b 

Where the Inamdar loses his right of levying 
assessment on occupancy tenants, he cannot re¬ 
cover tlie sum paid as judi from them as the ten¬ 
ants are not bound by law to pay judi. S. 69 
only applies where a person is interested in the 
payment of money which any other is bound by 
law to pay and therefore if be pays it. he has a 
right to be reimbursed by the other. ( Mailcod , 
C. J . and Fawcett, /,) Bhimabai Padappa v 
SwamiRao Shrjnjvas. 45 Bom. b38 ! 

60 I C, 892 : 23 nom. L. B. 10o. 

* 8- 69 Bound by law—Meaning of. 

The we>rds ‘bound by law to pay* in S. 69 do 
not mean bound by law to the plaintiff but that 
the defendant at the suit uf any person might be 
compelled to pay. ( Beaman and Heaton, JJ.', 

SOMASIIASTRI VlSVANATH V. SWAMI RaO KASHI- 
Nath * 43 I. C. 482 : 42 Bom 93 : 

19 Horn. L. B. 939. 

* 9 8 * 69 and 70 —Bound by law to pay — 

Sale of putm in execution of tent decree—Payment 
by dar patnidar—S 171, Bengal Tenancy Act— 

Liability of patnidar. 

Defendant, a darpatnidar, deposited the 
amount of a decree, which was the result of the 
suit brought by the landlord again c t some of the 
patnidars, to save toe tenure from being sold and 
was put in possession as mortgagee under S. I7i, 
B. T. Act. The patnidar is liaole under Ss, 69 
and 70. (Fletcher and Richardson, JJ.) Kajani 
Kanta Mondal v. Lal Muhammad. 

41 I. C. 242 : 21 C. W. N. 628. 


C0NTBACT ACT (IX OF 1872), S. 69.—‘ Bound by 
Law to Pay. 

— S. 69 — Bound by law to pay—Rent— 

First charge on a tenure—Person buying at exe¬ 
cution sale takes subject to liability. 

Kent is by operation ol law, the first charge on 
a tenure and a person who purchases the same 
at an execution sale must, in the absence of any¬ 
thing to the contrary, be taken to purchase it 
charged with the rent due at the time of 
the purchae and there being no privity 
between him and the judgment-debtor, he cannot 
recover from the latter the money which he is 
liable to pav for the rent. 1 C. W. N. 458 ; 32 C. 
643, Foil. The second defendant bought in exe¬ 
cution the first defendant’s share of a taluk, of 
which the plaintiff was a co-sharer. In a suit by 
the landlord for arrears of rent, the plaintiff paid 
up the whole amount and sued for contr bution. 
lit Id, that though there is no personal liability, 
tne plaintiff is a person bound by law to pay and 
hence a suit for contribution lay, though plaintiff 
may not insist on his claim 4 |agamst defendant 
No. 1, 4 C. 369 Foil. (Chatterjee and Ncwbould, 
JJ) Chandra Day a Sen v. Bhagaiun Sen. 

32 I. C. 200 : 23 C. L. J. 125. 

--Ss. 69 and 70— Bound by law to pay — 

Contribution , suit for—Rights between co-sharers. 

Where one of the judgment-debtors satis fi es the 
decree by payment, under compulsion of legal 
process, he is entitled under Ss. 69, 70 to call 
upon the other judgment-debtors for contribution. 
(Moohcrjec and Beacluroft, JJ.) Kajani Kanta 
v, Kama Nath. 20 C, L. J. 200 : 27 I C. 66 : 

19 C. W N, 458. 

-Ss. 69 and 70 —Bound by taw to fay — 

Rent decree by co-sharer landlord—Salt under 
decree—Satisfaction of decree by person likclv to 
be affected. * 

A party liable to be affected by a sale under a 
rent decree obtained by a co-sharer landluid can 
satisfy the decree and sue for reimbursement 
under Ss. 69 and 70. 21 I C. 207 Kel. (Moohcrjee 
and Bcachcroft , JJ.) Satya BhUSAN v. Krishxa- 
KAL i- 20 C. L. J. 196 : 24 I. C. 259 : 

18 C. W. R. 1308. 

Ss. 69 and 70 —Bound by law to pay—De¬ 
cree for rent against tenant of' certain mouza— 
Subsequent purchase of mouza—Payment of the 
decree amount by purchaser—Purchaser if can 
recover the amount from tenant. 

Where a certain mouza of a tenant is purchas¬ 
ed by a stranger and later, to avoid an execution 
sale of the same by ihe landlord in a decree for 
rent obtained by him against the tenant, the pur¬ 
chaser pays the decree amount to the landlord, he 
is entitle d to recover irom the tenant the amount 
so paid by him. (Stephen and Mullick, JJ.) Ma- 
HATHA HARSANKAR SAHAI V. BaNDHU SaHU. 

22 .1 c. 720, 

-S. 69 —Bound by law to pay — Contribu¬ 
tion-Joint judgment-debtors—Purchase by.. 

One of several judgmeDt-debtois who purchases 
the decree, cannot execute it against the other 
judgment debtors, but can sue them for contribu¬ 
tion under S. 69 (Coxe and Ray , Jj.) r am Lal 
Mandal v. Kiiiroda Mohini Dasi. 

20 I. C. 569 : 18 C. W. N. 113. 



1355 


CIVIL DIGEST, 1911—1923. 


1356 


CONTRACT ACT (IX OF 1872), S. 69— Bound by 
Law to Pay. 

-S 89 —Bound by law to pay — Decree 

against recorded tenant. 

The amount due under a decree against the 
defendant as recorded tenant is one which he 
becomes * bound by law to pay ’ though he has 
parted wiih his interest under the lease and so a 
co sharer paying off the amount is entitled to 
contribution from him. A co-sharer paying 
off the amount due under a decree against an¬ 
other co-sharer as recorded tenant is interested in 
the payment of the debt under S. 69. (Stephen 
and Richardson . JJ.) Batuk Nath MaNDAL v. 
Bapin Behari Chaudhuri. 

16 C. W. N. 975 : 17 I. C. 90 : 17 C. L. J. 179. 

— - S. 69 —Bound by law — Co-sharer pay¬ 

ing full decretal amount if entitled to compen¬ 
sation. 

A co sharer who pays the full decretal amount 
due to the lai dlord on account of a decree 
obtained against all the co-sharers is entitled to 
contribution from the co-sharers. (Stephen 
and Coxe, JJ.) Hari Narayan v. Iswar Chandra. 

13 I. C. 467. 

-Ss. 69 and 70 —Bound by law to pay — 

Money paid to avoid attachment — Applicability. 
A man can recover the money paid to avoid at'a- 
chment of his property in execution of a decree 
against another, from the judgment-debtor, under 
Ss 69 and 70. (Johnsbne and Rathgan, JJ.) 
Kanhaiya Lal v. National Bank of India, 
Limited, Delhi. ft I. C. 966 : 

32 P. W. R. 1911. 

-S. 69 —Bound by law to pay—Surety. 

The section applies to the case ol a surety who 
pays a decree debt, which other persons besides 
the judgment deotor for whom he stood surety, 
were bound by law to pay. (Spencer and Rame- 
sam, JJ.) Tirumalai Savuri Naickbr v. Royak. 

13 L. W. 659 : 40 M. L. J. 629 : 
62 I. C. 706: (1921) M. W. N. 384 

-S. 69 —Bound by law to pay—Hindu 

family — Bangle and Seemantham ceremony of 
daughter—Co-parceners — Limitation. 

The widow is not entitled to recover the 
amounts spent by her for her daughter's bangle 
ceremony or seemantham. Nor is she entitled to 
the price of the customary presents made on 
these occasions. The expense of the daughter's 
nuptials are recoverable either under S. 69, Con¬ 
tract Act. cr under principle analogous to the 
same and the period of limitation is 6 >ears. 
(Sadasiva Aiyar and Burn, JJ.) Visalakshi Am- 
mal v. Kalli Narayanaswami Aiyar 

10 L. W. 640 : 63 I. C. 796 : 
(1919) M W N. 878. 

. —--S. 69—' Bound by law to pay'. 

The expression ‘bound by law to pay' in S. 69 
of the Contract Act means a legal liability and not 
a contractual liability. (Seshagiri Aiyar and 
Napier, JJ.) Kunchithapatham Pillai v. 
Palamalai Pillai. tl9!7) M W- N. 166 : 

39 I. C. 406 : 32 M. L. J. 347 

-Ss. 69 and 70— Bound by law — Purcha¬ 
ser of—Equity of redemption—Payment of amount 
not charged on property—Right of contribution — 

* Option to decline. 


CONTRACT ACT (IX OF 1872'. S, 69.—Bound by 
Law to Pay. 

If a purchaser of the equity of redemption 
pays off at the time of redemption the amount of 
a bond not charged on the property, he cannot 
recover it from the mortgagor under S. 69. 
(Hannay, J.) KaLIPPA v, RaNGAcHARIAR. 

28 I. C. 697. 

-S. 69 —Bound by law to pay—Mortgage 

of two items to one person. 

Where two items of property are mortgaged 
with one person and subsequently they are sold to 
two diffe r ent persons, one free of incumbrances 
and the other charged with the payment of the 
whole mortgage amount, and the latter retuses to 
pay, and the mortgagee gets a decree for sale 
against both items and the first purchaser pays 
down the whole amount of the decree to save his 
property from being sold, he is entitled to recover 
the amount from the defaulting puichaser, (Miller 
and Sadasiva Aiyar , JJ.) MUTHURAKKU MANIA* 
GARAN v. Bakkappa Manjagaran. 

14 M. L. T. 591 : (1913) M. W. N. 1047 : 

22 I. C. 9 : 26 M. L. J. 66. 

» S. 69 — Bound by law to pay—IVho is— 

Interested in payment 

The words ‘interested in payment’ do not ex¬ 
clude a person who is interested as well as bound 
by law to pay. The words ‘bound by law to pay ’ 
include persons legally bound to pav whether 
under contract or other ise, and whether the 
contract is enforceable by the person to whom 
the pawnent is to be made. (Haitifax, A. J. C.) 
Umed Singh v. Bihasi Lal. 

62 1. C. 881 : 4 N. L. J. 76. 

• ■ --S. 69— Bound by law to pay—Usu¬ 

fructuary mortgage—Rent paid by mortgagee if 
recoverable from mortgagor. 

S. 76 of the T. P. Act requ : res a usufructuary 
mortgagee ol under-proprietary plots to pay 
to the superior proprietor the rent due in 
respect of those plots. He cannot rec< ver it by 
way of contribution from the mortgagor under 
S. 69. (Lindsay, J. C.) Gaya Frasad v. Sada 
Suka. 48 I. C. 69. 

-Ss. 69 and 70— Bound by law f o pay— 

Redemption by one person—Other tn possession 
not parties to (he mortgage suit—No contribution 
under S 69 or 70 when payments made not in 
their interest. 

Where in a foreclosure suit, the defendant re¬ 
deems the property by paying the decretal amount 
in full, he cannr t claim contribution under S. 69 
or 70 fn.m perons said to be t ansferees in pos¬ 
session of parcels «■! the propeity, who were not 
parties to the loreclosure suit since t ic pa' ment 
made by the plaintiff was in his own interest. 
(Lmdsav, J. C.) SuRaj ihn v. Waj»d AU. 

34 I. C. 367.3 0. L. J. 494. 

-Ss. 69 and 70— Pound bylaw to pay 

Right to reimbursement—Mortgagee purchaser 
Rent decree prior to purchase. 

The burden of rent of the original tenant falls 
on the buyer of a holding, it becomes a first 
charge and therefore a mortgagee purchaser can¬ 
not have a right of suing his mortgagor for 
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•CONTRACT ACT (IX OF 1872), 8. 69.—’ Bound by 
Law to Pay.’ 

reimbursement if be pays such arrears of rent 
accrued due before his purchase in order to save 
it from sale. (Jwala Prasad and Ross, JJ.) 
Rang Lal Sahu v. Kali Shankar Sahi. 

1923 Pat. 353 : 77 I.C. 73 : 2 P. 890 : 1924 P. 235. 

-S. 69 —Bound by law to Pay — Co sharers 

—Payment of rent decree by one—Right to con¬ 
tribution — Appropriation. 

A co-sharer wh i is not bound by law to pay a 
rent decree in favour of the superior iandloid is 
not also iable to contcibution where the d.cree is 
paid off by the other co-snarer. There is ao 
question of appropriation in a suit foi contribu¬ 
tion under S. 69. (Das, J .) Kamleswari Prasad 
V. JAGARNAT bAHAlB. 66 I. C, 9i9 

Interested in Payment 

-S Q9—Interested in payment — Usufruc¬ 
tuary mortgagee in possession—Sale of property 
in execution—Deposit under O. 21, R. 89, C. P. 
Code—Right to recover. 

In execution of a money decree against the 
• deft, by a tnird pers >n, property usuiructuarily 
moitgaged to plff. was sold. Piff. deposited the 
required amount 1 1 set aside the sale under O. 21, 
R. x9 and »u d deft, foi tae same. Held that 
in t ie circumstances plff. was not a mere volunteer 
but a person interested and therefore was entitled 
to be reimoursed. (Banerji, J.) Beni Maijho 
v. SANWAR L)at. 64 I. C. 91« : 

20 A. L, J. 42 : 1923 A. 127. 

-S. 69 —Interested in payment—Puisne j 

mortgagee o) prior mortgage—Right to reimbur- i 
semen t , 

A ouisne moitgagee discharging the prior 
mortgage acquires a charge on the properly on 
the date of the payment of the prior rao.tgage 
and his right to reimbursement accrues to him 
on the date on which he pays off the amount of 
the decree and relieves the mortgagors of ihe j 
obligation which, under the decree exists oa j 
them. ( Banerjt and Gokul Prasad, JJ ) Bora • 
Shib Lal v Munni Lal. 63 I. C. 604 : 

3 U. P. L. R. (A ) 193 : 19 A. L. J. aio. 

-S. 69 —Interested in payment—Reason 

and prudence. 

A man, interested in the payment of money 
which he has proper grounds for thinking, ano¬ 
ther is bound to pav and but who cannot or does 
not intend to pay, is entitled to pay that money 
.and should be allowed to recover it if in the 
opinion ol the Court he has acted as a reasonable 
and piudent man would act under the cicum- 
stances. (Mears,C,J. and Knox, J.I Jhanku 
Lal v. Rkwati Lal. 19 A. L J. 73 : 

61 I. C. 892 : L B. 2 A. 45. 

- --8. 69 —Interested in payment—Decree 

and sale on prior mortgage—Decree on subsequ¬ 
ent mortgage — Satisfied by auction-purchaser — 
Reimbursement. 

The sale proceeds of ao auction sale in execu¬ 
tion of a decree on a prior mortgage was suffio 
eot to satisfy the decree with a surplus over, and a 
subsequent mortgagee, who obtained a decree oa 
his mortgage, applied to be paid out of the sur¬ 
plus. The application was dismissed and the sur¬ 
plus was withdrawn by the mortgagor. Tbeieupon 


CONTRACT ACT (IX OF 1872), 8. 69.—Interested 
in Payment, 

the subsequent mortgagee applied for sale of 
the property in execution of his decree. In order 
to prevent the sale the auction purchaser paid tho 
amount and sued the mortgagor to recover the 
amount so paid. 

Held, that he was entitled to be reimbursed 
the money which he had paid in discharge of 
the subsequent moitgage and for which the 
mortgagor was primarily liable. {Baiterji and 
Gokul Prasad, J J .) Karan Singh v. Ishtia^ 
Husain. 19 a L J, 16 : 

61 I. C. 376 : 43 All. 268. 

——— S. 69— Interested in payment — Prc-tmp- 
tor paying off mortgage when vendte had under 
taken with vendor to pay—if can recover from- 
vendee. 

A pre-emptor cannot maintain a suit against 
the vendee fori recovery of the money paid by 
him to pay off the mortgage ou the property 
which the vendee had undertaken with the ven¬ 
dor to pay, as there is no privity of contract 
between the pre-emptor and the vendee. (Ri¬ 
chardson, C. J. and Baiterjee, J.) Hama Richcha 
Prasad v. Kaghunath Prasad, 

46 I. C. 83 : 16 A. L. J. 631. 

-Ss. 69 and 70— Interested in payment — 

Money paid under mistake. 

Where a pers »n redeemed a mortgage under 
the bona fide belief that lie was entitled to the 
property under mortgage, he will be ahowed a 
refund of his redemption money in a suit for 
possession by the legal owner. (Rafique, J.) 
Ganga Sahai v. Kanhaiva Lal. 

18 I. C. 811 : 11 A. L. J. 179. 

-Ss. 69 and 70 —Interested in payment — 

Suit for tent — bale—Deposit of decretal money 
and statutory compensation by Co-sharer not a 
Party—Suit for contribution. 

Plaintiff who was part owner of a darpatni 
which was sold by the patnidar in execution of a 
decree for rent obtained by him in a suit in which 
the plaintiff had not been made a party had the 
sale set aside by depositing the decretal money 
and the statutory c nnpensation of five per cent of 
the purchase money due to the auction purchaser 
and then sued the other co-sharers for contribu¬ 
tion. 

Held, lhat if the plaintiff was not bound by the 
decree, as the entire darpatni had been put up to 
sale, the plaintiff had the right to sue under S. 
70 of the Contract Act, though not under S. 69 
and that not merely in respect of the decretal 
amount but also ol the statutory compensation 
money intended for the auction purchaser. 38 
Cal 1 : 16 C. L J. 156 : 16 C. W. N. 976 ref. 
(Richardson and Huda, JJ.) Kangal Chandra 
Pal v. G^pi Nath Pal. 68 I. C. 104 : 

24 C. W. N 1068! 

-Si. 69 and 70 — Interested — Calcutta 

Municipal Act, S 228— Payment of consolidated 
rate by owner of premises—Occupier—Contribu¬ 
tion. 

In view of S. 228 of the Calcutta Municipal 
Act, which makes the consolidated rate a first 
charge upon the building or land the owner is a 
person interested in the payment of the rate 
within S. 69 and if he pays the share of the occu- 
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pier, he is entitled to recover it from the latter 
under S. 69 or 70. (Teunon and Ncwbould, 77.) 
Firm of Bhudar Mal Ram Chandra Makwari 
v. Sew Narayan Marwari. 44 I. C. 669. 

-Ss. 69 and 70— Interested in payment — 

Contribution—Joint decree paid by one. 

The wo ds interested in the payment of money 
in S. 69 are wide enough to include cases of per¬ 
sons who are under apprehension of any ki d cf 
loss or inconvenience and are not restricted to 
cases where actual loss capable of assessment in 
money is suffered. Where a person puts for¬ 
ward a bona fide claim to the property in dispute 
he is entitled to the protecti n of Ss. 69 and 70. 
A payment io satisfaction of a decree by a party 
to the decree is a payment made lawiully with¬ 
in the .meaning of S. 70 even though his interest 
was unaffected by the decree. Quecre : - Whe 
ther S. 6Q is applicable to suits for contribution 
properly so called. 22 C. W. N. 347 Ret, ( Mooher■ 
jee and IValmsIey. 77) Seraft Ali v. Issar 
A LI. 22 C. W. N. 847 : 27 C . 'L . 3 607 : 

42 1 C. 30 :45 Cal. 691. 

-- Ss. 69 and 70—‘ Interested' — Interest 

must be law hit. 

A person who deposited the decree amount in 
Court and a\erted the sale, under the pretence, 
that be had a mortgage on the property subsist¬ 
ing in his favour cannot recover back the deposit 
either under S.69 or 70 as the payments recover - 
able under those sections must have bten lawful¬ 
ly made that rs by persons having lawful interest 
and not claiming some interest in tbe rroperty. 
(Sanderson, C.J. and Mookerjec, 7.) Panchkori 
Ghoshs Hari Dasjat. 

34 I. C. 341 : 21 C. W. N. 394 : 25 C. L. J. 325 

.- S. 69 —'Interested in payment of money 

which another is bound by law to pay’—Decree 
for rent against Hindu widow—Deposit by Rever 
sioner—Sale cancelled—Reversioner whether 
entitled to re-imbursement 

The words 'interested in payment of money 
which another is bound by law to pay' may in¬ 
clude the apprehension of any kind of loss or 
inconvenience and not merely the actual detri 
urent capable of assessment in money. Where a 
reversioner, by depositing the rcqirsite amount 
under S. 310-A, C. P. Code (1X82) got cancelled 
the sale in execution of a decree for arrears of 
rent against a Hindu widow, and subsequently 
sued her lor the recovery of tbe money, held, 
that the reversioner, was a person interested in 
payment of money which another is bound by law 
to pay and entitled to recover the money except 
the compensation payable to the execution pur 
chaser. (Mooherjee and Beachcroft, JJ.) PUN- 
KHLATI CHOUDHARANI V. NANIHAL SlNGH. 

19 C. L. J. 72 : 211. C. 207 : 18 C. W. N 778. 

-. g s . eg a nd 70— Interested in payment— 

Bound by law to pay-Suit for recovery of pay¬ 
ment. 

Tbe plaintiff, an one-anna sharer as a Patnidar 
had ari^fifiterest to make tbe payment to avert a 
sale^ofnhe pot™ > n execution of a decree against 
the PatWdars who were bound by law to pav and 
could Sue tor recovery of the amount paid by him 
frt>m the patntdars. As the payment was made 


CONTRACT ACT (IX OF 1872), S. 69.—Interested 
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not gratuitouslv and lawfully and the defendant 
enjoyed its benefit, the plaintiff could recover the 
amount also under S 70 of the Contract Act. 
(Btachcroft and Mullick, J J.) Khkttfa Math 
Roy v. Mahomed Uzir MukteaR. ? 

21 I.C. 102 : 19 C. I. J. 525. 

-Ss. 69 and 70 —Interested in payment 

—Decree for rent against co-sharer—Sattsfii d by 
one alone—Suit tor contribution. 

A and C were joint owners of a non- translera- 
ble bolding. C transferred his share to B, but the 
transler was not recogn'zed by the landlord who 
obtained a decree against A and C for t ie rent 
due A paid tbe whole and brought a suit against 
B for the rtcoven of his share : Held, that the 
rent was payable by B and he was bound by law 
io pay the same ui-der S. 69. 4 C. 369 and 6 C.W. 
N. 90 Rel. The payment of tbe whole rent due 
by A was not an officious inteiference of one man 
with the pr pertv i f another and was Dot made 
garluitously ; B having had the benefit of the 
payment must repay the amoum to A. 18 M 88 
Kef. 12 C. 213 Ref. (Harrington and Mookerjee, 
JJ.\ f rosanno Kumar v. Ja.maluddin Mahomed. 

15 I. C. 55 : 18 C. W. N. 327- 

- Ss. 69 and 70 —Interested—Purchase of 

jole by plan t-ff from defendant- Subsequent sale 
of jote in execution of decree against defendant — 
Deposit of decree amount and compensation to 
set aside sale—Right to recover same from defen - 
da nt. 

Where the plaintiff purchased a jote from the 
delendxn which, however, was subsequentU sold 
in execution of a rent decree obtained by the 
landlord, prior to the sale and the plaintiff depo¬ 
sited the decree amount and compensation 
m> ney, to set aside the sale, to protect bis inte¬ 
rest, he is eniitled to recover the amount so paid 
(but not compensation money and interest), as he 
was interested in paving the money which the 
defendant was bound in law to pay within S. 69. 
Held, also that the payment was not made volun¬ 
tarily but it was alawtul act, the benefit of which 
the defendant has enjoyed. (Chitty and N. Chat¬ 
ter jee, JJ.) Bhadra Mahomed v. Gunamonf 
Pali. 11 I. C. 155. 

-S. 69— Interested in payment of money. 

Where the amount ot a rent decree against a 
moripagor was paid by the plff. alleging to be a 
mortgagee, but it was afterwards decided in a 
case that he w as not a mortgagee. Held, that he 
was not * a person interested in the payment of 
money* within S. 69 (Co.vc, J. ) Haridas Jati 
v. Panch Kowri. 9 I. C. 615. 

-8. 69—' Interested.’ 

The person interested in the payment of money 
under S. 69 must be a person not compellable to 
pay the whole or any portion ot it ; hence a co¬ 
sharer who Ins under any obligation in respect ol 
a party to pay Government revenue, is not a 
‘person interested ' so as to entitle him to recover 
the whole but only a share of it against co-sharers 
which the other co-sharer is personally bound to 
pav. Only co-owners or co-sharers who are 
registered holders are bound to pay Governmen 
revenue though Government revenue may 
a charge upon the lands. 33 M. 41, roll* 
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26 M. 686 Dist. {Wallis, C. J. and Srinivasa 
Aiyangar, J.\ Venkata Simhadri t>. Ski Lakshmi 
NaRASIMha Koopa. 39 Mad. 795: 29 M.L.J. 639: 

2 L. W. 1046 : 311. C. 255 : 18 M. L. T. 464 

- Ss. 69 and 70 — Interested in Payment- 

Payment matte in good faith to preserve the pio- 
perly—Right op recovery. 

When a person bona fide, believing himself to 
have a claim to a propeity, pays oft the charges 
on the propei ty, he is entitled to recover the 
amount. 7 c . 575 : 26 C. 826 Foil. Though a j 
person's title in the property is subsequently ! 
found to be non-existent, he is still enti led to 
recover the money, which he has paid for the 
preservation ot the piopeity, from the persons 
who are the actual owners, under sections by and 
7 0 of the Contiact Act. 31 B. 439 iKef.j (Banker, 
J. C ,) Thakursa v. Bi-haki. 

78 I. C. 177 : 1923 Nag. 301. 

I 

-S. 69—“ Interested tn the Payment *'— I 

Person obtaining probate and paying iff claim 
against deceased—Probate reiokid—Suit to 
recover amount paid. 

A person obtained probate ot a Will and after¬ 
wards admitted a claim against the deceased, and 
a decree was passed against the assets of the 
deceased in his l ands and he made payment, j 
The probate was subsequently revoked and he 
brought a suit to recover the sum paid by him 
stating that no immoveable property cf the 
deceased was in his hands. Held, that pi ft. was 
not interested in n aking payment and ti at the 
suit must fail. (MacXair, A. J. C.) Chandra- 
uhaca v. Haksuklas. 69 1 C. 128. 


CONTBACT ACT (IX OF 1872), S. 69—Scope of. 

law justified, does not affect at all. ( Bucknilt, J.) 
SK1MATI SURADHAXI DeBI V. HawI CHARAN 

Mahto. (Ib2l) Tat 298 : 3 P, L. T 122 : 

64 I. C. 226 : 1922 P. 337. 


“ s ®- 69 and '50— Interested— Interested in 

the payment of money—One of several judgment 
debtor* paying off decree. 

The words 'interested in the payment cf money, 
in S 69 ii elude the cases of any pet sons, who are 
under apprehension if any kind of loss or incon¬ 
venience and a»e not restricted to casts of indivi¬ 
duals who are sure to suffer actual dt triment capa¬ 
ble ot assessment in money. W'hcie the whole cf 
the decree is paid off by one of several judgment 
debtors. Ins right to recover compensation from 
Ihe ether judgment-debtors whether he was in¬ 
terested in the property or not, accrues under S. 70 
of the Contract Aci inasmuch as the other judg¬ 
ment debtors enjoyed the benefit of the payment 
which vvas net obviously meant to be gratuitous. 
(Jwala Prasad, J.) Sakai. Singh v . Chander 
D lPLAL - 49 I. u.627. 


Scope. 

--S. 69— Scope of—Test of contribution. 

Contribution n eans fftvment bv each cf the 
parties interested, of his share in am common 
liability- So a suit lor contribution is a suit brought 
by one of such parties who has discharged ihe 
liability, to compel olhc rs to make good their 
shares^ Mutuality is the test f conliibulion. 17 
1 C. 45, 13 1. C. 144, Kel. t Mookerj re and Beach- 
croft, JJ.) Satya b hushan v. Krishnakali. 

20 C. L. J. 196 : 24 I. C. 250 : 

18 C. W. N. 1308. 


-S. 69— Interested—Right to recover. 

A suit for contribution where both plff. and 
deft, weie liable fur the money paid by ihe plff. 
falls within Ss. 69 and 70, Indian Contiact Act 
which contemplati s persons who not being 
themselves bcund to pay the money, or to do the 
act, has allowed the act to be done, do it under 
circuit):-tauces which give them a right to recover 
from the deft, who allowed the act to be done 
arid has benefited by it (Drake Brockman, J. C.) 
Mojikam v. Sagarmal. 65 I. C. 60. 

-S. 69 —Interested in payment. 

The ‘interest’ ol the person lending the money 
under this s-ction must be one as would be 
recognised by law An interest resting merely 
on grounds of sentiment or on moiai or social 
obligations is not * an inieicst’ w Inch would give 
in law a righi to ret ayment, (Daniils and Wazir 
Hasan , A. J, C.) Jai Indka v. Dilkaj Kuak. 

61 I. C. 278 : 8 O L. J. 94. 

— -8. 69 —Interested in payment. 

It is not ueccs^aiy for a peison t<> show that 
his interest in the property would be adversely 
affected by the »-ale of the property as regards 
which he had paid the money which he seeks to 
recover from the party who is bound to pay. it' 
is sufficient if the person who pays the money has 
an apprehen. ion loundeclupon an impression that 
his interest will be adversely affected whether or 
not he may, as the result oi more careful investi¬ 
gation, find that h*s a k prehension was really in 


-S. 69— Scope of—Applicability of — Plain¬ 
tiff himself not liable to fay. 

S. 69 only apphes to cases in which the person 
who makes the payment ot money is himself not 
liable to fay. [Hookerjee and Carmiuff. JJ.) 
Motjchand v. Bajkang Sahai. 17 I. c. 45 

16 C. L. J. 148* 

—— S. 69 — Scofc of — Applicability. 

V' here arrears are advanced by the darfatni- 
dar to save the paini from sale and he is put in 
possession of the palm and subsequently makes 
default in consequence oi which the patni is 
brought to sale ana pu. chased bv a mortgagee, 
S. 69 does not apply because the mortgagee is not 
to pay ihe rent. [Woodroffe and Lai nan)t, JJ.) 
Ram Jiban v. Tajuddin. 9 1. C. 489: 

15 C. W. N. 404. 

- S. 69 —Scope of—Payment by co sharer — 

Applicability . 

In order that S. 69 may apply, the person pay¬ 
ing should be under no legal liability to pay the 
amount. But as co sharers are jointly as well as 
severally 1 able, payment by one co-sharer does 
not fall wiihm the terms of S 69. (Cast>er±z and 
Chatterjee, JJ.) Jinnat Ah v. Fateh Ali. 

16 C. W. N. 332 : 9 I. C. 219 : 13 C. L. J. 646. 

- Ss. 69 and 70 Scope of—Vendee aware of 

defect in lute—Discharge of incumbrance—Right 
to amounts paid when tulc fails— Rchej. 
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Per Spencer, J —The vendee of properties who ---s. 69— Scope of. 

liad received specific notice that the sale deed The interests postulated in S. 69 have always 
standing in the name of his vendor was only nomi- been restricted to those arising either in course 
j.ial, unenforceable and had not been given effect of law or through mistake or in virtue of some 
to, is n it a bona fide purchaser witnout notice, existing relation with the person on whose behalf 
But where after taking the sale deed he pays off the payment is made and have never been held to 
incumbrances and tries to preserve »he property include interests created by mere officious inter¬ 
com the clutches of creditors, his payments are ference. (Ayling and Napier, JJ.) Muthu Raman 
bona fede and he is a person -interested” within v Chinna Vf.llayan. 39 Mad. 964 : 

•the meaning of S. 69 of the Contract Act—Though 30 M. L. J. 369 : 19 M. L T. 278 : 

it is well established that Ss. 69 and 70 of the 3 L. W. 393 : 33 I. C. 608 : (1916) 1 M. W. N. 290.* 
•Contract Act were not designed for the benefit 

of persons who are mere volunteers, a person who |- _s 69— Scope of, 

pays off incumbrances on the property purchased Per Soda siva Aiyar, J.: —Where crops on a 
after his tide is decreed in one court and before ; portion of the land in the possession of a tenant 
Jus title is declared bad by the court of appeal is J are attached by G wernmiot tor rent due by him 
entitled to claim the same in spite of the notice anotner plot and both the p ots are in one 
he bad. In such a case, the ordinary rebel he is 1 patta, the tenant is entitled to pay off the dues 
entitled to is a personal decree and not a charge a °d claim to be re-imbursed from the landl >rd 
on toe property. , notwithstanding the illegality of the attachment. 

Per De'vadoss, J.: —In order to claim payments '{Oldfield and SaJadva Aiyar, JJ. ) Lucs^Mf 
made to discharge incumbrance; on property, ' Amma v. Vexkappa Ulluka. 33 I. C 234 : 

plaintiff roust show he was a volunteer and did (1915) M. W. N. 643. 

not make the payments officiously. The onus is j 

heavily on him to show he paid the amounts bona -Ss 69 aai 70— Scope of—Government 

fide. The equitable doctrine of subrogation can Revenue — Jointly charged on two lands—Pay* 
not have any application to volunteers or persons went by one—Charge—Personal liability — Con- 
whose conduct is officious, The distinction should tributton 

always h e kept in view of sales which are void, A person who owns one of two lands on both 
voidable and merely sham. The lact that the in- of which the Government revenue was jointly as- 
cumbrances were discharged after the vendee’s sessed and pays the whole revenue is eut'tled to 
title was declared to be good in the court of fust claim contribution for the proportionate sum due 

instance but before the same was upset in appeal, from other land. Scmble : Neither S. 69 nor 

will not make any difference as courts do not S. 70 is applicable. 33 M. 15: 25 VI, J,. j. 433 : 16 

comer rights to property where the person had M L T. 375: 26 M. 866 Kef (Sadasiva Aiyar and 

admittedly none. (Spencer and Devadoss, JJ.) Hannay, JJ.) NaraiNa Pai v. Appu. 

Gopala Iyengar v. Muhmachi Reddiar. 28 I. C. 456. 


17 L. W. 254 : 74 I. C. 416 : 1923 Mad. 392. j 

.-Ss. 69 and 70— Scope—Vendee discharg¬ 

ing debts ot true owner out of sale consideration 
— Sale void—Subrogation—sp. Ret. Act, Ss. 39 
and 41. 

Where property is sold by a person having no 
title, and the true owner sues to recover it, the 
purchaser is not entitled to be reimbursed for the 
simple de 1 ts of the true owner which he has paid 
out ot the sale consideration, before the property 
is surrendered. The right cannot be supported 
either on the general principles of equity or under 
S. 41 of toe Sp. Rel. Act. The Court will not make 
an order lor compensation where toe property has 
been sold by a stranger as his own property, even 
though the true owner has benefitted thereby. 28 
I. C. 365 ; 36 I. C. 365 : 27 M. L. J. 93 : 42 Cal. 
56 : 12 A. L J 11»5 : 16 B. L. K. 796 : Expl. and 
Dist. The case would be different as regards 
anoitgage debts. 21 M. 143 : 3i M. 739 Kef. 
iSadasiva Aiyar and Napier, JJ i Ammani Ammal 
v. RaMASWAMI Naidu. 37 M. L. J. 113 : 

10 L. W. 76 : 611. C. 67 : (1919) M. W. N. 866- 

-Sa. 69 and 70 —Scope—Applicability to 

claims by contribution — T. P■ Act, 5. 82. 

Ss. 69 and 70 of toe Contract Act do not apply 
to claims for contribution under S. 82 of the T. P. 
Act. ( Seshagiri Aiyar and Napier, JJ ) KuN- 
CHIWHAPATHAM Pillai v. Palamalai Pillai. 

* f- :}• 82 M. I. J 347 : 89 I C. 406 : 

(1917) M. W. N. 166. 


-S. 69— Scope of. 

The section contemplates only a personal l ia- 
bility and does not refer to any ben or charge on 
any property. ( Ayling and Tyabji, JJ,) Karup- 
pan Ambalagaran v. Mahumed Sakuth. 

14 M. L. T. 4?8: 26 M. L. J. 74: 22 I. C. 258: 

(1914; M. W. N. 131. 

-Sa. 69 and TO—Scope of—Interested in 

Payment—Prior Mortgagee—Omitting to pay off 
charge—Payment by puisne mortgagee-T. P. 
Act., S. 101. 

S 09 contemplates an existing interest which the 
payment is intended lo urotect and not an interest 
which is created by payment or is part of the 
transaction in which the payment is made or 
which is merely security for toe payment. S. 70 
does not apply where a person making payment 
makes it for himself and not for the other person 
against whom his claim for reimbursement is 
made. Salvage lien does not exist where there 
is no interest to preserve. (Miller and Abdur 

Rahim, JJ.) Veeraraghava v. Lakshmana. 

13 M. L. T. 345: 18 I. C. 247: 2o M. L. J. 312. 

-Ss. 69 and 70 —Scope of—Hindu reversio¬ 
ner—Payment of mortgage—Right to recover. 

A Hindu reversioner who pays off a mortgage 
decree against toe estate in the hands of a wi¬ 
dow is entitltd under S. 69 to be reimbursed by 
the widow in respect ot the m >ney waica the lat¬ 
ter was bouad by law to pay. The scope o i 
S. 69 and of Ss. 85 and 91 of the T. P. Act, is not 
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•co-extensive. The daughters of a deceased mort¬ 
gagor, therefore have sufficient interest in the 
land to entitle them, to discharge the mortgage 
<iebt,.when the property is brought to sale in exe- 
aut on of the mortgage dt-cree against the mortga- 
cor’s widow. By so discharging they obtained a 
charge over the land which they are entitled to 
gssign in favour of a third person who has enabl¬ 
ed them to discharge the mortgage debt. [Sun- 
data Aiyar and Spencer , JJ .) Narayan Kutti 
GoundaN v. pECHIAMMAL. 35 Mad. 42« : 

22 M. L. J. 864 : 11 M. L. X. 174 : 16 1. C. 206 : 

(1912) M. W. N. 353. 

-S. 69— Scope of. 

A trustee of a temple borrowed money for the 
temple. He must be indemnified from the trust 
estate tor the 'debt if he pays it though the case is 
not covered by Ss. 09 and 70 ol the Contract Act 
AAbdtir Rahim and Phillips, JJ.) Sketharama 
Aiyar v, Murugayya. 12 1-C. 335. 

-S. 69— Scope of. 

S. 69 contemplates cases where one person is 
bound to pay money to a third person and an¬ 
other person is interested in such payment: it has 
no application where the person is bound to pay 
directly to the person who has incurred the ex¬ 
penses- The interest referred to in S. 69 is a 
pecuniary one. 25 M. 548 Ref. (Benson and 
Sundara Aiyar , JJ.) Acha Ranganaik AMMAL v. 
Acha Ramanuja. 35 Mad. 728: 21 M. L J. 600 : 

10 M. L. T. 57: 11 I. C. 670: 

(1911) 2 M. W. N. 285. 

--S. 69— Scope of — Liability to pay — By 

whom enforceable. 

There is no justification at all for the proposi¬ 
tion that the legal liability to pay contemplated 
by the section in respect of the person who does 
not make the payment is only such a liability as 
can be enforced by the person to whom the pay¬ 
ment is made. (Hallifax, A. J. C .) Umed Singh 
v. Bihari Lal. 1922 Nag. 50. 

-S. 69— Scope of—Contribution—Doctrine 

— Applicability. 

Toe doctrine of contribution applies only 
•when the position under a joint contract by two 
or more persons remains unaltered. (Lindsay, 
A. J. C ) Sakdha Baksh Singh v. Durga Baksh 
Singh. 22 I. C. 263: 16 0. C. 285. 

- Ss. 69 and 70— Scope of — Payment by 

.person expecting to get lute. 

Payment by a person without title and with¬ 
out possession but expecting to get title in a pend¬ 
ing litigation does not entitle him to lake -advan¬ 
tage of Ss. o9 and 70. (sharfuddin ana Roe, JJ.) 
Wand Kishore Jha v. Paraoo Mian. 

3 Pat. L. W. 266: 2 Pat. L. J. 676: 42 I. C. 839: 

1917 Pat. 292. 

- - — S. 69— Scope of — Volunteer. 

A volunteer who pays off a previous attaching 
• creditor of the person liable to pay, does not stand 
in the shoes of the debtor but has only a cause of 
.action against him personally. (Ormond, J.) 
.MaUNG MaUNG v. SG Firm. 8 L. B. R. 233: 

35 I. C. 448: 10 Bur. L. T. 67. 


CONTRACT ACT (IX OF 1872), S. 70—Enjoying 

Benefit. 

-S. 70— 

EnjoyiDg Benefit. 

Exeent of Benefit. 

Or atuitously. 

landlord and tenant. 

Lawfull . 

Scope of. 

-S. 70— 

See also Contract Act, S. 69. 

Enjoying Benefit. 

--S. 70 —Enjoying benefit—Assets of a de¬ 
ceased person—Purthascr from an unauthorised 
person satisfying decree—Kot cnLtled to recover 
the der retal debt from the assets. 

B died leaving a widow R. and a son M. R. 
survived M., one S. the heir ol B. alter M s death 
sold the piopeny to pltfs. One A, got a decree 
against S and widuw R. and attached the proper¬ 
ty in question. The delts. purchased the proper¬ 
ty from R. and paid oif the decretal amount. 
The plffs. brought a suit to recover the property 
from the defts. without being required to pay 
the decretal amount. Held that as the detis. had 
purchased the property liom a person who had 
no title to sell it, they cannot expect to be recoup¬ 
ed lor the amount which they paid tu clear off 
the decree: because ot tneir puichase they did 
not acquire any interest, (t jokitl Prasad, J. t 
Gya Prasad v. Methai Lal. 75 I. C. 624 : 

1923 A. 404 12). 

-S. 70 —Enjoying benefit—Compensation 

for lion-gratuitous work. 

Plaintiff is not entitled to compensation under 
S. 70 where payment was not made by him tor 
defendants benefit or with his knowledge or. con¬ 
sent. (Batolielor and Shah, JJ.) FaNGYa Fabla 
v. Trimbak DaGa. 40 Bom. 616 : 3o I C 794: 

18 Bom- L. R. 700. 

-S. 70 —Enjoying benefit—Suit for share — 

Expenses of filling tank. 

One of two joint owners of a tank undertook to 
fill it up at the tequest of the other, as they were 
asked by the Muniupa»ity to do so owing to sani¬ 
tary reasons. He paid tor toe expenses ol filling 
it up and sued the othei lor a share ol the expen¬ 
ses. The other contended the claim time bar¬ 
red Held , that the article of the Lim. Act ap¬ 
plicable was 120 and too suit was not barred and 
that t>ie case tell under S. 70 ol the Contract Act. 
(Mookcrjce. A. C. J . and Fletcher. J .) Upendra 
Krishna v. Naba Krishna. 62 I. u 615: 

25 C. W N. 813. 

-S. 70 —Enjoying benefit—Money paid for 

benefit of defendant — Uarpntnidar— Putmdar . 

Payments made by the plaintiti, in his character 
as darputnidar by which the putnidar was profiled 
could be recovered from the putnidar. 13 C. L. J. 
646 List. The claim ol the plaintiff could not be 
postponed merely because accounts were not 
taken of the possession of the plamtiff lor an 
anterior period for which a suit for accounts 
would be time barred (A looktrjee and Bcaohcroft. 
JJ,) Umesh Chendka De v. Jakhomal Mehera. 

53 I. t. 90 : 30 C. L. J. 34, 
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CONTRACT ACT (IX OF 1872), S. 70 —Enjoying 
Benefit. 

-9. 70 —Enjoying bene flit —When obliga¬ 
tion to repay arises. 

The obligation to repay by a person enjoying 
the benefit of a noo-gratuitous act under S. 70, 
should be either express or implied, and does not 
.arise from the fact that he was benefited thereby 
especially when the payment is made against tvs 
wish, (Sanderson. C J. and Mookcrjee, 7.) Panch 
Kori Ghosh i. Hari Das Jati. 

21 C. W. N. 394 : 34 I C. 341 : 25 C. L. J 325. 

_S 70— Enjoying benefit — Contribution 

Suit for—Joint tenancy—Payment of rent by one 

— Liahilitv of others. . . 

The liabilities of joint tenants for rent is jo'nt 
and several under S 43 of the Contract Act and if 
one of them pavs the whole rent, he can sue the 
others for cnntrbution under S- 70 and is enti 
tied to a decree to recover jointly from the others. 
(Mullich , J.) Nirdosv Munda v. Jakarta Muxpa. 

27 I. C. 334 : 20 C. L J. 492. 


--S. 70 -Enjoying benefit—Co sharer—Re¬ 
covering joint property — Contribution. 

One co-sharer who spends money for the reco¬ 
very of joint property Ifrom trespassers, without 
the authority of the others is not entitled to claim 
coniribut’on from them. S 70 of the Act does not 
aoplv to such cases. 21 C 496 (P. C ) . 30 M 526 
Foil. (Shah Din and Chevis , JJ.) Duli.a Singh 
v . KHAZANA, 61 P- B. 1914 : 

25 I. C. 542 : 267 P. L. R. 1914. 

--S. 70— Enjoying Benefit—Acceptance of 

benefit—Doing an act for another. 

Where it is proved that defendant co-sharer 
was asked to join in the suit and pay his quota 
of the expenses and was warned that he would be 
responsible for the loss that might accrue by his 
not joining the plaintiffs in filing a suit on the 
mor* rt age; it cannot be said that he has not had 
th*e option. But it is not necessary that he should 
have hxd opiion of joining in the suit when 
he gladly availed himself of the benefit of tie 
plff.’s action. Where a person does an act which 
is greatK beneficial to himself and which is sure 
to benefit another, the former cannot claim con¬ 
tribution from the latter ; in other words where a 
person is bound to do an act. or would do an 
act, whether another consents to it or not, the 
former cannot claim contribution even though 
the latter derives benefit in consequence of the 
act. In short, where the benefit to h'mself is 
great, a person cannot be said t) do the thing for 
another within the meaning of S. 70 but where 
defendant applied to be and become co-plaint £f 
he is liable to contribute. 45 I C 786, 21 Cal. 
496 • 33 Mad 15, 16 M, L T. 375 Foil, i Odgers 
and Devadoss , JJ.) T. M. Sundara Aiyar v. 
T. M. Ananthapadmanabha. 

16 L. W. 231 : 31 M. L. T, 164 : 

70 I. C. 405 : 1922 M. W. N. 608: 43 M. L. J. 271 : 

1923 Had* 64. 

_!_S. 70 — Enjoying benefit — Lawful pay- 

ment—Person paying himself interested—Indian 
and English Law-Difference. . 

Under S. 70 it is sufficient if the payment is 
lawful and not intended to be gratuitous, t % c . it 
should be a bona fide payment, it is not neces¬ 
sary lhat the payer should be interested in paying 


CONTRACT ACT (IX OF 1872), S. 70—Enjoying 
Benefit. ' 

the money as in S. 69 A payment made against 
the protest of the person on whose behalf, it 
purports to be made would not he coxered by the 
section S 70 is wider than the English Law. 18 
M. 88 ; 33 M. 15: 28 M. L J. 384* 25 M. L J. 433 
Foil. 39 M 795, Ref. 11 A. 234 Dot Foil. [Abdur 
Rahim, J.) T. Venkatakrishnamacharlu v. 
Karnam Arunachalam Pillai. 

1919 M. W. N. 244 : 51 I. C. 857 : 9 L. W. 435. 

-S 70— Enjoying benefit — Application. 

The authorities do not sanction recovery under 
S. 70 when the person primarily liable has no 
knowledge actual or imputed that expenditure is 
or probably may be necessary on his behalf. 

(Ayling and Xapitr, JJ.) MUTHURAMAX CHETTY 

v Chinna Vellayan Chetty 

39 Mad. 965: 30 M. L J. 369: 19 M L, T. 278: 
3 L. W. 393 :33 I. C. 608 : (1916) 1 M. W. N. 290. 

-S. 70 — Enjoying benefit. 

To enable a party to recover money paid bv 
him for another, under S. 70, it is necessary that 
the partv sought to be made liable not only 
benefitted by the payment hut mast also have had 
the opportunity of accepting or rejecting such 
benefit- (Hannay , /.) Palaxiappa Chetty v, 
Rangachariar. 28 I. C. 697. 

-S. 70— Enjoying benefit — Co-owners — 

Irrigation — Contribution—English and Indian 
Law. 

Plaintiff before effecting certain repairs to the 
irrigation works, by which lands of pla’i tihf and 
defendant we r c iriiga ted, submitted to the defen¬ 
dant an estimate of repairs and cailel upon him to 
pay contribution. The defendant denied liability 
tJ pay. The pl*int ff executed repairs and brought 
suit for recovery. It was found that the repairs 
were lawfully executed, that detendant was 
benefits by them and that plair.tff did net in¬ 
tend to do gratuitously. Held the defendant was 
liable to contribute. The section does more than 
reproduce the English Liw as laid d wn in 
Lampleigh v. Brailhwait and the cou ts in India 
shouldf.il w the sect on without cons d ring the 
restrictions imposed by English Law. An opt on 
t) decline or accer t is net necessary under the 
Indian Law. 33 M. 15 Dbs. (Ayling and Tyabji 
JJ.) Saptharishi reddi v. Secretary of 
State for India 1915 M.W.N. 256: 2 L.W. 329 : 
17 M. L, T 234 : 28 I C. 309 : 28 M. L. J. 384. 

-S. 70— Enjoying benefit—Benefit confer¬ 
red without knowledge or consent— Contribution. 

A person c’nnot be made liable to pay for a 
benefit conferred on him without his knowledge 
or co isent without giving him an option of accep¬ 
ting or rejecting it. 25 M. L J. 433 : 33 M. 15 Foil 
18 M. 88 Dist. (bankaran N-iir and Spencer, JJ) 
Rajah of Pittapur v. Secretary of State. 

25 I. C. 783 : 16 M. L. T. 375- 

-S. 70— Enjoying benefit — Pleader's right 

to sue for services rendered to client—Legal Prac¬ 
titioner’s Act, Ss. 27 and 28. 

Where an agreement between a pleader and 
his cbent is invalid ui der S. 28 of the Legal 
Practitioner’s A^t or there is no agreement, the 
pleader can sue under S. 70 of the Contract Act 
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and is entitled to a fair remuneration lor the ser- 1 
vices actually rendered and in the former case 
the ternis of the agreement may he considered in 
determining the proper t emu iteration and, except 
as evidence as to the amount of remuneration, the 
•paity and party’ fee under S. 27 of the Legal 
Practitioners Act. dots not come into question 
( Halltfax , A J. C.) Vithal Kao v. Balwant 
Hari. 89 I. C. 172 : 17 K. L. R 8. 

-Ss. 70 and 69 — Enjoying benefit—Boutta 

by law to pay. 

S 09 of the Contract Act do-s not authorize a 
person who made a payment to protect his own 
interest from recovering from tbe person on 
whose behalf he ostensibly paid it. unless the 
latter wis bound in law to pay the monev He 
Cinnot also recover under S. 70 ol the Act unless | 
the person for whom he paid the money had m t 
only benefited fioin the payment but had also had 
the opportunity of expressing his accept *nce or 
iejection of such benefit. The plaintiff purchased 
a tenure in execution of a monev decree against 
the tenants when ne latter were in arrear with 
their rei ts. The landlord having later on obtain 
ed a decree lor such rents against t'e out going 
t nants p.,t up the tenure to sale which was set 
aside on plaintiff deposing the decretal amount: 
the plair.t.ff is not entitled to recover the amount 
from the original tenants either under S. 69 or 
under S. 70 ( Buckntll , 7.) Srimati c ural>hani 

Debi v. Hari Charan* Mahto. 1921 Pat. 208 : | 
3 Pat. I. T 122: 64 I. C. 226 : 1922 P. 337- i 

-S. 70 —*iijoying benefit — Contribution — j 

■Co plaintiffs. I 

Where several persons join together in insti- ! 
tutmg a suit to secure a common bene6t, and one ; 
of them bears the expenses ol the l.tigation, he is j 
entitled to be reimbursed by Ins co plaint ffs 
u- de S. 70, in the at S'nce of an express ag r ee- I 
mint fetween them seit ing the proportions which > 
each had t j bear. (Chapman and Atkinson , JJ.) I 

Umatal Soghra v • Zohra. 

34 I. C. 54 : 2 Pat. L. W. 437. 

Extent of Benefit. 

-S. 'fO—Extent of benefit—Satisfied by one 

co-tenant. 

One of two co-tenants holding estate in the pro 
poiti n of 1:2, satisfied a rent-decree by paving 
the entire amount due and sued toe ot ier co ten¬ 
ant to recover his sha r e from him. Htl<1, that the 
payment was not a voluntary payment and as the 
other co-teaant had benefited by the payment he 
was bound t ^ reimburse his co tenant. (fennon 
and Newbould, JJ.) HARI PROSAD Hoy v. Ka.m 
Prosad Rai, 60 I. C. 414. 

-S. 70 —Extent of benefit—Proof of. 

In order t > take advantage of S. 70 the plain¬ 
tiffs must prove the extent of benefit derived by 
the Zemindar. (Oldfield and Tyabn. J J.) Bow- 
MADEVAKA OATYAXAK A YAM v V. DAS1KA SRI- 
PAMALU. 30 I. 0. 178 : 29 M L. J. 597. 

(ltf 15i M. W. N. 467 : 

- S 70 —Extent of benefit—Essentials for 

• compensation. 

Plamtiff elaimi n g compensation, must prove 
-that defendant actually derived benefit from the 


CONTRACT ACT {IX OF 1872). S. 70.-Gratuitouely. 

act. It is not sufficient that be would derive be¬ 
nefit ii he (defendant) would do s *me more acts 
to be done bv the niff. 18 M. 88 ; 27 A. 592 Kel. 
(Sitndara Aiyar and Sadasiva Aiyar, JJ .) SUB- 
RAMAN'IA V. ARUNACHALAM. 

16 1. C. 692 : (1912) M W N. 956. 

-S. 70 — Extent of benefit — Contract — 

Part performance Qua mum meruit. 

Where the contract is to do work for a lump 
sum nothing could be recovered as quantum me¬ 
ruit for part only of work done. ( Pailcit , J.) 
Petek Nekt.ynnes i*. Muthiah Cietty. 

19 1. C. 48 : 6 Bur. L. T. 53. 

Gratuitously . 

-S. 70 —Gratuitously — Pleader and client 

—Quantum meruit — Xo contract. 

Where a pleader works for a cl ent without any 
contract as to remuneration he will be entitled to 
a reasonable payment lor bis services. (Stephen 
and Mullick , JJ.t Mohendra Lai. Biswas v. 
Akhil Chandra Pakrashi. 20 I C. 47 (H : 

20 C. L. J. 424. 

---S. 70— Gratuitously— Hindu joint family 

—Execution of decree against individual member 

— Payment by him—Suit for tefund. 

If. m execution of a decree against the members 
ol a joint family, property in the possession of one 
of them is attached and he deposits the decree 
amount in court to avert the atiachinei t and ap¬ 
plies lor its refund he would be entitled to a re¬ 
fund only if be proves t >at the pa\inent was oc- 
ca-ioned by the decree being executed against his 
own self-acquisition and he had no joint family 
properties in his hands at the t me oi att'chment. 
Jirishnan , 7.1 Muthi sawmi As-\ri v. Asgaya- 
KANNU Asaki. 54 I. C. 807 : 11 L. W. 115. 

-S. 70 -Gratuitously -Scope of-Plaintiff 

interested in doing act — Benefit to another 

— Right t> teimbutsement. 

S. 70 is net a phcable to a case where a person 
does some act for his own benefit which unavoid¬ 
ably benefits his neighbours or any other per¬ 
son. A suit for contribution of the expenses of dig¬ 
ging a tank which benefits both the plan tilt and 
the defendant is not maintainable unless it can 
be shown that the act done by the plan tiff is 
i done S'lely for the defendant and but for which 
it would not have been done. Evr.n it the defen¬ 
dant was liable. Dla ntitf was not entitled to a 
i charge on the defendant’s property. The laefthat 
i the propoi tiona'C exnen>es ba^ c been collect d by 
coercive process by the Collect ir does not Ulfect 
t >e i.on-liabilitv of the defenda* t under S. 70. 
26 M. 686 D st. (Abdul Rahim and Olafuld , 77.) 
Vi SWAN AD IIA VlJIA IvUMAKA BaXGAROO V. R. 

G. Okr. 45 I.C. 786. 

-S. 10—Gratuitously -Compensation for 

work done. 

When it is proved that tie plaintiff has really 
done some work under a contract, which he alleg¬ 
ed but lail-d to prove the alleged contract, reason¬ 
able compensation should be given to tbe plaintiff 
•or the work done. ( Lindsay , 7. C.l Jwala Pkasai* 
v. Bacharam. 80 1. C. 223 : 2 0. L. J. 332. 
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CONTBACT ACT (IX OF 1872), S. 70-Grataitously. 

■-S. 70— Gratuitously—Medical fee — Im¬ 

plied contract— Reasonable amount. 

Where there has been no express agreement 
abo t the fees to be paid to a medical man he is 
entitled to.a reasonable amount to be fixed by the 
Couit. (Shaw. J.< Hodg Kinson Lack v. P. Galla 
Ghek. 25 I. C 777 : (1914) 11 0. B. B. 19. 

Landlord and Tenant. 

-S. 70— Landlord and tenant—Unau¬ 
thorised use of water. 

Where a tenant used Government water with¬ 
out permission and the landlord paid the water 
rate and sued lor the recovery of the same, it was 
held that the only consequence oi non-payment of 
water r*te would be a sale ot the proprietary es¬ 
tate «f the landlord and that, as the tenant was 
not benefited by such payment, he would not be 
liable i Oldfield, J.) District Board of Tanjore 
v. Muna Mavana. 22 I. C. 84 : 

(1914) M. W. N. 66. 

Lawfully. 

-S. 70— Lawfully—Money left with Ven¬ 
dees lor payment to mortgagees—property mort¬ 
gaged difftrcnl from property sold - Delay on the 
part of the vendors. 

On a sale uf toe land, the vendors left a portion 
of the consideration in the hands of the vendees 
for paymei t to certain of their (vendors’) credi¬ 
tors who held a mortgage over property other than 
that sold. The vendees paid a sum in excess of 
the sum direettd to be paid by the vendors and 
sued to recover it from the vendors : Held , that 
the vendees were not entitled to recover the 
amount claimed inasmuch as the money paid as 
interest was a gratuitous payment, the property 
mortgaged to secure the sum due to the creditors 
being no part oi tie property sold and the fact 
that the vendors bencfiited by the payment was 
immaterial. (Richards, C.J. and BancrjiJ.) Suraj 
Bh«AN v. Hasjim Begam. 40 All. 556 : 

47 I. C. 903 : 16 A. L. J. 581 

-S. 70—‘ Lawfully '—Hindu Reversioner 

paying money to prevent $ale for road cess. 

Tbe word "lawfully”, in S. 70 is no* a mere 
surpulsage and a person must have lawful inte¬ 
rest in making the payment. A Hindu Rever¬ 
sioner's interest in the esta'e is a mere expectancy, 
and he has no lawful interest in the payment of 
money to orevent a sale (>f the estate held by a 
widow as heiress to her husband) for non-pay¬ 
ment of road-cess, and is not entitled to be reim¬ 
bursed. (Sanderson, C. J. and Chotzncr, J.) Go- 
peswar Banerjee v. Brojo Sundari Debi. 

25 C. W. N. 1029: 67 I. C 40: 

49 Cal. 470: 1922 Cal. 353. 

-S. 70 — Lawfully —C. P. Code, O. 21, R. 

89—Payment under, if payment under S. 70. 

A payment under O 21, R 89 of the C P Code 
is a valid payment for the purposes of S 70. (Moo- 
ke r jce and Carnduff , J J. I Jog Narain Singh v. 
Badri Das. 13 I. C. 144: 16 c. L. J. 166. 

-8. 70 —Lawfully payable. 

Where the plaintiff allegirg himself to be a 
mortgagee paid the amount of a rent decree aga- . 
inst his mortgagor and it was afterwards decided ! 


CONTBACT ACT (IX OF 1872), S. 70.—Scope of. 

in a case between the parties that he was net a. 
mortgagee, it was held that the deposit was not 
lawful, 30 A 167 : 33 M. 15 : 2 C. L. J. 311 F. 14 
C. W. N. 945 Dist. (Coxe,J.) Hari Das Jati v. 
Panchkowari Ghosh. 9 I. c. 615. 

-S. 70— Lawfully—Applicabilily. 

A person paying rent in order to create title 
must be deemed to be making it voluntarily and. 
not lawfully and so S. 70 would not apply. 21 C. 
142, Foil. [Casper: and Challcrjce , JJ.) Jinnat Ali 
V. Fateh Ali. 15 C. W. N. 332: 9 I. C. 219: 

13 C. L. J. 646. 

-S. 70— Lawfully — Essentials. 

A person who pays assessments honestly and 
under the belief that he has title to the land 
could not recover them from the defendant, if it 
is clear tnat the defendant and not he is the real 
owner. (Sundara Aiyar and Sadasiva Aiyar, 

JJ.) Moolinti Veeranna Gowd v. Dfvarinti 
Bhima Reddi. 12 M. L. T. 261: 17 I. C. 253: 

(1912) M. W. N. 880, 

-8.7 0—Lawfully — Co-sharer — Improve¬ 
ments. 

The defendant co-sharer who has incurred ex¬ 
penditure on repair or improvements of the com¬ 
mon propei tv can claim a rateable contribut on for 
it from his co-sharers if he did n< t intend to be¬ 
nefit them gratuitously and if they are really 
benefited (Skinner, A. J. C.) Shankar Lal v. 
MUPCHAND. 10 I. C. 694: 7 N. L. B. 11. 

Scope of. 

- S. 70— Scope of — Property sold in execu¬ 
tion—Third person paying off—Compensation 
S 70 applies to a case where the person for 
whose benefit the payment is made is a large 
caste and is sued in a representative character,, 
under O. I., R. 8, C. P, C. Th$ section though wide 
will enable tbe Couit to do substantial ju^t cc. 3K 
C, I. Rel. on. It would be unfair to pass a per¬ 
sonal decree against the members of a large caste 
as it would enable the plait tiff to select ODe mem¬ 
ber to bear the whole burden. (Marten, J ) Bic- 
CoOBAi v. Harjbai Raghuji. 42 Bom. 556: 

42 I. C. 9: 19 Bom. L. B. 650. 

- S. 70— Scope of — Implied contract — Use 

and occupation. 

Compensation for use and occupation which is 
described sometimes as fair rent or occupation 
rent which in English Law is looked upon as 
based on implied contract cannot be so viewed 
in Ind'a inasmuch as the Indian Contract Act 
dees not speak of it in Chapter V. (Sadasiva Ai¬ 
yar and Moore, JJ.) Govindaswamy Pillay v. 
Ramaswamy Aiyar 3 L W 408: 30 M. L, J 492: 

34 I. C 6: (1916) 2 M. W. N. 79i 

—-S. 70— Scope of. 

There is nothing in S. 70 which requires the 
Couit to deal with ihe casrs coming under at is 
cases of implied contract- It is not necessary un¬ 
der the section that the defendant must have an 
option before the benefit is conferred, of accent¬ 
ing or declining it. 33 M. 15 Diss. 16 C. L. J. 156- 
app. Section 70 is intei ded to apply to all casesoP 
benefit bona-fide conferred bv one person upon- 
another and which benefit is enjoyed by ,the ctbef 
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person. And in construing the section, Courts in 
India should be guided more bv justice, equity 
ai d good conscience than bv English precedents. 
Even th ugh plaii tiff might have an inteiest in 
paying the money, yet it m’ght none the less be 
for defendant. ( Miller and Sadasiva Atyar, JJ.) 
Sri Sri Sri Gajapathi Krishna Chandra Deo 
Garu v. Srinivasa Charlu. 38 Mad 235: 

14 M. L. T. 20 25 M. L. J. 433: 

20 1. C. 445: 11914) M. W. N. 99. 

-S. 70— Scope of — Applicability — Express 

contract. 

When A delivers goods to C according to the 
express cot tract between A and B, C. is not bound 
to c« mpenSote A though he uses ihe goods. S. 70 
applies only in t h e absence of express contracts. 
( Parlett , J.) Sadik Maisty v Muhammad A/zam. 

32 I. C. 611. 

-8. 72—11) Coercion. 

(2) Mistake. 

Coercion. 

-S. 72- Coercion—Money paid under pres¬ 
sure of legal proceedings—Patni sale , payment to 
avert—Not a voluntary payment. 

In proceedings under S. 14 of the Bengal Reg. 
(VIII ol 1819 the Collector acts not in a judic al 
but in a ministerial capacity Those who deposit 
money on roceii t of a Dctice under S. 14 ate 
net in the same position as peisons who pay off 
a claim brought against them in an ordinal y 
suit in which they had a full opportunity of 
resisting and who, not having availed themselves 
of such opP'itunity then, are dtbaired from 
doing so therealter. Whtther or n^t he coi tests 
the claims, a talukdar, to sb p a sale under S. 14, 
has to depos t the lull amount claimtd, and such 
deposit does not preclude him from suing for its 
recovery in an ordinary suit. ( Viscount 
Halo ant. Ameer AH, Sir John Edge and Phillt- 
tnore ) Jyoti Pkashad Singh Deo Bahadur 
v. Kumud Nath. 46 Cal. 1 : 

46 1. A. 108 : 16 A L. J. 569 : 5 P. L. W. 64 : 

24 M. L. T. 66: 28 C. L. J. 165 : 

8 L W 186: 22 0. W. N. 1009 : 

20 Bom. 1. B. 856 : 36 M. L. J. 347 : 

45 I. C. 827 : (lbl8, M. W. N. 441 (P. C.) 

- Sa. 72 and 15— Coercion— Wrongful oi- 

tachmevi of property— Payment of claim—Suit 
lor recovery of money paid—Voluntary payment. 

Where prope'ty of one person is wrongfully 
attached in execution of a decree against another 
and the real owner pays off the decree amount 
under prr test to save the property frc m seizuie, 
the owner is entitled to demand repayment ol that 
sum from the decree holder as being an involun- 
rary paymer t made under coercion. Tnis is the 
law both in England and in India.8 I.A. 93 Rcl.The 
word ‘Coercion’ in S. 72 is used in its general and 
ordinary sense in which it is defined in S. 15. 
The fact that the real owner could have sued the 
judgmer t-dtt tor under S. t>9 or S. 70 of the Con¬ 
tract Act lor reimbursement or that I e could ha\ e 
ptePrrtd a claim against the attachmint under 
0.21, R. 58, C.P. Code, will not deprive him of his 
right to recover the money actually paid to the 
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wrong doer. ( Lord Moulton ) Kanhaiya Lal v. 
National Bank of India. 40 Ca). 598 : 

40 I. A 56 : 17 C. W. N. 641 : 

13 M. L. T. 406 : II A. L. J. 413 : 

17 C. L. J 478 : 16 Bom, L. R 472 : 

184 P- L. R. 1913 : 25 M. L J. 104 : 

18 I. C. 949 : (1913) M. W. N. 406 lP. U.>. 

-S. 72 —Coercion—Decree—Money recover¬ 
ed under—Suit to recover back. 

The rule laid down in Marnol v. Hampton that 
money received under a judgment or decree can¬ 
not be recoveied back in a fresh suit while the 
decree under which it was recoveied remains in 
force rests on the ground that the original decree 
must be taken to have been subsisting until it was 
reversed. In order to bring this rule into force 
there must be bona fides on the pait of ihe party 
who has got the benefit of the opponent’s pay¬ 
ment. The principle will not bar a suit by the 
other paity if the party enforcing payment acts 
unconscientiously and knows he has no right to 
the money, j Chandavarkar , A, C. J. and Batch¬ 
elor. J.) Sankar Vishnu Gokhale v. Ragunath 
Haki Dharap. 17 I. C. 205 : 14 Bern. L. R. 854, 

——-8. 72— Coercion—Money paid Under- 

Meaning of. 

The word “coercion" referred to in S.72 of the 
Contract Act is used in its general and ordinary 
sense, its meaning not being controlled by the 
definition of “ Coercion ” in S. »5 of the Act. 40 
C. 698 P. C. Rel. (Chatterjea and Panton, JJ.) 
Adhor Chandra Dass v. Rameswar Manna. 

65 I. C. 517. 

-S. 72—Coercion —Execution of rent decree 

—Payment by purchaser of portion cf the taluk 
—Suit for refund. 

The superior landlord of a taluk obtained a 
decree for reDt against the auciion purchaser and 
threatened to bring the whole taluk to Sale. The 
purchaser of a poitmn ol ihe taluk depos.ted the 
decree amount in Couit so as to stop the sale and 
sued lor ts recovery. Held, that plaintiffs were 
not ei titled to get back Irom ibe landlord the 
decretal amount deposited by them as they were 
jointly li ble ior the rent payable for the whole 
taluk. As the deposit was made under i>. 174 of 
B. T Act not by mistake or under coercion or 
u der stress of legal process, S. 72 of the Contract 
Act did net apply to the case. (Chitty and Cum¬ 
ing, JJ) Kamal Krishna v■ Peary Mohon. 

63 I. 0. 553. 

« 

-S. 72— Coercion—Money paid under legal 

process — Recoverability—Ex parte order. 

The principle, that where money has been paid 
by the plaintiff to the defendai t under compulsion 
of legal process which is afterwards discovered 
not to have been due, the plaintiff cannot lecover 
it back in an action for money had and received, 
cannot apply to a case where nmney was deposi¬ 
ted by the plamtiff on thelaith ol an order which 
stated explicitly that the money would be retained 
in Couit pending the determination of the question 
whether the mone> belonged to rival claimants 
and ti e Couit without notice to the depositor and 
h’S alleged creditor, paid it out to a claimant on his 
application. A deposit made to a Couit pending 
an adjudication is a conditional one. Rule of the 
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Supreme Couit in England, the rights of deposi¬ 
tor and dut.- of Cou t in such cases considered 
(MooUetjce and Roe, JJ ) Hawnath v. Hara 
Das Acharja. 43 Cal. 269 : 20 C. W. N. 188 : 

29 I. C. 680 : 23 C. L. J. Ib3. 

-8. 72 -Coercion-Money paid under legal 

frota > — Ref mi i. 

Amounts e^ei if paid within the period of 
limitation, cannot be recovered being money paid 
by comouls on of legal proceedi igs. The plain¬ 
tiff had an oppoita .ity oi reas nmg t us question 
in former suits. ( Chitty and Teunon. 7./.; Jagan- 
NATH MARWARI V. GlWDHAKl SlNGHA. 

29 I. C. 429 : 19 C. W. N. 102. 

-S. 72— Coercion — Payment of decretal 

amount to decree holder —Applicability. 

S. 72 will u -t apply in tie case of a person 
who, to avoid attachment of prope'ty belonging i 
to himself, paid tin amount due under the decree j 
even t lo.ign under protest ; because such pay- ' 
ment cannot be said to be under coercion and j 
without establis ling co rcion tie decree-h ilder 
cannot be sued But, if objections are taken to 
attachment and in spite of them the oropeity is 
ordered ti be so d and to avert the sale, the 
cbjector pays the amount of the decree, S. 72 | 
will apply it t ie objector succeeds *n establishing 
the claim. [Johns'one and Raltigan , JJ.) 
Kanhaiya Lap v. National Bank of India 
Ltd., Delhi. 9 I. C. 966 : 32 P. W R 1911 

-S. 72 -Coercion. 

Money paid by a person under arrest in a noo- 
compouudable case wit i a view t > st He a prose- 
cut on amount* to payment under coercion under 
S /2 so that the person who receives itisb»uni 
to retain it s j long as the parties are not in pan 
dtltcio. The right of a person who pa*s in -ney 
to another under coercion or by virtue of an 
illegal agreement, to claim it refund is not lost 
by t ie f^i.t t iat it was ieally due to t ie pavee. 

4 IVaUis, C J. and Seshagiri Aiyar, J .) Muthu 
Veerappa Chetty v. Ramaswami Chktty 

40 Mad. 285 : 34 I. U. 401 : 31 M. L. J. 264. 

-S. 72—Coercion. 

A landUu d collected water-cess from plaintiffs 
at a penal rate and paid it to t ie G >vernment. He 
is not bab e to be sued b» the plaintiffs for the 
recovery of the water cess si p »id by them. 
(Oldfield and Tyab/i , JJ.) Bommadevara Satya- 

NARAYANA V. DASIKA 5 H R IK A MU LU. 

29 M. L. J. 597 : 30 t. C. 178 : 

(1915) M W. N. 467. 

-S. 72 -Coercion — Levy of cess by Govern¬ 
ment. 

A payment of water ce*s made under fear of 
coercive process is n< t a volant irv payment. 

<Miller ani Sanka an A 'air, JJ.) Secretary of 
State v. Kannepally Janaki <amayya. 

37 Mad. 322 : 13 M. L T. 235 : 24 M L. J. 365 : 

18 I. C. 770 : (1913) M. W. N. 2*5. 

-S *12—Coercion—Legal pro-css —Money 

paid under co*nbulsion of —If can be recovered. 

Money paid under compulsion of a legal pro¬ 
cess cannot be recovered as money had a id 
received unless it was realized by fraud or some 

I * 
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unconscionable dealing or by a grave mistake 
which a Court of equity will re’ieve against. 
(MuHick and Atkinson , JJ.) Sreenath Das v. 
Ghanashy&m Naick. 

46 I. C. 534 : 3 P. L. J. 465. 
Mistake- 

-S.*72 -Mistake—Set of. 

To append a consideration of the relation of 
parties interse aoart from actual circumstances 
whicn enforced the payment for the refund of 
which the suit was brought under Contract Act 
S. 72 is simply to allow counter claim under 
another name, and a counter claim in the Punjab 
is r.oi admissible. (Vi>count Finlay, Lord Duned¬ 
in, Lord Atkinson, Sir John Edge and Ameer Ali). 
(Kanhaiya Lal v National Bank of India. 

45 M. L J. 497 • 4 Lah. 284 : 33 M. L. T. 349: 
25 Rom. L. R. 1243 : 75 I. C. 7 : 50 I A 162 : 

1923 P. C. 114 (P. C.). 

- 3. 72 —Mistake—Presumption under — 

Money paid by mistake or coercion. 

As the section lays down, that a person to 
whom money is paid by mistake or coercion, 
must repay or ret irn it, it implies that the money 
was not really due to the person ti whom «t was 
paid (Piggott and Walsh , JJ.) Mahadeo 
Prasad v. Dikgbuai Singh. 43 All. 272 : 

60 I. C. 881 : 19 A. L J. 41. 

- 2. 72- Mistake . 

Money paid to the principal can be recovered 
but if it is paid t > an agent, it can be recovered 
only where, without knowledge of the mistake he 
has paid it or seit'ed such an account with princi- 
! pal as amounts to payment of the monev to him 
or has d »ne something which has so prejudiced 
liis position tha’ it would be inequitable to re- 
; quire hi in to refund. (Scott, C. J. and Beaman, J.) 
Solomon Jacob v. National Bank of India. 

42 Bom. 16.: 42 I. C 869 : 19 Bom, L. R. 789. 

-S. 72— Mistake —Money paid under a 

mistake of fact is recoverable , 

Money paid under a mistake of fact on fhe part 
of both the parties is recoverable. (Sir Lancelot 
Sanderson, C. J. and Cho ener , J.) Erfanuddi 
v. Bharat Chandra Sarkar. 1922 Cal. 1 (2). 

- S. 72 -Mistake—Money paid under 

wrong dec'cc of Court—Recove-y of. 

Money realized under a decree or judgment 
cannot be recovered i n a fresh suit or acliou whilst 
the decree or judgment remains in Luce. 10 M. 

I. A, 203; 3 W. R. 11 (P C.) Rel, But it is re¬ 
coverable in a suit or by summary process if the 
deciee or judgment is reversed or is superseded. 

3 C. 30 ; Dist. i Mookcrjcc and Holmwood, JJ.) 
Dwarka Nath Kundu v. \Wiendra Nath Roy. 

16 I. C. 131 : 16 C. L. J. 437. 

-S. 72— Mistake—Sale of goods—Delivery 

of ex'ess quantity by mistake—Subsequent sale to 
third persons— Right to equitable rc*t’i niton. 

Where i Iff. sold 70 bales of grey mulls, each 
bale to contain 100 piece*, to deft, and deft in his 
turn bona fide sold the bales as containing each 
100 pieces to several persons, and it was eventually 
ascertained that plff. had delivered an excess 
number of pieces. Held that de t. was not f able 
to return or pay the price of the excess number of 


v. 



1377 


CIVIL: DIGEST, 1911—1923. 


1378 


-CONTRACT ACT (IX OF 1972\ S. 72.-Mistake. 

pieces. The doctrine of equitable restitution has 
no application where the d ft. labouring u< der 
the same mistake as the plft. has *ona fide parti d 
with the goods 10 others. [Contis Trolt*r and 
RauiC'am. JJ.) K. M. L R. Firm v' The Offi¬ 
cial Assignee of Madras. 4a M. L. J 142 : 

16 L. W. 75 : 70 I. C 751 : 1923 M. 17 : 

H92>) M W. N. 498. 

-S. 72— Mistake — Money paid under 

decree—If ca t be recovered by fresh suit. 

Money paid u .d-*r a decree which is afterwards 
found not t-> be due cannot he recovered as mone' 
had and lecetved, in a fresh suit, unless die 
decree is set aside or superseded by some ulterior 
proceedi .g. l/wa/a Prasad, J.) U PEN dra Cham 
dra Singh « a. B Chiodith. 46 I. C. 562. 

-S. 72 - Mistake. 

A person was a oailirf of the municipal corn- 
mi tee, w iO was tj receive commission on h s 
realizatun of the taxes iailed to be collected by 
■the ward headman within 45 days irom the date 
of the ssue ol t le tax octets, the headman used 
to retain some oi tue so uucohecied tick-ts ami 
realize alter tne expiry oi the prescri Jed period 
The bailiff complained of it to t ie president, 
aad claimed the Comm ssion 1 he pres dent 
ordered to mat effect ana got a resolution passed 
in tne committee accordingly. The payment was 
made and afterwards reclaimed uii the ground 
that tie was nut entitled to ihe commissi m on the 
tax tickets which he did not realize personally. 
Held, taut t ic money, if to be recoveied at all, 
must be recovered under S. 72 which requires the 
payee to rotund me same if paid by mis ake bui 
this payment was voluntary and with lull know¬ 
ledge oi the lacts. Oil the bailiff was an employee 
and received ihe sum as part remuneration of his 
service* and so the committee could not show 
souio mistake as to tne existence of an obligation, 
ihe necessary element to succeed under S. 72 
(iii) If the payment be tegarded as made under a 
mis ake of law, this must De rcaa subject to the 1 
comuijn law rule tlut ignorance of law is no ] 
excus;. ( I'womey, J.) Moilu.Mi L) Sultan v. 
AIoulmein Municipal Committee. 

15 1. C. 361 : 5 Bur. L. T 75. 

-S, 73. 

Applicability of. 

Breach ot Marriage Contract. 

Effect of Plaintiff’s Failure. 

Extent of Damages 
Interest as uamtges- 
Interest on D.tm*ge3. 

Measure of Damages 
Plaintiff b Duty to Minimise Damages. 
m Proof of Damages. 

Quantum Meruit. 

Remote and indirect Loss. 

Special Damages 
What is a Breach. 

See also Damages. 

Applicability of. 

-8s. 73 and IQl—Applicability of. 

The section idatcs to breaches of contract and 
.not to torts. [Banerjee. J) Fast Indian Rail¬ 
way Co. v. Sheoratan Das. 

19 I. C. 370 : 11 A. L. J. 335. 

■ VOL. 11—87 


CONTRACT ACT «IX OF 1872), S. 73— Breach of 

marriage contract. 

-S. 73— Applicability of—Breach cf con- 

trad—Party cancelling contact when cannot set 
up alternative defence. 

Where the bu\er wrongfully cancels the con- 
t act without jus’ification he cannot set up any 
defence which he might • t icrwtse have done to 
any atti m lor damages. ( Macleod , C. J .) Rustomji 
A Dubasw v. Haji Hussain Lari. 

59 I. C. 515 : 22 Bom. L. R. 1165. 

- S. 13—Applicability of—Specific Perfor¬ 
mance not granted for special reasons 

Where a ra ty is entitled in law t -> specific 
nerforin»nce. but the con-1 for special reasons 
do?s not grant t his ent tied to damages in lieu 
ot the same (Moti Sagar, /.) Genoa Ram v. 
Kamchander J3 I C. 1013 : 1924 Lah. 163. 

-S. 73— Applicability of. 

S. 73 applies to all suits for damages for breach 
of contract, whether it is lor sale of moveable or 
immoveable property. (Ab^ur Rahim . Napier 
and Seshagiri Aiyar. JJ.) ADtKFSWAN v. Gu«U- 
Nath. 40 Mad. 338 : 32 M. L, J. 180 : 

(1917- M. W. N 171 : 5 L. W. 425 : 

39 I. C. 358 : 22 M. L. T. 300. 

-S. 73 — Applicability of — Breach of con¬ 
tract—J mmovcable property— Measure of dam¬ 
ages. 

Though the illustrations to S. 73 refer mainly 
to breaches of contract with regard to moveables, 
the section is also applicable to contracts dealing 
with immoveible prop-’rty. A party suffering from 
any such breach is entitled to recover from the 
party resp nsible for the breach compensation 
for a->y loss or damage caus-d to him thereby 
naiu ally arising in the usual ourse of things 
from such breach. (Lyle, A. J. C.) Jagak Nath 

v. Musai. 63 I. C. 889. 

% 

Breach of marriage contract. 

- 8 73 —Breach of marriage contract — 

Compensation. 

Even if a marriage contract is broken for good 
reasons, yet the oarty making breach has to pay 
the expenses incurred for betrothal. ( Macleod , 
C- J. and Heaton, J.) Ball DU a I v. Nanalal. 

44 Bom. 446 : 65 I. C. 624 : 22 Bom. L. R 143. 


-S. 73 — Breach of marriage contract — 

M a ho me dan Law. 

Und-T Mahmnedao Law a girl is at liberty to 
choose her husband on attaining age oi majority. 
Consequently if sue breaks a betrothal arranged 
by her guardian, neither the guardun not her 
representative in interest will be liable for any 


-S. 73— Breach of marriage contract. 

Under me M ihoinedan Law, damages peculiar 
t) English Law fur the b-eacli of maniage contract 
cannot be recovered. Under S. 73 ihe promisee 
can recover corn rensa‘ion for any loss or damage 
caused to him by the breach or whicn the parties 
knew at the time of co itract t) be possible result 
ol tne breach. Under S. 65 he can get t ie refund 
of money, ornaments, clothes, etc. given by him 
as consideration f >r the promise o r co open-ation 
on a failure ol consideration. (Kemp J ) Abdul 
Kazak v. Mahomed Husein. 42 Pom. 499 : 

38 I. C. 771 : 19 Bom. L. R. 164. 



1379 


CIVIL DIGEST, 1911—1923. 


1380> 


CONTRACT ACT (IX OF 1872), S. 73.—Breach of 
marriage contract. 

damages for the breach. 7 P. R. 1880 ; 197 P R, 
1882 Dist. (Shadi Lai, J ) Imam Din v. Kamal. 

82 P. W. B. 1915 : 29 I. C. 750 : 

168 P. L, B. 1915. 

-S. 73 —Breach of marriage contract — 

Damages—Elements to be considered in assess - 
ing 

In assessing damages in the case of breach of 
a betrothal contract, the Court must take into 
consideration the annoyance which the breach of 
contract has caused and also the possible loss of 
reputation and injury that may result from the 
breach. (Rattigan and Beadon, JJ. BUDHA v. 
MaNSIIARAM. 86 P. L. R. 1914 : 22 I, C. 644 

42 P. W, B. 1914 

-S. 73 —Breach of marriage contract- 

loss of refutation. 

In a case of breach of betrothal contracts’ 
something should be allowed as damages for loss 
of reputation in addition to the expenses actually 
incurred. (Chevis, J 1 Ram Rakha v. Atma Ram. 

181 P. L. B. 1912 : 16 I C. 851 : 

232 P W. R. 1912. 

Effect of Plaintiff’s failure. 


CONTRACT ACT (IX OF 1872), S. 73.—Extent or 
damages. 

ponding reduction’of damages, if the market, rises. 
A plaintiff who sues for damages owes the <ft|ty of 
taking all reasonable strps to nvtigate the loss, 
consequent upon the breach and cann-. t claim as 
damages any sum due to his own nrgiect.. But. 
the loss to be ascertained is the loss at the date of 
breach, if at ihat date the plaintiff could do 
I something to mitigate the damage, the defendant 
is entitled to the benefit of it. But the fact that,, 
by reason of the loss of the contract which de¬ 
fendant has failed to perform, the plaii t.ff obtains 
the benefit of another contract which is cf value 
to him does not entitle the defendant to the beneBt 
of the latter contract. Staniforth v. Lyall 7 Bing 
169: Yaies v. Whvle 4 B'ng, N. C. 272 : Brand 
burnn. G.W. Rt.L.R 10 Ex. 1: Jebson r. East 
and West India Docks Co. 10 C. P. 300 Williams 
Bros. v.Agins (1914) A.C. 610 relied on. S. 3 is 
merelv declaratory of the English I.aw as to dama¬ 
ges I Lord Wrenbury.) Jamal v. Molla Dawood 
Sons & Co. 43 Cal. 493: 43 I. A. 6r 

20 C W. N. 105: 30 M, L. J. 73: M A L. J. 89: 

19 M. L T. 80: 3 L W. 181: 23 C. L J. 137r 
18 Bom. L. R, 315: 9 Bur. L. T. 8: 31 I. C. 949: 

(1916) 1 M. W. N. 70 (P. C.). 


-S.73— Effect of flff s failure — Agreement 

not to claim damages for breach —Effect. 

Where in a contract for the sale of goods it was 
provided that in the event of the vendor failing to 
deliver the goeds, the contract will be cancelled 
but that there would be no right to claim damages. 
Held, the vendor could net arbitrarily refuse to 
carry out the coi tract, but should adduce reason¬ 
able grounds for the refusal—(1919) A. C. 1 folld. j 
(Macleod, C. J. and Shah, J.) ChuNILAL DaY- 
ABHAI & Co.. V. AHMFDABAD SPINNING AND 

Weaving Co. 24 Bom L. R. 295 : 6? I C. 223 : 

1922 Bom. 44. 

——-S. 73 —Effect of Plaintiff failure — Dam - 1 

ages—Suit by person not performing his portion 
of the contract. 

A plaintiff who has himself failed to perform ( 
bis pat t of contact and has given no evidence 
that he has suffered any damage, cannot succeed 
in a suit for damages for breach of the contract 
by the dsfendant. I Fletcher and Huda, JJ,) 
Narendra Lal v. Manmotharanjan 

47 I. C. 197. 

Extent of damages. 

--S. 73— Extent of damages — Measure — 

Contract for sale of goods—Breach-Rise in value 
after breach—Mitigation of damages. I 

On a breach of contract for the sale of negoti¬ 
able securities, where the breach is due to the 
fault of the buyer, the measure of damages is the 
difference between the contract price at ihe date 
of the breach with an-obUgatton on the part of 
the seller to mitigate the damages by getting the 
best price he can upon that date. If the seller 
retains the sha r es after the breach, ihe specula¬ 
tion as to the wav the ma r ket will subsequently 
go is the speculation of the seller, not cf the buy¬ 
er ; the seller cannot recover from the buyer the 
loss below the market price at ihe date of the 
breach if the market fails ; nor is he liable to the 
Purchaser for the profit and to submit to a corres- 


-Ss. 73 aod 74— Extent of damages — 

Deposit—Breach oj contract — Forfeiture—Repu¬ 
diation of contract. 

In a contract of sale a deposit serves two pur¬ 
poses. If the purchase is carried ov.t, it gees- 
against the purchase money but its primary pur¬ 
pose is this, it is a guarantee that the purchaser 
means business. Money paid as deposit is paid 
on the implied understanding that if the purcha¬ 
ser refuses to complete the deposit it is to be the 
property of the payee. If the purchaser repudi¬ 
ates the contract he forfeits the deposit and can¬ 
not claim its refund on the ground that the pur¬ 
chaser has had no loss. 19 A. 489: 43 A. 166: 17 
C. W. N. 100: 24 C. W, N. 40. 38 M 178 Ref. 

(Chatterjea and Pearson , JJ.) Mangobinda 
Datta v. Baisogomaff. 67 l C. 714: 

1922 Cal. 104; 

-S. 73 —Extent of damages — Sale of 

goods — Rescission—Right to return of advance — 
Further damages. 

Where the plff. lawfully rescinds a contract he 
is entitled to the return of bis advance and to- 
such further damages as w here within the con¬ 
templation of both the parties at the time when 
t he contract u as made. (Schwabe, C. J. and 
Krishnan. J.) Adam Haji Pera Mahomfd Ishak 
v. Hussain Akbari. 43 M. L. J. 199 r 

31 M. L. T. 40 • 70 I C. 736 :• 
(1922) M. W. N. 434 : 1923 Mad. 103. 

S. 73— Extent of damages — Damages — 
Contract to give lease— Bnach. 

In an action fer damages for breach of a con¬ 
tract to give a lease, the plaintiff is entitled to the 
profit he would have made had he cultivaied the 
'ands in a husbandlike manner with interest at 
six per cent per annum. The opportunity which 
the plaintiff had of renting other lands and there' 
by remedying the inconvenience should also be 
taken into account. 25 Mad. 587 at page 598 FolL 
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Feshagiri Aiyar and Burn, JJ) Ammanchi Ven¬ 
kata Rama v. Nama Venkanna. 

37 M. L. J. 336: 10 L. W. 405: 26 M. L T 287: 

63 I. C. 191: 11919; M. W. N. 6*3. 

-S. 73 —Extent of damages—Liability for 

damages. 

The defendant who had covenanted with the 
lessee of a mine to reserve barrier b.t.veen his 
mine and another one, on breach of the covenant 
was held to be liable for damages which actually 
accrued to the plaintiff and not the loss to which 
plaintiff tnigl t put himself to prevent loss. (Dass 
and Adami.JJ ) The Lodana Colliery Co. v. 
Bjpin Bihari. 67 I. C. 307. 

-S. 73— Extent of damages—Damages for 

breach. 

On breach of contract, the patty guilty of the 
breach must pay the injured person such dama¬ 
ges as may accrue within a reasonable time a.ter 
the breach takes place [Mullick and Alkiuson. 
JJ.) Madan Mohan v. N N. Mukherji. 

39 I. C. 919 : 3 P. L. W. 373. 

-S. 73 —Extent of damages—Contract for 

sale of goods—Passing of goods to buyer. 

Goods sold under a C. I. F. contiact pass ti 
the buyer on shipment by the seller and the latter 
is net liable for subsequent damage. ( Hayward , 
A, J. C.» Karachi Steam Roller Flour Mills 
v. Indo Continental Agency, 37 l. C. 7: 

10 S. L. R. 118. 

-S 73 —Extent of damages. 

Where a defaulting purchaser delays to take 
delivery of goods purchased by him, resulting in 
the deterioration of goods in toe ordinary course 
of things, e g., by rainfall, even though the pro- 
petty in the goods did not pass to him, he has to 
compensate the seller under S. 73 for any loss 
occasioned by reason of such delay. ( Hayward. 
A. J . C.) Firm of Tarachand Ghanshamdas v. 
Messrs. Louis Dreyfees & Co. 

35 I. C. 449 : 10 S. L. R. 14. 

Interest as Damages. 

-S. 73 — Interest as damages. 

A creditor, if not entitled to any interest under 
the Interest Act, is not debarred from claiming 
interest by way of damages under S. 73 of the 
Contract Act, if the creditor proves actual loss : 
26 Cal. 955 (965) Foil. Interest by way of damages 
is not recoverable for the mere wrongful deten¬ 
tion of an ordinary debt. 27 Cal, 814 Foil. (I Valm- 
sley and SUamshul Huda, J J.) Prasanna Gho- 
shami v. Gopal Lal. 

55 I. C. 737 : 31 C. L. J. 348. 

-S. 73 —Interest as damages. 

Where money has been advanced without an 
express agreement for payment of interest, the 
creditor can claim damages in lieu of interest. 18 
A 240 ; 26 C. 955 : 17 A. 511 ; 26 A. 299. If a 
debt ir voluntarily agrees t > pav interest or dama¬ 
ges upon sums used or retained, he cannot con¬ 
tend that the agreement to pay such interest or 
damages was without consideration. (Mookrrjct 
and Beachcroft , JJ.) Ramjihan Sha v. Dhiku. 

, 16 I. C. 246 : 16 C. L. J. 264. 


CONTRACT ACT (IX OF 1872), S. 73.—Measure of 
Damages. 

-S. 73 — Interest as damages. 

Interest is not awardable by way of damages; 
in the absence of an express stipulaiion in the 
contract. [Raltigan, J.) Arjan Das v. Hakim 
Rai 

39 P. B. 1913 : 20 I C. 299 : 263 P. L. R. 1913. 

-8. 73 —Interest as damages. 

I liter At cannct be claimed as compensation 
under S. 73 where there is no provision in the 
contract ol the patties or when it is not a case of 
damages for breach of contract. 38 A. 581, P. C. 
Dist. [Sadasiva Aiyar and Phillips , JJ.) VASU- 
DEVA Mu DA LIAR V. Vf.LaPPA. 

(19171 M W. N. 779 : 6 L. W. 717 : 
45 I. C. 401 : 22 M L. T. 512. 

-S. 73 —Interest as damages — Rent — 

Arrears. 

Intent may be awarded as damages on arre¬ 
ars of rent. (Khauhaiya Lal, A. J. C.) Sheikh 
Kifayat v. Pkotal Bahadur. 21 I. C. 82. 

Interest oa Damages. 

-8. 73— Interest on damages— Money- 

detained by agent. 

A princioal is not entitled to interest on moneys 
received by an agent from customers in the ab¬ 
sence of a contract to the contrary. Such inter¬ 
est cannot be awarded under the general law or 
under the Interest Act or as damages. (Piggott 
and Walsh, JJ.) Lalman v. ChintamaNI. 

41 All. 254 : 49 I. C. 696 : 17 A. L. J. 169. 

-8. 73 —Interest on damages— Pakka ada- 

tias 

A Pakka Adatia who sues relying upon his- 
character not as agent but as principal, can de¬ 
mand interest upon the amount \vhi°h he claims 
as ordinary damages for breach of contract from 
the person who employed him. ( Beaman, J.) 

Hukkamchand v. Abraham. 52 1 C. 519 : 

21 Bom. L R. 783. 

-S. 73 —Interest on damages—Damages — 

Measure of. 

In case of a contract which is broken the loss 
caused on the date when contract was to be fulfill¬ 
ed is the measure of damages to be awarded. 
Interest can be allowed only on damages from the 
date of written demand. Interest is not allow¬ 
able on liquidated damages. [Sadasiva Aiyar 
and Tyabji, JJ.) Coddu Sanyasiraju v. KoTRA 
RamamuRTHi. 21 I. C. 543 : (1913) M. W. N. 874. 

-8. 73— Interest on damages—Interest for 

use and occupation. 

Intere«t on a sum claimed for use and occupa¬ 
tion cannot be allowed under S. 73 for there is no 
contract at all in such a case. (Cha»<i'r,J . C.) 
Muhamed Husain v. Deputy Commissioner. 
Bahraich. 9 1.C. 221. 

Measure of Damages. 

-8. 73 —Measure of Damages—Breach of 

Contract. 

On lith October 1917 the Respondent Com¬ 
pany ei teted into con tract with the appellant* 
Companv to supply 200 tons ot coal moi.tnly from 
November to April 1917. The respondent Com- 
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panv failed to supply the coal as agreed upon, 
and the aopel’a't Company sued for damages for 
breach of contract assessing the damages ft the 
difference het.veen the agreed price an'* the mar¬ 
ket prine. There was no contract to supply t > the 
former the identical coal obtiineed from the col¬ 
lieries. On the c mtrarv. it was exp r e c slv provid¬ 
ed that that coal purchased, from the respon¬ 
dents was to be supplied from the re pftnde> ts’ 
stock. Again no cont~ac f was e-tered int> bet 
ween the appellants and respondents or between 
the ao~elUnts and the tee Factory in whose 
favour the special indent certified by the Dv. 
Controller “C al Supplies*, was ohta'ned the 
supplv of coal being regulated on account of war, 
that ’he appellants should deliver over to the 
Ice Factory the coal that should be delivered to 
them under the contract of the ll'h October, 1917 
The indent was. no doubt mani'U'atsd it. the 
wav in order to ect th»* use of wagons. The ap¬ 
pellant's name did not appear on the indent The 
responder ts d ; d appear. No evidence was given 
as to a part'cular relations between the resoon- 
dents and the Ice Factory. Held . whatever 
tiose rel tnns may have been and whatever 
obligations rest upon the respondents, tne 
appellants would not have been bound, had 
the agreement of the 11th October been per¬ 
formed, to sell or deliver to the Ice Factory the 
coa's which should be delivered to the appellants 
out of the respondent st 'ck. The Ice Factory 
was not the appellants onlv customer. Had the 
coals purchased been delivered to the apodUnt- 
in pursuance of their contract. the latter would 
have b a en enti’led to sell them in the o^en 
market at the market price, and that being si, the 
damages were rightlv assessed at the difference 
between the contract pr : ce and that market- 
price. (Lord Atkinson,) KES'tAVLAT. v. Divvan 
CHASD. (1923. M. W N. 5»3 : 50 I. A. 142 : 

27 C. W N. 974 45 M L J. 630 : 
33 M. L. T. 342 : 74 I. C. 393 : 1 Pat L. R 434 
25 B. L. R. 854 : 47 B, 563 : 1923 P. C. 105 

-8. 73— Measure of Damages— C mstdera- 

tions.. 

In estimat ng damages for the breach of a con- 
t act of sale toe law does not take into account 
anything t lat is incidental as bttween the plff. 
and t le defendant, c. g. an intermediate contract 
with a third party tor the purchase or sale o 
go ds. [Lord Dunedin.) Muhammad Habibul- 
lah v. Bird & Co. 43 All. 2a7 : 

48 I. A 175 : 14 L. W. 350 . 63 I C. 589 
24 Bom L. R. 687 : 1922 P. C 178. (P. C ) 

-S. 73 —Measure of Damages—Contract 

.to convey immoveable property —Breach 

Wien a person who has entered into a con¬ 
tract to convey a hou e i s unable to fulfil it by rea 
son of his having no title to the property, he is 
liable in damages, the measure of damages 
being tne d ffer»*nce in the market pr*ca on the 
-date agreed on for the completion oi the sale 
^nd the contractual price. ( Banerji and Gokul 
.Prasad , //.) Panna Lvl v. Husain Beg. 

L. ft. 4 A. 540 : 73 I. C. 460 : 

21 A. L. J. 421 : 1934 A. i67. 


CONTRACT ACT (IX OF 1872). S. 73 — Measure of 

Damages. Kf -' 1 

-S. 73— Measure of damages. 

Generally damages f ir breach of contract to sell 
are *o b a calculated at the market rate prevailing 
'*n the date on which a breach was committed 
and where notice of non-acceptance alter a cer¬ 
tain date was given, when n<> date for delivery 
of the goods sold had been fixed, the contract 
must be dee tied to have subsisted till the date 
fixed in the notice and the damages should be 
calculated on the difference between the rate 
prevailing in the market on that date and the 
contract rate. (B inC'jiJ .) Gauki Dutt Basdeo 
v. Nanik Ram. 35 I. C. 203 : 14 A L J. 597. 

-S. 73— Measure of damages—Sale of 

goods — Breach—Lite shipment—Late arrival. 

Under a contract in writing dated 21—8—1918 
defts. agreed to buy Horn plaintiffs 25 bales of 
yarn. The contract was in these terms : “This 
day we have purchased from you the undermen¬ 
tioned goods in accordance with the bazaar rules 
cotton yarn of Japan shipment lor February. 
March 1918 is to be given whenever the same 
arrive earlier or later, and on the safe a*rival of 
the same bv steamer.*’ On 25—9 — 1918 defts. 
wrote to plffs. tha' unless the goods were deli¬ 
vered in 8 davs the cootract was to be treated as 
cancelled. On 12 —lO -1918 the go ids arrived in 
Bombay and the plffs. required the defts. to take 
delivery On 15 -10 -1918 defts replied that that 
the 8 d iys’ period havmg already expired 
the contract was cancelled and that they were 
not bound to pav for the goods or take delivery 
of them. In an action lor damages, Held that 
having regard io the express provisiors of the con¬ 
tract with reference to late shipment, the Septem¬ 
ber shipment was contract shipment which the 
delendants were bound to accept. The date of 
breach was 15—10—1918 when defendants im¬ 
properly repudiated the contract. As the property 
in >he goods had not passed to the defendants, 
plffs. weie entitled to recover the diffe ence bet¬ 
ween the contract pric * and the market pree on 
thed«y cf the breach. [Mtilla, J.) ChotalaL 
LaLLU BhAI V CMAMPSEY U MERSEY & SONS. 

24 Bom L. ft. 87 7 : 75 I. C. 233 : 1923 B. 75. 

-8. 73— Measure of damages—Sale of 

goods—Date of breach. 

On 13th September 1920, the plffs. sold to the 
defts.one hundred bales o f yarn of which s?venty- 
five were for ready and tvvent'-five for Septem¬ 
ber delivery. The defts. took delivery of tvventy- 
• our bales on i7th September 1920, twelve hales 
on 4th October 1920, and a furtner lot of twelve 
bales on 21st Octobsr 1920. bit tney tailed to t»ke 
delivery o! the remaining fit, t vo bales. Alter 
writing several 1- tters to the defts. the plffs. sold 
the bales bv public auction on 2nd March 1921. 
and claimed Rs. 11.035 1-4 as difference in the 
CJiit r ac price and he amount realised on sale. 
Tne dells c intended t iat t «e date o\ the breach 
of c mtract as regard - t ve..ty-five bales of ^ep- 
tjmber delivery was at the end of Septemb-r 19?0, 
and that of twenty-seven bales of ready deli- 
very was in September 1920 but that they were 
not liable to pay damages on the basis of 
rates prevailing in January or March 1921 
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Damages. 

Held , 11) that the propeity in the goods did not 
pass to the deft*, and the niffs co-id not. there¬ 
fore, rely on the auction sale m March 1921, (21 
thai there was no undent*' ding between t e 
paities alter t"»e due date t at if the defts. tailed 
t • take delivery of the good- the pltfs. were en 
t.tied t) go into the markv t and sell at the t >en 
market piice ; and (3) tnat the .vhole of the fort»- 
eight bales of which delivery was taken must be 
taken to be appropriated to the ready contract, 
and that the date of the breach as regards ready 
delivery was eight da>s from 13th September 
1920 and as regards >eptember delivery it was 
30th September 1920. (Marten, J .) Toyo Menka 
Kaisha, Ltd v. Chabildas Nathubhai. 

24 Bom. L. R. 149 : 69 I. C. 29 : 1922 Bom. 203. 

-8. 73 — Measure of damages-Vendor and 

Purchaser. 

In an ordinary contract for the purchase and 
sale of land where the vendor c- nlracis to make 
out a marketable title the Co" 1 1 may find an im¬ 
plied agreement that witnout any fault on tne pal t 
of the vendor it he was not able to mako out a 
marketable t.t'e the bargain vsi.l be ofl and tnat 
the vendor would have only to pav the puichasers 
cost of tne agreement and tne inspection ot the 
titie deeds. However, if the venaor is found to 
be guilty of aefault of a deliberate Datuie in bieak- 
ing the contract the damages will be calculated 
on a higher scale the measure ot which will be 
toe diflerence between the contiact price and 
toe maiktt price on the date of ihe breach. (Mac- 
leod, C. J. and Shaw J.) Vallabhdas v. Nagar- 
DAS. 23 com. L R. 1213. 

■ -3. 73 —Measure of damages—Contract- 

Indent. 

When the deft, through whom plff. ordered 
goods by an indent placed the order with their 
London agents the plff. who indented practically 
contracted wiih the delt's London agent and plff 
became the purchaser from the agents of tne deft. 
Tne plff. under the contract was bound to retire 
the draft on the due date He having failed to do 
so the property in the g.iods did not pass to the 
plff. and the London agents remained the owner 
of the goods, f he delt. who was the d awee in 
case ot need retired the diait and obtained pos 
session of the shipping documents but he had no 
right to cancel the contract and retain possession 
of the goods after he had retired the dralt since 
the original contract of purchase and sa e still 
existed. But on retiring 'he draft the property in 
the goods passed to on retiring the aelt. But 
under the contract of purchase and sale it would 
only dispose of the goods on plff’s account and 
until he did so the plff’s right as purcbasei to tne 
goods on payment existed and delt. could no 
re 1 use the tender of the cheque made by tne plff 
after deft, retired the draft. Theretote the plff 
was entitled to damages namely the diflerence 
between the market value of the goods on the 
day ol which he sent the cheque and the amount 
due by him on the draft. (Macleod, J.) Nazarali 
v. Malwa and Co. 64 1. C. 943 (2) : 

23 Bom. L. R. 1108 

• 

- 8.73 —Measure of damages—Variation 

of contract—Delivery not to be made—Effect of, \ 


CONTRACT ACT (IX OF 1872), S. 73—Mesne of 

Damages. 

Plffs. agreed to buy goods from M which they 
agreed ie sell to defendants. Subsequently i» was 
agreed that tne detts. should pay M direct agamst 
delivery and should g t M to give cfedit to the 
pltfs for the amount. Delis faihd to take deli¬ 
very held, tnat the original contract a> to deli¬ 
very was subsequently mod hed, and t iat tne 
pltfs. were ent tied to the dirt* re nee between the 
price which they hid agreed to pay to M, and the 
price which ihe defts, had agreed to lay to 
them. (Heaton and Marten, JJ.) Hlt>ALAL Am- 

balal v. Gopalji Kai.liaxji. 59 1. C. 263. 

22 Bom L. R. 338. 

-S. 73— Measure of damages—Breach of 

contract. 

The measure of damages is the difference bet¬ 
ween contract rate and the market rate at the date 
of the breach, i. c., the date vvliui ihe setlor 
ought to have tendered goods and lailed. If the 
purchaser takes time tor .surveying the goods 
after tender, t ie date of the bieach is not post¬ 
poned in absence > t a contract to tne Contrary. 

( M-c'eod,C . J.and Heaton, J.) Kamchatka 
Ramvallabha v. Vasanji ^ons & Co. 

46 Bom. 129 : 67 I. C. 978 : 22 bom. L. R. 874. 

-Ss. 73 and 107— Measure o / damages — 

Contract for salt — Default. 

The defendant commuted breach of co tract to 
purchase cotton from the p aiutitf but the owner¬ 
ship « f tne c tio i had passed to tne deteodai.t. 
The plaintiff >tnt notice and resold the goods. 
Hlamt.ff was held entitled to recover liom the 
defendant the diffoience between the contract 
price and the price realized by resale [Beaman 
and MaJeod, JJ j. NlMBA v. Moti RAM. 

41 l. C. 223 : IB bom. L R. 635. 

-S. 73 —Measure of damages—Infringe¬ 
ment of right — Nominal damages. 

Though every breach ol duty arising out of con¬ 
tract gives rise to an action tor damages wnhout 
pro »f ol actual damage the amou. t ol damages 
recoverable is, as a general rale, governed by the 
extent :>f the actual damages sustained in conse¬ 
quence of the defendant s act. In cases admit¬ 
ting proof of such damage the amount must be 
established witn reasonable certainty. But this 
does not mean that ao.olute certainty is requiied; 
nor in all cases is there a necessity lor direct evi¬ 
dence as to the amount. Damages are not un¬ 
certain for the reason that the loss sustained is 
incapable of pioof with th j ceitainty of matne- 
matical demonstration or is to some extent 
contingent and incapable ot precise measurement. 
Only such approximation to Ccnamty is 
reqjired as would saiisly the mind of a prudent 
and rea-on vble pers n: Cases oo the subject re¬ 
viewed (Mook-rjec and Chofcnzr, JJ.) Kings¬ 
ley v. The Secretary of State for India. 

36 C. L. J. 271 : 72 1. U 270 : 1923 C. 49. 

-S. 73 — Measure of damages—Carrier — 

Suit aeainst, for damages—Measure of—Loss of 
profit of resale. 

where gtods entrusted to a carrier, are not 
delivere' 4 according t . the cont act the measure 
ol damages is the value of the goous at the place 
of destination, in the condition in which the car¬ 
rier undertook to deliver them at the lime when 
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they should have been delivered, less the proper 
charges of transportation and delivery, if these 
ha i, e not been paid by the consignee. The con¬ 
signee is not entitled to the profit o» re-sale, where 
he has procured them for re-sale. ( Mookerjee and 
Fletcher, Jj j India General Navigation and 
Railway Co., Ltd v. Eastern Assam Co., Ltd 
47 Cal. 1027 : 611. C. 14 : 33 C. L. J. 72. 

■ -8. 73 —Measure of damages —Breach of 

contract. 

A a dealer asked for rates of goods of the firm 
B. B, supplied A with the rates whereupon A 
gave orders for the despatch of goods. B again 
sent to A list ol the same ra’es but on the next 
day B sent a telegram quoting different »ates. A 
sued B for damages. It was held, that the con¬ 
tract was complete when A accepted the rates 
and gave orders for the goods, the measure ol 
damages being the price prevailing in d's citv 
on the day of delivery and the contract rate pi »s 
cost ot freight. (Chatterjee and Duval, JJ.) 
Madhusudhan Koek v. Badridas. 

66 I. C. 693 : 31 C. L. J. 93. 

--S. 73 —Measure of damages 

In a contract for sale of goods to be delivered 
by instalments which were repudiated beiore the 
dates of delivery by the seller, the true measure 
of damages is tne sum of the d-fferences between 
the contract price and the market price at the 
appointed dates, for delivery notwithstanding 
that the Iasi date bas not elapsed when the action 
is brought or the cause is tried ; but the seller 
can show in mit gation that in the interval the 
bu\er could have obtained a new comract on 
better terms. Roper v. Johnson, 21 W. R. 384 ; 
Brown v. Muller, 21 VV. R 18 ; Simpson v 
Crippin, 21 W R. 141 Foil. (Sanderson, C. J 
Woodroffe and Mookerjee, JJ., Bilasiram v. 
Ezekiel Abraham. 43 Cal. 305 : 

20 C. W. N. 240: 33 I. C. 1 : 23 C L. J. 62. 

-S. ’ll—Measure of damages—Breach of 

contract , not made subject of suit. 

To make a decree lor damages for the breach 
of a contract, which is not the subject matter of 
the litigation, would be to assume that there has 
been a breach of the contract which has never 
been attempted to be specifically enforced. 

(Mookerjee and Roe, J J.) N'ilakanta Roy v. 
Lalit Mohan. 29 I. C. 989 : 19 C. W. N 933. 

-S 73 —Measure of damages—Sale of 

goods—Breach of contract. 

On breach of a contract to deliver goods 
within a particular period ihe right measure of 
damages is the difference between the contract 
price and the market price on the date of delivery 
originally agreed upon by the parties. (Mookerjee 
and Beachcroft , JJ.) Kalikanta Saha v Ismail. 

20 C. L. J. 133 : 27 1. U. 7 : 

20 C. W. N 159. 

-8. 73 —Measure of damages—Contract 

for purchase of articles—Re-sale—Powers of. 

Where a contrac. provided that the delivery 
was to be taken on a certain date and on default 
the seller could recover from the buyers, the 
<iamages resulting from re-sale. Held, in a suit by 
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the sellers for the difference between the market 
price after a month from the due date and the 
contract price, that as the articles were not 
appropriated by the sellers for re-sale, they were 
not entitled to make the result of re-sale, a month 
after the due date, the measure of damages and 
that the suit should fail. (Jenkins, C. J. and 
Wood, offe. J.) Angulia & Co. v. Sassoon & Co. 

39 Cal. 568 : 13 I. C. 705 : 16 C. W N. 693. 

-S. 73 —Measure of Damages—Contract 

f°r sale of land. 

In a case of breach of contract of sale of im¬ 
moveable properly which had been acquired by 
Government the plaintiff is enti led to the difler- 
ence between the contract price and the price 
fixed in land acquisition proceedings apart irom 
the statutory all iwance. (Stephen, J.) Nauin 
Chandra v. Krishna Barone Dassee. 

38 Cal. 458 : 9 I. C. 525 : 15 C. W. N. 420. 

-S. 73— Measure of damages. 

The measure of damages in a case of breach 
ot con ra.t t) deliver, is ihe sum by which ihe 
contract price fell short of the price at which the 
purchaser might have obtained goods of like 
quality at the time when they should have been 
delivered (Abdul Raoof and Campbell. JJ.) 
ASMAT Ul.LAH V. MESSRS. BEHAKI L.\L AND SONS. 

68 I. C. 912 : 1923 Lah. 117. 

-S. 73 —Measure of damages— Default 

of Plaintiff—Effect. 

Where the defendant has commit:ed a techni¬ 
cal breach of contract and the plaintiff himself 
had no intention of performing his terms of the 
contract, nominal damages are awardable, 
(n hadi Lai, C. J. and Wilber force, J.\ Weld & 
Company v Har Charn Das. 4 lah. L. J. 317. 

-S. 73— Measure of Damages—Breach 

of contract—Sale of goods. 

In a suit for breach of contract to deliver goods 
on a ceriam date the market price on that date is 
the standard for the computation of compensation 
and not op a later date on which the goods may 
have been demanded and refused. The position 
of a seller would be very precarious, indeed, if 
such were the case and he would be entirely at 
the mercy of the purchaser who could demand 
goods on any date he iiked alter breach and then 
claim damages on the basis of the rales prevailing 
on that date if the goods remained undelivered. 
(Broadway and Motisagar, JJ.) Firm of Mausa 
Ram Gokdhan Das v. Firm of Mangal Sain 
Duni Chand. 65 I. C. 497 : 1922 L»h. 149. 

-S. 73 —Measure of damages—Promise of 

a share m par liter ship—Br each— Damages— 
Mcasu r c of. 

Where the defendant promised to admit plain¬ 
tiff to a partnership but broke his promise, the 
plaintiff is entitled to damages for loss arisiDg 
from the bieach tnereol. the measure ol damages 
being the difference between value of plaintiff s 
estate after breach of promise and its value if 
there had been no breach. (Johnstone and Shah 
Dtn, JJ.) Tansey v. Rivhtt. 64 P. B. 1916 : 

31 I. C. 73 : 1*2 P. W. B. 1916- 
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-Ss 73, 54— Measure of damages — Mer - 

icantile contracts—Terms—Damages for breach 
—When to be a warded. 

Ih construing mercantile contracts it must be 
.assumed that every clause in it was inserted by 
the parlies to some good purpose and with some 
-definite meaning as merchants are not in the 
■habit ot inserting in their contracts stipulations to 
which they d > not attach some value and impor 
tanec. In order that the latter part of S, 73 of the 
'Contract Act may apply it has to be proved that 
mot only the plai"tiff but the defendant also knew 
when the contract was made that such loss was 
likely to result from the breach. Remfrey on 
Sale of Goods ( Schwabe , C. J. and Krishnan , 
J.) Adam Haji i j eera Mohamed Ishack v, 
Sakavatha Hussain akbari. 

43 M. L. J. 199 : 

(1922) M. W. N. 434 : 70 I C. 736 : 

31 M, L T. 40 : 1923 Mad. 103. 

-Ss. 73 and 74 — Measure of damages — 

Breach of contract. 

For breach of contract to purchase propetry, 
th e damages though fixed by parties may be 
awarded according to th** difference between con¬ 
tract price and value of the property, t Wallis , C. 
J . and spencer, J.» Laxhsmanan Chetty v. Sub- 
kamanian Chetty. 9 L. W. 312 : 

25 M, L T 221 :50 I.. C. 69 : 

(1919) M. W N. 431. 

-S. 73— Measure of damages — Delivery of 

goods—Breach. 

The measure of damages for breach of con¬ 
tract to deliver goods where there is no market 
at the i lace of delivery and the goods are not in¬ 
tended to be sold but required only for the buyer’s 
use. is the difference between the contract price 
and the p<ice of the goods of a like quality at the 
tiore when the go ids ought to have been deliver¬ 
ed. Ilf (a) to 5. 73 correctly interprets the section 
and it mikes no exception on account of special 
•circumstances, e.g., availability of substitute for 
goods ordered, etc. (Wallis, C. J. and badasiva 
Aiyar, /,) Ismail S*it & Sons v. Wilson & Co. 

41 Mad 7U9: 03 M. L T. 320: 

45 I. C 942: 1 19x8) M. W. N. 399. 

-S. 73 —Measure of damages — Sale of 

Sand—Defective title. 

In the indemnity contract agiinst loss of pos¬ 
sesion. the m asure of damages would be the 
necessary expenses required for the plaintiff to 
•cure the defect or loss 01 title. (Oldficl i and Sa- 
dasiva Aiyar, J J.) Bhawani v. Anantha Kamthi 
20 M. L. X. 263 . 31 M. L J 656: 4 L. W. 357: 

36 I C. 789: (1916) 2 M. W. N. 244. 

-8. 73— Measure of damages — Sale of 

.goods. 

In case of a breach of contract for sale of 
go d* the damages to be fixed are—the price of 
■ the go ids on the date on wnicb the contract was 
finally cancelled is 10 be taken into account and 
no other rate or price of the goods on any previ¬ 
ous occasion is to be looked to. ('iadasiva Aiyar 
and Napier, JJ.) HOPE Prudhommk & Co. v 
^Earnest Max. 29 I. C. 675. 


CONTRACT ACT (IX OF 1872), 8. 73-Meamre of 

Damages. 

-8.73— Measure of damages - Death of 

one partner subsequent to suit. 

Where a came of action exists, the damages 
must be estimated with regard to the time when 
the cause of action came into existence Wnere 
the suit is one for damages for breach of a 
partnership contract, the death of one partner 
subsequent to the suit does not affect the mea¬ 
sure oi damages. (Wallis, C. J. and Hannay, J.) 
Pakala Rama Rao v. Appana Kumakaswamy. 

29 I. C. 471. 

-S. 73 —Measure of damages—Goods not 

according to sample. 

When goods delivered under a contract of sale 
of goods by sample were all not equal to the 
sample, the measure of damages recoverable by 
the purchaser is the difference between the mar¬ 
ket rates 01 the goods delivered and those con¬ 
tracted to be delivered on the date of delivery. 
(Wallis, J.) Venkatesaperumal v. S Parthasa- 
RADHY. 13 M. L. T. 220: 18 1 . C. 986: 

(1913) M. W. N. 772. 

-S, 73 —Measure of damages —Breach of 

contract for sale of goods. 

Where a contract lor sale of goods is broken 
and the goods are not delivered on the appointed 
day and the promisee intimates his intention to 
rescind the contract, be will be entitled by way 
of damages only to the difference between the 
contract price and market price on the day of 
breach not On the day when he gives notice of 
the breach. (White, C. J. and Ayhng, J.) Muth- 

AYA MANIGARAN V LAKKU REDDIAR. 

37 Mad. 412: 11 M. L f. 3oi : 22 M L. J. 413 : 

14 1. C. 255: \1912; M. W. N. 436. 

-S. 73 — Measure of damages—Anticipa¬ 
tory Breach. 

When tne’promisee repudiates the contract be¬ 
fore the fixed date on account ot the refusal to 
perform on the part 01 the promisor, he is emitt¬ 
ed ui der S. 73 to compensation for any dimage 
wnicb he has sustained through the non-fulfil¬ 
ment of the contract, i.e., the uon-lulfilraent of 
date fixed (or peiformancc. Damages theiefore 
should be ascertained with reterence to the date 
fixed for performance. Even regarding the case 
as governed by S. 73 as lor damages naturally 
arising from such breach, the result will be the 
same (White, C. J. Wallis and Ayling, JJ.) Kri¬ 
shna Jute and Cotton Mills Co, Ltd. v. Innis. 

» M. L. T. 174 : 21 M. L J. 182 : 

9 I. C. 104: (1911) 1 M. W. N. 17. 

-8. 73— -Measure of damages — Contingent 

Contract. \ 

The defendant entered into a contract with 
plaintiffs that if any grain should remain in his 
hands, alter he had satisfied the demands of bis 
asamis for seed grain, he would sell the balance 
01 his stock, the amount of which was named to 
the plaintiffs at a named rate. It was common 
ground that the contract was to be completed 
within a week. The defendant parted wiih no 
grain at all to his asamis and failed to deliver 
any grain to the plaintiffs. Held , the contract 
was an ordinary contract which was not to 
be carried out or only to be partially 
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carried out if certain events occrued 
namely the taking of some of the gtain bv a sa¬ 
rnies. 1 brs-e evenis had net occurred and hence 
the c ntract sin old he eniotced. The quest on of 
measure o( damages is one quite apart from the 
fact tha* the contract is a contingent contract 
The contingency on wh'ch the c* ntract was to be 
enforced having occurred damages have to be as 
cer ained rn the usual manner. (Batten, J. C.) 
Sath Kanchedilal v. Motiham. 

68 1. C, 720: 1922 Nag. 192. 

-S. 73 —Measure of damages—Raid of 

exchange at the date of breach to be considered — 
Interest as damages to he awarded. 

The defendant appellant bought two lots of 
sateens through the plaintiff respoi dent by ver¬ 
bal arrangements was that the price was to be 
as per Home invoice plus 5 per cent, commission 
and unual charges ; payment to be made 83 days 
after the buyers at the rate of 8 per cent, per an 
num from the date oi invoice to due date. 
To this the plaintiffs added that thereafter the 
rate of inie r e»t was to be 12 per cent, per 
annum. Th s was denied by the defendant*. 
H> Id, that t «e date at which damages for breach 
of contract are to be calculated is the da'e of the 
breach ai d the date on which the rate of ex¬ 
change is to be taken for the purpj c es of canver'- 
ing tne amount in Ei ghsh Currency in f o rupees 
is the date on which under the agreement rhe 
money was to be i aid and o.i u hich a breach 
occurred by K not being paid, and that the rate 
ot interest that should be fixed so as to save 
plaintiffs from lo-s is ind cattd by the rate of 
interest tixed for the 83 days. ( Robinson, C J 
and Biasley, J.) Y. A. Shakook & Co. v. Finlay 
Fleming & Co. 1 Rang. 339: 2 Bur. L. J. 130: 

1923 R. 265 

-8. 73 —Measure of damages—Sale of 

goods—Short delivery—Damages. 

Where the seder is readv to give delivery on 
the date fixed, but the buyer takes delivery on a 
later date and there is shortage of delivery, the 
seller is liable for the difference between the con¬ 
tract and the market rates on the date fixed lor 
delivery and not on the date on which the buyer 
actually takes delivery. (Maung Km, J .) A. L. S. 
V. Chetty v. Maung Kyin Ke. 

13 Pur. L. T. 214: 64 I. C. 60: 1922 L B. 1. 

-S. 73 —Measure of damages—Sale of 

goods — C. /. F. — Breach. 

A. C. I. F. contract is not a sale of documents 
relating to goods but a eale of the goods by deli¬ 
very of documents C nsequently where the 
seller dies not put the goods on board the Ship 
the true measure of damages is the difference 
between ihe contract price and the rra ket piice 
at the time of breach (Robinson. C. J. and Duck¬ 
worth, J.) S. K. R. S. L. Chetty Firm v. Amar 
CHAND M ADHOWJEE & Co. 66 I. C. 579: 

11 L. B. B. 141. 

-S. 73 —Measure of damages—Sale of 

goods — Breach — Re pudia tion- 

Where defendant has utterly repudiated a con¬ 
tract or put it out of his power to perfoim it. the 
plaintiff may at b»s option sue at once or wait t 11 
the time when the act was to be done. But the 
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measure of damages is the same in both cases, 
7’ *. t ie difference between the contract rate and 
the market rale on the due date. The election to 
lare ad a< tage of the repudiation of the c ntract 
goes only 10 the questi< n of breach and no to 
the question of damages, and the cianvges a c to 
be calculated with reference to the date ' f breach 
only where no time was fixed for acceptance, be¬ 
cause there is then no o'her measure possible. 
(Maung Km and Pratt , J J.) HUNT Huat & 
Co. v. Sin Gee Moh & Co. 66 1. C 510 : 

11 L. B. R. 182. 

-S. 73 — Measure of damages 

On a breach »>f crntract to sell, the buyer is- 
entitled to the difference between contiact rate 
and the market rate on the day • f b'each. 
(Maung Kin , J.) Ismail Sodagar v. Ebrahimi 

42 I C. 893. 

-S 73— Mca'urc of damages. 

A wri ten agreement was entered into between 
respondent and appellants in terms of which ihe 
former pu'chased the whole stock < f old clothings 
King in Karachi, the pr- perly ol the app* Pants 
at stated pr’ces, and a'so agreed to purch?se 500- 
bales at ruling pr ce in London, during the season. 
To this agreement was attached a schedi le v hich 
contained a speci h cati f 'n of the 500 bah s ol sec-nd* 
hand clothing indented for and Ihe ra es at which 
thtv were io he i-upplied. Rest undent claimed 
Rs. 8000 asdamage< in respect of the hr each to deli¬ 
ver the 500 bales (admittedly 5 5 and Rs. 4 0i 0 as 
the loss of profit which he sustained b' tne failure 
of the apnePants to supply second-hand clothing 
f r the three «easons refer red to in Ih'S agreement. 
Held, There was a complete contract between 
the parties and the contract rates were these 
specified in the schedule attached to ti e agree¬ 
ment. Agreeing w ith the lower Com t the High 
< omt allowed R-. 4 000 at 5 per ce t. rn the value 
of 500 bides t stimated as Rs. 80,000 for the season 
ior which respondei t was actually employed. 
(Kennedy, J C. and Raymond, A.J.C. 1 Lanpan & 
Sons v. Ahmf.d Ayub. 15 S. L R. *40 : 

1922 Sind 25. 

-8. 73— Measure of da manes — Settle¬ 
ment between buyer and stranger—if can be taken 
advantage of. 

If a Vendor of goods commits a breach of his 
contract to deliver goods at a future date he can¬ 
not take advantage of a settlement efite'ed bet¬ 
ween liis buyer and a stranger as regards the 
same goods which has the effect ot reducing the 
damages which the buyer has sustained 17 Q B. 
D. 316 ; (1914. 2 A. C 510, (1920) 2 K.B 11 Foil. 
The measure of damages mi st be goven ed by 
the marke* rate at »he due date. I K< mf>. A. J C.) 
Firm of 5 antdas Devkishfndas v. Fh-m ° f 
Nidhan Singh Javaharsixgh. 

65 l.C. 967 : 15 S. L. R 214. 

-S 73 —Measure of damages—Market r* 7 ^ 

— How determined. 

In a suit to recover damages for a breach c» 
contract to sell immoveable property, the court * 
con>ideration for ascertaining t w e market value of 
ihe l»nd for the quantum of damages will he to 
see what value would be fetched by it in 'he opea 
market. In such a case earlier sales of the same-- 
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property or comparison with olher similar plo's 
in tne locality will also help f »r ascertaining the 
value. [Kemp. A. J. C ) Narooshankak RvN- 

SHANK4K V, RaJUMAL U HAGWANDAS 

15 S. L R. 21. 

-S. 73— Measure of damages—Principles 

—Rcpudiat on —Effect of. 

The principle by which Courts are guided in 
awarding damages is restitutio in tntegrem and 
the exact cost ol effecting a c unplcte restitutio in 
integrcm is tue difference between the original 
contiact rate and tnat at which ihe vendor can 
sell to a iresh purchaser goods of the same quan¬ 
tity and quality and ol the same shipment. The 
election to take advantage of the repudiation of a 
contract goes only to the question ol breach. The 
da.rages must be estimated by the difference 
between the contract price and the market price 
at the day or days apppoit ted lor performance, 
and not al the tune ot breach. (Crouch and Huy 
ward , A. J Cs.) Messrs. James Finlay & Co., 
Ltd. v, Messrs. David Sasoon & Co. 

27 1. 0. 102 : 8 S. L. R 95 

-S. 73— Measure of damages — Breach of 

contract. 

The law as to damages on forward coi tracts 
may be summed up as tollows : (l) Damages to 
be assessed with reference to the date fixed foi 
delive'y. (2) If that date is in luture, thy Court 
mu't estimate the ra'e as best it can and it matter* 
not that the estimate is to a gie.it extent specu¬ 
lative. (3j If the pliintiff tins rescinded tne i on- 
tract and the defendant proves that after lescis- 
sion plaintiff has made a Iresh c mtraet at better 
rates or that acting reasonably and as a prudent 
mau, he imgnt have made such a contract, this 
will be considered a ground for abatement oi 
damages. (4i It plaintiff alter rescission makes 
a iresn contract, he dots so at his own risk and 
If he get a wors*. rate he cannot make use of that 
for the purpose ot enhancing his damages. (Pratt, 
J. C .) In re Jiwanji Fir Bhoy. 19 1. C. 6o3 : 

6 S. L. R. ) 87- 

Plaintiffs duty to Minimise Damages. 

-S. 73- Plaintiff's duty to minimise da¬ 
mages. 

In a >uit claiming damages for breach ol con¬ 
tract the duty on the part or plaintiff to minimise 
damages aiises only in a case wneie breach has 
occurred. (Sanderson, C. J. and Richardson, J.) 
Burn & Co. Ltd. v. Thakur Saheb shree 
LUKHuiKji. 28 C W. N. 104 : 1924 C. 427. 

...8.78 —Plaintiff s duty to minimise da 

ma^cs. 

A party is not entitled to damages for breach 
of contract if he might have avoided loss by the 
use ol reasonable precautions. ( Mookerjee ana 
Bencherott , JJ ) Kahim kaksii Mandal v. Sajjad 
Ahmad Choudhury. 28 I. C. 468 

19 C. W. N. 1311. 

—-3. 78— Plaintiff s duty to minimise da¬ 

mages. 

In a suit for damages against a ba'lee for not tak¬ 
ing proper care ol goods, the plaintiff must show 
that ihey did every thing to minimise damages. 
It instead of talcing delivery immediately and 
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selling goods, they allow them to become unsale¬ 
able and thereby sustain greater loss, the defen¬ 
dant >s not liable for such loss (Tuomcy, J.) 
Commissioners for the Port of Rangoon v. 
Moolla Dawood Sons & Co. 9 I C. 470 : 

4 Bur. L T 26. 

-S. 73— Plaint'ff's duty to minimise dama¬ 
ges — Person breaking contract— Rights of . 

A pe>s >n who ha* already pu‘ himself in the 
wrong, by breaking his contract has fO’iglt to 
impose new and ext aordinary duties on the ag¬ 
grieved party who can h e expected only to use 
ordinary and reasonable dihge. ce. The orchniry 
meas ire of damages in the case of breach ol con¬ 
tract is tie difference between the- cont aet price 
of the goods and f^e mar ktt price on tn<* dav on 
which tnev oug 11> have been accepted. (Faiv- 
cctt . A.J C.) Gibbon & Co. v, Kundamal Ram- 
xath. 28 I. C 1«6. 

Proof of Damages. 

-S. 73 —Proof of damages—Extent of — 

Evidence—Indefinitericss of Evidence— Nominal 
damages only. 

In a suit lor damages for n< t taking delivery of 
go' ds if t »e pa-tv whose duty it is to prove da¬ 
mages, does not gi v e the best evidence, every 
presum, ton should be made again t him; if t eie 
is any range, the range should be t»ken again-1 
him; but this does n t relieve the Court alt >vr t'er 
ol the duty of a*s< ssiug the damages as best t 
can, on evidence and materials ac.tu.Jlv before -t 
Nor is hie Couit empowered t) give nominal da¬ 
mages merely. (Lord Philhmoie) A. V. Joseph 
v. Shew Bux. 36 M. L. J. 141: 17 A. t J. l A8 : 

26 M. L. T. 235 : 29 C L. 348 : 

23 C. W. N 601 • 12 Bur. L. T 2 : 

21 Bom L. R. 615 : 49 l. C. 69 1 : 

10 l. W. 21 IP. C.) 

-Ss. 73 ard lb—Proof of damages— Onus. 

Ss. 73 and 75 of the Contra 1 1 Act make it com¬ 
pulsory for the plait t ff t) prove that he has 
suffered and t e evtei t to which he has suffered 
before a Court can awai d him d images for breach 
«f contract. (10 B. L. H 1113 K.J \Tudball, J.) 
BanaRsi Dass v. Lulla Mal. 29 I. C. 960, 

• 

Quantum Meiuit. 

-8. 73— Quantum Meruit — Principle o'. 

If a contract was to do work for a lump sum, 
the price could rut be recover*; * until the work 
was complet'd, ror could an' thing be u covered 
by way of quanlm m'ruit if pa> t onh o 1 t e wojk 
was done. (ParleIt. J ) Peter Veftannes v. 
MuttiaH. 19 1. 0 48 : 0 Bur. L. T. 63. 

Remote and Indirect loss. 

-S. 73— Remote and indirect los$—Dama - 

ges—Liability for. 

The law cannot recognize any loss net naturally 
following Irom t'-e breach of a contract. Wheie 
a vendor directed his vendee ti pa/ a creditor 
within a hxed dat; (in order t <.t the vendor 
might get a promised remission) but t 'e va> dee 
failed t» do so, the vendor is nc t entitled t > claim 
the amouLt as damages. (Richards and Bauer- 
jee, JJ.) Narain Das v. Basant Lal. 

18 1. C. 449, 
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-Ss. 78 and 212, Ill. (a )—Remote and indi¬ 
rect loss — Damages—Agreement to realise money 
and to pay certain debt out of it — Failure to pay — 
Suit by creditor—Costs of suit whether claimable. 

A person agreed to collect debts due and to pav 
out of collections a certain debt. He collected 
but failed to pav. Held, he was liable for the loss 
caused thereby. There is nothing in the Oivract 
Act which renders the principles of English Law 
regarding he liability of partv for the consequence 
ot a breach inapplicable to India. Illustration (til 
to Sec. 212 is traceable to the distinction between 
collateral damages arising from the retention ot 
money and from failure to perform other contr¬ 
acts. As a consequence ol the failure to pay the 
debt, plaintiff was sued upon a> d debt wasrtc v 
red from him with costs. Held, defendant was 
not liable lor the costs of the suit, as the law does 
not recognize consequential damage arising from 
delay in payment of money, l Seshagiri Aiyur, 
J.) Rangaswami Aiy*r v. Venkatarama Aiyar. 

17 M. L. T 253 : 2 T,. W. 342 : 

28 I. C. 635 : (1915) M W. N. 246 

-S. 73— Remote and Indirect loss — Sale 

of goods —Breach of Warranty — Vendee's previous 
contract with third person—No notice—Vendor's 
liability. 

The proper basis for calculating damages sus¬ 
tained bv breach of warranty of quality of unas¬ 
certained goods would be the difference between 
the value of the goods as supplied and the market 
value of the goods of the guaranteed qualitv on 
the date of breach and the vendor will not be ha 
ble beyond this for any special damages incurred 
by he veodee by a b each ot nis contract with a 
third person, of which the vendor had no notice. 
S. 73, III (m) does not apalv where ihe sale is of 
unascertained goods and where the contract bet¬ 
ween A and B in the illustration (>«) is not made 
on ihe same occasion as that betwen B and C and 
where the basis of damages in both is consequen¬ 
tly different. [Sadasiva Aiyar and Spencer , JJ.) 
C. W. Simson v. KoRO ] aganatha Row Naidu. 

23 I. C. 949: 1 L. W. 268. 

-8. 73 — Remote and indirect loss —Preach 

of covenant — Mortgage—Mortgagee failing to dis¬ 
charge prior incumbrances. 

Where a mortgagor left money in the hands 
• ot the mortgagee to pay off a prior incumbrance, 
which the mortgagee did not pay off, the mortga 
gor is entitled in law to recover damages from 
tne mortgagee. ( Lindsay , J. C.) Muhammad 
Raza v. Kubra Bibi. 15 L C. 526, 

-S Remote and indirect loss—Mea¬ 
sure for damages—Profits, whe " recoverable. 

The proper measure of damages for a breach of 
contract is the. difference between the contract 
price and market price at the time of the breach. 
Profits which the plaintiff would have made cut 
of another contract if the defendant had fulfilled 
his contract, can be recovered only if the defen¬ 
dant knew about it at the time of making the con¬ 
tract. (Parlett, J.) Byan Na Maung Cheik 

361. C. 264 : 10 Bur. L. T. 61. 

——S> 78 and 107— Remote and indirect loss. 

The seller’s tiavelling charges to the place of 
breach for resale of goods under S, V)7 are too 
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remote and cannot be recovered as damages under 
S. 75. ( Hayward, A. J. C.) Karachi Steam 
Roller Flour Mills 7>. indo Continental 
Agency. 37 I. C. 7 : 10 8. L. R. 118, 

Special Damages. 

•--S. 73— Special damages — Notice. 

Where there is a breach of a contract by a 
Railway Company in carrying goods sent by 
train, special damages can only be claimed where 
the special object of the sending was either spe¬ 
cially brought to the notice of the carrier or was 
within his knowledge or reasonable inference. 

( Stuart and Kanhaiyalal , //.) Fazi Ilahi v. 
E .1. Ry. Co. 

43 All. 623 : 64 I. C. 868 : 19 A. L. 3. 654. 

-S. 73 —Special damages—Breach of con¬ 
tract—Notice of special circumstances, 

V' here the party who has broken the contract, 
entered into it, in contemplation of special curcum- 
slances which would affect the consequences of 
a breach, and accepted those citcumstances as 
condition under which the contract was to be per¬ 
formed, be is liable for any special loss which 
may have resulted. But such circumstances must 
be brought home to the party sought to be charged 
under the circumstances. I Mookerji and Fletcher, 
JJ) India General Navigation and Railway 
C o., Ltd v. Eastern Assam Co., Ltd. 

47 Cal. 1027 : 61 I. C. 14 : 33 C. L. J. 72. 

-S. 73 —Special damages—Sale by person 

having no title, 

If a person knowing he has no title to im¬ 
moveable property agrees to sell it. he is 
liable for special damages which the purchaser 
suffers by reason oi the vendor's t ilure to per¬ 
form the coniract. (Fletcher and Chaiterjee, JJ.) 
Janki Nath Singha Roy v. javiini Kanta S'E’GH 
Roy. 22 1. C. 612. 

-S. 73 —Special damages— Measure of 

damages—Convei sion of goods. 

The Court, in assessing damages in a case of 
conversion, is not limit' d to the value of the pro¬ 
perty at the time of conversion, but may find as 
damages the value at a subsequent time, even up 
to the date of trial. In such actions, the conduct 
oi tiie defendant may be taken into account in 
assessing damages. (Pratt. J. C. and Fawcett, 
A. J. C.) Messrs Louis Dreyfus & Co. v. Firm 
of Ghandamal &. Co. 

52 I. C. 878 : 13 8. L, B. 138. 

What is a Breach. 

-S 73 — What is a breach—Sale of goods 

—breach of warranty — Sleepers—Ratlnad con¬ 
struction — ‘Passing' of goods by seller's agent 
final—Meaning of—Sleepers supplied unfit for 
Ihe pu’pose—Right to damages. 

Plaintiff entered into a contract with the defen¬ 
dant fer the supply of sleepers for railway and 
the contract contained fie following clause. ''The 
passing of sleepers by the sellers’ agent is as 
usual final as regards measurement and quality. ,, 
In an action for damages for breach of warranty. 
Held , on the true construction of the contract, the 
contractors could not supply anything they chooae 
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but the supply should be according to the stand¬ 
ard set up expressly or impliedly under the con¬ 
tract or at the least must be reasonably fit as slee¬ 
pers of the dimensions prescribed for use by the 
railway company. The right conferred by the 
clause Oil the suppliers amounted merely to the 
right to determine by and through skilled experi¬ 
enced persons whom they should necessarily 
employ tor the purpose, acting honestly and >m 
partially according to the best of their judgments, 
whether the goods supplied were in conformity 
with the Requirements of the contract under 
which they were so supplied. ( Lord Atkinson.) 
Bombay-Burma Trading Corporation’ Co., Ltd 
v. Aga Mahomed. 34 Mad. 453 : 

88 I. A, 169 : 15 C. W. N. 981 : 

(1911) 2 M. W. N. ill : 10 M. L. T. 160 : 

13 Bom. L. R. 813 : 14 C. L. J. 326 : 

8 A. L. J. 1208 : 

12I.C. 44 : 21 M. L. J. 1110 (P. C.). 

- Sfl. 73 and 112 —XVhat is a breach — 

Mutual obligation* — What plaintiff kas to prove. 

In a contract for the sale of indigo, under 
which plaintiff agreed to pay a certain sum of 
money and the defendant a certain quantity of 
indigo as per sample given, if the plaintiff sues foi 
damages lor breach of contract he must first show 
that on the due date he was ready and willing to 
perform his part of the bargain. It may not be ne¬ 
cessary to prove that he made an actual tender of 
the money, but it was incumbent on him to show 
he had made arrangements for the purchase mo 
ney and was in a position to hand it over as soon 
as he was satisfied that the bulk of the goods ag¬ 
reed with the sample. ( Rafique and Lindsay , JJ.) 
Mahomed Ismail Khan v. Hasan Ali Khan. 

4 U. P. L. B. 37 (A): 67 I. C. 602 : 192» All 220. 

————8. 73— What ts a breaoh — Sale of goods — 
Instalment delivery—Default—Breach-Damages 
—Right to sue for. 

Where there is a contract by the plffs to supply 
goods to the defendants from time to time as they 
required for their business, if the sellers clearlv 
show their intention not to be bound by and to 
repudiate the contract, the buyers if they please 
may treat the notice of intention as inoperative 
and await the time wheo contract is to be execut¬ 
ed and then hold the sellers responsible for all 
consequences of non-performance ; but in that 
case they keep the contract alive for the benefit 
of the sellers as well as their own the buyers re¬ 
main subject to all their obligations and liabilities 
under the contract and enable the sellers not oDly 
to complete the contract if so advised not with¬ 
standing their previous repudiation of it but also 
to take advantage of any supervening circum 
stances which would justify them in declining to 
complete it. On the other hand the buyers may, 
if they think proper, treat the repudiation of the 
sellers as a wrongful pu'ting an end to tbe con¬ 
tract and may at once bring their action as on a 
breach of it and in such action they will be enti¬ 
tled to such damages as would have arisen from 
non performance of the contract at the appointed 
time, subject, however, to abatement in respect of 
any circumstances which may have afforded them 
the mean3 of mitigating their damage Frost v. 
Knight (1872) L, R. 7 Ex. Ill; 113; Cost v. 


CONrRACT ACT (IX OF 1872), S. 74. 

Ambetgate, etc., Ry. Co. (1851) 17 Q. E. 127 : 
Braithwite v. Foreign Hardwood Co. (1905) 2 
K, B. 513 Meal chrtn v. Stckoll and Knight 
(•920) 1 K. B. t>93 Ret. [Malta, J.) Najan Ahmad 
Haji Ali v. Sale Mahomed Peer Mahomed. 

24 Bom. L. R. 998 : 1923 nora. 113. 

--S. 73 —What is a breach 

Where defendant contracted to sell to plff. 
goods io arrive by the City of Delhi : the delivery 
to be made on tbe arrival of the vessel and r»n 
her arrival it was louud that the goods were not 
ou board, Held, that the deli was liable in damages 
to the pill as, in efleet he gave a warranty that the 
goods that he sold were on the "City of Delhi' 1 . 
\Macleod, C. J. and Shah, J.) Bu.vi Lal Chatur- 
bhai Patel v kalyanrai Vakajzai Desai. 

45 Bom. 1222 : 63 I. 0 . 952 : 23 Bom. L. R. 547. 

-S. 73— What is a breach—Immoveable 

Property 

Though a person is liable in damages for 
breach oi contract still il a vendor of immoveable 
properly cannot, without iraud, make a good title 
the intending purchaser is not entitled to anv com¬ 
pensation for the loss of his bargain ( Stephen, J .) 
Nabin Chandra Saha v. Krishna Banone Das- 
SEE. 38 Cal. 458 : 9 I. C. 525 : 15 C. W. N. 420, 

-S. 73 —IVhat is a breach—Sale of goods — 

Consideration agreed to be paid at a future date 
— Damages. 

Where defendant sold goods to plaintiff receiv¬ 
ing part of the consideration and agreed to re¬ 
ceive the balance by instalments and deliver the 
goods on demand and the plaintiff brought a suit 
fer damages as the defeDdaut lai'ed to deliver ; 
Held, that the defendant was liable. [Chevis, J .) 
Narsinghdas v. Shamasdin. 207 P. L. R. 1 911 : 

13 I. C. 992 : 244 P. W. R. 1911. 

-S. 73 —What is a breach—Contraot oi 

agency—Under taking by agent not to work for 
other mills — Breach. 

Where an agent has undertaken not to work 
for other mills or merchants, Held the mere fact 
•hat he was buying and selling cloths from other 
mills and merchants, was not a violation of the 
contract. (Oldfield and Ramesam, JJ.) RaipUR 
Manufacturing Co. v. Venkata Subba Rao. 

701. C. 284 : 14 L. W. 341. 


-8. 73— What is a breach—Breach of con - 

tract —Failure to comply with terms, 

By a contract A agreed to give B, a reasonable 
time to fulfil the order placed with him, having 
regard tw B's state of business. The order was 
however given too late. B was held not liable 
to pay damages for not carrying out the terms of 
the contract. (Evans, J.C) The Coronation 
Cycle Co., Lucknow v. The Dunlop Pneumatic 
Tyke Co., Ltd., Bombay. 12 I. C. 839. 


-S. 74. 

Applicability of. 

Compound interest. 

Compound Interest at incieased rate. 
Compromise Decree. 

Contract of Service, 

Enhanced Rate of Interest 

Default), 


(Retrospective or fiool 
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CONTRACT ACX (IX OF 1872), S. 74—Applicability 
Of. 

Exception. 

Extent of damages. 

Forfeiture of Deposit. 

Forfeiture of Enroe't Money. 

HigQ Kate of Interest. 

Interest from Dote of Bond. 

Interest from Default. 

Interpretation. 

Lease. 

Meaning of Penalty, 

Measure of Damages 

Pi oof of Damages 

Reduction for Punctual Payment. 

Unconscionable Bargain 

, Applicability of. 

-S. 74 — Applicability lo decrees. 

See also (1) C. P. C. , O. 23, R. 3. 

12) Dec ‘EE. 

---S. ’ll—Applicability of—Relief against 

penally. 

A part of the purchase-money was Paid by a 
pm chaser to the vendor, the balance was payable 
by instalments, on failure to pay any instalments, 
coniract was at an end. 1 ime being the essence, 
provision was expiesdy made tor forfeiture on 
default. Held thaf fo.feiiure of ihe amount paid 
was a penal.y that could be relieved against. ll'/s- 
coum Haldane i b teedman v. Drjmcle. 

33 1.0.323:85 L. J. P.C 79 (P C.). 

-8. 74— Applicability—Interest—Power to 

relieve against — Penally. 

Ii is not open to the Court to make a new con¬ 
tract beuveen the parties and therefore it cannot 
interfere with the rate of interest stipulated 
between the parties unless it is satisfied that the 
rate ot interest charged is a penalty within S 74 
of the Contract Act. (Greaves and Ghose , JJ ) 
Satyabhama Sundari v. Mahommed Esahak 
MEAH. 68 I. C. 497: 1923 Cal. 2flS. 

-8. 74— Applicability of—Grain bond— 

Damages—Undue influence. 

Where a grain bond provided that on failure to 
repay ai a cei'ain da'e thedefh would be liable 
to pay interest at 37$ p c, per annum and the plff. 
waited for 6 years hcf. ie enforcing the bond in 
which time the original claim for Rs.-fOO had risen 
to Rs. 1,700 Held that in such cases the prayer 
is not for the performance of the contract but for 
the compensation lor breach, and in suc^ cases 
the courts are entitled and in fact it is their duty 
to grant compensation, ha\ ing regard to all the 
circumstances of the case. (Le Rossignol and Har¬ 
rison , JJ,) Tikiya Ram v. Jiwan. 1923 Lah. 452. 

-8. 74— Applicability of—Chit fund—Sti¬ 
pulations in bond executed by successful bidder — 
When a penalty - Instalment bond—Waiver of 
default for one or two instalments — Effe- t of. 

The defendant was a subscriber fo a cnit con¬ 
ducted by plff. and was the successful bidder at 
the second auc*ioQ held in conneciion with the 
ch't wnich was to run over 12 insiahnents. On 
tak ng the prize the deft, executed in favour of the 
plff fhe stake-holder, a hond providing inter aha 
that in case deft, failed to pay his subscriptions he 
was not only to forfeit the dividend, interest and 


CONTRACT ACT (IX OF 1872). B. 74—Applicability 

of. 

premium, but was also to pay the whole amount on 
demand wnh interest the reon at l£ percent permen- 
sem from ‘ihe date of ihe auction and ihat the deft, 
should within 15 days execute another document 
to tne jiff, for the due pay ment oi the chit amounts 
of the '•ubsequent instalment and lor abiding by 
the terms of the bond. Deit. execu'ecl the oilier 
document above refeired to and paid ihe third, 
fourth and filth instalments duly aod delaulttd in 
the payment of the sixth, in a suit by plff. to re¬ 
cover the amoui t due under the bond, held that 
the terms of the bond as regards (l)the deftndam’s 
liability for future instalments from the date of 
dt fault (3) h.s deprivation of the dividend and 
interest and (3) the imposition on him oi liability 
lor interest on ihe amount due from him at 18 
per cent from ihe daie of his default did not either 
each taken by itself cr altogether, amount lo a 
penal stipulation. In cases like (his the couit has 
o decide whether ‘he terms are umeasoi able as a 
whole and whether they are so unreasanoble that 
the patties never contemplated that the\ should 
receive effect. The waiver by tne plff. of his right 
lo enforce the terms oi the bond m connect on 
with iourth and fifth instalments did not affect h>s 
right to use the coercive measures provided by 
the bond in cates of future default. (Oldfield and 
Rami sam. JJ.\ VA 1 TH 1 NATHA Iyer v. Govinda- 
SWAM1 Odayar 42 M L J. 551 : 

(1922) M. W. N. 203 : 67 I. C. 995 : 

lb22 Man. 67. 

-8. 74— Applicability of. 

A penal provision under S. 74 as amended by 
S.4 oi ihe amending Act (1899/ includes a stipula¬ 
tion to convey a house on default of payment of 
the debt on the fixed date. \Abdur Rahim and 
$rmnasa Aiyangar, J.) Rajah of Ramnad v. 
Sellachami Iewak. 4 L. W .173: 34 1. C. 500 : 

(1916) 2 M. W. N. 247, 

-8. 74 —Applicability oj — Penalty—Rea¬ 
sonable compensation. 

S 74 is not restricted to money, increased in¬ 
terest or tne like. It can include any other sti¬ 
pulation by way of pena'ty, for instance a stipu¬ 
lation to com ey ce> tain property On default of 
payment of a d«.bt on a fixed date. W’l.eie a 
penalty is designed only to secuie money, Ihe 
Court can give by way of recompense aU that 
can be reasonably expected or dcsiied. 21 O. C, 
180 and 34 I C. 599, Ref. (Stuart and Pandit 
Kanhaiya Lai , JJ.) Madho Baksh Singh v. 
Sant Bakhsii Singh. 23 0. C. 118: 57 I. C. 613 : 

7 0. L. J. *56. 

-Ss. 74 and 16— AppUcability of — Intctcst 

—Power of Cou> ts to relieve against. 

The Courts in India are precluded from reliev¬ 
ing a debtor with regard to the interest, 
unless he comes within S. 16 or 74 of the Contract 
Act, 42 C. 652: 21 C. W. N. 470: 29 Cal. 82*. Dist. 
Where a tond provides for payment oi interest at 
a certain rate with yearly res s and does n^t sti¬ 
pulate lor payment of an increased rate from the 
date of de ault in pavmeni or vary the rate of in* 
terest S. 74 bas no application to the ca.^e. 
(Mullick and Jwala Prasad, JJ.) KAMALA PRA¬ 
SAD V. RAMCHANDFA PRASAD NURAIN SlNGH. 

4 Fat. L. J. 565: 511. C. 496: 1919 Fat. 36$» 
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CONTRACT ACT (IX OP 1872), S. 74 —Compound 

Interest. 

Compound Interest. 

-S. 74 —Compound interest. 

A stipulation that oil default of due payment 
of interest at 9 per cent per annum on a b nd, 
every half-year, interest at 24 per cent per annum 
was payable on t’ e unpaid balance of interest, is 
not unconscionable and can be enforced. (1 ud 
ball and Piggott, JJ.) Deo Kuak v. Gn.A» 
KUAR. 20 1.C. 949. 

-S. 74— Compound interest — Relief 

against penally. 

The Courts do not lean towards compound in¬ 
terest, they do not award u here U ere is no stipu¬ 
lation but where tt.ere is a clear agreement to 
pay, it is in the absence of disentitling circum¬ 
stances allowed Under a mortgage deed, it was 
agreed that if any ol the monthly instalments of 
interest was not paid on its due date, such unpaid 
instalment of interest should be capitalised and 
added to the anmuLt of the principal loan and 
would henceforth carry interest at the rate ol 
twelve annas per month leviable as simple inter¬ 
est. A provision is further made that all such 
additions by way of capitalised ii.teicst should be 
charge »ble up u> the mo tgaged propeity. 

Had. suen a provision was m t penal so as to 
bring the case under S. 74 oi the Cont act Act 
(Fawcett , J.) Nadekshaw v Shirinibai. 

25 Bom. L. R. b39: 1924 B. 264 

-S. 74 —Compound Interest. 

To deiemnDe whether an agreement to pay 
compound interest is penal, ihe real question is 
whether the stipulation is in itself penal, inde 
pendently of the results to which continued de¬ 
fault on the debtor’*, part to pay interest as it falls 
due, will lead. 101 P. R. 1918 lP. C.) and 124 P. 
R. 1918 fP. C ) Ref (Walmsley and Greaves, JJ.) 
Sur° ndra Math Chattekji v. Jogendra Math 
Adhikari. 62 I. C. 717. 

-S. 74 —Compound interest—Not Penal — 

Mortgage. 

A stipulation in a mortgage bond for interest at 
the rate ol one per cent per mensem, with a pro¬ 
vision for the payment of compound interest, is 
not penal provision. [Greaves and Newbould, JJ.) 
Kailash Chandra Bakik v. Latifaknessa Kha- 
TUN. 51 I. C 656 

-S. 74 —Compound interest—Penal previ¬ 
sions— 24 per cent interest. 

A mortgage bond providing interest at 24 per 
cent per annum and alter due date of payment 
for capitalization of interest on arrears is not 
necessarily penal. 23 C. W. N. 130 (1*. C.) Rel. 
(Fletcher and Walmsley , J J.) Ajimuddin v. Ra- 
FATULLA MAN’DAL. 50 I: C. 883. 

-S. 74 —Compound interest—Penalty — 

Mortgage. 

An agreement to pay • interest at the rate of 
Rs. 12-12-0 per cent per annum is net unconscion¬ 
able nor can such an agreement become so 
merely because there is stipulation t > pay com 
pound interest at the same rate in the event of 
there being a default in the payment of the 
simple interest agreed upon. (Sliadi Lai and 
Broadway , JJ.) Ram Das v. Abbas. 

56 I. C. 74 : 2 Lab L. J. 393. 


CONTRACT ACT (IX OF 1872), S. 74.-Compound 
Interest. 

- S. 74 —Compound interest — Penally. 

Compound interest not at the enhanced rate is 
not penal. (Juhnstone and Shadi Lai, JJ ) AbdUL 
Ali r. I HI AN Mal. 82 P. R 1 9.4: 

25 I. C. 560: 277 P L. R, 1914. 

-$. 7A —Compound interest— Penalty. 

A provision for compound interest on deiault 
ol payment of iu.crest on the due date is not 
penal, (Robertson and Chcvis, J J .» Yakubkhan 
v, RaGEBHAT i\Ai. 163 P, W It 1912: 

17 I. C. 235: 192 P. L. R. i9l2. 

- 8.74 —Compound interest at original 

rate from calc of default— Penalty. 

A stipulation to pay compound interest from 
ihe dale of default, at the original iate is legal 
and not a penalty. (Ayling and Oagers, JJ.) 
Malli Chetty v V'EEI ANA. 41 M. L. J. 470: 

69 I. C. 812: (1921) M. W. N. 717. 

-S. 74 —Compound interest on dcjault 

after certain date. 

The pay ment of compound interest at enhanc¬ 
ed rate on default*, alter a certain term is a pe¬ 
nalty and is not enlorceablc. (Ilnurs, C. J, and 
Seshagni Iyer. J.) PaNAGANti RamakaYaNIM 
Gar v. .Maharaja ok Venkatagiei. 

44 Mad. 3ui: U L W. 685: 2b M. L T. 234: 

6i I. 0. bl2: 40 in. L. J. 236. 

-8. 74 —Compound Interest. 

A stipulation the object oi which is to secure the 
periortnauce ol the main contiaet between the 
parties, as a penalty and a stipulation for payment 
of compound interest may be, though it med not 
always be, by way of penalty. (Abdur Rahim, 
O.C.J. and Seshagiri Aiy-.ir , J.) V. Venkatara- 
MIAH PlLLAI V. P. V. SUBRAMANIA PlLLAY. 

37 I. C. 799. 

-6. 74 Compound interest —Si* monthly 

rests. 

A provision for payment of compound interest 
from date of default with six months rest is not a 
penalty and is enforceable. Compound interest 
involves the idea ol rest - whatever may be the in¬ 
terval. 34 C. 180. 22 M.LJ. 85 Ref. (Sundara 
Aiyar, J.) Venkatachelam Chettiar v. Vee¬ 
rappan Ambalagakan. 14 I. C. 283: 

(1912) M. W. N. 612. 

-S. 74 — Compound interest—Penalty — 

Legality. 

Compound interesl in itself is perfectly legal 
and not p>nal. (Drake-Brockman J C.) Gopal 
v. GOVIND. 19 I.C. 849: 9 N. L. B. 78 

-8. 7 4 —Compound interest — Penalty. 

A covenant to pay compound interest, in case 
of default, at the rate originally fixed is not 
penal. (Stuart and Kanhaiya Lai, A. J. Cs.) Ram 
Sewak v. Baldlo BAksh Singh. 47 l. c. 649: 

6 0. I. J. 442. 

-S. 74— Compound interest in default of 

Payment of simple interest. 

A provision ior payment of compound interest 
i at the >ame rate as tne simple interest on default 
of payment of the latter is not a penalty. (Coutts 
and Ross JJ.) Ramchandka Prasad v. Maha- 
bir Prasad Singh. 641. C, 247 
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CONTRACT ACT (IX OF 1872), S. 74.-Compound 

Interest. 

--S. 74— Compound interest —12 per cent 

from due date on default—Whether unconscion¬ 
able bar gat n. 

Where a mortgage b^nci provided that interest 
should be payaoie at 12 per cent simple interest 
but that if the money was not paid on the due 
date which was rived at two years after the exe¬ 
cution of the bond, the interest should therealtcr 
be compound and the Subordinate Judge decreed 
interest at 12 per cent simple interest only. Held 
in appeal that the change Irom simple to compound 
interest wheo the interest was only 12 per cent 
would not amount to a penalty neither is the bar¬ 
gain unconscionable si.ice the rate ol interest is 
not unusually high. ( Chapman and Roe. JJ.) 
Lakht Chand v. Pear Chand. 39 I.C 106 

2 P. L. J. 283. 

Compound Interest at Increased Rat'. 

— - -S. 74— Compound Interest at increased 

rate. 

The terms of a mortgage deed were as iollow. 
“The mortgagors having admitted a previous 
ruortgageexecuted with regard to a debt due by 
them agreed to pay the amount bv bi-annual in¬ 
stalments. They further agreed that in case of 
default of payment of anv two instalments in 
succession ttie plaintiffs would be entitled to 
interest at one rer cent per mensem with 
annual rests from the date of the bond. Held : 
the case is not affected by the change in 
S. 74 as it stands ai present, but even if it could 
be brought within the change the interest at one 
percent, per mensen ccmpour dable annually is 
not penal or extortionate and ihc defendants are 
not entitled to resile from the contract into which 
they entered with open eyes. (1885) A W. N 05 
Referred to. (GokiU Prasad, J.) Budh Singh v. 
Baldeo Sahai. 69 I. C. 68: (1) : 

1922 All. 284. 

-8. 74 —Compound interest at increased 

rate—Penalty. 

A mortgage deed provided interest at As. 14 
Pies 6 per cent per mensem and, if interest was not 
paid at the end of every six months, the unpaid 
interest was to be added 10 principal with inter¬ 
est at Re. 1 per cent per mensem. The provision 
as to compound interest is not a penalty and the 
enhanced rate of Re. 1 per cent is penal. (Rich¬ 
ards, C. J. and Bancrjtc, J.) Jwalaram v. 
Buchi Ram. 38 I. C. 533. 

-S. 74 —Compound interest at enhanced 

rate — Penalty—Addition of interest—In advanct 
and interest stipulated at enhanced rale un de¬ 
fault. 

Where a bond was executed and the actual 
money advanced was less than half the amount, 
while the balance was made up ol interest cal¬ 
culated in advance at an enormous rate, and a 
provision was made in the bond for payment of 
enhanced rate ol interest if deiault was made in 
the payment ol instalments. Held . that the ad 
dition of interest in advance and the stipulation 
for enhanced rate ol intv rest was penal and 
hence unenforceable. (Scott, C. J. and Batche¬ 
lor, J.) V elchand v. Flagg. 36 Bom 164 : 

13 I. Q. 853 : 14 Bom. L. B. 18. 


CONTRACT ACT (IX OF 1872), S.74.- Compromiie 

decree. 

-S, 74 —Compound interest at enhanced 

rale—Mortgage. 

A mortgage provided lor simple interest at 6 
per cent, but lor 12 per cent, compound interest on 
deiault. Held, that the provisions as to com¬ 
pound interest at art enhanced rate was penal and 
simple interest at the enhanced rale would be 
reasonable compensation. ( Sadasiva Aiyar and 
Phillips , JJ.) Zamjndak of Karvetinagar V. 
Subrakaya Pillai. (1918) M. W. N. 146 : 

43 I. C. 871: 7 L. W. 36. 

-S. 74 —Compound interest at increased 

rale — Mortgage. 

A provision lor compound interest on default 
of payment is not penal by itself, but compound 
interest at a iate higher than the old rate may be 
penal. 34 C. 150 Foil. ( Sadasiva Aiyar and 
SCihagiri Aiyar, JJ.) GHANTESLA SEETHARA- 
M1AH V. TADIPALLI PlTCHAYYA. 28 I. C. 860. 

-S. 74— Compound interest at increased 

rate—Bond — Further interest and 25 per cent 
more to be paid on default—Whether penal. 

Where in a bond it is provided that on default 
of pavincut of principal and interest on a parti¬ 
cular date, 25 per cent shall be added to the total 
amount then due and further interest at 12J per 
cent on the consolidated amount shall be charged, 
the provision is penal and llicreloie unenforce¬ 
able (Sadasiva Aiyar and Spcnccr, JJ ) CHELLA* 
GALI CHINNIGADU V. KAPPALA VENKATARAYUUU. 

23 1. C. 542. 

-S. 74— Compound interest at increased 

rate of 30 0 per cent— Penally. 

A stipulation lor inierest at 300 per cent com- 
p und interest in default of payment on the due 
date is one by wav of penalty and the creditor 
can recover only reasonable compensation. 
(Miller and Sanknran Nair, JJ.) Ganapathi 
PlLLA! V. OUNDARA TllEVAN. 14. I, C. 511 : 

22 M. L. J. 354. 

-6. 74 —Compound interest at increased 

rate — Mortgage — Penally. 

A stipulation in a mortgage deed to pay com¬ 
pound interest at 12 per cent per annum in default 
v f the regular payment ol s tnple interest at 8$ 
per cent per annum is a penalty. 34 C. 150 P. C. 
Ref. to. (Lindsay, A. J. C.) Sant Sahai v. 
Chhutae Kurmi. 20 I. C. 667. 

Compromise decree. 

-8. 74— Compromise decree—Stipulation 

to pay w r, ole amount on deiault of one instalment 
and interest. 

Tne st pulation that the whule amount is pay¬ 
able at once on default of one instalment is no 
penalty. The clause that interest at 36 per cent 
per annum will be payable on the whole amount 
is a penalty clause. (Holnnvood and Imam. JJ- ) 
Jamux Kafie v. Ram Lal Ghose. 32 1. C. 697. 

-S. ’ll- Compromise decree — Penalty- 

Interest at high ralt from date of original obli• 
gallon—Agreement in compromise decree. 

An agreement to pay enhanced rate of interest 
not from date of default but from the date of 
original obligation is in the nature of penalty 
which cannot be enforced. Such a penalty wil 
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CONTRACT ACT (IX OF 
decree. 


1872). S. 74 —Compromise 


CONTRACT ACT (IX OF J872), 
rate of interost. 


S. 74.—Enhanced 


be relieved against even though it is embodied 
in a decree passed by consent of parties. (OldHeld 
and Krishnan , JJ.) Kandulu Pkda Linc.a 
Keddi v. Kakumanu Haxumayya. 37 I. C. 764. 

— -8. 74 —Compromise decree. 

Courts in India ha\e power to relieve against 
forfeiture or penalty even where a decree based 
upon a compromise provides for such forleiture. 
(Sadasiva Atyar and Spencer, JJ.) ana SHEIKH 
MoHIDIN 2'. Vedivalagain Ambia Pillai. 

22 I. C. 37: il914) M. W. N. 92. 

-s. 74 —Compromise decree— Power to 

relieve—Interest—Waiver. 

The amount due under a compromise decree 
was to be paid up in instalments, ai d there was 
a stipulat on that on failure to pay within the date 
fived, the decree-holder was to get interest at 1 
per cent, per mensem from the date of default 
and he was at liberty to execute the decree After 
the due date the judgment debtor made payments 
to the decree holder, who claimed appropriation 
ft’ st towards interest and then towards the decre¬ 
tal sum. Held, that the decree-holder was entitled 
to ii terest and the clause as to executing the 
decree was for the benefit of the decree-holder 
and the acceptance of part-payment did not 
amoui t to waiver of the right to interest. [Jwah 
Prasad and Ross, JJ.) Bahci.ay v. Mt. Dhandm. 

4 Pat. L T. 112 : 71 I C »37 : 

1923 Pat. 194 : 1923 P. 3:’2. 


agreement to pay enhanced interest at a 
reasonable and a fair rate later on is penal. 
(Chads, and Joins, JJ.) Mahomed Ali v Par- 
man and. 48 P. W R. 1918 : 45 I. C. 232 : 

125 P. L. R. 1918. 

- S. 74— Enhanced rale of interest — Penal - 

ty—Mortgage- Liquidation of more onerous debts . 

A mortgage bond provided lor payment of the 
principal w ith interest at 9 per cent, on a parti¬ 
cular date and ou default, for interest at 12 per 
cent. It was found that the mortgagor had with the 
moneys raised by the mortgage discharged debts 
carrying interests at 12 per cent and more. Held, 
that (he provision as to the payment of enhanced 
interest was not penal. (Abditr Rahim an l Old¬ 
field, JJ) Venkatachallapathi Aiyar v. 
1'havasi Sekvai. 42 Mad. 465 : 

51 I C. 67 : 36 M. L. J. 288. 

—--S 74- Enhanced rate of interest—Stipu¬ 

lation — Penally, how far. 

Per Scshagiri Aiyar , /. There may be cases 
where enhanced interest is secured in contempla¬ 
tion < 1 a possible loss or damage; in that case it 
would not be penal, but where the object of the 
stipulation is to secure punctual payment, the pro¬ 
vision would .be regarded as penal. (Abdul 
Rahim, O C. J. and Seshagiri Aiyar, J.) 
V. VENKATARAMIAH PlLLAY V. P. V. SUBKAMANIA 
PlLLAI - 37 I. C. 799. 


Contract of Service. 

-8. 74— Contract of service — Damages for 

absence. 

A stipulation in a contract of service that a 
servant should pay by way of damage double bis 
daily wages for absence without leave is a 
penalty. [Mitra, A. J. C.) Narayax Rao v, 
Fafz Khan. 49 I. C. 261. 

Enhanced Rate of Interest (Retrospective or from 

Default.) 

--8. 74— Enhanced rate of interest, with 

retrospective effeot . 

A stipulation for enhanced interest having re¬ 
trospective effect is penal and so not enforceable. 
(Sundra l.at, J.) Sonar Singh v. Randhi Singh. 

35 I. C. 624. 

->8. 74— Enhanced rale of Interest—Com- 

pensotion. 

Where a bond provides for the payment of 
interest annually and on default further provides 
that interest should be charged at double the ori¬ 
ginal rale from the date of the deed, the stipu¬ 
lation for enhancement of interest is a penalty 
and would be relieved against by the Court. At 
the same time a reasonable port'on or the interest 
should be allowed bv wav of compensaT >n to the 
creditor. 155 P. L. R 1901 : 10 I. C. 572: 25 I C. 
702 ref. (Scott Smith, J.) Ramchaxd v. Jagiri 
MaL. 4 L *h. l. J. 270: 

54 I. C. 897 : 78 P. W. R. 1921 : 1922 Lah. 268. 

- - 8. 74— Enhanced rate of interest. 

The fact that for certain reasons a person 
agreed to take a low rate of interest in the begin¬ 
ning, is no sufficient reason for holding that ao 


- s - 'll—Enhanced rale of interest from 

date oI bond, on default is fcnal. 

Where a bond provides Re. 1-4 per cent, inte¬ 
rest per mensem and on detault, Rs. 2 per cent, 
per mensem from date of bond, a Court is justi¬ 
fied in holding that the clause is penal and in 
awarding 2 per cent, simple interest from date cf 
default. (Mitlra, A. J. C.) Narayan v. Waman, 

69 I. C. 121. 

-8. 'll—Enhanced rate of Interest—Usu¬ 
fructuary mortgage—Stipulation to pay addi¬ 
tional m,crest if mortgage not registered—If 
enfoi ccable. 

An agreement to pay add lional interest in case 
tlie mortgagor tailed io get the registered bond 
constituting a usufructuary mortgage is astipula¬ 
tion by way of penalty and is unenforceable 
when possession was actually given to the mort¬ 
gagee. (Lyle. A, J, C ) Jhan Singh v. Gauri 
Shankar. 1922 oudh 123. 

---S. ’ll -Enhanced rate of interest. 

It is not unconscionable to make a provision in 
the mortgage deed that ii payment is not made as 
stipulated ihc interest remaining due shall carry 
interest thereon at one per cent per mensem 
\kanhaiyalal, J. C.) Dulam Singh v. Ajodhia 
Prasad. 9 o. and A L. R. 366 : 70 I. c 919 : 

1924 Oudh 103. 


| * 


l/U 




Interest charged at the enhanced rate of Re. 1 
per cent per mensem is penal. (Sahonadie-e and 
Kanhaiya Lai, A. J. Cs.) Chhote Lal v. Badri 

S,NGH - 22 I. c. 129 . 


-;-8 74 Enhanced rate of interest of 

finally—Question, one of fact, 9 
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CONTRACT ACT IX OF 1872). S. 74.—Enhanoed 
rate of interest. 


CONTRACT ACT (IX OF 1872), 8 . 74.—Extent of 
damages. 


Whore a mortgage deed provided that on de¬ 
fault ot payment ot interest at a ce tain rate, in¬ 
terest would be charged at double the rate. Held , 
that the enhanced rate was not a penalty, that it 
was intended b%' the panies to be enforced and 
was not unreasonable. 11 O C. 307 Foil 19 C. 
392 ; 22 C 143 ; 29 C «3 ; 3 O. C. 15. Dist. The 
question whether an agreement to pay enhanced 
interest is a penalty or not is one ot fact. \Eiaus, 
JrC.) Muna v. Mansa Ram. 13 I. C. 624. 

-S. 74 -Enhanced rule of interest—Ex 

pianaliw— Penalty. 

A provision in a mortgage deed for the pay¬ 
ment of interest at dvuble rates on default of 
interest being paid on the flue date's, is not a 
penalty, especially when no»h*ng was paid for 22 
years. 9 1. C. 406 ; 29 \! 491 Foil. [Evans, J. C.) 
Banke Behaki Lal v. Ahlad. 13 I C. 473 . 


-S. 74 — Enhanced fate of interest on 

default — Penally. 

Where, a mortgage provided for payment of 
interest regularly at the ra'e of 21 per cent at the 
encVof each month and on default the whole was 
to become due at once or to pay ii tcre-t at 24 
per cent H>ld the question wftetner the provision 
for enhanced interest is a penalty must be decided 
on the factsol each case. When the interest is 
only 3 per cent, held it was not a penalty. (Robin- 
son, C. J. and May Oung, J .) F. C. PAL v K.A. 
L. R. Firm. 1 Bang. 460 : 76 1. C. 835 : 

2 Bur. L. J. 158 s 1924 Rang. ^6 

-S 74 —Enhanced rate of interest — Mor - 

gage — Enhanced interest. 

Where there arc valuable properties as security 
in a mortgage an increase ot she rate ot interest 
from 24 per cent to 36 per cent Iron* the date oi 
default is penal (Robinson, C. J. and foaegregor , 
J.) Ko Taine v.’Ismail Cassim Morad. 

II L. b. R 356 : 1 Bur. L. J. 117 : 

68 1. C. 887 : 1923 Rang. 61. 

Exception. 

_-S. 74— Exception—Administration Bond 

—Penalty—Reltcf against. . 

In proceedings under toe Probate and Admmis- 
tration Act a bond executed in favour ot a Dis¬ 
trict Delegate in respect of the grant of letters to 
the estate of a deceased person does not come 
within the Exception to S. 74 ot the Contract Act. 
(Sanderson, C. J- and Richardson J.) Chandra 
Mohan Karak v. Srimati Rahini Dasi. 

64 I. C. 866 


Extent of Damages 
- 8 . ’ll—Extent of damages 



- Sale- 

Damages — No stipulation in contract—Effict of. 

Where the conditions of sale of land by a 
Town Improvement Trust were that 10 per cent 
of the purchase money was to be p iid immediate¬ 
ly and that on failure to pay the remainder in a 
fixed time, the property was to be re-sold. Held, 
that toe trust was nut entitled to the d fference 
Iti price resultant on re-sale, but only to the 10 
er cent deposit ( Banerjce and Rafiqne, JJ.) 
LLAHABAD IMPROVEMENT TkU"T V. TlKAND»A 
ANO Bahadur.,, 38 All. 62 : so I. c. 584 : 

13 A. L. J. 1079. 


-S. 74 —Extent of damages—Actual loss 

not proved —ll 7 //a/ compensation tobeauarded. 

Where no actual loss lS'pioved. owing to breach 
'■'f a contract which conj^jg^d a penalty lor 
breach of it, the Courl w 'll^fjByd such compen¬ 
sation as it consideis rea-onable in the circum¬ 
stances of t <e case. ( Richards . C. J. and Baner- 
icc. J.) Ramnath Zutshi v. The Secretary of 
State for India. 13 I. C. 46. 

-8. 74 — Extent of damages—Penal inte¬ 
rest. 

A penai rate of interest on a moi tgage bond 
may be iedocccl but should not be whol.y dis¬ 
allowed. (Fletcher and Smithcr , JJ.) Hrishikesi 
Singh v. Narain Singh. 46 I. C. 384. 

-s. 74 — Extent of damages — Parly not 

competent to set up reasonable terms after origi¬ 
nal terms found to be penal. 

A person when once the contract is deemed un¬ 
enforceable, is entirely in the hands of the Court 
and he could not substitu'e a reasonable contract 
for the original contract. Case law discussed. 
yMoone-'jee and Chatterjee, JJ.) O'Allaphro v. 
BANGA BEHARY Sen. 22 C L. J. 311 : 

31 I. C. 394 : 20 C. W. N. 408. 

-S. 74 —Extent of damages—Interest- 

Enhanced rate— Compound interest. 

Where a penal rate is a common rate of interest 
in every day transactions, e. g., a rbe from 10 i 
per cent per mensem to twelve f er cent per 
mensem compound intera t in default, the Court 
would be justified in all »wing it as compensati >n 
u.der S 74. 26 M., ill ; 34 C. 150 1. C. Dist. 
Wallis, C J. and Hannay, J.) Vadl-'mannati 
Srinivasa Dikshitulu v Damera Rangayya, 

25 I. C, 702 : 1 L. W. t=03. 

-s. 74 —Extent of damages— Penal'y. 

If a debt payable bv instalments carries no 
interest and on default, it is payable in a lump 
sum, the cond"ion is not penal, and though penal 
technically, should be enforced, (s tourer, A.J C.) 
Sampat v. Chango. 10 I. C. 738 : 7 N L. B- 46. 

-S. 74— Extent of damages—Penal clause 

—Compensation extent of. 

In cuntrac's obtaining penal clauses the court 
should gi-.t tuc plait tift reasonable compensation 
for the breach ol contract not exceeding the 
amount of penal interest but should not 
reduce the interest from date of default below 
tue rate originally allowed in the bor d. i Daniels, 
A. J. C.) Sheo Jiawan v. Wt. Mithana and 
ANOTHER. 76 1. C. 600 : 1923 Oudh 162- 

-S. 74 - Extent of damages—Damages for 

breach of marriage— Promise. 

Per Parlett, J. In awarding compensations (or 
the breach of promi-e of marriage, it *s open to 
the Court under S. 74 to award such compensa¬ 
tion, not exceeding the amount named in th* 
agreement of the parties as appeals to be reason' 
able. (Per Fox, C. J > It is doubtful whether »n c 
full amount named in the agreement should not be 
given. (Fox, C. J . and Parlett, J.) M\UNGSBiN 
Kyi p. Mae. 9 Bur. L. T. 179 : 34 L C. 16» : 

8 L. B . B- 
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CONTRACT ACT (IX OF 1872), S. 74—Forfeiture 
ol deposit. 

Forfeiture of Deposit. 

-S. 74- horfeiture of deposit, 

A perso'* guilty oi a breach oi contract cannot 
recover earnest money which he has paid nor 
can i e recover damages 38 M SO ; 33 A 106 ; 
19 A. 489 Kei. (Raftque and Lindsay, JJ.) Maho¬ 
med Habibul lah v. Mahomed shah. 

60 I. C. 948 : 41 All. 324 : 17 A. L. J. 309. 

-S. 74- Forfeiture of deposit- Breath of 

contract—Duty to refund. 

Where a Mutwalli who takes a deposit of ear¬ 
nest money tor getting a lease of wage property 
fail* to do so, he is not entitled to retain the ear¬ 
ner money A part) to a cmtract advancing 
mono to the other party by way of a partial 
guarantee for pertorrnance cann. t recover the 
money it there has been default on his paTt and 
no default on the part of the other, l Holmwood 
and Mulluk, J J.) Gulam Mahomed v. Akhoy 
KuMAh Laha. 32 I. u 205. 

-S. 74— Forfeiture of deposit. 

There can be no forieituie oi the earnest money 
when the purchaser was not aole to perforin his 
part ol the contract owing to the vendor’s failure 
to carry out his covenants { Mookerjce and Cas- 
persz , JJ.) Rasik Lal v. Chandra Bhushan. 

10 I. C. 625 : 15 C. L. J. 410. 

1 ■ S. 74— Forfeiture of deposit — Contract of 

sale—Option of rrttluti aunttg ft utn sale. 

Plaintiil is ei titled to a return of the earnest 
money if the coiUiau gave him the option ol with¬ 
drawing if he was not salBficd as to the title of 
the dtlendant and he is within the rights in with¬ 
drawing from the cOntiact. \Keusingiin, C. J ) 
Bua Ditta v. Rattan Devi. 156 P. W. R. 1915 : 

28 1. C*. 12 : 24 P L- R. 1915. 

-8. 74 —Forfeiture of deposit — Breach. 

When there i* an express coi tiact stipulating 
that on Breach ol it. the amount deposited shall 
be forfeited, the contract must be given effect to 
without mere nee to the seet on There is no ais- 
t motion between contracts of sale and contiacts 
of lease st pulaitng lor a f» ileituie ol deposit in 
case > f bleach. The section does not aj ply to 
case* where a sum oi money is paid as a piecau- 
tiuiiary provision tor the due Derlonnance of the 
contract. It applies only to te r ms which are in¬ 
cluded to piovide a certain sum ol money by way 
of damages to the party whose contract has been 
broken. 1 he reasonableness of the deposit is one 
of the factors in determining wheth- r theie was 
deposit in reality, although it goes by that mine in 
the contract. 1 he question whether a sum of 
money paid is a deposit to be foiieiied or a pen 
ally, is a question of lact to be determined on the 
facts oi each case. [Sesliagiti Atyar, J.) On v 
Chita lhinna. 28 1. f. 318 : It M. L T. 22tf : 

(1915) M. W N. 249. 

-8. 74— Forfeiture of deposit—Actual 

loss — Suit for. 

Per sadaswa Aiyar, J . In case of a contract 
providing a slipulati m foi the forfeiture of a 
deposit by the coinractor, the person suing oo 
Tactual loss instead of contenting himself with toe 
forieituie can obtain nothing more than the dii 
fercnce between the deposit and the actual loss 

VOL. 11—69 


CONTRACT ACT (IX OF 1872), 8. 74—Forfeiture 

oi earnest money. 

(Per Spencer, 7.—Dissenting). A party suffering 
owing t» the fault of the other, can recover the 
actual loss in addition to the dei osit Pritited in 
accuidance wnh an expiess stipulation in a con¬ 
tract. \Sadasiva Atyar and Speiu.tr, JJ.) Vel¬ 
lore Tai.uq Hoard v. Gopalswami Nailo. 

21 I. L. 759 : 14 M. L T. 651 : 

(1913; M W. N 1025. 

-8. 74 —Forfeiture of deposit—Vendor and 

Purchaser. 

Where a contract of sale goes ofl owing to the 
delault ol the purchaser, the vendor i* entitled to 
retain the dep. sit made by Hie purchaser. 38 M, 
178 ; 19 AH. 489 , 33 All. 166 ret |Diane Btoctt- 
tnan, J.L.) MaNGULAL v. Mr. Nanhi. 

67 I. C. 806 : 5 N. L. J. 1 : 1922 Nag. 104. 

—--S. 74 — Forfeiture of deposit. 

To come within the principles applicable to 
earnest money, a deposit must be paid at the time 
of entering upon the baigain. Tho e principles 
cannot bo applied to any future payment to be 
made under the contract An earnest money is 
something paiu or given at the time oi the bargain, 
to sh<-w that the negotiation had been changedmto 
a binding contract, and as a pledge lor ns due 
performance by the depositor to be forfeited in 
case of non periormauce by bis default. 27 Ch. 
D. 69 ; 35 Ch. D. 884 ; 21 B. 827 ; 33 A lt-6 ; 
23 H 56 ; 16 M. 474 ; 29 M. 118 ; 39 M. 375 Foil. 
19 A. 489 Diss, Irom [Batten and Stanyon , A. 
J. C.) Ballabhdas v. Paikaji. 88 I. u. 916 : 

12 N. L. R. 177. 

-S 74 —Forfeiture of deposit for breach of 

stipulation—Penalty. 

Neither S. 74 of the Contract Act, nor the 
principles of law laid down in decisions dealing 
with promises to pay specified sums in case of 
breach of contract, apply to cases of forfeiture of 
depo*its for breach of stipulations. In such cases 
toe rule is that where the inst ument refers to a 
sum deposited as security for perlormance, the 
forfeiture will not be interfered with, it reason¬ 
able in amount. (Duckwort h, J .) Singfr Sewing 
Machine Co. v. MaUng Tin. 70 I. c. 96 : 

li L. B. R. 420 : 1 Bur. L. J. 158: 1923 Rang 47. 

-8. ’ll —Forfeiture of deposit — Damages. 

A deposit made to secure performai ce of a 
contract is not a penalty,and a party committing 
a breach of the contract has no right to recover 
it and the ctner party has a right to retain it, 
though no loss has been occasioned by the breach. 
21 B. 827 ; 29 M. 118 ; 33 M. 375 Ret. But if tbe 
party reiaining the dt posit is not sati*fied and 
seeks to recover moic money as damagehe 
must give credit for such deposit and recover 
only such damages as are abov e the deposit. 
[Pratt, J. C. and Hayward, A. J. C.) Firm or* 
Trikamji Jivandas & Co. t. Trustees of port 
Trust of Karachi. 36 I. C. 96 : 10 8. L. R. 4. 

forfeiture of Earnest Money. 

-8. 74 —Forfeiture of earnest money —- 

Effect of. 

In the ibsence oi a wr : tten contract, the question 
as to what is and what is not earnest money, 
must be decided on the evidence on record. Where 
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CONTRACT ACT (IX OF 1872). S. 74—Forfeiture 
of earnest money. 

-A person who has deposited earnest 

monev is guilty of a breach of contract, he must 
forfeit the earnest money. (Sluart and Sulaiman, 
JJ.) Madho Das v. Gokul Das. 20 A. L. J. 742 : 

68 I. C. 761 : 4 U. P L. R. (A) 208 : 

L. R 3 A. 488: 1922 All. 478 

-S. 74 —Forfeiture of earnest money— 

Effect of — Default. 

The primary purpose of a deposit by way of 
earnest money being a guarantee for the perfor¬ 
mance of the contract, the plaintiff is not entitled 
to recover the money if he has been in default. 
14 A. C. 429 at P.435 : 50 C. h: J. 113 Ret 
(Cliatterjec and Panton , JJ.) ATUL Chandka 
Kundu v. Sarat Chakdra Laha. 59 I C 215: 

24 C. W. N. 967. 

-8. 74 —Forfeiture of earnest money— 

Non-pcrfonnance of contract. 

A deposit unless paid on any special terms, is 
not merely part payment but it is an earnest. If 
the contract be performed it is brought into ac¬ 
count as part paymenc ; on the other hand if the 
purcDaser makes default, it may be retained b\ 
the vendor. The deposit is thus a security for 
the performance of the purchaser's part of the 
contract. The test in each case is, did the parties 

mutually agree, expressly or by implication that 
the sum paid was to be treated not merely as part 
payment, but as guarantee for due performance 
of contract. Where the contract gives the lessor 
an express right of forfeiture for non-petfor- 
mance ot the contract or non observance of its 
conditions, this right is not enlarged in ils opera¬ 
tion by an appeal to the general rule that where 
the coatract goes off by deiault of the purchaser, 
the vendor is entitled to retain the deposit. The 
position is different wheie there is no express 
clause of forfeiture, but simply a payment bv way 
ot deposit which implies liability to forfeiture. 
(Mookerjee and Panton , JJ.) Nawab Khajah 
Habibullah v. Arman Dewan. 24 C. W. N 40 : 

53 I. C. 876 : 80 C. L. J. 113 

-8. 74 —Forfeiture of earnest money — 

Damages-Sale of goods—Rescission — Right to 
return of advance—Further damages. 

Where the plff. lawfully rescinds a contract, he 
is entitled to the return of bis advance and to such 
further damages as were within the contempla¬ 
tion of both the parties at the time when the con¬ 
tract was made. (Schwabe. C. J. and Krishnan, 
J.) Adam Haji.Pera Mahomed Ishak v. Hussain 
Akbari. 43 M. L, J. 199 : (1922) M. W. N. 434: 
31 M.LT. 40 lH. C.) : 70 I. C. 736 : 1923 Mad 103. 

-S. 74 —Forfeiture of earnest money. 

S. 73 provides for the right to damages for 
breach of contract, and parties are entitled to 
compensation arising from the breach in the 
' absence of an express contract to the contrary 
under S. 74. S. 74 does not aflect ihe forfeiture 
of a deposit on failure of the performance of a 
contract, but in arriving at an estimate of dama¬ 
ges, the sum so forfeited may mitigate the dama 
ges claimed. 38 A. 62 Diss. (Seshagiri Aiyar and 
Naffer, /J.) Subramaniam Chettiar u. Arjuna 
Perdmal. 37 I. C 877. 


CONTRACT ACT (IX OF 1872), 8. 74—High rate of 

interest. 

-S. 74 -Forfeiture of earnest money. 

In a suit tor damages upon a c miract which 
provides for the fo-fe ture of ihe deposit money, 
where the pUintiff sues for more 'han the amount 
of deposit forfeited on the ground ot insufficiency 
of the forfeited amount to cover tne actual loss 
incurred the plaiu-iff is entitled to claim only the 
diflerence between the lo s incurred bv him and 
the deposit money. English case - on the s lbject 
reviewed. (Wallis. Offg. C Aylmg and 

Seshagin Aiyar, JJ ) Vfllore Taluq Board u. 
Gopalasami Najpu. 38 Mad. 801 (F. B ) : 

26 I. C. 226 : 17 M L. T 84. 

[On appeal from 11913 M. W. N. 1025 : 

21 I. C. 759 : 14 M L. T. 561.j 

-S. 74— Forfeiture of earnest money— 

When promisee, entitled to retain. 

A deposit is paid as a guarantee lor the perfor¬ 
mance of the contract and when the contract goes 
off bv default of the purchaser, the vendor is 
entitled to retain the deposit. B it in order to 
enable the vendor so to act, there must be acts, 
on the part of the purchaser, which not only 
amount to delay sufficient to deprive him of the 
equitable remedy of specific performance, but 
which would make his co duct amount to a 
repudiation on his part of the contract (' rouch, 
A.J C) Doulat Ram Valabdh*ki v. Ali Bhai 
1BRAHIMJI. 33 I. C. 668 : 9 8. L. R 137. 

High Rate of Interest 

-S. 74— High rate of int * rest — 12 per cent 

is a reasonable rate. 

Having regard to the local conditions in India 
12 per cent, is very propei and rea otiable rate to 
impose, though it may appear a very high rate of 
interest. (Lord Biu-Umaster). Narain Das t;. 
Abinash Chandar 1 L. R 3 (P «:.) 129 : 

31 M. L. T 217 : 16 L. W 780 : 

(1922) M. W N. 791 : 4 U. P. L. K. (P. C ) 1.1: 

27 C W. N. 299 : 21 A. L. J. 201 : 

37 C. L. J. 457 : 44 M. L. J. 728 : 

69 t C. 273 : 1922 P. C. 347. 

-S. 74 -High rate of interest. 

Interest in a mortgage deed at 9i per cent, per 
annum is not penal. {Sir John Edge) Mati LAL 
Das v. The Eastern Mortgage and Agency 
Co. 28 M. L. X. 351 : 47 I A. 265 : 

2 U. P L. R. IP. C ) 166 : 26 C. W. N. 205 : 

61 I. C. 436 : (1920) M. W. N. 631 tP. C.). 

-S. 74— High rate of interest — Penalty — 

Interest High rate—No undue influence plead- 
ed —60 per cent per annum. 

In the absence of undue influence, a contractual 
rate of interest though high, should not be cut 
down. (Chamier, J.) Goudan Lal v. Shahzadi. 

18 I. C. 765 : 11 A. L. J. 155. 

-S. 74— High rate of interest- — Power to 

relieve against — Penalty. 

The court cannot interfere with the rate of 
interest stipulated between the parties unless it ^ 
is satisfied that the rate of interest charged is a * 
penalty within S 74 of the Contract Act. In 
other cases, the court, if it interferes, would be 
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CONTRACT ACT (IX OF 1872), 8. 74—High rate of 
interest. 

making a new contract between the parties. 
(Greaves and Ghose , //.) Srimati Satyabhama 
Sundari v. Mahomed Ishak Meah. 

68 I. C. 497 : 1923 C. 268 

-S 7’4 —High rale of interest —Power of 

Court to reduce—Circumstances justifying. 

Where there is only one rate of intei est and 
that raie is exorbitant, the Court has no power 
to reduce the rate in the absence of proof of fraud, 
undue iofluence or oppression. ( Maclean , C. J. 
and Geidt , /.) Nakendra Nath Sarkar v. 
Monireddi Howladhar. 

69 I. C. 109 : 35 C. L. J. 209. 

-S. 14—High rate of interest — Liability. 

A landlord is ent'tled to recover interest at tde 
rate stipulated in the contract though the rate is 
penal, hard and unconscionable. (Newbould and 
Abdul Majid , JJ.) Tara Prosanna Bhatta- 
charya v. Nazir Mamud Sardar. 

61 I. C. 345. 

-S. 74— High rate of interest—Penalty. 

The holder of an instrument is entitled, in the 
absence ot fraud or undue influence to recover 
interest at the rate stipulated in the instrument 
though it is as high as 25 per cent, per mensem. 
( Walmsley and Greaves, JJ.) Maxujekdra Dutt 
v Biswas Nath Roy. 59 I. C. 277. 

-S. 74 —High rate of interest. 

Interest at 75 per cent, on arrears of rent is not 
penal in the absence of evidence that the landlord 
took undue advantage of his position as landlord. 
(Teunon and Chaudlniri , JJ.) Bhuth Nath 
Chatterjee v. Mathura Mohan Naskar. 

67 1. C. 1004 : 48 Cal. 93. 

-S. 74 —High rate of interest—Power to 

reduce. 

The Court has no option to reduce the rate of 
interest stipulated in the bond which was 30 per 
cent, per annum. 23 C, W. N. 130 and 233 (P. C.) 
-Foil, ( Walmsley and Huda, JJ.) Ektak Sikda.. 
v. Wajudditati. 62 I. C 722 : 23 C. W N. 9b0. 

-S. 74 —High rale — Penalty—fnteres l— 

Mortgage. 

In the absence of proof of undue influence or 
coercion, interest on a mortgage must be calculat¬ 
ed and allowed at the rate provided for by the 
contract between the parties in the mortgage- 
deed, even though the interest would run up to a 
large sum. (Fletcher and Cuming, JJ .■ Amulya 
Charan Dawn v, Askari Kazi. 61 I, C. 564, 

-8. 14—High rate of interest— If penalty 

A high rate of interest, viz. 6-1 per cent, per 
mensem is not penal in the absence of special 
circumstances. (Chatterjee and Richardson, JJ.) 
Abdul Rashid Khan v. Safer Ali. 

42 I. C. 614. 

—- 8. 74 —High rate, 

A debtor deliberately contracting a high rate of 
interest, if the money is not repaid wiihin a 
- certain time, should not be relieved on the ground 
that it »s a penal rate. (Fletcher and Newbould, 
. JJ .) Padma loch an Chakravarti v , Rustom 
Khan. 411, c 897. 


CONTRACT ACT (IX OP 1872), 8. 74 —High rate 

of interest. 

— 8 74— High rate of interest — Explana- 
tion—If exhaustive. 

The explanation to S. 74 is not exhaustive so 
that though a Contract lor payment of interest 
does not fal' within the expla atiun. it may 
amount to a \ enalty. A stipulation in a kabuliyat 
to pay interest at a . exoibitant late if the re. t be 
in arreai, may amount to a penalty under S 74, 
tbuugh a mao oi lull age and ordinary understand¬ 
ing is nee to make a co .tract to pay interest at 
an exorbitant rate whether n teitst stipulated is 
exorbitant, is a mixed question of law and fact. 
(Fletcher and Smithcr, JJ.) Lal Gopal Dutt 
v Biswanath. 39 1. C. 647. 

- S. 74 —High rate of interest —75 per 

cent Intei est 

1 t^rest at the rate of 75 per cent, per annum, 
payable by inoitgagors who were ignorant culti¬ 
vators and who wore in urgent neeu ol money is 
penal where the properties hypothecated by them 
were simple secut ity. 42 Col. b52 : 31 I. C. 394 : 
32 1. C. 57 Foil. A covenant for payment of 
interest on a mortgage uebt at a high rate may 
be under certain circumstances a stipulation by 
way of penalty and a Court is competent to grant 
relief to me debtor although the prov-sion in the 
moiigage bond ior payment oi interest mentions 
one rate only aod nut alternative rales in different 
contingencies (Sanderson, C, J . and Mook'.r/te, 
J.) Krishna Chakan Bakman v. Sanat Kumar 
Das. 44 ' af. f62 2j C. L. J. 24 : 

34 I. C 609: 21 C. W. N 740. 

-S. 74 —High rate of interest — Exorbit¬ 
ant interest. 

Tne Court is competent to gr^nt relief against 
an exorbitant rate interest 4 2 C. 052; h 2 C 090 ; 
2U C. W, N. 40-4 Foil. (Mookcrjtc and Newbould, 
JJ.) GOPESHWAK bHAH V JADAFCHANDRA- 

43 Cal. 632 ; 22 C. L. J. 352 : 
32 I. C. 037 : 20 C. W N. 689. 

-S. 74 —High rate of interest. 

Excessive iate ot interest might by itself be 
sufficient to justify a finding that it was. penal and 
unenforceable and the C.,uri will grant iciief 
whenever it appears to be penal. Case law dis¬ 
cussed. (M oktrjee and Lhatterjec , JJ.) CHALLA- 
PHROo V. BANGA BEHARY bEN. 

22 C. L. J. 311 : 31 I. C. 394 : 20 C, W. N 408. 

[This is no longer law. See 48 1. C. I ( F c.) 

and 4b 1. C. 933 (P. C.)]. 

-S. 74 —Higher rate of interest by oral 

agreement not allowed. 

In oider to avoid the consequences of S. 74 of 
the Contract Act, all that a moitgagee need to do 
is to reserve the higher rate as payable under the 
mortgage and to provide for its reduction in case 
of punctual payments. (Broadway and Harrison, 
JJ) Fitzholms v. The Bank of Upper India. 
Ltd, 4 Lah. 25b :’7 1 C. 623 : 

5 L. L. J. 438 : 1923 Lah. 548, 

-S. 74 —High rate of interest. 

A high rate ol interest does not constitute a 
penalty. (Broadway and Abdul Raoof,JJ.) TohlU 
Mal v, Buta. 67 1.0. 132 :3 Lah. L. J. 184. 



1415 


CIVIL DIGEST, 1911—1923 


1416- 


contract ACT (IX OF 1872), S. 74—High rate 

of interest 

-Ss 74 and 16— High rate cf interest. 

In the absence of evidence to prove that the 
mo'tgagor did not under tand the terms of the 
contract or that the mortgagee exercised undue 
influence over him or was guilty cf fraud, he 
cannot be relieved of the results of his bargain 
of paying imerest at the rate of Rs, pe> cent, 
compound inteiest simpiy becaus-e the bargain 
was foolish on his part and has entailed hard con¬ 
sequences, (Rattigan and Scott Smith, J J.) 
Nihal Chand v. G hulam Mahomkd. 

235 P.L. R. lt>13 : 19 I. C. 856 

146 P. W. R. 1913. 

-S. 74— High rate of interest — Penalty — 

Interest— Rate. 

Where the interest amounts in 5 years to a 
sum equal to the principal it is not excessive. 
(Clark, C. J. and Reid , J.) Fateh Singh v. 
Nanak Chand. 9 I. 0. 927 • 20 P. W. K. 1911. 

-Ss. 74 and 16 —High rale of interest—If 

penalty. 

In the absence of proof of undue influence, a 
Court cannot give any relief merely on the ground 
that the rate ol intere>t is excessive. A contract 
to pay a heavy rate of interest is not by itself a 
penalty ; it must be an amount to be paid in case 
o< b-each of an antecedent promise. 44 C. 1*2 
Diss: 28 A. 570, P. C. Rel : 34 M. 736: 36 M. 533 : 
12 C. 225 : 15 A. 352 P. C. Dist. (Spencer and 
Srtniiasa Atyaugar, JJ.) Ponnuswami Naicken 
v. Nadimuthu Chetti. 33 M. L. J. 302 : 

22 M L. T. 206: 6 L. W 421 : 42 l C. 231 : 

11917) M W. N. 670. 

■ - S. 74 —High rate of interest—High rate 

of interest if Penal. 

A stipulation for interest at 36 per cent per 
annum from the date of the bond may be uncon¬ 
scionable, but not penal. H gh rate of interest is 
penal vvhere the b >nd provided for payment bv 
instalments wi hout interest but with the condi¬ 
tion that it default is made in paying up the in¬ 
stalments, interest at 36 per cent, should be paid 
not only on the amount actually remaining due 
but also on the sum originally advanced, t Tyabji, 
J.) SUBRAMANIA AlYAK V SUBRAMAXIA CHETTY. 

22 I. C. 411 : (1914) M W. N. 154. 

■«S. 74— High rate of interest — Penalty — 
Mortgage. 

The principal sum was payable within six 
months and on default interest at the rate of 37$ 
per cent. Held, the rate of interest was Denal and 
compensation awarded at the rate of 12\ per cent, 
was reasonable. But being a mortgage, the rate 
should have been allowed up to the date fixed 
for payment and interest at 6 per cent after the 
date. ( Lyle, A. J. C.) Kali Prasad v. Muha- 
mad Yasin Khan. 54 I. C. 833 : 6 0. L. J. 666. 

-S. 74 —High rate of interest—Power of 

court to reduce—Undue influence — Costs. 

In cases where there is no proof of undue in- 
fiue ce, a court has no .power to reduce the con¬ 
tract rate of interest merely on the ground that it 
is very high. 28 A. 570. P.C.; 20 O C. 318 ; 8 O.L. 
J. 418; 24 O C. 313 foil. But the court disallow¬ 
ed costs on the ground that the interest decreed 


CONTRACT ACT (IX OF 1872), S. 74—Interest from 
default. 

wa-high. (Daniels, A. J. C.) Sheikh Fazal 
Azim v. Lala Girdhari Lal. 69 I. C. 6’7: 

9 0. L. J. 442 : 1923 C. 8 (1). 

-S. 74 —High rate of interest —Mortgage 

— Security poor 

If, in a inoitgage by a Hindu father, the securi¬ 
ty offered is inadequate, the contractual ra’es of 
interest, although high wnl not be interfered 
with. Each case however should be considered 
on its merits, (i.yle and Ashworth, A J. C.) 
Jagatpal Singh v. Chandrap*l Sinrh. 

53 I. C. 757 : 6 0. I. J. 477. 

-S. 74— High rale of interest — Court's 

power to decrease 

It is an error to say that the tendency in modern 
decisions is always to disallow high rate of 
ii teiest on security bonds vvhere a rroperty is 
sufficient for payment of a han advanced by 
f he creditors. (Das and Adami, JJ,) Chota 
Nagpur Banking Association Ltd, v. Bhag- 
wat Bux Rai. 1 Patna 268 : 69 I. C 697 : 

1922 P. 491. 

-S. 74— High ra'c of interest. 

Unless undue influence has been exercised or 
there has been an unconscionable bargain, the 
Court cannot give r< lief to ihe debtor, t Das and 
Coutls , JJ.) Prem Sukh Das v. Ram Bughawan 
MaHTO. 1 P. L. T. 34 : 62 I. C. 9b4 : 

1919 Pat. 451. 

-Ss. 74 and 16 —High rate. 

Unless a case is covered by S. 16, high rate is 
not peoal smee the English rules of equity per¬ 
mitting relief in cases of unduly high rates do 
not apply to India. (Mulhck and Atkinson, JJ.) 
Balunki Mahapatra v. Karapa Sindhu. 

2 P. I. W 175 : 42 I. C. 880 : 1917 Pat. 135. 

Interest from date of bond. 

-S. 74 —Interest from dale of bond. 

An agreement to pay enhanced rate ot interest 
from the da<e of the deed, is penal but would not 
be wholly disallowed. A reasonable portion ot it 
might be allowed by wav of compensation. 
(Karamat Hussain and Chamier , JJ.) Khunni 
Lal v. Kal'muddin. 10 I. C. 672. 

-S. 74— Interest from date of bond — 

Usufruct nary mortgage. 

Where a mortgage deed provides that the 
mortgagee should be in possession of the pro¬ 
perty in lieu of interest and the period fixed for 
redemption was four years, a provision that inte¬ 
rest was to be paid in addidon after the 4 years is 
no stipulation for increased interest and S. 74 of 
the Contract Act is not applicable to the case. 
(Scott-Smith, J.) Lachman v. Santa. 

64 I. C. 350 : 14 P. L. S. 1922. 

Interest from Default. 

-S. 74 —Interest from default — Penal 

Interest—Power of Court to relieve against. 

S. 74 after the amendment in 1899 is com¬ 
prehensive enough to enable the Court to grant 
reliei whenever the rate of interest appears to be 
penal. The test is whether the agreement to ra7 
the damage for the breach of covenant or con¬ 
tract is unconscionable and extravagant such as- 
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•CONTRACT ACT \IX OF 1872), S, 74—Interest 
from deiault. 

no Court ought to allo.v to be entered into. A 
stipulation that upon default of one or two instal¬ 
ments not only would the whole balance due 
become forthwith payable but would carry 
interest at 75 per cent, per annum is one by way of 
penalty. S. 16 also applied to this case. {Mocker jcc 
and Rcachcroft, JJ.) KHAGAkAM Das v Ram 
Banker Das. 42 Cal. 652 : «9 C W N. 77o : 

27 I. C 815 : 2l C. L J. 79 

-S. 74 — Interest front default—B nd — 

Fur liter interest and 2» per cent, more to be paid 
in deiault—Whether penal. 

Where in a bona it is provided that, on deiault 
of payment ot principal and interest on a parti¬ 
cular date, 25 per cent, shall be added to the rosal 
amount then due and further interest at i2£ per 
ce it. on the c nsolidated amount shall bt> etiarg- d, 
the provision is penal and tnciefore it is uemorce- 
able. (Sadasiva Iyer and Spencer, JJ.) Chella- 
GALI CHINNIGADU V. KAMPALA V EN KATA RAY U l>U. 

23 I. C. 542 

-8. 74 —Interest from default — Interest — 

Default—Exorbitant rate — Penally. 

Exorbitant interest from date of default may be 
4i penalty within Section 74 even though no interest i 
is payable until deiault. Act XXVIII ot 1 855 
does not apply to secondary contracts providing 
for breaches of original contracts and does not : 
intend to cut down equitable powers of Courts. 
23 M. 343 ; 26 M. 445: 14 M. L. J. 136: overiukd. 
{Wadis, Sundara Atyar and Sadasiva Aiyar, JJ.) 
.Muthukrishnier v. Sankakai.ingam Rillai. 

36 Mad. 229 : 13 M L. T 20 : 

18 I. o. 417 (F. B.) : 24 M L. J. 135. 

--S. ’ll—Interest from default—Intention 

default. 

A provision for payment of interest on default 
of payment of any instalment is nut in the nature 
of a penalty. (Wallis, J.) Salem 1 own Bank, 
Ltd. v. Venkatachar. 9 M. L. T. 363 : ( 

9 I. C- 1U7 : (1911) 1 M. W. N. 134. 

-S. 74— Interest from default — Penalty. 

A stipulation that lu ure interest shall be paid 
in a lump sum on a default occurring in the pay 
ment ol anv in talment can be relieved against, 
under S. 74 but not when the amount ol interest 
payable on default does not give more than 
moderate interest, (Skinner, J C.) Sampat v. 
•Chango- 10 I. C. 738 : 7 N. L R. 46. 

-8. 74— Interest from default. 

A mortgage deed provided lor the payment of 
interest at 8 annas per cent per men em payable 
half yearly and that il a default was made m 
making such payment, the interest due was to be 
added to the princ pal and the whole sum was t 
bear interest there on at 12 annas per cent per- 
mensem. Held that the contract is not penal 
An agreement to pay interest at an enhanced rate 
for the breach of a contract mav not be extrava 
ganl or unconscionable if the original rate of 
interest is pa«d regularly at the stipulated lime. A 
covenant to pay compound interest is by itsell 
not pena . S. 74 does not enact that the stipulation 
•for the payment of enhanced interest from the 
<late of default ought always to be considered 


CONTRACT ACT (IX OF 1872), 8. 74-Interpre¬ 
tation. 

penal (Kanhaiya Lai, J. C. ) Kandhi v. Hussain 
B im and OTHbRs. 26 0. C 352 : 

10 0 L. J. 611 : 1923 0 158. 

-S. 74— Interest front default — Penalty— 

Default of imt • Intent — Interest. 

The p ovis on to p.iy imerest from the date of 
defa ilt ■ t payment ol instalments up to t e date of 
realisation is a perfectly proper provision as to 
interest and is not at all penal. (Contts and 
Dass, JJ.) Baij Nath Goknka v. Dalrep Singh. 

1 Pat. L. I 582 : 58 I 0 489 : 

1920 Pat. 261. 

- S. 74—/ n>crest front default— MorIga- 

g or’s default — Interest. 

The sticuia'ion that, on fiilue of payment of 
one instalme t m time, t 'C whole sum might be 
realized with interest at 2 per ceo» lr. m default 
t.li realization is nut by way of penally. (■ hapman 
and Atkinson, JJ.) Sahdeo Singh v. Kariman 
Sjngh. 40 I. C. 770. 

Interpretation. 

-8. 74— Inter pretatton — Discretion of 

Court—Whether penalty can be reduced. 

In spite of the excet tion to S. 74, die Court has 
discretion, accoidiug to t e circumstance" of the 
case, t<‘ reduce the amount of penalty entered in 
the bond executed between the parties. {Maclcod, 
C. J and shah, J .) SbCRETARV OF STATE FOR 
India v Dilzisian. 23 Bum. L R. 495 : 

62 I. C. 675 : 45 Bom. 1213. 

- S 74 — Interpretation — Liquidated 

damages. 

VVnere a certain sum is named as to be paid 
incase there is a breach of contract, the plff. in 
case oi bieach. can get reasonable compensation 
to be assesatd by the Court, i rev ous law on the 
point discussed ( Sanderson , C. I and Rich rd- 
sott, J .) Dharbndra Krishna Deb v. altafur 
kahaman. 62 I. C. 759. 

-S. 74— Interpretation — Penally and 

liquidated damages 

Distincti hi between penalty and liquidated 
damages is ab lished bv S. 74 even in case of 
contracts befoie 1899. (Chatterj*c and New 
botlld, JJ.) SYAM PEARY DASYA V. EASTERN 
Mortgage and Agency Co., Ltd 

40 I. C. 865. 

-S 74 — Interpretation — Explanation. 

The explanation to S. 74 is not exhaustive so 
that though a contra t lor payment of interest does 
not fall within the explanation, it mav amount to 
a penalty {Fletcher and Souther, JJ.) Lal Gopal 
Dutt v BisyvANATH. 39 I. C 647. 

-S. 74 — Interpretation—Penal provisions 

—Sl r id rules. 

What stipulate >n fur payment of interest on a 
debt may be decreed should not be defined by 
judicial dec sious. i Sanderson, C. J. and Mookcr- 
ice, J.) Krishna Chakan Barman v ^anat 
Kumar Das. 44 C 162 : 25 C. L. J. 24 : 

341, C. 609 : 21 C. W. N. 740. 

-S. 74— Interpretation—Penalty —Interest 

—Piwcr of Court to relieve — Primary and 
Secondary Contract , 
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CONTRACT ACT (IX OF 1872 , 74—Tntflrpre- 

tation. 

A" agreement bv a borrower, in return fora 
smaller sum to repav a larger one on a given day 
representing the o- iginal principal and interest, 
is not contrary to law and the Court cannot 
award rebel under S. 74 as the transaction is not 
penal. The word ‘penal’ in S 74 implies 'hat 
there is a main contract and a subsidiary contract 
providing for some more drast'C consequence-' in 
the event oi the breach ol the oiigmal and main 
contract. It is totally impplicable to a term of 
the original contract or consequence ol the 
original contract not owing to bieach b it owing 
to i ulfilment. ( Coutts-T roller, J \ Sukki l now- 
car v. Tirumala Row. 51 I. C. 295 : 

24 M L. T. 420 

-S. 74 —Interpretation Duty of the Court 

— To reheve against penalties . 

The addition of the words “or if th contract 
contains any i ther stipulation bv way of penalty*’ 
to Sec. 74 of the Indian ^Contract Act has enlarg¬ 
ed the scope of that section and it has the enec.t 
of gettmg rid of all subtle techmcalit ts »n the 
application of tbeequitable principle regulaiDg 
the duty of the Court to relieve against the 
penalties. ( Abdur Rahim, O. G J . and Seshagin 
Aiyur. J.) Pillay v. Pillai. 87 I C. 799. 

-S 74- Interpretation. 

A mortgage for an amoui t due, found on 
settling accounts recited the conditio..s ol repay¬ 
ment by instalments «n kind, on failure of 
any of which, the mortg gor was bound to 
return the whole amount witn intere>tit once. 
HeldPer Abdur Rahim, J. —The proper reading 
ol tne document leads to the cooclusioo that the 
sti -*ulation was for the repayment of ihe fala> ce 
of the amount and not the payment in kind. 
Per Ayling, J —Contra : —The salut»ry principle 
of the law is that the party b-eaking the pri¬ 
mary terms of coi t act, shot Id not he pUced in a 
more favourable position than the party ent tied to 
enfcce it He'ce the moitg^gors were liable to 
pay the unpaid balance of tne kind on deiault 
The primary proviso of paving the consideiat on 
of the former dues in kiml is enlorceable under 
S. 37, Contract Act ; and the defendant 
cannot be relieved under S. 74 of the Act, treat¬ 
ing the stipulation as a penalty. The proviso f r 
pay roent of the total unpaid instalmei ts default 
of any one might be taken as penal ; and the p o- 
viso for the interest there n is penal. But the 
Court ought to allow the plaintiff that much, 
which he would have got in the absence of the 
stipulations in consequence of the breach. S 74 
deals not with the primary te ms, but with the 
stipulations in the contract. (Abdur Rahim and 
Ayling, JJ ) Suryadevara Seetaramayya v. 
SURYADEVARA KoTAYYA- 36 I. C. 111. 

-8. 74—/ nterpretaiion—Penalty and li¬ 
quidated damages — Distinction. 

I Per Sadasiva Aiyar. J,< The Act abolishes the 
distinction between penalty and liquidated dam¬ 
ages. If the vendor rescinds the contract of 
sale, he should return the earnest money. (White, 
C. J Miller and Sadasiva Aiyar. JJ.) Natksa 
Aiyar v. Appavu Padayachi. 

38 Mad. 178: (1913) M. W. It. 341 : 

24 M. L. J. 488 : 19 I. C. 462:13 M. L, T. 391 


CONTRACT ACT (IX OF 1872), 8. 74—lease. 

-S. 74— Interpretation —Penalty—Relief 

against. 

If the mortgagor pleads that the stioulation as 
to the payment of interest is penal, the question 
before the Courtis not what the mortgagee has 
actually charged and whether that is renal or not 
It must decide for i»self whether or iginal stipula 
tion as to interest was penal or not ; and if it was 
penal, what reasonable compensation the plaintiff 
is ent tied to get. (Drake Brockman J C. and 
Kotwal , A.J C .) bANSi v. Sheo Shankar Puri. 

55 I. C. 66, 

Lease. 

-S. 74— Lease — Rent — Kabuliyat fixing 

rent—Provision f-r enhancement on failure of 
tenant to take fresh settlement. 

There was a provision for Rs. 76 rent but an 
abatement of Rs 26 was allowed for the term of 
the habuhyat. On the expiry of the term there 
would oe no fresh settlement and so long as. the 
fresh settlement was not made, the rent was to be 
Rs. 76 For some years after the expirv of the 
term of - he kabuliyat, the landlord accepted Rs.50 
as ret t, and then sued to recover the balance. 
Held, that he was not enti led to do so, as the 
stipulation t" pay a higher rate of rent was in 
its nature penal and unenforceable. (N. R. Chat- 
t' rjee and Duval. JJ.) Kaukesh Chandra 
Chattopadhya v. Jaharullah Mandal Sakkar. 

51 I. C 984. 

-Ss. 74 and 16— Lease — Rent — High rate 

— Coercion. 

In the absence of proof of coercion or urdue 
influence, a tenant is liable to pav the rent with 
the interest provided in the kabuliyat (Fletcher,. 
J.) Amar Krishna Sen v. Chandra Kumar Sen. 

51 I C. 793. 

- S. 74— Lease — High rate of interest and 

damages in Mokuiari lease. 

Ah agreement in a Kabuliyat of Mokurari lease 
to pav interest at 75 per cent, on arnars of rent 
?nd damages at 300 per cent is intended to secure 
punctual lamieni of rent than represent the less 
«.f the landlord owing to the non-payment of the 
rent Such a -tiprlation comes under S. 74 as it 
is a renalty and is pIso unconscionable. fiV. R. 
Chatterjee and Sheepshanks , JJ.) Upfndra Lal 
Gupta t>. Ataulla. 86 I, C. 404 : 

21 C. W. N. 108. 

-S. 74— Lease—Penalty—Landlord and 

tenant Double the rent lor holding over. 

A clause m a lea e that the tenant should givo 
up ihe la* d on expiry of the term and if after he 
should claim a right of ' ccupancy or hold over, 
he should pay double the original rent, is penal 
and not enforceable (Mookerjee and lica'hooft,. 
JJ.) Abdul Aziz v. Karu. 21 I. C. 443 : 

18 C. L. J. 95. 

-S 74— Lease — Penally—Landlord and 

tenant—Sti filiation in Kabuliyat. 

A stipulation in a Kabuliyat executed by nOH- 
occupancy »aiyats w herebv the tenants were to 
give up possession at *he end of the term, unless 
a i resh Kabuliyat io» a higher rent was executed 
s net a ttipulaiion by way of penally. 22 C. 65& 
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CONTRACT ACT (IX OF 1872), S. 74- Lease. 

Foil. 19 C. 392 ; 17 B. 10b Dist. Gliose and 
Romftni, JJ .) Ganpat Singh v. Jos dhuk 
Singh. 20 I. C. 616 : 17 C. L. J. 690 

■ ■■ ■ — 8. 74— Lease-Enhanced rute—i. onditton 

to fay enhanced rent on default of regular pay¬ 
ment 

A condition to pay increased rent in default ol 
regulat payments is peDal (Shah Din ana Bca 
don, JJ ) Niauar Mal v. Bokkooah & Co. 

23 I. C. So8 : 5 P. W R. 1914 : 

26 P. L R. 1614. 
- — S. 74 —Lease Penalty—honeiture cove¬ 
nant against alienation. 

A covena t fur • e-entry on alienation by a lessee 
is not a penalty and courts cannot relieve against 
it. I Wallis, C. 7, Napier and Kumaraswami 
Sastn, JJ.) Krishna Chbtiyv. Gilbert Pinto. 
42 Mad 6o4 : 86 M. L. J. 367 - 50 1 U. 868: 

9L.W. 4bl 

--8 74 —Lease — Penalty — D< jo it — For¬ 
feiture— lntc/ts* ai 24 per cent. 

A rental agreement stipula ed foi a deposit of 
6 months i l n in advance and its fmiciture in 
case ol breach oi its terms Held, that b 74 was 
not applicable to the lorteiture ol d«. posit ai d that 
the clause ior loiieiiure wa> not a penaltv. but 
claiu ing 24 per ceDt intetest Irvin da e of sun 
was heia to be penal. In d>.ierini.iing wbet'icr a 
stipulation tor lorteiture is a penalt\, regard must 
be had to the teas nableness or unreasonableness 
of the amount. \Ayhng and Phillip* JJ.i N. 
Venkatachaki v. R\MAL1MGA Thev.n. 

7 L. W. 404 : 46 1. c. 417 : (1916) M. W. N 197 

-8. 74 —Lease. 

The provision lor the payment by the tenant of 
any damages that may be lixed bv the landlord 
for cutting nets on the holaing or then value is 
a penal provision. The Court ma> assess damages 
and ma\ reluse to enforce such prov s on. (Wains, 
C.J., Abdur Rahim, Oiapeld, Snuiva a A.yan- 
gar and Phillits, JJ .* Kaja of CtChiN v. 
Kizhayil Kothanath. 40 Mud. 603 : 

32 M. L. J 296 : 6 L W. 6u0 : 
21 M L. T. 2s2 38 l. U. 603 : 
(1917) M W. N. 249 (F. b.) 

-8. ’ll— Lease—Stipulation tc pay heavy 

rent—Penalty. 

The contract was that at the end ot 4 yeais 
when the lease leinvnated, the delenoams should 
pay to iheir landlord half the amount ol the pto- 
duce ol land. In the event oi their objection to 
do so or preventing the landlo ds lam havu g 
the produce asses.-ed. then the stipula ion in the 
kabuliyat w as that they should pay at Ks 10 pe> 
bigha, held that the stipulation is purely a 
penalty as understood in law and being a much 
higher rate ot rent than is usual i such casus is 
purely a penalty and not meant to be a substan¬ 
tive pari ol the contract binding on -he parties 
(Dawson Mther, t J. and Adami, J.) Pithu 
Manji v. Jhuksar Singh. 1922 P. 240. 

-8. 74— Lease—Provision for penal mesne 

profits on futlure to surrender 

Where a lease stipulates that the lessee shall 
pay mesne profits at an unduly high rate on failure 
to give up the lands which foimthe subject 


CONTRACT ACT (IX OF 1872), S. 74—Meaning of 

peD&lty 

matter of the lease, on the expiry of the period 
for which it is gra ted, the Court has power to 
alter the rate agieed upon. (Adami and Das, 
JJ.) Morgan v. Badu Ramjee Ram. 

6 Pat. L. J 3u2 : 1 Pat. L T. 310 : 
56 I. C. 366 : 19*0 Pat. 168. 

-S. 74 —Lease—Enhanced rent after ex¬ 
piration of term. 

A piovision in a lease for enhanced rate of rent 
if the tenant holds over alter the expiry of the 
term is valid and enforceable. (Thornhill, 7.> 
Ramdhin Chaudhury v. Kumodim Dassi. 

46 I. C. 901* 

Meaning of Penalty. 

-S. 74 —Meaning of penalty — Compro¬ 
mise to fay per month. 

Under a compromise, the defendant agieed to 
pay Rs. 1<> per month to the plaintiff and he 
.vuuld be liable to pay Rs. 15 per month, if he 
tailed to pav Rs. 1U for four consecutive months. 
Held, that the clause to pay Rs. 15 was by way 
of penalty and was inserted to enioice regular 
payment of Rs. 10 per month. (N. R. Chatierjec 
unit Tan ton, JJ.) H EM ant A Kumar v. bUD- 
hangsu Gobind. 62 I. C. 436 : 

25 C. W. N 262. 

-S. 74 —Meaning of penalty. 

The idea is very common that what is called a 
** penalty clause *’ in a contract is a mere brutum 
fuimtn. an agreement that neither party has any 
intention ol enforcing at all to any extent. Such 
an agreement would certainly not be mentioned 
in the Contract Act, and in fact would not be 
agreement at a 1 A penalty clause merely fixes a 
maxi . um for damages which would be difficult 
to siaie in terms oi money, and anyhow does 
not dcpiivc the aggrieved party of hjs right to 
damages thai can be so estimated. 12 N. L. R. 
)77 bet. (Halifax, A. J. L.) Balaji v . Suka- 
miya. 68 I C. 60o : 1923 Nag. 98. 

-8. 74 —Meaning of penalty Interest and 

principal consolidated together and made payable 
in instalments—Default —Provision for payment 
of whole—Puuer of Lourt to relieve against. 

It in an instrument in which the piincipal and 
interest have been consolidated and the total 
amount is payable by instalments, there is a de¬ 
fault clause that on lailuie to pay an instalment, 
t e whole sum will become at once due, such a 
provision is a penalty. Even where no interest 
is payable until default but an exorbitant rate is 
payable on detauit, it is open to tne Couit to treat 
tne :.t 4 ulaticn as a penalty. 42 C 652 ; 36 M. 229 
loll, (batten, J.C.) Bhagwansaji Amin 

65 1. C. 963 : 1922 Nag. 49. 

-8. 74 —Meaning of penalty—Right of re¬ 
sale of goods—Power to sell on breach of condi¬ 
tions. 

Wnere in a contract for the sale of goods a right 
ol res-ale is re>erved io the vendor on bieach of 
ceitain conditions the vendor can avail himself 
of tne right ol resale on the breach and the power 
to resell is not a stipulation by way ot penalty. 
(Katihaiya Lol . 7. C.) Nazirkhan v. Mirza 
Mahomed Abid. 10 0. L* J. 33 : 25 0 C. 186 : 

1922 Oadh 268. 
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CONTRACT ACT (IX OF 1872), B. 74-Measure of 

damages. 

Measure of Damages. 

-S. 74 —Measure of damages—Breach of 

Contract—Damages— Liquidated damages or 
penalty. 

Whatever expression may be used in a contract 
to describe the payment to be made m ca e of a 
breach, t ie qu- >tion must always be whether the 
construction c intended for renders tne agreement 
unco isci 3 table and extravagant ind one wh'Ch 
no C iu t ought to alio •* ti be p.ntorced. M i ab 
st act rule can be laid down as to what may or 
may n< t Oe extravagant or unconscionable w th- 
out reference to the particular facts and circun 
stances woico are established in each part c ilar 
case. Wh re at t ie t ms of making a c mt act it 
•was not p issible 1 1 foresee the extent ol toe injury 
which iniebt be sustained in case of a breach, a id 
the damages though very real, were difficult of 
proof and likely to entail cons'de-able expense 
in ascert lining and tie parties agreed tnat on 
breach of t ie contract. £500 which was a reason¬ 
able am )unt, should be paid as liquidated dama¬ 
ges and not as a penalt/, Held, that, t.ie patty, 
who suffered tne injury bv the breach could re 
cover that sum as liquidat'd damages without 
proof of the actual damage suffeied by him. 
(Lord Mersey ) Rowland Valentine Welsher 
v. William David Bosanquet. 

16 C. W. N. 697 : 161. C. 147 . 

4 . s » 23 M L. J. 177 IP. c.) 

-S. TA—Measuie of damages—Liquidated 

dam iges. 

Where the parties have themselves fixed the 
value of their rights, that a nounc is a pr jper 
measure of damages sustained .(Tudball. J.\ Kuer 
Sen v. Sukhkho. 27 I. C 503 : 13 A. L J. 6- 

Proof of Damiges. 

■8. 74 —Proof of damages — Damages — 
Quantum—Proof lies entirety on plaintiff —De¬ 
fendant ex parte. 

In an undefe ided action for unl ; quidated da¬ 
mages based on a breach of contract, the plai •- 
tiff should not only offer proof of the mate>ial 
avertmenis in the plaint wh’ch goto form hs 
cause of acti >n b it also the act »al quantum of 
damages he has susta tied a >art fro n the mi at- 
cd statement as to dam iges usually contained in 
the plaint (Sanderson, C. J , Woodroffe and 
Mookeryce, JJ 1 J B. Ross v C R. Scwiven. 

43 Cal. 1001: 34 I. C. 235 : 20 C. W. N. 1192. 

Reliction for Punctual Payment. 
-S. 74 —Reduction for punctual payment. 

Where a deed provides for a ra'c of interest 
but also contains a covenaot to accept interest at 
a reduced rate il paid punctuillv, the covenant 
does not make the original rate a oenaltv within 
S. 7» of the Act. (Mookerjee and Ruckland , J f.) 
Baikunta Nath v. Ramanand. 33 C L. J. 414 : 

61 I C. 923: 25 C. W. N. 776. 

«s. 74 — Reduction for punctual payment 
—,Higher rate of interest os int*re->t. 

■A stipulation to pay higher rate ol interest on 
sefault >1 payment of interest is a penalty but a 
stipulation to .accept the lower ra e iu lieu of 


CONTRACT ACT tlX OF 1872), S. 7 4— Unconscious 

able bargain, 

higher ra*e *f paid iu time is not a penalty. (Chat¬ 
ter i*e an l N'Wbtul A .//.I ^Y\M Peary Dvssya 
v. Eastern Mortgage and Agency C o.. Ltd. 

40 I. C 865. 

-S. 74— Reduction for punctual payment 

—Slip ila ion to hay interest at * certain rate— 
Period f o r lower rate lor punctuil payment. 

Where a c »uiract p ov d.-s for pay nent 'f inte¬ 
rest it 21 oer cent but if no difiu't s ill ids, in¬ 
terest at a Inver rate ship bs payible. The oro- 
visi »n as to toe pavne.it o' *he higier rate of 
iute r est «s n >t a penaltv. (Whit:. C. J. and Old- 
fi J d, J. i Abdul R.ahiman v. D. Rangiah, 
G.aunden. 22 I C. 59/ : 1 L. W 181 

-- -3. 7^—R-durtron fir punctual fiayment- 

W iere r he deed rec tei “I will claim i re n-s- 
si »n ot annas 4 per cent, per mouth from the 
interest, if I pay the a munt as s’ipulated. I will 
’Ot c'aim remission if I d) n »t pav the amount 
as stip dated”. Held, the reducti m in th3 rde of 
intere-it co He nplafed on o inc-ual payment of 
instalments does not amvint to a penalty. iPri.te- 
aux , A. J, C.) Keshav Rao v. Krishna R\o. 

70 I. C. 3l: 1922 Nag 263. 

Unconscionable Bargain. 

-S 74 -Uncmscionabl' bargain — Penalty 

— Rel'ef aiainst—Improvident transaction , not a 
ground fir. 

However improvident a transac ion mav be, it 
is d rficult f jr a Court of justice to give relief on 

g'Ounds of simole hardihip in theaosenee of 
an / evide «ce to s i nv th it the mo lev lender h id 
undily tiken a Jvantage of his position. (Mr. 
Anrer A i). Aziz K ian v D jnich ind. 

101 P R 1918: 165 P W R 1918: 

48 I. C. 933: 23 C W M 13 ) ,P C.). 

See also 48 I C. 1 (P C.). 

--S. 71 — Unconscionable bargain — The 

sum demanded enormously greater than the sum 
advanced. 

By miking shirt term loans and insisting on 
ca utilizing t ie inrere-d i n ned ately it falls H ue, 
a money lender mav pile up c impound m erest 
at an oporesdve a id unc >nsci m.ible rate But 
there is nothing mhetently wro-ig or o>pre<st v e 
in his securing interest upon interest alter the 
interest has been due and unoitl for a conside¬ 
rable time. In m *nev lending transacts is the 
m.-re fact that t ie sum ultimately claimed exceeds 
enormous'y t ie amount ongmallv advanced is no 
ground lor h >ldmg the transaction to oe uncons¬ 
cionable, either in the original dealings or in the 
subseq ten* stages n f the tra.is ictioii. Questions as 
to undue infiuence, unconscionable b trgams a nd 
dealing-! wit' expectan heirs must oe decided 
•in the provisions of tie Coatract A si, 18/1. as 
amended b' the Indian C m ract A nend nent Act, 
1899, a >d the^e alone. The principles oh which 
English Cour s of Equity deal wito sumlir ques¬ 
tions are entirely applicable to India. (L >rd Al- 
kin*on.\ Bala YIal v. Ahad Siiah. 

35 M. L. J. «14: 16 A. L. J 90 >: 124 P. R 191«: 
23 C. W. N 233: 25 VI.L. T. 53: i»0 P. W.R. 1918: 

29 C L. J. 165: ID P. L. R (P. C i 25 : 

48 1. C. 1: 21 Bom L. B. 558 (P C,|. 
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CONTRACT ACT (IX OF 1872), 3. 74—Unconscion¬ 
able bargain. 

-S. 74 —Unconscionable bargain — Penal' 

ty —Fixation of price of paddv due under con¬ 
tract—No undue influence—Power of Court to 
reduce Price. 

The plaintiffs advanced a su n of Rs. 500—and 
for this the defendant unle-toik to repay 172 
maunds of piddv in the next year and the same 
amount io the following ye »r. In default of de¬ 
livering oaddv the price was to bi charged at R«. 
3-'per maund. There was no suggestion that the 
defendant acted under any undue influence It 
was fnnd that the defe idnt had to oav under 
this agreement nearly double the am Hint ad¬ 
vanced. Held that there was no ground f ur holding 
tha' the stipulation was a penalty and the Court 
had no power to reduce the pree. It was in ihe 
interests of the party that a definite rate should 
be fixed f >r the paddy and it might have been to 
the advantage of tne defendant if the paddy at 
the time of payment was selling at a higher rate 
to be able O pav cash instead of paddy itself. 
(Newhould and Panton , //. Ashraf Ali t» Mak- 
bul Ahmed. 49 C. 1040: 70 I. C 931; 

1923 C. 1*6 

-S 74— Unconscionable bargain— High 

interest on default of piym'nt contained in a 
Permanent lease —Penally —Power ot Court. 

N R. Chatterjee, J. — A Cout has pover to 
give re'ief in a case of stioulatioi (or payment of 
interest at 75 per cent, and full damages in de¬ 
fault of kis s specified in a permanent lease. Ri 
■chardson J. con ra. Stipulation* in penna <ent 
leases and other contracts distinguished. (Chat 
terjec and Riiliardson, JJ .) Nab a Kumar Chak- 
raburtty v. Abdul Iabbar Miyav. 

36 I. C. 721: 21 C. W. N. 112 

% 

-8. 74—(7 nconscionable bargain—Power 

of Court . 

A bargain is unconscionable when it is such 
as no man in his senses and not under delusion 
would make on the one baud and no honest aod 
fair man wo ild accept on th; other. This defini¬ 
tion is not satisfied bv a case where long delay in 
payment brings about a position in which the 
d scharge ot the debt is impossible, tne debtor 
being a man of sufficient intelligence to foresee 
the res lit of his inaction. Whether a particular 
bargain is "nconsci mable or not and whether a 
particular stipulation constitutes a penalty or not 
are qu-sti )ns of fact rather than -j£ law. ( Drake - 
Brockman, J. C.) Deorao v Ambadas. 

43 I. C. 952: 14 N. L. R 21. 

-Sfl. 74 and 16— Unconscionable bargain 

— Interest—Excessive rale -Securtly. 

The only power of courts to interfere with 
contracts as ‘ha d and uwc m^cionable’ is given 
bv S. lo of the Contract Act. Tne mere fact taat 
the bjrrower is already indebted to the lender 
is no nroot of undue influence. Where a person 
agreed to pay interest at 2l per cen». interest and 
in case ol delault of pa>meni at the simple rate, 
for pasment of compound interest such a stipula¬ 
tion is not one by way of penalty. 42 C. 6H0 Dis. 
<(Lindsay, J. C.) Channu LaL v. Raj Kuar. 

43 1. C. 295: 20 0. C. 318. 

VOL. 11—90 
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-8. 74 —Unconscionable bargain — Penal¬ 
ty -Agreement to Pay commission—Mortgagor's 
liabtlitv -Circumstances attending agreement. 

Where a mortgagor, voluntarily and in pursu¬ 
ance of a deliberate b.vgain e iters int i an ag¬ 
reement ‘o oav commission to the mortgagee and 
oavs the amount, the parties are completely on 
equal t -rm< and in a suit suoseq lentlv brought 
bv t ie in'rtgagec. the m irtgagor cannot avoid 
Ivs liabii'tv for the commissi in raid. 34 L. 150 
Ref. (S/m i r t and Kanhaiyi Lai. A. J. C.i Na- 
rendra Bahadur Sis'G i v. Oudh Commercial 
Bank, Lto. 30 I. C 323 : 2 0. L J. 402. 

-Ss. 76 and 121— Shares in a company — 

Contrac' for sale and delivery —Rights of trans¬ 
feree—Pledge. 

Plaintiffs sold some shares ti t*»e Ut defend¬ 
ant who sola 25 of them t5 a third partv and 
pledged 10* along w to other similar shares to the 
second defendant Defendant 2 put forward de¬ 
fendant 3 as a party who was wilbng to advance 
monev. In I »ct defendant 3 was a m-re nominee 
of 2nd defendant and detendant 2 got possess! in 
of 305 shares fraud-1 mtlv. Tne fraud was 'hat he 
deceived defendant l by fabe pretences that he 
would use these shares for the purpose of rais¬ 
ing a loan for the benefit of defendant which he 
did n"»t do and which he did not i tend t» do, 
fi-s real object being to secure himself from loss 
as regards the monevs'due .t > him from 1st de¬ 
fendant The plaintiffs sued ti recover the shares 
anA damages from defendants 2 and 3. 

Held tnat the plaintiff's suit was unsustainable 
and the remedy of tne plaintiffs wa« to sue the 
1st defendant for the purchase monev. The 
shares were moveables or * goods ’ within S. 76 
of the C intract Act and the cas* therefore fell 
withm S. 121 of the same Act. The plaintiffs 
had delivered a il they had and thev could n» t, 
therefore rescind the contract on the b-iver’s fail¬ 
ing to pay the pr»ce un'ess it was stipilated 
bv the contra t that t ley should be so cut t'ed. 
The plaintiffs as vendors agreed to sell and deliver 
transfers and certificates with the interesis and 
rights which they conveyed. Such delivery passed 
not the property in the shares but a t'tle legal and 
e juitable which would enable the holder to vest 
him'elf with tie shaicf. On delivery of the docu- 
me ts there was n > interest left in the p aint ffs 
on w-iich any equit can be founded. A« Int ' ecn 
the n and 1st deiendart there was no fra >d or 
misrepresentation which could v t ate the trans¬ 
act m. (Maclcod, C. J . and Crump, J.\ Vadilal 
v. MaNEKJI. 25 Bom L. R. 4'4; 1923 Bom. 372. 

-S». 76 and 108— Share certificates are 

'goods.' 

Share cert'ficates are moveable property within 
the meaning of S. 76 and ate thereloie ‘goods.’ 
{Kanga, J.) Fazal v. Man’galdas. 

23 Bom. L. R. 1144 : 66 I. C. 726 : 

46 Bom. 489 : 1922 Bom. 303. 

-Sb. 76 and 178 — Meaning of * goods ’ 

under $. 76 and s'. 178—Not the same. 

The* term * goods * in S. 178 ol the Act is not 
governed by the definition thereof m S. 76. 
[Sanderson C. J. and Woodroffc. J.) Lalit 
MOHUN NUNDY V. HARtOAS MUKHKRJEE. 

37 I. C. 707 : 24 C L. J. 335. 
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CONTRACT ACT (IX! OF 1872), 8. 76. 

•-S. 76— Stile of goods—Goods ordered, des¬ 

patched to buyer—Refusal to take delivery—Suit 
to recover price 

Where ascertained goods are sold and des¬ 
patched to the buyer, but the buyer refuses to take 
delivery, ihe seller can sue him for their price. 
(Broadway, J .) SURJAtN Mal Kishen CHAND v. 
Gian Chand Chiranji Lal. 

69 I. C. 877 : 3 Lah. L. J. 239. 

-8. 78 —Hire purchase agreement. 

See also (1) Contract -Hire Purchase. 

(2; Contract Act, S. 178. 

-S 78 — Sale of goods — Property passes as 

soon as eontract is made 

On a sale of ascertained goods the property in 
the goods passes to the purchaser as soon as the 
contract oi sale is made even though the delivery 
of ihe goods is postponed at his request and to 
suit his own cot venience. (Gokul Prasad and 
Stuart, JJ .) Dvvarka Das Ajodhya Prasad v. 
Ham Ratan. 20 A L. J. 579 : L. R. 3 A 424 : 

68 I. C. 239 : 1922 All. 458. 

-Ss. 78 and 7— Payment of -price by instal¬ 
ments—Property passes as per intention of par¬ 
ties. 

If S. 78 were construed as laying down an 
inflexible rule as to the passing of property not 
only would there be a sefious limitation on the 
freedom of contract but there would also be an 
inconsistency with other sections of the Indian 
Contract Act e. g. t S. 7. No doubt it is curious 
that S. 78 -hould not be expressed as subject to a 
contrary intention but the Act is a notoriously 
badly dratted Act and it does not purpoit to be 
exhaus'ivc, where the intention of the p»rties as 
expressed in the conditions of the contract was 
that the property in the car in dispute should not 
pass until full price had been paid. Held , that 
intention would prevail in spite of S. 78. (Pratt, J.) 
Hukbut John Amies v Jal P. Virji. 

25 Bom. L. R. 778 : 77 1. C. 150 : 1924 Bom. 41 

-S. 78 -C. /. F. Contract-Property when 

passes. 

In a C. I. F. contract the property in ihe goods 
passe? as soon as the goods are shipped, but 
when the first buyer sells to another party the 
property io the goods does not pass until the bills 
of ladmg are endorsed to the purchaser. (Ma- 
cleod , C. J.) Rustomji A. Dubart v. Haji Hus¬ 
sain Lari. 69 I. C. 515 : 22 Bom. L. R 1165. 

- S. 78— Sale in one's own favour—Effect. 

An exercise of the power of sale by the donee 
of that puwer ir» tiis own favour, does not affect 
the suhs'ance ol the transaction. (Scoff, C. J. and 
Babheior , J ) Andrew Yule & Co, ». Ardeshir 
Bomenji Dubash. 24 I. C. 758 : 

16 Bom. L. R. 178. 

_ 8. 78 —Contract—Variation in terms. 

The fact that the performance of a contract 
falls on a holiday does not alter the rights of 
parties by suspending their private business if 
there is contrary provision of statute or trade 
custom or local usage The mercantile usage in 
spite of statutory exemptions of any requirements 
such as a> tiqu<ty, etc., must be well-known and 
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acquiesced in giving rise to a reasonable pre¬ 
sumption of its incorporation in the contract by 
the paities. The evidence adduced in itss pport 
must not be repugnant to or inconsistent with the 
contract. In order to make a material incident 
nought to he annexed fall in the exception of re¬ 
pugnancy. it must be such that if introduced in a 
written contract, it would make it n.eaningle?s or 
inconsistent or thoroughly unreasonable. To 
claim the benefit of performance of a contract on 
the next day following a holiday, the party must 
not only prove the existence of a trade usage but 
also that when read with a written contract it 
would not be meaningless or inconsistent. 
(Mooketjee, A. C. J. and Fletcher , J.) Kasiram. 
Pania v. Harnandroy Fulchand. 

58 1. C. 396 : 32 C.L. J 140. 

-S. 78— Property sold on credit—Vendor's 

lien. 

A vendor having no lien on the property sold 
on credit when the possession is delivered to the 
purchaser, cannot proceed directly against a third 
person dispi ssessing the purchaser of the pro¬ 
perty in question. \Mook'rjce and Beachcroft „ 
JJ.) Era Apena v. Era Swami. 

17 I. C. 963 : 16 C. L. J. 575. 

- 8. 78 —Sale of goods—Strangers in pos¬ 
session—If can be made parties and decree passed 
against them. 

The plif. vendor can recover the price of goods 
s Id only fr. m the vendee and so third persons 
foui d in possession of the goods cannot be made- 
liable for the price in a suit against them all but 
the goods can be attached after a decree has been 
obtained against the vendee. (Sundara Iyer andr 
Spencer, JJ.) Maddaniah v. Bhimappa 

13 I. C- 469 : -1912) M. W. N. 72. 

- 8. 78 — Sale of specific goods—Position of 

buyer—Claim for price—Wholesale delivery. 

Where specific goods are sold and agreed to 
be delivered wholesale to a certain person at a 
certain rate, it is for the buyer to get goods 
weighed and delivered to him. The weighment 
is only for the consideration of the buyer and the 
latter canoot by delay in weighing the goods pre¬ 
vent the transfer ot the ownership to him. Where 
the contract was lor the sale of the entire heap oi 
bark stored in the godown amounting approxi¬ 
mately to 446 maunds it was practically a sale of 
specfic or ascertained goods and it was the duty 
of the purchaser to get the goods weighed and 
delivered on the due date. (Kanhaiya Lal, J. C.) 
Annan v. Sheikh Dubar 26 0. C. 39 : 

68 I. C. 969 : 9 0. L. J. 839 : 1923 Oudh 15. 

--Ss. 78. 83, 107 and 118 — Ascertained 

goods — Warrant. 

Where goods were purchased on condition that 
they would be undamaged, and subject to inspec¬ 
tion and approval, there is an implied warranty 
that they are such as fail under the denomination 
of undamaged goods. The goods cannot be said to- 
be ascertained until they are inspected and ap¬ 
proved. I Jwala Prasad and Ross, JJ.) Firm of 
Ramdayal Ram Narain v. Firm of Bhairo BUX 
Goukidutta. 1 Pat. L. R. 398 : 79 I. C. 183 s 

5 Pat. L. T. 558 : 1924 P. 240^ 
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CONTRACT ACT (IX OF 1872). S. 78. 

- 8 . 78— Delivery order—Documents of 

title. 

Where goods are in existence and ascertained a 
delivery order in respect of them to a certain 
person or bearer, is a document of title to «lie 
goods and parses from hand to band in the trade 
and represents the goods. Gilbertson & Co v 
Anderson and Coltman, 18 T. L. H. 224. Ref. 

(Ormond J.) Kadkr Ebrahim Rowther v. S. S 
A. H Chetty Firm. 36 I. C. 593 : 

10 Bur. L. T. 248. 

■ S. 78— Rice trade — What is delivery. 

In the rice tracts the delivery of a milling notice 
is equivalent to the delivery of the actual rice. 
(Young, J.) Dhunji Deosi v. Pokermall AnaN- 
DROY. 24 I. C. 441 : 7 Bur. L. T. 64. 

-S. 78 — Hire purchase agreement — Instal¬ 
ments — Option to return or become owner. 

In a hire purchase agreement, the hirer has an 
option to return the article hired or to become its 
owner on full payment. It is not a sale within 
S. 78 of the Act, *he hirer being merely a bailee. 

( Ha*tnoll Offg, C J. and Tvoomey , /.) Maung 
Mya Gyi v. MG. Porhwe. 15 Cr. L J. 425 : 

7 Bur. L. T. 222 : 24 I. C. 161 :7 L. B. B. 298. 

-Ss. 80 and 90— Sale of rice — Cost of gun¬ 
ny bags. 

On the sale of rice, the vendor is liable for the 
cost of gunny bags supplied by the buyer at the 
mill for taking delivery of the rice (Mating Kin, 
J.) Dharsee Nanjeb and Co. v. Oomerse Raisi 
AND Co. 50 I. C. 549 : 11 Bur. L. T. 214. 

-S. 81— Sale of goods—Passing of owner- 

shi p 

Even under S. 81 the intention of the parties 
determines whether property in the goods sold 
has passed to the buyer. Ascertainment of price 
may precede or follow the ascertainment of goods 
by weighing or measurement. Local trade usage 
may help to interpret the ambiguous terms of an 
agreement. (Chattcrjce and Richardson, JJ.) 
Abdul Aziz v. Krishna Roy. 44 Cal. 98 : 

36 I. C. 119 : 20 C- W. N. 1224. 

-Ss. 81 and 83— Sale of goods—Passing 

of property. 

Under a contract of sale, property in goods 
does not pass to the purchaser until it is ascer¬ 
tained, as by weighment by the vendor, unless 
there are other terms ot the agreement or some 
particular local or trade usage to the contrary. 24 
I. C. 883, Ref. to and 32 I. C. 720. Diss from. 
(Hayward, A. J. C.) Firm of Tarachand Ghan- 
shandas v . Messrs. Louis Dreyfus & Co. 

35 I. c. 449 : 10 8 . L. B 14. 

- 8s. 83 and 91— Appropriation — What 

constitutes Delivery—Bill of lading — Discount¬ 
ing dr alt. 

The commonest form of appropriating good?, to 
a contract for the sale of unascertained goods is 
by delivering them to a carrier. A very common 
mode of doing business is for one merchant to 
give an order to’another to send him certain goods 
Here it becomes the seller’s duty to appropriate 
the goods to the contract. The seller is by the 
express or implied terms of the contract authoris- 
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ed to select and appiopriate the goods, the buyer 
having given a previous implied assent to the 
seller'sappiopnaiing. The difficulty in such cases 
is to determine what constitutes the appr*>pria- 
tion. The question is one of intention but there 
are certain well-established rules : — ll) In the 
case ot a contract tor the sale ot unascertained 
goods the delivery bv the seller to a common ear¬ 
ner or, unless the effect of the shipment is restrict¬ 
ed by the terms of tne bill of lading shipment on 
board a ship ot, or c »ariered for, the purchaser is 
an appropriation sufficient tu pass the property. 

( 2 ) If however the vendor when shipping the 
articles which he intends to deliver under the 
contract takes the bill of lading to his own order 
and does so not as agent or on behalf ot the pur¬ 
chaser, but on his own behalf, it is held that he 
thereby reserves to himself a power o> dispusingof 
the property and consequently there is no final ap¬ 
propriation and the proper y does not on *■ lupu-ent 
pass to the purchaser. \3 1 If the yendi.r deals 
with or claims to retain the bill of lading in order 
to secure the co tract price as when lie sends for¬ 
ward the bill of ladi'-g with a bill of txcha ge 
abashed with directions that the b 11 »>! iadmg is 
not to be delivered to the purchasei till acceptance 
or payment the bill of exchange,the appropria¬ 
tion is not absolute, but until acceptance of the 
draft or payment or tender ot the p'ice, is condi¬ 
tional only, and until such acceptance or payment 
or tender the property in the goods does not pass 
to the purchaser- (4) If the seller discounts a 
draft upon the buyer with a bank and authorises 
the bank to hand to the buyer a bill of lading to 
the order of the seller and endorsed in blank by 
bim upon his acceptance of the draft, the inten¬ 
tion to be inferred according to general meicantile 
understating is that the seller in ends to transfer 
the ownership when the dralt is accepted but in¬ 
tends also to remain the owner until this lias 
been done. S. 83 of the Contract Act ai plies to 
cases where the seller is authorised to mane the- 
aporopriation and the buyer has given a oieyious 
implied assent to the appropriation where in pur¬ 
suance ot the contract the seller delivers the 
goods to a carrier lorthe purpose of transmission 
to the buyers but retains a jus disponendi until 
certain conditions are fulfilled. (5) The property in 
the goods does not pass to the buyer until the 
conditions imposed bv him are fulfilled This rule 
applies not only to delivery of goods to cairiers by 
sea but to delivery to carriers by land (Mulla, J ) 
The Ford Automobiles (India), Ltd v. The 
Delhi Motor a*d Engineering Co. 

24 Bom L R 1140 : 70 I. C. 138r 

1823 B. 125. 

-Ss. 83 and 88— Sale of goods— * Ready 

goods', meaning of — Damage <• 

A seller nnder a contract lor sale of ‘ready goods 
sued the buyer to recover damages for not taking 
delivery. It was contended ihat the seller bad not 
the goods in his possession at the date ol the con¬ 
tract and the buyer, therefore, was not bound to 
take delivery : Held, that if at the time of enter¬ 
ing into the contract and during the period inter¬ 
vening between that date and the due date the 
seller could at any moment if call'd upon by his 
buyer, deliver the goods he had sufficiently com¬ 
plied with the terms of the contract, Further the 
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seller canrot recover damapes on the basis of re- 
sal#* b it on the basis of diff- rence in the market 
price and contract price, t Ruckland, J.) MUL- 

CHAND CHANDOLIA V. KUNDANMULL, 

57 I c. 140 : 47 Cal. 458. 

-Ss. 83 and 91 — A scertaincd goods. 

Where the deH. instructed plff. to send him rice 
on board a sh'paud def'. sent it on board a shin 
without a.iv fu-ther conditions the property in the 
rice passes to purchaser where the nee is shopped. 
(Spencer and Cent's r » oiler, JJ.) Ma*>JI JFTA t>. 
Honnovar Puthu Hari Pai. 31 I. C 334 : 

18 M. L. T. 457. 

-8- 83— Appropriation—Passing of pro- 

forty. 

The qu^ston whether there has been appropria¬ 
tion of goods is one of fact. Any particular mode 
of appropriation is not required bv the Law. 
O ce there has been appropriation the consignor 
if he is still in possess on holds as trustee for the 
consignee. (Benson and Abdur Rahim JJ.) Mara- 
DUGULA VF.NKATA KajaN V. K'TAT A RAMANNA 

9 M L. T. 276 : 9 I. C. 255 : 21 M L. J. 413 

• S. 83— Sale of Hoods—Property passing of 

—Suit for pn e of Roods sold, 

A suit for the recovery of price of goods sold 
does not lie unless the property in the goods has 
passed to toe purchaser. (Chamtrr, C. J and 
Sharfudditt, /.jMahaijBO AgvRwat.la v.Ganesh 
Lal. 2 P. L. W. 123 : 42 I. C. 582: 

1917 Pat. 47. 

-S. 85— Moveable and immoveable pro¬ 
perly 

All agreements for the sale of property partly 
tnoveable and partly immoveable fall under S. 85 
The sect on cannot ba read as if worded “ for the 
sale of com ec ed m iveable and immoveable pro¬ 
perty." (Parlett, J.) Maung Paw v. Maong S»n 
XJ. 12 I C. 805 : 4 Bur. L. T. 127. 

-——8. 86—C. I. F. contract—When property 

passes. 

S. 8*i d ies not preclude a buyer from agreeing 
to take t >e tjsk of loss or damage bet ore the p*o- 
pe ty in the goods passes to him. In a C. I. F. 
contract on tender of the effective s hipping docu¬ 
ments 'he nr- pertv in the good-* pas es to the 
buyer but in spue ol it a contract implying that the 
goods are at -he bu\er’s risk from tne li ne nf 'lie 
shipment «s not invalid. ( Tvoomey , C. J. and Ro¬ 
binson, J.) Ahcuov v. Trading Co. 

56 I. C. 978. 

-S. 87 — Goods not in existence—Passing 

of fro her tv. 

I i the case of goods no' in existence at the time 
of contrac the owne ship passes as -oon as thev 
actually c »me iot » existence 16 Mad. 429 ; 31 Cal 
667 Foil. ( Betiso •» and Abdur Rahim , JJ.\ Mara- 
dugula Venkata Katana. Kotala Kamanna. 

9 M. L. T. 276 : U I C 355 : 21 M. L. J. 413 

• 

-8. 90— Delivery ord'-r handing of it gives 

Possession—Constructive delivery—What amounts 

• to . 

The hinding of a delivery order is not sufficient 
give possession ; a constructive delivery must 
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have the clear effect of putting the goods in the 
possession o' the person enti\\ed (Robinson t J.) A. 
T. K. P L. Chetty Hirm v. S. K R. S. S. T. 
Chetty Firm. 22 I. C. 952 : 7 Bur. L. T. 93. 

-S. 91— Scope — English law. 

S 9i does not provide for cases where the seller 
delivers the goods to a carrier and reserves the 
right of disposal. Therefore the Courts of British 
India reso't to the rules of English common law 
so far as thev are not inconsistent w th the text of 
the Contract Act One of those rules is that where 
in pursua ce of the contract, the seller delivers 
the Rood* to a carrier tor 'he purpose < f trans- 
m ssion to the bmer, but retains a jus disporendi 
until certain conditions are fultilled, the property 
in the goods does not pass to the buyer until the 
conditions imposed bv him are not fulfilled. This 
• ule applies m.t only to delivery of goods to be 
carried by sea but to delivery to cairiersby land 
and to canal boat companies. ( MuVa , J.) The 
Ford Automobiles v. The Delhi Motor and 
LNGiNbERiNG Co. 24 bom. L. R 1140 : 

70 I C. 138 : 1923 Bom. 125. 

-8. 91 —Consignment of goods to Ry. Co. — 

Property if passes—Who can sue for loss. 

Wi.ere goods are consigned to a Rulway com¬ 
pany property passes to the consignee under 
S. 91. Contract Act and he alone can thereafter sue 
the Railway Company for loss arising out of the 
contract of freight. (Phillips, JJ) M. AND S. M, 
Ry. Co v. Rangaswamy Chetti. 

731. C. 637 : 1924 M. 517. 

-8b 91 and 93 -Goods consigned to buyer 

by Railway—Delivery to Company—Effect. 

Delivery to the Railway Company has the same 
effect as delivery to the buyer and passes title. 
Where the buyer and the seder reside in different 
lur-sdictions, the cause of action for a suit bv the 
seller lor balance of accouots due from the buyer 
arises at the place of consiguimnt of the g- ods 
io toe Railway: 1 M. H. C. R. 200 Dist- i Ayltng, 
J.i Gogi RydmaRajuppa v. Maddur Venkata- 
subbiah. 24 I. C. 423 : (1914) M. W. N. 803. 

-8. 91— Damages—Goods not received. 

If the purchaser does not receive the goods 
so'd to him he can cla-m only interest on the 
purchase money by way of damages. (Stuart, 
A. J. C.) Abdul Razzaq v. Agent B. N. VV. 
RAILWAY. 38 I. C. 404 : 3 0. L. J. 737. 

-8. 99— Stoppage in-transit — Commission 

agent. 

Commission agent bringing goods for another, 
can stop goods in transit il the purchaser does not 
pav for them. He need not prove purchaser’s 
insolvency but only he should show thrt he was 
« nable to pay or relused to pay. (Macleod, /.) 
The Bombay Steam Navigation Co., Ltd. v , 
Ramdas Vithaldas. 16 I C. 61: 

14 Bom. L. R. 532. 

-Ss 99 and 107— Stoppage in transit — 

Nature of right—Assignment of document of title 
— Effect—Burden of pr of. 

Per Sanderson , C. J. Quaere whether the right 
of a seller o goods to s.op the goods in transit is 
a mere equitable right. 
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Per Wchardson, J. It is too late in the day to 
argue that the right of stoppage is a merelv equi¬ 
table right. Where the buyer oi certain goods 
while they were in transit became an insolvent 
but had meanwhile assigned the document of 
tide to a third party and the vendor exercises his 
right of st ppagc in transit, it is ior the assignee 
to show under S. 102 that he acted in good faith 
and paid valuable consideration. Origin and 
nature of the vendor’s right of stoppage consider¬ 
ed (o<r idcrson, C J. and Richardson, J.) Hash 
Behari Karuri v. N*rain Das Dorilal. 

50 Cal. 399 :27 C. W. N 231 : 1923 Cal. 182. 

--Ss. 99 and 102— Sale of goods—Broker 

contracting as P> incipal—Right of stoppage in 
transit—Assignment by buyer-Effect of 

The term‘vendor* in S. 102 of the Contract 
Act is to be given a liberal meaning as including 
a person standing in the position oi a vendor. A 
broker who contracts as principal with a buyer of 
goods has a rig ! t to enforce the contract and is 
entitled to sue in respect thereof. His .position 
by vinue ot his personal liabi'ity to his sellers 
for the pri'e is that of an unpaid vendor with a 
right of stoppage in transit conferred by S. 99 oi 
the Contract A t. Such right wauld be defeated 
if the buyer obtained the documents of title and 
delivered them to a second ouyer who acted in 
good faith and gave valuable consideration tor 
them, as such delivery would amount to an as 
signment under S. 102 of tlie Contract r*ct. iSou* 
derson, C. J. and Wood*offe, /.) Uamendka 
Nath Roy v. Brojendra Nath Das. 

53 1. C. 9*6 : 46 Cal. 831. 

[0. A. from 41 I. C. 944 : 45 Cal. 111.] 

-S. 99— Commission agent buying on his 

own credit for another—Qn^sx-Vendor—Right 
of stoppage in tnnsit. 

A commission agent buving on his own credit 
for another is a quasi vendor and has the right oi 
stoppage in transit, r 1802) 3 East 93 ; 16 I. C. 61, 
Rel. 1 he right of stoppage exists against a sub¬ 
buyer with ihe exceptions given in Ss. 102 and 
103 (i, c t , a suo-buyer for consideration who has 
got a document of title and also t^e case of a 
pledgee.l 11 877) 5 Ch D. 35; 11800) 13 Ch. D. 62*. 
Rel. [Boyd, A. J. C.) Firm of Kaluram v. Firm 
of BUDHURAM. 24 I C. 798 : 7 8. L. B. 163. 

-8s. 102, 108 and 178— Railway receipt — 

Assignment—Mode of—Rights of transferee and 
consignee—T. P. Act , S. 137 

Hallway receipts are nor negotiable by law and 
are not rendered negotiable by S. 137 of the T. P. 
Act. Nor was there anything to show that such 
receipts were negotiable by the mercantile custom 
of Rangoon. S. 137 of tne T. P. Act merely pro¬ 
vides that the methods of assignment in ch. 8 of 
the Act shall not apply to the case oi certain 
specified documents which are for the time being 
by law or custom negotiable. It merely deals 
with the manner in which the documents to which 
it relates can be transferred, but it does not aflect 
the result of the transler when made. In order 
that such transfer should have in the case of 
railway receipts the effect of transferring the 
ownership of the goods, it must be established 
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that Ihey are not negotiable. [Robinson, C. J. and 
Macgicgor, J ) b R. N. S. Akl’Nachklam 
Chltty Firm v. Ko Po Y ax. 1 lur L. J 90 : 

11 L. B. R. 341 : 68 I. C 694 : 1923 Bur. 1. 

-S, 102 —Document ot title—.Railway 

rcc* ift — E.\ o ptions— If exhaustii c. 

Obiter. —The exceptions mentioned in S 102 
are exhaustive. A lailway rcceij t l- m t a docu¬ 
ment of title but a bill of lad Dg is. 38 Bum. 255, 
Dist. 14 Bom 57, Fill, i Ho'd, A.J.C.) FIRM 
of Kaluram v. Firm of Budhuram. 

24 l. C. 798 : 7 S. I. R. 163 

-S. 103—' Instrument of title Railway 

receipt— Indorsement by way of pledge -stoppage 
in transit. 

Railway receipts issued lo the consignors of 
goods p ovided that they should be g'Ven up at 
»hc destination by ihe consignee or indorsee lo a 
person wim a request for delivery of the goods 
to tne endorsee. Ihe railway receipts were 
treated in ihe Bombay cot.on market as prooi of 
tne posses-iou and control of ihe goods thcre'n 
leferred o or as autnous ng the holder to receive 
or tiansfer the goods: Held, tnat where a Kail- 
way receipt was ass'gued byway ol pledge to 
secure an advance made specifically upon ii iugood 
taitn for the consignee, me seller is not entitled 
to atop the goods to transit except on payment or 
tender to the pledgees ot the advances made by 
tnem. The exp.es.ion * insli umenls ot title* in 
3. 103 means me same thing as * documents 

showing title ’ in Ss. 102 and lu8 and * documents 
of tide’ m S. 108 ol tne Conuact Act, the vaiiety 
of expression * being due to inartistic drafting, ’ 

(Loot Parker) Ramdas Vithaldas darbak v. 
AMERCHAND & Co. 40 Bom. 630 : 

20 C. W. N. 1182 : 18 Bom. L it. H ,0 : 

20M.L. 1.194 31 m L. J. 541 : 

4 L. W. 342 : 14 A. L. J. 1045 : 

85 L J. P. C. 214 : 24 C L. J. 320 : 

43 1. A. 164 : 32 T. L. tt. *94 : 

•35 l. C. 954 : v 1916j 2 m.. W. N. 110. (P. C.) 

-8, 103— Railway receipt — Assignment of 

—Whether document of title. 

A Railway rcce pi being assignable, by endor¬ 
sement is an insiiuuicnt oi tide lo the goods 
under S. 103. \Stott, C. J. and ChandaiarUar, 
J.) Amerchand & L.O. v Ram da* Dakbar. 

38 Bom. 2 j 5 : 21 I. C. 343 : lo Bom. L it. 890. 

Bui see contra. \Boyd, A. J. C.) Firm of 
Kaluram v. Firm of bu dhukam. 

24 i. C. 798 : 7 S.L. R. 163. 

-8. 103— T, P. Act, S. 137— Instrument of 

title. 

Railway receipt providing f» r delivery of goods 
only to the consignee or his endorsee is not an 
instrument ot title within S. 103, Contract Act or 
S. 137, T. P. Act. t Macleod , J) The Bombay 
Steam Navigation Co., Ltd v. Ramdas Vithal- 
das. 16 1. C. 61 : 14 Bom L. R. 632. 

-S. 104— Stoppage in transit — Telegram 

whether sufficient notice . 

A (elegtam sent by an unpaid vendor of go-ids 
on his becoming insolvent to a Railway Company 
not to deliver the goods is sufficient notice to 
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effect a stoppage in transitu under S. 104 as no 
particular form of notice is required. \Hayward, 
J. C. ana Boyd, A. J. C.) Rajhumai v. Michu- 
mal. 26 I. u. 424 : 8 S. L. a.. 65. 

--S. 107— Measure of — Sale of goods — 

Buyer's default. 

The measure of dan ages for breach of a con¬ 
tract to sell, is the difference between ihe contract 
rate aod tne rate at the date "1 breach. I he 
buyer who lias defaulted is Dot entitled to the 
benent oi the subsequent rise in prices in assess¬ 
ment of damages. It is no concern of the buyer 
that il e vendor waits ana sells. The extent of 
•the duly to mitigate damages considered, t Lord 

IVrviuuty.i Jamal v. Moola Dawood Sons & 
Co. 43 Cal. 493 : 43 1. A. 6 : 20 C. W. N. 105 : 

30 M. L. J. 73 : 14 A. L. J 89 : 

19 M. L T. 80 : 3 L. W 181 : 23 V L. J. i37 : 

lb Bom L R. 3.5 : 9 Bur. L. T. b : 

31 I. C. 949 1 1. C.) : (1916) 1 M W. N. 70. 

*- — S lu7 -Sale of ascertained goods — 

Property when pa.ses—Failure to Pay purchase 
price—Effect of —Resale—Profits — Right to 

Where the ,'ubject matter of a contract of sale 
consists oi ascertained goods, the property in tile- 
goods passes to the purchaser on the conclusion 
ol the contract of sale Thereafter though .the 
goods remain with tne seller, the pu.chaser has a 
right to demand delivery The non-payment oi 
the price or a p >rtion ihereol does not put an end 
to the contract but ii there is a clause in the 
contract to that effect the sellers might insist on 
the purchaser f» rfeitmg the balance oi the 
deposit he can avail hunseli • «( it and he can seil 
the remainder of the goods on account of -he 
purchaser. S. 107 of the Contract Act applies 
only where notice has been given by the seller to 
the buyer ol ms intention to resell after tne lapse 
of a iea?>unable time (Sanderson, C\ J, and 
Richardson , J.) Shib Narain Pal v. Ram 
Bilash Maiuvaki. 65 I. C 263 

-S. 107 —Sale of goods—Failure to take 

delivery — Re-sale—Damages. 

Where defendants agreed to purchase chillies 
from plamtiffs at a certain rate and tne plamtitfs 
shipped them but delendants reiused delivery on 
notice. 

Held , S. 107, Contract Act applied and there 
was no difficulty of ascertainment when tne 
quantity required by defendants was set apart 
and appropriated to the defendant’s use. ( Holm- 
wood and Chapman, J J.) ARaBAR Rahman v. 
Ismail Ebrahim 27 1. C. 373. 

-S. 107— Measure of damages — Appropri¬ 
ation of the goods 

Defendant had to take the delivery of certain 
good^ but he only took delivery of a part but fail¬ 
ed to take delivery of the balance which was re¬ 
sold by the plaintiff. Held, that the measure of 
plaintiffs compensation was the difference bet¬ 
ween the contract price and toe price of the goods 
on the dite of the breach and no* tne difference 
between the price that ihe plaintiff realized and 
the contract price a» no appropriation had been 
made by the plaintiff with respect to the goods. 

< Hairington , E. D. Sasoon & Co. v . M- S. 
E. Angullai & Co. 10 1. C. 895. 
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-S. 107— Mercantile contracts—Time is 

• ssenct of contract. 

The general rule is that time is the essence of 
mercantile contracts and particularly when a 
party agreed to make payment and take delivery 
as soon as the goods arrived. Provisions in the 
contract regarding payment of interest and liabi¬ 
lity for godown rent do not take the case out of 
the general rule where no evidence bad been 
offered that the plaintiffs in fact took money to 
the Hindustan Mercantile Association when it 
was their duty to make an unconditional offer of 
cash io the defendants and wrote asking to be 
told where to make payment, several days after 
receipt 'N the defendants' warning. 

Held plaintiffs failed to make out any breach 
of coutraci by the defendants which would entitle 
ihem to damages (Martineau and Campbell, JJ .) 
The Firm Durga Dat Jagan Nath of Delhi v . 
The Firm Ram Partab Sukh Dayal of Delhi. 

1923 Lah 138. 

-S. 107 —Sale of goods- Rights of vendor — 

Reasonable time for re-sale of goods. 

Where a right of re-sale is given by the con¬ 
tract between the parties, it is not necessary that 
the property in the goods should pass to the pur¬ 
chaser to enable the seller to re-sell the goods 
and claim the ditterence between the price of the 
goods as originally contracted for and the price 
tetched at the re- ale. It the goods have been re¬ 
sold by the vendor within a reasonable time after 
the breach of contract by the purchaser, the 
measure of the damages will be the difference 
between t ie price agreed to be given and the price 
realized on the re-sale, with the costs and ex¬ 
penses of the re-sale, but if the re-sale has been 
unreasonably delayed until the market has fallen, 
the price realized on such re-sale will Dot atiord 
a t^ue criterion ol the damage. Ii the seller 
elects to re-sell, he must do so within a reason¬ 
able time trom the date on which the contract Was 
n.tally repudiated by tne buyer. Any otner con¬ 
clusion might cause undue hardship to the buyer, 
for it will ihen oe open to the seller with the deli¬ 
berate intention of causing loss to the buyer, to 
delay the re-sale until the market has fallen and 
then re-sell tne property, and thereby cause to the 
buyer a loss wmch he might not have sustained 
had the re-sale taken place within a reasonable 
lime from ihe date of the breach of contract, 
i Abdul Raoof, J.) Firm of Abdul Hakim Maho¬ 
med adik v. Joho JAUTZEN. 72 I. C. 772: 

1924 Lah. 319. 

-8. 107 —Rights of unpaid seller to resell 

goods at purchaser's risk —Rescission of contract 
—English and Indian law. 

So far as the English Law is concerned , when 
an unpaid seller oi goods resells them under an 
expressed power reserved by him. he thereby 
rescinds the contract. Under ihe Contract Act, 
there is no reason why an unpaid vendor should 
not resell the goods “on account and risk of the 
purchaser” as specified in the contract, and en¬ 
force at the same time all other rights given to 
him by the contract in so far as those rights are 
not affected by the re-sale. (Shadi Lai, CJ. and 
Campbell, J.) Jai Narain BalU Lal v. Narain 
Das Jainimal. 3 Lah. 296: 67 I. C. 228: 

1922 L. 369 
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-B. 107 —Contract for sale of goods—Da- 

mages on re-sale—Measure. 

In an action (or damages for breach of a con 
••tract to buv goods, the plaintiff can only recover 
the difference between the contract price and the 
market price at the date of the breach and not 
between the contract price and the actual price 
fetched at the re-sale which took place much later. 
If toere is no complete sale, S. 107 does not ap¬ 
ply. ( Kanhaiya Lai , A. J. C.) SHAMflU Dayal v. 
Durga Prasad. 56 I. C. 647: 23 0. C. 67. 

-S. 107— Re-sale—Vendee is liable for 

loss. 

Where the vendee neither pays the price nor 
accepts delivery of the goods contracted lor and 
.the vendor is obliged to sell them at a lower price 
after due notice to the vendee, the vendor is 
entitled to damages in accordance with S. 107 oi 
-the Contract Act (Coutts and Adami. JJ.) Bhag- 
WANDAS V. KESHWAKLAL. 70 I. C. 843*. 

1923 P. 36 

-S. 107— Seller's right of re-sale when 

■arises. 

Before the seders can exercise the right of re¬ 
sale under S. 107 Contract Act, and claim 
damages on thai footing the property in the 
goods musi have passed to the buyers. (Mating 
Kin and Pratt , J J.) Hunt Huat and Co. v. Sin 
Gee Moh and Co. 66 I. C. 510 : 11 L. B. ft. 182. 

-8. 107 —Sale of goods—Breach of contract 

— Re-sale after notice—bffect of invalid sale — 
Damages, measure of. 

11 the seller exercises bis right of re-sale he 
rescinds the conti act<of sale, the property revests 
.in himself and he sells it as owner. A seller oi 
goods who gives notice ot re-sale and maxes an 
invalid re-sale can recover damages for breach 
of contract from the defaulting bu>er The 
measure of damages in such a case is the market 
value on the da f c of the bieach minus the value 
obtained on re-sale. The seller can revoke his 
notice of ie sale. But if the buyer pays the con¬ 
tract price and re-sale expenses before the re sale 
■is ettecied, or within a reasonable lime aiter re¬ 
vocation of the n itice tne sellei must deliver the 
goods to the buver. After the re-sale ihe default¬ 
ing purchaser has no right* under the original 
contract, and he cannot claim the good? upon 
.pay nent of the contract price. 15 B. L R. 2/6: 
24 Cal 124; 24 Cal. 172 : 39 Cal. 568. Foil. The 
re-sale must be fairly conducted otherwise the 
purchaser can recover damages as would put 
him in the »ame position as if the re sale had 
■been pioperly held and proper price obtained, 
(Ormond and Twomey , JJ.) Maung Gyi Maung 
v. Moosaji AHMED & Co. 9 Bur. L. T. 209: 

38 I. C. 252: 8 L. B. B. 367. 

-8. 107— Re-sale of property contracted to 

be sold — Damages. 

Where a seller putting up the property for sale 
•on the reiusal of the contracting party to pur¬ 
chase it, does not advertise such sale in the loca¬ 
lity in winch the property is situate and the ad- 
veit'sement is inadequate in consequence thereof 
•Ihe buyer is not responsible for the difference 
between the contract price and the inadequate 
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price realised at such sale. (Fox. C. J. and Two¬ 
mey, J.) Maung Po Te v. Maung Shwe Ko. 

36 I. C. 373: 10 Bur. L. T. 35. 

-S. 107— Notice — Seller, if bound by proce¬ 
dure of section—Seller obtaining higher price by 
selling later than date of breach. 

The words of S. 107 are permissive and not 
compulsory. An unpaid vendor who gives notice 
ol his intention to pursue the course set out in 
S. 107 is not bound to carry out such intention 
and can chaDge his mind if he likes-. The origi¬ 
nal vendee in such cases is entitled to the bentfit 
ot the higher prices realized by the vendor in mi¬ 
tigation of the sum payable by him as damages. 
I Hartnoll , C. J. and Young, J.) Jamal A. K. A. 
S. v. Mo ola Dawood Sons & Co. 

25 I. C. 799: 7 L. B. R. 252. 

--Ss. 107 and 74 —Right of re-sale — Agree¬ 
ment to pay rc-sale commission and brokerage. 

The right of re-sale after the breach of contract 
io purchase may be allowed as a means ot ascer¬ 
taining damages subject to the rule of reasona¬ 
ble compensation contained in S. 74 and is not 
limited to cases where property has passed to the 
buyer, 25 Cal. 505 Foil. Where the propeity in 
the goods re-sold, has not passed to the buyer, a 
re-selling commission cannot be allowed. Re¬ 
selling brokerage and commission for goods not 
actually re-sold cannot be allowed as they are 
unreasonable and not justified by S. 74, being 
imaginary and nciitious, (Pratt, J C.\ Forbes, 
Forbes, Campbell & Co. v. Official Receiv¬ 
er. 29 I. C. 933: 9 8. L, R. 20. 

-89. 108 and 178— Document of title to 

goods—Railway reoeipt. 

A Railway receipt lor goods consigned is a 
document ot title to goods. A pledge or assignment 
ot the receipt passed the right to the goods if 
ihe assignee acts bona fide. (Lord Parker •) 
Ram Das Vithal Das Darbar v. Amer Chand 
& Co. 40 Bom. 630: 20 C. W. N 1182: 

18 Bom. L. R. 670: 20 M. L. T. 194: 

31 M. L. J. 641: 4 L. W. 342: 14 A. L. J. 1046: 

85 L. J. P. C. 214: 24 C. L. J. 320: 43 I. A. 164: 

32 T. L. B. 694: 35 I. C. 954 : 

11918) 2MW.N. 110, (P. ~.) 

-S. 108 —Document of title to goods — 

Mate's receipi — Negotiability. 

A consignor of goods delivered them lo a ship¬ 
ping company for transit and received a document 
called mate's receipt. The company was to deli¬ 
ver the goods to the shipper or bis nominee at 
the place of delivery. There was a circular of 
the Company to the effect that the goods would 
not be delivered without production of the so- 
called mate’s receipts. The shipper pledged the 
receipt with a money lender but obtained delivery 
of the goods without productiou of the receipt. In 
a suit by the money-lender for damages against 
the shipping Co., held , that Ihe mate’s receipt 
as it was called could not be regarded to be a 
negotiable security nor a bill ot lading, nor a 
document of title, and that no practice of general 
application among merchants existed by which 
sucb a receipt was regarded as negotiable in the 
ordinary course of business. The document 
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being a simple ordinary receipt for goods and the 
shipowner was not liable to the assignee »n the 
absence of notice to him. The circular was only 
imended to afford protection to the Company 
which t 'e company could give up if satisfied of 
the identity and solvency of the owner and it 
did not give the assignee a cause of action 
against the shipping Company, (lord Show). 
T. S. Natchiappa Chetty v. Thp I it r a wady 
Flotilla Co. 22 I. C. 31 1 : 

41 Cal 670 : 18 C. W. N 457 : 12 A L. J. 211 : 
15 M. L T 193 : 7 Bur. L. T. 40 : 19 C. L J. 265 : 

16 Bom. L. R. 298 : (1914) M. W. N. 163. (P. C.) 

-S. 108— Share certificate allowed to he 

with broker—Transfer by latter — Estoppel. 

Where the owner of shares either signs the 
transfer fo^ms and delivers the same wrh the 
share certificate to a broker, or where he allows 
them to be in the broker's possession, knowing 
that thev are in such a condition that a broker 
can deal, with them, and tbertbv enables him 
to part with them to another who la^cs them 
bona fide for value without notice, then the 'me 
owner s estopped from questioning the »itle of 
the purchaser, who has taken them upon the faith 
of the apoarent authority of the broker to deal 
with them. Such a bona file purchaser gets a legal 
and equitable title under his purchase and can 
register himself as owner. (Kan*a, J.) Fazal 
v. Mangaldas. 66 I C. 726 : 23 Bom L.R. 1144: 

46 Bom. 4b9 : 1922 Bom. 303. 

-S. 108 —Railway receipt — Mercantile 

document of title — Endorsee. 

A Railway receipt is a mercantile document of 
title and an endorsee thereof can maintain a suit 
for the lo>s of the goods covered by it (Beaman 
and Hayward , JJ.\ Dolat Ram v. B. B. and C. 
I. Ry. Co., 25 I. C. 380 : 16 Bom. L. B. 625 : 

38 Bom. 659. 

-Ss. 108 and 178— Shares—Transfer by 

pledgee —Bona tide purchaser for v*lue — Negotia¬ 
bility. 

“Possession” in Excep. I to S. 108 does not 
apply in the case of qualified possession such as 
that of hire of goods or where the possession is 
ditlerent from mere possession for specific pur* 
oese. A pledgee’s possession is not such as 
tpoitles him to deal with the goods in fraud of 
hnt rights of the owner. The deft. Bank 
bought 25 jute shares for one uf their consti¬ 
tuents consisting of a share certificate and a 
blank transier deed signed by the rtg s^ered 
holder and put them in the custody of their 
Head Clerk in the usual course. The clerk 
fraudulently disposed of them to a certain 
person who again sc Id them to other persons. 
Held that the He»d Clerk was not in possession 
of the shares within the meaning of S 108 and 
that the purchasers acquired no title in them. 
Share certificate with blank transfer deeds signed 
by the registered holder were nor negotiable in¬ 
struments. (^haudhury, J.) Roop Chand v. 
The National Bank of India, Ltd. 48 I. c. 975: 

46 CaL 842 : 22 C. W. N. 1042. 
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- St. 108 and 109 -Shares—Transfer by 

person in possession—Possession obtained frau¬ 
dulently—Share cirttficaie with negotiable trans¬ 
fers — Goods—Meaning of. 

Share certificates accompanied by transfer 
deeds endorsed in blank by the registered holder 
are nol negotiable. With reference to such 
blank transfers duly signed by the registered 
holder ol the shares the rule is each prior holder 
confers upon the bona fide holder for value of 
the c^rtifi'ate lor the time being an authority to fill 
in the name of the trans'eree and is estopped from 
denying such authority, and to this extent, andtin 
this manner but no further he is estopped from 
denying the title of such holder lor the time being 
plff. claimed to be the owner of 25 jute shares 
which they pu'chased Irom the de't L on 
7—5—1917 and got their names registered in 
the books' of the Company. At the time ol the sale 
the plff. obtained possession of the certificate for 
the said shares and a blank transfer deed signed, 
bv the ipgistered holder. The deft. L. bought 
the said shares frotr one U. who fraudulently 
obtained possession cf them from the deft S. wh) 
was the owner of the said shares. It was not 
clear what was the nature of the transact'on 
between the defts. L and U Thepuichase by 
the plff. was bona fide and for value. Held, that 
the plff. did not acquire anv title to the said 
shares and were eot'tled to the value thev paid 
for them from the deft. L. with interest, the ex¬ 
pression ‘ goods * in S. 108 of the Contract ACt 
includes all moveable property. ( Chaudhuri , /.) 
Hozarimul Shohanlal v Satish Chandra 
Ghosh. 48 I. C 966 46 Cal. 331 : 

22 C. W. N 1036. 

-S. 108 —Sale of goods—Delir cry order — 

Transfer of Property Act, (IV of 1882), S. 137, 

Under Contract Act, S. 108 and T. P. Act. 
S. 137 there is now a statutory recognition or a 
delivery order as a document of title and under 
it the transferee acquires a title to the goods. 

I Jenkins , C. J. and IVoodroffe , /.) AN«lo India 
jr-TE Mills Co. v. Omadamull. 10 I. C. #59: 

38 Cal. 127. 

-Ss. 108 and 178—Bona fide Purchaser 

from gratuitous bailee for a specific purpose — 
Rights cf. 

Where a gratuitous bailment of jewels for a 
specific purpose is made and the pledgee sells 
them to a bona f de purchaser for value without 
notice, held t^at the laMer does not acquire a good 
title to the jewels as against the real owner eiiber 
under the Trusts Act or under Ss. 108 and 178 of 
the Contract Act. The word ‘possession’ in S. 178- 
is used in the same sense as in S. 108 and 
neither of the sections applies where the posses¬ 
sion is qua'ified rr for a ^ecific purpose. ( Ayling » 

O C. J. and Odgcrs, J.) Katta Ramasami v. 
Kamalammal. 14 T. W 699 : '.0 I. C 448 : 

(*921) M. W. N 601 : 42 M I J. 82 ; 

30 M. L T. 166 : 45 M. 173 : 1922 M. 44. 

--8 . 108— Moveables — Mortgage of fur- 

rbaser from mortgagor — Moveables , bona fide 
purchaser from mortgagor. 
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A bona fide purchaser of hypothecated goods 
from the hypoihecaior without notice oi the en¬ 
cumbrance, takes the goods free of it. ( Phillips 
and Kuvtaraswami Sastri. JJ) Sreekam v. 
Bommireddi Venkata Ramaiah. 

42 Mad. 69 : 47 1. C 976 : 36 M. L. J. 450 : 
24 M. L. T. 454 : b L. W. 617: il918) M. W. N 718, 

-Ss. 108 and 178 —A pplicabih ty of — Inter¬ 
mediate possessor — T.P, Act , 6. 41 —Right of bona 
fide furt baser. 

Ss. 108 and 178 of the Act apply only where 
the intern ediate possessor is tDtnled to a legal 
dominion o\ei the propeitv and not where he 
has the custody thereof. 12 B L. R. 42; 24 Bom. 
458 ; 27 Mad. 424. Fol*. Pntna Jacu, the rights 
of a legal owner should be i roteettd. unless he 
has induced inn< cent purchasers or pledgees into 
the belief that the intern ediate possessor is the 
true owner. Mere bona fides of the purchaser or 
pledgee is not enough ; he will have to prove that 
by some act or omission the true owner has for¬ 
feited his right to rec< ver back his possession. 
(Seshagin Atyer, J.) Seshappier v. Subkamania 
Chettiar. 38 Mad 783 : 23 I. C. 174 : 

15 M. L. T. 221 : (1914) M. W. N. 319 : 

-S. 108— T. P. Act, S. 53. 

B made ovei his buffaloes to S. in settlement of 
a debt, and then h'ted them from him. Laier he 
sold or rather made them over in settlement of a 
debt to A'. Held that S was entitled io iecover his 
buffaloes. ( Duckuorih . J.) Shaung Nyan v. 
Ko MaUNG. 1 Bur. L. J. 164 : 1823 Rang. 98 il). 

--Ss. 108 and ITS—Document showing title 

—Law governing , transferability of. 

A document sho" mg tide to goods represents 
the goods to which it relate s and the Law govern 
irg its transferability is the same as that lor the 
goods themselves and is contained in Ss. 108 and 
178. The test whether a document is a ‘Document 
cf title* or a * document showing tide’ is whether 
the document is used in the ordinary couise of 
business as pro f of possession or control of the 
goods or as autho ising by endorsen ent or deli¬ 
very. the posses>or ol the document to transler or 
receive the goods. A delivery order is a document 
of tide and properly passes to the transferee of it 
but it has no value when the delivery of goods 
has been made to the person entitled. 40 Bom. 
630 (P. C.) Foil. (Fox, C. J, and Ormond, J.) 
Khoo Go Khwetv. Nanigram Jaganath Firm. 

40 I. C. 86 : 10 Bur. L. T. 02 : 9 L. B R. 143. 

--S«. 108 and 109— Delivery order. 

Delivery orders given bv a Bank to their godown 
keeper to deliver a certain Dumber ot unspecified 
cases is not a documen 1 ol title under S. j08 and 
by the order, the lien of leave for their dues is not 
lost. They were mercantile documents of title 
and the endorsee cannot claim higher rights 
than the endorser. What is a mercantile docu¬ 
ment of tide is a question of fact. The es. 
sential object < f a document of title is that it 
should be used as evidence of title. Endorser of 
delivery order gives an implied warranty of title. 
{Pratt, J. C. and Crouch, A. J. C .) Rupchand 
Ramchand v. Hukumatrai. 42 t. C. 829 : 

, 1 11 S. L. B 66. 
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-S. Iu8, Excep. (1)— Applicability— Hirt 

Purchase 

S. 108, Excep. 1 does not apply to casts of 
qualified possession e. g., an owner under a hir$ 
purchase agicement. (20 W. K. 467 Hoil., (Ratti- 
gan, C. J.i Singer Manufacturing company 
of Lahore v. Nai/.a Ali. 4b 1. u. 888 : 

144 P W. R. 1918 : 5 4 P. K. 1919. 

-S 108. Excep. 1—Hiring a sewing ma¬ 
chine with option cf purchase—Sate by Inter be- 
fote exercising option— Rights of junh^ser. 

A purchaser Loin the hirer oi a seaiig ma¬ 
chine with an cpmii to imchase it, who lias not 
exeiosed ihc tptitn ot pm chafing ti e machine 
can net invoke the provisn i s oi Exception 1 to 
S. 108 of the Contract Act, and is liat le in trover to 
the owner alt ho 14 h he aeleu in pt 1 K et got d laith. 
lv B L. R. 42 : 51 F. k. 1810 : Hetty v. Mathtws 
(1895) A. C. 475 refer red to. 27 P. R. 1 02. doubt- 
t d. (shaai Lai, L. J.) A hn ad Jan v. The Singer 
Sewing Machine Company of Rawalpindi. 

67 1. C. 638 : 3 Lah L. J. 249. 

S. 108, E.vcep. (1) — Hire purchase agree¬ 
ment — Tiunsjer— Rights ol purchaser. 

A person who obtains an article under the hire 
purchase system does not Lecotut the owner 
thcreol till lull payment is made. Until then he 
is only entitled to the use 01 the article subject tQ 
the control ol the owi er The pi.sbcji.ioD 01 the 
hirtr is mere custody and possession tor a jpe- 
cific or limited puipose a- d not a judicial posses¬ 
sion unaer a right as contemplated in S. 1U8, 
Excep. (1). A transfeiee irom the hirer gets no 
t tie to the propeity 20 W. ft 467 : 11 bom. 704 : 
24 bom. 468 : U. W. 359 : 11 bom. L. K. 920 ; 
12 Bv^ui. L. R. 416, Rcl. ' Kanhaiyu Lai , J, c.) 
Albert v. singer sewing Machine Co. 

03 1. u. 60 : 1 U P. L. K. (J. C.) 43. 

’ “S. 108, Excep. (1;— Applicability — Sale of 

goods — Title— Goud faith. 

Expl 1 to S. 1U8 oi the Ac applies to any sale 
of a moveable property b> any persdi in any kind 
of possession, so long as .he possession was by 
Cvjiisent ol the owner aud the vendee ac.s in good 
faith. I Heald, A. J. C.j Dulab Das v. Ma Win. 

69 I. C. 965 : (1020/ 3 U. b. R. 217. 

—8. 108, Excep. (1) —Paddy entrusted f® 
Miller for grinding—sale of—Document of title — 
Mate's receipt. 

Where paddy is entrusted to a miller for milling, 
his possession being a qualified one is not pio- 
tected by the Excep. *1; to S. 1U8. A mate’s iece pt 
is not a document showing title to goods with 
Excep. (1) to S. 108 of tfie Conliact Act. 44 Cal. 
O70 : 40 Bom, 630, Rcl. [Twomey, C‘. J. and 
Mating Km, J.) Ellerman Kice Mills, Ltd v. 
BeGyi. 56 1. C. 239: 12 Bur. L. T. Ib4. 

8 108, Excep. (1) —Sale in good faith— 
Passing of title. 

An honest purchase made carelessly without 
making pr. per enquiries is not made in good 
faith and does not convey any title. ( Parlett , J.) 
Maung Aung Pa v. Maung -1 Maung. * ’ 

12 I. C. 809 :4 Bur. L. T. 128. 
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-- 8 . 109— Warranty - Wa-ver. 

A warranty b the seller thai the horse sold is 
sound is not waived by the tact of the put chaser 
ob'air iog a Veterinary Doctor’s certificate as to 
the soundness of the h >rse Richards , o. J. and 
Banericc , J.t OGRady v . Herbert Winn. 

14 I. C. 135 : 9 A L. J. *>6*. 

-Ss. 112 and 113— Warranty of quality - 

Re-sale. 

To recover special damages for a breach of 
warranty in a re-sale it i- neces ary that the 
buyer should not have been negligent io failing 
to detect the inferio'i'y of the g >ods htfo e he re 
sells or deals with 'hem. (Broadway , /.) The 
Firm of kotumal Malcharan Das v. The Firm 
of Behari Lal Jaugamal. 22 P L. R ly21 : 

59 1 . C. 424 : 16 P. W. R. 1921. 

-Ss. 113 and 114— Sale of eoods—Implied 

warranty of fitness - Railway sle p-’rs—G-od* to 
be passed by vendor's agent—Damages —Right of 
buyer. 

t-lft. entered into a contract with tne delt. for 
the supply ot sleepers for Railway and the con¬ 
tract contained tne following clause :—“ Ihe pas¬ 
sing by our friends, the B B T. Co,, Ltd. is as 
usual final as regards both measurement and 
quality.’’ In an action for damages f >r breach 
of warranty, held, on the true construction oi the 
contract the contractors could not supply anything 
they choose but the supply should be according 
to the standard set up expressly or impliedly ua- 
der the contract or at the least must be reasona 
bly fit as sleepers of the dimensions prescribed 
for use by the Railway Company. Tne right con¬ 
ferred by the clause on the suppliers amounted 
merely to the right to determine bv and ihrough 
the skilled and experienced persons who n they 
should necessarily employ for the purpose, acting 
honestly and impartially, whether the goods sup 
plied, were in conformity with the requirements 
of the contract under which they were so supp 
lied. Held , further, that the men employed to 
4 ‘pass*\ the sleeper never approached the real 
question they had to determine, viz., the confor 
mity of the good* supplied with the contiact un¬ 
der which they were supplied ; and it they never 
applied their minds to that but merely determin¬ 
ed that the sleepers were fit to be sent on as 
manufacturers of their employers there cannot be 
any '‘passing” of the sleepers under the contract. 
{Lord Atkinson.) Bombay Burma Trading Cor¬ 
poration Co-, Ltd v aga Mahomed. 

34 Mad. 463 : 38 I. A. 169 : 16 C. W. N. 981 : 

119111 2 M. W. N. Ill : 10 M L. T. loO : 

13 Bom. L. K. 813 : 14 C. L. J. 326 : 
$ A. L. J. 1208 : 12 I. C. 44: 21 M.. L. J. 1110 (P.C.). 

_Ss. 113 and 118— Sale of goods—Goods 

not answering—Description Remedy. 

A buyer can refuse to take delivery of goods 
when they do not correspond to the description 
the contract and is not liable .for damages to 
the vendor arising from the breach. (Broadway, 
J.) Firm of Prabhu Dial Kishan Chand v. 
Harichand, 65 I - c - 2o9 - 

--^—^ 8 . 113— Merchantability of goods-Test 

of—Damages to major portion of goods—Effect of. 
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The effect of S. 113 of the Contract Act is that 
when ihuie is no express warranty in tue sale of 
goods, thee is an implied warranty of merchanc- 
ab ii y. The questi >n w .et-ier goods aie ‘mer¬ 
chantable” in law is a question of m xed fact and 
law. A bale of a thousand pieces of piecegoods of 
which iiine-temhs are damaged, however slightly, 
is radically unine. chantable a«*d a sellei cannot 
force -ucn goods on an unwilling bu>er. In .'UCh 
cas.s iiieie is no room for the application of the 
principle • f de minimis. 8 L. W. 192 : il910) 2 K. 
B. 937 : 1 10, 2 K B. 831 Ref. yCoutts Trotter and 
Ramvsam, JJ.\ Messrs Nalli & ~o. v. V. A. A. 
R. Firm. 43 M L. J. 208 16 L W 145 : 

(1922) M. W. N 468 : 32 M. L T. 158 : 

69 1. C. 396 : 1923 M 252. 

-Ss. 113 and 116— Sale of goods by dcscrip" 

lion — Warranty — I»specti<n or good*—Effect. 

Under S.tli oi tne Contract Act wuich lollows 
the Engi sh La v,where goods are sold by descrip¬ 
tion there is an implied warranty that the goods 
shall be ot merchantable quality Tins is so even 
when toe purchase is after inspection, but if the 
buyer has x .in ned tie goods tn re is mi implied 
waranty wit • icgaids denes which such 
examination would have revealed (Wallis, C. J- 
and Sooncer. J.i Peer Mahomed Rowther v. 
Dallokam Jayanarayan. 

3a M L J. 180 : 24 M. L. T. 227 : 

(1918) M. W. N. 6>8 : 47 I. C. 555 : 8 L- W. 192. 

- 8 . 113 —Sale of goods not answering 

description - Remedy of purchaser. 

Wuere goods offered lor ^ale in execution of a 
decree are desorbed as of a pailic lar denomina¬ 
tion, and every circumstance p lints tn the buyer 
having c nitrac ed f .r the specific g >ods produced 
as described and the g uds tendered do not 
answe- that description the purcna-*er is eul tied 
to reject them and it he has naid lor them, to 
recover the price as money hid and received for 
his use. (SI ilira , A. J. C.) Tukakam v. Deoji. 

54 1 0. 815. 

- - S. 113 —Sale of goods — Warranty. 

S. 113 dues not apply to a sale of specific goods 
which were before the parties at the time of the 
negotiat-onsbecause such a .-.ale *s not one of goods 
as being ot a ceitain denomination, a- to give rise 
to the warranty rele«red to in the section, that tne 
goods were such as are "commeicially kiiowo by 
I hat denomination." ( Lindsay , J. C .; Fateh 
Chand v Lac«imi Narain. 67 I. C. 481: 

7 0. L. J. 312. 

-S. 113—Commission Agent— Implied — 

Warranty. 

A Commission agent, buying goods for his em¬ 
ployer, d ffers from the ordinary seller 
in what he stands to gain by the transac¬ 
tion ; instead of getting a profit on the pi ice he 
gets a payment byway oi commiss.oo. Butin 
other respec s they are on the same looting as re¬ 
gards the buyer, S 113 applies and there is a» 
implied warranty that the goods supplied are of 
a certain den--mination. (Harinoll, C. i <end 
Twjmey. J) Govindaswami PiLLAi v. Koola- 
yappa KOWTHEB. 25 1. C. 927; 7 I. B. B. 
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-8. 114 -I n plied contract as lo warranty 

exists — Caveat-emptor. 

In England the common law ru'e depends upon 
whether the bu er relied on his own jud men' 
or the sellers. (1 QB. 197 R f.i But dis’ioction is 
not made in the Indian C 'ntract Act the co .str «c- 
tiori t.nt the words ha e bee o'dered in S, 114 
imply that the buver is relvng on the selle's 
-judgment is a strained construction oi the section 
and there is no reason whv the sellers s ould be 
excused fr >m the performei.ee of his contract 
because of what may or may not be passing in 
'toe buyer’s mind, A seller of a motor car impliedly 
-contracts to tell a car that is leasona Iv fit lor use 
as a motor car. (Pratt, J. i Huruut John Amies 
v. Jal P. Virji. 25 Bom L. R 778: 77 I. C. 150 : 

1024 Bom. 41. 

—— S. 118 —Refusal of goods by buyer—Place 
of delivery—Costs of carnag'. 

It is ii> t the duty oi the purchaser who tefuses 
to take delivery to return the go >ds to me seller 
from the place of delivery at his cost, i Griffin 
and Chamicr , JJ.) Phaggumvll *. Babu Lal. 

35 All. 325: it) l. C. 2o4 : 11 A. L. J. 315. 

-S. 118— Scope of — Acceptance. 

The question of accepta nce dues not arise 
when the property in the g >ods has passed to the 
buver. The provisi ms ot S l Its do not aoply 
where the property in g iods has pa'Sed to the 
buyer ; for where the oroperty i . goods passes by 
appropria’ion on the part o’ the seller and assent 
on the part of the buyer, since the apoiopriatiou 
can onlv be of goods of the c ntract description, 
the condi ions of the cmitiact are ex hypotnesi 
complied wi h, The ca-^e contempla ed by S. 118 
is one where there has been a conuact with a 
condidon and tne condition is b'Oken. In such 
a case the buyer may Waive that right of rejec¬ 
tion and accept the goods. The property in the 
goods then passes by the buyer’s icoeptauce and 
if the buyer thereafter refuse? to pay f >r and take 
delivery of the goods, the seller is entitled to sue 
the buyer for tne price. (Malta , J ) N. Buch & 
Co. v. Gordhandas Mavji. 70 I U. 877 : 

24 Bom. L. B 991 : 1923 Bom. 92. 

-S. 118— Period of seller's liability. 

The liability of the seller cease 3 with the trans¬ 
mission of the delivery otder, on receipt of which 
the buyer should, under the terms of the contract 
for sale, clear the goods, and fiom that date the 
seller can claim interest and god >wn rent. The 
seller’s holding of the goods for the buyer is as 
effective as physical delivery to the buyer. (Scott 
C. J. and Heaton . J.) Ratunsey Rowji v Bom¬ 
bay United Spinning and Manufacturing, 
Company, Ltd. 41 Bom 518 : 37 I. C. 271 ; 

18 Bom. L B. 632. 

-S. 118— Exchange — Time as of the es¬ 
sence of contract—Consent decree 

Under a consent decree the plff.’s house was to 
be exchanged for a house of the deft, aiter the 
plff. had constructed on his premises a well and 
a tank The exchange took place in June 1912 
• before the well and tank were built. The piff. 
did not make the addit-ons withm the stipulated 
»4ime; but two years later he applied for execution. 
•Tbe deiL resisted on the ground that time being 
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of the essence of the contract, so much of the 
consent dec»ec was voidable at his option Htld, 
•hat time was not of the essence of the contract, 
for at the time the consent decree was made, the 
deft did not regard the additions which were to 
he made to the plff.’s house as important as he 
did not insist on the completion of the well and 
tank before the 30th June 1912 \Beaman and 

Heaton , JJ.) Bhagwant Gopal v. Appaji. 

36 I. C. 698 : 18 Bom. L. B. 803. 

S. 118— Goods not in accordance with 
contract—When to be rejected —Onus to prove 
refection in reasonable time. 

When the goods are delivered to the vendees 
the onus is upon them to prove that they had in 
fact rejected them as of infeiior qual ty within a 
reasonable time. (Sanderson, C. J. Woodroffe and 
to»okcrjce, JJ.) Kissen Doyal Jitsf.ria v. Aska- 
ran Chowthmull. 34 I C. 290 : 23 u L. J. 415. 

S 118 Sale of goods — Retention by 
buyer —Return of goods—Warranty - Reasonable 
time- 

Where the goods are sold and delivered to a 
buyer »t is open to the buver to have the goods in 
his custody for a reaso> able time in order that he 
may examine them and see whether they comply 
with the warranty. At the same time, the buyer 
loses his rights to reject the goods by any act 
a nounting to acceptance. Mere receipt of goods 
is no acceptance but such a recei t will be¬ 
come an acceptance if the goods are not reject¬ 
ed within a reasonable time. 23 C. L j. 415. What 
is reas nable'ime is purely a question of fact 
and has to be decided on the circums r ances of 
each case. A period of 18 days was held not to 
be a reasonable time in the case of cotton goods, 
t Broadway and Martineau JJ,). Firm^fProbhu 
Dial Banwari Lal ok Delhi v. Din Nath 
Kapur. 65 I. C 464 : 4 U. P. L. B. (L.) 26 : 

1922 Lah. 127. 

-8. 118 Sale of goods—Sample—War¬ 
ranty—Breach, 

Where the purchasers complain that all pur¬ 
chase is not of the stipulated quality, they have no 
right to ask for sample before taking delivery 
but they should take delivery and then make them 
cla-nv (White, C, J. and Tyabji, J., A. K. Sri- 
rangam Chetty & Son v, M. Sab apathy 
Chetty & Co. 21 I. C. 673 : 

(1913) M. W. N. 895, 

- 8. 118— delivery of goods—Breach of 

warranty—Acceptance —Notice. 

A buyer who discovers a breach of warranty 
on delivery of gools can claim compensation for 
breach of contiact under S. 118 of the Act only 
alter giving notice of it t j the seller ii he accepts 

tne g ;ods. Taking delivery of goods for sale to 
avoid further toss does not affect the question of 
acceptance. (Sankaran Natr, J.) Palaniappa 
Chetty v. Bullock Brothers & Co., Ltd. 

14 I. C. 248. 

- s - 118 —Sale of goods—Breach of war¬ 
ranty-purveyor's report-Binding on seller— 

1 Trade usage. 


* 


7 


1447 


• 1448- 


CIVIL DIGEST, 1911—1923. 


CONTRACT ACT (IX OF 1872', S. 119. 

In Karachi there is a trade usage by which if 
an lcd'an buyer ol cottc from an European 
firm wishes to claim an allowance the surveyor s 
reports must be brought to the firm s Manager 
before delive ry is taken, and the Manager has 
then the o >tion of accepting the award or refus- 
ir g to do so and tendering other cotton in place 
of that for which an allowance has been awarded, 
provded that is do -e within the time allowed tor 
the deli'ery This usage is legal and consistent 
wtiS 118 of the C ntractAct. If the buyer fails 
t-i show a survey repoit to the Manager before 
taku g delivery the allowance awarded bv it can 
n< t be claimed under S. 118 of t i9 Contract Ait 
or the tei ms of the contract. ( Fawcett , A J. C.) 
The Firm of Kushiram Milkiram v. The Firm 

of Messrs Ralli Brothers. 

49 1. C. 449 : 12 S. L. R, 78. 

-S. 119 —Larger consignment of goods 

than ordered. 

When a larger supply of goods than was actu 
ally ordered is consigned, the per'on who has 
ordered t >e goods caum t refuse the consignment 
in loto w h en the goods actually ordered is sever¬ 
able from tne rest w.thout risk or trouble. 
(Stshagiri Aiyar and Phillips, J J.) Peralal 
Krishnayyan Chetti v. Padmanathan Chft 
TIAR 5 L. W. 149 : 37 I. c 792 : 

(1917) M. W. N. 91. 

-S. 119 —Sending more goods than was 

ordered—Consignee has right of relation. 

A consignee of goods has got the light to reject 
the goods when more than what was ordered is 
sent The fact that the consignor’s agent subse¬ 
quently offered to reduce the consignment canoot 
aRect the legal position of the parlies. (Foster, J.) 
Jijgal Keshwar Bholavath v. Kishori Lal 
Behari Lal. 74 I. C. 923 : 1024 A. 63. 

-8. 120 —Breach—Wrongful refusal. 

Wrongful refusal by the purchaser to accept 

the goods sold to him amounts to a breach of 

contract of sale. (Reid, C. J. and Chevis, J.) 

Delhi Cloth and General Mills Co , Ltd. v. 

Kanhaiya. I 44 B 1913 • 

111 P. W. R. 1913 : 19 I. C 93 : 

80 P. B. 1913. 

-S. 123— Sale, when voidable. 

A sale is voidable at the instance of the 
buyer under S. 121 Cont-act Act by reason ol 
puffers being employed to rais-r tie price by 
fict»t ous b ds. ( Chevis and Lc Rossignol, J J ) 
Sri Ram v. Chhabbu Lal. 3 P. W B. 1916 : 

31 I. C. 689 : 40 P L. R 1916. 

_,— Ss. 124 and 125— Covenant against loss 

— Breach- Suit for damages when person indem¬ 
nified had not paid money. 

The mortgagors paid the mortgage money to a 
person claiming as the heir of the morigagee on 
obtaining an indemnity from a third person. 
Subsequently another person claiming as heir of 
the mortgagee sued and obtained a decree agains- 
the mortgaged property. In a suit by the mort¬ 
gagors, Held, that the suit was not premature, 
as the indemnified might call upon the indemni- 
fier to pay the debt to him before having paid 
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himself. (1915) 2 Ch. 476 Foil. (Richards C. 
and Banerjee , J.) Chiranji Lal v, Naraint. 

41 All. 395 : M I. 0. 168 r 
17 A L. J. 394. 

-S. 124— Contract of indemnity — Decree 

against defendant—Third Party notice— Claim 
should be confined only to amount dfcreed. 

If in a suit under a contract or right of indem¬ 
nity «he real sum due by the deft, (or which- 
the plff. has obtained a decree is le*s than the 
real loss incurred by the deft, the latter cannot 
ask for a decree, on a third party notice, for this 
latter sum, nor can be split up bis claim rartly 
for the amount decreed and partly for the differ¬ 
ence between that amount and the Iota’ loss. 

( Marten , J.) Weld and Co. v. Sher Ahmad 
Ekbal Ahmad. 59 I. C. 10. 

-Ss. 124 and 125— Indemnifying surety — 

Mortgage attachment. 

Where defts mortgaged certain property which 
was a'Uched in execution of a decree against deft, 
and the mortgage deed erntained an indemnity 
clause in case of loss and the propertv was so d in 
execution, whereupon the plff. sued 1 1 enforce the 
indemnity clause, hchi, that the plff.’s claim must 
succeed as the mortgage was lawful as between 
the plffs. and defts (Leslie Jones and Wilber- 
forcc, JJ.) Nathu Mal. v. Ganga Ram 

63 I. C 108. 

-S. 124 —Vendor undertaking to in¬ 
demnify the vendee against litigation—Vendee 
can claim pleader's fees. 

Where the vendor contracts to indemnify the 
vendee against Ihe costs of litigation as to the 
title to the property, the vendee can claim 
pleader’s fees unless they are unreasonable. 
(Wallis, C.J. and Sesliagiri Aiyar, J.\ Venkata 
Rangayya Appa Rao v Bommadevara Satya- 
Narayana Varaprasad Rao. 43 Mad. 898 : 

39 M..L J. 316 : 28 M L. T. 188 : 
60 I. C. 164 : 13 L W. 297. 

-Ss. 124 and 125— Contract of indemnity 

— Loss^-Compensation. 

Where an assignee of a debt, whom the 
assignor had ag r eed to indemnify against loss, 
sues on the debt and his suit is dismissed alter a 
fair trial, he is ent'tled to be indemnified. The 
mere failure to examine a witness whose evidence 
was bona fide thought to be unneces^ry will 
not bar his right cf action against the assignor. 

(Sesliagiri Aiyar, J.) Ramaswami SastRI v. 
Kali Raghava Aiyangar. 

43 I. C. 124 : (1917) M. W. N. 868. 

-S 124— Indemnity—Stipulation to dis¬ 
charge existing encumbrance in sale, whether. 

A stipulation in a contract of sale to dis¬ 
charge an existing encumbrance on the pro¬ 
perty sold, is in the nature of an indemnity, 
(Abdtir Rahim and Srinivasa Aiyangar, JJ.) 
Kaliyammal v. Kolandavelu Goundar 

38 I. C. 188 : 5 L. W. 228. 

-S. 124— Indemnity—Absolute promise — 

Uon-performancc—Cause of action. 

Where the defendant's promise is an absolute 
one, an action can be brought Ihe moment t* ere 
is failure of performance and a plea for non- 
damnificatus would be bad. 2 B. and Ad, 772 i- 
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8 M. & W. 657; »18>6 2 Ch. 3>5, Ref ; 14 M. L. 
J. 285. Dist. {Wallis and Ayling JJ.) Rama- 
LJNGATUDAYAN V. UXNAMALI ACHI. 

24 I. C 873 : 38 Mad. 791 

-*S. 124— Principal and surety — Forbear¬ 
ance to sue principal, whether consideration oj 
surety's pionise to pay. 

Forberance to sue principal at the surety’s 
req iest, is sufficient considers' ion for promi-e by 
a surety to pay the amount himself. « Wallis and 
Munro, JJ.) Vi it a Sadasiva **. Ramachandra 
Raja. 12 I C. 126 : (19111 2 M. W. N. 145. 

-Ss. 124, 126 and 132 — Suretyship and 

i tide mnity — D isti tut ion. 

To create a contract of suretyship there must 
be creditor, a principal debtor and a suieiy who 
is liable for the liability of the ptii cipal debt r. 
The relationship may be established by an agree¬ 
ment, between 'he principal dcbtjr and the su<ety 
fo which the creditor is or is not a paity, thai 
one of them shall be liable on the default of the 
other. Hut where the contract between the 
surety and the cred tor is not a collateral under 
taking bui c-eates an original liability between 
them then it is contract of indemnity, t Mullick 
and Thornhill , JJ.) Mahabir Prasad v. Sri 
NaraiN. 4 Pat. L. W. 437 : 3 Pat. L. J 396: 

46 I. C. 27 : 1918 Pat. 328 

- S. 125— Sale of land—Vendee directed to 

&ay off mortgagee of vendor—Default—Damages 
—Liability for. 

A vendor directed the vendee to pay off certain 
morgages created by the vendor, out ot the sale 
.price. The vendee defaulted. Tnc mortgagee 
sued the vendor and obtained a decree. In a suit 
for damages by the ve 1 d *r agamst the vendee 
without paving the decree amount, Held, that the 
cause of action for the breach oi covenant arose 
on the due of the sale and the suit having been 
brought six years after, was barred by limitation. 
(Karamal Husain and Tudball. JJ.) Raghubar 
•Rai v. Jaij Rai. 34 All. 429: 14 i. C 244 : 

9 A. L. J. 534 
# 

-Ss. 125 and 73— Sale of land—Vendee 

covenanting to pay debts of vendor—Brea k — 
Suit by vendor to recover amount—No proof of 
loss. 

Where on a sale of land a portion of the pur¬ 
chase money is le*t with the vendee on the under¬ 
standing that he was to pay cert tin debts of the 
vendor and the vencee also agreed to compensate 
the vendor m case of his deiault in paying the 
amounts, the vendor can sue tne vendee on a 
breacii ol the covenant without proof of actual 
loss sustained by him (veudo ) by such breacn. 
Tne covenant is an abs )lute one t > pav the 
purchase money in the way agreed upon and not 
a c *veuant by wav of indemnity. It was open to 
the vendor t > sue the vendee as soon as the latter 
made default in pa .ing the debts, as tney became 
-due. H6 Mai. 34*. 5 L VV. 228 Foil ; 31 All. 681, 
X)is r . (AbUur Rahim and Seshagiri Aiyar, JJ j 
Konu Kutti v. Kumar Menon. 

35 M. t. J. 692 : 49 I C. 313 :! 

24 M. L. T. 260. 
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-S. 125 — Indemnity contract—Right to 

damages—Sale of land. 

Suit for damages lies for breach of contract of 
indemnity for loss of po-scssion when the title is 
unpaired and not neccs-ariiy when possession is 
actually lost. ( OU-field and Sadasiva Iyer, JJ.) 
Bhawani v. Anantha Kamthi. 

20 M. L. T. 263 : 31 M. L. L 556 : 

4 L. W. 357 : 35 1.0. 789 : 

(1916) 2 M. W N. 244. 

-S. 125 — Suit by surety — Damiges — 

Measure. 

Su-t by surety on a contract of indemnity 
bet ore he has paid the money is premature. Pay¬ 
ment means payment ui money or its equivalent 
and not by the execution of a fresh bond. The 
amount recoverable is the amount which has 
been paid, whether under a contested decree or 
under a bona fide comp omise. (Mitira. A. J. C.) 
Anwarkhan v. Gulam Kasam. 

50 i. C 611 : 15 N. L. R. 78- 

-Ss. 126, 140 and 141 — Principal and 

surety—Oral contract—Surety paying off debt — 
Rights of. 

S. 126 of the Contract Act makes no difference 
between an o al and written guarantee, the for¬ 
mer being as equallv binding as 'he latter. Where 
a surety Iras paid off tne whole debt, he is ei titled 
to stand in the place ot the creditor who has been 
so paid off and is inti led to tne be elit oi every 
security which the creditor against the debter 
had at ihc time when the suretvship contract was 
entered into. ( Smart and Ryves. JJ ) Bakkat- 

UN-NISSA V. MaHBOOB ALI M JAN 

42 All. 70 : 1 U. P. L R. (H C.i 187 ; 

62 I. C. 684 : 17 A. L J. 1068. 

-8b. 126 and 1°8— Liability , meaning of 

—Contract of guarantee 

Liability' under Ss. 126 and 128 means a 
liability enforceable at law and il such iab»lity 
d es not exist there cannot be a contract of 
guarantee. (Batchelor , c. J■ and Kemp, J ) Manju 
Mahadev Shettu v. Shivappa Manju. 

42 Bom. 414: 46 I. C. 122 : 

20 Bom. L. R. 447- 

-Ss. 126 and 128— Limitation Act , Ss. 18 

20 and 21 and Arts. 7J, 65 and 115. 

A promissory note being payable on demand 
creates a present debt payable without den and. 
(indorsement bv peison on it *• re-payment 
guaranieed by me 1 ’ renders that per-on liable as 
a surety from that moment and his liability is co¬ 
extensive which the debtor as regards the quan¬ 
tum oi liability but not so as to save limitation. 
A payment by principal is not binding on the 
surety. A payment of interest creates a fresh 
starting point for limitation against the principal 
who pays it but not against the surety even 
though it was paid with the knowledge and con¬ 
sent of the surety and even at his request unless 
the payment is proved to have been r..ade on be¬ 
half of the suret* as well S. 128 Contract Act 
which|is in the nature ol an interpretaiion clausa 
and is directed to defining the liability of a surety- 
upon the terms of guarantee, was not intended to 
affect the statute of limitation. In this case it 
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was held that payment bv principal did not bind 
the suretv as the suit against the surety was held 
barred by limitation. ( Sanderson , C. J. and Moo- 
kerje',J) Brojendra Kisho^e v Hindusthan 
Co-operative Insurance Society. 

44 Cal 978 : 25 C. L J. 238 : 

39 I C. 105 : 21 C. W. N. 482. 

■ S. 126— Applicability Surety under 

S. 145. C P. C. 

Where on the arrest of A by a decree-holder 
for realising his decree-dfbt, B a relation of A. 
gives Government prombsorv notes as security 
for the fulfilment of the obligation under the de¬ 
cree, there is neither a contract of guarantee as 
contemplated by S. 126. Contract Act, nor any 
personal liability as surety under S. 145. C. P. C., 
(1908). This creates only an equitable charge on 
the P. notes in lavour of the decree-holder to 
secure the amount due under the decree This lia 
bility can only he enforced in a regular suit for the 
purpose and not bv way of an application und^r 
S. 145, C. P. C.. (1908i. l Fletcher and Teunon, JJ.) 
Brojf.xdro Lall Dass v. Lakshvi Narain 
KhaNNA. 29 1. C. 149 : 19 C. W. N. 981 


--3. 126— Relation of principal debtor and 

surety. 

Per Ramesam, J. —There need not be privity 
between a principal deb'or and a surety. All 
debtors whose debt the surety promises to 
pay are his principal debtors though they are 
not the objects of his benevolent intention. (S/>e«- 
cer and Ramesam, JJ.) Thirumalai SavuRI 
Naicker v. Royar. 13 L W. 5«9 : 

40 M. L. J. 529 : «2 I. C. 706 : 

(1921) M W. N. 334. 


■ — Sb. 127, 128 and 183— Surety—Sale of 

principal debtor's interest in subject of contract 
if discharges him on\surety—Forbearance of credi¬ 
tor to sue principal debtor. 

Anything done or any promise made for the 
benefit of the principal, tnav be a sufficient con¬ 
sideration to a surety for giving a guarantee. 
Where a person has become surety for the per¬ 
formance bv a lessee of the conditions of the 
lease, the fact that the lessee’s interest was sold 
in execution and purchased by a stranger does 
not have the effect of releasing the debtor o* his 
sureties from liability to perform the covenants 
and condiiions ol the lease as agreed upon by 
them. Mere forbearance on the oart of a credi¬ 
tor *o sue the princioal debtor or to enforce any 
other remedy, against him, does not, in the ab¬ 
sence of any provision in the guarantee to the 
contrary, discharge the surety. (Sir John Edge.) 
Kalicharan v. Abdul Rahaman. 

23 C. W N. 545 : 10 I W 35 : 

50 I. C. 651 (P. C.' : 

1 U. P. L. R (P C.) 53. 


--S. 127— Contract of suretyship—Merc 

recommendation — Consideration, 

A mere recommendation by one person to 
another to lend money to a third person does not 
render the first person, a surety or liable for the 
lotn, if given. 20 Bom. 765. Foil, 24 W. R, 445. 
Dist (Sadasiva Aiyar and Napier JJ ) Muthu- 
Kakuppa Mudali v. P C. Mu. Kathappa 
Udayan. 16 M Z. T. 194 : 27 M L. J. 249 : 

25 I. C. 726 : 11914) M. W. N. 706. 
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- 8. 127- Contract of guarantee — Con - 

sideration nrccssarv 

A contrac' of guarantee canno' be enforced 1 
unless th*re was some considerati n for the gua~- 
antee (Chamier, J. C ) Ram Gopal v Sahf.b- 
Jan Khan. 33 I. C. 732. 

-S 128— Principal and su r efv — Liability 

of—Limitation for suit against suret' — Staffing 
Joint. 

The liabilities of a rrirc'ral ard bi« surety 
though arising under the same trai sac*i°n are 
distinct, because the Habili'V of ihe «met' dies 
not neressa'ilv in a'l ra c e>- arise s'mnltai eonslv 
with that of the p-i• C'pal and it mu' happen 
that the remedv agsinst the principal is ha*red 
when the liabilih of the suretv an*es The ques¬ 
tion depends upon the terms of t s e contract of a 
guarantee bv wh'ch the suretv h-’d h, und Htn* 
self S. 128 of t'-e ^ont-ac Act h*s nr ifference 
to extinction o ( the liability bv tr e operation rf 
the statute of limita’i n tWalm-lcv and Huda, 
JJ.) Charu Chandra Brndopaduay* v. Faith¬ 
ful. 53 I. C. 999. 

-8. 128— Scope of—Principal an ’ surety — 

Liabilifv of suretv. 

S. 128 of the Act does not refer to t‘ e na’ure 
of the principal's obligation but ool to he extent 
of the suretv’s liability where a pe r so* 'tands 
suretv for attendance of another person be 1 ore a 
Court and Ihe a ter fails to attend he ore ’hat 
Court the suretv is liab e under the hn> d. i Mar- 
t in can . J.) Chhajjti Sinpht*. Fmpepor 

2 Lah. 204 r 22 Cr. L. J. 662 : 63 I C4'4 : 

3 U P. L. R. lL.» 77. 

-Ss. 128 and 130 — Liability of surety- 

insolvency of debtor. 

A creditor n ay «ue »he su-etv though he does 
not the insolvent principal debtor. The cause of 
acti-n arises in favour of the cred ; tor hen the 
principal debtor file* 5 his appheatinn to be declar¬ 
ed insolvent In a suit b\ ihe credi’or against 
the suretv princ : pal debtor need not he a party. 
(Scott Smith, J.) Gurdit Singh v Gum* c ivgh. 

50 I. C. 312 

-S. 128— Suit against su'etv on'v 

A suit mav he ma«nta ned against the i tire’V 
though the principal ba‘ rot been sued (/?»</»- 
gan.C.J and Shahdtn, J.) I’*NN*i.al Mar- 
war Bank. Ltd. 48 1. C. 424 : 91 P. R. 1918. 

- S. 128— Decree attains* f rind pal and 

surety—Appeal by Principal only — F.lf <*. 

When, on an appeal bv the rrinripal debtor 
onlv. against a decree ho f -h against him and the 
suretv, the decree against ihe principal *s reve»s- 
e'l, the suretv is not thereby discharged from his 
liability. 5 B *m. 647 and '2 Cal. 330. Foil. \Shah 
Din, J.) Sham La« v **ohvu Shah 

14 P- W. R. 1911 : 9 ».C. 742 : 

98 P L B 1912. 

-Ss. 128 to 135— Liability of surety—Debt 

extinguished by merger — Effect. 

The liab’htv of a sure'v is co extensive w»tb 
that of the principal debtor and the babili'v ceases- 
when the principal’s deb’ has been extinguish¬ 
ed by the merger of the estate of *he creditor anc# 
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the debtor. [Spencer, Ja Jekunnu nami Aiyar v. 
MUthu Kumaka Rama Swami Cmettiak. 

44 M. L J. 171; 72 1. U 194 : 17 L. W 473 : 

(19 9 3) M. W N. 253 : 1023 M. 3*0 

——- S. 128— Cause of action. 

Wbete the rause ot acii >n is .‘•ep?rate, the 1 abi¬ 
lity of the surety is al>o separate with r> sreci to 
each of the promisj-ory notes, although be became 
suiety for the consolidated amount. ( Abtittr Ra 
httn and Srinivasa Iyengar , JJ .) Ghulamasa 
RaVUTHAR V VlSHVA NATH CHFTTIAR. 

(1917, M. W. N. 344 : 40 I. C. 347 : 

6 L. 721. 

-fif. 128. 137 and 140— Surf iy can be pro 

ceeded against btfore principal debtor. 

A creditor can proceed agaiosi the surety and 
compel him to pay, before exhausting Vis reme¬ 
dies against the principal det ter. 19 B. m. 578 
Dist. (Ayling and Seshagiii Iyer , JJ.) I'aktha 
SARATHY CHETTY V. YBLCHOoRI NAKAYANA 

Chetty. 37 I. C. 401 : 5 L. W. 161 

-8. 128— Surety promising to make good 

'discrepancies,"— Subsequent letter to ft,hurt 
principal debtor with further business—Liability 
of surety. 

Where a surety promised to make good anv 
discrepa cies of the principal debtor in his deal 
ings with A to the ix'ent of Rs. 1,000 and wrote 
a letter subsequently to entrust the principal deb¬ 
tor with further business referring to the guaran¬ 
tee already given, his liability does not thr reby 
become unlimi'ed [While, C J.and Tyabji. J ) 
P. N. K Suryaprakasaraya Mudaliak v. Ma 
theson's Coffee Works. 

21 1. C. 322 : 14 M. L. T. 249; 

--8. 128— Liability of surety 

A surety becomes liable only on the contract of 
suretyship and not by the mere fact of the 1 an. 
He is liable tor each loan as soon as it is made. 
(Krishnaswami Aiyar and Ayling, J J.) Dwakka- 
dass v. Chivaka Lal Krishnaiya. 

(1011) 1M.W.N 41: 9 M. T-. T. 215: 
9 I. C. 204 :21 M. L. J. 457. 

-8. 128 —Death of principal debtor does 

not discharge surety 

Under S. 128 01 the Contract Act the death of 
the princinal debtor does not di.-charge the su r et 
from his obligation. ( Kotwal , A. J. C.) Laxman 
v, Gokakhji. 69 I. C. 657 : 1923 Lah. 145. 

— - - ■■8a. 128 t* 1A5 — Surety--Rights and liabi¬ 
lities of, 

A contract of guarantee is a contract stirictis- 
sitni juris. The sirety is entitled to insist on a 
rigid adhetence to the terms of his obligation by 
the creditor. He is liable only to re<und anv loss 
which arose in the ordinary and natural course of 
things. A guarantee-broker is not liable it s Her 
suffers loss on account of his own unreasonab.e 
delay in reselling the goods. [Crouch, A J. C.) 
The Mercantile Bank r. Tahilram Pfssumal. 

27 I. C. 809: 8 8. L. B. 112. 

———8s. 129, 130 and 131— Guarantor's death — 
Effect-Continuing guarantee-Fidelity guarantee. 

The guarantee of fidelity in a place of trust, e.g., 
the post of khazancliet of a bank for a fixed or 
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dr terminable period and of a permanent character, 
is not a continuing guarantee as defined by S. 129 
as a 'guarantee w h ch extends to a series of 
transactions” and is iheieiore not revoked by the 
dea- h f the guarantor. A khazanchte ni a bank by 
the express t< mis o( the contract if his employ¬ 
ment was lequiied to report upon the “cieoit, 
s Ivency ai d circurr stances” ot the customers. 
He d d net re oit his own fraudulent dialings 
^1 th the bank Hi la, that ii was a mi>feaaDce 
1 f the duties of a thazanchee within the <erm« of 
the aureeu ent. [Lord Phil it more,) S. N Sen v. 
Bank .f Bengal. 32 C L J. 223 28 M L T. 124 : 

10 L. B. B. 1>»7: 58 I. C. 1 • 2 U.P L.R. P.C.) 133: 

lb Bur L.T. 94 : 47 i.A. I(j4 (P C.J. 

-S 130 —Comparative ifficts of a con - 

tinning guarat tie and a guarantee cohering a 
detinitr cast. 

A contiiiumg gua-antee enables a surety to with¬ 
draw as to f dure transactions, but a guarantee 
covering a dehinti ca*e does not enable a surety 
10 nullifv tl>e secu it' by withdrawa bn means ot 
a mere notice to cn ditor. \hUt>her ana Rich¬ 
ardson, JJ) Abdul Baky v. Belayat Ali. 

37 l. C. 919 

-S '30 —Continuing guarantee. 

A suretyship u' der u. 41, R. b of the C. P. Code 
is not a coi tinun g gnarantee wuh n S. 130 of the 
Contract Act. ih'achcrolt a* d M*-lti>k t JJ.} 
Jagadamba Komari v. Nilkanth Na* ain Singh. 

32 I. C. 807. 

-3. 130 - Death of surety. 

Where the si-rety deposited ce.ta<n securities as 
security for lanh'ul disch rge of duty by his son, 
his death does m t aetenn’ne the guarantee, 
f Ormond Offg C. J. and Par,eit , J.) Bank of 
Bengal v. S. N. Sen 42 I.C. 900. 

— - S. Application—Suretyship. 

S 130 does not apply to spec al contract of 
suret>sh>p by surety to administration bond, 
irrespective of the grant of Letters of.Adminis¬ 
tration. [For C. J. and Twomey , J.) Maung Ba 
Oh v. Ma Pwa. 36 I. C. 1000 : 10 Bur. L. T. 237. 

-S 131 — Continuing guarantee—Docs not 

terminate on death of guarantor. 

Where no not ce is given as contemnla'ed by 
the bO'id b\ the g arantor during his life or by 
his legal representatives after his death, the estate 
must be held ha le under the con ract of guaran¬ 
tee. I Gohul P asa I and Ryves, JJ ) Muhammad 
Ubed Ullah v. Muhammad Iksha Ali.akhan. 

43 All. 132 : 61 I. C. 138: 18 A. L J 976. 

-bs. 133 and 139— Discharge of surety— 

Rescission of contract 

The plffs. ag-e»»d to buy from a firm a quantity 
of cotton at certain rate ai d time. The defen¬ 
dant as surety gua*a"teed the rerf rmance of the 
contrae . l he plffs. subsequently agreed to sell to 
the fir n the suite cotton for the sa e delivery at 
a higher rate. The plff. |med the de<t to rec ver 
the difference between the rates ot the two con¬ 
tracts or 1 he diff -re>'ce between the ra'e of the 
first contract and the raie on the due date of 
delivery. The detendant contended that he was 
discharged irom his suretyship by reason of 
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the second contract between the plff. and the firm. 
Held, that each of the contracts was capable of 
performance on the due date and there was no 
rescission of the original cnnt'artbv a new agree¬ 
ment and therefore the deft, was not discharged 
from suretyship. I Crump, J.) UdkRAM v 
Shivbhajan. 58 I. C. 272 : 22 Bom L. R 711. 

♦ 

-S l* 3 — Principal and surely—Variation 

in contract with princit'd. 

The plffs appointed deft Mo. 1 as their Sub-agent 
to sell eoods on commission and the latter was to 
get all the office expenses Deft. No. 2 stood 
surety for deft. No. I and expressly waived all or 
anv ol the rights as surety wh’ch may at aov time 
be inco 'Si«te"t herewith and which he might be 
otherwise eiitited to claim and enforce, and fur¬ 
ther ag r eed tbat the guarantee shall not be revoc¬ 
able at a *v time, but shall continue during the 
em ilovment of the sub-age. it ; subsequently, tie 
plffs. varied, w t tout toe knowledge or consent of 
deft. No. 2. their contract w th deft. No. 1 whereby 
the latter w»s t> receive commission, at a higher 
rate. A question having arisen whether the 
variation has the effect of discharging toe , 
surety. Held, that bv the variation, the surety was ! 
discharged as to transactions subsequent to the j 
variation. (Shah and Havward. J.) K. R. Chit- 
GUPHI & Co V. VlNAYAK KAs^INATH KHADILKAR. 

45 Bom. 157: 58 l.C. 184: 22 Bom. L.R. 659. 


A slight alteration in the coarse of business 
does not amount to an alteration in the 
main contract such as would affect the liab'lity 
of the surety. ( White, C. J and Tyahji, J.) p N, 
K. ^uryaprakasaraya Mudaliarp. Matheson’s 
Coffee yVokks. 2t l.C. 322: 14 M. L T. 249 

-S. 133 — Surety — Attachment before 

judgment -Arbitrati .n—Award. 

A surety living secu ity under O 38, R. 5, 
C P C . tor the value of property sought to be at¬ 
tached beiore judgment conti mes to be liable 
though the suit is decreed not by the Cmrt but 
by an award if arbitrators. Reference to arbitra¬ 
tion was an ordi tarv incident of the suit ( n ratl , 
J. C and Hayward, A. J.C) Umermal J animal 
v. Firm of Bhojraj Hassomal. 

45 I. C. 429: 11 8. L. R. «22. 

-- —.Sg. 134 ani 137 —Principal and surety — 

Omission to p r occed against principal owing to 
difficulty in service — Striking of his name — 
Rights of surety. 

In a suit against tbe principal debtor and 
surety the mere omission of the plaintiff to pur¬ 
sue his claim against the principal debtor with 
the result that his name is struck off and his suit 
dismissed against him under O. 9, K. 5., C. P. C. 
does not discharge the surety provided the suit 
be s'ill in time agaioat the principal. ( Beaman and 
Heaton , JJ.) Nathabhai 1 ricamlal v. Ranchod- 
lal RaMJI. 39 Bom 52: 27 1. C. 165: 

16 Bom. L R. 696. 


-S. 133— Surety — Duty of creditor. 

So long is an account with the Bank is unbroken, 
a sure v shoul j not, without his consent express 
or implied, be prejudiced bv any departure from 
the ru'e of appropriation of items in order of date 
(Claytons Case and Cony Brothers & Co v Mecca. 
Approved. [Sanderson. CJ. IVoodroffe and Mooker - 
jee JJ.) Guuznave v National Bask of India, 
Ltd. 23 C L.J. 256: 33 I. C. 34 : 20 C.W.N. 562. 

-S. 133— Variation in terms. 

Deft, was, u ider a compromise decree, directed 
to pay decretal money in instal nents and the a - 
tachment order against h s property was to 
remain in force till the debt was paid. A cer¬ 
tain person '<tood surety lor the performance of 
the terms. The court subsequently wiihout the 
know ledge or consent of the surety allowed the 
attached propc*tiesto be sold Held , this did not 
disch irgs the surety as the court did only what 
the aitachment order implied and hence there 
w^s no variation in the terms of the contract 
(Sludi Lai, C. J and Ffordc, J.> Firm of Dar- 
an Ram Ganesh Das v. Firm Kh*ir Din 
Allah Bakhsh. 73 I: C. 353: 192* tah. 211 

[On Appeal from 71 I. C. 7*3 (2.] 

v i • ' | 

-Ss. 133 ani 134— Surety — Debtor not 

exercising right of avoidance, 

A surety cannot esc»pe liability on the ground 
that the circumstances where such that the prin¬ 
cipal debtor was entitled to avoid the contract, 
when in tact ihe contract was not avoid’d ( S-tda - 
siva Aiyar and Napier, JJ.) South Indian Ex¬ 
port Co., Ltd. v. Condiah Cietty. 29 I. C 712. 

-a,*" - • 

r- » 8. 133 —Slight alteration in course of 

business—Discharge oj surety. 


-8 ISA—Principal and surety—Decree 

against surety — Appeal—Cross appeal by creditor 
— Principal not made party — Appeal. 

’ A cred ior sued the principal debtors and the 
sure ty and obtained a decree a*a »-.t tne Utter 
alone. The sureiv appealed and the creditor 
also made a cross appeal which was dismissed 
and the apoeal allowed and the decree of the 
lower Court reversed. The creditor appealed 
to the H’gh Court j lining »he surety and the 
principal debtors, as respondents Held, the ere - 
ditor’s o ms i >n to jom the principal debtor as 
resp indents in the first cross appetl precluded 
the appellate and the High Court from reviewing 
original decree in ihe«r favour, a id consequently 
no decree can be passed against the surety. 
[Mookerice and Beachcroft , JJ.) MalhewaN v. 
Ram Kanai Singh. »6 I. C 3«7 (8). 

-S. Change in relationship between 

debtor and creditor. 

Certain decree-holders attached the entire pro¬ 
perty of the ju Ig nent-debtor and a person s'ood 
surety undenaking the liability to pay Subse¬ 
quently ihe julgmem-debt »rs with the consent of 
the decree hide's obtained permission from 
Court to e feet private mortgages or sales. 

Held that there was a change i t the position of 
the debtor and the creditor by the release of the 
attaenme >t a »d hat the s iretv was discharged 
from* his liability (Abdul Rao n f, J.) Darshan 
Kam Ganesh Das t>. Khair Din Allah Baksht. 

71 I. C 783 (2J : 1924 Lah. 194. 

- S 134 — Withdrawal of claim. 

Plff. having withdrawn his suit against the 
principal d b or. his suit against tne surety must 
also be dismissed. (Shah Din, C. J .I MUNsHr 
Ram v. Malva Ram. 40 l.C 400. 
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«—— 8. 134 - Surety fora void agreement. 

The surety of a i agreement originally void is 
not discharged if the credit >r withdraws his 
claim agamst the principal or his legal repre 
sentativesand he >tn,iliedly assents *o it. (Ratti - 
gaw, J .) SohaN Lal v. Puran singh 

64 P. B. 19*6: 159 P L. R 1916: 

35 I.C. 637: 158 P. W. R. 1<U6. 

-S 134—Tiro sureties for a pro-note — Dis¬ 
charge bv one of 'he sureties—Execution of fresh 
pro-note by one of the sureties —Effect of 

Where one of two c ’-sureties discharges the 
princip il deb' without the knowledge of the other 
by the execution of a tresh promissory note to 
the origi lal creditor’s t-a.isferee he is not entitl¬ 
ed to c mirioulion as against the co-surety on his 
discharging, he latter note. (Phillips and Od 
gers, JJ.) KoNDaPaLLi Lakshminasasayya v. 
Kondapalli Ve.nkatakrishnayya. 15 L W 143: 

70 I. C. 355 : 1922 Mad. 119 (1). 

-Ss. 134 and 139 —Promissory note—Suit 

against mak<r and sureties — Withdrawal of 
claim agamst maker— Right against sureties. 

Ss 134 and 139 of the Contract Act are appli¬ 
cable to negotiable instruments. On a promis 
sorv note suit against the maker and two sureties, 
plaintiff withdrew his clai n against the maker, 
the princioal debtor. Held . that there was a re¬ 
servation of plaintiff's right to proceed againt 
the sureties and th t the release of the principal 
debtor dur ng t >e trial of the suit did n« t destroy 
plaintiff’s rig t to noceed agsrnst the sureties Toe 
principle of th- English Liw th it the discharge 
of the principal debtor will not affect t ie right 
of suit against t w sureties where there is a reser- 
iati m t • proceed against them is applicable in 
India. fS shagiri ly r and Moore, J J.) Muku- 
GAPPA MUDALIARV MUNUSWAMl MUDM.Y. 

38 M. L J 131: 11 L. W. 243: 
54 I. C. 7*8: (1920) M. W. N. 178. 

-8 134 —Discharge of surety. 

That the creditor cannot orocecd with his suit 
again-t principal deo.or owing to disappearance 
of the 1-tier, and demands relief against surety 
only, does not amiuntt) discharge oi the sure¬ 
ty. (Stanyon, A. J. C ) Bahji v. Nastimal. 

17 1. C 893: 8 N. L. R. 188. 

--Ss. 134 and 137— Contract with princi¬ 
pal debtor icid - Liability of surety. 

• If the contract entered into by ihe principal 
debtor is found for any reason to he void or voi¬ 
dable the creditor can fall back on the contract 
of inffeinn tv and enforce the 1 *abiI ty ot tie 
surety ( Kanhaiya Lal, J. C ) Ganga Prasad v. 
Hayat Mahammad. 22 0. C. 109: 62 I. C. 88: 

6 0. L. J. 605. 

-Ss. 134 and 137-— Suit dismissed as 

against principal — surety, if discharged. 

Where a suit against a principal debtor is dis¬ 
missed under O. 9, R 5, C. P. C, on the plaintiff 
giving up his claim against him. The legal con¬ 
sequence of the a'ff ot th- plaht.ff is to discharge 
the principal debtor within S. 1 34 of the Contract 
Act. so that lc bad no further rig-1 of suit 
against the surety. (Sanders, J. C.) M ujng Po 
U v. MaUNG Kaw. 44 I. C 698 : 

8 U B. R. 11917) 62. 
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-Ss. 134 and 137— Su r ely, discharge of 

— Waiver ot claim against principal debtor — 
Waiver and forbearance — Distinction —Locus 
petite.itiae. 

Where in a suit agxinst B. the principal debt¬ 
or, and C, the surety, the plai .tiff definitely 
waives his cla’in against B and thereupon C, 
pleads discharge, the plan-tiff has no locus peni- 
tentiae and coaid not get B added again, although 
ihe claim wa< waived at the suggestion of the 
Court, as he was n it bound to to liw the sug¬ 
gestion. The mere forbearance contemplated in 
S. *34 does not extend to actual waiver which 
has the effect "f discharging (he principal For¬ 
bearance is something short of waiver. 24 All. 
504. Appr (Hortnoli and YounP , JJ i Williams 
F. G. v. King T. 20 1. C. 189: 6 Bur. L. T. 62, 

-S. 134 —Suit against surety alone — 

Maintainable. 

A suit is maintainable against the surety al¬ 
though no suit is hied against the principal 
debtor 7 Bom. 146, Foil. (Pratt, J C . and 
Fawcett, A. J. C.) Bharoomal v. MazoR 

52 I. C. 870: 13 S. L. R. 92. 

-S. 135 —Principal ami surety — Delay — 

Forbearance to sue. 

A mere forbearance or delay in su*ng Ihe prin¬ 
cipal or pressing him for pa\ment does not dis¬ 
charge the surety. (Shadi Lal, and Martineau, 
JJ.) Ram Singh v. Firm of Gulab Rai 

2 L. L. J. 316: 55 I. C. 610: 1 Lah. 262. 

-S. 135— Sur'ty under O. 38. R . 3, C P . C. 

Liability of — Compromise. 

S. 135 oi the Conti act Act has no application 
to the case of a suiety under O. 38, R. 3, and his 
obligation c mtioues oven though the parties to 
the suiPei tered into a compromise on the s-rengtb 
of whten a decree was passed by the Court. fSg- 
shagiri Atyar and Burn, JJ.) OdayamaNgaLATH 
Appanni Nair v. I sack Mackadam. 

37 M L. J. 435 : 53 1. C. 3b7 : 10 L. W. 533. 

-S, 135—Surety —Time granted to debtor 

— Liability of surety. 

A surety’s liability does not come to an end if 
the creditor gives ti ne to the princioal debtor in 
consideration f part payment of the deot by Hie 
la ter. 22 All. 351 Dist. ( Txabji , J.) Subramania 
PiLLAI v. Paramasivan Pillai. 

24 I. C 864. 

-S. 135 — Extension of time for faying 

debt , effect of—Surety discharged. 

Wheie a creditor extends 'ime for the payment 
of debt, without surety’s consent the surety is dis¬ 
charged. (Ormond, J ) Maung Po Lu v. Beglie 
& Co. 30 I. C. 637 : 8 Bur. L. I. 114. 

-Ss. 137 and 139 —Abatement of appeal — 

Effect on surety. 

The aba'cme it of an appeal as against the 
principal deoior does not necessarily imply that 
the deot payable bv him is extiagui-hed or dis- 
cha-ged. The liability of the surety continues m 
spite of the abatement. (Kanhaiya Lal . A J. C.) 
Ram Saran v. Bindeshari. 54 I. 0. 105 : 

6 0. L. J. 683. 
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— S 139 —Causes of cctton different against 
—Sure y a-d principal debtor—failure to sue 
Sa>c<y m first instance—Second su t. 

Whci« , on an embezzlement, the creditor sued 
i H b he piinc pal debtor in the first instance, he 
could bring a si c >nd suit against Ihe surety The 
ca se oi acii''n agamst the principal debtor and 
sur^-t' a e different. [Lyle, J .) Claki-nce Kirkpa 
thic v. Chet Ram. 21 I. C. 437 : 

11 A. L. J. 689. 

— S 13 m—O pening second account. 

Th** oiei jug of a second account in favour of 
the > rincipai debior, whose cred’t has been gua¬ 
ranteed in re^j ect of a previous account by a 
sinr v whout ihe i Onsei t a= d knowledge of tha 1 
surer \, does no- discharge the guarantee as it (such 
op-i ing of a seco d account) does not impair 
the eventual rem« d\ of the guarantor against the 
assioed. [Sande*son, C J II 'oodrotfe and Mooker- 
jee, JJ.) znavi v . National Bank of India, 
Ltd. 23 C. L. J. 256 : 33 I. <*. 34 : 

20 C. W. N. 662. 

-S 139— Bank deposits — Srcurityfor — Li¬ 
quidation Crrdito s applying f-'r dividends is 
not inconsistent ivith rights of surety. 

Wlvrt a person stood surety for depositing 
m<*ne\ i” a tnnk and ’he bank subsequently fail 
ed a d the cr ditor after riligentlv registe-ing 
himself as a cred-tor and obtlining hi dividend 
in I quidation sued the surttv for the. balance : 
He'd, he had n*t done anvthir g inconsistent 
w th the right- of the surety; on ti e other hand, 
if he ha^ omitted to d > what he actually did, his 
inaction rr jg t have heen relied upon as an omis- 
si mi to do an act which hi- du*' to the surety re¬ 
quired him to do. The liab lit-" of the surety being 
coexte- si'e w th that of the principal debt r, 
the fact that th«* Utter mav not have sufficient 
mean - t > pav interest is not an ad-qua’e ground 
for rel eving the surety fr- in liability. S hadi Lai, 
CJ. and Wilbcrforcr J.) Malaw. Ram v. Swami 
Das. 4 Lah L. J 183 : 1922 L h. 89. 

-S 139 —Swetv for dfb or-Discharge— 

Remedy against prinotfal debtor 

The creditor committed acts inconsistent with 
the r'ghis of h ; « «ure*v a d had also omitted 
certam act- which his duty to the surety required 
hi n to rerfo»m Held , ihat accordi* g to S. 139 of 
t^e C'ntract Act th** surety was discharged from 
liability to the extent t at he ivv deprived lr »m 
recovering from th** principal debtor the amount 
claimed h v the cred -or. The suretv was allowed 
h s c s s, as it was found t-’a* the plff. was not 
justi fi ed 'n suing him. ( Rattigan and Shah Din. 
J 1 \ TUI.SA C 'NGH V. NATHA <*INRH. 

58 P L. B. 1912 : 15 I. C 469 : 246 P. W. B 1912. 

-S. 189 —Surety for several defendants — 

Plff. proceeding against one deft, only—Surety is 
dis< barged 

Where a person stands surety fir several deft- 
but the j iff, i roreeds against one delt. only, the 
exon* ration ol the lema'nirg deits. d scharges thp 
suretv Ayling and Odgers. JJ Fistla Sita 

RAMASWAMY SASTRI V. BoUTHW B4FAVAYYA. 

60 I C 114 : 12 L. W. 636 
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-S. 139 —Discharge of surety—Conduct of 

creditor—N egtigence. 

A surety who has bound himself for a person's 
doing certain things, is not discharged from his 
liability unless it is shown that the creditor has by 
his conduct either prevented the things from 
being done or connived at the omission c r enabled 
toe person to do what he ought not to have done, 
and that but for such conduct the omission 
would not have happened The negligence must 
w e so gross as to amount to connivance. {Abdur 
Rahim a-d Ayling, JJ.) SUBRAMANiA AIYAR v. 
Shaw Wallace a- Co., 28 M. L T. 107 : 

38 M. L. J. 402 : 58 I. C. 648: 12 L. W. 117. 

-8s. 139 and 144 —Pledgee of pro note— 

Rights of. 

The pledgee with possessions of a pro-note can 
sue on it and recover money thereunder. His 
liability is similar to that of creditor towards- 
suretv. He is liable for any damages caused by 
laches on his part Sadasiva Iyer , J. —The pled¬ 
gee cannot sue on the note and recover money 
thereunder. S. 134 of T. P. Act does not empower 
to sue on it. (Stmdara lytr, and Sadasiva lyer t 
JJ.) Muthukrishna Iyer v. Vferaraghava 
Aiyar. 12 M. L. T. 315 : (1912) M W. N. 919 : 

16 l.C. 601 : 23 M. L J. 430. 

- 8. 140 —Rights and liability of surety. 

A surety’s right stands on a higher footing, 
tha" a right for contribution, he is Dcund to dis¬ 
charge the liability of the person for whom he 
stands surety but he is not liable jointly and se¬ 
verally to pay the decree debt along with all the 
judgment-debtors. ( Spencer and Ramesam, J J.) 
1HIRUMALAI SAVURI NAICKER V ROYAR- 

13 L. W. 559 : 40 M. L. J. 629 : 62 I. C.706 : 

(1921) M . W N. 334. 

-8 140 —Principal and sur'ty—Surety 

paving off debt — R’ght to recover from principal. 

When a surety has paid off a debt, he can re¬ 
cover this amount from his principal. It matters 
not whether he discharged it bv incurring a fresh 
obligation to the same creditor Or mt. Ne*ther 
does it matter that the amount was actually hand¬ 
ed over to the surety and paid bv hi »■ to the 
c-editor. 26 Mad 322 14 W. R. 458 R tOrmond, J.) 
Shwe Zan U. v. Shwe Pru. 39 I, C 432 . 

11 Bur. L. T. 193^ 

-8. 145 —Principal debtor — Liability — 

When arises. 

Per Na tier, J .—The liability of the principal 
debtor to pay the surety cannot arise from a 
mere implied promise to indemnify contained in 
S. 145. but must be the resu't of a contract 
bet" een the surety and the creditor to which the 
debtor is a party The implied rights possessed 
bv a surety are available when the suretyship 
has been undtrtakenat the request, actual or con¬ 
structive of the principal debtor but no’ otherwise 
sin- e no one can make himself the creditor of 
another bv vo'unteering to discharge his obliga¬ 
tions. [Ayling and Naprcr, //.) MUTHU RaMAI* 
Chetty v. Chinna Vellayan Chetty. 

39 Mad. 965 : 30 H. L. J. 369 : 19 M. I T 278 t 
3 L. W. 393 : 33 I. C 508 : (1916) 1 M. W. N. 290w 
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-■ S, 145— Principal debtor and surety. 

Execution of mortgage by a surety for the satis¬ 
faction of the decree passed against him and 
principal is payment and suit would lie to re 
cover it from the debtor. (Macnair, A. J. C.) 
Mathura v. Chotu. 58 I. C. 128. 

> S. 145— Payment , meaning of. 

Pavment means payment in money of property 
as money equivalent aod not merely in the shape 
of a bond or pro-note or acknowledgment of lia¬ 
bility. The lact that the principal debtor is re¬ 
leased and liability of the surety i3 adjudged by a 
decree, does not amount to payment ( Mittra , A . 
7. C.) Anwarkhan v. Gulam Kasan. 

50 l. C. 611 : 15 N. L R. 78. 

-Sb. 148 and 160 - Pawn or pledge — 

Assignee from fawnor cannot give directions 
as to disposal. 

It is the pawnor, and not an assignee from him 
that can give directions to the pawnee is regards 
the delivery or disposal of the pledged prooertv. 
The direction? must be definite and reasonable in 
order to be binding on the pledgee. ( Kotval , A 
7. C.) Tek Chand v Mahadeo. 

65 I. C. 65 : 1922 Nag. 127. 

-Ss. 148 and 151— Liability of a gold¬ 
smith. 

Some precious stones and lumps of gold of 
special quality and three sovereigns were given 
to a goldsmith to convert into jewellery and were 
lr*s* bv theft, not caused bv want of proper care. 
Held that as the intention was to convert the 
identical stones and lumps of gold into jewellery, 
the ownership d d not pass to the goldsmith and 
the transaction being one of bailment, he was 
absolved from liability for the loss under Ss. 148 
and If 1, Contract Act, and as regards the three 
sovereigns as the identical sovereigns were not 
intended to be melted and turned into jewellery, 
the property had passed to the go’dsmith and he 
was indebted to the owner thereof and was 
bour d t> make good the loss. ITwomey, J.) 
Maung San Mayaling v. Ma>*ng Po Hman. 

IB I. C. 431 : 5 Bur. L. T. 106. 

— - 8. 149— Delivery of goods—What consti¬ 

tutes—Filling up forwarding note is not sufft- 
oien t. 

The mem fact that the loading clerk of a rail¬ 
way filled up what is called the serial number in 
the forwarding n< te without doing any further 
would not amount to the delivery of goods to the 
railway bv the consignor. ( Rafique and Lindsay , 
JJ.) Lachmi Narain v. B B. & C. I. Railway 
Company. 45 A. 235 : L. R 4 A 97 : 

21 A. L. J. 474 : 74 I. C. 248 : 

1923 A. 449 (2). 

——-Sb. 149 and 151— Duty of Ry. Co. is that 

of common catrier. 

By law the duty of a Railway Company is that 
of a common carrier and the Railway Co. cannot 
refuse carriage of goods. L/ability of railway is 
that of bailee. Rules restricting liability imposed 
bv Railway Act are invalid. ( Piggott Walsh and 
Gokul Pra'ad , 77) Sohanpal Munnalal v. 
The E. I. Railway. 20 A, t. J. 31: 44 A 218 : 

I. R. 3 A. 33 : 65 I. C 109 : 1922 A. 9. 


CONTRACT ACT (IX OF 1872), S. 151. 

- Sb 151 and 152— Bailment—Suit against 

bailee for damages — Negligrnce. proof of—Onus 
on plaintiff—Duty of defendant. 

In a suit against an ordinary bailee, as defined 
in Ss. 151 and 152,for not taking care of the go ds 
and saving them from loss. e. g„ loss of fire, the 
bailee should call all the material witnesses who 
were on the spot at the time of Ihe loss. But that 
does not discharge the plaintiff from proving 
want of due diligence, or negligence on the r af t 
of Ihe bailee or his servants. Good sense and 
policy of the law impose some limit upon the 
amount of care and skill required of a person who 
was to encounter a sudden emergency. In a 
moment of peril and difficulty the Court should 
not expect perfect presence of mind, accurate 
judgment, and promptitude. If a man is sud¬ 
denly put in an extremelvdifficult position and a 
wrong order is giv'n bv him, it « nght not to be 
attributed to him as a thing done with such u ant 
of care and skill as to amount to negligence if in 
a sudden emergency a man does something which 
he might reasonably th nk prorer, he is not to 
be held guilty of negligence, because upon review 
of the facts, it can be seen that the course he has 
adopted was not in fact the best, i Sir Waller 
Phillimo'c I Dwapaka Nath v. The River 
Steam Navigation Co., Ltd. 

20 Bom. L R 735 : 27 C. L. J 615 : 

8 L. W. 4 : 23 M. L. T. 376 : 

46 I. C. 319: (1918) M. W. N. 435 »P C.). 

-S. 151— Holcl-keePer—Loss of goods 

belonging to guest—Liability for. 

The liability of a ho’el-keeper to his guests is 
governed by S. 151 of Ihe Contract Act and his 
liability is that of a bailee. Where ihe hotel 
keepe- fails to show that he took such care to 
ensure the safety of the property of 'he guests as 
a man of ordinary prudence would, under the 
circumstances, take of his own goods, he is liable 
for the loss of the goods. The English Common 
Law does not regulate the liabi ity of hotel¬ 
keepers in Ihis country ( Ryvcs and Gokul 
Prasad , 77.) Messrs. Jan and Son v. A. 
Cameron. L.; R 3 A. 373 • 20 A. L. J. *?28 : 

4 17 PL. E. (A 214 : 44 A 735 : 

68 I. C. 679 : 1922 All 471. 

-8. 151 —Railway Company— Liahihty. 

The position of a Railway Company is that of 
a bailee and is governed bv S. 151 in case of 
goods consigned to it and it should take as much 
care as a person of ordinary prudence would take 
in respect of h*s own property Where four hens 
put in a crate were consigned to a Ra lway 
Company and were put in a closed van by the- 
Railwav Company on account of which they died 
H*ld. Railwav Company was liable ( Pannerji 
J.) Arratoon M. J. v. East Indian Railway. 

38 I. C. 143. 

-Sb. 151, 152 and 154— Deposited for safe 

custody in Bank —Failure of Bank—Liability of 
depositee—Amount o f care 

The plff. deposited with Ihe deft, a certain sum 
of money for safe custody which the latter depo¬ 
sited into the People’s Bank fn Ms own name. 
His own money was also in t^e same Bank and 
he had no doubt as to the solvency of the Bank 
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at the time of deposit. The Bank failed and 
thereupon the plff. saed de J t. for the money. 
Held , that the deft, did not use nor intended to 
use the money fo r hi' own purpose, that he took 
the same care of the plff.’s money as ne -ook of 
his own and that therefore he was not liable to 
make good the lo>s. i Richards. C. J.and Rafique , 
/.) Saraswati Kuswarv. Badri Prasad. 

36 1. C. 31 

-Sa. 151 and 152 — Railway Company 

Goods destroyed hy fire — Liability. 

Wnere goods entrusted to a Radway Company 
are lest, damaged or destroyed while in its pos¬ 
session, the fact of 1 iss or damage is enough to 
east the onus on ttie Company ol proving that it 
was n* t due to any negligence on its part. No 
general principles can be laid down as to the 
quantity and quality of the pro ^f. The principles 
deducible Jr un the leading cases however are (1) 
The bailee can show t iat the cause, while un 
known, must have been e.x'ernal to himself and 
beyond his control. (2i He can prove tha» while 
unknown and in all probability atir butable to 
himself ihe cause was such as could not be fore¬ 
seen and prevented bv all reasonable care. 
(Beaman, J.) HlRJl KhetsEY Co., Ltd. v. B.B. & 
C.I. Hy Co. 

39 Bom. 191 : 25 I. C. 241 : 16 Bom. L. R. 467. 

-S. 151— Relation of bailor and bailee . 

The obligadon of a bailee includes not only 
the duty of tiki ig all reasonable precautions to 
obvate these risks, but the duty of taking all 
proper measures tor the protection of the goods 
when such risks had already occurred. (Scott, C. 
J. and Batchelor, J .) L \KHI Chand RaMCHAnd 
v. Great Indian Peninsula Railway Co. 

14 Bom. L. R. 165: 14 I. C. 793 (2) : 37 B. 1. 

-S. 151— Degree of care varies with the 

■quality of Rood*. 

The degree of the care required of the carrier 
in dealing with the goods depeods upon and 
varies with the nature and condition of the thing 
carried, a man of ordinary prudence wo 'Id not 
send his own jite in a boat with 20 or 30 leaks of 
1 or 1J inches in length and keep the jute in the 
hold of the boat lor thirty hours. (Chatterjea 
and Cumin «>, JJ .) Lakshmi Narayan v. The 
Secretary of State for India. 

27 d. W. N. 1017 : 80 I. C. 279 : 1924 Cal. 92. 

-S. 151 —Common carrier—Liability for 

goods for carriage—Demurrage charges—When 
leviable. 

The liability of a steamship company in respect 
of goods delivered for carriage is that of an 
insurer and if there is any shortage in weight 
■during transit, the company is liable. A consig¬ 
nee of goods, delivered to steamship company 
for carriage, cannot compel the company to 
weigh before delivery. He can weigh them 
himself and sue, for compensation lor Io c s. 
•even though he may have granted a clear receirt 
of delivery, if it is proved that a porii. n of the 
jjoods was lost in transit or was in the Custody 
of the company. A consignee is liable for 
'demurrage charges and has no right to the price 
of the goods if he unjustifiably refuses to take 
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delivery cf goods, But demurrage cannot be 
charged tor the period subsequent to a nctice to 
tne consignee that the goods wilt be sold away 
at auction in case he fails to remote them. 
(Lhatterjee and Newbonld, JJ.) Ramjash Agar- 
wal v. Indian General Navigation and Rail¬ 
way Company, Ltd. 411 C. 3b7: 22 C.W.N, 810. 

-Ss. 151 and 152— Loss of goods consigned. 

The liability * f a Railway Company for loss of 
good' consigned for carnage is governed by the 
tests laid in the se-ctions. The Railway Company 
is not in the poit on of insurers as common car¬ 
riers. (MookC'iee and Cuming, JJ.) SURfcNDKA 
Lal v. Secretary of State 

38 1. C. 702 : 25 C. L. J. 37. 

-S. 151— Railway Company— Liability — 

Rec-ipt. 

A Railway Company is liable to compensate 
for loss of or damages to goods wh'le in thtir 
custody though the claim is not put forward tilt 
after delivery has been taken and a ‘clear’ 
receipt is granted. A receipt is only a p>ima 
facte evidence of the fact and raises a presumption 
in favour of the receipt o- the goods A bailor is 
not precluded from proving that the goods were 
really damaged or deficient in quantity when 
delivered to him. ( Mook'fjee and Camduff, JJ.) 
East Indian Railway v. Sishalal. 

89 Cal. 311 : 16 C W. N. 329 : 

12 I. C. 696 : 14 C. L. J. 472. 

6 

-S. 151— Bailee — Ordinary prudence — 

Point of law 

Whether it can be inferred from the facts 
found that ordinary prudence has beeD exercised, 
is a questior of law ai d justifies an imeience in 
second appeal. (Seshagtn Aiyar , J.) NaGALin^a 
Chettiak v- Kayaromana Chettiar. 

25 I. C. 939. 

-Ss. 151, 152, and 161 — Railway Act, 

Ss. 72. 80— Loss of goods bailed—Liability of 
Ry. Co. 

It is laid down definitely in S. 72 of the Indian 
Ra Iways Act that me responsibility ol the Rail¬ 
way Company ior goods delivered for carriage is 
that ol a bailee under Section' 151 152. ■=»nd 161 of 
the Indian Contraci Act. When a thing is injured 
or lost while in the charge of a bailee the burden 
of provng that he has exercised ordinary care 
must generally be in the first instance upon the 
Railway c >moany. It is for the bailee io establish 
positively that'hey had discharged the stan tory 
duty whxh is defined in Section 72 of the Rad- 
ways Act read with Sections 151 a..d 152 ot the 
Indian Contract Act. (Lindsay, /.C.I Secretary 
of State for India v. Abzal Husain. 

7 0. L. J. 250 : 23 0. C. 06: 

56 I. C. 714 : 2 U. P. L. B (J. C.) 109. 

-8s. 151 152 and 161— Railway—Liability 

of, as carrier - Exemption — Risk-note Form B. 

Under Ss. 151 and 152 ol the Contract Act read 
with S. 72 ol the Railwavs Act, the liability of 
ihe Railway Administration for the loss, destruc¬ 
tion, or deteriorat on of go- ds delivered to the 
Administration to be carried on by railway is 
that of an ordinary bailee ; that is to say if the 
Railway Administration take as much care oi the 
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goods bailed to them as a man of ordinary pru¬ 
dence would under similar circumstances takeol 
his own goods o { the same bulk, qual'tv and value 
as the goods haded, they will not in the absence 
of special contract be rcspon ible for the loss, 
destrucii'D or deterioration of the goods. The 
Railways Act of 1890 by repealing Ss. 7 and 10 of 
the Carriers Act and by als • enacting in S. 72, Cl. 
(3) that nothing in the common law oi E gland 
or in the Carriers Act of 1865 regarding the res 
pon ibititv of common carriers w th re^i ect to the 
carr age of animals or goods shall affeit the res- 
ponsib I it y of a Railway Administration, leaves 
no room for doubt that the liability of the Railway 
Company must be measured *nd determined solely 
by the tests formulate d in Ss. 151 and 152 of the 
Contract Act. The onus s theretore upon the 
bailee to show that he is exonerated from habit ty 
for loss to the bailor by means of a special risk 
n ile relieving him from swh liability. ( Mullick 
and Bucknilt. //.) T"E Great Ini ian Peninsu¬ 
lar Ry. Co. i. Jitan Ram Nirmal Ram. 

2 Pat 442 : 72 t. C. 440 : 

4 Pat. L. T 173 : 1 Pat L R 169 : 

1923 Pat 82 : 1923 P. 285. 

-S. 151 —Reasonable care— Burden of 

proof. 

A bailee is responsible for proper cate of goods 
entrusted to him. T«*e burden of proof lies on 
him to show »hat such care as a man of ordinary 
prudence would have exeic sod, was du y exer¬ 
cised by him. l Pratt, J .) Maung Po Thaik v. 
Maung Tua Byaw. 1 Bur. L. j. 132 : 

74 I. C. 18 : 1923 R. 74 (2). 

-S. 151— Carrier— Negligence — Liahtlilv. 

A carrier by a sea cannot coot*act out of lia¬ 
bility for the negligence of nimseli or o( his ser¬ 
vants. S. 151 of the Contract Act lays down an 
irreducible minimum of liability for common 
carriers as well as foi other bailees. The English 
Common Law is applicable; the law as it st od 
before the Carriers Act 1830, must be aprlied. IK 
Cal. 620; 91 M.I.A.387 : 0 Cal 166 ; *2 Mad. 95 
Rcl. ( T womey. C. J. and Ormond, J.) Allibhai 
Mahomed j». The British India Steam Naviga¬ 
tion Company, Ltd. 62 I. C. 296 : 

12 Bur. L. T. 173. 

-8. 151 — Carrier—Licensee of ferry. 

Licensee of a ferry i° a comm. n carrier. Tbe 
responsibility of a common carrier is not within 
the Contract Act but regulated by the Carrieis 
Act and the Engl sh Law. (Sa nders , J. C.) 
Maung Po Taw v. Hawamdi Missay. 

50 I. C 662 : 3 U. B. R. (1918) 120. 

-8. 161— Liability of bailee. 

A bailee is bound to take as much care of tbe 
goods as a man ot ordinary pi udence w-.uld rake 
of his nwn goods ot like kind unde* similar cir¬ 
cumstances. So in case of highly perishable 
articles he should take special precautions [Two¬ 
mey, J.) Commissioners for the Port of Ran¬ 
goon i>. Moola Dawood Sons & Co. 

9 I. C. 470 : 4 Bur. I. T. 26. 

-8. 152 —Bailment for hire — Warranty — 

Bailee , duty of. 


CONTRACT ACT (IX OF 1872', S. 166. 

% 

A bailee for hire is bound to return the article 
hii ed ht the end of the period for which it is hired. 
But there is an implied warranty that the thing 
is fit for the purpose for wlvch it is hired and if 
there is a breach of this warranty, the bailee is 
not bound to nay the hire and icturn »he article 
but can give notice of <he same to the bailor, 

(Macleod. C J and Fawcett , J,) Isufalli Hassa- 
nally v. Ibrahim Dajiboy. 45 Pom 1017 : 

61 I. C. 570 : 23 Bom L. R. 403. 

-Ss. 152 and 151 — W a nt of care. 

The owners ot a hgh er carrying goods are 
liable for the loss of and damage to goods as 
bailees under S. 152 as in using the liehler they did 
not take the anrrunt of cire dt scribed in S. 151. 
\Fawcctt , A. J. C.) Tayabjj v. South British 
Insurance Co 42 I. C. 636 : 11 S. L. R, 1. 

-S. IfiO— Bailee giving up possession of 

goo^s bailed with the consent of the bailor. 

A bailee who has given u" possession of goods 
bailed with the consent of the bailor cannot there¬ 
after maintain a suit for recovery ol the goods 
bailed. (Jvala Prasad , J.) Ramchanpra 
Marhatia V. Ram Pertab. 1ft Cr. L. J. 220 ; 

43 l. C. 796 : 4 Pat. L. W. 62. 

- S. 160— Bailment—Conversion of goods — 

Measure if damages. 

In an action for damages the full value of the 
chattels at toe time ot the conversion is the 
measure of damage>. The executor of a deceased 
bailee is personally liable as being guilty of con¬ 
version when he fails to return g .ods and when 
the hirer has demanded it after due date. Bailor is 
not entitled to any damages for wtonglul use, 
bevond petting the value of the goods, when after 
issuing notice of demand he makes de'ay in filing 
the suit. (Fox, C. J. and Twomey, J .) Ebrahim 
Ahamad v. Samuel Bat.thaz*r. 

34 I. C. 297 : 9 Bur. L T. 224. 

-S. 161— Railway — Carriage of goods — 

Risk note Form A, absence of—Delay in transit. 

In the absence of evidence as to the execution 
of risknote Foim A, the railway is bable for delay 
in delivery. [Banerjee J. i East Indian Rail¬ 
way v. Firm of Inderman Kulshi Ram. 

L. R. 3 A. 101 : 65 I. C. 771 : 20 A. r. j. H4 ; 

1922 A. 63. 

-8. 162— Not exhaustive— Death of de¬ 
pository — Liability of heir. 

The Contract Act is not a complete Code with 
relerence to tbe law of bailments. Bailments 
are of two kinds, voluntary and involuntary. 
Where a depository dies a> d the subject of the 
deposit passes into the hands of his heir, the 
latt'er becon es an involuntary bailee. A deposi-i 
tary is a bailee within chapter IX of the Contract 
Act. 33 M. 56 Ref. i Ghose , 7.)) Promo^ho 
Nath Mulick v. Pr^dymno Kumar Mullick. 

69 I. C. 900 ; 26 C. W. N. 772. 

-Ss. 166 and 178— Pledgee—Delivery of 

goods to or to order of depositor—No notice of true 
owner's title— Liabt lit*. 

To a suit bv ihe real owner of goods for their 
delivery, the fact that the pledgee (defendant) 
has parted with the goods pledged to or to the 


1467 


CIVIL DIGEST, 1911—1923. 


1468 


CONTBACT ACT (IX OF 1872), S. 171. 

order of the person by whom they were deposit¬ 
ed without notice of any claim by any other 
person is a complete defence. The pledgee was 
not bound to suspect dishooesty in a pledgor 
of good ci edit and reputation, merely because the 
pledgirwa* a warehouseman i mu gad flam | as 
av li as a merchant and therefore had an oppor- 
tun cy of acting dishonestly. ( Lord Macnaughten.) 
Bank of Bombay v. Nand Lal Thackf.kseydas. 

37 Bom 122 : 40 I. A. 1 : 

12 M. L. T. 646 • 15 Bom. L B. 1 : 

24 M. L. J. 176 17 C. L. J. 146 t 
17 C. W. N 358 : 17 I C 663: 

(1913) M. W. N. 29 (P. C.). 

-S. 171— 'Banker' — Naltukotlai Chctty. 

A Natiuxottii Chetty is a ‘banker’ within S. 171 
of the Act and is therefor* 1 entitled to banker’s 
lieo on goods bai'ed to him. {Wallis* C. J and 
Moore, J.) O e Official Assignee of Madras 
v. Ramasami C HETTY. 43 Mad. 747 : 

12 L. W. 89 : (1990) M. W. N. 424 : 

59 1. C. 475 • 39 M. L. J. 135. 

-S. 171— Factor — Agent for sale of goods 

making advance against goods—Agreement to re¬ 
coup advances from $a r e proceeds—-iuit by agent 
for refund of advmces before actual sale. 

A factor to wr.ora g jods had been consigned for 
sale and who had made advances as against them, 
is not entitled to sell without the consent of the 
owners. Such a factor is entitled to maintain a 
suit forreiund of advances before an actual sale 
of ttie goods, if he had waited a reasonable time 
for the sale to take place in ihe O'dinary course 
oi business even though the agreement between 
the parties was that he advances were to be re- 
pavable from the sale proceeds. 17 B. R. 520 Foil. 

I Wallis* C. J. and Sudasiva Aiyar, J.) Sheik 
Mahomed Maracayar v. Oakley Bowden and 
Co. 55 1 . C. 671 : 11 L. W. 1. 

-S. 171— Factor — Who is. 

A facior is an agent entrusted with the posses¬ 
sion of goods for sale. (Sadasiva Aiyar, Bake- 
well a-d Napier, JJ.\ Bafu Sahib Yousuff 
Sahib v. Isac Ismail & Co. 29 I. 0. 462 : 

(1915) M. W. N. 519. 

-Sa. 171, 217 and 221— Equitable lien of 

.Barrister—Money paid into Court. 

A Barrister on behalf of his client paid into 
Court a large sum in satisfaction of a decree 
under protest, stating that owing to a mistake in 
the decree more money was deposited. In execu¬ 
tion of another decree, this sum was attached 
while being a deposit in Court. The Barrister 
claimed a lien o^er a portion of the sum deposited. 
H'ld, that the Barrister had no lien against the 
sum under Ss. 171, 217 and 221. The rule of 
so'icitor’s equtable lien in England did not apply 
to the ca*e, the Barrister having obtained no 
decree in favour of his client and there being no 
fruits to obtam a lien on. As ihe Barrister had 
parted with the possession ot the money without 
making any reference to his lien for fees ihe 
amount of fees could not be regarded as having 
been paid in under protest. {Harttioll and Two- 
.mey, JJ.) Robertson v. Ko Cheik. 

291. C. 870 : 8 I. B. B. 70. 
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-8. 172 —hypothecation of chattels—No 

possession. 

The method provided by S. 172 of the Contract 
Act for the hvpo’hecation of loose chattels is not 
the only method for creating >ecurity thereon. 
They may be hypothecated without transferring 
their possession. In such ca es the only question 
that arises is whether there \Vas an inter tion to 
create a security and if there was an intention to 
c^eaie security, equity gives effect to it. I Fletcher 
ana Huda, JJ.) Harifada Sadhpkhan v , An- 
anth Nath Dey. 44 1. C. 211 :22 C.W.N. 758. 

-8. 172— Pledge —Delivery, necessity of — 

‘ Goods*—Title deeds— Whether goods. 

In a pledge the property should be actually or 
constructively delivered to the pawnee. Title 
deeds of property are not goods that may be 
pledged within the meaning of S. 172. A pledge 
or pawn according to S. 172 lies m'dway between 
a 1. an and a mortgage which wholly passes ihe 
property in the thmg conveyed. {Chaudhury and 
Newoould. J J) Joyti Prokash Nande v Muti 
Prokash Nande. 33 I. C. 891: 22 C.W.N. 297. 

———S. 172— Hypothecation of animals — En¬ 
forceability against third parties—Offspring of 
animals—Accession. 

A purchased number of goats for himself and 
B, and these animals were to be joint property of 
A and B in equal shares but tDose belonging to 
the Jatier were to be hypothecated to A as secu¬ 
rity for repayment of the money advanced by A 
tor the purchase. The offspiing of ihe animals 
was to be the joint property of the pariies, but no 
provision was made for the hypothecation for 
such offspring. Held, that it was doubtful whether 
a contract of hypothecation could be recog¬ 
nised at all in India as valid against tbe claims of 
a third part> who had knowledge of that contract 
or whose claim was ai terior in point of time to 
the cuiitract. The hypothecation could not be ex¬ 
tended to include the offspring of the animals as 
an accession to the hypothecated property, 
t Katttgan, J.) Jot Singh v Amir Chand. 

10 P. B. 1915 : 28 1. C. 230 : 16 P. L. B. 1916. 

-S. 172— Hypothecation of moveables — 

Mortgage — Pledge—Law applicable to 

Neither the T. P. Act nor the Contract Act 
recognize the non-possessory hypolhecation of 
moveables. And the rights and remedies of the 
parties must be regulated by tbe Courts according 
to general law of contract. ( Slanyon, A. J.C.) 
Nankuji v. Chinna. 10 I. C. 869 : 7 N.l.B. 72. 

-Ss. 172 and 173— Hypothecation — Move¬ 
ables—Subsequent in, umbrancer. 

A bona fide incumhraocer without notice in 
possession of moveable property, will be pre- 
terred to the prior incumbrancer. A person 
alleging notice must prove it. \Harttioll , O C. /• 
and Twomey*J.) Manackjee Pallanjee v. May- 
appa Chetty. 2o I. C. 462 : 7 I. B. B. 336. 

-S. 174— Pledge—Unlawful withholding of 

goods — Refusal lo deliver — Action. 

Where goods are bailed or pledged it is an im¬ 
plied contract that they will be return*d on 
demand. When such a demand is made without 
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•compliance by the bailee or pledgee there is a 
breach of contract as well as the unlawful with¬ 
holding of goods and the owner may sue in 
contract or torts, the cause of action tor which 
arises on retusal to deliver the goods. (Walsh 
and Stuart , JJ.) KalYANMAL v. Kishenchand. 

41 All. 643 : 17 A. 1. J. 888 ; 

55 I. C. 4o : 1 U. P. L. R. (H.C.) 95. 

-S. 174 — Equitable mortgage — After 

acquired property. 

When there was a mortgage of certain shop 
goods then lying oa the premises and the mort¬ 
gagor undertook t> keep on the premises stock to 
the extent of the debt replacing sold goods by new 
goods, it is not a mere license but an equitable 
mortgage of the substituted goods and there is 
complete assignment of after-acquired property. 
It is not necessary that an equitable assignment 
should be enforced by a suit for specific perfor¬ 
mance. The only condition is that the goods on 
coming into existence should be capable of 
identification as the things assigned (Pratt, J. 
C.) Rbwyse Ex Parte Chowksey. 

17 I. C. 31 : 6 3. L. R 97. 

-S. 176— Notice of sale—Reasonableness of, 

S 176 d ies not contemplate that the pawnee 
should give me pawner information of the actual 
date, time and place. A notice by the pawnee to 
the pawner that the jewels would be sold in a 
fortnight if the amou-it is not paid is a reasonable 
notice under the sectioa. The pawner's right to 
sell is a talogous to the seller’s right of re-sale 
under S. 107. (Tudball and Abdul Raoof , JJ.) 
Kunj Behari Lal v, Bhargava Commercial 
HANK. 40 All. 522 ; 45 I. C. 462 : 

16 A. L. J. 390 


-S. 176— Pledgee's rights. 

The rights of a pledgee under S. 176 either to 
sjc on the debt or sell the property pledged are 
concurrent rights (Chaudhuri and Newbould, 
JJ.) Joyti Prokash Nande v. Muti Pkokash 
Nands. 33 1. C. 891 : 22 C. W. N. 297. 

-S. 176— When pledgee can sell goods. 

A pledgee is not entitled to sell the goods be¬ 
fore toe amount of t le loan becomes due and 
before effecting a sale he must give reasonable 
not ce to the pledgor, 6 W. R. 81, Ref. [Shalt Din 
and Leslie Jon*s , JJ.) Allahabad Bank, Delhi 
v. Firm of Madan Mohan Kishan Lai.. 

2 P.W.R. 1917 : 39 I. C. 169 : 14 P.L. R. 1917. 

" 8 - 176— Pledge—Notice of suit for money. 

S. 176 of the Contract Act requires a notice 
only wnen toe pawaee wisaes to exercise his 
option of selling the pledged goods. If he chooses 
to bring a suit upon the debt no notice is appa¬ 
rently required by that section. -(Kotwal, A J. C.) 
Jwala Prasad v. Pundlik Pandurang. 

48 I. C. 970 

--8. 178 —Railway receipt—'Document of 

title to goods'—Pledge of, by person in possession 
— Rona fide lender. 

A Railway receipt for goods consigned is a 
•document of title to goods and as against a 
pledgee thereof the seller is not entitled to st< p in 
transit except on payment of advance to pledgee, 



* 


if ihe pledgee acts in good faith. (Lord Parker,, 
Ramdas Vuhal Das Dabbak v Amm chand & 
Co. 40 Bom. 630 : 20 0. W. H. 1182 : 

11916) 2 M W. N. ilu : Id Bom. L H. 6?u : 

2U M. L. T. 194 : 31 M L. J. o4 : 

4 L. W. 342 : 35 1. C. 954 : 43 1. A. 164 : 

14 A. L, J. 1040 : 32 X. L. it. 094 : 

85 L. J. (P.C./ 214 :24 C. L. J. 82u lP.0.). 

--—S. 178— Pledge—Conversion. 

A pledgee ot gouds who without notice o« the 
title oi the real owner delivers gojds to or to the 
order of depositor is not guilty oi a conversion. 
(Lord M icnnnghteu.) Bank of Bombay v. nano 
Lal Thackeksevdas. 37 Bom. i22 : 

40 1. A 1 : 12 M. L. X 646 : 

(1913) M. W. N. 29 : lo B- m L. R. 1 : 

24 M. L. J. 176 : 17 0. L J. 146 : 

17 I. C. 663 : 17 C. W N. 3j8 iP. o.j. 

-Ss. 178 and 179 — Scope —Pledge of goods 

by another. 

S. 179 of the Contract Act does not lim>t the 
scope ol S. 178 but saves a pledge at least to Mie 
extent oi the pledgor’s own in.erest notwiih land¬ 
ing the presence oi invalidttiog conditions tail¬ 
ing uu der one ol the provisos to S. 178. A party 
is bound by pledge of his goods by another who 
is in possess'on of them, where he n t only 
approves, the other's conduce but urges the olner 
to pledge them. (Scolt, C. J. and Hca o»,J.) Lak- 
HA.MSEY LADHA & Co. V. LAKMICHANU PaDAMSH.Y. 

42 Bom. 205. 40 i. 0. 148 : 

19 Bom. L. R. 336. 

-S. 178— Consignment of goods—Pledging 

receipt — Pledgee , if acquires title — Fraud. 

A consignor ol goods made over the Railway 
receipt to detendant No 2 for obtaining delivery. 
Deft. No. 2 fraudulently and without autho¬ 
rity indorsed the receipt to piahiliff as a 
pledge. Held, that deiendant No. 2 had ‘ posses¬ 
sion” within 5. 178 ot the Comrsct Act ol tue 
Railway receipt and ot the goods i' represented. 
The plaintiH had acted in good *aith and defend- 
ant No. 2 had not obtained the goods by means 
of an fffence or lraud so that plaintiff had good 
iitle in the property. 1; is unsafe ro employ as a 
separate and independent ground ot decision the 
principle that oac oi two innocent persons must 
suffer through thetraud of a third. The loss 
should fall on him who enables ihe third party to 
commit the lraud. (Richardson and Hilda , JJ.) 
Profulla Kumar Bose v. Ka.mini Kumar Roy. 

04 I. C. 224: 23 C. W. N. 907. 

--Ss. 178 and 108— Possession, meaning of 

—Hire Purchase agreement. 

Possession under S. 178 and S 108 excep. 1, 
means juridical possession as distinguished from 
custody. Possession of person holding goods 
under hire purchase agreement is not possesion 
within S. 178. Hence a pledgee from a hire pur¬ 
chaser acquires no good title to the goods 
pledged. 12 B. L. R. 42. Foil. 34 P. R. 1902, Dist. 
t Greaves , J.) Leon Sauujllev. Seyne Bkosa. 

50 I. C. 476 ; 23 C W. N. 352. 

-S. 178 —Government securities— Whellier 

endorsement by owner necessary. 
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Government securities which are not specially 
mentioned in S. 178 c*anot be pledged except b. 
endorsement by the owner. (Chaudhun and Ntio- 
buuld, JJ.) JoYTI PROKASH N'ANI'E V. MUHTI 
Prukash Nande. 33 1. C. 891: 22 C.W.N 297 

-Ss 178 a r a 76 —Certificates of shares. 

S 178 ot the Act does not include certificates 
of shares under ’ goods ’ documents oi title to 
goods. n I. C 183. Not foil. ( Sanderson, C J. 
ana Wood r of fee, J .) Lalit MoHUN Nundy v. 
HAR1DAS MUKHERJEE. 37 I. C. 707: 

24 C. L. J J3&. 

But see 8 I. C. 183 : 12 Bom. L. R. 870. 

-Ss. 178 and 108. (Excep li— Require¬ 
ments of the section—Juridical possession--Pledge 
in possession—Suit by rightful owner— Limi¬ 
tation Act , Art. 48. 

S. 178 and S. 108 (Excep 1) of the Act refer to 
cases where the piedgor has other han a limited 
interest and has lawlul juridical possession uncon¬ 
nected and independent ol any interest therein 
such a juridical possession as a Jacior or agent 
has in other words such possession as tba' ol an 
agent emiustea as such, and oidinarily having as 
such agent, the power oi sale or pledge. 8 Bom. 
50! and 27 Mad. 424 Foil Three thii gs are re 
quired by S. 128 |1) Juridical possession on the 
part of the pawner as distinguished Born mete 
custody. 2 Good faitb on the part oi the pawnee. 
(3) Lawful acquisit ion on the pait of the 
pa vner. 5 Ah. 30l and 29 All. 579. Foil. Where 
a plaintiff claims from defendant goods wrongly 
pledged tu the latter, by an agent of ihe funner, 
with whom the goods were leit tor sale on com 
mission, he is nut entitled to a decree ui til pay¬ 
ment of the amount due io the pledgee defendant 
with interest accrued due thereon, under S. 178 
of the ( outract Act. The suit is governed by Art. 
48 of Sch. 1 of the Limitation Act, time running 
from the date of plaintiffs knowledge of tbe 
pawnee's po sses-ion. (Sadasiva Ai\ar and 
Moore, JJ ) SeshaPpiek v. Subkamania Chettiak. 

40 Mad. 678 : 30 M. L. J. 687 : 34 I. C- 751: 

19 M L. T. 386. 

-S. 178 —Railway receipt — Document of 

title 

A Railway receipt is a mercantile document of 
title to goods. Lawlul possession as pledgees of 
a Railway receipt eniith s the holders t«. get p s- 
scssion of the goods from tbe carrier and to obta-n 
and retain the goods, as secuiity for moneys ad¬ 
vanced on t ie pledge <>f toe railway receipt. 38 
Bom. 255 Foil. [Sadasiva Aiyar and Spencer , , 
JJ,) Fakirappa V. Thippannah. 

30 1. C. 950: 38 Mad. 664 

-Ss. 178 and 108— \Possession ’ means 

juridical possession. 

Ii has been often held that - possession required 
in S. 178 is sini>lar to tbe pos.-e>si<»n required bv 
S. 108 ot the Contract Act in regard io sales that 
is to sav, the possession must bt juridical posses¬ 
sion of the g< ods and not mere custoay. Where 
P was given possession of the sewing machines 
hfy the owner in order that he might sell them f« r 
and «n behalf of tbe owner and he pawned the 
machines with a pawn broker. Held : his 
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possession is not a mete custody for safo 
keeping, but for the definite purpose of sale. 
He would ha\e such a fossessiori (f ihem as is 
contemplated b> S 178 The i^ct that he deposed 
of the goods contrary to the instructions of the 
owner makes no difference t<> the character of the 
possession which vested in him. It. therefore, the 
pawi ee acted in got d lau h and had i.o ground 
for doubting the aut’ r.iitv ot P to pledge the 
goods he would be ei.titled.to the prole. ii«'n grant¬ 
ed bv S. 178. ( Robinson , C J and Mas, Dung. 

J.) Empfror v. Nuo Po Chit. 1 R.mg. 199i 
2 Bur. L. J 241: 24 Cr. L. J. 858: 74 l. C. 1050: 

1923 Reng. 227. 

-S. 178— Agent disposing of sewing 

rv achir.c— Assistance of Criminal Court. 

The com| any having given the sewing 
machine to a person whose p- sdion is that oi an 
agent or lactor to be opposed rf for mom y the 
company is not entitled Io the a^istance 1 1 a cri¬ 
minal couit in recovering it Irom a person to 
whom it was disposed i f. i Macgugor, J.) Sing¬ 
er Sewing Machine Coy v. Yen Kun 

1 Bur. L. J. 45: 1923 R. 68 U). 

-S. 178— Possession n.ay be. lawful and 

yet appropriation may be dishonest—Proviso slill 
a i plus. 

It is not necessary before the proviso to section 
178 can be made applicable that the g, ods or do¬ 
cuments should be obtai ed dishonestly in the 
firs 1 instance, and a subsequent roi-ai prr priat ion 
of them cr any offence connected with them after 
they had been law fully acquired prevents the- 
posse-sor from maxing a valid pledge < f them. 
To create a valid pledge the pledgor must be in 
juridical possession ol the goods as distil guished 
from a bare cu c fodv. 12 Bom. L. R. 8 7 0 dist, 
(Kennedy, J. C. and Roym nd, A. J. C.) The 
Karachi Bank v. Kodumal Kalumal. 

1923 Sindh 54. 

-S. 178—‘ Possession ’— Gratuitous bailee 

—Pledge by. 

I he w jrd ' possession ' as used in S. 178 docs 
not include the possession bv a gratuitous bailee 
and so a pledge by him ol the thing is invalid. 
The pledgee must return the thing so pledged, to 
the original depositor. ( Kennedy and Raymond, 
A. J. C.) Ramkishen Das v. Jasumal. 

61 I.C. 305: 14 S 1. B. 175. 

-8. 180— Action against wrong doer. 

Undet S. 180 Contact Act either a bailer or 
bailee ol a chattel mav maintain an action in res¬ 
pect of it against a wrong doer the latter by virtue 
of possession, the fermer by virtue < f his pro¬ 
perty. ( Mookcnec and Roe, JJ.) Ram Nath 
Gac.oi v. Sitambek Deb. 43 Cal. 733: 

22 C. L. J. 339: 3l 1. C. 430 : 21 C. W. N. 632; 

-3. 182 —Principal ond agent - Relation¬ 
ship of. 

B contracted to sell to A a certain quantity of 
sugar, but as he was not the producer himself he 
entered into a contract with J for purcha>e and 
delivery of the sugar in instalments. In the con¬ 
tract with A stipulated for pavmeot ot a coir mis 
sion, held in a suit fop breach of contract by A 
against 3. that B was not an agent of either A ot 
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J that the contract between A and B was as bet¬ 
ween principals and that the mere mention of the 
commission is not inconsistent with the relation 
being between principal and principal. (Lord 
Dunedin.) Balthazar v. aboxvath. 

63 I. C. 621: 13 L. W. 537 (P. C.). 

-S. 182 — Principal and Agent — Pakka 

adatia— Incidents of—Speculative agent. 

A pakka adatia is a speculative transaction 
and not a wager. The rights and liabilities of 
pakka adatia are well settled and he has a* right 
to be indemnified by the seller. (Sir Laivrcnce 
Jenkins). Bhagwan Das v. Barforjee Retton- 
JEE BomanjEE. 42 Bom 373: 23 M. L. T. 203: 

34 M. L. J. 305: 4 P. L. W. 229: 16 A. L. J. 241: 

27 C. L. J. 358: 22 C. W. N. 625: 
20 Bom. L. R. 561: 7 L.W. 577: 11 Bur L T. 211: 
45 I. A. 29: 44 I. C. 284: (1918) M W.N. 315 (P.C ). 

-S. 182— Broker, relation of — Commis¬ 
sion, suit for — Lim. Act, Arts. 115 and 102. 

A broker is the agent of the person for whom 
he acts. Unlike the factor he is not entrusted 
with the custody and the apparent ownership of 
the goods, but he is merely to effect business on 
commission on the sales resulting from his 
efforts. Where the contract is not in writing 
terms are to be inferred from the conduct of the 
parlies. Therefore the suit by a broker for 
money due for commission is governed by Art. 
115 of the Lim. Act and not by Art. 102. (Walsh 
and Sunder 1 al, JJ.) Sushil Chandar Das v. 
Gauri Shankar. 89 All 81 : 36 I. C. 371 : 

14 A. L. J. 873. 

-8. 182— Agent — Treasurer of a Commit¬ 
tee for subscriptions—If liable for negligence. 

An Honorary Treasurer of a Subscription Com 
miitee is not its agent and not liable therefore 
for gross negligence in not cashing a cheque pass¬ 
ed by a donor. (Richards, C. J, and Banerjee , J .) 
Abdul Aziz v. Masum Ali. 36 All. 268 : 

23 I C. 600 : 12 A. L J. 351. 

-S. 182 —Sub-broker receiving money from 

constituent' and misappropriating — Payment to 
broker for other transactions—Suit for money. 

Where a sub-broker took part in a business 
transaction with the plaintiff on behalf of the 
defts., the brokers and received a large sum of 
money as advance and misappropriated the same, 
using a major portion of it in settlement of his 
own private accounts with the defendants, who 
never knew of the source of the money or the 
business transaction entered into with the plain 
tiff, a suit by the plaintiff against the defendant 
to recover the amount advanced does not lie. 13 
Ch. D. 696. (1893) A. C, 232 and 44 Bom 139 
foil. (Fawcett and Coyasjee, JJ.) Morarji Premji 
Gokuldas v. Mulji Ranchhod Ved & Co. 

25 Bom. L. R. 1014 : 

77 I. C. 266 : 48 Bom 20 : 1924 Bom 232. 

-—8. 182 —Broker — Commission — Right to 

— Com pit 'ion of transaction—Failure of one of 
the Parties to complete the contract— Effect of. 

In order to entitle a broker to hfs commission, 
he must prove either that the transaction has been 
completed, orlthat, if it is not, the non-completion 
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was due to defaul; on Hie part of the principal. 
Lott v. Outhivite. (1893) 10 P. L R. 76, 77. Ref. 
A mortgagee in Bombay is not bound to deliver 
possession of the title deeds or to produce them 
lor the inspection of the mortgagor until actual 
tender or payment of the principal with interest 
and costs. Consequently where the vendor- 
mortgagor is unable to complete a contract of 
sale on account of the non-production of the title 
deeds by his m'ntgagee and the contract of sale 
falls through, it is the default of the vendor that is 
responsible for the result, Tne broker who ar¬ 
ranged for the sale will nevertheless be ent'tlcd 
to his commission, (Malta, J.) Mehta v. Cas- 
SUMBHAI Keshavji. 24 Bom. L. R »47 : 

1922 B. 433. 

-S.182—Del crcdre agents—Certified bro¬ 
kers of the Bombay Xativc Stook and Share Bro¬ 
kers' Association arc such. 

The certified brokers of the Bombay Native 
Stock and Share Brokers' Association are 
del crcdrr agents cf their constituents. 
Their duties are strictly to adhere to the 
position of agents, diligently act for the prin¬ 
cipals and to make enforceable bargains for them 
and keep them open, (Kanga, J.) Fazal v. 
MaNGALDAS. 23 Bom. L. B. 1144 : 46 Bom. 489 : 

66 I. C. 726 : 1922 Bom. 303. 

-S. 182—Pakka Adatia— Position of. 

A Pakka Adatia can at will become a principal 
to enforce any contract entrusted to hurt as 
agent by his original principal, against that 
principal, k and, when he sues relying upon the 
character as principal, hrs claim differs in no res¬ 
pect from that upon an ordinary contract.between 
two principals and he is entitled to demand in¬ 
terest upon the amount which he claims as ordi¬ 
nary damages for breach of contract. (Beaman, 
J.) Hukamchand Sakupchand v. Ab»awam E. 
J Ebrahim. 52 I. C. 519 : 21 Bora. L. R. 788. 

-S. 182— Principal and Agent —Pakka- 

adatia —Nature of agency. 

A pakka adatia is something more than a com¬ 
mission agent and very hke an ordinary del cre- 
dre: agent, receiving orders from constituents 
and placing them in open market; but he can al¬ 
locate his principal's contracts to himself when 
it suits him to do so. ( Beaman , J.) Bhagwan’- 
das Pakasaram v, Barjorji Ruttonji. 

19 I. C. 29 : 15 Bom. L. R. 86. 

-S 182—Agency—Pakka adatia— Relation 

with constituents. 

A pakka ada'ia enters iDto contracts under in - 
structions from his employer, the principal. But 
the constituent is not concerned with the method 
in which his instructions are carried out. So it 
is open to the constituents to set up the plea of 
wagering contracts. (Macleod, J.) Bhagwandas 
v. BURJARJI. 37 Bom. 347 : 17 I. C. 162: 

14 Bom L. R. 807. 

- —S.[182 — Broker—Liability of, in principal 

contracts—Calcutta jute market—Custom of. 

There is a difference between a broker a»d an 
agent for sale. Under the custom of the Calcutta 
Jute Market, brokers are liable to bo’h buyers and 
sellers in the case of what are called * principal 
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contracts." as distinguished from direct -S. 182— Broker—Commission—When can 


contracts." Under the custom of the market there 
is a liability for the performance of the contract 
resting upon the brokers and a right in them to 
enforce the contract. It makes no difference 
whether at the time of the making of the contract 
buyers are informed of the name of the sellers 
and sellers of the name of the buyers. In the 
case of such contracts the only person to whom 
the sellers can really be giving credit—the only 
person mentioned in the contract—is the broker. 
Either the sellers do not know the name of the 
other party, or if they do and still prefer a"princi- 
pal contract’’ they prefer the broker's credit. 
Consequently in the case of a breach of contract 
by the seller, the broker'is entitled to go to arbit¬ 
ration on an arbitration clause of the contract. 
(Rankin, J.) JITMULL GlRDIIA pi v. Ram Gopal 
BohitRAM. 50 Cal. 12 : 1923 Cal. 419 : 

74 I. C. 273. 

- — -S. 182 —Termination of agency. 

Where the term of an agency for sale lias ex¬ 
pired, a subsequent execution thereof by the 
agent is invalid unless the term has been extend¬ 
ed. (Sanderson, C. J. Woodroffe and Mookcrjee, 
JJ.) Lalji Mahomed v. Dadabxi Jivanji Gus- 
DAR. 43 Cal, 833 : 34 I. C. 807 : 

23 C. L J. 190 

-S. 182— Broker—Position of. 

Per Woodroffe, J:—A broker is the agent of 
both parties and his contract is one of employ¬ 
ment so long as he adheres strictly to his posi¬ 
tion as a broker by confining himself to the busi¬ 
ness of negotiation. But if he departs from the 
business of negotiation and by the terms of the 
contract, makes himself the agent of his princi¬ 
pal to sell or buy, he makes a contract of sale or 
purchase and is liable on it. ( Jenkins , C. J. and 
Woodroffe. J.) Patiram Banerjee v. Kankina- 
Ram Co., Ltd. 42 Cal. 1050: 31 I. C. 607: 

19 C. W. N. 623. 

-S. 182 —Principal and Agent—Authority 

of agent. 

Every act of an agent in the course of his em¬ 
ployment on behalf of the principal and within 
the apparent scope of his authority, binds the 
principal unless the agent is in fact unauthorised 
to do that act and the person dealing with him 
has notice of the same. (Mookerjee and Beach- 
croft, JJ.) Khulna Loan Co., Ltd v. Jahir Gol- 
dar. 24 I. C. 209. 

- 83 . 182 and 222 —Contract of agency— 

Limitation Act , Art, 83. 

Where evidence of witnesses showed that the 
contract was not simply for the purchase of grain 
by the plffs. for the defendant but a contract to 
purchase the goods, hold them for the deft, and 
sell them upon his instructions at such times and 
in such lots as he might think fit. Held, the 
transactions may be properly regarded as a con¬ 
tract of agency carrying with it the rights to in¬ 
demnity conferred upon the agent by S. 222 of 
the Indian Contract Act. That being so art. 83 of 
4he Limitation Act was applicable to the case. 
ASeott Smith and Fforde, JJ.) The Firm Devi 
Sahai Ramji Das v. Tirath Ram. 73 I. C. 143 : 

1923 Lah. 473. 


claim. 

A broker can claim commission if he brings 
about a sale, but he can also claim it if he brings 
about the transaction to the stage of an agreement 
to sell and then the transaction fails because the 
purchaser draws back. (Chevis, J.) Kishen 
Chand v. Khuda Buksh. 60 I. C 727 

-8. 182 —Agency and partnership. 

A partner who does an act for the firm is an 
agent for t^e firm but he is not an agent foi the 
partner and the law applicable to a suit by one 
against another for purchasership properties is 
the law of partnership and not that of agency. 
(Kensington and Johnstone, JJ.) BeragiRam v. 
Baja Ram. 10 I. C. 250 : 214 P. W. B. 1911 : 

153 P. L. R. 1911. 

-S. 182—' Agent.' 

A person contracting to purchase property and 
promising damages on default is not an agent of 
the promisee. (Wallis, C. J, and Spencer, J.) 
Lakshmanan Chetty v Subramanian Chetty. 
50 I. C. 69 : 9 L. W. 312 : 25 M. L. T. 221 : 

(1919) M. W. N. 431. 

-8. 182 —Principal and Agent—Proof of 

relationship. 

The use of the word ' agent ’ in a general 
way, loosely without specifying, the pnrposc of 
the agency does not help to determine as a matter 
of fact, whether a person is an agent. Whether 
goods were consigned to another as agent and 
after the goods were consigned, that other person 
was charged with interest, the relationship be¬ 
tween the two was one of vendor and purchaser 
though the word ‘agent ’ might have been used. 
(White, C. J. and Tyabji,J.) P. N. K. Suryapra- 
kasaraya Mudaliar v. Matheson’s Coffee 
Works. 21 I. C. 322 : 14 M. L. T. 249. 

-S. 182— Broker — Contract falling 

through owing to default of principal—Right to 
brokerage. 

Where a broker, employed to negotiate the sale 
of a house, finds a purchaser at the stipulated 
price and arranges for his brokerage to be paid 
by him but the transaction is not completed 
owing to the owner failing to convey, tho broker 
can claim damages on the basis of the brokerage 
which he would have received, had the sale been 
completed. 30 Cal, 202 : 5 W. R. 117. Foil. (Pratt 
J. C.) Gur Lun Hpaw v. Camillo Camilatos. 

12 Bur. L. T. 68 : 51 I. C. 582 : 10 I. B. B. 15. 

-S. 182— Agency— Fixing of—Terms of 

remuneration—Commission agent. 

Unless authority to act is conferred and accept¬ 
ed, mere settlement of the terms of remuneration 
does not constitute a contract of agency. A com¬ 
mission agent is not in law, the agent of all pox- 
sons and firms, whose business, he occasionally 
transacts The agency is only with reference 
to specific sales or purchases made under the 
directions of the principal. (Crouch, Ai /• C.) 
Firm of Vishinji Goverdhan Das v. Firm of 
Jasraj Girdhari Lal. 50 I. C. 146 : 

12 S. I. B. 93. 
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-Sa- 184 and 248— Minor partner — Acts of , 

binding on firm. 

Under S 184 of the Act a minor can act as an 
agent of a firm and any contracts entered into by 
such a minor as an agent are binding on the firm. 
And they are equally binding on the minor if he 
did not give notice of the repudiation within a 
reasonable time after attaining majority. (Scott 
Smith and Shadi Lai , //.) Gopimal Durgadas 
v. Jain Bank of India. 45 I. C. 17 : 

38 P. W. R. 1918 : 17 P. L. R. 1918. 

-S. 184— Minor—Negligence — Tort arising 

out of contract—Liability. 

A minor agent is not responsible for loss aris¬ 
ing from the negligence of his guardian. An in¬ 
fant cannot be made liable for a tort arising out 
of a contract where the contract is not binding 
upon him and where the so-called tort consists 
merely in negligence on the part of his guardian. 

( Mittra , A. J. C.) Gopal Kao Waman Kao v. 
DinkaR Rao. 43 I, C. 923. 

-Ss. 186 and 196 —Extent of authority to 

agent—Conduct of principal. 

If an agent endowed with very wide powers and 
authorised to buy and sell property, to deal with 
Government and to pay revenue, contracts a loan 
on behalf of his principal, which the latter did not 
repudiate when it came to his knowledge, the 
principal is bound by the debt and must pay it off. 

( Mullick and Atkinson, JJ.) Romesh Chandra 
3’. Bhujan Bhaskar. 39 I, C. 225 : 

1 Pat. L. W. 340. 

-S. 186— Husband and wife — Living to¬ 
gether—Dealing with joint property by husband 
—Presumption of agency. 

If a married couple live together and the hus¬ 
band acts alone in dealing with joint property, 
he is held to act as the wife’s agent in respect of 
her interest as well as his own. But the presump¬ 
tion »s rebuttable. 3 L. B. R. 66 Rel. (Parlett. 
J.) Ma Lon Ma v. Mg Shwe Byu. 10 I. C. 919: 

4 Bur. L. T. 115 

——-Ss. 187 and 188— Principal and agent — 

Power of Attorney—Construction .— Money-lend¬ 
ing business—Guarantee by agent—Liability of 
principal—Benef it. 

Where an act purporting to be done under a 
power of atton cy is challenged as being in excess 
pf the authority conferred bv the power, it must 
be shown on a fair construction of the whole in¬ 
strument, that the authority in question is to be 
found within the four corners of the in«trument, 
either in express terms or by necessary imilica 
tion. (18931 A. C. 170. Foil. If it is established 
that the transaction in question is withui the 
authority conferred bv the power, the mere fact 
that the principal did not receive the benefit of 
the transaction does not rid him of liability. In 
the case of a Naiukottai Chetty money lending 
business, an agenf who has authority to borrow 
and to lend to others, has an implied authority to 
pledge the credit of the firm for the purpose of 
obtaining or securing advances from others to the I 
customers of the firm. (Mr, Ameer Ali ). Bank | 


CONTRACT ACT (IX OF 1872), 8 . 188-Authority 
of agent. 

of Bengal v. Ramanathan Chetty. 

43 Cal. 527 : 32 I. C. 4t‘J : 43 I. A. 48 : 
30 M. L. J. 232 : 20 C. W. N. 329 : 
3 L. W. 210 : (1916) M. W. N. lftO : 
14 A. L. J. 217 : 23 C. L J. 348 : 
18 Bom. L. R. 337 : 9 Bur. L. T. 1 : 8 L. B. R. 636: 

19 M L. T. 176(P. C.). 

- 8 . 188- 

Authority of Agent. 

Co-agents. 

Connected acts. 

Insurance. 

Landlord and Agent. 

Post Office. 

Power o/ Attorney. 

Void Contract. 

Authority of Agent. 

-S. 188— Authority of Agent — Construc¬ 
tion. 

Where an agent was authorised by power of 
attorney to direct, superintend, manage and con¬ 
trol the business of the defendants and there was 
a stipulation to the effect that (he agent was not 
to enter into speculations in ‘ gunnies, opium, 
shares or exchange. ” Held, that a contract for 
purchase of sugar was outside the scope of the 
prohibition, that the words “ as carried on by 
defendants in Singapore and elsewhere ” were 
merely descriptive and not limiting the articles 
of the agent’s business and that mere imprudence 
of the act did not render the act unauthorised, 
f Jenkins , C. /. and Woodroffe, J.) Angulia & 
Co. v. Sassodn & Co. 39 Cal. 668 : 

13 I. C, 705 : 16 C. W. N. 693. 
[0o appeal from JO I. C. 895.] 

- 8 . 188 —rAuthority of Agent—Principal 

and Agent—Agent compromising without autho¬ 
rity—If principal bound. 

An agent not authorised to compromise cannot 
bind his principal by any compromise effected 
by him (Ratligan and Shadi Lai, JJ ) Muham¬ 
mad Rashid v. Rahmatullah 

134 P. W. R. 1914 :96 P. R. 1914 : 
24 I. C. 630 : 212 P L- R. 1914. 

-S. 188 —Authority of agent — Collection of 

debts. 

An agent authorised by a p-»wer of attorney 
only to collect debts has no authority to realise 
their value, or, anv part of it by selling them. 

(Oldfield and Sadasiva lyc v . JJ.) Ramaswami 
NAIDU V. MUTHUSAMI P/LLA'. 

35 M L. J. 581 : 48 I. 0- 750 i 
41 Mad. 923: (1918) M. W. N. 796. 

-8. 188— Authority of agent. 

If the power of attorney does not authorize the 
agent to carry on a business except with limita¬ 
tions, any act done bv him in excess ot such 
power will not bind the principal. (Ayling and 
Sadasiva iycr, JJ.) Malayaperumal Chettiar 
v. Akunachala Chettiar. 41 1. C 224 : 

6 L. W 417. 

-S. 188 —Authority of Agent—Agent bor¬ 
rowing without authority. 

The plaintiff from whom money was borrowed 
by the defendant’s agent without authority, j 8 
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CONTRACT ACT (IX OF 1872), S. 183—Authority 

of agent. 

entit'ed to receive his amount to the extent of the 
benefit received by the principal. (Sadasiva Iyer 
and .V a pier, JJ.) Sufpayya Pattar v. Dawood 
Haji Ahmad. 32 I. C. 763 : (1915) M. W. N. 761. 

- 8 . 188— Authority of Agent-Contract to 

P n y reasonable interest by Agent—Whether prin¬ 
cipal bound. 

An agreement by an agent to pay reasonable 
interest for goods purchased on credit is binding 
on principal. 1C. L J 199, Foil. (Kutnara- 
swami Sastti. J.) EdaYAGIRI Gopalaratnam v, 
ChoCKALINGAM ChetTY. 26 I. C. 365. 

-S. 188— Authority of agent—Extent of 

An ageut who has pmver to sign his name does 
not necessarily mean that he has full powers, 
necessary for a disposition ol property. (White, 
C. J. and Spencer, J.) Marmavula v. Anxapurni. 

10 M. L. T. 304 J 12 I C. 393 : 

(1911) 2 M. W. N. 330. 

-S. 188 —Authority of Agent—Power of 

attorney—Construction of - Limitation of autho¬ 
rity. 

The question whether the knowledge or acts of 
an agent can be attributed to his principal, de¬ 
pends upon the terms of the authority that the 
agent has received. The authority conferred by 
a power of attorney must be strictly adnered to. 
A third party dealing with an agent will be un¬ 
able to make the principal liable, if the authority 
is exercised in excess of and outside the reason¬ 
able scope of the special powers conferred upon 
the agent. ( Chapman and Atkinson, JJ ) Stock¬ 
ing B v. Tata Iron and Steel Company. 

2 Pat. L. W. 133 : 2 P. L- J. 600 : 

41 I. C. 176 : 1917 Pat. 273. 

- 8 . 188— Authority of agent—Limitations 

of, • 

’ Unless expressly empowered, an agent cannot 
make his principal a surety for another's loan 
nor borrow money in his name for another, 
nor thrust a partner upon him, nor sign a 
promissory note for him jointly with another. 
Powers of attorney must be construed strictly and 
in the absence ol express power to enter into con¬ 
tracts of guarantee or execute negotiable instru¬ 
ments jointly with others on behalf oi the 
principal, the onus of proving such power rests 
on the per'On alleging the same. (Ormand and 
Parlett, JJ ) Ramanathan Chetty v. Bank of 
Bengal. 7 Bur. L. T. 126 : 23 I. C. 616 : 

[Overruled 82 I. C. 419 : O. A. 43 Cal. 527 (P. C.).] 

- 6 b. 188 and 227— Authority of Agent- 

Principal and agent—Acts *>f agent beyond scope 
—When principal liable—Third parties. 

A power to purchase, sell or mortgage does not 
imply power to borrow or give simple money 
boDd. Where a contract is entered into fraudu 
lently in furtherance of the agent’s interests and 
contrary to the inteiests of principal, the latter is 
bound by the contract only if the person dealing 
with agent, acts in good faith. The burden of 1 
provi* g gcod faith lies on the person claiming 
against principal. (Fawcett, A. J.C) Bhagwanji 
V. Ganga. $6 I. C. 968 : 10 8. L. R 72- 


CONTRACT ACT (IX OF 1872), S. 188-Power of 
Attorney. 

Connected Acts- 

-S. 188 — Connected acts. 

An agent authorised to receive money for the 
principal may be presumed to he also authorised 
to do every lawful and necessary thing connected 
with it. 43 Cal. 527 (P. C) Ref. to. (Stuart and 
Kanliaiya Lai, A. J.C.) ManoharLalv. Sa- 
KtNA Bega i. 37 I. C. 442 : 3 0. L. J. 623. 

Insurance. 

-8. 188 — Insurance — Agent's interest. 

A Commission agent purchasing goods for a 
merchant and consigning them by a ship and 
insuring them under instruction from the mer¬ 
chant, has an insurable interest in the goods and 
can recover the money under the policy of insu¬ 
rance in case of ibe loss of goods, ( Davar , J.) 
Kanji Dwarakadas v. Hari Das Purushotam. 

36 Bom. 484 : 12 I. C 897 : 
13 Rom. L. R 1211. 

Landlord and Agent. 

-S. 188 —Landlord and agent— Agent's 

authority. 

Where the agent of a landlord has no authority 
to create pecunia'y liability on his behalf, no per¬ 
sonal decree could be passed against the landlord. 
(Kanliaiya Lai , A. J. C.) DUROA FRASAD v. JagaN- 
nath. 16 I C. 999. 

-8. 188— Landlord and agent—Agent's 

authority. 

The question of the authority of ao agent to 
bind bis landlord has to be decided on the fact® 
of each case. The landlord must show that the 
agent has done anything beyond his authority if 
he wants to repudiate the action of the agent. 
(Kingsford, J.) Mothari Concern v. Lachmi 
Prosad Shah. 36 I, C. 81. 

Post Office. 

-S. 188— Post Office—Payment demand- 

able at a particular place. 

Where payment is demandable at a particular 
place from a person, but the person entitled to 
the payment, requests the payment done by 
means of a money order, the Post Office is the 
agent of the latter and not of the lormer indivi¬ 
dual. (Cf. Postal rules which allow the sender of 
an M O. or other article, to recall it before actual 
delivery.) (Tudba!l,J) Parmer v. Cowasjbe. 

33 I. C. 728 : 14 A. L. J. 236- 

Power of Attorney. 

-8. 188 —Power cf Attorney to collect 

outstandirgi>—Whtther includes decretal debts. 

A Power i f Attorney given to an agent to collect 
outstandings includes also a power to collect 
debts due under decrees, even of such as were 
obtained before the date of the power of the 
Attorney. ( Scshagiri Aiyar, J.) Srinivasa v. 
Tirumalai. 15 M. L. T. 837 : 23 I. C. 09 : 

1914 M. W. N. 378. 

-S. 188— Power of Attorney to Agent— 

Assignment of decree— absence of provision for. 

Acc- rding to S 188 a Power-ol-Attorney should 
be construed strictly. Such a construction Coes 
not disable ao attorney from exercising all powers 
incidental to the execution of powers expressly 
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CONTRACT ACT (IX OF 1872), 6 . 188-Power of 
attorney. 

conferred on him from exercising powers neces¬ 
sarily implied, and termed ‘ racndium' powers. 
(Sundara Iyer and Sadasiva Ixtr, JJ.) Palani- 
appa Chettiar v. Auunachellam Chettiar. 

83 M. L. J. 595 : 12 M. L. T. 528 : 
17 I. C. 139 : (1912) M. W. N. 1204. 


CONTRACT ACT (IX OF 1872), S. 188. 

- 8 . 192 —Principal and agent—Sub-agent 

—Privily of contract. 

There is no privity of contract between the 
principal and the sub-agent under S. 192 of the 
Act, ( II a His, 0. C. J. and Seshagiri Iyer, J.) 
South Indian Industrials v. Mixdi Ramajcqi 

26 I C 822 : 27 M. L. J. 601. 


S. 188— Power of Attorney — ■Construction 

— Agent. 

A power enabling an agent to carry on the busi¬ 
ness of a firm does not entitle him to sue for dis¬ 
solution of the firm. A suit so instituted should 
not be dismissed but should be allowed to be 
amended by requiring the principal himself to 
sign the plaint. ( Twomcy and Robinson, JJ.) P. 
L. K. Palanjappa Chetty v, Arunachellam 
CHETTY. 25 I. C. 140 : 7 Bur. L. T. 202. 

Void Contract. 

■ S. 188— Void contract — Agent receiving 
money under—Liability to account. 

Agent receiving money on principal’s behalf 
under illegal or void contract is liable to account 
to the principal, also an agent making a profit 
without making full disclosure to his principal is 
liable to account to him for the same. (I Vood- 
roffe and CarndnfJ , JJ.) Natiiu Khan v. Sewak 
Koeri. 9 I C. 161 : 15 C. W. N. 408. 

— S. 189— Power to enter into forward 
contracts. 

By a Power-of-Attomey, the deft, empowered 
his manager to contract, superintend and carry 
on the business of general merchants in Singa¬ 
pore. The manager entered into forward contracts 
with the plff. in respect of sugar. The deft's firm 
was accustomed in Calcutta to enter into forward 
contracts in the sugar trade. Held , that the 
manager bad sufficient authority to enter into the 
contract sued upon (Harrington, J.) Sassoon 
&C o. v. Angulia & Co. 10J. C. 895. 

[On appeal 13 I. C. 705 : 39 Cal. 568.] 

——-S. 190— Sub agent — Appointment. 

From the nature ol the agency it was manifest 
that, in order that agents might sell wolfram in 
time of War, they would have to appoint a sub¬ 
agent in England. Apart from this, purchasers 
at that time would have been chary of entering 
into contracts with a Foreign principal, because 
of the ditficulty of suit and other matters. Held , 
there was authority to appoint a sub-agent to sell 
the ore, and the ageot did not contract to sell 
the ore personally. \_Pratl and Duckworth, JJ.) 
The Leiboak Syndicate v, Finlay Fleming & 
Co 1 Bar. L. J. 219 : 11 L. B. K. 320 : 

1923 R. 84 

——— 8 §. 192 and 238— Sub-agent—Agent liable 
to the principal for the Sub-agent’s fraud. 

An agent who is paid commission by his princi¬ 
pal for sale of goods and who properly employs a 
Hub agent for the purpose, is liable to the princi¬ 
pal for sub agent's fraudulent disposition of the 
go »ds within the course of his employment 
(Scott, C. J. and Batchelor, J.) Nensukdas v 
BIRD! CHANp. $9 X. C. 699: 19 Bom. L. R. 948. 


S. 196 Ratification validates act. 

A mortgage executed by a general agent holding 
a power-of attorney, which did not authorize him 
to execute mortgages is operative if acted upon, 
and ratified by the principal and cannot be treat 
ed as being void ab initio. (Hears, C. J. and 
Batterji, J.) Muhammad Hanif v. Isri Prasad. 

19 A. L. J. 827 : 64 I. C. 769 : 44 A. 77. 

' ® s * 196 and 197— Contracts made by 

agents of corpot alions—How far binding on it— 
Doctrine of part pc i forma nee when applies. 

Where a Corporation is acting within the scope 
ot the legitimate purposes of its institution, even 
parol contracts made by its authorised agents 
raise implied promises, for the enforcement of 
which an action may well lie (especially where 
there is no express statutory requirement of a 
contract under seal and the benefit of the contract 
has been enjoyed by the Corporation.) The ex¬ 
ception based upon the doctrine of part perfor¬ 
mance does not apply where the contract is, by 
statute positively requited to be under seal or is 
ultra vires in the sense that it is beyond Ihe scope 
of the authority of the Corporation under any cir¬ 
cumstances. (Hookcrjee and Chatterjec t JJ) 
Mathura Mohan Saha v, Ram Kumar Saha. 

23 C. L. J. 26 : 20 C. W. N. 370 : 

• 35 I. C. 305 : 43 Cal. 700. 

- —S. 196— Principal and agent—Agent's 

acts—Principal bound—Ratification—Knowledge. 

The agent’s acts in the course of employment 
on behalf of the principal and within the apparent 
scope of his authority bind the principal, unless in 
fact the particular act was unauthorised to the 
knowledge of the person dealing with the agent. 
A principal cannot ratify a transaction in part 
and repudiate it in part. Before a principalis 
bound by ratification, he must be proved to have 
knowledge ol all essential facts ol the transaction. 
IMookerjee and Beachcroft, JJ ) Katyayani Debi. 
v. Port Canning and Land Improvement Co. 

25 I. C 274 : 19 C. W. N. 66. 

-Ss. 106 and 197 --Accepting rents from 

transferee — Landlord , if bound by receipts — Ex¬ 
tent of authority of gumastah. 

The question of the gumastah's power to bind 
his landlord is one which must be decided on the 
particular facts of each case. Where, a gumastah 
of the landlords accepted rent from a translerec 
of a/o/eand the landlord failed to show that the 
gumastah acted beyond the scope ol his authority, 
Held, that the facts constituted sufficient recogni¬ 
tion of the transferee by the landlord (Hookerfee 
and Teunon, JJ.) Sudaman Jamadar v. Behari 
Mahton. 10 I. C. 456 : 15 C. W. N. 9o3. 


-Sb. 196 and 197— Ratifications. 

reement of prorooteis of company with third 
r before incorporation is not binding oil 
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company. Affixing of such agreement to Articles 
of Association does not amount to a new contract 
by the company. ( Chcvis . /.) Surf.ndra and 
C o. v. Punjab Tenancy Co. Ltd. 

68 I C. 787 : 1923 Lah. 100. 

-Ss. 196 and 197— Ratification — Acts in 

excess of authority — Liability • 

Where an agent’s authority to mortgage his 
principal’s property is not established but it is 
proved that the principal well knew of tbe mort¬ 
gage and the money raised by the mortgage was 
received by the principal, the mortgagee would be 
entitled in equity to recover the inoi tgage-debt 
from the principal. 18 All. 295, Rel. (Reid, C. J. 
and Rattigan , /.) Nanak Chand v. Muhammad 
Afzal. 33 P. R. 1913 : 11 P. L. R. 1913 : 

16 I. C. 950 : 279 P. W. R. 1912. 

- -— S. 196— Ratification —Effect, 

The right of a principal to ratify an un¬ 
authorised act of his agent under S. 196 is con¬ 
fined to cases where the agent purports to act on 
the principal's beliali and not where the agent 
acts on his own behalf without authority, or 
contrary to principal's directions and on behalf 
of the principal. 35 Mad. 177 ; (1910) A. C. 3-10, 
Foil. (Sadasiva Iyer and Moore JJ. i Raghava- 
chari v. Pakkiri Mahomed Rowther. 

30 M. L. J. 497 : 19 M. L. T. 381 : 

34 I. C. 760 : (1916) 2 M. W. N. 73. 

-8s. 196 and 197— Principal and Agent 

— Transactions by agent beyond scope of author¬ 
ity — Acquiescence. 

An agent advanced certain loans and the prin¬ 
cipal not only did not object but did not tell huh 
that he (the agent) would be responsible for aDy 
loss. The principal even interfered with the col¬ 
lection of the debts, dictated his own terms and 
allowed, with full knowledge of the circumstan¬ 
ces, the agent’s successor to take the debts at a 
certain valuation after which it was not possible 
for the original agent to collect the debts. Held. 
the principal was precluded by his acquiescence 
from questioning the validity of these transactions 
and could not hold the agent Fable (Sankaran 
Nair and Spencer, JJ.) Ramaswami Chetty v. 
Alagappa CHLTTY. 28 I C. 135 : 28 M. L J. 199 

- — -3. 197— Ratification — Implied. 

Ratification cannot be inferred from a mere 

omission to repudiate in terms an unauthorised 
transaction. (Ayling and Krishna* , JJ.) Smri 
Rajah Kandana v. Achanta Venkata Subba- 
RAYADU. 62 I. C. 414 : 10 L. W. 33. 

-S. 197— Acts of agent in excess of autho¬ 
rity—Ratification — Nattukottai Chetlies. 

Where tbe agent exceeds his authorities and 
embarks on unauthorized transactions, it is the 
duty of the agent under his contract of agency, 
to fully and frankly disclose to the principal what 
he has done. If the latter takes no objection or 
abstains from pressing his objection after hearing 
the agent’s explanation, but wails to see how the 
transaction turns out, ratification of the agent’s act 
may be presumed. Prince v. Clark 1 B, and C. 187, 
Foil. Per Wallis, C. J. —Where an agent contrary 
to instructions makes advances against security the 


j CONTRACT ACT (IX OF 1872), S. 199. 

principal may realise the security and hold the 
agent liable for the balance and such intermeddl¬ 
ing dees not amount to ratification Scshagiri 
Aiyar, J. —The application of principles 
governing the relationship of English agent 
to their principal should not be extended to 
Chetty’s agents in India whose position approxi¬ 
mates to that of a trustee. ( Wallis , C. J. and 
Scshagiri Aiyar, J.) Lakshmanan Chetty r. 
Chidambaram Chetty. 9L. W. 251 : 

49 I. C. 758: 25 M. L. T. 286 : (1919) M. W. N. 72. 

-S. 197— Ratification—Acts in excess of 

authority. 

Ratification of an act in excess of authority on 
the agent’s part by principal may be inferred 
from his mere silence or acquiescence. 28 M. L. 
J. 199, Foil. (Wallis, C. J. and Srinivasa Iyengar , 
/.) Ramaswamy Chetty v. Karufpan Chetty. 

31 I. C. 216 : 29 M. L J. 551. 

-S, 197— Ratification—When oompletc. 

Ratification of an unauthorised act of an agent 
is complete only when the fact is communicated 
to the other party to the contract. Till then the 
principal has an option to withdraw. Per 
Sadasiva Iyer, /.—Ratification is complete 
the moment the princi pal elects to adopt the acts 
o( the agent as his own ; no communication is 
needed to complete il. Ratification once made is 
irrevocable. ( Ayling and Sadasiva Iyer, JJ.) 
Kandalam Rajagopala Charlu v. Secretary 
of State. 

14 M. L T. 464 : (1913) M W. N. 937 : 

22 I. C. 107 : 38 Mad. 997. 

-B. 197— Ratification—Acts relied on in¬ 
consistent with denial of liability, 

S. 197 of the Contract Act lays down that a 
ratification may be express or implied from the 
conduct of the person on whose behalf the act is 
done. The acts relied upon as proving ratifica¬ 
tion however, must be clearly inconsistent with 
a denial of liability. ( Mittra , A. J. C.) NARAYAN 
Das v. Chaxdrabhan. 48 I. C. 969, 

-S. 197— Ratification—What is, 

A mere ex post facto submission to what ha3 
taken place, is no ratification of it. tKanhaiya 
Lai and Lyle, A. J, C.) Sukhpal Kuar v. Dasu. 

7 0. I. J 429 : 

58 I. C. 165 : 2 U. P. L. R. (J. C.) 129, 

-Ss. 198 and 178— Mortgage of moveables 

—Object of the sections and the effect of parole 
mortgage. 

A parole mortgage of moveables is as valid as 
a mortgage of same by writing and has the imme¬ 
diate effect of passing properly without actual 
possession ; and the object of Sf. 108 and 178 of 
ths Contract Act which are based on estoppel 
rules is to protect the interest of bona fide purch¬ 
asers and pledgees so lhat a bona fide purchaser 
from one who is held out by the true owner as 
able to confer good title is protee'ed against the 
objections of the true owner. (Beaman, J,) TEHIL 
Ram Girdharidasil Longin D’Mello. 

37 I. C. 231. 18 Bom. L. B. 587. 

-Ss. 199 and 213— Ratification—Accounts. 

In spite of an agent’s liability to render all the 
accounts of all his transactions to the principal* 
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the principal cannot sue him on one of "his several 
transactions without adjusting all the rights and 
liabilities of the parties in others. A principal in 
adopting a contract entered into by his agent, must 
adopt cutno nera or not at all ; because the law 
does not allow him to reap the fruit of it without 
bearing its burden. He must either adopt with all 
the representations and statements inducing it or 
repudiate it wholly. ( Mookerjee and Holmwood . 
77.) Godhan Ram Bhakat v. Jaharmall. 

40 Cal. 335 : 17 C. W. N. 67 : 

16 I. C. 583 : 17 C. L. J. 636. 

-S. 200— Ratification — Joint Receivers. 

A notice to quit given by one of two joint Re¬ 
ceivers on behalf of both without the authority of 
the other is not valid and cannot be rendered so 
by subsequent ratification by the other Receiver. 
(Sanderson, C. 7., Woodroffe and Mooker jee, 77.i 
Casim Ahmad Moj.la v. Esuf Ha^i Aja.m Pe- 
PARCH. 34 I. C. 221 : 23 C. L. J. 453. 

-S. 200 —Ratifica lion — Melcharth by per - 

son without authority. 

Where the only objection to the grant of a 
melcharth is that it was granted without proper 
authority it can be subsequently ratified by the 
person who has power to grant it. ( Oldfield and 
Ramcsam, 77.) Kozhikot Path inhare Kovii.a- 
gath v. Sankara Menon. 73 I. C. 376 : 

1924 Mad. 245. 

- 8 . 201 —Termination of agency—I'nder- 

broker—Dependent oontract. 

In the case of an employment of an under-bro¬ 
ker by broker for a fixed term, if the services of 
broker are dispensed with in the interval, the 
dependent contract of under-brokerage is also 
dissolved and the under-broker is not entitled to 
sue the broker for damages for wrongful dis¬ 
missal unless the broker had brought about the 
termination of the head-agency pnrposely. (Lord 
Buck Master) Lachmandas v. Raghumull. 

47 Cal. 290: 46 I. A. 314: 

24 C W. N. 577 : 2 U. P. L. R. (P. C.) 68 : 

58 I C. 851 : 11 L. W. 551 (P. C). 

• -S». 201 and 209— Death cf Principal — 
Agency terminates. 

There is termination of agency after the death 
of the principal and a suit against agent for 
accounts must be brought within 3 years under 
art. 89, Limitation Act. (Chaferjee and Panton , 
77.) Sarashibala v. Chooni Lal. 

26 C. W. N 320 : 65 I. C. 219: 1922 C. 63. 

-S. 201— Principal and Agent—Agent of 

joint co-parceners-Effect of, death of one. 

Per Mookerjee, 7:—It is not an inflexible rule of 
law that whenever two principals appoint an Agent 
to take charge of some matter in which they are 
jointly interested, the death of one of them ter¬ 
minates the authority of the Agent not merely as 
regards the deceased but also as regards the sur¬ 
viving principal. The true intention of the parties 
to the contract must be determined from the 
terms thereof and from the surrounding circum¬ 
stances. When the most important object of a 
power of attorney executed by three out of four 
brothers living jointly in a Mitakshara family in 
favour of the fourth was to facilitate the raising 
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of joint loans by the latter on mortgages, of the 
estate lor their joint benefit, the death ot one of the 
principals does not terminate the power, so long 
as the object of the power could be realised. 
(Sanderson, C. J. and Mookerjee, J.) In Re 
Sital Prasad 41 I. C. 288 : 21 C. W. N. 620. 

-S. 201—Joint agency—Death of one 

agent—Effect. 

Where one of two joint agents dies, upon his 
death, the agency terminates, only so far as he is 
concerned but continues as regards the surviving 
Agent. 17 C. L. J. 20 1 Ref. (Sanderson, C. J. 
Wvodroffe and Mookerjee, 77.) Raghumull v, 
LACHUMANDAS. 38 I. C 278 : 20 C. W. N. 708. 

-S 201 —Joint agents—Death of one. 

The death ot one of two joint agents does not 
put an end to the agency as regards the other, 
for the presumption is that the agency is joint 
and several. ( Mookerjee’ and Beachcroft , 77.) 
Bhagirath Samanta v. Prem Chand Pal. 

16 I. C. 852 : 17 C. L. J. 201. 

-S. 201— Agency terminated by fulfilment 

of instructions. 

A bank authorised to collect moneys on behalf 
of another and to send drafts for it to the latter, 
another bank ceased ro be an agent under S. 201, 
Contract Act, as soon as it haa despatched the 
drafts according to instructions in spite of the 
collecting banker’s insolvency after which the bank 
•which sent the bills will rank pari pasu with 
other creditors. (Rattigan and Shadilal , 77.) 
Alliance Bank, Ltd. v. Amritsar Bank. 

79 P. R 1915 : 31 I. C. 215 : 171 P. W. R. 1915. 

-S. 201 —Principal and Agent — Termin¬ 
ation of agency— Question of fact. 

Question of termination of agency is one of 
fact. The usage among money-lending Nattu- 
kottai Chetties and the terms of the contract be¬ 
tween the patties can be admitted to decide the 
question, (Aylmg and Srinivasa, Aiyangar, 77.) 
Nagappa Chettiar V. Chidambaram Chettiar 

31 M L. J. 687 : 36 I C. 812 : 

4 L W. 455 : (1916) 2 M. W. N. Set. 

- 8 . 201 —Contract between principal and 

agent for a term —Continuance on expiry 

An agency will not terminate on the expiry of 
the period contracted for between the principal 
and agent, if the agent is allowed to continue as 
agent. No fresh agency is created but the old 
agency is continued. (Ayling and Srinivasa 
Aiyangar, 77.) Ramanathan Chetty v. Kasi. 
31 M. L J. 685 :4 L. W. 452 : 86 I. C. 804 : 

(1916) 2 M. W. N. 360. 

-S. 201 — Bankruptcy of principal—Effect. 

Where the agent’s power of attorney empowers 
him to do other acts besides carrying on the 
trade and dealing with his property, his agency is 
not terminated retrospectively from the present¬ 
ation of Ihc petition but remains to stave off 
bankruptcy orders against the firm. (Spencer and 
Phillips , 77.) Kalianji Singi Bhai v. Bank of 
Madras. 84 Mad. 693 : 29 M. L. J. 788 • 

3 L. W. 13 : 31 I. C. 583 : (1916) M. W. N. la’ 
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---Sb. 201, 209 and 218 — Termination— 

Agency — Time. 

An agercv terminates when the agent bands 
over charge to another in obedience to a telegram 
sent by his principal revoking his authority but 
his liability in respect of acts done as agent con¬ 
tinues. Case-law discussed. Per Scsliagiri Iyer, 
J. The fixing of a date in an agent's contract 
for rendering accounts cannot stop the termin¬ 
ation of*the agency. [Wallis, C. J. and Seshagiri 
ly*r, /.) Venkatachalam Chetty v. Narayanan 
Chetty. 39 Mad 376 : 261. C. 740 : 

28 M. L. J. 140. 

-Ss. 201 and 207— Imperfect partition of 

village—Lambardar's powers whether affected. 

Power of lambardar acting as agent for the 
proprietary body to execute a decree obtained 
against defaulting tenant, are unaffected not¬ 
withstanding an imperfect partition of the village 
immediately after decree, as the agency did not 
terminate under S. 201 mr was it revoked under 
S. 207. (Batchelor and Roc , JJ.) Ramchandra v 
TATYA. 19 I. C. 549 : 9 N. L. R. 46. 

--8. 202— Mortgagee put into possession so 

as to appropriate profits towards interest—Power 
to resume possession. 

Where a mortgagee under a mortgage by a de¬ 
posit of title deeds, is put in possession so as to 
appropriate the profits in lieu of interest, the 
mortgagee might be regarded as having received 
authority from the mortgagor to manage the 
lands and to receive the rents and profits in lieu 
of interest. Such authority being given in con¬ 
sideration of the loan to the mortgagor, it could 
not be terminated under S. 202 of the Contract 
Act until the loan was repaid. (Twomey, C. J. 
and Ormond , /.) Shwe Lon v. Hla Gywe. 

12 Bur L. T. 46 : 47 I. C. 133 : 9 L B. R. 172, 

*--Ss. 203, 204 and 208 —Principal and 

agent—Authority conferred br two or more per' 
sons jointly—Revocation by one — regality. 

In a case where authority is conferred on an 
agent by two or more principals jointly, any one 
rttay revoke the authority, and notice of revocation 
given by one of the principals is sufficient. Ex¬ 
press or actual notice is unnecessary in the case 
of a third person; it is sufficient to establish that 
the person had knowledge of the revocation of the 
agent’s authority. (Mookcrjee and Beachcroft , //.) 
Dasarath Patel v. brojo Mohan Gaonta. 

22 I. C. 90 : 18 C. L. J. 621. 

-B. 205— Revocation of agency by Prin¬ 
cipal-Damages. 

An agreement provided that the respondent was 
to be the agent of the appellants for a period of 
one season certain, with an option to continue 
for two seasons more, and that said agent shall 
not during the continuance of this agreement 
purchase second-hand clothing from any other 
dealer except from the principals ; nor shall 
be during the continuance of this agreement act 
as agentfor any other rival trader or traders. Held 
there was a clear contract between the parties 
that the respondent was to be employed as the 
agent for the appellant and if the latter were at 
liberty during the period, the contract was in 
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force to or not to supply goods to the respondent, 
the whole contract becomes meaningless and it is 
futile to describe the respondent as the agent of 
the appellants, per Kennedy , / C.-Where A agrees 
to employ B on commission, there is not neces¬ 
sarily an implied agreement that A will provide B 
with any employment. Whether there is such an 
agreement, is a question of fact in each case. 
The probabilily of existence of such an agree¬ 
ment will depend on the custom of the trade and 
the general circumstances of the business. 
( Kennedy, J. C, and, Raymond, A■ J C.) Landan 
and Sons v. Ahmed Ayub. 

15 S L. R. 140 : 1922 Sindh 25, 

-- S. 205— Rescission of agency—Agent's 

liability. ■ * ■” 

An agreement to serve as an agent may be re¬ 
scinded like any other agreement and an agent is 
liable for compensation if he renounces the 
agency without sufficient cause, within the speci* 
fied period when the agency is to last for any 
particular period. (Pratt, J.C. and Boyd, A. J. 
C.) Rajaram Nandlal v. Abdur Rahim. 

31 I. C. 450 : 9 S. L. R. 77. 

- S. 207— Principal and Agent — Appeal- 

Principal withdrawing from contest. 

Where a plff. sues as an agent and the principal 
is allowed by the Court on appbeation on that 
behalf by him, to come on the record as deft, and 
the suit is decided, the agent alone cannot 
carry the matter to the Appellate Court when the 
principal had withdrawn from the contest, (Rat- 
tigan and Lt Rossignol, JJ.) Abdul SamAD V. 
Municipal Committee, Delhi. 26 P. R. 1916: 

34 I. C. 866 : 153 P. W. R. 1916, 

- S. 209— Death oj principal—Powers of 

agent, in case of. 

Even after the death of the principal, the agent 
can enter into transactions, necessary to protect 
the interest of the heirs of the deceased and such 
authority continues till it is revoked by the heirs. 
(Broadway and Abdul Raoof, JJ.) Musaji AHMBD 
& Co. v. Administrator-General of Bengal. 

60 I. C. 739 : 3 Lah, L. J. 265. 

-——S. 211— Principal and Agent — Negli- 

genet—Claim cf principal barred by limitation— 
Liability of agent. 

A Tahsildar appointed by a landlord though not 
empowered to institute suits for arrears of rent, is 
bound to give information to the landlord in 
proper time that unless snjts are brought in res¬ 
pect of certain arrears of rent, they would be¬ 
come barred by limitation- The omission to do 
so would make him liable for damages in respect 
of the arrears of rent thus becoming barred by 
limitation, the cause of action for damages arising 
when the arrears of rent become barred. In a 
suit for accounts against an agent, a claim f° r 
damages on account of loss caused by his laches 
can be included. (Rir.hardson and Huda, //•) 
Ramesh Chandra Acharjee v, Easin Sarkar. 

52 I. C. 71- 

-S 211— Payment to broker. 

In the absence of custom of trade or express or 
implied authority of the principal payment, to a 
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broker is no payment to the principal. [Sanderson, 
C. J. and Mookerjee , J .) Haribanqsa Shibdas 
Rakshit v. Nalini Mohan Saha. 40 I. C. 799. 

-Ss. 211 and 212— Principal and Agent— 

Joint property of brothers —Some managing pro¬ 
perty — Relationship—Duty of manager. 

Under an agreement two of the five brothers 
agreed to manage the joint property for a period 
of 5 years for the improvement and up keep ot the 
estate. Held, that the relationship ot principal and 
agent was created by the agreement and that the 
managers were under a legal duty to exercise 
reasonable care and diligence in the management 
of the estate. (Richardson and Muliick, J J.) 
Ambika Chakan Das v. Harinath Das. 

29 I. C. 905. 

-S. 211— Suit by principal against agent's 

representatives for account—Liability for loss. 

Where an agent has caused loss to the princi¬ 
pal by not carrying out his directions and by 
supplying goods contrary to his directions, the 
agent or his legal representatives are liable for the 
value of the goods so supplied. (Abdul RaooJ and 
Campbell, JJ .) Fkamjee ShapuRJEE Gandhi v. 
Mt. Karam Dbvi. 66 1. C. 446. 

-Ss. 211, 215 and 216— Commission Agent 

transacting with himself under fictitious name — 
English and Indian law compared. 

A Commission agent with instructions to sell 
and purchase for the principal having transacted 
business with hunself under a fictitious name 
without the principal’s knowledge it was held 
that the principal was entitled to repudiate the 
transactions under Ss. 211 and 215. There being 
a clear conflict between the agent’s interests and 
his duty to the principal, agents should avoid 
positions of possible incompatibility between 
their personal interests and their duty to their 
principals. When a Commission agent’s transac¬ 
tion with himself involves no opposition > bet ween 
his own interests and his duty to the principal, 
the transaction becomes binding on the principal, 
though the agent cannot claim commission in 
such a case. Obiter —Under the Indian Contract 
Act, a permission to an agent to transact for him¬ 
self without the principal's consent, may be valid 
as a trade usage, though opposed to the provi¬ 
sions of the Act, but, under the corresponding 
English Law, the usage is illegal and cannot 
bind the principal unless there is proof of know¬ 
ledge and consent of the piincipal to be bound. 
Even under the Indian Law the usage to be bind¬ 
ing requires specific pleading and strict proof 
of its existence. 18 Cal. 62U (P. C.|. Kef. to. 
(Fawcett, A. J . C.J Jankidas Banaksidas v. 
Dhumanmal. 37 1. C. 241: 10 8. L. R. 86. 

-8. 213 —Principal and Agent — Latter 

entitled to final account—Agent entitled to rely 
upon casual accounts settled between them. 

A principal is entitled to a final account bet¬ 
ween himself and the agent on the termination of 
the agency and the agent can reiy upon casual 
accounts settled between themselves as being 
prima facie correct. (Richards, C. J. and Banerji , 
/,) Abhaicharan v. Keshodas. 13 1. G. 642. 

VOL. 11—94 
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-8b. 213 and 214— Accounts, suit for—Le¬ 
gal representatives of agent —Liability to account 
— Onus. 

The death of an agent during the pendency of 
a suit against him for accounts does not exone¬ 
rate his legal representatives from all liability to 
the principal. The statement of claim put in by 
plaintiff* snould be investigated preferably by 
a Commissioner in the presence ot the repre¬ 
sentatives of the deceased agent. The onus 
would be on the plaintiff to prove such items in 
the sum which he claims, c g., to prove that each 
item was actually realised bv the agent and fur¬ 
ther it was not paid to his credit. The representa¬ 
tives of the deceased agent would be at liberty to 
adduce such evidence as thev please to show 
either that the money was Dot realised by agent or 
that after realisation it was paid to the plaintiff. 
The amount actually due being thus ascertained, 
the Court would pass a decree against the assets 
of the deceased agent in the haods of the repre¬ 
sentatives. 16 C. L. J. 282 ^Foll, (IValmsley and 
Pan ton, JJ.) Sasi Sekhareswar Roy v. Hajiran 
Nessa Bibi. 47 l. C. 371: 28 C. L. J. 492. 

-S. 213— Agent, obligation of, to render 

accounts and pay balance. 

Rendering an account of his agency and ac¬ 
count for money received by him, is not con¬ 
fined merely by rendering of accounts of what 
has been done with the money, but includes also 
the payment of any balance which might be 
lound due upon taking accounts. (18681 11 VV. R. 
76 Kef. ( Mookerjee and Richardson. JJ.) Kesho 
Prasad Singh v. Sarwan Lal. 21 C. W. N. 591: 

40 I. C. 359: 25 C. L. J. 335. 

-S. 213 —Agent—Liability to render ac¬ 
counts. 

The obligation of an agent towards his princi¬ 
pal does not terminate merely in submission of 
account papers. He is bouud to explain those 
papers and if on accounts taken, it is found that he 
has in his hands money which belongs to his 
principal, he is bound to pay that sum. ( Mooker¬ 
jee and Roe, JJ.) Madhusudan Sen b. Rakha 
Chandra Das Basak. 43 Cal. 248: 

19 C. W. N. 1070: 30 I. C. 697 : 22 C. L. J. 552. 

-8. 213— Accounts—Liability of agent — 

Liability of heirs—Burden of proof. 

The liability to render aw account cannot be 
enforced against the legal representatives of an 
agent. The liability is personal, and the legal 
lepresentatives need not render accounts in the 
same sense in which the agent himself might 
have been called upon to do 22 All. 332; A. VV. 
N. (188216; 9 I. C. 591 Rel The remedy of the 
principal, after the death of his agent, is to sue 
the lepresentatives for any loss he may have 
suffered by the negligence, misconduct, inisfeas 
ance or malfeasance of his agent ; the suit is not 
one for accounts strictly so-called, but a suit tor 
money payable to the principal by the lepresen¬ 
tatives of the agent, out of the as c cts in their 
hands If the agent, had misappropriated any 
money, the representative must indemnify the 
principal to the extent of the estate that has come 
into his hands. 2 N. W. P. H. C. R. 103 Ref, 
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Mookcrjee and Holmwood , 77.) Kumeda 
Charan Bala v. Asutosh Chattopadhya. 

17 C. W. N. 5 16 I. C 742: 16 C L. J 282. 

-S. 213— Agent's heirs — Liability to ac¬ 
count. 

The legal representative of an agent is bound 
to iurnish accounts and must make good the 
money found due on the account, which came to 
his hands. In the present case the plfls. do sue 
not only for an account, but also for the account 
papers for the money found due on the account, 
and finally, in the event of accounts not being 
furnished, for a lump sum. 14 C. W. N. 122; 12 
Cal. 357 Rel. (Shar)uddin and Coxe , JJ.) 
Jhapajhanes-»a Bibi v. Bama Sundari 
ChaUDHURANI. 16 C. W. N. 1042 : 

16 I. C 414: 16 C. L. J. 288. 

-8. 213— Suit for accounts by principal — 

Mere production of account if amounts to pi oof. 

In a suit for accounts against the agent, the 
mere product’ou by the agent of his accounts 
Would not amount to proof of same. [Chitty and 
N. Chatterjee , JJ.) Chandra Kumar v. Pra- 
matha Nath Hoy. 11 I. C. 161: 15 C. W. N 930. 

-S. 213— Audit— Ejfeot of-Company, if 

can ask the agent for rendition. 

The audit of a Company's accounts does not 
preclude it from calling upon the agents for ren¬ 
dition, though it closes the accounts between the 
shareholders and the directorate in the absence 
of fraud or mi-take in connection with the audit. 
(Shadi Lai and Le Rossignol, JJ.) Ramchand v. 
Imperial Oil Soap & General Mills Co., Ltd. 

163 P.W.B. 1917: 9 P. L. B. 1918 
42 I. C 375: 86 P. L. B. 1917 

-S. 213 —Rendition of accounts Meaning 

of. 

Rendition of accounts means not merely send¬ 
ing the accounts to the principal but also sub¬ 
mit iiig and explaining them and paying any 
balance that may be found due from the agent 
upon taking accounts i Johnstone and Shah Din, 
JJ.) Fatima v. Imtiazi Jan. 1 P. B. 1912 

33 P. W. B. 1912: 13 I. C. 930: 59 P. L. B. 1912 

--S. 213— Money advanced to agtnt for 

work to be done—Must be accounted for by agent. 

Where money is advanced to an agent tor work 
to be none on toe understanding that a bill is to be 
sent subsequently, the agent must account lot 
the money. (IVallts, C. J. and Ramesam , 7.1 Tar 
Mahomed v. Walker & Co. 62 1. C. 603: 

13 L. W. 366. 

_-8. 218— Suit by principal against agent 

for monies unacc ‘tinted for is maintainable. 

In a suit by a principal against his agtnt and 
alter nis death against bis representatives the 
principal is entit ed not ooly to the sums actually 
received but not accounted for, but also to the 
sums whicn the agent has failed to collect, when 
it was his duty to do so- (Spencer and Odgers , 
JJ.) Vbnkata Charyulu v. Mohan Panda. 

44 Mad. 214: 12 L. W. 390: 
80 X. 1. J, 686; 61 I. C. 530: (1920) X. W, N. 650. 
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-S. 213— Agent—Retaining mntey — lia¬ 
bility to interest — Demand—Secretary to a Fund 
—Position of. 

An agent is bound to pay interest on the sum of 
money retained by him and due to the principal 
from the date of demand therefor by the princi¬ 
pal. An agent by retaining money due to the prin¬ 
cipal cannot be held to have committed a fraud. 
A Secretary of a Fund is only an agent and not a 
trustee though he is himself a Director and reco¬ 
vers money from subscribers. ( Spenoer and 
Seshagiri Aiya r , JJ.) Ganesa Sethuram v . Rama 
swami Servai 33 M. L J. 488 : 

6 L. W. 520 : 33 M. L. J. 468 : 42 I. C. 219 : 

(1918) M. W.N. 1. 

-S. 214— Duly to communicate. 

An agent authorised to buy and sell at the best 
rates cannot defer carrying out the order, till com¬ 
municating the rate of the day to the princi¬ 
pal. (Crouch. A.J C.) Firm of Vishnuji Gover- 
dhan Das v. Firm of Jasraj Girdhari Lal. 

60 I. C. 146 : 12 S. L. B. 93. 

-S. 215— Agent—Liability to account. 

Wherf an agent uses his debt due to hts princi¬ 
pal to obtain property lor himself, be realises 
that debt on the principals behalf and is liable 
to account for the same. (Rafique and Piggott, 
JJ.) Birbal v. Kishore Lal. 25 I. C. 88 : 

12 A. L. J. 463. 

- Ss. 215 and 19 —Principal and agen. — 

Dealing by agent in the business of the agency 
without the knowledge of the principal—Contract 
is voidable at the option of principal—English 
and Indian law. 

Plaintiff entered into a running contract with 
defendants for toe supply, at a fixed price of a 
large quantity of tiles of a certain mauulacturfl 
for the sale of which defendants had been appoint¬ 
ed sole agents. It was found as a fact that the 
plff. was acting for and a mere alias of the 
dubash and local agent of the deiendants who bad 
entered into the contract without any knowledge of 
the fact The defendants on becoming aware of 
their own agent’s interest in the contract repu¬ 
diated it and refused to perform it further. 
In an action for damages by the plain iff. 
Held, that the defendants were entitled io avoid 
he contract both under S. 19 and under S. 215 
of the Contract Act and that the plaintiff's suit 
was unsustainable. Tne concealment by the 
dubash and local agents of the defendants c f the 
fact lhat he was dealing with them through the 
plaintiff was dishonest and bis piocuring a run¬ 
ning contract for the supply of tiles on a large 
scale with the object of competing with his princi¬ 
pals in the market which it was his duty to exploit 
lor their benefit was prejudicial to the defendants. 
The case therefore sa’isfied S. 215 oi the Contract 
Act. Even apart from S. 215 'he dishonest con¬ 
cealment by the plaintiff of the identity of die 
contrailing party constituted fraud and ent tied 
the defendants to avoid the contract. ( Schwabe , 
C.J. and Wallace, J.) Achutha Naidu v. Messrs. 
Oakley Bowden & Co. 43 M. I. J.444: 

16 L. W. 345 : (1922) X. W. H- 678 : 

45 X. 1005 : 69 I. C. 927 : 81 X. £. I. 487^ 

1922 Xad. 48* 
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-Ss. 215 and 236 —Agent dealing on his 

own account— Rights of principal. 

S 230 will applv 0 'ilv to cases where one per¬ 
son enters into a transaction with another on the 
basis that that othtr is an agent for a tr ird person; 
and will not apply to a case where an agent deals 
on his own account. In such a case, the princi 
pal may repudiate the transaction under S. Z15 
34 Bom 292 Rel ; 3-t Cal. 628 ; 39 Cal. 802 Dist. 

(Abrlur Ralnm and Napier, JJ.) Kota Chinna 
Lakshmiah v. Nalan Vi vanathan 

42 I C. 357 

-S. 215 —Principal and Agent-Otic Limit¬ 
ed Company acting as agent for another — Whe¬ 
ther can make profits. 

Where ihe plrt. company were managing agents 
of the deft’s, company to which the tenner sup¬ 
plied goods, the plfl, company was held not enti¬ 
tled to make any proht on the goods supplied to 
their principal, the deft’s. Company. (Fox, C J. and 
Harlnoll, J.) Twinzas Oil Co. v. Mower & Co. 

26 I. C. 478 : 8 L. B. R. 102- 

--S 216 —Principal and Agent—Duty. 

It is the dutv of an agent not merely to do no¬ 
thing to injure the interests o! his prir cipal, bui 
to do all in his power to further them. He should 
not place himselt in a position in which his in¬ 
terests might be adverse to that of the principal. 
(Walsh and Stuart, JJ.' Pukan Mal v. Ford and 
MacDonald & Co., Ltd, 41 All. 635 : 

52 I. C. 373 : 17 A. L J 805. 

-S. 216 —Execution of mortgage decree. 

A principal can have a decree for an account 
of profits of property outside British India pur 
chased by an agent in execution of a mortgage 
decree passed in favour of the principal ; but a 
principal is not entitled to a mandatory injunction 
directing the agent to execute a re-conveyance to 
the principal. ( Wallis , C. J. and Srinivasa 
Iyengar, J.) Ramaswamy Chetty v. Karuppan 
Chetty. . 31 I. C. 216 : 29 M. L J. 6&1. 

-8s. 216 and 220— Principal and Agent — 

Agent's duty to carry out a sale for a particular 
sum—Acceptance by agent of secret commission 
from vendor—Failure to commumoate with prin¬ 
cipal. 

Where an agent is employed for a single pur¬ 
pose of procuring the sale to his principal of cer¬ 
tain property for a specified sum and he with¬ 
holds from bis principal, the fact that on the date 
of hia employment, the veodor was willing to part 
with the property for that sum and accepts from 
the vendor a secret commission tor bringing abo rt 
the sale, he commits a gross breach of duty to¬ 
wards hia principal and therefore any remunera¬ 
tion lor his services. (White, C. J. and Old 
field, J.) Abdul Rahman v. Rangiah Gounden. 

22 I. C. 597 : 1 L. W. 181 

• 

. . 8. 217 —Principal and Agent—Agency for 

sale of sugar— Agent depositing moneys with 
principal —Insolvency of principal—Right of 
agent to set-off. 

The respondents were the agents of Arbuthnot 
& Co., which carried on a large business inter 
alia as sugar manufacturers. The appellant was 
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the Official Trustee of Madras representing a 
company 'ailed MyS .re Sugar Refit ing Company. 
The relation between me Arbuthnot and the My- 
s ue Su^ar Renm.g Company was this. The My- 
soie^ugar Refining Company was i i.coi porated 
by Arbuthnot & Co in 1,05. li consisted entirely 
of representatives oi the Arbuthnot & Co. or per¬ 
sons under their control. I he whole of its capi¬ 
tal came f»om Arbuthnot & Co. The respondents 
were appointed by Arbuthnot & Co. in 1901 as 
agents lor sale of sugar in Mysore and they had 
also made deposits of money with Arbuthnot & 
Co. The respondents knew nothing whatever of 
the Mysore Sugar Running Company. The Arfiu- 
ihnot & Co. became insolvents in 1906. The ap¬ 
pellant claimed to recover the proceeds of sugar 
manufactured by their company and sold by ihe 
respondents and claimed to do this wi hout refer¬ 
ence to the deposits which the respondents had 
made with the Arbuthnot and Company and with 
respect to which the respondents alleged a case 
ot counter claim or set off. Hi Id, that 
the Mysore Sugar Refining Company could not 
claim to recover the proceeds of sugar unless 
the cross claims or set off of respondent are set¬ 
tled and that the appellants can claim the benefit 
of the sums representing the sale proceeds ol their 
sugar only subject to erery equity which affects 
those sums in the bands of Arbuthnot & Co. 
themselves. (Viscount Haldane). Official Trus¬ 
tee of Madras v. A. Sundaramurthi Mudaliar. 

15 L W. 201 iP.C.). 

-Ss. 217 and 218--C/a/ws and cross claims 

—Business of principal Company transferred to 
another Company— Business conducted as before 
-Set off, 

A & Co. were entitled to receive from the res¬ 
pondents the price of sugur purporting to have 
been sold by the latter on their behalf. Respon¬ 
dents had a larger sum of money in deposit with 
A & Co., as bankers. A & Co., had incorporated 
another Corapaoy called the Mysore Company 
which as to personnel and otherwise was closely 
identified with A & Co., and completely control¬ 
led by them. Though this was technically done, 
the factory continued to be run and maintained in 
ihe same way as before and the respondents had 
no knowledge of what had happened. The Mysore 
Company having sued respondents for the price 
of sugar sold out of the factory without reference 
to the cross-claim and set off by the Respondents 
against A & Co. Held, that if the Mysore Company 
could bring actions for sums due from the 
Respondents in res-pect of the sales of sugar, they 
could bring them only as principals. In this 
sense they could take the benefit ot these sums 
in the hands of A & Co. (Viscount Haldane). 
The Official Trustee of Madras v. Sundara- 
murthy Mudaliar. 24 C. W. N. 1004 (P. C.) 

-Ss. 217 and 221— Implementing — Lien — 

Limitation. 

Implementing of contracts is a part rf the 
general law, and the agent is entitled to a Hen or 
retainer upon monies of his principal which are 
in bis bands, for all expenses properly incurred. 
In cases of exercise of 1 en or retainer, no oues- 
tion of time limit arises at aU 39 Mad, 365 Foil. 
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(Pratt and Duckworth, JJ .) The Leiboak Syndi¬ 
cate v. Finlay. Fleming & Co. 

1 Bur. L J. 219 : 11 L. B. R. 326 : 1923 B. 84. 

-Ss. 217 and 221 —Pleader'$ lieti — En- 

trustment of shares for sale in private capacity— 
Appropriation for fees. 

A pleader was entrusted With certain shares in 
his private capacity for being sold but appro¬ 
priated the sale proceeds to the fees due to him¬ 
self. Held , that he had no right to pay himself 
for his lees out of the sale proceeds of the shares 
irrespective of his client's wishes He had no 
lien or right of retainer under S. 221 or S. 217 of 
the Contract Act, for that would only attach in 
respect of services'rendered in the matter of sale. 
He could have no general lien as a factor for sale 
in respect of a general balance due to him as to 
pleader. He had not even a right to set off. for 
the shares were given to him in his private ca¬ 
pacity. He stood in his fiduciary relation to his 
client and it was for him to show that she con¬ 
sented to the appropriation without undue inlluen- 
ce on his part. 32 Bom. 37 at pp. 44, 45 Ref. 
(Pratt. J. C and Fawcett, A. J. C.) Varanbai 
v. M. A. Pleader. 5 S. L. B. 222 : 15 I. C. 785 : 

13 Cr. L. J. 513. 

-8. 219 —Commission agent—Agency to 

sell at given price. 

When an agent is employed for commission to 
sell certain property at a certain price and the 
agent succeeds in finding a purchaser at that 
price but the principal declines to sell, the agent 
is entitled to reasonable remuneration for his 
work and labour. [Sale, J.) Mortyrose v. 
Gourjon. 14 I. C. 981 : 15 C. L. J. 312. 

-8. 219 —Broker — Contract to prooure 

loan—Loan procured but on conditions--Agent, if 
entitled to commission. 

Where a contract is merely to procure a loan 
by the agent for the principal, and the latter pro¬ 
cures the same, but only on certain conditions 
which the principal does not assent to, the agent 
will not be entitled lo ai.y commission, the terms 
of the contract being simply to procure a loan 
without any conditions whatever. ( Mookerjee 
and Carnduff, JJ.) Krishna Prosad Sinha v. 
Purnendu Sinha. 11 I. C. 820 : 15 C. L J. 40 : 

16 C. W. N- 753. 

-8. 220— Document executed by Agent- 

No mention of principal in document-Agents not 
signing as agents —Conveyance, if valid. 

A conveyance purporting to have been execut¬ 
ed by two persons as agents of a woman whose 
name nowhere appears in the document and 
where the agents themselves have not signed it 
as such, is not one which would bind the woman. 
(Twomey, J.) Mg. Rye v. My Aung Tha. 

12 i. C. 206 : 4 Bur. L. T. 255. 

-8s. 222 and 213 —Principal and Agent 

—Agent Paid by commission on orders—No sti¬ 
pulation to pay hotel bills—Liability of principal 
for such expenses. 

In the absence of a stipulation, money spent by 
a commission agent during a business trip on 
board and lodging cannot be considered to be i 
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incidental to carrying on the business of the prin¬ 
cipal who is not bound to pay the bill though he 
could recover things kept by the agent at the 
hotel. (Shah Din and Scott-Smi th, JJ.) Ramji 
Das & Co. v. Muhammad Ramzan. 19 I. C.248 : 

206 P. L. E. 1913 : 222 P. W. B. 1913. 

-S, 222 —Contract C. 1. F.—Contract t° 

ship goods on acoount and risk of buyer — Out' 
break of war—Right of Commission Agent. 

Where goods are purchased from a Commission 
Agent under a c. i. f. contract wherebv the latter 
agrees to supply goods “ on account and risk of 
the buyer”, the agent is not lip.ble. If the outbreak 
of the war, while the goods are in transit on board 
an enemy ship, dissolving the contract of 
afreightment between the shipper and the ship 
owner, makes it impossible for the Commission 
Agent to do what a vendor under an ordinary 
c. i. f. contract, is bound to do, namely, to tender 
among the shipping documents-bills of lading, 
which are still valid contracts. In such a case, 
a special contract throwing the risk on the buyer 
can be inferred from the fact that the goods were 
to be purchased and shipped on account of the 
buyer. (Wallis, C. J . and Spencer , /.) H. Elliot 
& Co., Ltd., Birmingham v. Abdul Sahib. 

49 I C. 196 : 8 L. W. 565 : 35 M. L. J. 184 : 

41 Mad. 1060. 

-Ss. 222 and 223— Agreement to pay single 

sum for remuneration — Remuneration , if can be 
split up. 

When there is an agreement to pay a single sum 
as remuneration for a specified work, the remu¬ 
neration cannot be divided so as to be apportioned 
between the part fojnd to be legal and that found 
to be illegal. Whereby an agent has retained in 
his hands a sum of money as interest on the 
principal money subsequently found to be not due 
from the principal, the principal should be credit¬ 
ed with the amount of the interest thus retained by 
the agent and also interest on the same at the 
contract rate. [While, C. J. and Oldfield, J.) 
Abdul Rahim v. D- Rangiah Gounden. 

22 I. C. 597 : 1 L. W. 181. 

-8. 223— Reimbursement—Right of agent 

to, when arises. 

An agent, on general grounds i9 entitled to re¬ 
imbursement and indemnity by his principal but 
only on the condition that he has acted within 
the scope of his directions. (Le Rossignol and 
WilberJorce, JJ.) Shamas Din Mehar Baksh v. 
Muhammad Khaleel. 59 I. C. 971 : 

3 Lah. L. J. 141. 

-S. 223— Principal and Agent — Money 

spent by agent for principal—Right of agent— 
Limitation Act, Art. 83. 

An agent sustaining losses in his agency has a 
right as a direct consequence of the agency con¬ 
tract to be recouped by his principal in respect of 
such losses and a suit to enforce that right is 
governed by Art. 83 of the Limitation Act. 
t Rattigan and Rossignol, JJ.) Manghi Ram v. 
Ram Saran Da Maman Chand. 100 P.L.B. 1915 : 

26 I. C. 145 : 35 P. W. B 1915 : 

23 PJL I9l6t 
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-S. 223— Agent—Liability — Error of 

judgment. 

Il an agent exercises reasonable skill and dili¬ 
gence, he is not re>ponsible to the principal (or 
an error of judgment which causes loss to the 
principal. ( Pratt, J. C. and Boyd, A. J. C.) Raja- 
RAM Nandalal v, Abdur Rahim.. 31 I. C. 450 : 

9 S L. R. 77. 

-8. 226 —Agent acting beyond scope of 

authority — Principal, liability of. 

Where a Station Master at a consigning station 
accepted goods for conveyance at concession rates 
which did not apply to that station, in a suit 
against the Railway Company (or damages for 
non-delivery of the goods at Mie destination till 
difference between the ordinary rates be paid, it 
was held, that the Station Master, acted beyond 
the scope of his ordinary authority and that the 
Company was not liable for breach of the con¬ 
tract entered into by the agent. (Baherjce, J.) 
Gobind Ram v. G. I. P. Railway. 

35 I. C. 208 : i4 A, L. J. 601. 

--S. 226— Principal and Agent-Fraud of 

agent—Principal when bound. 

If an agent is acting in collusion with a third 
party without the principal's consent and the act 
is detrimental to the interests of the principal, the 
latter is not bound. (biiadi Lai and Broadway, 
JJ.) Mussammat Ram Kaur «. Raghubir Singh. 

56 I. C. 631 : 2 Lah. L. J. 616. 

-S. 226 —Principal and Agent—Payment 

to agent—If payment to principal. 

Payment to an agent is payment to tbe princi¬ 
pal. I Che vis, J.) Tulsiram v. Karmchand. 

13 I. C. 955 : 25 P. W. R. 1912 : 

36 P. L. R. 1912. 

-S. 226— Agent's liability to sue or be 

sued. 

An agent cannot sue or be sued in respect of a 
sale to him on behalf of the principal. (Sundara 
Aiyar and Sadasiva Iyer , //.» Mothey Atch- 
AYYA GARU V. VENNA VALLI SBSHAGIRI RaO. 

20 I. C. 844 : 25 M. L. J. 32. 

-Ss. 226 and 228— Agent's powers—Notice 

of—Constructive notice. 

Where an agent signs a pro-note per pro for a 
business belonging to a minor, the holder must 
be fixed with notice of the contents of the power 
of attorney under which the agent acts and of 
the extent of his authority and of the fact that the 
business belonged to a minor. ( Wallis and 
Munro, JJ.) Sanka Krishnamurthi v. Bank of 
Burma. Ltd. 14 I. C. 389 : 21 M. L. J. 620 : 

11 U. L. T. 68 : 11 I. C. 79 : 
35 Mad. 692 : (1911) 1 M. W. N. 385. 

-8s. 226 and 227 —Fraud of agent — 

Liability of principal for fraud of agent. 

A principal is liable for the fraud of his agent 
acting within the scope of his authority whether 
the fraud is for the benefit of the principal or that 
of the agent. Where a Railway Station Master 
gave a Railway receipt purporting to show that 
some goods were consigned from his station to 
another, which was simply false, it was held that 
his act did not constitute an act within the scope 
Qf his employment as Station Master, an: the 
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Railway Company was held not liable for the 
fraud of the Station Master. ( Drake Broaman, J. 
C.) Hukum Chand v. Bengal- Nagpur Railway 
Company. 45 I. C. 856. 

-S. 226— Agent—Power to sell piofcrty — 

Recital of authority unnecessary. 

The omission on the part of a general agent to 
mention either in the body of the document or in 
the signature, his capacity as agent, could not 
affect the substance of the transaction entered 
into by him on behalf of his principal. The 
question whether an agent is to be taken to have 
contracted personally or on behalf of Ins princi¬ 
pal. depends on the intention ot the parties to be 
deduced from the terms ot the particular contract 
and the surrounding circumstances. (IVatir 
Hassan, A. J. C.) Jagrupsingh v. Rama Krishna 
Das. 23 0. C. 363 : 59 I. C. 596 : 7 0. L. J. 705, 

-S. 226 —One debtor, if can be agent of 

c redit or. 

One of several joint-debtors, cannot be an 
agent of their creditor so far as joint-debtors are 
concerned and a payment to that debtor is not a 
payment to the creditor. (Hartnoll, Offg. C. J.) 
Shwe Aung v. ArUnachellam Chetty. 

11 I. C. 864 : 4 Bur. L. T. 197. 

-—8. 226 —Fraudulent acts of agent— 

Liability of principal—Burden of proof . 

Where an agent fraudulently, in furtherance 
of his own interests, and contrary to instruction 
enters into a contract, the principal will be bound 
only if third persons dealing with the agent have 
acted in good faith. (1904) 2 K. B. 10, Ref. The 
onus of proving good faith lies on such third 
persons claiming against the principal. 9 Bom. 
L. R. 388, Ref. As a gereral rule, the agent has 
no authority to borrow money r> n account of his 
principal so as to render the latter liable to the 
lender unless the principal has given express 
authority or previou sly sanctioned such a course 
of dealing on the agent’s part or has subsequently 
adopted and ratified the loan. ( Fawcett, A. J. C .) 
Bhagwanji v. Ganqa. 36 I. C. 968 ; 

10 S. L. R. 72. 

-Ss. 227 and 237— Agent acting beyond 

scope of authority—Third party — Damages. 

A parcels-office clerk of a Railway Company 
received for despatch a consignment of fireworks 
as a * parcel’ instead of as ‘ goods’ according to 
rules. The Railway Company made delay and 
ultimately sent it by goods train and claimed 
extra freight charges which the consignor refused 
to pay. The company sold the goods. The con¬ 
signor then brought a suit for damages, held, that 
in accepting the goods for despatch as ‘parcel’ 
the clerk was undoubtedly aettng in the course 
of his employment, though outside the scope of 
his authority and led the plaintiff into an honest 
belief of his authority. The company could not 
therefore repudiate the contract or escape liability 
for any damages incurred by the plaintiff in their 
not carrying out the contract within reasonable 
time. ( Stuart and Kanhaiya Lai, JJ.) Fazal 
Ilahi v. E. I. Ry. Co. 43 All. 623 : 

19 A. L. J. 054 : 1922 All. 324, 
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-S. 229— Constructive notice—Knowledge 

of agent, when implied to principal. 

Constructive notice of a fact which the agent 
knows cannot be imputed to the principal when 
it was not to the interest of the a»<ent to disci se 
the fact to the principal and which the agent did 
not in fact disclose. (Lord Buckmaslcr .) Texas 
C o. v. Bombay Banking Co. 46 I A. 250 : 

26 M. L. T. 370 : 30 C. L. J. 446 : 

2 U. P. L. R. (P. C.) 21 : 11 L W. 320 : 

24 C. W. N. 469 : 54 I. C. 121 : 

44 Bom. 139 : 22 Bom L. R 429 : 

(1920) M W N. 70. (P. C ). 

-S. 229— Knowledge of agent — Agent 

acting fraudulently — Knowledge imputed tc 
principal. 

If the agent, acting on his principal’s behalf in 
some transaction in which his knowledge would 
otherwise be imputed to his principal, takes part 
in any fraud or misfeasance against the principal, 
the principal is not bound by the agent’s know¬ 
ledge ol fraud. (Davar , J I Shivalal v. TRI- 
chumdas Mills Co., Ltd. 36 Bom 564 : 

14 I. C, 353 : 14 Bom. L. R. 45. 

-S, 229 —Contract of sale—Notice to take 

delivery to agent. 

In a suit for return of earnest money and 
damages for breach of contract, defendant alleged 
that notice to take delivery was given to the agent 
of plaintiff. Hela, that notice to agent was 
sufficient and defendant was not liable. ( John¬ 
stone and Shah Din, JJ.) NlAMAT Rai v. Kalu 
Ram. 70 P W. R. 1915 : 

28 I. C. 488 : 159 P. L. R. 1915. 

-S. 230— Principal and Agent — Non-dis- 

closure of principal's name — Agent's personal 
liability . 

Where the deft, as manager of the Banaili 
Raj got some work done by the plff. and the 
name ot the Raja was not disclosed, held, there 
was no personal Lability against the deft, for the 
work done by him for the Kaj. [Richards, C. J. 
and Tudball , J.) Gulzar Ahmed v. Shiva 
Shankar Sahai. 241. C. 415 

-So. 230 and 236— Evidence of custom or 

usage incidental to contract. 

Aq award made by the Bengal Chamber of 
Commerce was impeached by defts. in the Court 
on the ground that tue Chamber acted beyond its 
powers in making the award in favour ot the 
plffs. disregarding the fact that the contract in 
question was made by the plffs. who had no 
principals and the contract wad not therelore 
enforceable. The plaintiff pleaded a custom in 
the market in respect of gunny, by which brokers 
are held liable upon such contracts. The custom 
was well-known lo the Chamber, held , the award 
was properly made. The Court allowed evidence 
ot ebstom and usage to be given and held that 
there was such a custom and the defts. knew of 
it, and that Ss. 230 and 23 b did not apply to the 
case. ( Chaudhury , /.) Joy Lall & Co. v. 
Manmotha Nath Mullick. 

35 I. C. 3 : 20 C. W. N. 365. 

-S. 230— Broker's contract—Whether an 

agent is intermediary . 
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A broker who gives to the buyer, a note in the 
form " bought by your order ana tor your account 
iroin our principals ”, is no more than an inter¬ 
mediary, and was not an agent of the undisclosed 
principal for sale, to make mm liable under S. 230, 
Contract Act. (Jenkins, C. J. a a Woodroffe, J.) 
Patiram Banerji v. Kankinara Co., Ltd. 

19 C. W. N. 623 : 31 1. C. 607 : 

42 Cal. 1050. 

- S. 230— Contract to the contrary. 

presumed where contract is made for merchant 
abroad. 

An agent is not personally bound by a contract 
entered into by him on behalf cl his principal in 
the absence of any contract to that effect. Such 
a contract, however, has to be presumed to exist 
where the contract is made by an agent for the 
sale or purchase of goods fora merchant resident 
abroad. (Broadway and Zufar Ali, J J ) The 
Firm Deoki Nandan v. Ram Lal Qulak. 

73 I. C. 885 : 1923 Lah. 296. 

-S. 230 —Acting for foreign Principal- 

Liability oj agent. 

The presumption in S. 230 |1) of the Contract 
Act is a rebuiable presumpiion which can be 
rebutted. But the mere fact that the principal is 
abroad does not absolve the personal liability of 
toe agent if the other contracting party looked to 
him alone for performance. (Scotl-Snuth and 
Abdul Qadir , JJ.) Fazal Ilahi v. The Imperial 
Chemical Co., Delhi. 67 I. C. 167. 

-S. 230— Contract by agent — Personal 

liability. 

In order to make an agent personally liable 
under a contract entered into by him it must be 
clearly established that the agent had not disclos¬ 
ed the name of his principal. If, however, the 
name of (he principal is already known to the 
other party to the contract who also knows that 
he is dealing with the agent as an agent a mere 
formal disclosure is clearly necessary to make 
tne principal liable on the contract. xBroadioay 
and Abdul Qadir , JJ.) Lyallpur Sugar Com¬ 
pany v Mu l Raj. 65 I. C. 473. 

-S. 230 —Contract by agent—No personal 

liability. 

A man who is an agent and describes himself 
as such, may still be contracting in his personal 
capacity but the mere fact that he fails to specify 
his capacity, as an agent in signing a contract, 
does not raise any such'presumption when the 
terms of the contract itself are clearly to the 
contrary. (Chevis, A. J. C. and Wilberforce. /•) 
Messrs, G. S. Bhargava & Co v. B. Kobayashi. 

65 I. C. 468 : 2 Lah. L. J. 374. 

-S. 230— Contract—Agent personally in* 

teres ted — Suit. 

When an agent enters into a contract he may 
sue thereon m his own name, if he has an interest 
in toe contract 24 Mad. 130, Foil. ( Martineau , 

J.) Mallu v. Megh Raj. 55 I. C. 903 •* 

2 U. P. L B. (Lah.) 7& 

--S. 230— Agent receiving goods on behalf 

of principal—Agent's liability for price. 
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Plaintiffs purchased cotton seeds at request of 
a certain Ludhiana firm and sent them to delen- 
dants who accepted the goods and also wrote to 
plaintiffs complaining of some short weight and 
promising to pay price within a certain time. 
Meanwhile the Ludhiana firm became insolvent. 
In a suit by plaintiffs to recover the price from 
the defendants, Held , (1) that the letter of defen¬ 
dants did not contain an unconditional undertak¬ 
ing to pay for the cotton seeds ; (2) that the de¬ 
fendants did not admit any personal liability and 
in the absence of proof to the contrary they must 
be taken to have written the letter merely as 
agents of the Ludhiana firm and were not there¬ 
fore personally liable. (Smith and Broadway , 
77.) Firm of Khushi Ram Behari Lal v. 
Mathra Das. 70 P. W. R. 1917 : 39 I. 0. 793 : 

143 P. L. R. 1917. 

-S. 230 — Contract in principal's name — 

Agent's liability. 

An agent, entering into a contract in his princi¬ 
pal’s name is not liable to the contract. 27 Mad. 
315 Foil. (Sadasiva Iyer, J.) Arunachallam 
Chettiar v. Kasi Navenda Pillai, 

24 1. C. 1007. 

-S. 230 —Rights of agent on contract 

made for principal. 

An agent is not entitled to personally enforce 
a contract entered into by him on behalf of his 
principal, nor is he personally bound by such 
contract. [Das, J.) Moui.vi Hasan Khan v. 
Shahazad Khan. 52 I. C. 177. 

--—8s. 230 and 231— Agent acting for undis¬ 
closed Principal—Both can be sued. 

A person contracting with an agent for an un¬ 
disclosed principal can sue either the agent or 
the principal or both and the fact that the agent 
further claimed to be an agent ot another undis¬ 
closed principal makes no difference. I Hcald, 
A. 7. C.) Dulab Das v. Mawin. 59 I. C. 965 : 

(1920) 3 U. B. R. 217. 

-S. 230 (1) —Contract by agent—Personal 

liability. 

Where a man is by profession an agent of 
some pariicular firm and describes himself as 
such, he may still be contracting in his personal 
capacity, but the mere fact lhat he fails to specify 
his capacity as an agent in signing a contract 
raises no such presumption when the terms of 
the contract itself are clearly to ihe ,contrarv. 
Gadd v. Houghton , (1870) 1 Ex. D. 35 Kel. 
(Chevis, A. C. 7. and Wiiuerforce, 7 ) Bhargava 
& Co. v. Kobayashi. 2 L. L. J. 374 : 

65 I. C. 468. 

-8. 230 (2) — Principal undisclosed — 

Agent s right. 

An agent whose principal is undisclosed can 
sue under this section. (Jenkins, C. 7. and Wood 
roffe , 7.) Ramji Das v. Janxi Das, 

39 Cal. 802 : 17 I. C. 973 : 

18 C. W. N. 263. 

-8. 231— Principal and Agent — Agent's 

liability. 


CONTRACT ACT (IX OF 1872), S. 236. 

Under S. 231 a principal can. as against the 
agent claim the full be* efit of the contract enter¬ 
ed by the agent in h>s own name and as against 
the partv contracting with the agent, the principal 
is bound by the equities arising between the agent 
and the contracting party. 3 I. C. 801 Ref. to. 
An agent contracting in his own name without 
mentioning the agency can sue and be sued upon 
the contrac*. (Wallis, Oljg. C. J. and Seshagiri 
Iyer, J.) South Indian Industrials v. Mindi 
Ramajogi. 26 I. C. 822 : 27 M. L. J. 501. 

-S. 231 — Prtticipal and A gent— Age nt*s 

signature to promissory note per pro — Presump¬ 
tion. 

Where an agent in whose favour the guardian 
of a minor has executed a power of attorney signs 
a promissory note per pro the holder is deemed 
to have notice of the contents of the power and 
extent of the agent's authority in dealing with 
the minor’s property. {Wallis and Miniro, JJ.) 
Sanka Kkishnamukthi v. The Bank of Burma, 
Ltd- 35 Mad. 692 : 21 M. L. J. 620 : 

11 M. L T. 56 : 11 I. C. 79 : 

(1911) 1 M. W. N. 385. 

-S. 233 —Principal and Agent — Liability, 

S. 233 of the Contract Act gives the party who 
is dealing with an agent who is personally liable 
to double form of election. He can sue both the 
principal and agent jointly or sue one of them. 
In any case, if he sues one, a suit against the 
other will be barred. S. 233 enacts substantive 
law and not adjective law defining procedure by 
wlvch the liability may be enlorced. (Macleod, 
J.) Shivlal Wotilal v. Birdichand Jivraj 

40 I. C. 194 : 19 Pom L. R. 370. 

-8. 235 —Agent untruly representing his 

authority—Acting beyond his scope—Liability of. 

Where a person acting as agent and entering 
into a contract commits a breach thereof, he is 
liable whether cr not he is aware that he i« acting 
beyond the scope of his authority. The section 
applies to cases where the agent untruly repre¬ 
sents the extent of the authority given to him by 
his principal. (Karamal Hussain and Chamier , 
77.) Ganpat Pra>ad v. Sarju. 9 A. L. J. 8 : 

13 I. C. 94: 34 All. 168. 

-S. 235 —Purchase by pretended agent — 

Liability 

The Court below found that the purchases in 
question had been made by the deft, on behalf 
of a Rani by representing h’mse'f as her agent ; 
hut as the Rani had repudiated her liability in a 
letter by her to the Court of Wards, which had 
assumed the superintendence of her estate in 1920, 
the plff. (vendor) was entitled to recover the 
amount due lrom the deft, under S. 235 of the 
Indian Contract Act (IX of 1872). H'ld, that the 
decision was correct. ( Kanhiiya Lal, J. C .) RataN 
Singh v. Hafizullah. 

9 0. & A. L R. 820 : 1924 Oudh 184. 

-S 236 —Wrong person as A lent, 

A person with wi;om a contract is made as an 
agent when he is not so, cannot sue uuHer S. 236. 
(Jenkins, C. J. and Woodrojfc, J.) Ramji Das 
v. Janki Das. 39 Cal. 802 : 17 I. C. 973 : 

18 C. W. N. 263. 
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-S. 237 —Principal and Agent—- Liability 

of principal. 

Where the shareholders of a limited company 
induced the people to believe that a certain firm 
were their agents and allowed the manager of 
the firm to sign hundis on behalf of the Company. 
held, that the Company was liable, for the sum 
due under the hundis. though the firm was not 
legally authorised to execute hundis. (Rafique 
and Piggolt, JJ.) Kunj Kishore v. Porter. 

36 All. 416 : 24 I. C. 29 : 12 A. L. J. 763. 


.-S. 238 — Liability of principal for fraud 

of agent—Misappropriation of goods. 

There is nothing in S. 238 of the Contract Act 
to show that in order to render the principal 
liable, the fraud must be committed for the benefit 
of the principal. It is enough if the fraud is com- 
mitted by the agent in the course of his business 
for his principal, i. c., in matters falling within 
the scope of his authority. (Chatterjet and Pear¬ 
son , JJ.) Dina Bandhu Saha v. Abdul Latif 
Molla. 39 C. L. J 290 :50 Cal. 258 : 

27 C. W. N. 18 : 

1923 Cal 157. 

-8. 238 —Principal and Agent—Criminal 

liability. 

The condition of the mind of the agent cannot 
be imputed to the principal who is not criminally 
liable therefor; but where a particular Intent or 
state of mind is not the essence of the offence, 
the agent's act or omission makes the principal 
criminally liable though he was not aware of it or 
even when the act is done against his orders. 
(IVoodroffe, Beachcroft and Greaves, JJ.) Indar 
ChaND v. Emperor. 17 Cr. l. J. 113 : 

42 Cal. 1094 : 33 I. C. 289 : 19 C. W. N. 1239. 

_S. 238— Forgery and fraud by agent— 

Principal not bound. . 

A sharebroker on being instructed by plaintiff 
purchased two war bonds each payable to order 
and immediately pledged th ;in with other bonds 
with a forged endorsement in his favour with the 
Bank. Held, that the forged endorsement was 
null and hence could not convey a title to the Bank 
who could not hold them against the plaintiffs. 
(Kemp, A. J. C.) Messrs. Kodumal Kalumal 
v. The Karachi Bank, Ltd. 15 S. L. R. 93. 


-Ss. 239 and 266. 

See also Partnership. 

_Ss. 239 and 253 (8 )—Divided members of 

Hindu family running business are partners. 

Where the divided members of a Hindu family 

run a business, they are partners within S. 239 of 

the Act and where one member puts an end to 

such partnership S. 253 (8) of the Act will apply. 

(Tudbail and Sulaitnan, JJ.) Bhagawati Per- 

SHAD v. BabU Lal. 63 I. C. 548: 

19 A. L. J. 525. 


-8. 239- One partner having option to 

send another or take fresh partners Nature of 

relation is that of partnership. 

A husband having made an agreement took his 
wife in partnership in bis business, fixed her shaie 
at X bat he reserved liberty to take in fresh 


partners as he liked and to determine her share, 
On his death, she was to be at liberty to admit 
new partners. Held, the agreement evidenced a 
partnership within the meaning 6f S. 239 of the 
Act. (Shah, A. C. J. and Crump, J.) Ambalal 
Sarabhai, In re. 25 Bom. L, B. 1225 : 

1924 Bom, 182. 

-S. 239— One firm cannot be partner in 

another. *' ^ 

A firm as such cannot be a member of a part¬ 
nership. A partnership under S. 239 is a re¬ 
lationship which subsists between persons ; but a 
firm is not a person ; it is not an entity ; it is 
merely a collective name for the individuals who 
are members of the partnership. It is neither a 
legal entity, nor is it a person. (Page, J.) 

SLODOYAL KHEMKA V. JoHARMULL MANMULL. 

50 Cal. 549 : 1924 Cal. 74. 

-S. 239 —Firm—Nature. 

Partnership is a relationship between persons 
recognised by law. The law does not recognise 
partnership as being an entity at all. It is a mere 
guise or cloak or name by which the individual 
persons, joint owners are concealed or pointed 
out. ( Rankin , J.) Louis DREYFUS & Co. v. 
PURUSHOTHAM DAS NA.tAYAN DaS. 

56 I. C. 325 : 47 Cal. 29. 

-S 239— Definition — Partner purchasing 

property of firm. 

A partnership is established when the parties 
agree to carry on a business or to share the 
profits in the same way in common. A partner is 
entitled to purchase partnership property, provid¬ 
ed he makes a fair and full disclosure of the 
nature of the transaction to the other partners. 
(Mookerjce and Roe, JJ.) Ramnath Gagoi v. 
Pitamar Deb. 43 Cal. 733 : 22 C. L. J. 339 : 

31 I. C. 430 : 21 C. W. N. 632. 

-Sa. 239 and 242 — Partner — Agent 

sharing profits and losses. 

A gumasta sharing in the profits as well as id 
the lesses in a business is a partner. (Chevts and 
Shadi Lal, JJ.) Chala Ram-Sant v. Kisan 
CHAND. 3 P. W. R. 1918 : 44 I. C. 283 : 

155 P. L. R. 1917. 

-Sa. 239, 240 and 182 — Lender and 

borrower — Partnership—Suit for recovery of debt 
—Partner agent of firm and not of other part¬ 
ners—Partnership suit—Right of deft, to get 
what is due to him. 

By a contract between the plff. and deft, opium 
was to be procured from Jubal State, near Simla 
and was to be exported for sale lo the plains. The 
terms were : (1) that profits and losses alike were 
to be shared equally, (2) that the expenses of the 
venture were to be borne in equal shares, and 
(3» that the opium become the joint property of 
the parties though the responsibility for it should 
rest with plff., so long as it was in his custody, 
and upon deft, when it was entrusted to his care. 
Held, (1) that the contract indicated a partnership 
between the parties, and the case fell under S. 239 
and not under S. 182 or S. 240 of the Contract 
Act, (2) that if the suit for price of opium was 
lor accounts of a dissolved partnership it was not 
in proper form and should be dismissed on that 
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ground. (Kensington and Johnstone. JJ.) Beragi 
Ram v. Raja Ram. 163 P L B. 1911 : 

10 I. C. 250 : 214 P. W. B. 1911. 

--—■- 8. 239— Ship — Freight and other earn' 

ings—Relationship of partners. 

Co-owners of a ship are not, as such partners 
but only tenants-in-common. But if they employ 
their ship in earning freight or otherwise as 
money making machine, they become partners 
and their earnings are subject to the ordinary law 
of partnership. (Ayling and Coutls Trotter, JJ.) 
Vanamatti Sattiraju v. Ballapragada. 

41 Mad. 939 : 35 M. L. J, 87 : 

47 I. C. 640 : 8 L. W. 583. 

■ -Ss. 239, 264 and 265— Hindu joint 

family — Manager — Partnership with stranger — 
Position of members. 

A partnership between the manager of a joint 
Hindu family and a stranger does not make every 
member of the family a partner so as to clothe 
him with all the rights and all obligations of a 
partner. The effect of a partition in the family 
is to confer on the co-parcener a right to call on 
the manager to get in the assets of the firm due 
to him as partner by proper proceedings against 
his co parceners. 36 Mad. 185. Dist. (Wallis, C. J. 
Bakewell a*d Kumar aswami Sastri, JJ.) 
Gangayya v. Vbnkataramiah. 

6 L. W. 708 : 22 M. L. T. 527 : 

34 M. L. J. 271: 41 Mad. 454 : 

43 I. C. 9 : (1917) M. W. N 805. 

-8. 289— Sub partnership — Rights of 

Assignee—Partnership Act, S, 31. 

Indian Contract Act does not deal with sub- 
partnership but the provisions of S. 31 of the 
English Partnership Act may be adopted in India. 
The assignee of a share in a partnership has no 
independent rights : (1) he is entitled to the share 
of the profits to which the assigning partner 
would be otherwise entitled ; (2) the assignee 
must accept the account of profits agreed to by 
the partners ; and (3) in case of a dissolution, he 
is entitled to receive the share of the partnership 
assets to which his assignor would have been 
otherwise entitled, and for the purpose of ascer¬ 
taining that share to an account as from the date 
of the dissolution. 28 L. T. 292 foil ; 4 All. 437, 
Dist. (Oldfield and Srinivasa Iyengar , JJ.) 
Chidambaram Chetty v. Karuthan Chetty. 

4 L. W. 10 : 20 M. L T. 134 : 

34 I. C. 543 : (1916) 2 M. W. N. 18. 

-8. 289 — Remuneration varying with 

profits— Relo tionshi p. 

A servant whose remuneration varies with the 
profits may be partner in popular sense, but is not 
legally so. (Hallifax, A. J. C.) Moula Bux d. 
Muhammad Afzal. 69 1. C. 781 : 1922 Nag. 96. 

—— 8. 289— Partnership—Joint advance of 
loan does not constitute. 

Creditc-rs jointly advancing money to another 
do not necessarily become partners in a firm even 
though they possess a right to a share of the 
profits. There is no relation of partnership inter se 
between such creditors and as such there is no 
partnership, ( Dhoble, A. J, C.) Mohamad Jusuf 
v, PIRMOHAMAD. 66 I. C. 868 : 1922 Nag, 67. 
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-S«. 239 and 240 — Partnership — Agree¬ 
ment to share profits and losses. 

An agreement to contribute money towards an 
undertaking and to ‘bare the profits and losses 
therefrom, is a partnership. 4 All. 74; Not foil. 
I Saunders. J. C.) Manik Chand v. Giridhari 
Lal. 46 I. C. 342 : 3 U. B. R. (1918) 69. 

-Ss. 239, 240 and 254 —Par liter ship — 

Agreement defining rights of parties—Dissolu¬ 
tion. 

Held, that no absolute transfer of one-third 
share in the lands was created by the deeds in 
question but there was created a partnership 
whereby the lands and the harm became part¬ 
nership properties ; consequently the suit as- 
framed could not stand. The suit should have 
been one for dissolution of partnership and for 
accounts of a dissolved partnership as the part¬ 
nership not being for any definite term, either 
party could put an end to it. (Pratt, J. C. and 
Crouch , A. J. C.) Bilawal v. Gian Mal. 

35 I. C. 652 : 10 S. L. R. 58. 

——S. 240— Partnership—Evidence of debtor 
and creditor. 

In determining whether a person is a creditor 
or a partner of a firm, the absence of ledger page 
and payment of interest, non-inclusion in the 
schedule of unsecured creditors and bis descrip¬ 
tion as ejaman are ail evidence ot partnership. 
(White, C. J. and Oldfield, J.) Abdul Rahi.man 
Sahib v. The Official Assignee of Madras. 

22 I. C. 14. 

-S. 241 —Assets of deceased partner. 

The assets of the deceased partner are a loan 
to the firm if they are retained in tte business 
after his death, and the arrangement he makes at 
the time of death binds his estate. (Scott, C. J . 
and Chandavarkar, J.) JAMESETJI NasSAR- 
wanji V. Hirji Bhai Naoroji. 

37 Bom. 158 : 19 I. C. 406 : 15 Bom. L. R. 192. 

■-Ss. 241 and 263 —Release of debts by 

partner—Right of other partners to question. 

The right of some of the partners ot firm to 
avoid a fraudulent release of a debt by the other 
partner or partners and to recover their share of 
the released debt is personal to them ai d their 
legal representatives are not entitled to it. (Ay/mg 
and Seshagiri Aiyar, JJ.) Palaniappa Chettiar 
v. Veerappa Chettiar. 41 Mao, 446 : 

44 I. C. 466 : 84 M. L. J. 41. 

-S. 241 —Minor son, whether entitled to 

claim profits after Jather's death. 

Seshagiri Iyer, J. —A minor who is entitled to 
claim the assets of his deceased father in a part¬ 
nership cannot claim as of right a share ia the 
profits of the concern. There is no fiduciary 
relation between the surviving partners and the 
legal representatives of the deceased partner. 
The amount due to the deceased is a loan and 
nothing more. It is very difficult to find out, to 
what exactly the profits earned in the trade are 
due, whether to the capital left by the deceased, 
or to the capital brought in by the other partners 
or to other things. Therefore there are innumer¬ 
able difficulties in the way of an account being 
taken. Discretion must be left in the Court in 
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such matters to act on behalf of the minor. 
(Abeiur Rahim, Offg. C J. and Seshagiri Iyer. J.) 
Hajee Siddick Hajee v. Mahomed Hushum 
Sait. 4 L. W. 521 : 37 I. C. 728 : 

(1916) 2 M. W. N. 341. 

-Sb. 247 and 239— Minor — Partner— 

Rights and liabilities of. 

A person under the age of majority cannot be¬ 
come a partner by contract. 30 C. 539. If be is 
admitted to the benefits of the partnership under 
S. 247 of the Contract Act his right is no more 
than a right to participate in the property ot the 
firm after its obligations have been satisfied. The 
question whether a minor has been admitted to 
the benefit of a partnership is one of fact to be 
pleaded and proved at the trial and cannot be 
allowed to be raised for the first time on appeal. 
(Sir Lawrence Jenkins ) Sanyasi Charan Man- 

DAL V. KRISHNADHAN BaNERJEE. 

49 Cal. 560 : 43 M. L. J. 41 : 16 L. W. 536 : 

26 C. W. N. 954 : 35 C L. J. 498 : 
L. R. 3 P. C. 133 : 20 A L. J. 409 : 
24 Bom. L. R. 700 : 49 I. A. 108 : 
30 M. L. T. 228 : 67 I. C. 124 : 
(1922) M. W. N. 364 : 1922 P. C. 237 (P. C.). 

-S. 247— Minor partner—Adjudication as 

insolvent. 

A minor partner of a firm cannot individually 
be adjudged an insolvent. But an application for 
an adjudication may be directed against the firm 
and the minor's interest therein. 42 Cal. 225, Appr 
(Tudball and Sulaiman, JJ .) Jagmohan v. G»ish 
Babu 42 AH. 515 : 18 A. L. J. 611 : 

58 I. C. 557 : 2 U P. L. R. (A.) 144. 

_Ss. 247, 248 and 251 —Debts contracted by 

partner for the firm—Liability of the firm — 

Hindu Law—Minor member. 

Each partner is an agent for the others, and it 
is not necessary that the name of the firm should 
be so used in order to make it a partnership debt, 
provided it shows that tho debt, was taken for 
and appropriated to the firm. A Hindu minor is 
liable to the extent of his share of the assets 
for debts due from the joint family firm. He is 
not however, personally liable. The mere fact 
that there was a partition of the partnership pro¬ 
perties does not absolve the properties received 
by the partners from liability of the debts of the 
firm. (N. R. Chatterjee and Newbould. JJ.) Krish- 
NADHAN BANNERJI V. SANYASI CHARAN MaNDAL. 

23 C. W. N. 500 : 51 I. C. 597 : 29 C. L. J. 280, 

_S. 247— Infant partner—Liability of to 

be adjudged insolvent. ...... 

An infant partner though he may be admitted 
to the benefits of the partnership cannot as such 
be adjudged an insolvent and there is practically 
no difference in principle between the nature of 
the liability of an inlant admitted into partner¬ 
ship and that of another on whose behalf an 
ancestral business is carried on by his guardian. 
A Hindu minor is not personally liable for debts 
incurred in family trade but his share therein is 
alon? liable. (Mookerjee and Beachcroft, JJ-) 
Sanyasi Charan Mandal v. Asutosh Ghosh. 

- - 261. C. 836 : 42 Cal. 225. 


CONTRACT ACT (IX OF 1872>, S. 247. 

-Ss. 247 and 11—Partnership — Minor- 

Admission to the benefits of partnership. 

Though S. 247 of the Ct ntract Act provides 
that a minor may be admitted to the benefits of a 
partnership, it does not cancel or revoke S. 11 of 
the Contract Act and make it possible for a minor 
simultaneously to create a partnership and to ad¬ 
mit himself to the benefits ot the same. 3 C. W. 
N. 134 ; 10 B. L. R. 312 ; 20 M. L. T. 565 Ref. 

(Abdul Raoof and Harrison, JJ.) Mahomed 
Rafiq v. Khawaja Qamar Din. 

4 U. P. t. R. (I.) 63 : 67 I. C. 95 : 

1922 Lah. 441. 

-S. 247— Partnership—Manager of Hindu 

family partner—Death of manager— Effect — 
Liability of minor sons for debts of firm. 

Where a father as manager of a joint Hindu 
family is partner in a firm, his death will not dis¬ 
solve the partnership as the family, as a personae 
continues to be a partner. The minor members 
are liable only to the extent of their share in the 
firm, for its debts. 3 Cal. 738, Foil. (Shadi Lai 
and Le Rossignol , JJ.) Narain Das v. Ralli 
Bros. 61 P. R. 1915 :311. C. 45 : 

136 P. W. R. 1915. 

- S. 247— Infant as partner—No personal 
liability. 

Where a business is carried on by guardians, the 
infants do not become partners therein and there¬ 
fore are not subject to the rights and liabilities of 
the partnership. Though a minor is admitted to 
the benefits ot a partnership, he never becomes 
personally liable for the partnership debts. 

(Abdur Rahim andSadasiva Iyer, JJ.) KakumanU 
Venkata suryanarayana v. Akuthota Ramay- 
ya. 29 M. L.T. 114 : 13 L. W. 651 : 

40 M. L. J. 153 ; 62 I. C. 802 : 

(1921) M. W. N. 100. 

-88. 247 and 248 —Hindu joint family— 

Trade—Minor members—Extent of liability. 

Ss. 247 and 248 do not- apply to the case of 
minor members of a joint family trade started by 
the manager of the family or descending ances¬ 
trally in the family. The interest of the minor 
depends on his belonging to the family and is not 
acquired by agreement or admission to tbe 
partnership. The minor is not personally 
liable for debts contracted for the purposes 
of the trade during his minority. Per 
Sadasiva Aiyar, J ;—Both under tbe Hindu 
Law and S. 248 of the Contract Act the minor 
member becomes liable equally with adults for 
trade debts incurred during his minority. Cases 
discussed. (Wallis, C. Sadasiva Aiyar and 
Spencer , JJ.) Official Assignee of Madras v. 
Palaniappa Chetty. 41 Mad. 824 : 

36 M. L. J. 473 : 24 M. L. T. 216 : 

8 L. W. 530 : 49 I. C. 220 : 

(1918) U. W. N. 731- 

-8. 247 —Joint Hindu family—Minor co¬ 
parcener—Liability for debts. 

Where the maoager of a joint Hindu familf 
carries on a trade in partnership with a stranger, 
the minor co-parceuers are liable for his debts not 
merely to the extent of the partnership assets bat 
to the extent of their share in the entire joint 
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family property 6 L. W, 708 ; 35 Mad. 692 Dist, 
{Scshagiri Aiyar and Napier, JJ.) Dhulipalla 
Kavakam v. Nadipalli Venkataraju. 

‘•7 L. W. 218 : 43 1. C. 76 : (1918) M. W. N. 44 

--Ss. 247 and 248— Scope of — Minor partner 

— Insolvency. 

The sections are quite independent of the 
principles of Hindu Law and are applicable to all 
members whether Hindu or not. What amounts 
to an admission of a minor to the partnership and 
his liabilities discussed. A minor on attaining 
majority cannot be adjudicated insolvent for the 
debts of the firm. (Abdul Rahim , 0. C. J. and 
Phillips, J,\ Palamappa Che tty v. Official 
Assignee of Madras. 20 M. L. T. 665 : 

36 1. C. 787 : (1917) M. W. N. 160- 

-S. 247— Provincial Insolvency Act (III 

of 1907), S. 42. 

Under S. 247 of the Contract Act a minor can¬ 
not be declared an insolvent. If a person is 
wrongly adjudged an insolvent, (he adjudication 
may be annulled under S. 42 of the Porvinc.ial 
Insolvency Act. (Lindsay, J. C ) Muhammad 
Mumtaz Ali Khan v . Ugraj Singh. 

68 1. C. 558 : 1 U. P. L. R. (J. C.) 5. 

-Ss. 247, 251 and 184— Minor partner — 

Power to bind others. 

A minor may become a member of a partnership 
and can bind bis co-partners under Ss. 184,247 
and 251 as if he were their agent by making a pro¬ 
note. (Parlett, J.) Maung Aung Gyaw v. Haji 
Dada Shariff & Co. 42 I. C. 98. 

-B. 248— Partnership—Minor member— 

'Repudiation of liability. 

S. 248 undoubtedly is directed primarily to the 
protection oi creditors of the firm. Where, how¬ 
ever, one set of partners is indebted to another 
for the provision of capital.it must be clearly 
open for a minor liable under the deed of part¬ 
nership, to-repudiate his membership if he is to 
escape liability to the other partners. (Pipon, J.C.) 
Mir Ahmad Shah v. Musharrif Shah. 

72 I. C 996. 

-Ss. 249 and 252— Joint adventure — Deal- 

ings^of one adventurer—Bills of exchange — Lia¬ 
bility o) par liters. 

Where two persons from a partnership for the 
purpose of a trading adventure, and goods are 
purchased or moneys raised, ostensibly by an 
individual adventurer but truly and substantially, 
for the purpose of the joint adventure the adventu¬ 
rers are liable as partners. But there is no such 
responsibility for goods purchased upon the cre¬ 
dit of an individual adventurer though they, are 
afterwards brought into stock as his contribution 
to the joint adventure. The test to be applied to 
each case, to find out whether the transaction is 
or is not a partnership transaction, is laid down 
in Gouthwait v. Duckworth , il810) 12 East 42.1, 
Kef (Lord Dunedin.) Karmali Abdulla Al- 
larkhia v. Bora Karimji. 39 Bom. 261 : 

42 1. A. 48 ; 17 M. L. T. 35 : 2 L. W. 133 : 

17 Bom. L. R. 108 : 19 C. W. N. 337 : 

13 A. L. J. 121 : 21 C. L. J. 122 : 

28 M. L. J. 515 : 26 I. C. 915 : 

(1915) M. W. N. 606 (P. C.) 
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-6. 249 Retirement—No liability for sub¬ 
sequent transactions 

When a firm ceases to exist, but some of the 
partners carry on the business under the same 
name, the retiring partners cannot be made liable 
lor any transaction entered into alter the dissolu¬ 
tion. (bcott-Smith and Abdul Raoof, J J,) Bi- 
chhja Lal v. Munshi Ram. 68 I. C. 932: 

1922 Lah. 466. 

' Ss. 249, 251, 261 and 265 —Dealli of part¬ 
ner—Surviving partner — Borrowing—Suit by 
creditor against surviving partner—Partnership 
assets — Liability. 

The estate of the deceased partner is not liable 
lor the debt contracted by the surviving partner 
to enable him to perform a contract entered into 
during the life-time of tne iorraer. Tbe suit debt 
being binding on the partnership assets, the sur¬ 
viving partner has power to pledge the partner¬ 
ship assets in discharge of it. As regards that 
amount a personal decree against the surviving 
partner and a decree against the partnership as¬ 
sets in his hands can be passed. (Watlis, C. J. 
and Seshagiri Aiyar, J.) Sfism Ammal v Vai- 
ravan Chettiak. 42 Mad. 15 : 35 M. L. J 669 : 

24 M. L. T. 892 : 8 L. W. 603 : 47 I. C. 958 : 

(1918) M W. N. 806. 

-Ss. 249 and 262— Partnership — Contri¬ 
bution—Suit for, when maintainable. 

Except on dissolution of the partnership, no 
suit could be maintained by a partner or his 
assignee for contribution against the other part¬ 
ner in respect of a partnership debt. IS Mad. 134; 
28 Mad. 344, Dist. (Sadasiva Atyar, J.) Damo- 

DARA SHAVABHAGA RaO V. SUBKAYA SAI 

33 M. L. J. 609 : 43 I. C. 217 : 6 L. W. 742. 

-9. 249 —Promissory note for a partner¬ 
ship debt by one partner. 

A partner is always liable for the partnership 
debt unless there is a restriction expressed or im¬ 
plied on the liability to be incurred by one part¬ 
ner on a bill or promissory note which may be 
executed by another partner for partnership pur¬ 
poses. 17 M. L. J. 126 ; 21 I. C. 864 Dist. 26 I.C. 
915 Foil. (Abdur Rahim and Srinivasa Iyengar, 
JJ.) Shanmuganatha Chettiar v. Srinivasa 
Iyer. 40 Mad. 727 : 31 M L. J. 138 : 

4 L. W. 27 : 20 M. L. T. 172 : 35 I. C. 219 • 

(1916) 2 M. W. N. 14, 

-S. 260 —Partnership rescinded on the 

ground of fraud—Liability for loss. 

Where a partnership is rescinded on the ground 
of fraud, the partners at fault, cannot ask the 
other partners to contribute to the loss which 
may have resulted in the partnership. (Scol/- 
Smith and Leslie Jones, JJ.\ Gola Singh v. Ha- 
KAN Rai. 3 Lah. L. J. 106 : 

3 U. P. L. R (Lah.) 26 : 60 I. C. 709 : 

23 P. W. B. 1921. 

-8- 251 Trading firm—What is—Liabi¬ 
lity of partners fo r money borrowed by another 
partner. 

Any partner in a trading firm has an implied 
authority to borrow money for the purposes of 
the business on the credit of the firm. A firm 
would be a trading firm if its business consists in 
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buying and selling. In such a case there is no 
duty cast on the person who advances the money 
to make any further inquiries and the other part¬ 
ners are responsible though the borrowing part¬ 
ner mav misappropriate the money. ( Mulla, 7.) 

Saremal Punamchand v. Kapurchand Punam¬ 
chand. 25 Bom. L. R. 1093: 48 Bom. 176 : 

77 I. C. 548 : 1924 Bom. 260. 

_S. 251— Partner—Poivers—Acknowledg¬ 
ment of debt—Vahivaidar appointed by Court. 

A partner can on behalf of himself and other 
partners apply the assets in paying outstand¬ 
ing debts which would prevent them from being 
barred by limitation and upon the same principle 
he can pass acknowledgments to stave off the 
claims of creditors and to save the claims from 
being barred by limitation. A vahivatdar appoint¬ 
ed by Court to do vahivat on behalf of all parties 
has the same powers as an ordinary partner. 
(Scott, C. 7. and Heaton , J.) Abdulalli Bad- 
RUDDIN V. RaNCHODLAL TRIKAMLAL. 

38 1. C. 873: 19 Bom. I. R. 86. 


_S. 251— Right of a partner to set off pri¬ 
vate debt against firm debt. 

Though payment to a partner of a firm debt, 
is a valid discharge of the debt, an agreement to 
set off a debt due to the firm against a private 
debt due from one partner must be presumed to 
be in fraud of the partnership and does not 
amount to a valid discharge of the debt due to 
the firm (19 M. L. J. 221, F.) if, however, the part¬ 
ner has been made liable by the other partners 
for the sum so set off, the original debtor must 
be given credit to that extent. (Mookerjec and 
Coxe, 77.) Baikunta Nath v. Hara Lal. 

9 I. C. 116: 13 C. L. J. 234. 


_S. 251-Par tnership-Tcrms unascertain¬ 
ed—No relation of principal and agent. 

A partnership when apparently contemplated 
does not constitute the relationship of principal 
and agent between the parties if the terms of the 
partnership cannot be unascertained. ( Shadi Lal 

and Jones , JJ.) Barcat Ram v. Anant Ram. 

31 I. C. 632: 185 P. W, R. 1915. 

_S. 251— Partnership—Money deposited 

Receipt signed by Manager-Proprietor , liability 

A receipt signed by the then manager of a 

partnership firm for a deposit made in the firm 

by the plaintiffs and not shown to have been re¬ 
ceived by the manager in the course of business is 
not enforceable against the proprietor and that 
the proprietor was in no way estopped by merely 
describing himself as a part-proprietor 
from showing the true nature of the transaction. 

ington, C. 7. and Shah Dm, J.) Daya Kish- 
In kIul p Frank Be Pool. 247 P- I R- 1914 : 

EN KAUL v. 252 169 p> R 1914> 


_g, 251— Partner—Power to acknowledge 

debts so as to bind the firm. 

In the absence of direct evidence that one part¬ 
ner has authorised another to make acknowledg¬ 
ments or payment saving limitation on his behalf, 
such authority can be inferred from other circum¬ 
stances, sach as the position of the other co-con¬ 
tractors or partners in the business. 37 Mad. 146 


Foil. 32 Mad. 421 ; 35 Mad. 142, Overruled. (Ay- 
ling, Coutts Trotter and Sesliagiri Aiyar , 77.)' 
Pandiri Veeranna v. Grandhi Veerabhadra- 
SWAMI. 34 M. L. J. 373 : 23 M L. T. 261: 

7 L. W. 552: 41 Mad. 427: 45 I C. 18: 

(1918) M. W. N. 285 (F. B.).. 

-8. 251— Co-partners—Authority of — 

Partner, if can bind firm, by submission to ar¬ 
bitration. 

The general authority of a partner to represent 
his co-partners in the business of the firm is not 
sufficient to bind iliem by submission to arbitra¬ 
tion by him. Special authority is needed for this ; 
the special authority need not be express but may¬ 
be implied from conduct, It is also competent for 
one parlner to ratify a submission by another and 
be will then become bound by it. (Spencer and 
Krishnan , 77.) Punnayya v. Sree Vknugopala 
Rice Factory Co., Ltd. 22 M. L. T. 520: 

7 L. W. 114: 43 I. C. 508: (1918) M. W. N. 51. 

-8. 251— Partner — Acknowledgment— 

Part-Payment. 

Authority to act on behalf of the other partners 
so as to bind them by an acknowledgment or part 
payment under Ss. 19 and 20 of the Lim. Act. 
cannot be presumed but must be proved. (Wallis, 
J.) K. R. V. Firm v. Sathiyawada Sitharama- 
SWAMY. 37 Mad. 146: 211. C. 634: 

25 M. L. J. 501. 

-S. 251— Partner, power to borrow money 

or mortgage firm's assets or to acknowledge debt 
--Lim. Act, S. 19— Acknowledment by partner 
after winding up. 

If a money lending business is a going concern 
every partner can borrow money on behalf of the 
firm for business and mortgage the firm’s assets 
for that purpose. When, however, such firm has 
decayed and is being wound up, one partner can¬ 
not borrow money and mortgage the firm’s as¬ 
sets except perhaps in the case of necessity, and 
cannot give an acknowledgment of a subsisting, 
debt which would bind the firm. Bntcharl v. 
Dresar , 4 De. G. M. and G. 542; 43 E. R. 619 ; 10 
Hare 453 ; 1 W. R. 178 ; (1885) 31 Ch. D. 324 ; 
(1906) 2 Ch D. 427 ; 75 L. J. Ch. 779 ; 95 L. T. 
131 ; 54 W, R. 559. Dist. (Ormond and Twomey; 
JJ.) Malayandi Chetty v. Narain Chetty. 

8 L. B. R. 363 : 86 I. C. 225 : 9 Bur. L. T. 239. 

■-S. 251— Lease — Partner. 

A lease taken by two partners without the con-- 
currence of third, cannot bind the latter when- 
such concurrence is a necessary condition of the 
partnership. ( Parlett , 7.) J. D. Pappademstrion 
v. Rose Halliday. 

6 Bur. I. T. 164 : 211. C. 3 : 7 L. B. B. 42. 

-S. 251— Partnership— Business — Autho -- 

riiyto mortgage. 

In a partnership whose business it is to buy 
and deal in land, a partner can mortgage the 
partnership land. (Fox,J.C. and Twomey , 7 
Ana Pena Nather Sha v. Annamalai Chetty. 

10 I. C. 776 : 4 Bur. L. T. 71- 

-S. 251 —When act of partner binds the 

firm. 
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The act of a partner binds the firm if it is 
authorised by the firm or ratified subsequently or 
done in the course of partnership business. Where 
the business of the partnership is buying grain 
from Zemindars for resale through commission, 
the acceptance of a hundi for guaranteeing a loan 
to the Zemindar, by a partner is an act not inci¬ 
dental to the partnership business and such an act 
would not bind the firm. 13 W R. (P. C.) 29. Rel. 
on. (Pratt, J.C. and Fawcett, A.J C.) Sobhomal t> 
POHUMAL. 13 I. C. 255 : 5 S. L. R. 168. 

——-S8. 253 and 257— Partnership—Duration 

— Dissolution—What constitutes—Business car¬ 
ried on after dissolution—Liability to account. 

In the absence of any term agreed upon by the 
parties any partner may determine the partner¬ 
ship at any time on giving notice of intention to 
do so. The dissolution takes place as from the 
date of the communication of the notice. Ii per¬ 
sons intending to retire from the partnership busi¬ 
ness continue to take things from the business and 
to associate otherwise with its work a presump¬ 
tion may be drawn in favour of the continuance 
of the partnership. The accounts on a dissolution 
of partnership have to be taken for the benefit of 
all the partners concerned and there must be a 
full enquiry into them irrespective of the relief 
Sought for in the plaint. If a partner without the 
permission of the other partner carries on a com¬ 
peting business with the firm, he must account for 
and pay over to the firm all profit* made by him 
in such business and also make compensation to 
the firm for any loss occasioned thereby The 
rule is not however applicable to a different busi¬ 
ness though the same knowledge and information 
may be useful in both. (Mookerjee and Panton, 
JJ.) Pulin Behari Roy v. Mahendra Chandra 
Ghosal. 67 I. C. 10 : 34 C. L. J. 405. 

-S. 253— Partnership—Whether one part¬ 
ner can charge his co-partner with any sums. 

Generally one partner cannot charge his co-part- 
ners with any sums in the shape of salary or 
commission but where a pardanashin lady is a 
partner and the responsibility is thrown upon 
other partners, allowance should be made in 
favour of other partners. (Mookerjee and Teunon, 
JJ .) Gokul Krishna Das v. Shashi Mukhi Dasi. 

16 C. W. N. 299 : 13 I. C. 23 : 15 C. L. J. 204. 

-S. 253 —Death of one partner — Dissolu¬ 
tion. 

a partnership is dissolved by operation of law 
by the death of one of the partners. (Shadi Lai 
and Wilberforce, JJ.) Sundar Singh v. Dalip 
Singh. 46 I. C. 467 : 118 P. W. R. 1918. 

-S. 253 — Property bought with firm 

money. 

If lands or houses are bought in the name of 
one partner and paid for by the firm, the profits 
of the partnership business are primes facie part¬ 
nership property, unless it bi proved that from 
time to time portions of the partnership assets 
were by mutual agreement, withdrawn from the 
partnership and converted into land or house to 
be owned by the partners as co-owners (Shadi 
Lai , J.) Amir Chand v. Jawahir Mal. 

82 I. C. 853 : 49 P. W. R. 1916. 


CONTRACT ACT (IX OF 1872), S. 253. 

-S. 253— Parties—Liability of — Illegal 

contract. 

The illegality of the partnership is no answer 
to a demand against it arising out of a transaction 
to which it is a party it the other person 
was not aware of it. If a business is car- 
ried on by two partners and is legil only so far a s 
one is concerned, the presumption is that he has 
benefited by one half of the loan and a decree 
should be given against that partner only for half 
the amount, borrowed by the partnership. \Sesha- 
giri Aiyar and Moore, JJ.) GANPATI Brahmayya 
v. Kuralla Ramiah. 43 Mad. 141 : 

38 M. L. J. 123 : 54 I. C. 45 : 10 L. W. 476. 

-'S. 253— Good-will — Right of every part¬ 
ner— Ejman— Working partner—Rights of. 

In case of ordinary partnerships, where the 
terms are embodied in documents which purport 
to follow the ordinary laws governing the relation 
between the partners every partner is prima facie 
entitled to an interest in the goodwill. But in the 
peculiar kind of partnership, well known in this 
presidency where the Ejman or proprietor of the 
firm takes in what arc called working partners, 
who ordinarily begin by putting in no capital but 
who as the business goes on, put in the profits 
earned in the business itself, as part of the 
capital, the presumption to be made is that the 
working partner has no interest fn the good-will 
until the contrary is shown. (Kumaraswami 
Sastri, J.) RamachaNdra Naidu v. Batcha 
Sahib. 43 I. C. 661 : 22 M. L. T. 225. 

-S. 253— Partnership — Retirement of one 

partner—Dissolution —Date—Statement in plead¬ 
ings—Effect. 

A partnership-at-will is dissolved from the date 
on which one partner retires, and no notice of 
the retirement is necessary. (White. C. J. and 
Oldfield, J.) Kullappa Chetty v. Subbaraya 
Chetty. 26 I. C. 22. 

-S. 258— Loan by partner to the firm. 

Where a partner advances a loan he has a 
right to interest on the loan. Suit by the partner 
for recovery of the amount, can be maintained. 

( Halifax , A. J. C.) Govind v. Gajraj Singh, 

64 I. C. 183. 

—-8. 253— Acquisitions—Land purchased 

with partnership funds — Ownership. 

Land purchased by partners in a trading con¬ 
cern out ol partnership fund does not of neces¬ 
sity become partnership property. Whether they 
hold such land as co-owners or as partners 
depends upon the purpose for which it is purchas¬ 
ed. Therefore when land is purchased out of 
oartnership funds and not used for its business 
the question is an open one to be determined on 
general evidence. (Pratt, J.C. and Crouch, A.J. C.) 
Ghumannal v. Papurbai. 

30 I. C. 24 : 9 8. L. R. 11. 

— 1 -S, 253— Partnership— Death of a partner 

—Dissolution — Whether legal representatives 
obliged to continue. 

On the death of a partner, the partnership is at * 
an end and there is no obligation on his lega 1 
representatives to continue the partnership : if , 
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however, it is continued it is a new partnership. 
(Pratt, J C. and Kemp, A J C.) Ramdas v- Par- 
tab Rai. 23 I. C. 771 : 7 S. L. R. 85. 

-S. 253 (4)— Liability of partners for 

negligence. 

If a partner fall into an error in the manage 
ment from want of a larger measure ol prudence 
ai.d skill than he is master of, he is not liable 
for the consequences. In the absence of any 
specific agreement to the contrary, the rule of 
diligence among partners is not that they should 
employ the middle kind of diligence which pru¬ 
dent men employ in their affairs, but that they 
are safe if they show they acted in the partnership 
affairs as they would have acted in their own. 
Good faith is required in a partner as well as 
diligence and if a partner is guilty of gross negli¬ 
gence, unskillfulness, fraud, or wanton miscon¬ 
duct in the cour c e of the partnership business, he 
is ordinarily re ; ponsible to the ether partners for 
the losse* and damages sustained hereby. Law v. 
Law. (1905) 1 Ch. 1-10 Foil. ( Mullick and Jwala 
Prasad , JJ.) Sasthi Kenkar Bandopadhya V. 
Man Govinda Chandra. 53 I.C. 2: 1919 Pat. 419. 

-S. 253 (7) and (\0)-Construction—Dis 

solution — Infant — Liability . 

S. 253 (7) and (10/ are subject to the qualifica¬ 
tion, viz ; “in the absence of a contract to the 
contrary” which may be made expressly or by 
conduct. The stoppage of business or refusal to 
supply capital by a partner cannot be treated as a 
dissolution of the firm. The question whether 
there has been an abandonment depends upon the 
facts of each case. An infant inheriting bis father's 
share in the partnership is liable for his father's 
personal liabilities only to the extent of the asses's 
inherited by him and as regards the liabilities of 
the firm since the death of the father the minor is 
not personally liable but his share only is liable 
(Mookerjee and Walmslcy , JJ.) HaramohaN 
Poddar v. Sudarson. 66 1, C- 811 : 

25 C. W. N. 847. 

-S. 253 (7)— Sale of business by some of the 

Partners without knowledge of others — Dissolution. 

When some of the partners sell the partnership 
business without the knowledge or consent of the 
other • partners, the partnership is thereby dis¬ 
solved. ( Hayward , J. C. and Crouch , A. J. C.) 
Gulrajmal v. Pamanmal. 27 I. C. 344 : 

8 S L. E. 69. 

-S 253 (9)— Partnership—Fixed term — 

Dissolution before expiry of term—Rights and 
tiabilitics of partners inter se. 

Where plff. and defendant entered into partner¬ 
ship for a fixed term but plff. failed to carry out 
his part of the partnership work, it was held that 
the plaintiff was not entitled to compensation for 
certain work done by him (not according to terms 
of partnership) since be had not carried out his 
part of the contract, that the defendants could 
not be expected to wait indefinitely for plff. to. do 
his share of work but that he was entitled to the 
nett share of the profits as the partnership could 
not legally be put an end to, by the defendants. 
(Shah Din and Scott Smith. JJ) Muhammad Ali 
v. Sham Lal. 6 P. L. E. 1915 : 27 I. C 650 : 

44 P. W. B. 1915. 


CONTRACT ACT (IX OF 1872), 8. 258. 

-S. 263 (10 )—Family partnership—Death 

does not dissolve. 

Where a.partnership consists of members of a 
joint Hindu family, it is not dissolved by the death 
of any of the partners, as a stipulation to 'hat efftet 
is ordinarily to be inferred. ( Piggott and Walsh, 
JJ.) Fakir Chand v. Nanug Ram. 

74 I. C. 721: 1924 All. 277. 

-S. 253 (10)— Joint Hindu family. 

The section does not aoply to partnership- 
business of a joint Hindu family and the death of 
one co-oarcener does not dissolve the family part¬ 
nership. The section does not apply where the 
partners have by their conduct continued the 
partnership notwithstanding the death of a part¬ 
ner in whtch case a contract to the contrary may 
be inferred. ( Sanderson, C. J. Woodroffc and 
Mookerjee , JJ.) Raghumal v. Luchmandas. 

38 I.C. 278 : 20 C. W. N. 708. 

-S. 253 (10)— Death of one partner — Con¬ 
tinuation of partnership. 

A partnership must be deemed to continue even 
after the death of one partner who is re-placed by 
his wife, if it can be presumed that the contract 
between the parties was that the partnership 
should continue even after the death of one of 
them. (Mookerjee and Teunott , JJ.) GokUL 
Krishna Dasi/. Shashi Mukhi Dasi. 

16 C. W. N. 299 : 13 I. C. 23 : 15 C. I. J. 204. 

-S. 253 (10)— Scope of. 

The principle underlying the section is that 
where the partners agree to cortinue the partner¬ 
ship even after the death of the original partner, 
the suit for accounts with the widow is not barred 
under Limitation Act, Art. lu6. (Abdul Raoof and 
Abdul Qadir, JJ.) Hari Chand v. Jugal Kishore 

68 I. C. 722 : 1922 Lah. 349. 

-S. 253 (10) —Interpretation of. 

S. 253 clause (10) of the Contract Act which- 
provides for the dissolution of a partnership on 
the death of a partner must be read as qua'ified 
by the interlocutory words “in the absence of any 
contract to the contra*y.” ( Abdul Raoof and 
Abdul Qadir, JJ.) Harichand v. Jugal 

Kishore. 68 I. C. 722 :1922 Lah. 349- 

-S. 253 (10)— Scope of—Joint Hindu fami¬ 
ly—Partnership with stranger. 

A partne^hip between certain persons and a 
joint Hindu family is not dissolved by the death 
of a member of that family. The principle of 
law embodied in S. 253 (10) of the Contract Act 
(i. e.) that partners cannot be expected to ac¬ 
quiesce in new partners being forced upon them 
but one of the existing partners becomes by ope¬ 
ration of law entided on the death of his co-par¬ 
cener fo a larger share in the partnership than hft 
previously possessed, in his individual capacity. 
(Johnstone and Ratligan, JJ.) Maharaj KishEN 
v. Har Gobind. 101 P. R. 1914 : 

27 I. C. 69 : 218 P L. B-1915- 

-S. 253 (10)— Partnership—Dissolution o* 

death of partner—Liability of legtl representa¬ 
tive when arises. 

A partnership is necessarily dissolved ifs> 
facto on the death of one pratner and until a 
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new partnership is formed, the legal representa¬ 
tive of the deceased partner cannot be made joint¬ 
ly liable with the surviving partners. [Shah Din, 
J.) Nathu v. Sheo NaRain. 11 I. c. 403 : 

60 P W. R. 1911. 

——— B. 253 (10)Worn t family—Power of At¬ 
torney—Death of one. 

A Power of Attorney executed by two members 
of a Hindu joint family is not terminated by the 
death of ont of them when the interest of the de¬ 
ceased member passes to the surviving member. 
21 C. W. N. 620, Foil. (Sfenctr and Kumata- 
swamy Sastri , 77.1 PONNUSAMI PiLLAl v. Chid- 
ambfam Chbttiar. 35 M L. J. 294 : 

23 M. L. T. 213 : (1918) M. W. N. 194 : 

44 I. C. 849 : 7 L. W. 563. 

-S. 253 (10)— Limitation Act , S. 7—Suit 

for accounts. 

In a suit for accounts of the partnership on the 
death of a partner, all the representatives of the 
deceased partner should join. S. 7 of ihe Limita 
tion Act applies to the case, i Bakewell and 
Phillips, 77.) PUTHENPURAYIL BAVACHETTY V. 
PUTHENPUKAYJL KUNHI. 33 1. C. 664. 

-8. 254— Partnership, suit for — Dissolu¬ 
tion-Date o] dissolution. 

If in a suit for dissolution of partnereship at 
will, the Court fixes a date from which the part¬ 
nership is to be dissolved, the dissolution com 
mences Ircm that date aid not from the date of 
institution of the suit. (Sco</, C. J.atid Heaton , 
/.) Abdulalli Badruddin v. Ranchodlal 
Trikamlal. 38 I. C. 873 : 19 Bom. L. R. 86. 

.-8. 254 (5)— Partnership—Misconduct of 

partner—Remedy of aggrieved partner — Dissolu¬ 
tion — Damages. 

If a partner is treated in such a way by other 
partners as to make it impossible for the former 
to continue to be a member of the partnership, 
bis remedy is under sub-S. (5) of S. 254. He 
cannot leave the partnership if its term has been 
fixed by agreement under the Contract Act. (A/oo- 
kerjee , A, C. J. and Fletcher , 7.) Abdullah v. 
Safiullah. 64 I.C. 204. 

——S. 254 (5)— Partnership— Dissolution 

— Misconduct . 

A partner guilty of misconduct cannot sue for 
dissolution of the partnership or for any other re¬ 
lief. The law is the same on this point as in Eng¬ 
land. Partner who either destroys the old account 
books of the firm, makes such interpolations in the 
account books which make them worthless and un¬ 
reliable. falsely prepares the balance sheet or tries 
to deprive his firm of a valuable asset is guilty of 
misconduct. ( Raltigan , C 7. and Abdul Raoof. 
J.) Ram Singh v. Ram Chand. 1 Lah 6 : 

19 P. L. R. 1920 : 67 I. C. 185 : 6 P. W. R. 1920. 

-8. 254 (6) and (6) —Suit for dissolution of 

partnership—Place of suit. 

The forum for a suit for dissolution of partner¬ 
ship and rendition ol accounts cannot be deter¬ 
mined by the place in which capital for the part¬ 
nership is subscribed. (Shadi Lai and Jones, 
77.) Allah Ditta v. Shankar Das 

42 P. B. 1916 : 33 I. C. 968 : 98 P. W. R. 1916. 


CONTRACT ACT (IX OF 1872), 8. 261. 

-Ss. 254 (6) and 2*2 —Partnership for a 

fixed term—Suit for dissolution—Discretion of 
Court to grant decree—Appellate Court if can 
inter fire. 

A partner’s claim to a decree for dissolution 
rests in its origin, not on contract, but on bis 
inherent right to invoke the Court’s protection 
on equitable grounds, in spite of the terms in 
which the rights and obligations of the partners 
may have been regulated and defined by the part¬ 
nership contract. When it is established that the 
partnership business cannot be continued with¬ 
out a loss the Court has jurisdiction to order its 
dissolution though under the contract between the 
parties the partnership is not ter minable at the 
date of suit. It is opposed to sound practice 
for an Appellate Court to substitute its dis¬ 
cretion for that of the Court, from which an ap¬ 
peal has been preferred. (Sir Lawrence Jenkins .) 
Rehmathn Nissa Begum v. Price. 

42 Bom. 380 : 20 Bom. L. R. 714 : 22 C. W. N. 601 ; 
16 A. L. J 513 : 27 C. L. J. 623 : 35 M. L. J. 262 : 

23 M. L. T. 400 : 8 L. W. 53 : 5 Pat. L. W 25 : 

45 I. A 61 : a5 I. C. 668 : 

12 Bur, L. T. 91 (P. C.). 

-8. 256— Partnership—Death of a partner 

—Representatives , Rights of. 

In the absence of special circumstances to the 
contrary, the representatives of a deceased part¬ 
ner are entitled to a share in Ihe profits mado 
out of the business since the death of the partner 
and continued by the surviving partner (Mooker- 
jee and Buokland, 77.) Mahammad Kamil v. 
Haji Hedayatulla. 33 C. L. J. 411 : 

64 I. C. 861 : 48 Cal. 906 : 26 C W. N. 463 : 

1922 Cal. 122. 

. 8. 258— Firm and partner--Account — 

Commission on goods purchased for firm. 

A firm cannot claim commission on goods 
purchased on its own behalf. (Richards, C J. 
and Rafiq , J.) Fateh Lal v. Charles Edward 
Grey. 36 1. C. 210 

-8. 258— Competition by partner— Share 

in profits. 

A rerson can recover profits or compensation 
from his partner who is carrying on a rival trade 
to the prejudice of the partnership. (Baiterji, 7.) 
Mumtaz Ali v. Kasim Ali 

19 1. C. 250 : 11 A. I. J. 423. 

-8. 258— Partnei ship—Contribution. 

All partners must be joined in a suit lor con¬ 
tribution by one or more partners it partnership 
has come to an end and no adjusiment has been 
made. Plaintiff in possession of accounts or pro¬ 
perly must give credit to the defendant for his 
profit even though the claim be barred by lime. 
“He who seeks equity must do equity" must be 
acted upon, ( Broadway, J.) Kalamal v. Sohara 
MAL. 113 P. W. R. 1916 : 35 I. C. 910 : 

42 P. L. R. 1917. 

-Sa 261 and 2^2— Partnership—Death of 

partner—Liability of heirs. 

The personal representative of a deceased 
partner is bound to give an account of what has 
been received on behalf of the partnership, but 
he will be only liable for tbe person he represents 
to the extent of the assets he receives. The 1 act 
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that a minor representative is personally unable 
to give the accounts will not absolve him from 
the obligation of getting the accounts prepared 
by persons who were conversant with what took 
place and what money was received and spent 
and who were acting either for the deceased 
partner during his life or for the minor and the 
estate of the partner after his death. A suit by 
the surviving partner against the minor for 
excess amounts received by bis father is maintain¬ 
able. ( Richards , C. J. and Banerji , J ) Shankar 
Lal v. Ram Babu. 40 All. 446: 45 I. C. 31 : 

16 A. L. J. 305. 

-S. 262— Properly of partnership — Right 

to dispose of—Rights of creditors. 

Although partnership property has annexed to 
it a paramount liability for partnership debts, yet 
there is nothing in law which prevents partners 
from disposing of it as they like or allowing it to 
be treated as the sole property of one partner and 
obliges them to preserve it as partnership pro 
perty for the benefit of the creditors of the part¬ 
nership. Any disposition of the property by the 
agreement of the partners is effective unless 
made with a view to defraud the creditor, and 
the creditor is not entitled to be consulted in the 
matter. (Kolwal, A. /. C.) Jamnadas v. Ra- 
madhar. 64 I. C. 719: 18 N L. R. 186 : 

1922 Nag. 70 

-8. 263— Partnership— Dissolution — Ac¬ 
counts—Partner retaining and using assets — 
Liability to pay interest. 

It is well settled that, in certain cases, when 
on the dissolution of a firm one of the partn°rs 
retains assets of the firm in his hands without 
any settlement of accounts aod applies them in 
continuing the business for his benefit he may be 
ordered to account for these assess with interest 
thereon, even in the ahsence of fraud or miscon¬ 
duct in the nature of fraud. (Lord Sumner,) Ah¬ 
med Musaji v. Hashim Ebrahim. 42 Cal. 914: 

42 I. A. 91: 19 C. W. N 449; 17 M. L T. 312: 

2 L. W. 877- 21 C. L. J. 419: 13 A. L. J. 540: 

17 Bot. L. R. 432: 29 M. L. J. 70: 

28 I. C. 710: (1915) M. W. N. 485 (P. C.) 

-S. 263— Partnership — Refcren'e to arbit¬ 
ration—Legal representatives , when bound. 

The question whether the legal personal repre¬ 
sentatives of a deceased partner were bound by 
a reference to arbitration by the surviving part¬ 
ners in relation to a partnership contract is not 
a pure question of law to be decided without refe¬ 
rence to the facts of the case. The High Court 
was in error in permitting the question to be 
raised for the first time in appeal. The partner¬ 
ship contract which was not in evidence, might 
have contained a submission binding on the 
representcative; even if it did not, and the agree¬ 
ment to reier was not originally binding, it might 
have become binding on them by tneir acquies¬ 
cence therein or their acceptance of benefits 
thereunder. ( Lord Parker.) Dwarka Nath 
Sarkar v. Mahomed Akbar. 

18 C. W N. 1025: 27 M. L. J. 192: 

1 L. W. 697: 16 M. 1.1 521: 21 C- L. J. 1: 

17 Bom. I. B. 5 : 24 I C. 307: 

(1914) H. W. N. 876 (P. C.). 


CONTRACT ACT (IX OF 1872), S. 264. 

-8. 263— Accounts—Suit by one partner 

against other partner for damages for use and 
occupation of partnership property—Maintain¬ 
ability of. 

One of the conditions of the partnership in res¬ 
pect of Mill business was that cash was to be 
supplied by one of the partners and the profits 
were to be distributed in certain proportions. A 
suit for dissolution of partnership was instituted. 
And while this was pending, the plaintiff pur¬ 
chased the right, title and interest of one of the 
partners who was originally the owner of the 
Mill and subsequently sued the members of the 
partnership firm for recovery of damages for uso 
and occupation of the Mill. Held that whether 
the Mill became part of partnership assets by 
the deed of partnership or continued to be the 
private property, the plaintiff’s suit was in either 
case not maintainable. (Mooke r jce and Beach- 
croft , //.) MANIRUDD1N V, JNANENDRA NATH 

Basu. 81 I. C. 707: 19 C. W. N. 1115. 

-8. 263 —Partnership — Dissolution- 

Power to give discharge. 

A partner can give a valid discharge of a debt 
due to the partnership after its dissolution. 36 
Mad. 544; 34 M. L. J. 41* Foil. (Abdur Rahim 
and Spencer , //.) Annamalai Chetty v. AnNA- 
malai Chetty. 52 I. C. 456 : 10 I. W. 67. 

-8 263— Dissolution—Death of one part¬ 
ner—Right of surviving partners to release debt. 

After dissolution by the death of one of the 
partners, the surviving partners have to release 
a debt to the firm (Avling and Seshagiri Aiyar, 
JJ.) Palaniappa Chbttiar v Veerappa Chet- 
tiar. 41 Mad. 446: 44 I. C. 466: 34 M. L. J. 41. 

-8. 263— Profits after dissolution of part¬ 
nership is partnership property. 

Where the account books produced unmistake- 
ably proved that the order for the purchase of 
goods was made on -behalf of the firm and far¬ 
ther that the payment of tbe price in two instal¬ 
ments was also made on behalf of the firm; but by 
mere accident, the goods were received after the 
dissolution of the partnership, held on principle 
of equity the plaintiff is entitled to his share of 
the profits made by the defendants in selling the 
goods in question. It may be that the terms of 
S. 263 ot the Contract Act do not cover the case 
in its entirety. (Wazir Hasan , A. J . C.) Jank I 
Pershad v. Pt. Sameshar Prasad. 

9 0 L. J. 599 : 74 I. C. 324 : 1923 Oudh 23. 

-8. 263 — Rights of co-partners after 

dissolution. 

Under S. 263 the rights and obligation of tbe 
firm continue alter dissolution in all things 
necessary for the purpose of winding up. Some 
one of the partners can sign and verify a plaint 
on behalf of the firm after dissolution in a suit 
for such purpose (Fox, C. J. and Parlett , /.) 

U. Aung Min v. Latchmanan Chetty. 

9 I. C. 450. 4 Bur. L. T. 10* 

-6. 264— Dissolution of partnership—Its 

effect on “persons dealing with.” 

Persons dealing with a firm unless they bad 
actual notice are not affected by its dissolution* 
if a public notice is not given. “Persons dealing 
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•CONTRACT ACT (IX OF 1872), 8. 264. 

■with a firin’.' in the section means person who 
Tiave been in the habit of dealing with and who 
oven at the time of dissolution intended to deal 
with a firm as if the firm remained the same as 
that in the beginning. ( Beaman , /.) Geovani 

Corio v. Vallabhadas. 30 I. C. 864 : 

17 Bom. L. R. 762. 

•* * S. 264—“ Persons dealing with a firm'* 

—Meaning of Scope of—EslofPel. 

The exoression “persons dealing with a firm” 
Indicates only such persons who have been in the 
:liabit of dealing with the firm previously. The 
^section does not contemplate such persons who 
•-deal with a firm for the first time after the retire¬ 
ment of some of the partners. S. 264 is an illustra¬ 
tion of a particular form of estoppel bv conduct 
and a person is not entitled to take advantage of 
it unless the facts rafce a presumption that the 
absence of notice excited in him a belief which 
caused him to do something that he would not 
otherwise have done. The section must not be 
construed as an absolute proposition of law, but 
must be read with S. 115 of the Evidence Act. 
Scott-Smith and Abdul Raoof^JJ.) Bichhia Lal 
v. Munshi Ram. 68 I. C. 932: 1922 L. 466. 

-S. 264— Dissolution of partnership — 

Notice — Publication, 

In the case of old customers of a firm the mere 
publication of notice of dissolution in the public 
.press is not sufficient to relieve a retiring partner 
from liability. 8 C. 617 Followed. (Hcald, J.) 
Ezekiel v. The Russa Engineering Works. 
Etd. 1 Rang. 47 : 2 Bur. L. J. 46 : 74 I C. 16 : 

1924 R. 133. 

—--S. 265— Dissolution — Intention—Suit for 

<dissolution and accounts — Limitation. 

The intention to dissolve may be inferred in 
the case of partnership at-will from circumstances 
showing that a partner has in fact abandoned his 
interest in the concern. (Shadi Lal,J.) Amirchand 
v. JAWAHIR Mal. 32 I. C. 853 : 49 P. W. R. 1916. 

-S. 289— Partnership Intention of parties 

—Commission and not profits. 

The question whether there is a real partnership 
must depend on the real intention and contract of 
the parties. Where there was an agreement to the 
effect that a certain person wis to get a fixed pay 
and 10 per cent as commission on the net proceeds 
•of the firm and not any share of the profits that 
person*is a partner as he, sole sharer in the profits. 
^Sanderson, C. J. Mnkcrjee and Chalterjee.JJ.) 
Raghumall Khan Delwal v Official Assig¬ 
nee of Calcutta. 28 C. W. N. 34 : 1924 C. 424. 
•CONTRIBUTION. 

Basis of Claim. 

Cause of Aotion. 

Co-sharer. 

Costs. 

Joint Liability. 

Joint Tort Feasors. 

Partners. 

^Miscellaneous. 

See also (1) Contract Act, Ss. 69 and 70. 

12) T. P. Act, S. 82. 

(3) T. P. Act, S. 95. 

VOL. 11—96 


CONTRIBUTION- Cause of action. 

Basis of Claim. 

- Basis of claim—Suit for—Scope of en¬ 
quiry. 

In a contribution suit the basis is payment in 
excess of the plff.’s liability. The plff.’s liability 
has to be ascertained, and to avoid multiplicity of 
suits the respective shares of the contributors 
must be ascertained. [Mookcrjee and Carnduff , 
//.) Motichand v. Bajran Sauai. 

17 I. C. 45 : 16 C. L. J. 148. 

Cause of Action. 

- - Cause of action — Co-judgment-debtors — 

Payment. 

Where the 1 party seeking contribution has 
voluntarily made payment or he is compelled to 
pay money by coercive process, c. g„ execution 
of decree, his right to contribution arises 
when the parson has paid in excess of his share 
for the joint liability of all. ( Chatterjee and 
Panton, JJ.) Gopi Nath Munshi v. Chandra 
Nath Munshi, 67 I. C. 884. 

- Cause of action—Satisfaction of decree 

by one of several judgment-debtors—Liability of 
others. 

A decree for maintenance provided that certain 
defts. should pay oft the decretal amount within 
tour months and on their failure to do so the 
money should be realised by sale of the proper¬ 
ties hypothecated. One of the defts. who had 
since the decree acquired four-fifths of the pro¬ 
perties charged, paid off the decree amount and 
then sued the other defts. for contribution. Held, 
it was unnecessary for the plff. to pay off the 
decretal debt or any part of it and the claim for 
contribution could not succeed. (Chilly and Walm- 
sley , JJ.) Kanailal Kandu v Nitya Saran 
MUKERJEb. 47 I. C. 938. 

- Cause of action—Liability of purchase 

of items charged with maintenance. 

A suit will lie for contribution at the instance 
of a purchaser of the share of one of three brothers 
in one of his properties who was obliged to 
satisfy a decree for maintenance charged upon the 
properties as against the other brothers of his 
vendor who were liable to contribute [Mookcrjee 
and Bcachcroft , JJ.) Sashi Shekareswar Roy v. 
Sashi Bala Debi. 26 I. C. 480. 

- Cause of action—Third party paying off 

joint decree against piff. and deft, and realising 
it from plaintiff—Liability of deft. 

Where a third party pays off a joint decree 
against the plaintiff and the defendant, and after¬ 
wards realises the whole amount from the plain¬ 
tiff by the sale of his properties in execution of the 
decree obtained against him the defendant will be 
equitably bound to contribute his share of the 
original debt which bad been discharged. 
(Chatlerjea and Walmsley , //.) Janki Koer v. 
Doni Lal. 20 I. C. 24 : 18 C. W. N. 480. 

- Cause of action — Mortgagees—Prior and 

subsequent. 

The second mortgagee obtained a decree and 
purchased the property at the auction sale. The 
first mortgagee obtained a decree and tried to sell 
the property. The second mortgagee paid Rs. 215 
to the first mortgagee the latter agreeing to release 
the property purchased by the second mortgagee 
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CONTRIBUTION—Cause of action. 


CONTRIBUTION—Costs. 


from sale. But the first mortgagee could not do 
so and the second mortgagee brought a suit for 
the recovery of Rs. 215. Held, *hat the suit was 
good and it was not necessary to briog a contri¬ 
butory suit. (Mookerjct and Teunon, JJ.) Gulab 
Rai v . Ramraj. 10 I C. 570. 

■ ■ —Cause of aol ion—Joint debt—Decree 

againi one of the co-debtors—Payment of decree 
amount. 

Though a suit is dismissed as time barred 
against one of two joint executants of the deed in 
suit and decreed in full against the other who 
satisfies the whole decree, the latter can claim 
contribution from the former for the amount he 
has paid above his due proportion. ( Stuart, J. C .) 
Muhammad Ramzan Alikhan v Muhammad 
Nazir Khan. 3 0. L. J. 447 : 36 I. C. 774 : 

19 0. C. 347. 

- Cause of action—Giving of new security. 

The giving of a new security does not amount 
to a payment which entitles a plff. to demand 
contribution. 106 E. R. 286 : 102 E. R. 562 Foil. 
( Lindsay, J.C ) Jagannath Kuar v . Sheo Singh. 

19 0. C. 44 : 35 I C. 439 : 3 0. I. J. 441. 


Co-sharer. 


- Co-sharers. 

A joint decree was passed against A and 
B and properties belonging to both were sold. 
B applied under S. 410 A of the C. P. C. (1882* 
(O. 21, R. 89 of 1908) and got the sale set aside. 
B then brought a suit against A for contribution 
which included the 5 per cent, paid by him over 
and above the decretal amount. Held, that the 
5 per cent additional amount was gratuitous and 
voluntary and that the sale price was binding. 
I Baiter jee, J.) Dori Lal v. Patti Ram- 

10 I. C.458 : 8 A. L. J. 622. 


- Co-sharers—Right to be re-imbursed in 

respect of money realised by creditor by coercive 
process—Basis of right. 

Co sharers have a right to be reimbursed in 
respect of money realised bv creditor by coercive 
process. (Chatterjee and Panton, JJ.) Gopenath 

Moonshi v. Chandranath Moonshi. 

26 C. W N. 340. 


- Co-sharers—Extent of liability of each 

sharer— Decree, form of. . 

The right of contribution has its foundation in 
and is controlled by the principles of justice, 
equity and good conscience. It does not arise 
from the contract although it has sometimes been 
based on the theory of an implied contract for 
contribution supposed to exist between parties 
jointly liable ex contractu. Each co-obhgor is 
liable to contribute only in proportion to his 
share of the common debt or obligation. If a 
sharer has paid more than his share of the com¬ 
mon liability, he is not bound to contribute any 
thiDg more. In a suit for contribution the liabili¬ 
ties of the diflerent parties i. e. plaintiffs and the 
defendants,.must be separately ascertained and a 
joint decree cannot be made in favour^ of the 
plaintiffs against the defendants. (Alookcrjce and 
Btachoroft , JJ.) Matungini Debi v. Brojeswar 
BAnerjeb. 27 I. C. 22 : 20 C. L. J. 205. 


- Co-sharer in a residuary estate — Pay¬ 
ment of Government revenue. 

A co-sharer who pays th« Government revenue 
is entitled to contribution from his co-sharer 
(both of them being proprietors of residuary 
estate) to the extent of the assets of the land allot¬ 
ted to him and not to the extent of the assets as 
they stood at the time of default in paying 
revenue. (Hookerjee and Cainduff, JJ.) Lal 
MoiiaN Thakur v. Nanda Lal. 15 C. L. J. 191 : 

14 I. C. 461 : 16 C. W. N. 590. 

- Co-sharers—Collection of rent—Payment 

of revenue. 

Plff. owned f share, deft. J share of the estate. 
Plaintiff paid the whole peishkush and sued the 
deft, for the £ share of the peshkush which he 
was bound to pay. Deft, claimed set off of } 
share of the collections. Plff- contended that his 
collections did not exceed his share. Held 
where the collections were not made ex¬ 
pressly as the plff’s share from each tenant, they 
must be deemed to have been made on behalf of 
all owners and the deft, is entitled to a set-off* 
(Oldfield and Sadasiva Iyer, JJ.) SiVANARAsA. 
Reddi v. Doraisawmi Reddi. 41 Mad. 861 r 

8 L. W. 91 : 35 M. L J. 272 r 
(1918) M. W. N. 614 :45 I. C. 463 r 

24 M. L. T. 247. 


Coats. 

- Costs — Co-defendants—Joint decree — 

Effect of. # t 

Where two or more persons join in an attaclr 
or in a common defence in an action, there is at 
least an implied contract that they wilt share the- 
gain or-the loss. At any rate equity will infer 
such a contract and there is a prima facie right 
of contribution among the litigants so joining itt 
an attack or defence. But it mav happen that the 
defendants to a suit may have different antagonis¬ 
tic and exclusive defences and in such a case in- 
the absence of a contract or some equity between 
them there will be no contribution. Cases on the 
subject reviewed (Ryves and Stuart , JJ.) PAR- 
sottam Das Kolapuri p. Lachmi Narain. 

45 A. 99 : 691. C. 688 r 
20 A. L. J. 890 : 1923 A. 67. 

- Costs — Co-plaintiffs—Contribution a* 

between. . 

The rules governing the question of contri¬ 
bution between co defendants do not necessarily 
apply to co-plaintiffs. Where persons under a 
bona fide claim of right, sued to substantiate that 
right, but the suit was ultimately dismissed for 
default and costs were awarded against the plain¬ 
tiff, Held that a suit brought by one of them 
who paid the whole of the costs for contribution 
against his co-plaintiffs was maintainable. (Sul* 1 ' 
man and Gokul Prasad, JJ.) Ram Sarup v. BaD 
Nath. 43 All. 77 . 2 U. P. L. B. (All.) 299 r 

58 I. C. 324 : 18 A. L J. «T». 

- Costs—Joint decree. 

If one of several judgment-debtors, agai ns * 
whom a j-'int decree for costs has been made,- 
pays the entire decree amount, he is entitled t® 
maintain a suit against his co-defts. for contri* 
bution. ( Lindsay , J.) L. Ram Sarandas v. Saga* 
Mal. 54 I. C. 370- 
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CONTRIBUTION—Costa. 

■ - Costs—Joint decree against defts. claim¬ 

ing tinder separate titles. 

Where costs are awarded against several in 
dependent trespassers claiming under separate 
titles and one of them pays off the entire decree 
he cannot sue for contribution from the co defts, 
in the prior suit ( Tudball and Abdul Raoof, J J.) 
Nandlal Singh v. Beni Madho Singh. 

40 All. 672 : 47 I. C. 980 : 16 A. L. J. 689. 

-Cos/s of litigation—Co-heir. 

A co-heir is not bound to bear his share of the 
expenses of litigation about common property. 21 
Cal. 496 (P. C.), 30 Mad. 526, Rel. (Chatter jea 
and IValmsely, JJ.) Ramdheri Singh v. Para- 
manand Singh. 211 C. 716 : 

19 C. W. N. 1183. 

—- -Costs of litigation — Charge. 

If the parties to the suit agree to bear costs of 
litigation in equal shares, plff cannot claim a 
charge on the deft's property, for the contribution 
of his share of the expenses, though the litigation 
was beneficial to the properties. ( Benson and 
Abdur Rahim , //.) Arunachalam Pattar v. 
Seshan Pattar. 11U. L T. 305 : 

22 M. L. J. 406 : 14 I. C. 189 : 
(1912) M. W. N. 492. 

- - Costs . 

A suit for contribution in respect oi costs is not 
maintainable. (Stuart, A. J. C.) Jamshed Ali 
Khan v. Zahur-ul-Hasan Khan. 

33 I. C. 357 : 18 0. C. 340. 

— - Costs — Bona fide litigation. 

The rule of non-contribution among joint tort¬ 
feasors is not applicable where the parties were 
bona fide prosecuting their case and not doing an 
illegal or an unlawful act. In such a case all the 
parties must contribute equally to the costs-realis- 
ed out of one of them. ( Contis and Sultan Ahmad . 
JJ.) Ramdeo Ram Marwari v. Rai Baijnath 
Goenka Bahadur. 68 I. C. 31: 1 P. L. T. 624. 

- Costs—False suit by plff. 

A co-plff. who conspired with the other plff. 
and brought a false suit on a mortgage bond, 
which was dismissed, and who was made to pay 
the entire costs, was not entitled to maintain a 
suit for contribution against the other plff. Insti¬ 
tution of a false suit is doing an illegal or unlaw¬ 
ful act, and the rule of non-contribution among 
joint tort feasors is not limited to tortious acts 
only. (Coults and Sultan Ahmad , JJ.) Kalanath 
Chaudhury v. Jadunandan Kumar. 

68 I. C. 28 : 1 Pat. L. T. 620. 

Joint Liability. 

- - Joint liability—Sale—Payment of money 

by one of person jointly benefited—Proportionate 
liability. 

The property of the minors was sold by their 
maternal grandmother, the minors succeeded in a 
suit to set aside the sale in which th9y were made 
to refund the money to the vendee. In a suit by 
the minors for contribution against the defts. who 
were also members of the same family and who 
had benefitted from money, the minors were held 
entitled to recover proportionate amount from the 


CONTRIBUTION—Joint tort feasors. 

deft. (Karamat Husain and Chamicr , JJ.) 
Bhakht Bahadur v. Indat: Sahai. 

12 I. C. 105 : 8 A. L. J. 886. 

- Joint liability—Two sisters co-heirs — 

Payment cf revenue by one - Liability of the other. 

Two sisters held a putni jointly. One of them 
paid the whole sum into the Collectorate which 
was payable by both. The other sister died and 
ber interest devolved upon the deft, by survivor¬ 
ship. In a suit bv the sister who paid the whole 
sum, for contribution, held, the deft, was not 
liable as she did not take the estate subject to the 
charge of paying a share of the sum, that the liabi¬ 
lity to pay, was not joint and several, but was 
joint liability. ( Mookerjee , A C. J. and Fletcher , 
J.) Gosta Behari Pramanick v. Atar Sundari 
Dasi. 62 I. C, 94. 

- Joint liability of representatives of ori¬ 
ginal debtor. 

As between a purchaser and the representatives 
of his vendors the liability to contribute for the 
maintenance debt charged on the property should 
be determined on the basis of the value of the pro¬ 
perties respectively in their hands at the time of 
| the maintenance decree. (Mookerjee and Beach- 
croft, JJ.) Sashi Sekhareswar Roy v. 
Sashibala Debi. 26 I. C. 480. 

- Joint liability. 

One of co-plffs. or co defts. from whom the 
costs awarded jointly against them were realized 
J can sue for contribution from others. (Daniels 
j and Dalai , J. C.) Sidh Gopal v. Avadh Bimari. 
Lal. 26 0. C. 196 : 1924 Oudh 48. 

- Joint liability—Principal and surely — 

Payment of principal’s debi. 

The Chairman of a Company under a highly 
advantageous agreement to himself financed the 
Company with money borrowed from a third 
person and some of the directors executed a pro¬ 
note as sureties, whereby, along with the Chair¬ 
man, they made themselves jointly liable for the 
payment of the loan. Held, that the sureties were 
not liable to contribute to the sum realised by the 
creditor from the principal. ( Ormond , O. C. J, 
and Parlctt , J.) Abdul Bari Chowdhury v. 
Joakin. 44 I. C. 231. 

Joint Tort Feasors. 

—- Joint to*t-fcasors. 

The doctrine that there is “no contribution 
between joint toit-feasors" enunciated in Merry 
Weather v. Nixon. 16 R. R. 810 cannot safely be 
extended to India. ( Richards , C. J. and Rafique, 
J.) Nihal Singh v. Collector of Bulandshahr. 

38 All. 237 : 33 I. C. 165 : 14 A. L. J. 276. 

- Joint Tort feasors—Decree for mesne 

profits . 

The principle that one of the joint tort-feasors 
is not entitled to contribution from the rest, is not 
applicable where all of them were not wilful tort¬ 
feasors. 31 Cal. 597 (P C.) Ref. (Jenkins and Ray, 
JJ.\ Bishnu Charan Roy v. Bipin Chandra. 
Roy. 25 I. C. 729 : 18 C. W. N. 622. 
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■CONTRIBUTION—Joint tort feasors. 

- Joint tort-feasors. 

A plaintiff suing for contribution must show 
some equity in his favour if he was a joint tort¬ 
feasor with the deft, (exempia gratia ) in the case 
of a trespass on deft.'s land, no right to compen¬ 
sation or contribution arises ( Kumaraswatni 
Sastri , /.) Koppana Chelamiah v. Datla Sur- 
YANaRAYANA. 37 M. L. J. 346: 26 M. L. T. 368: 

10 L. W. 261: 53 I. C. 77: (1920) M. W. N. 265. 

- Joint-tort-feasors — No contribution — 

Scope of the rule. 

To defeat a claim for contribution among co- 
defts. it must be shown that the defts. in the for¬ 
mer suit were wrong-doers in the sense that they 
knew or ought to have known that they were 
doing an illegal and wrongful act. In that case 
no suit for contribution would lie. But, on the 
other hand, if the defts, in the former suit were 
not guilty of a wrong in that sense, but acted un¬ 
der a bona fide claim of right, and had reason to 
suppose that they had a right to do what they did 
then, no doubt, they might have a right of contri¬ 
bution inter se. ( Halliffax , A. J. C.) Jhibu v. 
Balaji. 19 W. L. R. 75 : 

7 N. L. J. 30: 1923 Nag. 255. 

- Joint tort-feasors. 

Between joint tort-feasors there is no contribu¬ 
tion only when the wrong doer knew or ought to 
have known it to be illegal. (Coutts and Sul¬ 
tan Ahmed, JJ.) Ramdeo Ram Marvari v. Baij 
.Nath Goenka. 58 I. C 31 : 1 P. L. T. 624. 

- Joint tort-feasors. 

Plff. is not entitled to recover contribution from 
the deft if both had conspired to make a false 
claim in the Court of justice. (Coutts and Sultan 
Ahmed , JJ.) Kalanath Chowdhury v. Jadu 
Nandan Kumar. 58 I. C. 28 : 1 P. L. T. 620. 

- Joint tort-feasors—Costs— Liability of 

■ other defts. for contribution. 

The rule of non-contribution between joint tort 
feasors exist in India but it applies in cases 
where the parties are wrong-doers in the sense 
that they knew or ought to have known that they 
were doing an illegal or wrongful act. 7 W, R. 
384, Ref. The setting up of a defence to a suit 
which the defts. in that suit knew, could not be 
substantiated in fact if it is not followed up by 
the production of perjured evidence, is a legiti-j 
mate act and a right of contribution exist in cases 
where one deft, had to pay entire costs awarded 
against the defts. in such an action. 13 Cal. 800 
and 26 Mad. 373 Ref. ( Miller , C. /. and Adami, 
J.) Mahabjr Prasad v. Darbannu Thakur. 

4 Pat. I. J. 486: 51 1. C 697: 1919 Pat. 289. 

Partners. 

- Partners—Decree against—One partner 

paying off—Suit by. 

One partner who is compelled to pay off a 
decree against all the members of a partnership 
can maintain a suit for contribution against the 
other partners, but it is open to the latter to show 
-that on proper accounts being taken, nothing is 
dUe to the former, 9 B.H. C. R. 39, Dist; 52 Mad, 
203, Rel on. ( Tudball , J.) Lalarau v. Shio 
.Prasad. 20 I. C. 176:11 A. L. J. 657. 


CONTRIBUTION—Miscellaneous. . 

- Partners—Liability of co-partners for 

debt. 

Though partners are jointly liable to third per¬ 
sons, a partner who pays more than his share of 
the partnership debt whether voluntarily or not, 
is entitled to contribution from his co-partner9. 
Where advances are made by one partner not to 
the partnership concerned, but to other* partners 
in respect of what he has to contribute to the 
joint capital, he can sue the other partners for 
contribution. (Asutosh Mukerjee and Beachcroft, 
JJ.) Laban Sardar v. Choyen Mallick. 

29 I.C. 811: 16 C. W. N. 768. 

• 

- Partners — Suit, when maintainable- 

Dismissal of. 

The general rule is that one partner cannot sue 
another except for a dissolution and the taking of 
the general accounts of the partnership. The 
Court is right in dismissing a suit for contribu¬ 
tion by an assignee from a partner who had paid 
off a decree against the partnership, (Sadasiva 
Aiyar, /.) Damodara Shanbhaga v. Subraya 
Pai. 33 M. L. J. 609: 43 I. C. 217: 6 t. W. 742. 

- Partners—Joint debt paid by one. 

In the case of a dissolved partnership a suit for 
contribution is maintainable by a partner who 
has paid the whole of the debt. 32 Mad. 203, Foil. 
In such a case it would be open to the deft, to 
show that nothing was really due to the plaintiff 
according to the accounts of the partnership as 
they stood. (Sundara Aiyar. J.) GudlavellaRU 
Venkataratnam v. Vella Thambi Venkata- 
RATNAM. 11 M. L. T. 188: 15 I. C. 218 : 

(1912) M. W. N. 384. 

Miscellaneous. 

- Co-judgment-debtors—Extent of liability 

inter se —Proof of. 

In a suit for a contribution as between co-judg* 
ment debtors the latter may show the extent of 
their liability, and the decree in the prior suit 
does not operate as res-judicata in this respect 
(Ryves and Gokul Prasad , JJ.) Itwari Lal v. 
Mata Prasad. L. ft 3 A. 425. 

- Co judgment-debtors—Payment by one— 

Creditor's right—Contribution. 

A payment by one judgment-debtor more than 
his share gives him no charge on the property of 
his co-judgment-debtor, but his right is to get 
simple money contribution. ( Richards , C. J. and 
Rafique, J.) Bindeshri Pershad Chand v. Gir* 
DHARDAS. 34 I. C. 91. 

- Decree, form of. 

In a suit for contribution, the Court ought to 
determine the amount of liability of each defend¬ 
ant and make a decree apportioning to each of 
them the amount for which he is found to be li¬ 
able, A joint decree is clearly erroneous. As 
between debtors, each of them is liable for so 
much of the debt as he has not paid to the credi¬ 
tor and as the plaintiff had paid for him. ( Baner - 
/*. J.) Sheo Prasad v. Lala Ram. 

29 I. C. 205. 

— - - Joint mortgagors — Decree set aside 

against—Second suit to recover proportionate 
amount. 
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CONTRIBUTION—MiiceUaneoas. 

S. the mortgagor died leaving two daughters, a 
brother and an illegitimate son. A. the mortga¬ 
gee assigned his mortgagee’s right to the plff’s. 
the sons of S’s brother. Plfif. sued on the mort¬ 
gage and obtained a separate decree against each 
of the heirs tor the proportionate liability. R. 
one of the two daughters of S, then brought a 
separate suit and had the decree set aside as 
against her. The plffs. then, brought a second 
suit to recover the proportionate part of the 
mortgage-debt from R’s share of the mortgaged 
property. Held, that plffs. had a right to recover 
the portion of the mortgage money even from R. 
( Richards, C. J., Banerji and Chamier, JJ.) 
Rashid-un-nissa v. Mahammad Ismail Khan. 

34 All. 474: 16 I. C. 85 : 9 A. L. J. 738. 

- Limitation. 

Limitation and time for a suit for contribution 
by one defendant against another, begins to run 
after the former pays off his share and begins to 
pay the shares of the other defendants. ( Johnstone , 
J.) Taja Khan v. Muhammad Khan. 

71 P. L. R. 1911: 10 I. C. 839: 66 P. W. R. 1911. 

- Evidence—Joint decree — Judgment—Ad' 

missibility of. 

Where the basis of a suit for contribution is a 
judgment against the plaintiff, and the deft, act¬ 
ed as defts, in the prior suit, the judgment in 
that suit is admissible in contribution suit. The 
propriety of the conclusion reached in the for¬ 
mer judgment cannot be attacked but it may be 
used to show that the deft, was not jointly liable. 
(Kumarasami Sastry, J.) Koppana Chelamiah 
v. Datla Suryanarayana. 37 M. L. J. 346: 

26 M. L. T. 363. 10 L. W. 261 : 53 I. C. 77. 

11920) M. W. N. 265. 

- Defence—Joint decree against plaintiff 

and defendants—Payment by ptaintiff — Exag¬ 
gerated claim—If ground for dismissing the suit . 

In a suit brought by the plaintiff lor the money 
he paid to satisfy a decree under which both the 
plaintiff and the defendant were jointly liable, no 
defence can be raised that the decree should not 
have been joint In a suit for contribution by 
one of the judgment-debtors, the plaintiff the onlv 
defence is as to the extent of liability and the suit 
could not be dismissed though the claim is exag¬ 
gerated. (Seshagiri Aiyar, J.) Sambasiva Aiyar 
v. Subramania Aiyar. 4 L. W. 260 : 

36 I. C. 576 : (1916) 2 M. W. N. 214. 

- Joint promisors—Claim barred against 

one. 

A joint promisor, whose liability to the pro- 
missee, is kept alive beyond the ordinary period 
of limitation and who is consequently compelled 
to pay by a decree of Court, more than his propor¬ 
tion of the debt to the promissee, can sue his joint 
promissors for contribution though the decree 
exonerated them from payment, on the ground 
that the debt was as against them barred by limita¬ 
tion. Per Tyabji, J. —The duty to contribute is 
clearly distinct from the duty to pay to the pro¬ 
missee. The first is to the promissor, the second 
is to the promissee. The right of each joint pro¬ 
missor to claim indemnity does not consist merely 
of being subrogated to the right of the original 


CONVEYANCE. 

promissee for though promissee's rights may 
have been released, the responsibility to the joint 
promissor is not annulled. [Oldfield and Tyabji , 
JJ.) Abraham v. Raphial. 

39 Mad. 288 : 27 M. L. J. 746 : 27 I. C. 337 : 

16 M. L. T. 569. 

- Joint decree. 

Where the plaintiff paid the amount under a 
decree for costs passed against palintiff and de¬ 
fendant’s father, the latter is liable to contribute 
and the liability descends to the defendant as the 
latter's son. [Wallis, J.) Desai Namberumal v. 
Narain Swami. 9 I. C. 1023 : 9 M. L. T. 449. 

- Joint decree — Mortgagee's suit to enforce 

mortgage—Rights of mortgagor and subsequent 
transferees impleaded as defendants. 

A decree may often be prima facie evidence of 
common liability as co-obligors between the per¬ 
sons agamst whom it is passed. But whereas in 
the case of a suit by a mortgagee to enforce the 
mortgage the mortgagors and their subsequent 
transferees are merely impleaded as defendants to 
give them a right to redeem it is not evidence of 
the rights of the defendants inter sc. The liability 
to pay a debt due on a simple mortgage is as be¬ 
tween the mortgagor and his subsequent mort¬ 
gagee or lessee primarily on the former and if 
the mortgagor or lessee pays that debt he cannot 
claim contribution in respect of that payment 
from his mortgagee or lessee. The position of the 
heir of a mortgagor is in this respect in no way 
better than that of the person to whom he suc¬ 
ceeds. [Kanhaiya Lai, J . C. and Daniels , A. 
J. C.)GAJRAJ KUNWAR V. INDKAPAL KuNWAR. 

21 0. C. 360 : 49 I. C. 406 : 6 0. L. J. 7.. 

- Defence. 

A defendant in a suit for contribution cannot 
escape liability on the pica at the time when the 
contribution is sought against him the right of the 
original creditor had become barred. [Lindsay, 
A. J. C.) Sardha Baksh Singh v. Durga Baksk 
SlNGH * 22 I. C. 263 : 16 0. C. 285^ 

CONTRIBUTORY LIABILITY. See Tort. 

CONTRIBUTORY NEGLIGENCE. 

See (l) Railways Act. 

(2) Tort—Negligence. 

CONVERSION. 

Sec also (1; Caste Disabilities Removal Act.. 

(2) Hindu Law—Succession. 

(3) Mahomedan Law. 

- Judgment—Effect of title. 

Where a decree is satisfied, then alone a\ 
judgment in conversion passes the property. 
Distinction between detinue and conversion in 
English law considered. [Schwabe, C. J. Old¬ 
field and Ramesam, JJ.) Sinnan Chetty v.- 
Alagiri Aiyar. 45 M. L. J. 616 : 

18 L. W. 645 : 46 Mad. 852 : 77 I. C. 580 • 
(1924) M. W. N. 6 : 1924 Mad. 438 (F.B.)'„ 

CONVEYANCE. 

See (1) Deed. 

(2) T. P. Act, Ss. 8 and 54. 

(3) Part performance. 


7 
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<C0 OCCUPANT. 

See (1) Co-sharer. 

(2) Occupancy holding. 

CO OPERATIVE CREDIT SOCIETIES ACT (X OF 
1904). 

-S. 6 (2)— Suit against a member by 

chairman. 

The Chairman of a Co-operative Credit Society 
has no right to sue a member of a society in his 
own name. The suit should be brought by the 
Society itself under S.6 (2) of the Co operative 
•Credit Societies Act. t Chitty and Coxe , JJ.) 
Miranda v. Mohendra Kumar Roy. 

10 I. C. 570. 


CO-OPERATIVE SOCIETIES ACT (II OF 1912). 
-S. 19 —Musical instruments. 

Musical instruments are not industrial imple¬ 
ments or machinerv and do not come within any 
other part ol the class ol articles referred to in 
the section. [Saunders, A. J. C,) Maung Thau 
v. Maunga Hla. 38 I. C. 414 : 

(1916) 2 U. B. R. 133. 


-Ss 19 and 20—C P. Code, S. 73. 

Under S. 73 ot the C.P. Code the claim of a Co¬ 
operative Society cannot be enforced under S. 19 
of the Co-operative Societies Act unless they 
have a decree or charge under S. 20 of the latter 
Act. (Holmwood and Cuapmaan, JJ.) Abdur 
Kadir v. Shah Bazpur Co-operative Bank. 

42 Cal. 377 : 26 I. C. 81 : 18 C. W. N. 1140. 


_S. 19 (b)— Fat, whether “raw material 

for manufacture". 

Fat intended to be purchased and sold at a 
profit and not for the purp°se of manufacturing 
some other commodity is not “ raw material 
within S. 19 (b) of the Act. (Shadi Lai , 7.) Mo- 

HALLA KHAJURANWALA BANK V. MAMU. 

3 P. W. R. 1917 : 39 I C. 373 : 

19 P. L. R 19i7. 


-S. 42— Registered Society— Winding up 

—Liquidator—Order passed by liquidator to 
wind up assets — Revision. 

The Civil Court cannot interfere with an order 
passed by a liquidator of a registered Co-operative 
Society, under S. 42 of the Act, (1912) in order to 
collect the assets of the Society from persons who, 
he thinks, are responsibleto account to him for the 
assets. (Macleod , C. J, and Heaton , 7.) GaNpat 
v, Krishandas. 22 Bom. I. R. 732 : 

57 I. C. 423 : 44 Bom. 582. 


CO-OPERATIVE SOCIETIES ACT (II OF 1912), 

S. 43. 

Order passed by liquidator under S. 42, must be 
enforced by Civil Courts. No appeal, lies from 
the civil Court’s order under this aect^n. [Rich¬ 
ards, C J. and Banerji, 7.) Mathura, i Prasad 
v. SHEOBALAK. 40 All. 89 :42 LC. 968 : 

15 A. I J. 868. 

-S. 43 —Rules framed under Rules 31 and 

34— Award under the rules—Application to Civil 
Court to enforce award as decree—Transfer of 
decree. 

Rules 31 and 34 framed under S. 43 of the Co¬ 
operative Credit Socities Act provide that awards 
shall be entorceable as decree of a court having 
local jurisdiction if application is made to it to 
enlorce it A court having a power to execute an 
award can transfer it for execution. ( Macleod , 
C.JA Jaikam Jadowji v. NawroJI Jamshedhji 
Plumber. 24 Bom. L. R. 909 : 47 B. 92 : 

65 I. C. 212 : 1922 Bom. 449 (2). 

-S. 43— Rule 34— Award—Application for 

transfer. 

An award was made at Poona under Rules 
framed under S. 43 of the Co-operative Societies 
Act, (II of 1912) and then the Judge of the Small 
Cause C juri, Poona, was requested to transfer 
the decree under S. 39. C. P. C. but he refused. 
Held, that he was empowered to transfer the 
decree and he could refuse to transfer it. 
[Macleod, C. 7. and Shah, J) KrishNah v. 
Mahadeo. 46 Bom. 128 : 23 Bom. L. R. 909 : 

64 I. C. 337 : 1922 Bom. 377. 

-S. 43— Object of — Disputes between 

society and members—Cognizance by Civil Court. 

The object of the Co-operative Societies Act is 
to encourage thrift, self-help, co operation among 
the agriculturists, artisans and persons of limited 
means, and it would be impossible to attain these 
objects if these people for the settlement of their 
disputes have necessarily to undergo all the trou¬ 
bles and worry of an extensive and protracted 
litigation. In the case of a dispute between a 
society and a member the substitutional remedy 
provided under the rules in the shape of a re- 
lerence to the Registrar must be availed of and 
ihe common law remedy by an action in a Civil 
Court must by necessary application be deemed 
to have been taken away. (Abdul Raoof and Mott 
Sagar, JJ.) The Zamindara Bank, SherpUR 
Kalan V. Suba. 711, c. 722: 

1924 Lab. 418. 


.-S. 42 (2)— Liquidator—Order of—Suit 

for declaration 

A Civil Court cannol entertain a suit for a de¬ 
claration that an order of the liquidator under 
S. 42 12) of the Act is ultra vir's and thus cannot 
be executed. (Stuart and Kanhaiya Lai, A. 7. 
C.) Beni Madhao Singh v. Liquidator, Dhwara 
Bank. 44 I. C. 353 : 4 O.L.J. 583. 

--S. 42 (6 )—Powers of liquidator—Powers 

of Civil Courl—Appeal against Civil Court’s 
■order . 

The liquidator cannot order that the debtors 
are jointly and severally liable for each others' 
mortgage, but may determine the contribution to 
4)e made by several debtors to meet the debt. 


-8. 43 (2) (1 )—Scope and applicability 

Director and S’ociety—Dispute between, arising 
out of particular transaction — If within section— 
“Touching the business of a society — Meaning- 
The words “touching the business of a society" 
in S. 43 (2) (1) of Act II of 1912 are not confined 
to disputes in connection with the internal mana¬ 
gement of the affairs of a society or disputes in 
regard to principles which would regulate the 
conduct of the business thereof. (Mookerjee and 
Chotzner, JJ.) Bhuban Mohini Dasi v. KuMUD* 
bula Dasi. 28 C. W. N. 131 : 39 C. L. J- M0 : 

1924 Cal. 467. 

-S. 43 (2) (1 )—Dispute between society 

and its officer. 
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<€0 OPERATIVE SOCIETIES ACT (II OF 1912), S. 49. 

A dispute between a member who happens to 
too an officer of a co-operative society and Jbe 
society in regard to sums of money entrusted to 
the former lor purchase of certain articles is 
within S. 43 (2) (1) of the Act. A dispute 
between a member who happens to be an officer 
of a co-operative society on the one hand and (he 
■ committee or an officer thereof on the other falls 
within the words of the section. ( Krishnan and 
Vcnkatasubba Rao, JJ.) Dasakatha Kao v. 
•Chevvuru Subba Rao. 

44 M. L. J. 382 : 17 L. W. 346 : 
(1923) M. W. N. 222 : 32 M. L. T. (H. C.) 321 : 

721. C. 838 : 1923 Mad. 481. 

-S. 49— Bye-laws — Validity—Liability of 

son for debts due by father to Bank of .which he 
was a member—Construction of bye-law 12. 

A person who became a member of a Village 
Co-operative Bank by election to it after the 
•death of his father was held liable for all debts 
due to the Bank by bis father who was a member 
at the time of his death over and above the assets 
received by him from hist father under Bye-law 
12 framed by the Bank which ran “Election of an 
■heir or successor-in-interest gives successor all 
rights and subjects him to all liabilities possessed 
or incurred by his rredeccssor-in-interest towards 
the Bank". Such a bye-law was held not ultra 
vires . ( Lihdsay, /. C.) Village Co-operative 
Bank v. Kali Din. 31 I. C. 724 : 

18 0. C. 157- 

CO-OWNER. 

See Co-sharer. • - 

COPARCENER. 

Sec Hindu Law. 

C0PIE8. 

See (1| Evidence Act, S. 65. 

(2) Limitation Act, S. 12. 

CO-PLAINTlFF. 

See (1) Practice. 

(2) Civ. Pro. Code. 

CO PRISONER, EVIDENCE OF. 

See Evidence Act, S. 30. 

CO-PROPRIETORS. 

See Co-Sharers. ; 

COPYRIGHT. 

See also Copy Right Act (III of 1914). 

- Compilation from other works — Com • 

.filer has copyright . 

Though a book is a compilation from other 
works, and is not original the tact that its 
contents have been arranged on a new plan will 
give the compiler a copyright in the book. 

(Banerji and Gokul Prasad, JJ) Firm of 
Sheikh Ghagoor Baksh v. Jwala Prasad. 

43 All. 412 : 61 I. C 394 ; 19 A. L. J. 180. 

- What amounts to waiver of. 

A member of a Board of Studies who prepares 
a syllabus of studies at the request of the Board 
which is afterwards published with alteration by 
the board for the information of the public, has 
by his action in submitting unreservedly the 
results of his labour and skill before the Board, 


COPYRIGHT ACT (III OF 1914). 

gives up any right to copyright in the publication. 
Where a persoo does a literary work (at request) 
tor another with full knowledge that the latter 
will publish them as a matter of course, and the 
latier publishes the same brushing aside, the 
desire of the plff. that he should be allowed the 
copyright for the work or that be should be 
suitably remunerated for the same, the publica¬ 
tion amounts to complete waiver by the latter 
person of whatever rights he may have had in the 
work in ihe interests of the general public. 
(Piggottand Lindsay, JJ.) Muhammad Abdul 
Jalid v. Ram Dayai.. 38 All. 484 : 

34 I. C. 357 : 14 A. L. J. 724. 

- English and Indian Law—Fine Arts — 

Copyright in English Act (25 and 26 Vic. Ch. 68.) 

The Fine Arts Copyright Act (25 & 26 Vic., Ch. 
68) does not extend to any part ol the British 
Dominions outside the United Kingdom. (1903) 
A. C. 496, Foil. In England before the Statute 
of Anne (8 Anne. Ch 19) there was no copyright 
at common law for an author, or a publisher in 
his productions. 4 H. L. C. 815 ; lit Bom. 557, 
Foil, (Maclcod, C. J, and Crump, J.) Vasudeo 
v. ANUPRam. 22 Bom, L. R. 808 : 

57 1. C. 692 : 44 Bom. 720. 

-- Infringement—Test of — Compilation- 

Directory—Measure of damages — Injunction. 

In aa action by plffs. tor an injunction and 
damages on the ground that the defendant's direc¬ 
tory constituted an infringement of the plaintiff’s 
copynght in their directory, it was found that, a 
substantial portion ot delt/s pub’ication was a 
verbatim copy of the pltl.'s directory, that the 
inaccuracies in both woiks were identical, that 
there was an identity not merely of information 
but of language, and that where the defts, did 
make enquiry that inquiry was limited to a mere 
correction and verification of the material collect¬ 
ed by plfls. 

Held, that the defendant's work involved an 
infringement of pltf : s copyright. In a case such 
as this, the plaintiffs are at liberty to claim 
general damages and also compensation for con¬ 
version based on the sales by the defendants. 
Where; damages are not accurately calculable, 
they arc damages at large. ( Le Rossignol and 
Campbell . JJ.) Khosla Bros v. Thacker's 
Directories, Ltd. 67 I. C. 983. 

- Sale of songs — Unpublished work — 

Purchaser, rights of. 

Where P purchased the right to publish and 
sell 90 songs composed by D and shortly after¬ 
wards D sold 40 of these to M who published the 
same and sold them, held, that that P was entitled 
to sue A/ for an injunction restraining him from 
publishing and selling the 40 songs in violation 
of the right exclusively acquired by him. (Abdur 
Rahim and Moore, JJ.) Ramiah Asari v. Chi- 
DAMBARA MU DA LIAR. 

12 L. W. 151 : 39 M. L. J. 341 : 

69 I. C. 229 : (1920) M. W. N. 426. 

COPYRIGHT ACT (III OF 1914). 

- Selection of passages from wrok is not an 

original work and is not protected* 


y 
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COPYRIGHT ACT (III OF 1914). 

A selection of passages from a non-copyright 
work is not entitled to protection. 

Per Maclcod, C. 7.—Wherefaoout half of the 
original non-copyright work was adopted as an 
abridgement is not an original literary work en¬ 
titled to copy right. Skill and labour by themselves 
will not make up for t h e want of originality 
when there is nothing original in picking out for 
publication portions of a work which are not 
copyright. Selection from classical authors for 
the use of schools if it connoted originality would 
certainly be protected. The word ‘original’ 
should be so construed as to allow a man the 
benefit of the use of bis brain but adopting word 
for word a pa*t of non-copyright work does not 
constitute an original work. ( Maclcod . CJ. and 
Shah, J.) Cooper v. Macmillan & Co. 

65 I. C. 187: 23 Bom. L. R. 1299. 

- Law reports—Extracts by Reporter. 

A plff.’s copyrights is infringed when the delt. 
reproduced not only the judgments but also parts 
ot plff.'s reports not forming parts of judgments, 
and extracts and facts collected by the plff. from 
the records of cases, The reporter has no copy¬ 
right in the reports of judgment but be lias the 
protection of the Law in selecting and reporting 
cases which be obtains by expenditure of time, 
labour and money. (lmam,J.) Jogesh Chandra 
v. Mohini Chandra. 

26 I. C. 30 : 18 C. W. N. 1078. 

-S. 7 (a)—S. 179, Cr. P. Code. 

The offence is complete as soon as the book 
infringing the copyright is printed and the con¬ 
sequence contemplated in S. 179, Cr. P Code, are 
not necessary for the completion of the offeoce. 
(Shadi Lai , 7.) Kalidass v. Karamchand. 

28 P. R. 1916 (Cr.) : 38 I. C. 737: 18 Cr. L. J. 353. 

-8. 24 —XX of 1847, S. 3 —Evidence Act , 

S. 114. 

Absence of provisions in the new Act to grant 
to owners of existing copyright right at least as 
valuable as the rights given under the old Act, 
does not bar the admissibility of evidence under 
S. 114 of the Evidence Act to prove such right. 
(Sadasiva Iyer and Phillips , 7/.) Challapa- 
SWAMI V. SlNGARAVELU MUDALIAR. 30 I. C. 721 : 

16 Cr. L. J. 673. 

CORPORATE BODY. 

See (l) Corporation. 

(2) Company. 

CORPORATION. 

See also Company. 

- Statutory body—Abuse of powers — 

Remedy in Civil Court. 

Where a statutory body invested with powers 
of land acquisition for a city improvement scheme, 
proposes an acquisition solely with a view to 
claim exemption fee from the owners, its action 
is ultra vires and the owners have a right to sue 
for redress in the Civil Court. (Lord Parmoor.) 
Trustees for the Improvement of Calcutta 
v. Chandra Kanta. 47 Cal. 500 : 32 C. L. J. 65 : 
24 C. W. N. 881 : 11 L. W. 666: 38 M. L. J. 511: 

18 A. L. J. 521 : 22 Bom. L. R. 586 : 
2 U«T. L R (P.C.) 98: 47 I. A. 45: 66 I.C. 32 (P.C.) 

[On appeal from 36 I. C. 749]. 


CORPORATION. 

* 

- Member—Expulsion of , from Committee 

— Rules of natural justice. 

The Committee before expelling a member 
must make a fair enquiry into the truth of the 
alleged facts, after giving him notice that his con¬ 
duct is about to be enquired into and giving him 
an opportunity of defending himself. To deter¬ 
mine whether a tribunal, exercising a punitive 
jurisdiction on an alleged charge of misconduct*, 
whereby a man may be deprived of his property*, 
has given a sound decision, the Court ba9 tor 
investigate whether they have observed the rules 
of natuaral justice and the particular statutory or 
other rules, if any prescribed for their guidance. 
The rules of natural justice demand that a man is 
not to be removed from office or membership- 
or otherwise dealt with, to his disadvantage with¬ 
out having an opportunity of making his defence* 
and that the decision must be arrived at in good 
faith with a view to the common interest of the 
institution concerned. And a Court of Justice 
will not interfere with their decision if the above 
conditions are satisfied. ( Mookerjec and Fletcher * 
77.) Mahomed Kalimuddin v. A. B Stewart*. 

47 Cal. 623 : 56 I. C. 556 : 31 C. L. J. 247. 

- Mode of transacting business — Circula¬ 
tion—Dismissal of officer — Enquiry. 

The ordinary way of bodies in the position of 
a Corporation to transact business is, at a meeting; 
and assuming that it is open to them to transact 
some of the business in circulation they have no 
such power as regards matters such as suspension 
or dismissal of free hold officers under their 
superintendence as to which their authority 
must be strictly construed. 30 M. L. J. 619 1 
Foil. Even if the matter of suspension or 
dismissal could properly have been dealt with im 
circulation that could only have been by consent 
of all the members and any one of them would 
have had the right to insist on the question being 
dealt with, at a meeting. (Wallis, C. J. and' 
Kumaraswamy Sastri , J.) Venkata Narain v. 
Ponnuswamy. 41 Mad. 357 : 33 M. L. J. 660 : 

(1917) M. W. N. 839 l 

22 M. L. T. 454: 43 I. C. 205 : 7 L. W. 85. 

- Managing Committee — Quorum. 

Per Seshagiri Iyer, —Quorum for a manag¬ 
ing Committee can bs fixed by the body which 
elected the Managing Committe. The Managing: 
Committee may fix it if empowered. (Ayling and 
Seshagiri Aiyar , 77.) Hasan Raza Sahibs 
Hasanali Sahib. 40 Mad. 941 : 5 L. W. 419 :. 
38 I. C. 528. 33 M. L. J. 348: (1917) M. W. N. 389. 

--- Municipality — Ownership—Streets and- 

drains—Municipal towns. 

Streets and drains are vested in Municipalities- 
for purposes for which they are constituted. Their 
right is no easement but a special kind of proper¬ 
ty previously unknown to the law and created bp 
statute. 25 Mad. 635, Ref. The Municipalities can¬ 
not give up the right of the public or affect their 
right of way over the streets but this does not' 
affect adverse possession by a stranger. The cons¬ 
truction of a j>ial over a drain is an adverse act 
and 12 years’*enjoyment extinguishes the right of 
the Municipality on the space of the pool an# 
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CORPORATION. 

years' enjoyment the right ot the Government. 
(Sundara Aiyar and Sadasiva Aiyar , //.) Basa- 
VESWARASWAMI V. HAVALJI HUSSAIN. 

38 Mad. 6: 12 M. L. T 405 : 17 I. C. 158 : 
(1912. M. W. N. 1080 : 23 M. L J 479. 

- Powers given to, under statute— Con¬ 
st/action of. 

The powers cf a statutory Co»poiation aie to be 
construed very itrictly and to .his extent that 
what is cot expressly permitted to be dene by it. 
is forbidden. 11 I. C. 665, Foil. (Ayling and 
Sperccr , JJ.) Municipal Council of Kumba- 
konam v. Abbah Sahib. 86 Mad. 113 . 

10 M. L. T. 168 : 11 I. C. 669 : 

• (1911) 2 M. W. N. 95 : 21 M. L. J. 790. 

- Pi wers. 

1 he ptweis of a statutory person are icgulated 
by statute and the Court should regard that, as 
impliedly prohibited, which is not expressly or b> 
r ecessary implication conferred on him. [Das and 
Adami, JJ ) Babu Bhagwati Koer v. Baburia 
Ramsakhi Kuar. ip.lt 304 : 

5 P. L J. 347 : 57 I. C. 583 : 1920 Pat. 187. 

Powers— Natural limitations. 

The general limitation as to all statutory powers 
of public functiona'ies is that the orders issued 
under it are reasonable and not inconsistent with 
the Act. (Pratt, J C. and Boyd, A. J. C .) Munici¬ 
pality of Karachi v. Mahomed Ali. 

33 I. 0. 675 : 9 S. I. R. 126. 

C0-SHABEB. 

Abadi. 

Adverse Possesi on. 

Euilding on Common land. 

Exclusive Possession. 

Jagir. 

Joint Poise:sion. 

Lambardar. 

Mutual Relation. 

Partition. 

R ght against Trespasser. 

Bight to Alienate. 

Suit for Possession. 

Suit for Rent. 

Miscellaneous. 

See also (1) Contract Acr, Ss. 43 and 45. 

(2) Partition. 

Abadi. 

- -Abadi-Exclusive right to—Ejectment. 

No individual proprietor can appropriate to 
himself a portion of the common land and use it 
in such a way as to affect the rights of all the co¬ 
sharers. 

If some co-sbarers assert individual rights to a 
piece of abadi land which (hey do not possess, 
they are liable to eviction at the instance of the 
other co sharers, for an act of trespass could in 
no way be remedied at partition. (Wilbcrforce, J ) 
Garhia v. Maya Ham. 64 I. c. 2 

- Abadi—Bight. 

A co-sharer cannot appropriate a vacant site in 
abadi to the prejudice cf the other co-sharers. 
(Abdul Raoof , J.) Manji v. Ghulam Muhammad. 

57 I. C. 207 : 1 Lah. 249. 

Vo r , 11—97 


CO-SHARER—Adverse possession. 

- Abadi—Shamil at— Encroachment — Spe¬ 
cial damage — Suit. 

One of the village proprietors sued certain 
others lor the removal of certain buildings which 
had lessened the area ot the ullage sath or nar¬ 
rowed ibe entrance to it. The iresj a&scrs had 
not taken more than the shaic which would lall 
to them on j artitiui. Held, the phi. caimU suc¬ 
ceed in his action without preof of special damage. 
\Shah Din and Chcvis.JJ.) Lekhu v. Hanwanta. 

114 P. R. 1918 : 176 P. W. R. 1918 : 

48 1. C. 418 : 129 P. L. R. 1918. 

-- Abadi—Right to—Vests in oil proprietors 

of village—Loss of tight to share cf hurt l{attain. 

Nothing that is not specihcally mentioned in 
the waj.b-ul-arz can he allowed to den gale hour 
the common rigtit ot all the i lopin tors ol a 
village to the abadi. The fact that a proprietor 
has lost the right to a share in the Kim Kami in 
does not deprive him of the right to contiol the 
disposal of the abadi land. [Lc Rossianol , J.) 
Pakwarish Baksh v. Muhammad Hussain. 

43 I. C. 4t6 : 19 P. W. R. 1918. 

Adverse Possession, 

■Adverse possession. 

Denial of title of a co-sharer is the starting 
po*lit for limitation. (Lord Atkinson.) Arab Ah 
Khan v. Mahmud Ali Khan. 

43 M. L. J. 104 : 20 A. L. J. 545 : 

24 Bom L. R. 951 : 35 0. L. J. 564 : 

31 M. L. T 94 : 

1922 P. C. 84 (P. c.) 

- Adverse possession. 

Where A, a co sharer takes more than his 
share and tf, not interfering, consents to .4 re¬ 
maining in possession of more than his share, the 
possession of A is adverse against B. (Walsh, J.) 
Mustafa Khan v. Musammat Dulari. 

3 U. P. L. R. (All.) 5 : 1922 A. 433. 

- Adverse possession—Rights in joint pro- 

perty. 

One joint owner of private property cannot do 
anything which will enhance his interest in the 
joint property. If one joint owner of a passage 
builds a balcony projecting over the passage, the 
other joint owner cm sue for its removal. 
(Richards, C. J. and Bauer ji , /.) Shibbamal v. 
Naurang Mal. 39 I. C. 739 : 15 A. L. J. 293. 

•Adverse possession—Muhammadan Law. 

Without the assertion of an adverse title, a co¬ 
heir’s poisession in the absence of the others 
cannot become adverse to the others (Piggott, 
J.) Chanda Khan v, Ali Khan. 15 I. C. 292.* 

- ' Adverse possession—Ouster—Joint pro¬ 
perty—Notice to co-sharer of mortgage redeemed. 

Mere notice by one co-sharer who redeemed 
morigaged joint property to the other to the effect 
that, if ne did n.t pay bis share cf the amount 
required for paying off the mortgage, he will have 
no right over the propeity redeemed, is not suffi¬ 
cient to constitute ouster. If since the date oi the 
notice to the defendant has not been in possession 
of the family property, sufficiently long, it cannot 
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CO-SHARER—Adverse possession 

be presumed that such long possession amounts 
by itself to an ouster. ( Madeod and Shalt, JJ.) 
Keshav Narayan Shastri I’rabhane v. Rama- 

CHANDRA GaNESH PRABHANE. 

1922 Bom 1*6 (1». 

- Adverse possession—Considerations go¬ 
verning 

Where a person entered not as co-owner but 
asserting a hostile title a^d then became a co- 
owner and held the property exclusively, his pos¬ 
session continues to be adverse, which does cease 
by the appointment of Receiver. ( Chaltcrjee and 
Panton, 77.) Pankaj Mohan Bal v. Bipin 
Bihary CHAKLADAR. 88 C L. J. 220 : 

1924 C. 118. 

- Adverse possession — Ouster. 

The possession of a co owner is generally pos¬ 
session on behalf of all, but if there is ouster or 
acts equivalent to it, it will begin to be adverse. 
(Wahnsley and B, B. Ghosc, 77 ) Bhairabandra 
Narain Roy v. RaiindRa Narain Roy. 

60 Cal. 487 : 1924 Cal. 45. 

- Adverse possession—Injunction —Ouster 

—Possession of portion of joint property 

The sole occupation by one co-sharer of a por¬ 
tion of joint property does not constitute an ouster 
of the other co-sharers. A co-sharer in passes- 
sion of a portion of the common land with the 
tacit or express consent of his co-sharcrs cannot 
change the nature of that possession or use the 
property in a mode different from how it has been 
used. (Mookcrjce and Bcaclicroft , Jj.) Israil v. 
Samset Rahman. 41 Cal. 436 : 

18 C. W. N. 176 : 21 I C. 801 : 19 C. L. J. 47. 

- Adverse possession. 

Where a sale is made by one co-owner, the 
purchaser’s p issession is to be treated as adverse 
to his co sharers. (Broadway, 7.) Anwar v. 
Kishen Singh. 1922 Lah. 205. 

-*- Adverse possession. 

Where the defts. acted on their own behalf 
only in suing a trespasser for possession their 
adverse possess'on begins from the date of 
their possession as against their co sharers. (Lc 
Rossignol, J ) ZUlphi v. Asghar. 

3 Lah. L. J. 441. 

- Adverse possession—Title derived from 

other co sharer. 

A person who he'd no other position than that 
of a co sharer cannot plead adverse possession, 
and the fact that he derives bis title from one co- 
sharer does not enable him to assume a title 
adverse to other co-sharers. (Reid, C. J. and 
Kensington, J.' Muhammad Umar Ali k. Aman 
Ali. 170 P. W. R.1911 : 12 1. C. 140 : 

251 P. L. B. 1911. 

- Adverse possession — Co-heirs—Possession 

of one—Where adverse to others. 

Where one of several heirs takes possession of 
an inheritance, his possession is not adverse to 
his co-heirs. 34 Mad. 511, Foil. (Sadasiva Aiyar 
and Napier % JJ.) Ponnuswamy Aiyar v. Per- 
maye. 26 I. C. 346 : 16 M. L. T. 630. 


CO-SHARER—Building on Common Land. 

- Adverse possession. 

The possession of one co-sharer cannot become 
adverse possession to that of other co-sharers. 
What act necessary is the assertion of exclusive 
title as against the others. ( Pifon , 7. C.) Ghulam 
Haidar Khan v. Sardar Ali Khan. 

73 I. C. 748. 

Building on Common Land. 

- Building on common land — Party wall — 

Building. 

Where one of the owners of a party wall com¬ 
mences to build upon it without the consent of 
ihe other and the other interferes with his build¬ 
ing, he is not entitled to an injuncii j» to 
restrain the other co-owner from interfering. 
One of two tenants in common is not entitled to 
build upon a party wall without the consent of the 
other. Watson v. Gray, 14 Ch. D. 192; 19 Mad. 38, 
Foil. ( Vudball , 7.) Ikram Ullah Khan v 
Muhammad YunjsAli Khan. 

30 I. C. 33 : 13 A. L J. 473. 

f 

- Building on common land—Right. 

A co-sharer though in separate use and occupa¬ 
tion of a joiat land cannot erect permanent struc¬ 
tures upon it. ( (Chamier, J ) Jadunath Lal 
v. Bachu Lal 2d I. C. 43. 

- Building on joint property—Rights of 

others. 

Where there i3 no ouster of the plaintiff by the 
defendant co-shaier building upon joint property, 
the plaintiff is not entitled to a decree forjiint 
possession of the portion built upon, but is enti¬ 
tled to a declaration of his title co-sharer. 
(Teunon and Richardson, JJ.) Hari Das v. Radha 
Charan. 46 1. C. 496. 

- Building on common land—Injunction. 

A propret ir may be restrained by his co-sharers 
from appropriating a vacant site to his own ex¬ 
clusive use by erecting a building thereon. It is 
not necessary for the other co-sharers to prove 
special damage. 1 Lah 249 ; 2 Lah. 73 relerred 
to. (Martineau, J.) Rustam Khan v. Rahman. 

15 P W. B. 1923 : 

1923 Lah 289. 

- Building on common land—Injunction 

— Re-building by one co-sharer — Effect. 

Whatever the powers of the Court may beta 
adjudicating on the rights of partus and in pass¬ 
ing injunction (or cond tional injunctions) in 
consequence of such adjudications it is a differ¬ 
ent matter to say tha. where a party admittedly 
owns a piece of property the Court has any 
authority to create and impose c mditions as to 
the enjoyment of the same, neither breach of 
contract nor the infringement of any right being 
alleged to have taken place. Consequently a co- 
sbarer who had rebuilt at his expense a common 
wall belonging to him and the defendant, another 
co-sharer, cann yt obtain an injunction restrain¬ 
ing the lattir from treating the half belonging to 
him as his property until he had paid his portion 
of the cost of re-bui'ding the wall. (Harrison, /•) 
Talib Hussain t>. Mahomed Hussain. 

1924 Lah 297 (S'* 
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CO-SHARER—Baildiog on Common Land, 

- Building on common land—Rights — 

Special damage — Limitation. 

Proof of special damage is not necessary to 
restrain a co-sharer from appropriating a portion 
of tne common land. The suit must however be 
brought at once and before the erection of sub¬ 
stantial buildings. (Abdul Raoof t J.) Manji v 
Ghulam Muhammad. 57 I. C. 207 : 

1 Lah. 249. 

- Building on common land—Building by 

some—Suit for demolition by others— Spedal 
damage — Proof. 

Some of the proprietors of the village cannot sue 
for dem lition of a house built by another co- 
proprietor on common land without prool of 
special damage to the plaintiff. 5» P. R. 1892 : 33 
P. R. 1901; 44 1. C. 844 : 48 I. C. 418, Foil.' 
Where plff. did not raise any objection to the 
building of the house at the time and brought tneir 
suit after hve or six years, the plffs. had acquiesc¬ 
ed in the buildmg and they were therefore not 
entitled to the relief sought. (Martmeau. J .) 
Sheo Ram v. Mussammat Dhapon. 

66 I. C. 454 : 2 Lah L. J. 63d. 


CO-SHARER—Exclusive possession. 

partition, the land* will be allotted to him. (Rich- 
ar( L>* C. J. (Banerjee and Tudbalt , JJ.) Lahaso 
Kunwak v. Mahauik Tkwari. 37AII.412: 

29 I. C. 16 : 13 A. L. J. 665 (E. B.). 

-- —Exclusive possession—Separate plots in 

ab.idi — Right to continue. 

If joint owners are in exclusive possession of 
separate plots in abadi they can continue such 
possession and enjoy it as t >ey please so long as 
such user or possession does not interfere with 
the user of other owners of what is in their pos¬ 
session. 11 C. W. M.517, Ref. ( Richards , C\ 7. 
and Banerjee , 7.) Jauannath PeRshad v. Badri 
FERshad. 34 All. 113 : 11 I. C. 768 : 

9 A, L. J. 48. 

—- Exclusive possession for enjoyment — 

Right to eject Lessee if can sue for ejectment. 

Where co-sharers were in exclusive posses¬ 
sion of paits oi joint property, a lessee •>! one of 
the co-slnrers can sue lot possess on il he is dis- 
possesseJ by o.her cj-sbarers. (Newbould and 
Panton, JJ.) Shiam Lal Saha v. Fulia Moosa- 
MAT * 1922 Cal. 147. 


— 'Building on common land—Injunction — 
Rights adjustable at partition—Refusal. 

In the absence of proof that the erection of the 
walled enclosure had actually caused such ma e- 
rial and substantial injury as could not be remedi¬ 
ed on a partition of the joint land, one co-owner- 
cannot obtain an injunction restraining the other 
from building on a portion of common land, 64 
P. R. 1888 and 54 P. R. 1892, Ref (Broadway, 
J-) Majju v. Teja Singh. 29 P. R. 1918 : 

114 P. W. R. 1918: 44 I. c. 844 : 

118 P. L. R. 1918. 

Exclusive Possession. 

•Exclusive Possession — Ejectment — k’hud- 
kasht—Partition. 

Where a co-sharer suing for the exclusive pos¬ 
session of a plot of land proves that it was his 
khudkasht and the defendant trespassed upon the 
property and dispossessed him, the plaintiff is en¬ 
titled to a decree and he c^uld not be driven to 
a suit for partition in the Revenue Court. (Gokui 
Prasad , J.) Kuldip Chaube v. Jagnanoan Cha- 
UBE - 1923 A. 363. 

- Exclusive possession. 

As between co-sharers the rule is that where 

there is land to be cultivated, each sharer may 
take into his own cultivation out of tha culturable 
land an amount proportionate to his share. If 
be takes more he must recompense hi!> other co- 
sharers, but until he has- taken more he need not 
recompense anybody. ( Stuart , 7.1 Bhirug Rai 
v. Hazari Ru. 64 i. c . 922 

;- Exclusive enjoyment of building on a bio t 

by one—Rights of other parties. 

Where one co-sharer is for many years in ex¬ 
clusive possession of a particular plot and makes 
■constructions thereon, the presumption is that he 
is so in possession with the consent of the oth.r 
•co-sharers. The other co-sharers cannot after ly¬ 
ing by for many years, come in and ask to 
have the construction demolished. In making a 


- Exclusive possession—Ouster —Tenant 

in common in occupation of portion of joint pro¬ 
perty—Liability to acoount. 

Each joint owner has the right to the posses¬ 
sion ot all the property held m common, equal to 
ihe right ol each of Ins companions in interest and 
superior to that of all other person;. He has the 
same right to tbc use and enjoyment of the c mi¬ 
nion property, that lie has to his sole property 
except to so lar as it is limited by the equal rights 
of his co-snarers. But the owner out of possession 
cannot complain ot the mere possession oi the co¬ 
owner, so long as he refrains from setting any 
claim to share in that possession. Hence in order 
to give rise to a cause ol action against the co- 
sharer, it must be proved that his act had 
amounted to ouster or disseizin. Where there is an 
actual turning out or excluding out ot the party 
entitled to the possession, there is an ouster. Any 
tesistance preventing a co-sharer from obtaining 
effective possession is an actual ouster. A tenant 
cannot be held liable to his co tenant for damages 
lor use and occupation ot Ihe joint property unless 
there has been waste or ouster, z2 Cal. 837, Ret. 
Where one tenant-in-common occupies part of the 
jumt properly witnout assertion of hostile or 
exclusive title and without claim by tiis co tenant 
to be admitted into possession, he is under no 
obligation even to account. (Mookerjee and 
Waimsley, JJ.) Debendra Nakayan Singh v 
Narbndra Narayan Singh. 

23 C. W. R. tiOu : oi I. 0. 976 : 29 C L. J. 604. 

~ Exclusive possession — Common land — 
Mutual arrangement. 

Where one ot the joint owners of an estate 
who by mutual arrangement with the other co- 
sharers has been placed in exclusive occupation 
ol some of the joint lands as representing his 
share, he cannot be equitably disturbed by the 
latter unless they seek a partition of all the lands 
comprised in the estate. (Mookerjee and 
Beachcroft , JJ.) Durga Charan Achakjee v 
Khunkuk Enamal Huq 

46 I.C. 706 ; 27 C. I. J. 441. 


J 
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CO-SHARER—Exclusive possession. 

- Exclusive possession or enjoyment — 

Mutual arrangement — Damages, 

Where the plaintiff sues one of his co sharers 
foe damages for the wrongful removal of fish 
from a tank and it is found that there was an 
arrangement by which the defendant was put in 
possession of the tank with the right of fishing in 
it. Held, the defendant was jus'ly exeicising his 
right in fishing in the tank and damages could not 
be claimed against him. (Fletcher and Roe, JJ.) 
Behari Lal Xandi v. Kedarnath Xebu. 

29 I. C. 606 : 19 C. W N. 872. 

- Exclusive possession—Joint ownership — 

Bigg'st adult share-holder — Presumption. 

The biggest adult share holder of a property 
will be presumed to be the trustee for the others 
if be holds entire possession of the property during 
their minority (Holnnvood and Chapman, JJ.) 
Jajneswar Saha v. Satish Chandra Shah 

23 I . C. 562 

- Exclusive possession —Ouster - Suit fer 

joint possession. 

A portion of the joint land was a marsh and 
was jointly possessed by all the co-owncs though 
they had other lands in separate rossession. The 
marsh silted up and was occupied by one sharer 
to the exclusion of ether. In a suit for joint posses¬ 
sion, Held, a co-owner is entitled to a decree with¬ 
out bringing a suit for partit’on. Where parties are 
contended with joint pos-ession of a certain land 
and a separate possession of the rest, from the 
point of view of justice, equity and good 
conscience, the dissatisfied party, may sue for parti¬ 
tion. i Carnduff and Richardson, J /.) Kumud 
Lal Rai v. Jogindra Mohan Rai. 

22 I. C. 683 : 18 C. W. N. 609. 

- Exclusive possession—Ouster of one co 

sharer occupying portion of joint properly — Whe¬ 
ther other sharers entitled to joint possession. 

The mere fact of sole occupation by one co¬ 
sharer of a portion of the common property does 
not constitute an ouster of the other co sharers 
nor does it entitle them to a decree for joint pos¬ 
session especially where no hostile title is set up 
and even sole occupation of different parcels of 
land by different co-sharers according tj con¬ 
venience does net constitute ouster of other. 18 
Cal. 10 (P. C) 11 C. L. J. 189 :4 C. L J. 198. Ref. 
Oaster means dispossession of one co-sharer by 
another where a hostile title is set up by the 
latter and where the occupation of the latter is 
inconsistent with joint ownership. (Chatterjee 
and Walmsley , //.) Basanta Kumari Dasya i. 
Mohbsh Chandra Shaha. 211. C. 621: 

18 C. W. N. 328. 

- -Exclusive possession— Shamilat land— 

Land possession—Ejectment. 

Where a co sharer has been in exclusive pos¬ 
session of a portion of the common sbamilat land, 
it is not open to the other co sharers to sue to 
eject him or to obtain joint possession with him, 
so long as a partition of the shamilat does not 
take place. ( Scott Smith, J.) Mahomed Amin v. 
Karim Dad. 1924 Lah. 298. 

- Exclusive possession — Mutual arrange¬ 
ment—When can be disturbed. 


CO-SHARER—Jagir. 

A co-owner cannot set up a claim exclusively to 
any parcel of the joint pioi-erty where by mutual 
arrangements co-owners enjoy different parcels 
in exclusive possession without partition. Courts 
will not interfere with the arrangement at the 
instance of any one co-owner and will do so only 
on partition, so far as may be necessary to make 
an equitable division of the preperty. 18 Cal. li> 
(P. C ; ) 28 Cal. 323 : 27 All. 88 : 11 C. W. N. 143, 
Foil [Stanyon, A. J. C.) Jagannath v, Ram- 
prasad. 46 I. C 272 :14 N. L. R. 101. 

- Exclusive possession—Common land— 

Remedy of excluded members. 

In case land is in the exclusive possession of 
one co-shaier for a long time, the other cc- 
sharers of the village cannot disturb him m his 
possession except by means of partition suit 7. 
O. C. 336 and 11. O. C. 355, Dist. (Kanhaiya Lal, 
J. C.) Hakdeo Singh v. Chandka Bakhsh 
Singh. 52 I. c. 7 : 6 0. L. J. 278. 

- Exclusive possession — Remedy — Eject¬ 
ment — Partition. 

The remedy for co-sharer against arolher in 
possession of the entire estate lies, by suit for 
partition and not by ejectment. (Stuart and Kan¬ 
haiya Lal, A, J. C.) Ikbal Narain v. Rajendra 
NarayaN. 21 0. C. 276: 48 I. C. 767 : 

5 0. L J. 701. 

- Exclusive possession —Joint proptrty — 

Rule of enjoyment — Effect . 

The general rule as regards the enjoyment of 
joint property by the co-sharers is that one co- 
sharer has no right to appropriate himself a 
specific portion of the common land and to 
exclude his co-sharers from all use and enjoy¬ 
ment of the same without u lawful partition. But 
where a person has been in possession of a piece 
of joiot land for loDg time without any let or hind¬ 
rance by the ether co-sharers the latter have no 
right to eject him or his transferee or to disturb 
his possession or enjoyment or otherwise than by 
seeking partition and he is entitled to continue in 
such possession so long as such user does not in¬ 
terfere with the use by other co-sharers of what 
was in their possession. (Lindsay, J. C.) Ram 
Piyake Lal v. Nageshwar. 21 0. C. 214 ; 

48 I. C. 91: 5 0. L. J. 613. 

- Exclusive possession — Ouster— Posses¬ 
sion. 

The sole possession and long enjoyment of 
profits by one co owner exclusive of others con¬ 
tinuously for a long period, evidences presump¬ 
tion of the ouster of the other co-owners. 
(Adami, J.) Parma Pandb v. Ram Sarup Pande. 

58 I. C. 731. 

Jagir. 

- ~—Jagi r— Profits. 

Profits of co-sharers in jagir land can be ascer¬ 
tained according to the letting value of the home 
farm land. (Miltra, A. J. C.\ Laxman v Nara- 
yan. 55 I. C. 652. 

- Jagir village in Berar—Suit against 

managing co-sharer for profits of village—Neg¬ 
ligence on part of managing co-sharer—Onus of 
proof—Method of calculating emoluments of vil¬ 
lage offices in Jagir. 
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CO-SHARER—Joint possession. 

In a suit by co-sh uer against the managing co 
sharer the plff. must prove that the managing 
co-sharer’s negligence is responsible fcr short 
collections. The method ol calculating emolu¬ 
ments of village oliicis in a Jagir explained. 
(Pridcaux, A. J. C.) Baiavant v. Deorao. 

41 I. C. 848 . 13 N L. R. 127. 

Joint Possession. 

- Joint Possession —Common Land. 

Held, following 44 A. 5 that no ci-sharer who 
has been in physical or actual possession of any 
part of j )int land is liab'e to be ejected by any of 
the other co-tharers except by means of a parti¬ 
tion lawfully obtained. Where he has been ous'ed 
from the land occupied by him he is entitled to 
be restored to the actual possession which he had 
before aod not merely to joint possession with 
the defendant co-sharer. ( Darnels, J.)' Ram 
Harakh Panday r. Chuni Singh. 

1923 A. 446. 

- Joint possession—Decree for . 

A co-sharer is entitled to a decree tor joint pos¬ 
session and it should not be refused merely on 
account of troubles and difficulties arising by 
reason of parties not being on good terms, but it 
may nc refused when there are circumstances 
which render it improper to pass such a decree. 
(Banerjcc and Gokul Prasad, JJ ) Bikgunath Rai 
v. Ap Narain Rai. L. R 3 A. 515 (Rev.) : 

45 A 157 : 1923 A. 445 

--- Joint possession—Common land — Culti¬ 
vation by one of the co-sharers—Suit for possession 
by othirs. 

Where one of the co-sharers brings laod under 
cultivation it is open to the other co-sharers to 
get a decree for joint possession in their favour. 
(Gokul Prasad, J.) Badri Upaohia v. Dwarka 
Upadhia. L. R. 5 A. 23 iRev.) : 

1923 A. 416. 

- Joint possession—Ouster by one—Sail 

for possession — Decree. 

One c >-sharer is entitled to a decree for joint 
possession and declaration of his joint rights, 
against the other co-sharers who havo ousted 
him. (Lindsay and Kanhaiya Lal,JJ.) Sarabjit 
Singh v. Rai Kumar. 19 A. J.. J. 783 : 

3 U. P. L. R. (All) 146 *: 

44 A. 5 : 1922 A. 162 

- Joint possession—Ouster by one —Suit 

for possession —Decree. 

One co-sharer is entitled to a decree for joint 
possession and not merely a declaratory decree, 
against the other co sharcrs who have ousted him. 
(Lindsay and Kanhaiya Lai, JJ.) Bisheshwar 
Singh v. Hanuman Singh. 19 A. r.. j. 780 : 

3 U. P. L R. (All.) 143 : 

44 A. 1 : 1922 A. 314. 

- Joint possession — Right to-Partition 

suiL 

W here a suit for partition is pending between 
the co-sharers and the rights of the parties to khas 
possession of different lands would be finally 
decided, the court would not disturb the existing 
possession of the lands by the co-sharers, unless it 
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is compelled by cogent reasons. (Xewbould and 
Panton, JJ.) Mahomed Hyder Ali Khan v, 
Mahomed Wajed Ali Khan Pani, 

36 C. L J. 155 : 1923 C 208. 

- JoinI possession. 

The plff. claiming an undivided share in a 
Taluk was entitled to a declaration that the settle¬ 
ment in favour of the deft, claiming through the 
owner ol the remainder was invalid and inoper¬ 
ative but joint possession of the plff. with the 
dott would not be decreed in absence ol proof of 
possession of remaining lands. (Chilly and 
Cuming, JJ.) Kumodini Roy t. Abdul Gam. 

52 I. C. 171. 

- Joint possession—Right to co-sharer in 

exclusive possession. 

A co sharer can claim joint possessijn with 
an other co-sharer where the latter has not only 
exclujive possession of the lands but asserts in 
his written statement exclusive possession in 
denial of the title of the plff. (Richards and 
Bcaahcrofl, JJ.) Sashishekhareshwar Ray v. 
Hemangini Deui. 441. C. 689 

- Joint possession — Decree for—When 

given — Tenant — Encroachment by—Tenant sub¬ 
sequently becoming co-owner. 

If the tenant who afterwa'ds became a co-sharer 
landlord had taken possession of land peacefully 
after he had become a co-sharer, the principle of 
the case of 18 Cal. 10 would apply where the 
plaintiffs were entitled to joint possession. (D 
Chat terjee and N . R. Chatter jec, JJ.) Samarad* 
di v. Shyma Charan Sen. • 11 I. C. 637 : 

16 C. W N. 251. 

- Joint possession—Right to. 

Where one co-sharer in possession of a portion 
of the common land denies the title of the others 
the latter can sue the former lor joint possession. 
Quaere. Whether the doctrine that a co-sharer 
in possession o( a portion ol the joint laod, who 
has not denied the joint character ol the p r oper- 
ty should be allowed to retain it until pait tiou, is 
applicable to abadi land ? (Shadi Lai, C. J, and 
Leslie Jones. J.) Manji v. Ghulam Muhammad. 

2 Lah. 73 : 61 I. C. 415 : 3 Lah. L. J. 75. 

- Joint possession among co-oioncrs. 

In the absence of a supeiior tide by custom to 
bold exclusive possession in the case of sh/imi'at 
land, a plaintiff co-owner is entitled to only joint 
possession of it with another co-owner. (Cherts, 
J.) Nihal Singh v • Mal Singh. 31 I. c. 862: 

160 P. W. R. 1915. 

- Joint possession—Right to — Holohpot. 

One co sharer who had joint property in his 
possession cannot seek a decree for joint posses 
sion of other property in the possession of a co- 
sharer defendant unless and until he brings the 
property in his own p jssession into a hotchpot. 
28 All. 161 : 18 Cal. 10 P.C. : A. W. N. 11901) 48, 
Foil. (Raltigan and Jones, JJ.) Muhammad 
Hayat v Muhammad All 94 P R. 1915: 

31 I. C. 489: 210 P. W. R. 1916. 

- Joint possession — Purchaser from co- 

tenant. 
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A decree for j ini possession ought not to be 
passed in favour of purchaser of property from a 
co-tenant who never had actual pt ssession, l v 
Cal. 10. Rel: 26 Bom 141, Dist [Sadasiva Aiyar 
and Tyabji, JJ.) Chakrapani Misko v. Sada- 
siva SODANJl. 25 M- L. J 352 : 21 1. C. 314 : 

14 M. L. T. 346. 

- Joint fossesiiott—Right to. 

Each joint owner is entitled to joint possession 
of every part of the property eaually with every 
other member. [Batten, 0. J. C .) Raghoba v. 
Ziboo. II 1. C. 687 : 7 N. L. R. 82. 

- Joint possession— Decree for. 

A person enti:led lo joint possession, can be 
given a decree for joint possession, even if he 
had ne'er been in possession a all. ( Daniels , J. 
C ) Ham Bahadur Singh v. Lal Narasingh. 

63 I. C. 433 : 24 0. C. 227. 

-- Joint possession — limitation. 

Possession by some of the co-sharers rf difter- 
ent portions in a joint n-ahal prevent limitation 
from running against them in regard to the re¬ 
mainder. [Lindsay, J. C. and Ranhatyn Lal, A. 
J. C.) Jang Bahadur v. Muhammad Abdul 
Hussain Khan. 35 L c. 743 : 3 0. L. J.279. 

- Joint possession—Letting of land by one 

co-sharer—Bight of others lo joint possession. 

Where a tenant has taken a scttlemei t only 
from the 12 annas sharer landlords, the 4 annas 
landlord who has not made anv settlement is en¬ 
titled to a decree for joint possession with the 
tenant 18 C 10: 28 C. 223: 19 C. W. N. 407 : 51 
I. C. 31 dist. [Ross and Crutts, JJ.) BalGobiND 
MAN-DAK V. PWARKA PPASAD. 1 P. 394 : 

3 P. L. T 409 : (1922) Pat 142 : 

1922 P. 279 

Lambardar, 

.- Lambardar—Dues payable to—Agree¬ 

ment between co-sharers— Effect. 

In a suit by a lambardar against the co-sharers 
for the recovery of lambardari dues, the defence 
was that the co-sharers made collections them¬ 
selves and paid revenue of their respective shares 
and that under the terms of the wajib-ul-arz rf 
1285 fasli the lambardar of the village was not 
entitled to any remuneration. At the settlement 
of 1285 fasli before the Bo*rd ot Revenue had is¬ 
sued the rules under the U. P Land Rev. Act 
there was an agreement be’ween the co-sharers 
that the lambardar should receive no remunera¬ 
tion. At a subsequent seitlement in 1312 Fasli 
the plamtiff lambardar contended that this agree¬ 
ment was abrogated. There was no evidence 
that it had been abrogated or reaffirmed. Held, 
that if the co-sharers as a body desired to con¬ 
tract themselves out of the rule framed by the 
Board of Revenue, th 2 y ought to have agreed up¬ 
on some nominal remuneration for the lambardar. 
The lambardar is placed in a strong position ; he 
can bargain with the Co-chaiers for some reason¬ 
able remuneration, under thieat of standirg up 
on hi&extren e r'ghts and claiming his full 5 per 
cenL'jtfi the land revenue. The agreement relied 
upon by the defendants (co-sharcrs) even if it sur- 
vi\$d the enactment of the Board of Revenue’s 
Rules came to an end automatically at the dose 
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of Ihe seitlement for which it was made and 
could have no effect on the rights of the lambar¬ 
dar thereafter, at any rate, unless it were proved 
that it was expressly renewed. (Meats, C. J. and 
Piggott, /.) Sheo Charan v. Panna Lal. 

20 A. L. J. 795 : L. R. 3 A. 468 (Rev.) : 45 A. 84 : 

IP23 A 41. 

- Lambardar—Power to grant leases. 

The lambaidar bas authority to grant a lease 
of Zemindari property with due regard to the 
season. [Gokul Prasad, J.) Hardilal v- Alam. 

L. R. 4 A. 298 (Rivi : 1924 A. 459. 

- Lambardar—Appointed after rent had 

accrued due — Liability. 

A lambardar , though appointed afier the rents 
for a paiticular period have fallen due, would be 
liable to account fer it in a suit by a co-sharer for 
profits, if the lambardar , after his appointment, 
realised the same or if he merely recovered de¬ 
crees lor the same, he would be liable for the 
amount realised under the decrees or for the as¬ 
certained value of the decree. [Richards, C. J. 
and Ranerjee , J.) Bharat Indu v. Syed Muham¬ 
mad Mustafa Khan. 41 A'l 316: 52 I. C. 836: 

17 A. L. J. 167. 

- Lambardar— Grant ef lease by. 

A lambardar cannot grant a lease of co-paice- 
r.ary land beyond a necessary peried. But where 
it is beneficial to the general body of the co- 
sharers it is *'ot open to them to have it declared 
invalid. ( Piggolt ,/.) U.MRAO SlNGH v, UMRAO 
Singh. 25 I. C. tfl. 

- Lambardar—Suit against, by co-sharer 

— Interest pendente lite— Burden of p*oof. 

In a suit by a co-sharer against a lambardar 
for profiis, the plaintiff would ordinarily be en¬ 
titled to interest and the burden is on the lambar¬ 
dar to prove exemption from liability to pay inter¬ 
est. ( Richards, C J, and Banerjee, J.) Abdul 
Ghani v. Abdul Majid. 13 I. C. 116. 

- Lambardar—Acquiring derelict holding 

—Benefjt of, when can belong to co sharers. 

All co-sharers have a tight to share in the bene¬ 
fit acquired by a lambardar co-sharer by way of 
recovering possession of a derrlict holding if 
they contribute their share of the expenses incur- 
led hv the lambardar for such acquisition. 10 C. 
P.L.R. 37: 10 C.P.L R 40. 13 C. P. L. R. 153. Rel. 
on. A lambardar though he gets an extra share 
ot the pro6ts ought not to be made liable fer an 
extra share cf the expenses. The Muhaddam re¬ 
muneration should be deemed part of the expen¬ 
ses cl the acquisilion of 'he holding. [Mookerjee 
and Beachcroft, JJ.) Balka GaUNTIA v. LochaN 
Gauntia. 20 I. C. *72: 19 C. L. J. 202. 

- Lambardar—Appointment of woman — 

Land-Revenue Rules 17 and 27, 

A won an is not entitled to an appointment cf 
headman either by sole ownership or any olher 
feature in the position of the individual concerned. 
There are however features among which sole 
ownership is one, which may justify an appoint¬ 
ing officer in selecting a weman in spite of he* 
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sex if there are ro sufficient counteracting con¬ 
siderations of another order. (Maynard, F.C. and 
Fagon x A F.C.) Mussammat Jiwaki v. Ganga 
Ram. 2 Lah. L. J. 172. 

- Lambardar—Dismissal lor failure to 

assist in recruiting—Family claims—Appointing 
successor. 

The failure of a paiticular lambardar to assist 
in recruiting is not a matter which should exclude 
the claims r f the family unless he is a member of 
a tribe or family wh'ch .'or specific reasons is 
permanently unlikely to be successful in the 
work. ( Maynard , F C.l Haidir v. Empfror. 

64 I. C. 86J :4 P. R. 1919 (Rev.). 

*- Lambardar— Qualifications of candidate 

— Acquisition rf lambardari by special ariangc- 
ment—Orders ot Deputy Commissioner—Appeal 

— ZaHdari. 

In appeals in Zaildari cases the Deputy Com¬ 
missioner’s orders therein should in all ca f es, if 
possible, be upheld. In making an appointment 
in Zaildari cases previous grod public service 
satisfactorlv discharged entitles him to special 
consideration. ( Fenton , F. C) Atarsingh v. 
Ganga Singh. 1P.W R. 1913 (Rev) : 

1 P. R. 1913 -Rev) : 18 I. C. 694 : 

148 P. L. R. 1913. 

- Lambardar—Suit for arrears of profits 

— Burden of P r oof. 

In a suit by co-sharers against lambardar for 
profits, the burden of proving amount of arrears 
lies on the lambardar. (Prideaux, A. J. C ) Sarje 
Rao v. Harak Chand. 

6 N. L. J. 234 : 1923 Nag. 287. 

- Lambardar — Lease — Lambardar's 

authority to give. 

A lease granted by the Lambardar of a village 
ard imrliedlv consented to hy his co-sharer is 
bird ng on the co-sharer. The position rf a 
Lemhardar with reference to Ms co sharer in the 
matifr of lelting out vacant land cannot well be 
put higher than that of a Manager of the joint 
property of a Hindu family. IDrokc-Brocktnan, 
J. C.) Kunjjlal v. C. Chandarsingh. 

64 I. C. 775 : 17 N. L. R. 169 

- Lambardar—Imperfect partition— Lam- 

tar dar’s authority. 

In an imperfect partition, the lambardar 's 
representative au-horiiv is at an er.d except in 
ic’aticn with the Gcverrmert. A lease of lac 
fateia by a lambardar is net birdirg e n the co- 
sbareie. (Mittra, A. J. C.) HaR’PHAjan v 
Zaharan Bi. 57 I. C. 318. 

-- Letr.bardai—Position of. 

A9 between a lambardar ard a perron jo’ntly 
interested with others in a Patti , ihere is no such 
rriv-ty of ronlract as would entitle the latter io 
treat the fotmer as his agent in respect of the 
Item in his hands. (Mittra, Offg. J. C.) Haridas 
Chatterii v. Gahenabai. 66 I. C. 761. 

- Lambardar—Pmer to lease vacant 

lands — Consent. 

A provision in a wajibulart of a viPage that 
the lambardar should consult the wishes of the 
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co-sharers of the village does not mean that the 
consent of the co-sharers should he obtained to 
a lease. The general rule in the Central Pro¬ 
vinces is that the lambardar leases the vacant 
lands in the ordinary course cf management. The 
mere fact that the co sharers are not consulted 
does not entit'e them to avoid bona fide lease. 
(Mittra, A. J. C.) Hari Prasad v. Govinda Rao. 

54 I. C. 634. 

■- Lambardar—Profits — Interest-Liability 

to account— Onus. 

The burden of proving by prima facie evidence 
the actual receipts of profits, lies on the co-sharer 
suing the lambaritar for his share of the pro6ts. 
Interest ought not to be allowed except in special 
circumstances on the profits claimed by lhc co- 
sharer. since the relation between the parties is 
not of debtor aod cieditor. Tte co sharer must 
prove a demand and refusal before claiming 
interest. ( Batten , A. J. C.) Gopai.a Kunbi v. 
Ram Krishnapuri. 

50 I. C. 930 : 15 N. L. R. 85. 

- Lambardar — Wojib-ul-arr. 

A co-sharer cannct avoid a teaje created by a 
lambardar he being generally empowered to 
create lease with the ccnsullation of his co sharer 
by an entry in the uajtb ul arz. H ; s remedy is 
to sue for damage? against the lambardar , or his 
removal from office or by claiming partit'on. 

( Stanyon , A. J. C ) Poonamchand v. Nandlal. 

48 I. C. 72. 

.- Lambardar—Author ily of—Suit for 

Partition instituted—Effect of. 

The mere institution of partition preceedirgs by 
a co-sharer against a lambardar does not of itself 
put an end to the authority of the lambardar to 
lease out waste land. The absence of consulta¬ 
tion by the lambardar with his co-shareis in ihe 
matter of leasing out waste lands dees not affect 
the posi'ion of a stranger taking the lease in good 
faith. ( Mittra , A. J. C.) Fackirgir v. Mul- 
chand. 43 I. C. 934 : 14 N. L. R 18. 

- Lam bat dar—Power of—Lease of Ban jar 

— Right of co sharers—Fraua of lambardar . 

As a rule, the lambardar cannot lease Ban/ar 
lard without the consent of the whole proprietary 
body. But if the lease does not injuriously affect 
the interests of the body or villagers and is on 
the contrary beneficial to beth, it will not be set 
aside at the request of a co-sharer who stood by 
and allowed the lessee to spend money in re¬ 
claiming the land. It would be unfair to view a 
new terancy of this nature in the same light as 
one which seriously curtails the villager’s rights 
of grazing and nistar and is prejudicial fo them. 
The lambardar’s power to act on behalf of the 
whole bedy ot landlords in relafir n to an act done 
in their interests must te treated differently from 
a fraudulent one. 2 C. P. L. R. 106, Ref. (Fri- 
deavx, 0. A. J. C.) Kedarnath v. Maruti. 

36 I. C. 644 : 12 N. L. R. 136. 

- Lambardar—Chanda District—Custom 

of taking land. 

In Chanda District there is an old established 
village custom allowing a lambardar to take lands 
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out of the possession of any tena it for cultivation 
cf sugarcane. [B itten, A. J. C.) Gangadhar 
Rao Chitnavis v. Rajansa. 27 I. C. 502. 

- Lambardar — Agent—Custom. 

The practice of appointing a lambardar is so 
universal that a presumption arises that a lam¬ 
bardar is the agent of the proprietary body in 
every vill age unless the contrary is shown. But 
the presumption does not extend to the case of a 
minor lambard ar n ar to that of his gnirdtan. 
( Halt if ax , A.J. C < Haijn’ath v. Kaghuxath. 

20 I. C. 603 : 10 N. L R. 93. 

- Lambardar — Powers—Institution of 

partition proceedings. 

The mere institution of partition proceedings 
does not terminate the powers of the lambardar 
to consent to the transfer of an absolute occupancy 
holding, i Mittra, A. J. C .) Chowbe Jaigdpal 
v. Kameshwar. 26 I.c. 606 : 10 N. L. R. 896. 

- Lambardar—Customary agent —Whether 

can sue alone. 

A lambardar as the customary a»ent of the 
proprietary b )dy can sue alone to set aside a 
voidable transaction. 6 1. C. 389 and 4 N L. R. 
45, L>i$t. (.Mittra, Offg. A. J. C.) Murlidhar 
V. Jagaxnath. 23 I. C 20 : 10 N. L. R. 6. 

- Lambardar—Suit for profits—Liability 

of heirs of Lambardar. 

A lambardar is under a duty to take reasonable 
care in collecting the rents and the liability in¬ 
curred by the lailure to perform that duty sur¬ 
vives after his death. The heirs of the deceased 
lambardar are liable to the extent of the assets of 
their deceased lather which have come into their 
hands lor the co-sharer’s share of the proiits which 
might with reasonable care have been collected. 
Where the difference between the gross rental 
and the collections is very great, there is a pre¬ 
sumption either of dishonesty or ol gross negli¬ 
gence on the part of the deceased lambardar and 
the burden is on his h’irs to rebut that presump¬ 
tion. (Lyle, A. J. C.) Suraj Prasad v. Debi 
Dayal. 25 0. C. 49 : 

8 0. L. J. 485 : 1922 Oudh 149 

- -Lambardar—Suit for profits —Liability 

for interest. 

In the absence of proof that the Iambirdar has 
deliberately or contumaciously declined to render 
accounts or pay his dues to a co-sharer, he can 
not be made liable for interest on suras found 
due on taking the accounts. 12 O. C. 140; 14 O. C. 
150 dist. (Kanhaiya Lai , J. C.l Kampta Sixgh v. 
Mata Bhika Singh. 3 U. L. R. (J C.) 24: 

8 0. L J. 630 : 1923 Oudh 107. 

- Lambardar—Power of—Grant of long 

leases. 

Under exceptional circumstances it is compe¬ 
tent to a lambardar in the exercise of his po-vers 
as a manager to grant leases fqr a longer term 
than What the requirements of the particular 
yeacor season may necessita'e if he thereby 
secures the largest amount of benefit to the 


i co-sharers by siving the property from sale. 

(Kanhaiya Lai, J. C and Dalai, A. J. C.) MaHO- 
! MED MASUDALAM V. MAHOMED M.4HUMUD ALAM. 

24 0. C. 369: 9 O'tt*.«0S 

1922 OudPiO. 

- -Lambardar —Powe r to lease joint pro¬ 
perty—Sub lease outliving the original lease. 

A lambardar cannot grant lease of joint pro¬ 
perty except for the particular year in which the 
lease is granted or fo? a reasonable period, No 
sub-lease can be granted as to outlive the original 
i lease. (Kanhaiya Lai and Kendall . A J C ) Sax- 
k \ta Din v. Gaya Din. 39 I C. 399: 3 O.L.J. 729. 

- Lambardar—Rent—Liability-Co sharer 

not a lambardar. 

A co-sharer who is not a lambardar of the vil¬ 
lage is not b aund t) the other co-sharers to col¬ 
lect the village rent and cannot be made to 
surrender any portion of his collections if the 
; collec ions do not exceed his own share of the 
I profits. (Lindsay. J, C.l Kalka v, Rai Jwala 
Prasad. 38 I. C. 89: 19 0. C. 326. 

-- Lambardar—Cost of collection — Reason¬ 
able allowance — Haq lambardari. 

10 per cent, is a reaso lable allowance for casts 
of collection. The 5 per cent, by way of haq 
tambardari paid to him is quite independent of 
ihe charges for collection. (Linisiy, J. C.) Iqbal 
Narain v. Suraj Narain. 24 I. C. 673; 

1 0. L. J. 156. 

- Lam I'ardar — Powers—Perpetual lease. 

The grant of a perpef i al and heri*able le asa is 
not beneficial to the gene-al bad/ of co-sharers 
and is beyond the ca npitence of a lambardar 
unless justified by custamor by the special c-r- 
cums'ance, of itae par icular case. (Piggott, J. C.) 
Raghubar Dayal v. Maheshsir. 29 I. C. 147. 

- Lambardar —Least perpetual — Acquies¬ 
cence—Effect of. 

Tne granting of a perpetual lease is beyond the 
competence of a Lambardar acting on b.half of 
the entire body of co-sharers, in the absence of a 
special custom to the cootrarv. A co-sharer in 
an undivided initial may acquiesce in an arrange 
ment by the lambardar or other co-share's for tbe 
cultiva'ion of toe lands of the mahal w thout there¬ 
by binding himself to accept all tbe terms of any 
contract of lease which the other co-sharers may 
have entered into. (Piggott, J.C .) Ibvd Ali Khan 
v. Rameswar Prasad. 20 I. C. 57. 

- Lambardar—Suit against co sharer for 

his shire of revenue paid — Contribution-Decree — 
In'crest. 

A suit by a lambard ar against his co-sharers 
for revenue paid bv the former o a the latter's 
d Q f;ult does not differ from an ordinary suit fo f 
contribution and the decr°e in such a suit should, 
therefore, specify the liability of each co-sharer 
se oarately and shoul J not be j oint as ag ainst all 
co-sharers. A lambardar can also recover interest 
fro n the defaulting co-sharers. 20 Mad 431, Ref. 
(Evms, J. C. and Piggott, A,J.C.\ ARJAN SlNGrt 
v. Rudra Partab Singh. 

11 I. C. 674 : 14 0. C. 184- 
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- Mu'ual relation—Position of—Goal faith 

in dealings—/ntcntional default in payment of 
revenue. 

The relative pas ; tioa of co sharers in respect of 
the payment of revenue, demands from each, such 
measure of candid dealing and good faith, as will 
ensure that a sharer is not tempted to make a deli¬ 
berate default with a view to o-is'ing hisco-sha: 
ers and appropriating to himself their common 
property. 16 Cal. 194, Uisappr ; 17 C. \V. N. 1233, 
Appr. (Sir Latvrcme Jenkins ) Deonadhan Pra¬ 
sad v. Janki Singh. 44 Cal. 573 : 

15 A. L. J 154 : 32 M L. J. 206 : 
2X C. W. N. 413 : l P. L. W. 294 : 
25 C. L. J. 239 : 21 M. L. T. 240 : 5 L W. 526 : 

44 I. A. 30 : 19 Bom. L. R 410 : 
39 I. C. 346 : 11917) M. W. N. 254 (P. C.). 

—*- Mutual relation—If can put an end to 

undivided character of, by private arrangement. 

Co-sh»rers in a nnhal cannot put an end to the 
undivided character of the malt at by a private 
arrangement. (Karamal Husain and Chamicr, 
JJ.) Kishori Lal v, Toddar Singh. 

13 I. C. 535: 9 A. L. J. 244. 

- Mutual relation—Partition wall—Rights 

inttr se. 

Condition? attaching to party wall are not 
easy to define. Each party is entitled to act as 
owner of his half, but cannot compel the owner 
of the other half to bear any greater burden than 
he choirs to place on it An encroachment cannot 
take place in defiance ol the other's rights. 
( Macleod , C. /. and Crump, J.) DaudkhaN 
Musekhan v. Chandulal Kanhayalal 

1923 Bom. 370. 

- Mutual relation—Joint property—Inci- 

den ts. 

O le of the incidents of joint property is that it 
may be enjoyed by jointly: another incident is 
that its joint character is likely to be terminated. 
If a co-owner is content to enjoy joint proper¬ 
ty as such he should mt be driven to seek for 
partition merely because his co-owner chooses to 
dispute the extent of his share. (Mookcrjec and 
Buckland, JJ ) JoyNarain v. Suchitra. 

33 C L. J. 592 : 
26 C. W. N. 203 : 1922 Cal. 8. 

- Mutual relation — Possession. 

Possession of one co owner is possession for 
atniher unless he asser.s hostile title and acquires 
title. Actual and exclusive possession of co- 
sharers cannot bo on bihalf of om who aban¬ 
dons the land. (Chatterjee and Newbould, JJ.) 
Tomejuddi v. Mulai Chowkidvr. 35 I. C. 72. 

- Mutual relation—Ownershi p — Govern¬ 
ment revenue. 

It is doubtful whether between co-sharers any 
inatual confidence exists as regards the payment 
of Government revenue. 3 Cal. 504; 16 Cal. 194. 
Ref. ( Chalterjee , 7.) Maimunnissa KhatooN v. 
Faizar Rahman. 9 I C 507. 

- Mutual relation—Improvements—Right 

of one co-tenant to claim compensation. 

VOL. 11—98 


°0-SHARER—Mutual relation. 

A tenant in common is not entitled to compen- 
i sation for improvements effected bv him on the 
common properly as against the other co-tenants 
in the absence of any necessity foriepairsor 
improvements or of the other co-tenants’ concur¬ 
rence, exoress or implied, in llcii cxtcuihn. 
2 C.L.J. 25 dissented from S;cv;n v. Swan, S Price 
518; Hariington v. Forrester (1893) 2 Ch. 461 ; 

Leigh v Duke son, 15 Q. B D. 60 referred to. 
(Oldfield and Dcvadoss, J I.) Jantapuram Si’B- 
BIAH V. VENKATARAM\yya. 44 M. L. J 43 : 

17 L. W. 77: 46 Mad. 104 : 

(1923) M. W. N. 13 : 1923 M. 358. 

- Mutual relation—Separate possession - 

Mutual agreement—One party in possession of 
excess area — Remedy. 

Joint co-owners of a field cannot enjov posses¬ 
sion of ihe field except by cultivating each sepa¬ 
rate portions of the field. If they have once agreed 
to cultivate definite portions, nciiher can they be 
allo-ved to bring a suit for joint possession of 
the portion of the other as it would open the door 
to large iofructuous litigation. If one party is 
cultivating more than his share, the remedy of the 
other is to bring his suit for partition. 14 N. L. R. 
101, Ref. (Macnair, A. J. C.) Radhakishan v. 
Daulat. 64 I. C. 427. 

- Mutual relation—Cultivation by one — 

Effect of. 

Cultivation by one co tenant is prima facie on 
behalf of himself and his co tenants. (Mittra, A. 
J. C.) Sadoo v. Ganji. 67 I. C. 495. 

- Mutual relation -Lessee from co sharer 

—Right to sue for profits. 

It is not competent to a co sharer or his lessee 
or transferee to deal with joint land against the 
wishes of the other co-sbarers. Though a lessee 
or grantee may be a co-sharer for the purpose of 
a Suit for profits that does not mean that he has 
acquired the full rights of a proprietor for all 
purposes. Where a lessee of a certain plot of 
Shamilat land from one of the co-sharers also 
obtains a lease or mortgage from some of the 
other co-sharers lie is net entitled to deal with 
the lands as he likes, but he is bound by the terms 
of the leases in his favour. (Daniels, A. J. C 1 
Pandit Sri Nath v. Najmunnisa. 

9 0. L. J. 92 : 1922 Oudh 16 

- Mutual relation—Relationship of, when 

comes to an end. 

The relationship of the sharers of a village 
inter st continues for all legal purposes till a 
partition by the Revenue Court takes cHect. The 
confirmation of a proposed partition is not itself 
sufficient to destroy a«i existing co-parccnership, 
t and Kanliaiya Lal, A. J. C.) Keri Singh 
v. Deo Kunwar. 

46 I. C. 339 : 5 0. L. -T. 215. 

- Mutual relation—User oj joint properly 

—Interference by another. 

A co sharer cannot materially alter the condi¬ 
tion of the joint property without obtaining the 
permission of and with detriment to the user of 
the other co-sharers. (Ross, 7.) Debendra Prasad 
SUKUL V. SURENDRA PRASAD SWKUL. 

59 I. C. 975. 
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CO-SHARER—Mutual relation. 

- Mutual relation—Suit between, for use, 

and occupation. 

A suit by one cc-rwner agairst another will 
not lie simply (or use and occupation. (Fox, C 7. 
and Parlett, J ) Swan Tee v. Ma Ngwe. 

32 I. C. 630 : 9 Bur. I T. 69. 

- Mutual relation. 

It is common enough to find one cr more co- 
heiis acting on behalf of the general body of co¬ 
heirs. i Twomcy, 7.) Subpamaniam Chetty v. 
Maung Shue The. ill. C. 781: 

4 Bur- L. T. 163. 

Partition. 

- Partition—Suit for, by one member — 

Other co sliarers necessary parties. 

In a suit for partition by one co-sharer the 
other co-sharers are necessary parties and the 
decree in the suit is binding on them. A subse¬ 
quent suit to*- partition by one of the co-sharers 
who was a party to the previous suit is barred by 
res judicata. (Lord Mou'ton.) NALINI KaNTA 
Lahiri v. Sarnamoyi Dfbya. 

1 L. W. 607 : 27 M. L. J. 76 : 16 M. L. T. 544 : 
(1914) M. W. N 948 : 21 C. L J. 23 : 
17 Bom. L. R 1 : 24 I. C. 294 : 
19 C. W. N. 631 P. C.). 

- Partition. 

If a co-sharer files a suit within 12 ) cars from 
the date of the partition for the -removal of the 
trees allotted to one co-sharer and slarding on the 
land allotted to another co-sharcr, he is entitled to 
have the same removed and the land vacated. 
(Kanhai)a Lai, J.) Niamat Ullah v Sa-ut-Un 
Nissa Bibi. L. R. 4 A. 314 iRtv.) : 

1924 A. 160. 

- Partition—Properties omitted in preli¬ 
minary decree—Power of court to add. 

Ordinarily a suit for enforcing partition of some 
only of the common property will net lie, if 
however by mistake, fraud or some other reason, 
some properties are left out, any of the co-owners 
can apply to have them divided. So also, even 
after preliminary decree, a court may direct dis¬ 
covery of properties still remaining joint and pass 
preliminary decrees in respect thereof. (Mookerjee 
and Chotzncr , 77.) BHUBAN Mohiki Dasi v. 
Kumudbula Dasi. 28 C. W. N 131: 

39 C. L. J. 140 : 1924 Cal. 467- 

- Partition—Improvements— Equity. 

If a joint owrer has in good faith made valuable 
improvements upon the common propeity at his 
own expens 0 , equity takes the fact into considera¬ 
tion upon a partition and in some suitable way 
makes an allowance to him therefor in addition 
to his rateable share of the property. (Mookerjee 
and Buckland. 77.) Jagannatha Marwari v. 
Chanbni Bibi. 26 C. W. N. 65 : 67 I. C. 31 : 

34 C. L. J. 432. 

-- Partition—Right to —Defence — Acquisi¬ 
tion of subordinate interest. 

Where two persons are in joint possession as 
joint owners, entitled to claim partition against 
another it is no valid answer to a claim for a 
partition by one that the other has acquired a 
subordinate interest over the whole property. 


CO-SHARER—Right against trespasser. 

Property held in co-tenancy may be partitioned 
by suit and the only essential is that the property 
must be held in co-tenancy. \Mooherjcc and 
Richardson, 77.) Kali Churn v. Mchananda 
Dutta. 29 I. C. 467* 

- Partition, suit for—Shomilat—Cultiva¬ 
tion of part of common land by one sharer— 
Remedy of others. 

Where a cc-sharer cultivated a part of the 
common land. Ihe other co-sharers are entitled fo 
apply for partition but are not entitled to an in¬ 
junction restraining the co-sharer from cultivating 
the land. A fact that a fair is held on the land 
eve»y year when the land is free from crop and 
it is reserved for camps of officers on tour, does 
not affect the matter. ( Ratligan , C. 7 )' Ahmad v. 
Sunder Singh. 511. C. 567 : 36 P. L. B. 1919. 

- Partition. 

A co-sharer by taking possession of half the 
lard without the consent of his co-sharer cannot 
compel him to accept the other half as his share. 
(Mittra, A J. C.) Sadoo v. GanJI, 

571. C. 495. 

- Partition —Landlord and tenant—Sur¬ 
render of tenancy to one co-sharcr—Suit fir 
possession. 

Plaintiffs and defendant were co sharers in a 
village. Defendant took a surrerder of tenancy 
lands. The ctner co-sharers fave notice fo 
vacate their shares. No mention was made in 
the notice about contributing to the defendants 
for their share of the cost of acquisition of surren¬ 
der. Two years after the notice pffs. filed a suit 
for joint possession with defendant. Held, that 
there had been unreasonable delay in instituting 
the suit. As the notice was simply of a threaten¬ 
ing nature not making any mention of the inten¬ 
tion to contribute to the ccsts of acquisition, the 
suit should be dismissed. Plaintiff’s remedy was 
held to be a suit for partition. (Batten, A. J. C .) 
Bapu V. Sitij. 45 I C. 902. 

- Partition —Collection of rents and pay¬ 
ments of revenue by each co-sharer—Liability to 
profits. 

Under private partition in a village each co¬ 
sharer collected profits to the extent of his 
share and paid revenue separately. Held there 
can, between the co-sharers, be no liability for 
profits so long as this arrangement remains in 
force. (Daniels, A. 7. C.) Mussammat Subhani v. 
Jagdbo Singh. 53 I. C. 776 : 6 0. L. J. 468. 

Bight against trespasser. 

- Right against trespasser — Ejectment — 

Khudkasht— Exclusive operation— Partition. 

Where a co-sharer suing for exclusive posses¬ 
sion of a plot of land proves that it was his kbud- 
kasht and the defendant trespassed upon the 
property and dispossessedlhim, the plaintiff isenti- 
tled to a decree ard he could not be driven to » 
suit for partition in the revenue court. ( Gahul 
Prasad, J.) Kuldip Chaube v. JagNANaND*^ 
Chau be. 1923 A 86 s - 
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CO SHARER—Bight against trespasser. 

- Right against trespasser. 

One of the co-sharers can sue to eject a tres¬ 
passer from the joint land and the suit is main¬ 
tainable. ( Lindsay and Kanhaiya Lai , JJ.) Sri 
THAKURJ1 v. Hira Lal. ’ 20 A. L. J. 609 : 

L. R. 3 A. 681 : 
44 A. 634 : 1923 A. 408 

- Rights against trespasser—Suit by one 

joint owner—Other co-owners made defts.—Decree, 
form of. 

In a suit against a trespasser by one joint 
owner where the other joint owners are made 
defts. on the ground that they would not join as 
plffs. the decree should be oDe tor possession in 
favour of the plff. on his own behalf and on be¬ 
half of his co-owners to the extent of their respec¬ 
tive shares. (Piggott, J ) Sheo Dial v. Parbatia. 

23 l. C. 841 : 13 A L. J. 23. 

- Rights against trespasser — Ejectment 

by co-sharer landlord — Trespasser—Tenant — 
Effect. 

A co-sharer landlord cannot by himself sue to 
eject a tenant ; but he can so sue a trespasser 
such as a transferee of a non-iransferable hold¬ 
ing. [Co.xe, J.) Ganodannessa Bibi v. Mak- 
SED4NNESSA BlBI. 11 I. C. 84. 

- Right against trespasser. 

The principle that in a suit lor the ejectment 
of a tenant from a joint holding all the co-sharers 
must act jointly or ob ain partition is not applica¬ 
ble, where ihe defendant is net a tenant but a 
trespasser. (Moti Sugar, J.) Lekha v. Bhani. 

1923 Lah. 647. 

- Right against trespasser — Shamilat 

land —Encroachments. 

Where the land encroached upon had been 
reserved for ihe common purposes of the village 
body and in consequence of the encroachments 
there is hardly sufficient space left on the spot 
for the common purposes of the village body. 
Held, a decree can be passed for restoration cf 
the land to its original use as there will be no 
exclusion of the defendants from joint possession 
of a legitimate character. 2 Lah. 73. Foil. (Camp¬ 
bell, J.) Pasawa Singh v. amar Chand. 

1923 Lah. 308 (2). 

--- Right against trespasser—Suit by one 

for cicclment- Form of decree. 

In a suit by one of the co-sharer landlords for 
ejectment of the defendant who was found to be 
a trespasser, the court can pass a decree only for 
the plff.’s share. (Brasher, J) Djpa v. Lal 
Chand. 49 P. L. R. 1922 : 68 I. C. 428 : 

1922 Lah. 393. 

- Bight against trespasser. 

Any one of co-cwners or co-tenants is entitled 
individually to maintain an action in ejectment 
against a trespasser. 7 Cal. 414 ; J5 Cal. 40; 5 All. 
602 ; 6 M. L. J. 27, Fo T l. ( Seshagiri Aiyar and 
Knmaraswami Saslry , JJ.) Ahmed Sahib 
Shutari v. Magnesite Syndicate, Ltd. 

39 Mad. 601 : 28 M. T.. J. 593 : 
2 L. W. 460 : 29 I. C. 60 ; 17 M. L. T 387. 

“——Right against trespasser—Ownership— 
Tenants-i n-common — Right. 


CO-SHARER—Right to alienate. 

The right r,f a lenant-in-common to recover the 
whole property as against a trespass is a right 
which he is entitled to assert, only on behalf of 
himself and h>s co-tenants. He cannot do so in 
the assertion cf right in himself to the whole 
property. 21 M. L. J. 997; 9 C. L. J. 623. Bel A 
tenaot in-common is not bound to make a claim 
on behalf of his co-tenants. (Sundara Aiyar 
and Sadasiva Aiyar, J J.) FoNNAYA TlRUMALAt 
Vendaya t. Kandasami Vendaya Thkwar 

17 I. c. 136. 

- Right against trespasser — Ejectment — 

Tenant — Trespasser. 

No co-sbarer landlord singly can eject a tenant 
unless he represents ihe other co-sharers, but 
the case of a trespasser is different. A man 
inducted in’o the land by a co-share? and who 
remains therein for many years is prima J a cie a 
tenant. (Sianyon, A. J. C ) Dhanoolal v. 
Ramlal. 45 I. C. 496. 

- Right against trespasser — Ejcotment — 

Right of one to eject. 

A person wrongfully dispossessed from 
property is entitled to sue for its possession. It 
is not a defence to ihe suit that the plff. is not 
the sole owner of the property. (Mi 1 Ira, A. J. 
C.) Bhagwansa v. Makoti. 43 I. C. 395. 

- Right against trespasser—Ejctmcnt — 

Suit to be brought only by the entire body of co- 
sharer landlords. 

If a lamba'dar co sharer landlord seeks to 
maintain such suit, be can do so only as the 
agent of the whole body. The institution of a 
Suit lor ejectment against a purchaser is not one 
of the duties which a lambardar has to perform 
as the representative of the landlords. A 1am- 
bardar has no power to eject irespa>sers or 
tenants. 37 Cal. 694, Ref. (Mullick and Atkinson , 
JJ.) Trilochan Panda v. Dinapandhu Panda. 

44 I. C. 317 : 3 P. L. J. 88. 

Right to alienate. 

- Right to ahenatc—Mortgage of undivid¬ 
ed share by co-sharer—Subsequent partition — 
Mortgage property allotted to another. 

In the case of a mortgage of an undivided 
share in the joint prope ty, ihe mortgagee cannot 
follow bis security into ihe hands of a co-sharer 
of the mortgagor who has obtained the mortgaged, 
share upon partition. The mortgage lien is 
transferred to the portion of the joint property 
obtained by mortgagor at the partition- Where 
the fioal decree for partition was passed after a 
decree for sale of ihe morlgaged share had been 
passed io favour of the mortgagee but before the 
actual auction sale, the mortgaged share which 
had ceased to be the property of the mortgagor 
could not be sold under the decree aod that 
decree could not aflect the interests ob'aiued by 
the co-sharcr under partition. If a mortgagee 
before he obtains a decree for sale has to submit 
to a substitution of the mortgaged property 
effected by partition, he must also do the same 
even after his decree, unless the sale has already 
taken place before the partition. (Bancrjce and 
Sulaiman , JJ.) Bhup Singh v. Chf.dda Singh. 

42 All. 596 : 18 A. L. J. 807 : 58 I. C. 171 - 

2 U. P. L. R. (A) 345. 
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CO-SHARER -Right to alienate. 

- Right to alienate —Mortgagee's rights— 

Mortgage by co-sharers—Fraudulent partition. 

II the co sharers fraudulently exchange lands 
in partition, the mortgagee has rights to the 
undivided share of his mortgagor. ( Ryves and 
Gokul Pra'ad, JJ .) Nanu v. Mathura Prasad. 

58 I. C. 97. 

- Right to a’icnatc— Separate holding— 

Convenience of enjoyment. 

Co-slurers in an undivided property may by 
arrangement among themselves take possession 
of definite portions of that property and hold 
them so as to enjoy their proper share of the 
profits. But a co-sharer cannot alienate, to a 
third person, as his exclusive property, the portion 
which he has been occupying by agreement with 
his co-sharers. (Lindsay, J.) Jamna v. Jhalli. 

55 I. C 94 : 18 A L. J. 129. 

- Right to alienate — Sale — Proprietary 

rights, sale of—ExproP'ictary tenant. 

Where his proprietary right is sold by a co- 
sharer in a patti, he becomes, in respect of his 
sir, an ex-proprietary tenant of all the co-sharers 
in the patti, including the purchaser of Ins share. 
(Richards, C. J., Banerjee and Tudball, JJ.) 
Dkbi Parshad v. Bhagwan Din. 35 All. 27 : 

16 I. C. 399 : 10 A. L. J. 437. 

- Right to alienate— Co-sharer — IVhcn 

liable to be ejeoted. 

A co-owner cannot be ejected from joint pro¬ 
perty at the instance of his co-sharer unless his 
act amounts to an ouster; so where one co-owner 
dealt, with the joint property and alienated it to 
a stranger who claimed the property in denial of 
the rights of the co-owners, then the act is hostile 
to them and they were entitled to recover posses¬ 
sion of their share. 11 C. L. J. 189, Foil. (Mookcr- 
jec and Camduff, JJ .) Nagendra Kumar Nath 
v. Harachandra Poddak. 

13 I. C. 376: 14 C. L. J. 646. 

-- Right to alienate—Registered mortgages 

by one co owner—Effect on other co-owners. 
Registration cannot be held to give tc other co¬ 
owners notice of dealings with the property. It 
is not necessary for one joint owner of property 
to constantly examine the registers with a view 
to satisfying himself that his co-owner is not 
holding himself out as the sole propriety of the 
property. (Broadway and Moti Sagar, JJ.) IstiAR 
Das v. Fazal Ilahi. 

1923 Lah. 522. 

- -Right to alienate—Rights in joint un¬ 
divided properly. 

Every co-sharer in joint undivided property 
has a right to every pa-t of that propjrty until 
partition. What he can sell is his share or a frac¬ 
tion of his share in the whole of that undivided 
property. (Le Rossignol , J.) Sardar Ali v. 
Vazil. 1923 Lah. 75 

. - Right to alienate — Sale—Alienation of 

specific plot—Validity of. 

A joint owner of properties may sell a portion 
■of his share in the holding. One of the co- 
v sharers of a joint holding can exchange his 
ctekest in certaia specified fields and the trans- 


C0-8HARER—Bight to alienate. 

feree of such interest suing for possession would 
be entitled to get a decree only for joint posses¬ 
sion. (Broadway, J.) Abdulla v. MAHOMED 

Khan. 2 Lok. L. J. 601. 

- Right to alienate — Donee's right — Sha- 

milat—Gitt of land to proprietory bedy. 

A sold certain land to M in 1870 and in 1904- 
1905 the village shamilat was partitioned and 
M's descendants were given a share in respect 
of the kliewal land held by them as owners, and 
a share in respect of the land purchased by M in 
1870. In 1910 *l's sons sued M’s descendants for 
possession, of the latter share on the ground that 
the sale conveyed no right to a share in the sha- 
inilat, that at the time of sale there was no sha- 
milat attached to the village and after the sale a 
large area was made over to the village by the 
Government and recorded as shamilat deh. Held 
that the gift was made to the whole proprietary 
b)dyas it then was and each proprietor was 
entitled to a share proportionate to his proprietary 
bolding as it stood recorded at the date of the gift 
and therefore the defts should retain the area in 
suit. (Shadilal and Broadway, JJ.) SultanalI 
v. Amir Khan. 571. C 132 : 

2 U. P. L. R. (L.) 125. 

—-- Right to alienate —Shamilat— Transfer 

o'. 

4 

A co-sharer cannot object to a transfer of right 
of occupation of village common land, made by 
another co-sharer. (Broadway, J ) BHAGMAL v. 
Hari Singh. 50 1. C. 895 : 40 P. L. B. 1919 

•- Right to alienate—Donee's rxgjxt — Sha¬ 

milat—Gift of land to plaintiff—Whet her confers 
full rights as regards the shamilat also. 

When the plaintiff’s suit tor possession of half 
a share of the holding was dismissed and the 
defendants some time after made a gilt ol a por- 
t ion to fhc plaintiff, in a suit by plaintiff for their 
share of the shamilat it was held that the plaintiff 
was entitled to their share only ol the shamilat 
in the area gifted to them. 113 P. R. 190’, Dist. 

( Kensington, J.) Mahamad v. Imam Khatum. 

25 P. L. R. 1912 : 13 I. C. 172 : 

37 P- W. R. 1912 

- Right to alienate —Lease—Permanent 

lease by majority—When binding—Suit to set 
aside by minority—For m of decree. 

It is not competent to a majority of co-sharers 
to grant a permanent lease of common land so as 
to bind the minority except in cases of unavoidable 
necessity or obvious benefit to the whole bedy of 
co-sharers or a valid custom to that eflect. Where 
a permanent lease so granted by the majority is 
sought to be set aside by the minority of the co- 
sharers and it is found that the transaction is not 
binding on the latier, the proper decree to be 
passed is one for possession in favour of the 
plaintiffs for themselves and on behalt of the 
other co-sharers. ( Wallis , C. J. and Sesliagiri 

Aiyar, J,) Raghavacharlu v. Govindasari 

41 Mad. 1068 : 48 1. C. 198 

35 M L. J. 402. 

- Right to aPcnatc—Pledge of tr r per f y. 

Under the law which governs the right of cc* 
owners, any two of them are not competent to 
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CO-SHARER—Right to alienate. 

pledge the credit of the others. (Wallis, C. J. and 
Seshagin Aiyar , /.) Raja of Arkal v Churia 
KuNhi KaNNaN. 31 I. C. 482 : 20 M. L. J. 632. 

- Right lo alienate- Power of—Lease of 

joint property by one — Effect. 

A perpetual lease of joint piopeity granted by 
one co-sharer is not binding as against the < thers. 
(Ashworth and Waz’.r Hasan, J.Cs.) Lal Maho¬ 
med Khan v. Mt. amaiul Fatima. 

26 0. C. 239 : 1924 Oudh 60. 

- Right lo alienate—Patti—Sale and moi t- 

gage by one sharer — Effect. 

One of the co-shaier* of a pa>ti cannot sell any¬ 
thing more than his joint inteiest in the plots 
subject to the result ol any paitition which may 
be made among the co-harers ot the patti or 
village. The purchaser is entitled to have his 
possession maintained subject lo the result of any 
partition that may lake place though his title 
would be confined to the inteiest which his vendor 
held in the plos or was capable ot translerring. 
(Kanhatya Lal , J. C.) Jarbandhan v. Data Uin 

1922 Oudh 46 

- Right to alienate—Least—Right of one 

lo challenge—Effect of partition. 

A co-sharer cannot grant a perpetual lease of 
any portion ot the joiot property so as to atlect 
the right of co-sharers. The validity of acts 
done toy one co-sharer to the prejudice of others 
can be challenged both belore and alter partition. 
(Kanhaiya Lal, A. J. C.) Xajammul v. Kandhai 
Lal. 18 1. C. 281. 

- Right to alienate—Transfer of occupancy 

holding without landlord’s consent. 

The co-shaTer landlord having purchased the 
occupancy holding in execution of a decree for 
rent can raise the question of transferability of the 
holding to the extent of his own share against 
the mortgagee of the holding though not as an 
execution purchaser, still in his superior right of 
co-sharer and evict him on proof of a mortgage 
without his consent. (Atkinson and Ada mi, JJ .) 
Narpat Singh v. Domilal Chowdhury. 

5? I. C. 511 : 1920 Pat. 200. 

- Right to alienate—Common land-Ouster 

—Dealing with a portion of the property ly one 
of co-sharers. 

Before a Court will make in the case of co¬ 
sharers. an order directing that a portion of the 
joint property alleged to have been dealt with by 
one of the co-owners without the consent of the 
others, should be restored to its former condition, 
the plaintiff must show that he has sustained by 
the act complained of, some injury which mate¬ 
rially affects h»m. 8 C»l. 708 ; 14 Cal. 189 ; 14 Cal. 
236 ;.9 All. 661. Ref. When there is a denial of 
the title of one of the co-owners by the other co- 
owneis and there is in law an ouster, the co- 
owner ousted is entitled to a decree for joint 
possession. (Dus, J.) Ram Nandan Sahay v, 
Jai Gob/nda Pandey. 62 I, C. 543. 

- Right to alienate—Lease—Common land 

—Lease by one—Suit for damages by other co¬ 
sharers. 


CO-SHARER— Suit for rent. 

It is not trespass for one co-owner A either by 
himself or i y his tenants to use or enjoy. The 
remedy of the other co-owner B, is to sue A but 
not his tenants for compensation. 18 Cal. 10 (F. 
C.): 19 Cal. 253 (P. C.); 23 Cal. 22 Rel. A co- 
sh-»ier landlord cannot recover compei saiion fir 
use and occupation from a tenant inducted into 
the land by another co-sharer landlord. (Das, J.i 
Satnarain Singh v. Anant Prosad. 

51 I. C. 31. 

- Right to alienate — Rights of - Mortgagee 

— Usufructuary—Allotment of plots to a different 
co sinner on partition. 

If a co-sharer mortgages specific plots in an 
undivided estate and tho^e plots are allotted to 
some other co-sharer on partition the mortgagee 
is entitled only to a money-decree and cannot 
Jollow the lands in the hands of the oilier co¬ 
sharers. (Chapman and Roe, JJ.) Mahesmwar 
I’ershad v. Lagaubanat Kuar. 39 I. C. 95 : 

3 P. L. W. 276. 

- Right lo alienate — Sale. 

A shater has an absolute right to dispose of his 
own shaie even while Hie property is undivided, 
subject to ihe right i.f pre-emption by co-hcirs. 
(Twomcy, J.) SUkRahmaniam Chetty v. Maung- 
Shue The.- 11 I. C. 781 : 4 Bur. L. X. 163. 

Suit for possession. 

- Suit for possession—Lands held in seve¬ 
rally—Dispossession—Rights of parties. 

A co-sharer dispossessed by another in a mahal 
where lands are held in severalty, is entitled ta 
recover separate possession even apart from the 
provisions of the Specific Relief Act. 26 All. 588. 
List. (Piggoit. J.) Mata Bhikh Singh v. Gaya 
Singh. 14 I. c. 680. 

- -—Suit for possession—Landlords—Suit for 

partition of a small portion of joint estate. 

Faities having, as fatnidars, a joint interest 
only in a small portion of a joint estate can sue 
for partition of that small portion. ^Chatterjee 
and Newbonld, JJ ) Kamada Sundari Mandal 
v. Shyama Kanta. 37 I. C 939. 

Suit for rent. 

- Suit for rent—Suit by some of the land¬ 
lords—Subsequent suit, 

A subsequent suit by a co-sharer landlord for 
the arrears of his shaie of rent is not maintain¬ 
able when in the previous suit for rent between 
another co-sharer and the tenant he was a party. 
(Newbould and Panton , JJ.) Kishore Mohan 
Talapatra v. Osi Framanick. 48 I. C. 536. 

- Suit for rent by two co-sliarer landlords. 

— Execution of decree—Sale—Right of other co¬ 
sharer. 

When a property passes to the auction purchaser 
in consequence of a sale of the tenure by one of 
the two co-sharer landlords who have obtained 
separate decrees for rent for the same period the 
other co-sharer landlord is not entitled 10 sell the 
tenure again in order to ratisfy his decree. (Brett 
and Sharfuddin JJ.) Nilambar Sahu v. Sut- 
tyo Priya Ghoshal. 14 I c. 568 ; 

10 C. W. N. 701- 
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CO-SHARER—Suit for rent. 

- Suit for rent — Landlords—Suit for share 

of rent — Division. 

A co sharer can sue ior his share of the rent if 
t.icre is such an arrangement, wiihout actual 
•division of the lands. In the absence of separate 
collection, one co-jfiarer can maintain a suit fur 
the whole rent making the other coshareis 
parties to the suit. 147 Cal 479, Expl. (D. Chat¬ 
ter fee and N. Chatter joe, JJ.) Shyama Charan 
Das v. Jogesh Chandra Roy. 14 I. C 292 : 

16 0. W. N. 774. 

- Suit for rent—Decree—Deft, not to be 

liable except for surplus not realised from sale of 
patni. 

Where a co-sharer zemindar obtained a decree 
against the tenant on condition that she can bold 
them personally liable only lor any surplus rem¬ 
aining unsatisfied after the sale ol the property in 
arreai and in execution, the patni was purchased 
by the zemindar co sharer heiself, held in a Sait 
ior arrears ot rent accrued due prior to the pur 
chase that the plff. could not obtain a personal 
decree against the defts. that the decree which 
the co-sharer landlord obtained was a money de¬ 
cree and the purchase was subject to the liabili¬ 
ty to the rent due prior to the sale. ( Caspcrsz 
and Chatter jee, JJ.) b HAT Hi BA LA DEBI v. Sakat 
Kamini DEBI. ’14 I. C. 49. 

- Suit for rent—Proportionate share—If 

binding on other co-sharer. 

A joint owner cannot sue for proportionate rent. 
But if the parties agree to accept and pay propor¬ 
tionate rent according to shares, there is nothing 
illegal in it. It is a question whether stranger 
co sharers will be bound by the agreement be¬ 
tween other sharers and the tenants. (Sankaran 
Nair and Ayling , JJ.) Srinivasa Varadachari 
v. Sami Reddi. *6 I.C. 458 : 

23 M L. J. 161 

- Suit for rent—Landlords—Right to sue 

for rent. 

A co-sharer landlord who has no light to sepa¬ 
rate collection cannot maintain a suit for rent 
without impleading the other sharers. 31 Cal. 707; 
•6 C W. N. 326, Foil. ( Mullick and Atkinson, 
JJ.) Madhya Nand Ram v. Mahomed Khan. 

42 I. C. 452 : 2 P. L. W. 227. 

Miecella eous. 

- Shamil at—Right to or grazing dues — 

Proprietary rights. . 

The meie payment of terni or grazing dues by 
a person who is not a proprietor, paying land re¬ 
venue, does not confer any right to share in the 
shamilal of a patti. (Sir John Edge.) Bagga v, 
Saleh. 19 C. W. N. 1023 : 29 M. L. J. 137 : 

2 L. W. 706 : (1915) M. W. N. 642 : 

6 P. R. 1916 : 29 I. C. 1005 : 

1 P. W. B. 1916 tP. C.). 

- Government revenue—Default in pay¬ 
ment of revenue—Purchase by defaulter or in 
connivance with him. 

A co-sharer who has defaulted to pay the G'w- 
•ernment dues and has thereby brought about the 
sale of the estate, cannot be permitted if he pur¬ 
chases the estate at the sale, to hold it to his own 
benefit to the exclusion of his co-owner. The 


CO-SHARER—-Miscellaneous: G 

position is similar when a tenant, in. violation of 
his agreement defaults to pay, on behalf of his 
immediate landlord, the dues of the superior 
holder and thereby brings about a sale of the 
interest of his land. 44 C. 373, 16 C. 194 ; 15C. 
W. N. 776 ; 12 C. L. J. 336 ; 10 M. 1. A- 540 ; 18 
W. R 240 ; 20 C L. J. 11 Re). The essence of 
the matter is taat the co-owner or lessee who 
thus acts in breach of his obligation contractual 
or fiduciary, cannot be permitted to ptofit by his 
own wrong to the detriment of the person whose 
interest it was his duty to protect. 12 C. L. J. 
336 ; 10 M. I. A. 540 ; 18 W. R. 240 ; 20 C. L. J. 
11 ; 24 C- W. N. 201 ; 30 C.L J. 475, Rel. (Moo- 
kerjee and Chotzncr , JJ.) LalitmohaN Sen v. 
Maxoranjan Ghosh Chaudhuri. 

36 C. L. J. 208 : 1923 Cal. 13. 

- Landlords—Suit for injunction by one 

co-sharer against tenants. 

One of several co-sharer landlords if be can 
make out a case has a right to obtain, an injunc¬ 
tion against a tenant, especially where the rights 
of the landlords will be jeopardized. (Chaudhuri 
and Walmsley , JJ,) Is war Chandra Saha v. 
Shashinath Dak. 65 I. C. 851. 

- Landlords—Purchase of occupancy hold¬ 
ing by one-- Purchaser , if settled raiyat. 

Where a co-sharer landlord acquires the 
occupancy right ol a rai>at, be holds the raiyat’s 
interest without the right of occupancy. Though, 
he occupies the land for more than 12 years, 
he does not become a settled raiyat so as to be 
protected from evic ion by an auction-purchaser 
uodcr the Bengal Land Revenue Sales Act. (Flet¬ 
cher, J.) Anowar Ali Khan v. Azizok Raha- 
man Khan. 65 I. C. 510. 

- Landlords—Settlement with tenant by 

some. 

It is open to some of the co-sharer landlords to 
make a settlement prop ortionate to tbeir share 
(Ncwbould, J.) Barkat AlI v. Das Kazi. 

53 I. C. 260. 

- Mines — Accounts—Working by one co¬ 
sharer— Money spent on mine—Partition- 
Equities. 

. In the absence of proof of actual ouster or des¬ 
truction of property one co-sharer cannot de¬ 
mand accounts from another co sbarcr for 
minerals taken by him out of the joint preperly 
unless he had shown that he had worked more 
than his fair share. No claim for account is main¬ 
tainable where the co-sharer knowing that the 
other co-sharer had been spending large sums of 
money to develop the mines acquiesced. His 
remedy is by a suit for partition in which cast 
the other co sharer should, if possible, be main¬ 
tained in possession of the portion of the proper¬ 
ty upon which he has spent money. ( Fletcher and 
Huda, JJ.) Bengal Coal Co., Ltd. v. Mako- 
Ranjan Dagchi. 44 j. c. 297: 

22 C. W. N- 441. 

- Co owners—Evidence of title—Living 

together Not indicative of joint ownership. 

Two Mahomedan cousins living together on a 
property would not indicate that they were joi®t 
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•o.vners thereof. ( Jenkins, C. J. and Mockerjec, J.) 
RiDHA KRisro Saha v. Umesh Chandar Chu- 
KERBUTTY. . 23 I. C. 588 : 19 C. L. J. 539. 

———Mesue profits—Recovery of possession by 
one co-sharer front another. 

In a suit by one o-sharer against another for 
recovery of possession of his share in certain 
joint property, mesne profits w.ll be awarded 
only if there has been an ouster. ( Jenkins , C. J. 
and Cliatterjce, J.) Gora Chand v. Keshale 
-Chundvr. 23 I. C 122 

- Raiyali interest—Purchase by co-sliaret 

<landlord - Rights of. 

A co-sharer landlord purchasing the interest 
of a raiyali, does not obtaio all the lawful privi¬ 
leges of the raiyat but if he purchases the rights 
of a person in khas possession he is entitled to 
all the rights. (Harrington and Newbould, JJ.) 
Cheragh Ali Pkoiohania v. Mohini Mohan 
Bardhan. 19 1. C. 615. 

- Right to use of water—Does not make a 

man a co-sliarer. 

The plaintiff s right to use the wa»er on the 
defendant's land does not make him a co sbarcr in 
the land itselt nor is the defendant’s title to the 
laod affected thereby. (Shadi Lai and Wilber- 
force , JJ.) Sadaman v. Lakku. 4 Lah. L. J. 614. 

- Shamilat land—Abandonment—Sale of 

Khcwat. 

Rights in Shamilat lands are independent 
•rights. A sale of a khewat holding without any 
reference to the Shamilat ivould not result in the 
•conveyance of the Shamilat. The question 
whether rights in the Shamilat had been aban¬ 
doned after the sale of Khewat, is one of fact and 
(he High Court is bound by the finding of the 
lower ap^ellat; Court. (Broadway and Mar- 
tineau.JJ.) Wali v. Mahomed. 

4 Lah. L. J. 221 : 
1922 Lah. 34. 

- Shamilat—User of excess area fo r pri- 

vate\purposes of the proprietor. 

Where toe a ea over which grazing rights ex¬ 
tend is larger than that required by the persons 
with those rights a proprietor may use the excess 
for hij own puiposei. The defts. cannot prevent 
him from developing any excess area and using it 
to its best purposes. 31 Cal. 503; 86 P. R. 1911 ; 
119 P. R. 1899 ; 100 P. R. 1830, Foil. ( Wilber force, 
J.) Kaktar Singh v. Ralla. 

67 I C. 806 : 2 L L. J. 44. 

- Common well —Right to irrigation — 

Implied right. 

Where several persons jointly own a well, it is 
•implied in their covenant of partnership in the 
well that each co-sharer shall have a right to take 
water through the more adjacent field The line 
of irrigation, once determined, cannot be altered 
at the caprice of any co-sharer and it is a fair 
presumption that the shortest line would be that 
•salected by the co-sharers, (le Rossignol, J.) 
Jana v. Dogat. 2 P. W. R. 1920 : 

2 U. P. L. R. (Lah) 18 : 64 I. C. 104 : 

21 P. L. R. 1920. 


CO-SHARER —Miscellaneous. 

- Shamilat—Appropriation by section to 

its use—Appropriation for particular use. 

A takia built on a'khamilat' should not be con¬ 
verted into a mosque thereby diverting the 
property from the purpose for which it was given 
and depriving a considerable rectum of the com¬ 
munity of its use. (Dundas, J.) Maula Baksii v. 
Dasondhi. 5i i.c. 853. 

- Shamilat—Right to grazi. 

The members oi a village community can graze 
their cattle when wajib ul arz entitles th.m to do 
so. ( Scott-Smith and Marhucan, JJ.) Munshi- 
ram v. Maya. 48 I. C. 846 : 

122 P. B. 1918. 

Shamilat--Suil for dccIaralion-Shamilat 
dch recorded as Shamilat Ural—Acquisition by 
Government. 

Plfls. sued for a declaration of ownership of 
a share oi the village shamilat. The suit land 
was entered as a shamilat deh in seitlements of 
1856, 1868. 1891 and 1892 but in 1893 the land 
was shown as shamilat of taraf Bedi— one of the 
3 tarafs in the village. Portions of the land 
having been acquired by the Government in J906 

and again in 1911 compensation money was taken 
by the Bedis. Held, that the old entries being 
all in plff.'s favour, the admission of B;dis meant 
nothing more lhan that the bedis should comioue 
to manage the laud taking whatever income 
might accrue and incurring whatever expense 
mignt occur. The action ol the Bedis in 1911 in 
taking all the compensation money was a fresh 
invasion of the pltfs\ rights and Ihe suit was, 
therefore, within time. ( Chcvis and Shadi Lai, 
JJ.) Marnam Singh v. Makhan Singh. 

44 I. C. 31 : 43 P. W. R. 1918 : 

21 P. L. R. 1918. 

- Shamilat — Agreement to partition 

according to revenue shares. 

The latest settlement is the guide for enforcing 
an agreement to divide according to revenue 
shares. (Shadilal and Jones, JJ.) Nawali v. 
Mahomed Hayat. 33 I. c. 1006 : 

29 P. W. R. 1916. 

- Ejectment—Joint holding—Co-sharer in 

possession for cultivation—If can create occu¬ 
pancy tenure—Remedy of other co-sharers.- 

No co-sharer of a joint holding can create an 
occupancy tenuie in any field though he i& in 
possession ot it separately for purposes of culti¬ 
vation aDd any one vvho creates such a tenure 
can be trea’ed as a trespasser and a suit will lie 
to eject him from the joint holding. ( Kensington , 
J.) Duni v. Ali Muhammad. 

18 I. C. 857 : 8 P. W. R. 1912 : 

144 P. L. R. 1912. 

■- Shamilat — Malik-i-quabza's incompe- 

lency to get sha r e in shamilat. 

Ordinarily a malik-i-quabza cannot have a 
share in the shamilat and he must prove that he 
has a share • The mere fact of his having bioken 
a bit of shamilat and having been allowed to 
retain it on partition of a portion of the shamilat 
does not sufficiently discharge the burden ol 
proof specially where in three successive sethe- 
ments he is recorded as being malik-i-quabza 
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only. 53 P. R. 1879, Foil ; 5 P. R. 1867 ; 113 P. 
R. 1900, Dist. (Shah Din and Cluvis, JJ.) FAZAL 
Dad Khan v. Wakis Khan. 9 I C. 230 : 

10 P. W. R. 1911. 

- Rent—Collection of—Liable, to be distri¬ 
buted proportionately. 

The pltf. sued the deft, to recover his share of 
the Feislicush they had paid on the Mitta which 
they two owned in common the delts.' share being 
one-lcuith. The defence was that a fourth of the 
amount collected by the plff. as rent was due 
from him. The p’ff. contended that the collection 
amounted to his share and did not exceed it. Held 
that the plff. ought to be deemed to have collect¬ 
ed the lent on behalf of all the owners and so it 
ought to be proportionately distributed. 

Per Sadasiva Aryar , J —Where rents are 
collected by a Osharer expressly as his own 
share and paid by the tenants expressly for such 
share, the collection is lor the share ot the co¬ 
sharer collecting it and is not liable to be distri¬ 
buted among all the co sharers. (Olafield and 
Sadasna Aiyar,JJ .) Sivanarasa v. Doraisami. 

8 L. W 91 : 35 M. L. J. 272 : 

41 M. 861 : 24 M. L. T 247 : 

45 I. C. 463 : (1918) M. W. N. 614. 

- Suit for shaie of profits—Right to mte 

rest. 

A co sharer is not entitled to interest on his 
share of the prefit unless there has been a refusal 
by the o her co-sharers to pay th6 foimer his 
share of the profit. An offer tc pay only a frac 
lion ot the sum due to the co-sharer is tanta¬ 
mount to a refusal. 15 N. L. R. 85, referred to. 

(Hath fax , A. J C.) Yado Prasad v. Ganga Ram. 

1923 Nag. 211. 

- Co-sharer—Shamil at Patti in Thak — 

Effect of. 

Where a village consists of various thaks, 
divided into various patties, the revenues of 
which are payable ai d the rents of which are 
collected by each pattidar separately, the mere 
fact that the pertition of a particular thak :s 
imperfect as containing a shainilat patli does not 
n ake pattidar in one patti a co-sbarer in another 
patti. (Lindsay, J. C.) Durga Singh v. Gaya 
Singh. 36 I. C. 55 : 3 0. L. J. 309. 

- Patti—Ikrar Makkam debt—Custom- 

Ejectment. 

Plaintiff, pattadar sued to eject defts. other 
paltadars of the village who had directly obtained 
portions of bouse sites from the tenants oi the 
plaintff and added them to their own. This was 
contrary to Ihe Ikrar Malikkam debt. Held , that 
the plaintiff could maintain the suit. (Lindsay, 
J. C.) Bhaiya Kandhai Parshad v. Gouri 
Shankar. 211 C. 256. 

- Frofits. 

A co-shater in possession of land in excess of 
his sbate under a private arrangement between 
the co-sharers is not liable to account for profits 
to the co-sharer who has land less than he is 
entitled to. ( Chamber , C. J. and Jwala Prasad, 
J.) Bhaijkath Goenka v. Ajab Lal Jha. 

33 I. C. 371. 


COURT FEES. 

COSTS. 

See also (D Civ. Pro. Coie. S. 35. 

(2) Practice. 

- Co-defendants — Contribution—Right of, 

when excluded. 

Where several defendants ha\e different anta- 
goii.tic and exclusive defences, ihtre is no 
contribution in the absence of special contract to 
the contrary. (Fyves and Stuart , JJ.) Parsottom 
Das Kolapuri v. Lachmi Nakain. 

L. R. 3 A. 557 : 20 A. L. J. 880 : 45 A. 99 : 

1923 A. 67, 

- Divorce—Liability cf husband—Rule 

and exceptions — A pp eat. 

Costs in a divorce juitare on ihe husband. 

( Schwabe , C. J, and Ramesam , /.) Pritchard v. 
Pritchard. 45 M. L J. 327: 18 L. W. 354: 

1924 M. 160. 

COTENANCY. 

See Co-sharer. 

CO-TENANT. 

Sre CO-SHAREP. 

CO-TRUSTEE. 

See Trusts Act. 

COUNSEL. 

See (l) Legal Practitioner. 

(2) Practice. 

COUNSEL'S FEES. 

See Legal Practitioner. 

COUNTER-CLAIM. 

See Civ. Pro. Code, O. 8. 

COUNTERPART. 

See (1) Lease. 

(2) Evidence Act, S 65. 

C0-URALANS. 

See Malabar Law, 

COURT. 

See also (1) Civ. Pro. Code, Ss. 9 and 20. 

(2) Practice. 

(3) Jurisdiction. 

- Calcutta Improvement Tribunal — If a 

Court. 

The President of the Calcutta Improvement 
Tribunal is a Civ 1 Court having power to make 
an order lor costs and an inherent power to execute 
such order for costs made by him. (Chatterjea 
and Cholzner , JJ.) Bata Krishna r. A. K. Uoy, 

68 I. C. 177 : 26 C. W. N. 30. 

COURT FEES. 

-- -Conditional Decree. 

See (1) Court Fees Act. S. 7 (Iv) (c). 

(2) Do. Sch. I Art. 1. 

(3) Do. Sch. II, Art. 17 ▼>)• 

(4) Do. s. 7 (ix) 

-Execution Orders. 

See also (I) Coi rt Fees Act. Sch. I, Art 1. x 
12) Do. Sch. II, ART. 11- 

-Insnfficent Court-Fee. 

See Court Fees Act. S. 12, 
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C0URT-FEE3. 

-—r-Pauper. ., 

Sex C. F. Code. O. 33, R, 7. 

|f*, , 

-Reduotion. 

See Court- Fees Act, S. 10. 

■Petition to support decree is not cross- 
objections—'No ad valorem Court-fee payable. 

Where for ihe purpose of supporting the decree 
dismissing plaintiffs claim on any ground, even 
on a ground other than ihat taken bV the Court 
of first instance, respondents filed a petition stating 
the reasons on which they supported the decree, 
it does not amount to cross-objections for which 
an ad valorem court-fee was payable. (Banerjee 
and Ryves , Jj.) Ram Persad Kalwar v. Mr. 
AJAMasia. 44 All. 677 : 

J 1922 All. 280, 

- Execution orders—Appeal against order 

under S. 144, C P. C. 

A two rupee Court fee is sufficient for an ap¬ 
peal to the High Court against an order passed by 
the lower Court under S. 144, C. P. C.. it being an 
order deciding a question falling under S. 47 (1). 
C. P. C. 0 I. C. 125. Kef. (C hatterjee, J.) Madan 
Mohan Dev v. Nogendra Nath Dey. 

39 I. C. 640 : 21 C. W. N. 644. 

-— Administration suit— Ad valorem fee. 

Every creditor, putting his claim after the pre¬ 
liminary decree and the settlement of the claims 
of other creditors, must pay ad valorem fee. 

(Mookerjec and Cuming , JJ.) SasI Biiushan 
Bose v. Manindra Chandra. 

44 Cal. 890 :38. I. C, 835: 24 C. L. J, 448 : 

21 C. W. N. 310. 

- Determination of amount—Duty of 

Court—Suit for declaration that decree is not 
binding. 

To determine the amount to be paid as Court- I 
fee, the Court has g .t to l:ok at and see in each 
particular case what is the nature of the relief 
claimed and lor that purpose it must look at the 
allegations that are contained in the plaint. The 
Court-fee payable in a suit lor a declaration that 
a certain ex parte decree is not binding on the 
plaintifl, is Rs. 10 ; and not an ad valorem Court- 
fee on the amount of the decree sought to be de¬ 
clared invalid. [Fletcher and Teunon, JJ j Bagala 
Sundari Debi v. Prosanna Nath Mookerjeb. 

,4 , . 36 I. C. 797: 21 C. W. N. 375. 

• • 

Suit for declaration—Correction of rent 
entry Rents varying according to castes and 
occupations. ,, ,,, 

In a suit instituted for a declaration that an 
entry in turd rewaa is wrong and may be coriect- 
ed, where the defendants belonged to different 
castes and followed different occupation and 
the rents payable by them differed. Accord¬ 
ingly, held that as the furd rewaz if the 
plaintiff's player were granted would show diffe¬ 
rent rents payable by different classes of tenants 
one suit however might be instituted against such 
of the tenants a 9 belonged to the same caste and 
followed the sqme occupation with a court-fee of 
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ten rupees, because the same declaration would 
have to be made with respect to all the said ten 
tenants. And it was also held that with respect 
to each class of tenants a separate suit ought to 
be instituted. (Chaiterjea and AJullick, JJ) 
HARIHAR PrOSAD V. ISWAKDWARI SlNGH. 

30 I. C. 862 (2): 22 C. L. J. 67. 

--* Decree passed against one of several 

defendants Appeal sons to make other defend¬ 
ants Fable. 

In a suit for recovery of money brought against 
several persons the trial Court passed a decree 
against one ol them. The plaintiff preferred an 
appeal so as to make the other defendants jointly 
liable for the decree amount. On a question aiis- 
ing as to the amount of Couit-lee payable on the 
memorandum of appeal, held that ad valorem 
Court-fee ought to be paid. 86 P.R. 1912 followed. 
[Shadi Lai . C. J. and Abdul Qadir , J .) Ram Kis- 
hen V. Harde Ram. 1923 Lah. 135. 

- Suit for possession —Decree on condition 

of paying a certain sum—Appeal. 

Where in a suit for possession a-decree is pass¬ 
ed on condition of the plaintiff paying a certain 
sum of money to the defendants as in a redemp¬ 
tion suit and the plaintiff appeals against that 
liability, he must pay ad valorem court-fee thereon 
59 I. C. 667 Rel. ( Abdul Raoof and Harrison , JJ.) 
Tikkan Ram v. Bosa Ram. 

4 U. P. L. R. (Lah) 77 : 1922 Lah. 440. 

- Pre-emption suit—Market value of the 

property. 

Where in a pre-emption suit Court-fee is to 
be paid on the market value of the property sold 
the value of the suit should be determined with 
reierence to what the value was on the date of 
the sale and not on the date of the institution of 
the suit. [ Scott-Smith . J.) Sher Mahamad v. 
Ahmad Said. 1924 Lah. 380 . 

• 

Partition suit — Appeal relating to certain 

items. 

Where the memorandum of appeal from the 
final decree in a partition suit attacks various 
items allowed or disallowed in the final decree, 
ad valorem court-fee should be paid on the items 
(Broadway and Martincau, JJ.) Muhammad 
Majid Ullah Khan v. Muhammad Hamid Ullah 
Khan. 1924 Lah. 325 . 

- Appeal— Rejection of plaint for non¬ 
payment 0 ) court-fee—Extension of time. 

An order rejecting a plaint for non-payment 
of extra Court-fee amounts to a decree, and the 
memorandum of appeal from that decree must 
bear an ad valorem Court-fee. Where a memo¬ 
randum of appeal was presented bearing a Court- 
fee label of Rs. 2 and it was pointed out to the 
appellant that the document was insufficiently 
stamped and the memorandum of appeal was con¬ 
sequently returned to him, but he refiled it with¬ 
out making up the deficiency in the Court-fee. 
Held, that no valid memorandum of appeai 
was presented within the period of limitation 
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prescribed for the appeal, and that no 
adequate ground for the extension of the period 
has been established. (Shadi Lal, C. 7. and 
Wilber force , 7.) Shahu v. Bakri. 

67 I C. 901 : 3 Lah. L.J, 237. 

- Ay peal—Instalment decree—Court-fees. 

In an appeal from an instalment decree Court- 
fees must be paid on the difference between the 
amount claimed in appeal and the amount decreed 
and also on the difference to the appellant be¬ 
tween getting his money on the date of the decree 
under appeal and getting it by instalments as 
ordered. ( Jhonstone and Chevis.JJ.) Gobind 
Lal v. Rao Baldeo Singh. 226 P. L. R. 1914 : 

128 P. W. R. 1914 : 24 I. C. 931 : 12 P. R. 1915. 

- Memorandum of appeal — Valuation. 

If the appeal in a suit lor accounts is from the 
whole decree the appellant is bound by the plaint- 
tiff's valuation in the plaint. (Spencer, J.) DamodaR 
Padhand v. Haribhandhu Patnaick. 

(1921) M.W.N. 558: 70 I. C. 392 : 14 L. W. 389. 


- Cross objections — Subject-matter incapa¬ 
ble of money valuation—Reasonable valuation. 

Where the subject-matter of certain cross-ob¬ 
jection cannot be valued in money the Court 
should accept any reasonable valuation put by 
the appellant. [Kanhaiya Lal, J. C. and Lyle, 
A. 7. C.) Rejeo Lochan Maharaj v. Ram 
Manohak Prasad. 25 0. C. 275: 

1923 Oudh 44 (1). 


.- Interest—Future. 

Court-fee on an appeal relating to future in¬ 
terest is charged on the amount up to the date of 
presenting the appeal. (Lindsay, J. C.) Gohar- 
dhan Das v. Narendra Bahadur Singh. 

22 0 C. 1 : 50 I. C. 798 : 1 U. P. L. R. (J. C.) 29. 


- Declaratory suit—Property in the cus - ; 

todyct Court—Court-fee payable. ! 

The property was in the custody of the Court ; 
all that the pltf, had to do was to establish bis 
title to the property. Therefore, it is only neces¬ 
sary for him to file a suit for a declaration of his 
title to the propeity, but not for recovery of pos 
session, it is enough if the court-fee is paid as in 
a declaratory suit. (Das and Kulwant Sahay, 77.) 
Saburi Pandeu Ram Khelawan Pande. 

1924 P. 385: 


_ Cross objections—Mere criticism of judg- 

iU Mere criticism of a judgment cannot be filed as 
cross-objections. Where there is nothing in the 
decree to which objection or exception could be 
taken by a party in whose favour a suit is dismis¬ 
sed with costs, and he files some critcisms of the 
judgment as cross-objections, it should not be 
accepted by the office. Such a petition does not 
tequire any stamp at all. (Roe, J.) Sahdeo 

Narain Deo v. Kusum Kumari. 

1 P 258 : 1922 P. 483 (2 . 


--- Mortgage suit—Interest between date of 

suit and decree—Appeal—Court-fee, if payable on 

ipteresl. 


Where the decree in a mortgage suit awarded 
the amount claimed in the plaint and also 
the interest from the date of the institution 
of the suit to the date of decree: Held. 
in calculating court-fees for purposes of 
appeal, the amount of interest awarded in addition 
to that claimed in the plaint should also be taken 
into consideration. 10 M. L J. 144 ; 13 Mad. 508 
and 30 Cal. 516 ref. to. (/wala Prasad, A. C. J. 
and Ross, J ) Jamuna Rai v. Ramtahal Raut. 

1 P. 19 :3 P. L. T. 790 : 1922 P. 887 (2). 


- Interest— Future interest — Ex-partc 

decree—Appeal—Interest after period of grace. 

A decree-holder is as a matter of right entitled to 
interest at the rate of 6 per cent, per annum from 
the date of grace up to the date of realization. If 
no such interest is allowed and the decree-holder 
appeals, he is not liable to pay court-tee on in¬ 
terest due in the interval between the expiry of 
the period of grace and the ^ate of hearing of the 
appeal. 17 B. 41, Ref. (Adami and Bucknill, J.) 
Bhagwati Frasad Singh v. Bishnu Ppagash 
Narain. 6 P. L J. 676 : 

3 P.L.T. 310 : 1922 Pat 73: 

1922 P. 386. 

- Deficiency of. on cross-objections in lower 

court—No appeal relating thereto—High Court 
can levy. 

Where in the lower appellate court there was a 
deficiency of Court-fee on a memorandum of 
cross objections which was not noticed, the High 
Court has an inherent power to insist on the pay¬ 
ment of the same, even though the appeal does 
not relate to the subject-matter of the memo¬ 
randum of cross-objections in the lower Court. 
(Miller, C. 7. amt Adami, J.) Rasik Behahi 
Prasad Chaudhuri v. Hridoy Narain. 

3 P. L. T. 327: 1 P. 471 : 

1922 Pat. 162 : 1922 P. 284. 


- Execution orders—Recovery of interest. 

A party is required to pay a Court-fee upon the 
sum for the recovery of which he seeks the assis¬ 
tance of the Court in proceedings under S. 47 of 
the C. P. Code which are of the nature of a suit. 
Where a decree-holder sues to recover a sum 
as interest in addition to the sum named in the 
decree he must pay Court-fees on the amount he 
claims. 17 Bom 41, Not foil. [Roe, J.) TaRAH 
Pada Mitra v. Jagdamba Kumari. 52 I. C. 802. 

- Determination of — Evidence. 

To decide if a suit has been valued properly 
tor purposes of Court-fees evidence should be 
recorded on the point. An application for the 
appointment of a curator under Act XIX ol 1841, 
which contains a description of the value of the 
property does not impose a corresponding obliga¬ 
tion as to the stamp duties leviable on it, and 
hence is not a sate creterion as to the value of 
the property. A decision as to valuation based on 
it cannot be sustained. ( Fawcett . /. C. and Ray¬ 
mond , A, J. C.) Ramdas v. Ajudhiadas. 

63 I. C. 685 : 14 S. L. B. 187. 


/ 
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STATUTE INDEX. 


Account, procedure in suits for, when the decreed 
amount exceeds the claimed one, Si 11. 

Administration, certificates of, Sa. 19A—19K (Ch. 
IIl-A.) 

Administration, Letters of, Ss. 19A—19K. (Ch. III- 
A) 

Administration, Probates of, Ss. 19A—19K. (Ch. 
III-A.) 

Administrator not compensating for low payment 
when discovered. S. 19G. 

Administrator to give proper security before 
lexers are stamped. S. 19F. 

Admission of improperly paid documents, in 
criminal cases, S. 33. 

Amended document, S, 29. 

Annuities computation of fees in suits for, S. 7 ; 

Appeal against any municipal tax exempted, S. 
19. xxi 

Aopcal against chaukidari assessment exempted, 
S. 19, xxi. 

Appeal from decree not having tbe force of decree 
to a civil court, ach. II, Art. 11. 

Appeal to a Bjard of Revenue from a decree not 
having its force, Sch. IT, Art. 11. 

Appeal to a chief commissioner from a decree 
not having its force, Sch. II, Art. 11. 

Appeal to a High Court from a decree not having 
its force, Sch. II, Art. 11. 

Appeal to a Revenue Court from a decree not 
having its force, Sch. II, Art. 11. 

Appeal where subject matter does not exceed 
Rs. 5, Sch. I, Art. 1. 

Appeal where subject matter does not exceed 
Rs. 100. Sch. I, Art. 1. 

Appeal where subject matter does not exceed 
Rs. 1,000, Sth. I, Art. 1. 

Appeal where subject matter does not exceed 
Rs. 5,000, Sch. I, Art. 1 

Appeal where subject matter does not exceed 
Rs. 10,000, Sch. I. Art 1. 

Appeal where subject matter dees not exceed 
Rs. 20,000, Sch. I, Art. 1. 

Appeal where subject matter does not exceed 
'■ Rs. 30,000. Sch. I, Art. 1. 

Appeal where subject matter does not exceed 
Rs. 50,000 Sch. I, Art. 1. 

Appeal where subject matter exceeds Rs. 50,000, 
Soh. I. Art. 1. 

Application containing a complaint of non-cogni- 
zable offence to a criminal court, Sch. II, 
Art. 1. 3 •' ; .1 

Application for compensation to acquisition of 
property and for public purposes exempted, 
s. 19, xxii. 

Application tor Government irrigation water ex¬ 
empted, S. 19, x. j 

Application for leave to appeal as a pauper to a 
commissioner. 8ch. II, Art. 3. j 

Application for leave to appeal as pauper to a 
District Court, Soh. II, Art. 3. 

Application for leave to appeal as a pauper to a 
High Court, Sch II, Art. 1. 


Application for leave to extend cultivation to a 
land revenue, exempted, S. 19. xi. 

Application for leave to relmguish land exempt¬ 
ed, S. 19, xi. 

Application for leave to sue as pauper, Sch. II, 
Art. 2. 

Application for review after 90th day of decree. 
Sch I, Art. 4. 

Application for review on 90th day of decree, 
Sch. I, Art. 4. 

Application for review presented before 90th day 
of decree, Sch. I, Art. 6. 

Application for serving notice of rent enhance¬ 
ment exempied, S. 19, xii. 

Application for summons of a witness to produce 
a document exempted, S. 19. xiv. 

Application for summons to produce or file an 
exhibit exempted, s. 19, xiv. 

Application of a witness for summons to give 
evidence, exempted. S. 19 xiv. 

Application to any civil court to obtain copy, Sch. 
II, Art. 1. 

Application to any municipal officer for conser¬ 
vancy, Sch. II, Art 1 

Application to any municipal officer for improve¬ 
ment, Sch. II, Art 1- 

Aoplication to chief court of the Punjab where 
the subject matter docs not exceed Rs. 25, 
Sch. 1, Art. 13. 

Application to civil court subject matter not ex¬ 
ceeding Rs. 50. Sch. II, Art. 1. 

Application to civil court to call for records in¬ 
volving postal charges, Sch. II, Art. 1 A. 

Application to civil or revenue officer, not other¬ 
wise provided for, Sch -II, Art. 1. 

Application to criminal court to obtain copy, Sch 
II, Art. 1. 

Application to customs officer by person dealin» 
with Government, subject matter relating to 
those dealings. Sch II, Art. 1. 

Application to cut timber in Government forest 
exempted, s. 19, xix. 

Application to deposit in court revenue, Sch. II, 
Art. 1. 

Application to deposit in rent, Sch. II, Art. 1. 

Application to determine the compensation by 
landlord to tenant, Sch. II, Art. 1. 

Application to excise officer by person dealing 
with Government, subject matter relating to 
those dealings, Sch. II, Art 1. 

Application to Judicial Commissioner's Court. Up¬ 
per Burma, where subject matter does not 
exceed, Rs. 25. Sch. I, Art. 15. 

Application to Judicial Commissioner, Upper 
Burma, where subject matter exceed Rs. 25.- 
Soh. 1, Art. 15. 

Application to Land Revenue officer by any land¬ 
holder dealing with Government, subject 
matter relating to those dealings, Sch. II, 
Art. 1, 
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Application to Lower Burma Chief Court for revi¬ 
sion, where the subject matter does not 'ex¬ 
ceed Rs. 25, Sch. I. Art. 14. 

Application to Lower Burma Chief Court, where 
tne subject matter exceeds Rs. 25, Sch. I. Art 14. 
Application to Magistrate by person dealing With 
Government, subject matter relating to those 
dealings. Sch. *1, Art. 1. 

Application to receive money due from Govern¬ 
ment exempted, S. 13, xx. 

Application to Re\enue Court to obtain copy, 
Sch. II, Ait. 1. 

Application to serve notice of relinquishment of 
land, exempted, 8. 19, xii. 

Application to the Chiei Court of the Punjab 
where the subject matter exceeds Rs. 25, Sch. 

I, Art. 1 3. 

Application to the financial commissioner of the 
Punjab lor revision, where the subject matter 
does not exceed Rs. 25, Sch. I. Art. 13. 

Application to the financial commissioner of the 
Punjab for revision, where the subject matter 
exceeds Rs. 25. Sch I, Art. 18. 

Application uDder Act X of 1859, Sch. II, Art. 13. 
Application under. See S. 23 cf Cr. P. C., Sch. 

II, Art. 18. 

Application when given to a High Court, Sch. II, 

Art 1. . 

Arrears ot maintenance computation of fees in 
suits for, S. 7. i. 


Art. 3, Repeal of, Sch. I, Art. 3. 

Art. 8, Repeal of, 8ch. II, Art. 8. 

Art. 9, Repeal of, Sch. II, Art. 9. 

Art. 19, Repeal of, Sch. I. Art. 10. 

Art. 15, Repeal of. Sch. II, A t. 15. 

Art. 16, Repeal of, Sch. II, Art. 16. 

Attachment, fees to set aside. S. 7, viii. 

Award, fees in specific performance of, S. 7, x a. 
Bail bond by a Magistrate. Sch. II, Art. 6. 

Bail bonds exempted, S 19, xv. 

Bombay Presidency, value of land in, S. 7 v. 
Cancellation of stamps, S. 30. 

Caveat, Sch. II, Art. 12. 

Certain documents, exemption of. S. 19. 
Certificates of administration, Sb. 19A—19 K (Ch. 

Ill A.J 

Certificate of debts where the property value does 
not exceed Rs. 50.000 Sch. I, Art. 12-A. 
Certificate of debts where the property value ex¬ 
ceeds Rs. 50,000, 8ch. I Art. 12 A. 

Certificate of debts where the property value 
exceeds not Rs. 10,000, Sch. I, Art. 12-A. 

Certificate of securities where the proper tv value 
does not exeeed Rs. 10,000, Sch I. Art. 13A. 
Certificate of securities where i ,h o e property value 
does not exceed Rs. 50.000, Sch. 1, Art. 12-A. 
Certificate of securities where property value 

exceeds Rs. 50.000,,Sch. I. Art. 12-A. 
Certificate under Succession Certificate Act, in 
any case, Sch. 1. Art. 12. 

Charge to a police officer ot Bombay or Madras 
exempted. S. 19, xvi. 

Chief controlling Revenue authority, defined, 8. 2. 
Cognizable offence, written examination of the 
complainant for, 8. 18. * • 

Collection of fees by stamps, 8 25. 
Commencement of Act, 8. 1. 

Commission, power to issue to ascertain nett pro¬ 
fits and market value, 8 . 9. . ‘ 


r 


Compensation, computation of fees in suits for, 
S. 7, i. 

Complaint of a municipal officer exempted, S. 19, 
xviii. 

Complaint of a public servant exempted, S. 19, 
• • • 
xv in* 

Complaint of a Railway servant exempted. S. 19, 
xviii. 

Computation of fees in certain suits, S. 7. 

Computation of lees in suits for damages, com¬ 
pensation, arrears of maimenance, annuities, 
other periodical sums, S. 7, i. 

Confirmation ol rules made by High Courts. 8. 20. 

Contract of lease, lees in specific performance 
of, S. 7, x c. 

Contract of mortgage, fees in specific perfor¬ 
mance of, 5. 7 , x b 

Conlracl of sale, Kees in specific performance of, 
S. 7, x a. 

Copy ot account where words do not exceed 36o, 
Sch. 1, Art 9. > 

Copy of a decree haviog the force of decree where 
subject matter exeeds Rs. 56, Sch. I, Art. 7. 

Copy of any other order, where words do not ex¬ 
ceed 360, Sch. I, Art. 9 

Copy of any Revenue, where words do not ex¬ 
ceed 360, Sch. I, Art. 9. 

Copy of decree having the force of decree where 
subject matter does not exceed Ks. -0, Sch. 
I, Art. 7. 

Copy of document liable tS stamp duty, the stamp 
duty exceeding eight annas, Sch. I, Art. 8. 

Copy of document liable to stamp duty, the stamp 
duty not exceeding 8 annas, Sch. 1. Art. 8. 

Copy of judgment not having force ot decree, 
where subject matter does not exceed Rs, 50 
Sch. I. Art. 6. 

Copy of judgment not having the force of decree 
where subject matter exceeds Rs. 50, ( Sch. I, 
Art. 6. 

Copy of judicial proceeding where words do not 
exceed 36U, Sch. I, Art. 9 

Copy ot order having the force of decree where 
subject matter does not exceed Rs. 50. Sch. I, 
Art. 7. 

Copy of order having the force of decree where 
subject matter exceeds Rs. 50, 8ch. I, Art. 7. 

Copy of order not having the lorce of decree 
where subject matter exceeds Rs. 50, Sch. I, 
Art. 6. 

Copy of Report where words do not exceed 
360 Scb.il, Art. 9. 

Copy of siatement where words do not exceed 
360. Sch. I, Art. 9. 

Counter claim where subject matter does not ex¬ 
ceed Rs. 5. Sch. I, Art. 1. 

Counter claim where subject matter does not ex¬ 
ceed Rs. 100, Sch. I, Art. 1, 

Counter claim where subject matter does not ex¬ 
ceed Rs. 1,000. 8ch. I, Art- 1. 

Counter claim where subject matter does not ex¬ 
ceed Rs. 5,000, Sch. I, Art. 1. 

Counter claim where subject matter does not 
exceed Rs. 10,000, 8ch. I, Art. 1. 

Counter claim where subject matter does not ex¬ 
ceed Rs. 20,000, 8ch. I, Art. 1. 

Counter claim where subject matter does not ex- 
ceed Rs. 30.000, Sch. I, Art. L 

Counter claim where subject matter does not ex¬ 
ceed Rs. 50,000, Sch. I, Art. 1. 

Court fee, relief for too high, being paid, S. 1®'^- 
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Cross objection where subject matter does not 
exceed Rs. 5, Sch. I, Art. 1. 

Cross objection where subject matter does not 
exceed Rs. 100 . Sch. I. Art 1. 

Cross objection where subject matter does n>t 
exceed Rs. 1,000, Sch. I Art, 1. 

Cross objection where subiect matter does not 
exceed Rs. 5,000, Sch. I. Art 1. 

Cross objection were subject matter does not ex¬ 
ceed Rs 10,000, Sch. I. Art 1. 

Cross objection where subject matter does not 
exceed Rs. 20,000. Sch. I, Art. 1. 

Cross bjection where subject matter does not 
exceed Rs. 30,000, Sch. I. Art. 1. 

Cross objection where subject matter doe 3 not ex¬ 
ceed Rs. 50 000. Sch. I, Art. 1- 

Cross objection where subject matter exceeds 
Rs 50.000. Sch. I. Art. 1. 

Damages. Computation of tees in suits for. S. 7 i. 

Debts of a deceased paid out of his estate. Relief 
for, S. 19 B. 

Decision of question as to valuation, S. 12. 

Decision of question of valuation by a court of 
appeal, S. 12 . ii. 

Decision of question of valuation by a court of 
reference. S. 12, ii. 

Decision of question of valuation by a court of 
revision, S. 12 , ii. 

Dismissal of suit for non-payment of additional 
fees S. 10 , ii. 

Document, amended, 8 29. 

Documents inadvertently received, stamping of. 
8 . 28. 

Estate, defined. S. 7. v. 

Executors wot naving full for low payments when 
discovered, 8 . 19-G. 

Exemption of a complaint of a municipal officer 
8 19 xviii. 

Exemption of a complaint of a public servant 
8 . 19, xviii. - ■ 

Exemption of a compliant of Railway servant 
8 . 19, xviii. ? 

Exemption of a petition bv a prisoner under 
restraint of any court. S. 19, xvii. 

Exemption of appeal against any municipal tax. 

8 . 19, xxi 

Exemption of appeal against chaukidiri assess¬ 
ment. 8 19, xxi. 

Exemption of application for compensation to 
acquisition of property for public purposes. 

8 . 19. xxii. 

Exemption of application for Government irriga¬ 
tion water. 8 . 19. x. 

Exemption of application for leave to extend 
cultivation to a Land Revenue officer, S 19 xi. 

Exemption of application for leave to relinquish 
land to a Land Revenue officer, 8 . 19, xi. 

Exemption of application for service of notice of 
relinquishment of land exempted, S. 19. xii, 

xempt'on of application for summons to produce 
or file an exhibit, 8 . 19, xiv. 

Exemption of application to cut timber in 
Government forest, 8 . 19, xix. 

Exemption of application to receive money due 
from the Government. 8 . 19, xx 

Exemption of application to serve notice for to 
enhancement of rent, 8 . 19. xif. ‘ 

Exemption of Bail bond, 8 . 19, xv. 

Exemption of certain documents, S. 19 11 

Exemption of charge to a police officer of 
Bombay or Madras, 8 . 19, ivl.‘ 


Exemption of first application tor summons ot a 
witness to give evidence, S. 19 , xiv. 
Exemption ot first application for summons of a 
witness to produce a document, 8 . 19 , xiv. 
Exemption of Letters of administration, S. 19 viii. 
Exemption of petition presented to special 
Commissioner under Bengal Act II oi 1309, 
S. 19. xxiii. 

Exemption ol petition to a Board of Revenue for 

ascertainment oi Sights or interests in the 
land. 8 19, ix. 

Exemption of petition to a Board of Revenue for 
assessment of land, s. 19 . ix. 

Exemption of petition to a collector for ascertam- 
ment of rights or interests in the land, 8 . 19 . ix. 
Exemption of petition to a collector lor assess¬ 
ment of land, S. 19, ix. 

Exemption of petition to a com missioner for as¬ 
certainment of rights or interests in land 
S. 19, ix. 

Exemption of petition to a commissioner for 
assessment of land, S. ) 9 , i x . 

Exemption of pe ition to a police officer of 
Bombay or Madras. S. 19 . xvi. 

Exemption ot petition to a settlement officer for 

ascertainment of rights or interests in land 
8 . 19 % ix 

Exemption of petition to a settlement officer for 
assessment of land, S. 19. ix. 

Exemption ol petition under Indian Christian 
Marriage Act. S. 19, xxiv. 

Exemption of plaints in suits before Collectors oi 
Madras Presidency, 8 19. vii. 

Exemption of plaints in suits before District 
Panchayats in Fort St. George, S. 19, vi. 
Exemption of plaints in suits by inunsiffs in Fort 
St. George. S. 19, v. 

Exemption of power of attorney, when, S. 19 i 
Exemption of processes in suits before District 
Panchayats in Fort St. George. S. 19 , vi 
Exemption of Probate of a Will, S. 19. viii. 
Exemption of recognizances. S. 19, xv 

Exemption of written authority to an agent to 
distrain, S. 19. xiii. 

Exemption of written statements wanted by court 
after first hearing, S. 19. iii. 

Fee, refund of, for review of judgment, S. 14. 
hees, computation of, in certain suits, 8. 7 . 
hees for exaniinati m by accused to the complain¬ 
ant, S. 31, ii. 

tees for possession of lands paying annual 
revenue not permanently settled, S. 7 , v. b. 

Fees for possession of lands paying permanently 
settled annual revenue, S. 7 . v. a 
Fees for process, Ss. 20—24 (Ch. IV.) 

Fees, in High Courts *nd Presidency Small 
Causes Courts. Ss. 3—6 (Ch. II). 

Fees in other courts and Public offices, Se. 6-19 
(Ch. III). 

Fees in specific performance of an award 
3. 7 x. d. 

Fees in specific performance of contract of lease 
8. 7, x. c. 

Fees in specific performance of contract of 
mortgage, S. 7, x. b. 

Fees in specific performance of contract of sale 
8 . 7, x. a. 


Fees in suits for accounts. 8 . 7. iv. f. 

Fee 9 in suits for a declaratory decree and conse¬ 
quential relief, 8 . 1 . iv, 0 . 
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Fees in suits for assignee of Land Revenue 
S. 7. vii. 

Fees in suits for easements. S. 7.iv e. 

Fees in suits for houses and gardens, S. 7. v. e. 

Fees in suits for injunction. S. 7, iv. d. 

Fees in suits for lands paying a fixed payment in 
lieu of Revenue, S. 7, v. c. 

Fees in suits for lands paying revenue but not 
separately assessed, S. 7, iv. d. 

Fees in suits for maintenance and annuities. 
S 7, ii. 

Fees in suits for moveables of market value, S.7, ii. 

Fees in suits for moveables of no market value, 
S. 7. iv. (a) 

Fees in suits for possession of lands, houses and 
gardens, S. 7, v. 

Fees in suits for specific performance, S. 7, x. 

Fees in suits to enforce a right of pre-emption. 
S. 7. vi 

Fees in suits to enforce a share in joint family 
property. S. 7, iv. (b). 

Fees in suit to set aside an attachment, S. 7, viii. 

Fees leviable in High Courts original side and 
Presidency Small Cause Courts, S 3. 

Fees, mode of levying of, S'. 25 — 30 (Ch. V ) 

Fees on documents in High Court in Appellate 
jurisdiction, S. 4. 

Fees on documents in High Court in Extraordi¬ 
nary jurisdiction, S. 4. 

Fees on documents in High Court, in Reference 
and Revision, S. 4. 

Fees on documents in mofussil courts, S. 6. 

Pees on documents in Public offices, 8. 6 

Fces on memorandum of appeal against compen¬ 
sation order, S. 8. 

Fees paid on applications to Criminal Courts, 
repayment of, S. 31 (i;. 

Fees naid on memorandum of appeal refund of, 
S. 13. 

Fees, power to reduce, S. 35. 

Fees, power to remit, S. 35. 

Fees to Accountant General of High Court at Fort 
William, Saviog of, S. 36. 

Fees to aay other officer of High Court, saving 
of. 8 36. 

Fees, to be collected by stamps, S. 25. 

Fees to foreclosure a mortgage. S. 7, ix. 

Fees to redeem a mortgage, 8. 7, ix. 

Foreclosure, fees in suit for, S. 7, ix. 

Garden, power to ascertain market value of, 8. 9. 

Grants, relief in case of several, S. 19. c. 

High Court Appellate Jurisdiction, Pees on docu¬ 
ments in, 8. 4. 

High Court Ex'raordinary Jurisdiction, Fees on 
documents in, S. 4. 

High Court, Reference and Revisional Jurisdic¬ 
tion, Fees on documents in, S. 4. 

High Court to make rules for costs of process 
S. 20. 

House, power to ascertain market value of. S. 9. 

Incapacity for refund for the mistake of court, 
S. 15. 

Keeping accounts of stamps, rules for, S. 27. 

Landlord and tenant, suits between, S. 7, xi. 

Land, power to ascertain market value of. S. 9. 

Letters of administration, Ss. 19 (A)—19 (K) (Ch. 
JKI-A). 

Letters of administration exempted. S. 19 viii. 

Letters of administration, notice of application to 
be given to Revenue authorities for, S. 19, H. 


Letters of administration, payment of court fees 
for. S, J9-I. 

Letters of administration, provision when low 
Court fees paid on, 8. 19 E. 

Letters of administration, Ss. 6 and 28 not appli¬ 
cable to. S. 19 K. 

Levying fees, mode of, Ss 25—30 (Ch. V.) 

Levy of fees in High Courts original side and 
Presidency Small Cause Courts. S. 3. 

Lower Burma Chief Court, application lor revi¬ 
sion, subject matter exceeding Rs. 25, 8Ch. I, 
Art. 14. I- 

Lower Burma Chief Court, application for revi¬ 
sion to, Subject matter not exceedings Rs 25 
Sell. 1, Art. 14. 

Market Value, power to ascertain. S. 9. 

Market Value wrongly estimated, Procedure on, 
S. 10 

Memorandum of appeal against compensation 
order, Fee on, S. 3. 

Memorandum of appeal, Decision of question as 
to the Valuation of, S. 12, i. 

Memorandum of appeal, refund of fee paid on, 
S. 13. 

Memorandum of appeal under S. 55 of Indian 
Divorce Ac». Sch. II, Art. 20. 

Memorandum to disprove occupancy right, Sch. 
If, Art. 5. 

Memorandum to establish right of occupancy, 
Scb. II, Art. 5. 

Memorandum to obtain possession, Pch If, Art.4. 

Mesne profit?, procedure in suits for, when the 
decreed amount exceeds the claimed one. S.ll 

Miscellaneous. Ss. 31—36 (Ch. VI.) 

Mode of levying fees, Ss. 25—30 (Ch. V.) 

Mofussil Courts, fees on documents in, 8. 6. 

Mortgage, fees to redeem, 8. 7 ix. 

Muktarnama to a Board of Revenue, Sch. II Art. 

10 . 

Muktarnama to a Chief Commissioner, Sch. II, 
Art. 10. ; 

Muktarnama to a High Court, Sch. II, Art. 10 

Muktarnama to a Revenue Court for conduct of a 
case, Sch. II, Art- 10. 

Muktarnama to Civil Court for conduct of case, 
Sch. II, Art. 10. 

Muktarnama to Criminal Court for conduct of 
a case, Sch. II Art 10. 

Multifarious suits, S. 17. 

Necessity and amount of fee in High Court, pro¬ 
cedure io difference of, 8 5. 

Necessity and amount of fee in Small Causes, pro¬ 
cedure on difference of, S. 5. 

Nett pro6ts, power to ascertain, S. 9. 

Nett profits wrongly estimated,Procedure on 8.10 

Non-payment of additional fees, dismissal of suit 
for, S. 10, ii. 

Not ; ce of applications for Letters of Administra¬ 
tion to be given to Revenue authorities, 

S. 19 H. 

Notice of applications for probate to be given to 
Revenue authorities, S. 19 H. 

Number of peons in District Courts. S. 22, 

Number of peons in mrfossil Small Causes, S. 22. 

Number of peons in Revenue Courts, S, 23. 

Number of peons in Subordinate Courts, S. 22. 

Number of Stamps, Rules for, S. 27. 

Order relating to Compensation, Fee on memo¬ 
randum of appeal against, S. 8. 

Other Courts, fees in, Ss. 6—19 (Ch. HI) 
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Other instrument of obligation iby a Magistrate. 
Sch. tl, Art. 6. 

Other periodical sums, computation of fees in 
suits for, 8. 7 i. 

Pauper, application for leave to sue as a, Sch. II, 
Art. 2. 

Payment of Court fees for Letters of Administra¬ 
tion, S. 19 I. 

Payment of Court fees for probates, S. 19 . 

Penalties, recovery of, from administrator, S. 19 J 

Penalties, recovery of, from executor, S, 19 J. 

Peons in mofussil Small Causes, number of, S. 22 

Peons in Revenue Courts number of, S. 23. 

Peons in Subordinate Courts, number of, S. 22. 

Peons, number of, in District Courts, S. 22. 

Petition by a prisoner under destraint of any 
Court exempted, S. 19 xvii, 

Pciltion in suit under Native Christians Marri¬ 
age Dissolution Act. Sch II, Art 14. 

Petitions presented to Special Commissioner un¬ 
der Bengal Act II of 1869 exempted S. 19 
xxiii. 

Petition to a Board of Revenue exempted S.19 ix. 

Petition to a Civil Court to call for records involv¬ 
ing postal charges. Sch. IT, Ait. 1. 

Petition to a Collector exempted, S. 19 ix. 

Petition to a Land Revenue Officer by any land¬ 
holder dealing with Government subject be¬ 
ing of those dealings. Sch. II, Art. 1. 

Petition to a Magistrate by a person dealing with 
Government, subject matter relating to those 
dealings, Sch. II, Art 1. 

Petition to any Civil Court subject matter not ex¬ 
ceeding Rs, 50, Sch. II, Art. 1. 

Petition to any Criminal Court, to obtain copy. 
Sch. II. Art. 1. 

Petition to any Municipal Officer for conservancy, 
8ch. IT, Art. 1. 

Petition to any Municipal Officer for improve¬ 
ments, Sch. II, Art. 1. 

Petition to a Police Officer of Bombay or 
Madras, exempted, S. 19, xvi. 

Petition to civil court to obtain copy, Sch. II, Art. 1 

Petition lo Commissioner exempted, S. 19 ix. 

Petition to Customs Officer by person dealing 
with Government, Subject matter relating to 
those dealings, Sch, II. Art. 1. 

Petition to deposit In rent, 8oh. II, Art. 1. 

Petition to deposit in revenue, 8ch II. Art. 1. 

Petition to Excise Officer by person dealing with 
Govt, relating to those dealings, 8ch. II Art. 1. 

Petition to Revenue Court to obtain copy, 8oh. II, 
Art. 1. 

Petition under Indian Christian Marriage Act ex- 
cempted, 8. 19 xxvi. 

Petition under Indian Divorce Act, Sch. II Art.20. 

Plaint in a suit for possession under S. 9 of 
Specific Relief Act, Sch. I, Art 2. 

Plaints, in suits before Collectors of Madras Pre¬ 
sidency, when exempted, S. 19, vii. 

Plaint of appeal, Decision of question as to its 
valuation, S. 12, i. 

Plaint of appeal for a declaratory decree, 8ch. II, 
Art. 17 ill. 

Plaint of appeal in suit where no money value is 
not otherwise provided for, Sch. II, Art. 17 
vi. 

Plaint of appeal to alter entry in proprietors’ 
registers, 8ch. II, Art. 17, ii. 

Plaint of appeal to alter order of Civil Courts, Sch 
II, Art. 17 i. 


Plaint of appeal to alter order of revenue court, 
Sch. II, Art 17 i. 

Plaint cf appeal lo cancel entry in proprietors’ 
register', Sch. II Art. 17, ii 

Plaint of appeal to set aside an adoption, Sch. II 

Art. 17 v. 

Plaint of appeal to set aside a reward, Sch II 
Arl. 17 iv, 

Plaint of appeal to set aside decision of Ci’ il 
Court. Sch. II. Art. 17 i, 

Plaint of appeal to set aside decision of Revenue 
Court, Sch. IL Art. 17 i. 

Plaint of appeal under Parsi Marriage and 
Divorce Act. Sch. II Art 21. 

Plaints, exemption of, in suits before District 
Panchayats in Fort St George, S. 19 vi 

Plaints, exemption of, in suits by munsiffs in Fort 
St George, S, 19 v- 

Plaint to disprove occupancy right, Sch, II Art. 5. 

Plaint to establish a right ot occupancy. Sch. II. 
Art. 5. 

Plaint tc obtain possession, Sch. II, Art. 4 

Plaint where subject-matter does not exceed Rs. 5 
S. I, Art. 1. 

Plaint where subject matter does not exceed 
Rs. 100, Sch. I, Art, 1. 

Plaint where subject matter does not exceed 
Bs. 1,000, Sch 1, Art 1. 

Plaint where subject matter does not exceed 
Rs. 5.000, Sch 1. Art. 1. 

Plaint where subject matter does not exceed 
Rs. 10.000. Sch. I, Art. 1. 

Plaint where subject matter does not exceed 
Rs. 20,000, Sch. 1, Art. 1. 

Plaint where subject matter does not exceed 
Rs. 30,000, Sch. I, Art. 1. 

Plaint where subject mailer does not exceed 
Rs. 50.000, Sch. 1, Art. 1. 

Plaint where subject matter exceeds, Rs. 50,000, 
Sch. I, Art. 1. 

Pleading where subject matter does rot exceed, 
Rs. 5, Sch. 1, Art. I. 

Pleading where subject matter does not exceed 
Rs. 100, Sch 1, Art. 1. 

Pleading where subject matter does not exceed 
Rs. 1,000, Sch. 1, Art. 1. 

Pleding where subject matter does not exceed, 
Rs. 5.000. Sch. 1, Art. 1. 

Pleading where subject mattir does not exceed, 
Rs. 10,000, Sch. 1. Art. 1. 

Pleading where subject matter does not exceed, 
Rs. 20,000, Sch. 1, Art. 1. 

Pleading where subject matter does not exceed, 
Rs. 30 000, Sch. I, »it. 1. 

Pleading where subject matter does not exceed 
Rs. 50,000, Sch. I, Art. 1. 

Pleading where subject matter exceeds, Rs. 50,000 
Sch. 1, Art. 1. 

Power of attorney, when exempted. S. 19, i. 

Power to ascertain market value, S. 9. 

Power to ascertain market value of garden, S. 9. 

Power to ascertain market value of house, S. 9. 

Power to ascertain market value of land, S. 9. 

Power to ascertain net-profits, S. 9. 

Power to issue commission to ascertain nett pro¬ 
fits and market value. S. 9. 

Power to reduce fees, S. 35. 

Power to remit fee9, S 35. 

Pre-emption, Fees in suits to enforce a right of, 
S.7, vi. 
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Probate. Notice of application to Revenue autho- 
' rities for. S. 19 H 

Probate ot a will exempted. S. 19. viii. 

Probate of a will, where the subject matter does 
not exceed Rs. 10,000, Sch I. Art. 11. 

Probate of a will where the subject iratter does 
not exceed Rs. 50,000, S. 1, Art. 11. 

Probate of a will where the subject matter ex 
ceods Rs. 50.000. Sch. I. Art. 11. 

Probate of Letters of Administration where subject 
matter does not exceed Rs. 10,000, Sch. 1, 
Art. 11. 

Probate ot Letters of administration where sub¬ 
ject matter does not exceed Rs. 50,000, Sch. 
1. Art. 11. 

Probate of Letters of Administration where 
subject matter exceeds Rs. 50,000 Sch. I. 
Art. 11. 

Probate, payment of court fees for. S. 19 I. 

Probates ot administration. Ss i9A—19K. (Ch. 
Ill A ) 

Probates, provision when too low fees paid on, 
S. 19 E. 

Probates. Ss. 6 and 28 not applicable to S. 19 K. 

Probates valid as to trust property, without 
court fees, S, 19 D. 

Procedure in difference as to amount in High 
Court, S. 5. 

Procedure in difference as to necessity of fee in 
High Court S. 5. 

Procedure in difference as to necessity of fee in 
small causes, 8. 5. 

Procedure in difference as to necessity or amount 
of fee in small causes, S. 5. 

Procedure in suits for account, when the decreed 
amount exceeds the claimed one, S. 11. 

Procedure in suits for mesne profits, when decreed 
amount exceeds the claimed one, S. 11. 

Procedure on administrator not compensating for 
low pavmeot on discovery, 8. 19 G. 

Procedure on difference as to amount, in small 
causes, S. 5 

Procedure on difference as to necessity or 
amount of fee in High Court. S. 5. 

Procedure on executors not compensating for 
low payment when discovered, S 19 G. 

Procedure on market value wrongly estimated, 
S. 10. 

Procedure on nett profits wrongly estimated, 

8 . 10 . 

Procedure, on notice of application for probate to 
revenue authorities, 8. 19 H. 

Procedure on notice of Letters of administration 
to revenue authorities. S. 19 H. 

Processes, exemption of, in suits before District 
Kanchayats in Fort St George, S. 19. vi. 

Process fees, 8s. 20, 24 (Ch. I?). 

Process fees, Tables of, S. 21. 

Process, Rules for costs of, S. 20. _ 

Proper security, administrator to give, before let¬ 
ters are stamped, S. 19 F. 

Provision when 1 >\v court-fee paid on letters ot 

administration, 8. 19 E 

Provision when low court-fee pa'd on probates, 
S. 19 E c 

Publication of rules made by High Courts, 8. 20. 

Public offices, fees in, Ss. 6—19. »Ch. III). 

Public offices, fees on documents in, S 6. 

Punjab Chief Court, application to, subject-matter 
not exceeding Ks. 25, Sch. 1, Art. 13. 

Recognizances exempted, S. 19, xv. 


Recovery of penalties from administrator, 8.19 J. 

Recovery of penalties from executor, S. 19 J. 

Refund of tee tor review of judgment, S. 14. . 

Refund of fee paid on memorandum of appeal, 

s I3 - . .-nfcfro ' 

Refund, when court reverses its tor me? judgment 

tor mistake, S. 15. , ^ 

Relief for debts of a deceased paid out of his 
estate, S. 19 B. 

Relief for too high a court fee being paid, 8. 19-A. 

Relief in case of several grants, 8. 19 C. 

Renewal of stamps, rules for, 8. 27. 

Repayment of fees paid on applications to crimi¬ 
nal courts, S. 31 (i). 

Repeal of S. 16, S. 16. 

Revenue courts number of peons in, S. 23. 

Reversal of former judgment by court for mistake, 
refund on, S. 15, 

Review of judgment. Refund of fee on, 8. 14. 

Rules for costs of process. 8. 20. 

Rules for keeping accounts of. S. 27. 

Rules for number of stamps. S 27. 

Rules for renewal of stamps, 8. 27. 

Rules for supply of stamps, 8. 27. 

Pules made by High Courts, confirmation of, 

8 . 20 . 

Rules made by High Courts, publication of, S. 20. 

Sale of stamps, 8. 34. 

Saving of fees to Accountant-General of High 
Court at Fort William, 8. 36. 

Saving of fees to any other officer of High Court, 
S. 36. 

S. 24, Repealed. S. 24. 

S. 3. Repeal of, Sch. X. Art 3. 

S. 32. Repeal of. S 32. 

Set off where subject-matter does not exceed 
Rs. 5. Sch. I, Art. 1. 

Set off where subject-matter does not exceed 
Rs. 100, Sch. I, Art 1. 

Set off where subject-matter does not exceed 
Rs. 1.000, Sch. I. Art 1. 

Set off where subject-matter does not exceed 
Rs. 5.000. Sch. I, An. 1. 

Set off where subject-matter does mt exceed 
Rs. 10,000, Sch I. Art. 1. 

Set off where subject-matter does not exceed 
Rs. 20.000. Sch. I, Art. 1. 

Set off where subject-matter does not exceed 
Rs. 30,000, Sch. I, Art. 1. 

Set off where subject-matter does not exceed 
Rs 5<\000, 8ch I, Art. 1. 

Set off where subject-matter exceeds R<. 50.000 
Sch. I, Art. 1. 

Specific performance, fees in su>ts for, 8. 7 x. 

Stamping documents inadvertently received, 

*• 8. 28. 

Stamps, cancellation of, S. 30. 

Stamps, Collection of fees by, S. f5. 

Stamps. Sale of. S. 34. 

Stamps to be adhesive, S. 26. 

S’amps to be impressed. S. 26. 

Stamps to be partly impressed and partly adhe¬ 
sive, S. 26. 

Stay of further execution of decree, if the de¬ 
creed amount exceeds the claimed one, S 11. 

Suit for abatement of rent, 8. 7. xi f. 

Suit ror contesting a notice of ejectment, S. 7. ** 
d. 

Suit for delivery by a landlord of lease. S. 7, 
xi c. 
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Suit for delivery by a tenant of the counterpart 
of a leas9, S. 7, xi a. 

Suit for enhancing a tenant's rent, S. 7, xi b 

Suit for recovering occupancy of immo v eable 
property, S. 7. xi e. 

Suit for recovery of immoveable property from a 
tenant. S 7 xi cc. 

Suits between landlord and tenant, S. 7. xi. 

Suits for annuities, computation of fees in, S 7. i. 

Suits for compensation, computation of lees in, 
S. 7, i. 

Suits for damages, computation of lees in, S 7, i. 

Suits for maintenance arrears, computation of 
fees in, S 7. i. 

Suits for other periodical sums, computation ot 
fees in, S. 7, i. 

Suits, multifarious. S. 17. 

Supply of stamps, rules for, S. 27. 

Tables of process fees, 8. 21. 

Taxing officer, defined, S. 6. 

Timber, application to cost in Government forest, 
exempted, S. 19, xix. 

Title of the Act, S. 1. 

Translation of judgment not having the force of 
decree where subject-matter does not ex¬ 
ceed Rs. 50, Sch. I, Art 6. 

Translation of judgment not having the force of 
decree where subject-matter exceeds Rs. 50, 
Sch- I, Art. 6. 

Translation of order not having the force of de¬ 
cree where subject-matter does not exceed 
Rs. 50, 8ch. I, Art. 6. 

Translation of order not having the force of de¬ 
cree where subject-matter exceeds Rs. 50, 
Sch. I, An. 6 

Trust property, without Court fees probates 
declared valid, S. 19, D. 

Undertaking under S. 49 of India Divorce Act, 
Sch. II, Art. 7. 

Upper Burma Judicial Commissioner’s Court 
application to, where subject-matter does not 
exceed Rs. 25. Sch. I, Art. 15. 

Upper Burma Judicial Commissioner’s Court, 
Subject matter exceeding Rs. 25, Sch. 1, Art. 
15. 

Vaklatnama to a Board of Revenue, Sch. II, 
Art. 10 

Vakalatnama to a Chief Commissioner for case, 

, Sch. II, Art. 10. 

Vaklatnama to a Civil Court for conduct of case, 
Sch II, Art. 10. 

Vakalatnama to a Criminal Court for conduct of 
case, Sch. II, Art. 10 

Vakalatnama to a High Court, Sch. II, Art. 10. 

Vakalatnama to a Revenue Court for conduct of 
a case. Soh.ll, Art. 10, 

Valid. Probates declared as to trust property 
without Court fees, S. 19 D. 

Value of land in Bombay Presidency, 8. 7, v (1). 

Written agreement showing question for court’s 
opinion under C. P. C Soh. II, Art. 19. 

Written authority to an agent to distrain exempt ¬ 
ed, 8 19, xiii. . , , 

Written examination of a complainant for a 
cognizable offence. S. 18. 

Written examination of a complainant for 
wrongful confinement, 8 18. 

Written examination of complainant for wrong¬ 
ful restraint, S. 18. 

Written examinations of complainants, S. 18. 

VOL. II—100 


Written statement after first bearing, when ex¬ 
empted, S 19 (m). 

Written statement where subject-matter does 
not exceed Rs. 5, Sch I, Art. 1. 

Written statement where subject-ma'ter does 
not exceed Rs 100, Sch. I, Art. 1. 

Written statement where subject-matter docs 
not exceed Rs. 1,000, Sch 1 Art 1. 

Written statement « here subject-matter does not 
exceed Rs. 5.000. Sch. I, Ait 1 

Writteu statement where subject-matter does not 
exceed Rs. 10,000, Sch I Art. 1 

Wrttten statement where subject-matter does 
not exceed Rs. 20,000, Sch I, Art 1 

Written statement where subject-matter does not 
exceed Rs 30,000, Sch 1. Art 1 
Written! statement where subject-matter does 
not exceed Rs. 50,000, Sch 1, Art 1. 

Written statement where subject-matter exceeds 
Rs. 50,000. Sch I, Art 1 

Wrongful confinement, written examination of 
complainant on, S. 18 

Wrongful restraint, written examination of a 
complainant for, S. 18 

COURT FEES ACT (VII OF 1870). 

- Object of. 

The object ot the Court-Fees Act is not to arm 
a litigant with a weapon of technicality but to 
secure revenue to the State and its provisions are 
to be so construed. (S/r Lawrence Jenkins.) 
Rachappa v. SHIDDAPPA. 43 Bom. 607 : 

46 I. A. 24 : 17 A. L. J. 418 : 25 M. L. T. 298 ! 

36 M. I. J. 437 ! 29 C. L. J. 452 : 
21 Bom. L. R. 489 : 10 L. W. 274 s 
50 I. C. 280 : 24 C. W. N. 33 (P. C ). 

[On appeal from 36 Bom. 628 : 16 I. C. 1005 : 

14 Bom. L. R. 757. 

- Alternative reliefs. 

Where plff. has paid court-fee on smaller of 
two alternative reliefs that reliel alone should be 
tried. ( Abdul Raoof , J ) KundaN Lal v. Anund 
Sarup - 1923 Lah. 456. 

- Decree for possession on payment of 

money — Appeal—Relief prayed for possession 
without payment —- Court-fee must be paid on 
amount directed to be paid. ( Scott-Smitli , /.) 
Wadiawa Singh v. sundar Singh. 

59 I. C. 667 : 21 F, W. R. 1921. 

- Applicability. 

The Amending Act (VI of 1905), has with¬ 
drawn a class of suits falling under S. 14 of 
Madras Civil Couits Act and included them 
under S. 8 of Suits Valuation Act. 25 I. C. 975 ; 
11 M. L. T. 155, Foil. (Sadasiva Iyer and Phil¬ 
lips, JJ.) G. Narayanaswamy v. Vennavalu 
Seshagiri. 39 Mad 873 : 18 M. L T. 398 : 

2 L. W. 1031 : 31 I. C. 104 : 29 M. L. J. 572. 

- Basis of taxation. 

Under the Act, it is the value of the property, 
in respect of which the Grant of Probate or Let¬ 
ters ot Administration is made that is taxed. The 
Court cannot consider what the value of the pro¬ 
perty would be, if it passes into the bands of an 
efficient manager well equipped with capital and 
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COURT FEES ACT (VII OF 1870). 

energy. (Das and Ross , JJ) Deputy Com¬ 
missioner OF SlNGHBHUM D. JAGADISH CHANDRA 
Deo. 2 Pat. I T. 683 : 62 I. C. 513 ; 

6 P. L. J. 411 

- Fiscal enactment—Strict construction. 

The Court Fees Act is an Act dealing with 
purely fiscal mailers, and the rule of construction 
adopted by the courts that statutes imposing 
pecuniary burden on the subicct, must, in cases 
of doub f , be interpreted in favour of the subject, 
applies to the Act. ( Saunders , J. C ) Jaganath 
Kahar v. Emperor. 23 Cr. L. J 121 : 

U. B. R. 1921) 72 : 
1922 U. B 14. 

-S. 4 —Letters Patent Appeal—No Court- 

fees. 

No Court-fees are leviable upon a petition of 
appeal under the Letters Patent of the Allahabad 
High Courts from the judgment of a Single Judge 
[Tudball. J.) Bhadool Pandey v. Manni. 

19 A. L J 677 : 68 I. C. 318 :44 A. 13 : 

1922 A. 164. 

-S. 4— Appeal not to be entertained with¬ 
out payment of Court-fee on original valuation. 

An Appellate Court should net entertain an 
appeal against the entire decree without its being 
stamped with a Court-fee on the original valu¬ 
ation. ( Sharfuddin and Mullick, JJ.) SURENDRA 
Narain Sinha v. Hafijur Rahaman. 

30 I. C. 379. 

-S. 4— Letters Patent Appeal—Court fee 

payable on. 

S. 4 of the Court Fees Act is not applicable to a 
Letters Patent Appeal from tbe judgment of a 
single Judge of the High Court and no Court fee 
is leviable thereon except Rs. 2 prescribed for an 
application to tbe High Court. 44 A. 13 ; fi5 I. C 
675, followed. (Shadi Lai, C.J. and Abdul Qadir. 
J.) Har Dial Shah v. Secy, of State for 
India. 3 Lah. 420 : 1923 Lah. 275. 

-Ss. 4 & 28— Memorandum of appeal — 

Omission to affix stamp. 

Where a memorandum of appeal is filed with- 
outla duly stamped decree appealed against, the 
appeal is liable to be rejected, if the deficiency is 
not made up within the limitation period for 
filing an appeal. (Scott Smith , J.) Shahadat v. 
Hukam Singh. 1924 Lah. 401. 

-S. 4 — Applicability — Letters Patent 

appeal—Decision of single Judge. 

Where an appeal is filed under S. 10 of the 
Letters Patent (Patna) against a decision of a 
single Judge. S. 4 of the Court-fees Act cannot 
apply as it refers only to appeals against the 
judgment of two or more Judges or of a Division 
Court and as there is no provision under which 
court fee is leviable, the appeal must be accepted 
without any court-fee. (Coutts, J.) Raghubar 
Singh v . Jethu Mahton. 1 Pat 384 : 

3 Pat. L. T 194 : 
1922 Pat. 88 : 1922 P. 13. 

--8. 4 —Payment of deficit. 

t A' memorandum of appeal could not be con¬ 
sidered to have been properly filed, till the deficit 


COURT FEES ACT (VII OF 1870), S. 5. 

Court-fee is paid up. ( Roc and Coutts, JJ.) Jodhan 
Prasad Singh v. Nanhku Prasad Singh. 

5 P. L. W 136 : 46 I. C. 509 : 3 P. L. J. 484. 

- S. 4 —Memo of appeal with insufficient 

Court-fee. 

S. 4 of tbe Court-fees Act forbids a High Court 
to receive a memorandum of appeal unless the 
proper Court-fee is paid. ( Chamier , C. J and 
Mullick, J.) Ram Sahay Raw Pandey v. 
Lakshmi Narain Singh. 3 P. L. J. 74 r 

42 I. C. 676 : 5 P. L. W. 18. 

- S. 5— A ppeal from original side of High 

Conn—Dispute as to court-fee payable—Power 
of Judge to decide dispute—Madras High Court 
Rules, Original Side , Art. 36. 

It is competent to the Chief Justice of the High 
Court to refer a dispute between a suitor or his 
attorney and the Officer of the court, as regards 
the court fee pa\able on an appeal from an order 
of a single Judge on the original side, to the deci* 
sion of a particular Judge of tbe High Court 
under S. 5 of the Court-fees Act. The Court fee 
payable on an appeal against a final order on a 
I guardianship petition presented od the original 
side of the High Court is Rs. 100 under Art. 36 
of App II to the Madras High Court Original 
Side Rules. ( Coutts Trotter, J.) Mahomed I shack. 
Sahib v. Mahomed Moideen. 43 M. L. J. 486 : 

(1922) M. W N. 511 : 16 L. W. 210 : 
45 M. 849 : 1922 Mad. 421. 

- 3. 5 —Decision of Taxing Officer — 

Finality cf. 

The Bench hearing amappeal willjnot interfere 
with fees taxed on memorandum of appeal even 
by the taxing officer, even though it is done 
wronglv I Mullick and Bucknill, JJ.) SHEOPUJAN 
Rai v. Kesho Prasad Singh. 2 Pat 919 : 

,5 Pat. L. T. 315 : 1924 P. 310. 

- S. 5—Taxing Judge if can refer to Bench . 

It is not proper for a Judge to whom a Court* 
fee matter is referred, under S. 5 of the Court 
Fees Act to refer the matter to a Bench. (Jwala 
Prasad , J.) Kuldip Sahay v. Harihar Prasad. 

4 Pat. L. T. 638 : 3 Pat. 140 t 

1924 P. 10L 

- S. 5 —Decision of taxing officer—Finality 

of. 

Under S. 5 of the Court Fees Act, tbe Taxing 
Officer has jurisdiction to fix the amount of fee 
pavable, and if he decides that the valuation put 
by the appellants upon the relief was incorrect, 
he can correct it. Even if he has done anything 
not expresslv allowed by law, the Court Fees Act 
gives he High Court no power to interfere with 
his decision as to the amount of fee. [Miller, C. J. 
and Mullick. J.) Ram Sekhar Prasad Singh 
v. Sheonandan Dabey. 1922 Pat. 337 : 

2 Pat. 198 : 4 Pat I T 71 r 
1 Pat. L. B. 25 : 1923 P. 187. 

-S. 5— Court-fee — Decision of taxing 

officer. 

The decision of the Taxing Officer regarding the 
proper fee pavable upon a memorandum of appea* 
is final. A Division Bench of the High Court ba& 

nil -•: ? 
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no jurisdiction to re-open the valuation of the 
aoreal before it is admitted. \MulUck and Atkin¬ 
son, JJ.) Mussammat Chanderbati Kuer v 
Gorey Lal Singh. 52 I C. 508 : 

4 Pat. L. J. 700. 

-Ss. 5 and 12— Decision of Taxing Officer 

—Finality of. 

Where ihere is a difference of opinion between 
an appellant and the stamp reporter and the mat¬ 
ter is referred to the Taxing Officer, the decision 
of the Taxing Officer is final with or without 
reference to the Taxing Judge. It is not open to 
appeal, review or revision. ( Sharfuddin and 
Roe, JT.) Lagan Barat Kuar v. Khakhan 
Singh. 43 I C. 521 : 3 Pat. L. J. 92. 

-S. 7— Decree for redemption on payment 

of principal money—Appeal denying right of 
redemption and claiming further amounts due — 
Court-fee payable on appeal 

Where in a suit for redemption, a decree was 
passed directing redemption on payment of 
the principal money, and an appeal was filed by 
the defendant denying the plaintiff’s right to re¬ 
deem and claim sums due on other charges on 
the property. The Court-fee pajablcon such ap¬ 
peal is on the amount claimed bv them in excess 
of 'he amount awarded by the Court of first ins¬ 
tance, though they claimed that amount o^ly as a 
last resort, in case their plea of denial of the 
plaintiff's right to redeem was not accepted. 

( Kanhaiya Lal , A. J, C.) Lachman Singh v. 
Bahadur Singh. 22 I. C. 642 : 16 0. C. 354. 

-Ss 7 and 17—“ Subject " meaning of— 

Suit embracing two or three distinct subjects — 
Court-fees payable on the aggregate and not on 
each separately. 

In a suit for possession of land with mesne pro¬ 
fits and a malkhann claim, plaintiff had valued 
each of the items separately. Held, he was liable 
to pay Court-fee only on the aggregate amount 
and not on each item separately, as that was the 
established practice in Bengal from 1882, 
The word‘•subject’* in S. 17 means cause tf 
action and is not to be interpreted with reference 
to S. 7 ( Chapman and Atkinson , JJ.) Naura- 

tan Lal v. Wilford Joseph Stephenson. 

1922 P. 359: 1922 Pat. 79. 

-S. 7 (i) and (i *)— Mortgage—Personal 

decree—Ad valorem fee on appeals. 

An Ad valorem fee is payable in appeals against 
decrees passed under O. 34, R 6 of the C. P. C. 
(Stuart, A. J C.) Wasi Ali v. Jang Bahadur 
Singh. 30 I. C. 497: 18 0. C. 121 

-S 7 (i)— Mesne profits—No ascertain¬ 
ment by decree—Valuation of appeal. 

In a suit for recovery ol possession of land and 
raesne profits, theilatter was valued at the value of 
the amount of antecedent mesne profits: The suit 
was decreed but the Court did not ascertain the 
amount of mesne profits. On an appeal held , 
that the appeal must be valued at the same valua¬ 
tion as the suit and must bear the same Court-fee 
stamp (Roe,J.) Manik Chand Ram v. Mussam¬ 
mat Bibi NajibaN. 49 I. C 962. 
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-S. 7 1. Sch. 1, Art. 1— Suit for balance 

due on commission agency account is a suit for 
money. 

A suit for the balance due on a commission 
agency account is a money suit under S. 7(1) of 
tho Court^Fees Act the amount of Court fee pay¬ 
able for an appeal against the preliminary decree 
in such a suit will! be according to Sch. I, Art. 1 of 
the Act. (Fawcett, J. C. and Kcmf, A.J.C .) 
Rai Bahadur Haruimal i*. Dhanpatal Dewan 
chand. 64 I. C. 626 : 15 S. L. R. 82. 

-8. 7 (ii) —Declaration of right to receive 

Periodical payment and for arrears. 

The Court-fee for the declaration of a right to 
receive the periodical payment would be 10 times 
the amount payable for one year and usual fees 
for the amount of arrear claimed. (Mcars, C. J. 
and Bane*ji. J.) Shahzadi Begum v, Mahabub 
Ali. 42 All. 353: 18 A. L. J. 328: 55 I. C. 809 : 

2 U. P. L. R. (All). 149. 

-S. 7 (ii) and (iv) (c)— Periodically rectirr- 

iitg sums—Meaning of—Suit for assessment of 
rent, and damages. 

In construing S- 7. cl. II the expression. ‘‘The 
sums payable periodically” must be limited by 
the specific words tliai precede it. Court lee on a 
suit lor assessment of rent and recovery of a spe¬ 
cific sum of money as damages for use. an occu¬ 
pation should be.computed under cl. (iv) (c) of 
S. 7. (Das, J.) Kali Charan Roy v. Kesho Pra¬ 
sad Singh. 61 I. C. 15 : 4 Pat. L J. 561. 

-S. 7 (iv) —Valuation of relief. 

Although in cases falling under S. 7 (IV), (he 
plaintiff is to state the amount at which he values 
the relief s jught, it was never intended that he 
should.assign an arbitrary value and then choose 
capriciously, the forum of trial. (Mookcrjee and 
Beachcroft, JJ.) Raj Krishna Dey v. Bepin 
Behary Dey. 40 Cal 245: 16 C. L- J. 194 : 

17 I. C. 162 : 17 C. W. N. 591. 

-S. 7, cl. (iv)—S mi7$ Valuation Act, S. 8— 

Declaration and consequential relief. 

Where a suit for a declaration and consequential 
relief was valued differently for different reliefs 
and the plaint was returned for amendment 
whereupon the plaintiff chose the higher valua¬ 
tion, be cannot afterwards go back upon it. ( Wal¬ 
lis and Ayling, JJ.) Krishna Mallak v. Secre¬ 
tary of STATE. 16 M. L. T. 516: 25 I. C. 375: 

(1914) M. W. N. 767. 

-8. 7( iv) (b.) 

See also Court Fees Act (1) Sch. 1, Art. 1. 
(2) sch. II, Art. 17 liii) and (vi) 

-8. 7 (iv) (b) — When plaintiff is out of 

possession. 

Ad valorem court fee must be paid where plff. 
is not in possession ol any joint family property. 
(Mookcrjee and Beachcroft, JJ .) Lokanath Singh 
v. Dhwakeshwar Prosad. 21 C. L. J. 253 : 

27 I. C. 465: 20 C. W. N. 51. 

-8. 7 (4) (b)— Suit to enforce right to share 

in joint family—Court fee. 

S. 7 (4) (6> is applicable to a suit to enforce a 
right to a share in any joint family property. 
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(Chevis and Scott-Smilh, JJ.) Dwarka Das v. 
KkishAn KiSHORE. 2 Lah 114 : 61 I. C. 628 : 

3 Lah. L. J. 349. 

--S. 7 (iv> (b) and Art. 17 (vi). 

A suit for pailition of joint property by a per¬ 
son in possession is impossible to be valued and 
S. 7 'iv) (hi has no application to the case and 
the proper provision under which it should be 
valued is Art. 17 (vi) of the third schedule of that 
Act [Johnstone C. J. and Smith . J ) Fateh 
ChaND v. BiLas Kai. 61 P. L. R 1916: 

89 P. W. R. 1916: 96 P. R. 1916: 34 I. C. 587 : 

140 P. W. R. 1916. 

--—S. 7 fiv) (b) and (v) aad Sch. 11. Art. 17 

( 6 )— Suit bv co-tenant in possession for partition 
—Court fee. 

A suit by a co-tenant for partition of immove¬ 
able property of which he is in joint possession, 
is incapable of valuation ur der Sch. It, Art. 17(6) 
of the Court Fees Act and is rot governed bv 
S. 7 (v). (Wallis, C J. and Sadasiva Iyer, J ,) 
R. P. Gii.lv Ling mai.lu Varada Raghavayya. 

43 Mad. 396: 3* M. L. J. 92: 11 L. W. 174: 
27 M. L. T. 146: 55 I.C. 517: (1920) M. W. N. 124. 

-S. 7 (iv) (b)— Partition suit for—Valua¬ 
tion. 

The valuation of the relief, though arbitrary, 
cannot be rejected bv the Court in a suit for par¬ 
tition of properties of which the plaintiff claims 
to be in joint possession along with his co-parce- 
ners 24 Mad. 34 and 27 Mad 480 Foil. (White. 
C. J. Sankaran Nair and Sudasiva Aiyar, J J ) 
Chelasami Ramiah v. Chelasami Ramasami 
13 M. L T. 128 : 24 M L. J. 233 : 18 I. C, 363 : 

(1913) M. W. N. 105 (F. B.)» 

•-S. 7 (iv) (b) and (v)— Suit for partition — 

Prayer for declaration of title—Removal of cloud 
on title — Court-fee. 

Wh“re in a partition suit, the plaintiff distinctly 
prays for a declaration of his title to and con¬ 
firmation of possession of certain land in order to 
disperse a cloud cast on his title by reason of an 
adverse entry in the Record of Rights, an ad valo¬ 
rem Court fee is payable on the value of the plain¬ 
tiff’s share in the land in respect of which the 
cloud is cast in addition to the fixed fee for parti¬ 
tion. (Dawson Miller, C. J. and Coults, J.) 
Rachhya Raut v. Musvmmat Chando. 

6 Pat. L. J. 662 : 1922 Pat. 65 : 
3 P. L. T. 293 : 1923 P. 113. 

--—S. 7 (iv) (b) and Sch. II, Art. 17 (iv) 

Partition — S uit for — Com rt-fcc. 

If plff. is in possession of his share but wants 
to change the mode of enjoyment as his separate 
property, he has to pay 10 -rupee stamp but if he 
is not in possession he has to pay ad valorem fee 
for his share in the whole (Jwala Prasad and 
Adami, JJ ) DUkhi Singh v. Harihar Shah. 

5 P L. J. 540 : 

1 P. L. T. 595 : 1921 Pat 89. 

—-S. 7 (iv) (b) and Sch. II, Art. 17. (iv)— 

Suit for partition — Deft, in possession — Court-fee. 

Where defts. are in possession of any part of 
the property to be partitioned and have denied 
4he plff.’s title thereto, the suit is not one for par- 
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tition but one to recover possession of that part 
of the property and a Court fee ad valorem on the 
share claimed in that part must be charged. (Roe, 
J.) Dip Chand Rai v . Chetru Lal. 

56 I. C. 570 : 1 Pat. 1. T. 529. 

-S. 7 liv) (b)— Partition—Stamp on plain \ 

The plain 1 , must be stamped according to the 
plff.’s valuation of his share which he seeks tc re¬ 
cover. (Twomcy and Ormand, JJ.) Maung Sawe 
Bon v. Maung P. 

35 I. C. 731 : 9 Bur. L. T. 97. 

-—- S. 7 (iv,) (c.) 

See also (1) Court-fees Act, Sch. I, 

(2) Sch II, Art. 17 (iii and vi) 

-S. 7 (iv) (cl —Valuation of suit — Court- 

fees—Declaratory decree — lnjunotion—Couit fees 
Act, Sch. 11, Art. \7—Objcction to jurisdiction 
not raised infirst Court—Suits Valuation Act, 
S. S. 

The Court-tees Act has no other object than to 
secure revenue and its provisions should be con¬ 
strued accordingly. A suit, the subject-matter of 
which exceeded Rs. 5,000 was instituted in the 
first class Subordinate Judge's Court, the only 
Court competent to hear it. The prayer was for 
a declaration in respect of the bulk of the pio- 
perties and for an injunction regarding a house. 
The prayer for declaration was valued at Rs. 130 
and that for injunction at Rs. 5 and Court-fee of 
Rs. 10 6-0 was paid. The suit was decided with¬ 
out any objection to jurisdiction by deft. On ap¬ 
peal to the High Court by plff. the deft, contefcd- 
ed that under S. 7, (iv) ( c) the subject-matter was 
less tha~ Rs. 5,000 and the appeal lay to the Dist. 
Court only. Held that by Sch. II (17) a fixed fee 
of Rs. 10 has to be paid on a plaint for a declara¬ 
tory decreewhere no consequential relief is prayed 
for; the Bombay practice of stating a value of 
Rs. 130 upon a plaint of that description is not 
warranted by law and is misleading. (Sir Law- 
renoe Jenkins.) Rachappa v. Shidappa, 

43 Bom. 507 : 

46 I. A. 24 : 17 A. L. J. 418 : 2o M. L. T. 298 : 

36 M. L. J.437 : 29 C. L J. 452 : 

21 Bom. L. R. 489 : 10 L. W 274 : 

50 I. C. 280 : 24 C. W. N. 33 (P. C). 

-S 7 (iv) (c) and (v) (a) and (b) —Suit to 

set aside alienation by father—Suit for declara¬ 
tion and possession—Valuation—Court fee. 

Where a junior member of a joint Hindu family 
brings a suit for cancellation of a sale of joint 
family property by his father and elder brother 
and lor possession of his share, he is liable to pay 
ad valorem court tee on the value of the whole of 
the property as he had asked, though quite unne¬ 
cessarily, for cancellation 0 f the sale-deed. Where, 
however, the court below decreed the plfifs.’ 
suit subject to the payment of certain sums to the 
purchasers, the defendant in his appeal agaiDst the 
decree need pay court fee only on ten times the 
Government revenue of the property in dispate. 3 
Pat. L. J. 448 Dist. (Piggott, J.) Rup Narain v. 
Bishwa Nath Singh. 

44 All. 629 : 20 A. I. J. 587 : 

4 U. P. L. R. (A.) 192 : 1922 All. 358. 
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-S. 7 (iv) (c) and (V) (b)— Suit for declara¬ 
tion and possession—Suit by Hindu reversioner — 
Alienation by widow. 

A Hindu widow executed a sale of her hus¬ 
band's estate and the vendees were in possession. 
In a suit brought by the reversioners praying 
for a declaration that the sale was void and 
ineffectual as against them and for posscsssicn. 
held, it was unnecessary for the plff. to ask for any 
declaration in respect of the sale-deed, that the 
suit was not one for a declaration with a conse¬ 
quential relief, and that the Court fee paid on hve 
times the Government revenue was correct. 
( Tudball, J.) Tika Kama v. Saligram. 

• 18 A. L J. 903 : 

57 I. C. 494 : 2 U. P. L. R. (A.) 916. 

-8. 7 (iv) (c)— Suit for sale on mortgage — 

Prior charge—Appeal as to—Court fee. 

In a suit for sale on a. mortgage, one of the 
defts. claimed priority in respect of a charge in 
her favour. The Court decided that the plff’s mort¬ 
gage was prior in date. The deft, appealed and 
in her appeal sought that her security should have 
priority. Held, that the deft, must pay ad valorem 
Court-fees on the amount of her moitgage inas¬ 
much as she was seeking a declaration with a 
consequential relief. (Tudball. J.) Moti Begam 
v. Har Prasad. 47 I. C. 311 :16 A. L. J. 81. 

•-S. 7 (iv) (c)— Suit for declaration and in¬ 

junction-consequential relief prayed for. 

In a suit for declaration as well as for an injun¬ 
ction where consequential relief was prayed for, 
ad valorem fee is payable on the amount at which 
the relief sought is valued. Per Richards, 0. C. J. 
Plff. must truly state the amount at which he 
values the relief. ( Richards, C. J. and Tudball, J.) 
Mussammat Jaoeshra v. Durga Prasad Singh. 

36 All. 600 : 24 I. C. 679 : 12 A. L. J. 844. 

-S. 7 (Iv) (c) — Valuation on — Suit for 

declaration and injunction. 

The plaintiff has the right lo put his own valu¬ 
ation on his claim for the purposes of Court-fees 
in a suit for a declaration and for an injunction 
by way of consequential relief : and the same is 
the value for the purpose of jurisdiction. (Shah 
and Hayward, JJ,) Bala Krishna Narain 
Sawant v. Janki Bai Sitaram 44 Bom. 331 : 

66 I. C. 340 : 22 Bom. L. R. 289. 

---S. 7 (iv) (c)— Consequential relief—Admi¬ 
nistration of estate and appointment of receiver, 
are suoh reliefs. , 

Plaintiff sued for a declaration of his right, to 
administration of the estate and appointment of 
an interim receiver. Held, that the suit fell within 
S. 7 (tv) (c) of the Court Fees Act. In the absence 
of a prayer for possession of the property the 
plaintiff was not bound to pay court fee on the 
market value. (Chatterjec and Walmsley . JJ.) 
Rupchand Ghosh t>. kshirodamayi Dasi. 

21 C. W. V. 467 : 1923 Cal. 329 

-B. 7 (iv) (c) and (v) (a)— Mortgage — Per¬ 
sonal decree for sale—Suit to set aside. 

Plff. sued to set aside an execution sale of 
certain properties on the ground that the 
decree having been previously adjusted could not 
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be executed and that the sale was therefore null 
and void and for a declaration that a personal 
decree passed against toe plff. was inoperative 
against him. On a question arising as to the 
Court-lee payable on the plaint Held, that the 
suit was one substantially lor possession though 
framed as one lor declaration and consequential 
rebels and that Court lee was payable under S. 7 
(v) of tne Cauit Fees Act and not uutler S. 7 (ivj. 
I Cl. 1 Mookerjce and Cuming, JJ.) Kadha Kanta 
Saha v. Debendka Nakayan saha. 

49 Cal. 880 : 27 C W N. 566 : 

38 C. L. J. 74 : 1922 c. 506. 

-S. 7 (iv) (c)— Declaration that a decree 

is fraudulent—Plaintiff can put his uivn value. 

In a suit for declaration that a decree and a 
sale hsid thereunder is lraudulent, without a 
prayer tor possession, the pill, can put his own 
value on the plaint and pay Court lee iheieoo. 
(.V. R. Chatter ji and Pan ton, JJ ) JOGFNDRA 
Nath Sen v, Toriantnessa. 62 l. C. 685. 

7 -3* 7 Cl. (iv) (c)— Bengal Tenancy Act 

S. Ill, A—Suit under—Consequential / elitf. 

Where in a suit under S. Jli, A., B. T. Act, the 
plff. prays lor a declaration of his occupancy 
right ol which he claims to be i.t possession and 
for another declaration that the entry io Kocoid o f 
Rights as lo his status is a nullity, the latter relict 
is consequential on the lormer one and the plaint 
comes under S. 7, C). fivj (ci of the Court-lees Act. 
(Sanderson, C. J. amt Mookerjce, J .) Midnapur 
Zamindaki Co. v. Secretary op state. 

44 Cal 3o2 : 40 I. C. 96 : 21 C. W. N. 834. 

-S. 7 liv) (c) and td)— Suit for declaration 

of title to land comprised in dcfl.'s innas patta— 
Valuation. 

For jurisdiction, a suit for declaration cf title 
to land in pltf.’s possession and for a perpetual 
injunction against the delt who resists tuc phi. s 
claim on the strengto of miras paila which in¬ 
cludes the land, should be valued at the market 
value of tne land actually in suit and not ut the 
whole area composed in the miras patta although 
the decision ot the suit in plrt.'s lavour would set 
aside the whole miras patta. (Teunon and 
Smithcr, JJ.) Sarat Chandra Basu v. Swak- 
NOMOYE GHOSE. 36 I. C. 615. 

- 8 . 7 (iv) (c)— Plaint— Insufficiently 

stamped—Giving no valuation of relief sought — 
Computation according to jurisdictional value — 
Amendment of plaint. 

A suit uuder S. 7. cl (iv) with a plaint contain¬ 
ing no valuation ol relief sought but giving a 
valuation lor purposes of jurisdiction is valued 
for purposes of CoUit-fees according to jurisdic¬ 
tional value, unless plff. amends the plaint with 
the leave of the Co irt. (Richardson and Imam 
JJ.) Krishna Kumar Kay v. Chandkakanta 
Mitra. 31 1. C. 807. 

-s. 7 (iv) (c)— Valuation of suit—Plaint — 

Court-fee, 

In a suit for a declaration that a decree for 
over Rs. 22,000 was bad, and might be set aside, 
t he plffs. were interested only in three annas’ 
share ol the property valued at Rs. 9,000, Held 
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that the plffs. must value tbe'r suit according to 
the extent ot their claim, and the Court-fee need 
therefore be paid only upon that amount. 85 
•Cal. 202 : 40 Cal. 615 Ref. (D. Chatterjec and 
Walmslfy . JJ.) Ganesh BhaGAT v. Sarada 
Prasad Mukerjee. 42 Cal. 370 : 

30 I. C. Ill: 19 C. W. N. 895. 

-8. 7 (iv) (c) and (v) —Suit for declaration 

with consequential reliefs not for possession — 
application of section. 

A suit for a declaration that a certain decree 
was fraudulent and unlit for execution and that 
the family property could not be sold in execution 
and that, if the whole property could not be relea¬ 
sed from execution, at least the plff.’s portion, 
would come under S. 7 (iv) (c) being a declara¬ 
tory suit with a prayer for consequential relief ; 
and Sub. S. V does not apply because the suit 
,is not for possession. ( Bart and Caritdufl, JJ.) 
Hakihar Panda Singh v. Shyam Lal Singh. 

21. I. C. 404 : 40 Cal. 6lo: 

-S. 7 (iv) (c) —Suit under S, 104-// of the 

Bengal Tenancy Act. 

A suit under S. 101-H of the B. T. Act for a 
declaration that the plaintiff is a raiyatand not 
.a tenure-holder, and for settlement of fair rent 
falls under S. 7 (iv) (c) and not under Sch. II, Art. 
17, Cl. * t i) and (iii). (Cliitty and Teunon , JJ.\ 
Traylokya Nath Pal v. Secretary of State. 

18 I. C. 188: 17 C. L. J. 426. 

-S. 7 (iv) (c)— Suit for declaration and for 

injunction. 

A suit for a declaration that plff, is the sole she- 
bait, and for an injunction lestrainiog the deft, 
from interfering with his possession of the endow¬ 
ed properties, tails within S. 7. (iv) (cj. ( Slookcrjce 
and Beachcroft, JJ.) Rajkrishna Dey v. Bepin 
Bheraj Dey. 40 Cal. 246: 16 C. L. J. 194: 

17 I. C. 162: 17 C W. N. 691. 

--S. 7, els. (iv) (c), (v), (x), (xi) (c)— Suit by 

grantee of mine for possession. 

An owner having leased out a certain mine for 
a term of years to the plff. subsequently entered 
into an agreement with the oilier persons to 
grant them a lease. The plff. unable to obtain 
possession, sued the owner and the other persons 
for possession of the mine, mesne profits, 
.damages, costs and interest: Held, that the suit 
did not fall within cl. xi (c) of S 7 of the Court- 
fees Act, because as it was'one not merely between 
the tenant and the landlord, but also between the 
tenant and other persons who claimed to have 
acquired an interest from the landlord. 32 Cal. 
268, 31 Mad. 14. Foil. The suit did not fall with¬ 
in (iv) (c.) but it was a suit for possession of 
land within meaning of Cl. v and must be valued 
.according to the value of the subject-matter. 
(Mookerjee and Beachcroft , //.) Sondara Mal 
Marwari v. Murray. 16.1. C. 963 : 

16 C. I. J 375. 

-8. 7 (iv) (c)— Suit to declare decree void 

by non-party thereto, is not within the .clause. 

A person who was no party to the decree may 
sue to have it declared void without asking for 
.any consequential relief and the suit is not govern- 
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ed by S. 7 ( v) (c). (Broadway and Zajar Ali, JJ.) 
Mt. Nihal Devi v. Rai Chuni Lal. 

5 Lah. L. J. 367 : 1923 Lah. 373. 

—- S. 7 liv) (c) Suit for declaration and 

Injunction — Valuation. 

Where plaintiff sues (1) for a declaration that 
he is the owner of certain property (2) that an 
ejectment decree obtained against him by defts. 
should be cancelled on the ground rf fraud and 
declared not binding and 13) for a perpetual in¬ 
junction that defis. should not interfere with his 
possession, the suit is one for a declaration with 
consequential relief within S. 7 tiv) (c) of the Court 
Fees Act. The courts are bound to accept valua¬ 
tion placed by the plff. upon the lelief sought by 
him, even though such valuation is arbitrary and 
inadequately represents the value of the property. 
(Soott Smith, J,) Nandan Mal v. Salig Ram. 

1922 Lah. 236. 

-S. 7 (iv) (c) — Witt—Cancellation of. 

Suit for cancellation of a will falls under S. 7 
(iv) (c). 29 Bom. 207 ; 5 All. 331 ; 15 B. L. R. 172. 
Kef. (ShadiJLal and Jones. JJ.) Hukham Singh 
v. Mt. Gyamd'^vi. 127 P. W K. 1916 . 

31 P. L. R. 1917 : 36 I. C. 95 : 

87 P. R 1916. 

-S. 7 (iv) (c)— Suit for declaration and in¬ 
junction—Valuation of suit for purposes of 
jurisdiction—Discretionary with the plff. to fix 
arbitrary value. 

Under S. 7 (iv) (c) the plff. can in a suit falling 
thereunder, value the relief sought at any amount 
which he thinks fit and Courts cannot object to 
it though such valuation is arbitrary. (Rattigan, 
Beadon and Agncw, JJ.) BarU v. LachhmaN. 

228 P. W. R. 1913 : 111 P B. 1913 ; 
22 I. C. 503 ; 23 P. L. R. 1914. 

-S. 7 (iv) (c) and (d)— Suit for declaration 

—Alienation by Hindu widow—Appointment of 
receiver—Suit to be valued by plaintiff. 

A suit for a declaration that certain alienation 
made by a Hindu widow does not affect plain¬ 
tiff’s reversionary rights, tor appointment of a 
receiver and for restoration of property to the 
status quo ante falls within the purview cf S. 7 
(iv) (c) and (d) and ad valorem Court-fee is calcu¬ 
lated on the valuation of the plaintiff is leviable. 
(Reid, C. J . and Beadon, J.) Lachmi Das v, 
Mussammat Daropti. 134 P. W. R. 1913 : 

232 P. I. R. 1913 : 19 I. C. 859 : 93 P. R. 1913. 

-S. 7 (iv) (c )—Suit for removal of mana¬ 
ger. 

A plaint praying for the removal of the mana¬ 
ger of the religious institution based on the all®* 
gation that the institution is a private one and is 
tounded and maintained by plff’s ancestors and 
that the plff. alone has the power to appoint and 
dismiss the manager is really one for possession. 

58 P. R. 1893, 56 P. R. 1895,. Foil. (Chatterjec 
and Mande , JJ.) Basawa Singh v. B hag WAN 
Kaur. 181 P. W. R. 1912 : 17 I. C. 270 : 

216 P. L. R. 1918 
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-S. 7 (iv) (o) and (d)—S«i/s Valuation Act 

V111 of 1887, S. 8 —Punjab Chief Court rules 
under S. 9, R. 4. 

In a suit for declaration and injunction, ihe 
value lor purposes of Court-fees and jurisdiction, 
is the amount at which the plff. values tbe relief, 
between Rs. 100 and 500 ; 63 P. R. 1902, Foil. 17 
Bom. 56. Rel. on ; 30 Mad. 18 Dist. (Chevts, J., 
Khair Ahmad v. Mir Ahmad Ullah. 

62 P. W. B. 1812 :13 I. C. 408 : 93 P. L. B. 1912. 

-S. 7. (iv) (c) —Declaratory Suit — Conse¬ 
quential relief. 

A suit for a declaration that the plff. is the real 
owner of a decree obtained by defts. against a 
third party and praying for transfer of the de¬ 
cree to the plff. is a mere declaratory suit on 
which no consequential relief is sought. 20 Bom. 
736; 30 Cal. 788. Foil. 25 Cal. 49 ; 26 Cal. 845 ; 
Dtst. ( Shah Din and Chevis, JJ.) GaNeshi Lal 
v. Beni Pekshad. 47 P. L B. 1911: 

22 P. W. B. 1911 : 9 I. C. 673 : 1. P B. 19 1 1. 

-S. 7 (iv) (c)— Suit for declaration that 

■decree is fraudulent and not binding. 

A suit for a declaration that a decree is nut 
binding as having been obtained by fraud comes 
within S. 7 (iv) (c) and the Court tee payable 
thereon is an ad valorem fee on the value at 
which the suit >s valued in the plaint. 3a Mad 
922, Foil. (Abdur Ralinn and Bakcwell, J J.) 
Pilla Kakkadu v. Vadula Chandrayya. 

(1918) M- W. N. 562 : 51 I. C. 536 : 

24 M. L. T. 254. 

-S. 7. (iv) (c )—Consequential relief—In¬ 
junction—Valuation of. 

Where there is a prayer, for an injunction, re¬ 
lief can be valued arbitrarily and such valuation 
is conclusive. If along with the injunction re¬ 
lief. additional consequential reliefs are prayed 
for, they should be valued according to Jaw. Tbe 
proper Court fee for the plaint would then depend 
upou the total value of the consequential reliefs. 
(1913) M. W. N. 105 and (1914) M. W.N. 707, 
Ref. [Sadasita Iyer and Bakewcll , JJ.) Azi- 
muddin Sahib v, Kadirsa Ronvther. 

43 I. C. 995 : (1918) M. W. N. 40. 

-S 7 (iv) (c) Suit to declare a document 

mot binding. 

A suit by an insolvent, to declare a deed by tbe 
Official Receiver not binding on him, and lor 
consequential relief, can be valued as plff. likes. 
Such a suit is not in substance a suit to obtain a 
cancellation of tbe deed. 20 M. L. J. 791 : 30 
Mad. 18; 20 Mad. 490. Dist. ( Abdur Rahim and 
Srinivasa Iyengar, JJ.) Ramaswamy Nadan v. 
Subiumania Nadan. 40 I. C. 620 : 

32 M. L. J. 447. 

—--B.7 (iv) (ci— Valuation—Suit for declara 

tion of invalidity of alienations by widow and 
for appointment of receiver .. 

A suit by a reversioner for declaration that 
certain transactions do not bind the estate and 
for the appointment of a receiver to preserve the 
property from waste is to be valued as under 
S. 7 (iv) (c). (Srinivasa Iyengar , J.) Dodda 
•Sannbkappa v, Sakravva. 36 I C. 831. 


COURT FEES ACT (VII OF 1870), S. 7 (iv) (c). 

~ S 7 (iv) (c)— Suit to declare decree inva¬ 

lid — Valuation. 

A suit to declare a decree or document to which 
plaintiff was a party is not binding on him in a 
suit for co sequential relief within S. 7, Cl. (iv 
(c)of the Act. An ad valorem Court-lee is payable. 
A suit lor declaration and consequential relief 
prtma facie comes within S. 7. Cl. (iv) (c/ but if 
at the same time it comes within any ol the other 
classes of suits specified in the section, it must be 
so treated (Wallis, O. J. Seshagin Iyer and 
Kumamswanu Sastu, JJ.) Ah UN Ac H EL la M 
CHETTY v. Rangaswami Pillai. 38 Mart 922: 

26 M. L. J. 118 : 17 M. L. T. 164 • 
28 I. C. 79 : (1915) M. W. N. 118. 

7-S. 7, (iv) (c/.Sch. II, Ar t. 17, els. 3 and 6 - 

Consequential relief — Meaning. 

Consequential rebel means a substantial re¬ 
medy in accordance with the title ol which decla¬ 
ration is prayed for. A prayer for possession 
being unwarranted by plaint averments, is not a 
relief consequential upon a declaratory decree. 
(Bakewcll, J.) Mukza Hydek Ali :>ahib v. Hus¬ 
sain Kaza Sahib. 24 I. C. 3i6 : 1 L. W. 398. 

- 7 - T S - 7 livj < c )-SCH. II, ART. 17. (vi)-S/«7 

under S. 31 Sp. Ret. Ac* for declaration and Con¬ 
sequential Relief—Falls under cl. (n>) (c). 

A suit under S.3l of the Sp kel. Act brought 
lor a declaration with consequential retie!, ior 
purposes of court-fees and jurisdiction is govern¬ 
ed by S. 7 (iv, ic) ol the Court Fees Act, and Art. 
1< (vi) of Sch. It ot the Court-tees Act cannot 
apply where it is possible to estimate ihe money 
value of the claim. 7 N. L R. 190 Foil. (Batten 
J. C.) Mt. Baki Bahu v. Kundan Singh. 

1922 Nag. 264. 

-S. 7 (iv) (c)— Suit to declare invalidity 

of adoption. 

Fur the sake of Court-fees, a suit to declare that 
an adoption did not take place is one to declare 
it invalid; and where it affects title to immovea¬ 
ble property ad valorem fee is to be charged 
(Kotwal, A. J. C.) Chjnki v. Narayan. 

58 1. C. 965. 

-- s - 7 (iv) tel Suit for declaration that de¬ 
cree is void—Consequential relief. 

A suit lor a declaration that a decree is nullity 
and that it should be set aside is one for a 
declaration with consequential relief and is gov¬ 
erned by S. 7 (iv) (ci. (Kotw.U, A. J. C.) Govind 
v. Dheklu. • 56 I P. 650 

-S. 7 (iv) (cl— Consequential relief—Pra¬ 
yer for setting aside decree. 

A suit to st>; aside a decree on the ground ol 
fraud is one for declara.iou and for a consequen¬ 
tial relief and the Court fee must be computed 

under S. 7 (iv) (c). 5 All. 331 : 20 Born. 736 : 30 
Cal. 788, Ref. (H. Drake Brockman, J. C.) Bal- 
deo Prasad v. R. S. Seth Ghasiram. 

56 I. C. 360 : 16 N. L. B. 84. 

8. 7 (tv) (c) and (A)—Suit for declaration 
of invalidity of mortgage, for cancellation and 
Injunction — Valuation. 


















1599 


CIVIL DIGEST, 1911—1923, 


1600 


COURT FEES ACT (VII OF 1870), S. 7 (iv) (c). 

The value for purposes of Court fees and juris¬ 
diction rf a suit for declaration of the invalidity 
of a mortgage deed, for cancellation and for an 
injunction restraining the deft, from enforcing 
its terms, is the amount of liability under the 
deed, as stated in the plaint. 6 C. L. J 427, Foil 
(Batten, A. J. C.) Devidas v. Ham Lal, 

13 I. C 864 : 7 N. L. R. 19o. 

-S. 7 cl. (iv) (c)— Suit by minor for de¬ 
claration that mortgage i levee against Inm was 
void involves a consequential relief. 

Where a minor sued, on attaining majority, to 
set aside a final decree foreclosure passed against 
him on the ground that the decree, though based 
on a compromise saoctiored by the Court, was 
void and therefore unenforceable against him. 
Held that the relief for declaration involved a 
consequential rebel and that the suit should be 
valued under S. 7. cl. (iv) (c) of the Court Fees 
Act with an ad valorem court lee. (Daniels, J C.) 
Sripal Singh v. Jagdish Nakayan. 

65 I. C. 980 : 24 0. C. 361. 

-S. 7, (iv) (c) — Court’fee —Mortgage — 

A ppcal. 

An appellant, who claims on appeal that a 
portion of the property is not liable to be sold in 
execution of a mortgage decree, must pay ad 
laloum Ccurt-fee on the appeal. ( Lindsay , J. C.) 
Sheoraja v. Debi Din. 48 I. C. 535: 5 O.L.J. 663. 

-S. 7 (iv) (c )—Consequential relief—Con 

firmation oj possession— Arbitrary valuation. 

Under S. 7 (iv) (c) of the Court Fees Act, it is 
not open to the plaintiff to fix an arbitrary or in¬ 
correct valuation. 36 A. 500 ; 6 C. L. J, 427 ; 14 
C. L. J. 47 ; 16 C. L. J. 194 : 4 Pat. L. J. 703 Kel. 
A prayer lor confirmation of possession is no¬ 
thing more than a prayer that the fact of, and his 
right to possession may be declared but the words 
“ continuation of possession” have now acquired 
a technical meaning and include a prayer for 
recovery of possession i( the court thinks the 
plaintiff is out of possession. Consequently a 
p,a\er for confirmation of possession has come to 
be regarded as consequential ielief. 19 W. R. 18 : 
22 C. L. J. 415 : 23 C.L.J. 56L Ref. (Miller, C. J. 
and Mullick, J.) Ram Sbkhar Prasad Singh v. 
SHEONANDAN Dubey. 4 Pat. L. T. 71: 

1 Pat. L. R. 25: 2 Pat. 198: 1922 Pat. 337: 

1923 P. 137. 

_S. 7. (iv) <c) and (v)—Snit for declaralion 

of title and possession. 

Where a challenge is directly thrown on the 
title of the plaintiff who comes to Court in order 
to meet that challenge, it is a suit clearly under 
S. 42 of the Specific Relief Act and if the Plaintiff 
asks for possession also in that suit, his suit 
comes under S. 7, cl. v4). Sub. cl, (c) of the Court 
Fees Act and not within Sec. 7, cl, (5) of the Act 
A challenge having been directly thrown upon 
the title, a suit for declaration of title as adopted 
son and for possession is a suit that comes with- 
V in S. 7, cl. (4) Sub-cl. (c) of the Court Fees Act. 
(Das and Foster, JJ.) Ugramohan Chowdhri v. 
Lachmi Prasad Chowdhri. 1922 Pat. 6: 

1923 P. 100. 


COURT FEES ACT (VII OF 1870), S. 7 (iv) (c). 

-S. 7 (iv) (c)— Suit for declaration of in¬ 
validity of decree against Hindu family. 

In execution of a decree obtained against some 
members of a Hindu family, certain properties 
were sold. Some of the other members cf the 
family brought a suit lor a declaration that the 
sale was null and void. Held, the suit was one 
for declaratory decree and consequential relief 
and under S. 7 (iv) (c) ad valorum fee was pay¬ 
able. (Das and Bucknill, JJ.) SURENDKA NARAiN 
Singh v. Shambihari Singh. 

1 P. 197 : 1922 P 404. 

-S. 7, cl. (iv) (c)— Suit for declaration of 

status as landlord and ejectment—Suit falls under 
cl. iv (c). 

Where a plff. sues for a declaration that he is 
a raiyat and that the deits are his under raiyats 
and for ejeement of the latter the suit falls within 
S. 7 cl. (iv) (c) of the Court Fees Act. (Miller,C. 
7. amt Mullick, J.) PakamesHWAR Singh v. 
Sure ba Kuer. 65 I. C 240. 

--S. 7. (iv) (c)— Assertion of adverse title — 

Ad valorem fee. 

As a claim before a survey officer or an entry 
made in the survey records amounts to an asser¬ 
tion of adverse litle, the plff. in a partition suit, 
must clear up his title and possession over toe 
plots recotded adversely to him in the survey re¬ 
cords and pay ad valorem fee with respect to the 
property. (Jwala Prasad, J.) HarnarayaN 
PaNdey v. SUResH Pandey. 63 I. C. 203. 

-S. 7, (iv) (c)—Declaration of fight to 

recover money when necessary—Sp. Ret. Act, 

S. 42, 

A suit for a declaration that the defts, were 
liable to pay a certain amount and that the plff. 
should recover the same it and when the plff. is 
compelled to pay the same is one for a dcclaiatrory 
decree without a consequential relief for the pur¬ 
poses of the Court Fees Act, but the suit not 
being one contemplated by S. 42 is not maintain¬ 
able. ; Das and Adami, JJ ) Shaikh Rafiqud- 
din v. Shaikh Asgar Ah. 63. I. C. 38. 

-S. 7, (iv) (c)— Hindu Reversioner— 

Suit by, for appointing Receiver to the estate of <* 
deceased Hindu. 

A suit by a Hindu reversioner, to prevent 
waste of property in the hands of the widow and 
for the appointment of Receiver falls under S. 7 
(iv) (c). (Jwala Prasad, 7.) Harbans SAHU v. 
Lalmoni Kuer. 62 I. C. 86. 

-8. 7. (iv) (c) Sch. II, Arc. 17— Inter 

pleader suit — Appeal. 

In an appeal from a decision in an inter¬ 
pleader suit in respect of money the Ccurt-f c 
payable is Rs. 10 under Art. 17 of Sch. II of the 
Act and not under S. 7 (:i) (c) of the Act (Jvcala 
Prasad, J.) Brijnarain v. Balmiki Prasad. 

611. C. 820 : 2 Pat. L. T. 380, 

-S. 7, (iv) (c) (vj— Suit for declaration 

and possession falls wuder IV {cl. 

A suit by a reversioner, after the death of the 
widow, for a declaration and possession: against 
an alinee of the widow, falls, under Cl. IV (c and 
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not under Cl. (v) of S. 7 of the Court-Fees Act. 
(Jwala Prasad, ard Ross, JJ .) Khetp.a Mohan v. 
Ganesh Lal. 2 Pat. L. T. 607 : 

61 I. C. 565 : 6 P. L. J. 10 

-—S. 7 (iv) (c)— Conditional decree—Appeal 

against—Court fee. 

Plaintiffs suit for possession was decreed on 
condition of the plff. paying off the encumbran¬ 
ces on the property and plff. preferred an appeal 
against the condition in the decree. Held . ad 
valorem Court-lee should be pa'd on the value ot 
the encumbrance. (Conits, J.) Kishen Dutt 
Pandey v. Kashi Pande. 5 Pat, L. J. 455 : 

1 Pat. L. T. 738 : 57 I. C. 481 ! 
2 O. P. L. R (Pat.) 196. 


S. 7 (iv) (c) and (v )—Suit for possession 

of properties as adopted son—Contest as to vali 

dity of adoption. 

A suit for f ossession of an estate by plff. as 
having been adopted by the widow of the last 
male owner under the authority of the latter is in 
effect a suit for declaration that the plff. was the 
adopted son of the male owner and for conse¬ 
quential relief, namely, possession. Therefore 
ad valorem Court-fees were payable under S. 7 
(iv) (c). (Das and Adami, JJ.) UgnamqhaN 
Chaudhury v. Lachmi Prasad Choudhury. 

66 I. C. 422 : 5 Pat. L. J. 339. 


' 7 s - 7 (iv) (c )—Suit tor declaration — Con¬ 

sequential relief—Decree and sale—Setting aside 
— Valuation. 

The valuation for the purposes of Court-fees 
under S. 7 (iv) (c) must be in accord w'th the 
value of the subject-matter and not an arbitrary 
valuation. In a suit for a declaration and con¬ 
sequential relief, the plff. is bound to pay ad 
valorem fees in proportion to the loss from which 
be >eeks to be relieved. In a suit for a declar¬ 
ation that a decree obtained against them is void 
on the ground of fraud, plffs. are bound to pay 
ad valorem Court-fees on the value of their share 
of the property sold and net merely an ad 
valorem fee on the amount of the decree. (Mullick 
and Adami, JJ.) pandit Brjj Krishna Das v . 
Chowdhuri Muri Rai. 56 I C. 316 ; 

4 Pat. L. J, 703. 


-S. 7 (iv) (c) and Sch. II. Art. 17 (ii»)— Suit 

for declaration — Court-fee. 

A suit for a declaration that plffs, were occu¬ 
pancy tenants and not tenure-holders and that the 
survey entry describing them as tenure-holders 
was wrong and not bind ng on them falls under 
Art 17 (iii) of the Court-Fees Act. (Roe, J.) 
Tewari Kora v. Bhupat Mandar, 

, » 60 1. C. 298 :4 P.l. J. 302. 


— 8. 7 (iv) (o)— Declaration—Consequential 
relief. . 

A suit for a declaration that a revenue sale is 
invalid aDd for confirmation or restoration of 
possession falls under S. 7 (iv) (c). 38 Mad. 922. 
Appl. (Roe and Jwala Prasad , JJ.) Dhakeshwar 
Prasad Singh v. Jioo Chowdhury. 

- 46 I. C. 886 : 8 Pat. I. J. 448. 


- 8 . i 7 (iv) (c )—Suit for 

registered deed—Court fee. 1 

VOL. II—101 
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A suit for the cancellation of a Registered In¬ 
strument under S. 39 of the Specific Relief Act, is 
a suit for declaration and consequential relief, 
within the meaning of S. 7 (iv) ic) in as much as 
the declaration necessitates the further and con¬ 
sequential rel ef of sending the decree to the 
Registration Otiice. Ad valorem Court-fee must 
be paid on the relief. 29 Bom 207, Foil, [Roc, J.) 
Nouwooagar Ojain'v. Shidhar Jha. 

45 1. C. 23b : 3 Pat. L. J. 194. 


S. 7 (iv) (c )—Suit to set aside decree on 
mortgage to the c*>cnt of the plff.’s share—Valu¬ 
ation—Conrtfcc 

Plff. sued to set aside a cjmpromise decree on a 
mortgage executed by their lather. The value of 
the emire property was Ks. 2,000 and that u the 
pltf.'s share was two-thuds. Held, that the pills, 
were not bound to pay Court lee on the whole 
amount of tne decree but only on the value of 
tneir share of the property in suit. (Chapman 
and Atkinson , JJ. BANKEY BeHAKI V, Ram 
Bahadur. 4 Pat. L. W. 281 : 4 Pat. L. J. 191 : 

44 I. C. 891 : 1918 Pat. 223. 


S. 7 (iv) (c) and Scb. II, Art. 17 ( 1 )— 
Declaration and consequential relief—Prayer for 
tcltasing property from attachment and posses¬ 
sion— Appeal—Cvurl-jtc. 

Where plff.'s property *as attached at the 'in¬ 
stance of a creditor ot its ostensible ..wucr and 
pltf. asked only for the release of his property 
iiom attachment, the Couit-iec payable would be 
Rs 10 under Sch. II. An. 17 (1) of the Court-fees 
Act. If the ostensible owner is also joined as a 
party to the suit and a prayer is made against him 
tor recovery oi possession, the Court-iee payable 
would be on ihe value of property in accordance 
with S. 7 (iv) (c) oi the Act If in such a suit the 
pltf- is dcicated and he prefers an appeal he 
must pay Court-iecs on the value ot the property 
plus Rs. 10 for declaration. If the plaintiff suc¬ 
ceeds and an appeal is preferred by ihe dells, the 
Coun-lee io be paid must be regulated by a con¬ 
sideration of the relict sought in appeal. If the 
attaching creditor appeals, the Court-fee payable 
would be Rs. 10 only. If the ostensible owner 
appeals, the Court-fee payable would be Court- 
fee calculated upon the value of the property 
(Roe, J,) Chandkadhari Singh v. Tipan PrI’ 

SAD SINGH. 48 j c 9?1 - 


S. 7 (iv) («) and (v>— Possession—Inci¬ 
dental declaration that document is void or in¬ 
operative — Valuation. 

Where, in order to succeed in a suit for posses¬ 
sion, u is necessary for the plff. to obtain a decla¬ 
ration that a document or a decree is void or 
inoperative the Court fee to be paid must be cal- 
culated on the actual value of the property. 
(Sharfuddin and Roe, JJ.) Mussammat Lagan 
Burt Kuf.r v. Khakhan Singh. 

43 I. C. 962 : 3 Pat. L. J. 92. 


8- 7, (iv) (c) Suit for declaration with 
consequential rehef-Suit by sons for recovery of 
possession of properties sold m execution of decree 
against father. 

When consequential relief is sought in addition 
to a declaration, the plff. is bound to bx a reason¬ 
able valuat.on upon the consequential relief. If 
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he puts a ridiculous value upon it, the Court must A suit for injunction was valued at Rs. 4,000 for 
hx a reasonable value tor him, dealing with each purposes of jurisdiction and at Rs. 110 for Court 
case on its own merits. 6 C. L J. 4 17, Foil ; 35 Fees. The suit was dismissed with cists. On a 
Cal. 202 ; 42 Cal. 370, Ref. to. In a suit b> sons quest'on arising as to tne Pleader's fee payable, 
to set aside decrees made upon mortgages exe- held that the valuation for the purposes of Court 
cuted by their father and sales held under such Fees should, under S. 8 of the Court Fees Act, 
decrees, and to obtain possession of their indivi determine the valuation for purposes of jurisd c- 
dual shares in.the joint family property : Held, tion; that the C mrt below ought to have asked the 
that in effect the suits were* not lor recovery oi plaintiff to re-state his value and as if did not do 
possession but lor declarations with consequen- so, it must be taken to have accepted the valua- 
tial relief. The Court-fee payable in each case tion of Rs 110 as correct. Consequently Pleader's 
■was not a sum equal to ten times the Government fee was allowed on Rs. 110 only 11 P. R. 1913 
revenue but ad valorem calculated on the value ot referred to. (Sco// Smith, J.) Amir Chand v. 


the plff.’s share in the joint family property. 
(Sharliiddin and Roc , JJ.) Shama Pershad bAHi 
v. Sheo Prasad SiNgh. 41 I. C 95 : 

2 P. L. W. 173. 

-S. 7 (iv) (cj Sch. II, Art. 17 (iii). 

Where a party pray*? for a cancellation of a 
document which he believed he had signed as 
witness but which he subsequently read as though 
executed by him as the vendor of the property 
conveyed thereby, he must pay ad valorem fee on 
his plaint lor the relief by way of cancellation, 
more especially because he had valued the suit 
for purposes of jurisdiction at a big figure. R*?. 10 
is not the proper fee. (1893) R. P. 109. Dist. 

(Saunders, A. J. C.) Nga Chit Wet v. Kivanan. 

33 I. C. 624 : (1915) II U. B. R. 102. 

-8. 7, Cl. (iv) (d)— Injunction, suit for — 

Valuation. 

The Cou^t fee for a suit for an injunction must 
be computed according to the amount at which 
the relief sought is valued in the plaint and which 
the plaintiff is entitled to fix himself. ( Macleod , C. 
J. and Fawcett . J.) Govinda Krishna Sathe v. 
Hanmaya Lingaya Fulmali. 45 Bom. 667 : 

59 I. C. 777: 22 Bom. L. R. 1450. 

--S. 7 liv) (d)— Injunction, suit for— 

Valuation. 

The valuation of a suit for injunction restrain 
ing the defendant from cutting timber from 
plaintiffs jungle is the amount at which the 
plaintiff values the relief sought. [Fletcher avd 
Syed Huda, JJ.) Raicharan Panda v. Kunja 
Behari Das. 46 I. C. 884. 

-8. 7, (iv) (d)— Declaratory suit.—lnjunc - 

tion—Valuation—Suits Valuation Act, S. 8. 

Where in a declaratory suit the plff. asked for 
injunction, the suit falls under S. 7 iv (d) and 
must be valued alike for purposes of Court fees 
and jurisdiction under S. 8 of the Suits Valuation 
Act. (Mookerjee and Beachcroft, JJ.) Mohendra 

SUNDAR THAKUR V. DlNOBANDHU ThAKUR. 

21 I. C. 771 : 19 C. L. J. 15. 

--S. 7, (iv) (d )—Declaratory suit. 

In a declaratory suit, the value of the property 
is the value of the relief claimed. And the 
value of the relief cannot be arbitrarily 
fixed. (Mookerjee and Caspersa, JJ.) Krishna Das 
v. Hari Charan. 14 C. L. J. 47 : 10 I. C. 865. 

* 15 C. W. N. 823. 

——8. 7, Cl. (iv) (d)— Suit for Injunction- 
Valuation for purposes of Court Fees and Juris ■ 
diction^ is same. J 1 


Hakim ALi. i924 Lah. 364. 

-S. 7, iv (d) and (i)— Suit for rent ieclara- 

tion and injunction. 

A suit lor rent, and for declaration of title wilh 
injunction falls under S. 7 (i) and (iv) (d). The 
value for purposes of Court lees and jurisdiction 
is the same. (Pratt, J.C. and Hayward, A. J, C.) 
Parumal Ailmal v. Molumal. 

17 I. C. 44: 6 S. L. R. 114. 

-S 7, (iv) (e) and (v)— Suits Valuation 

Act , S. 8— Declaration and possession—Suit for. 

A suit for a declaration that a certain decree 
is not binding on the plaintiffs or the properties 
in their hands and for possession ol a purtion of 
thjse properties which had been sold in execu¬ 
tion of the decree is a suit for declaration and 
consequential relief and Court-fee is *o be paid 
only on the relief for possession. 30 Mad- 335 (F. 
B.) Dist. (Oldfield and Tyabji, JJ.) Rajagopala 
NAIDO V. VlJAYARAGHAVALU NAIDU. 

38 Mad. 11&4 : 25 I. C. 683 : 1 L. W. 824. 

-8. 7, Cl. (iv) (f )—Suit for account—Appeal 

from preliminary decree—Plff s valuation to be 
accepted. 

Where a person appeals from a preliminary 
decree in a suit for account, he is allowed the 
option of placing his own valuation upon the 
memorandum of appeal and he is not bound by 
the valuation put upon the claim in the plaint. 

7 A. L J. 546 ref 30 M. L J. 402 not foil. (Piggott, 
J.) Kanhaiya Lal v. Seth Ram Sarup. 

44 A. 542 ; 20 A. L. J. 416 : L. R. 3 A. 193 : 

4 U. P. L.R. (A) 99 : 
1922 All 228. 

- 83 . 7 (iv) (f) and 11-— Suit for accounts 

and administration — Valuation, if lies in the 
discretion of the plaintiff. 

Where the plaintiff in a suit for accounts and 
administration and for her share in the estate 
valued the suit at Rs. 130 lor purposes of 
Court fees and at Rs. 30,00,000 for purposes of 
jurisdiction, held, that the suit was for an account 
and was properly valued under S 7 (iv) (f) (Scott, 

C J. and Batchelor, J.) Khatija v. Adam Hussain 
Ally Vasi. 89 Bom. 545 : 29 I. n . 949 : 

1 17 Bom. L B. 574. 

-S- 7 (iv) (f)—Suit for winding up of 

partnership and for accounts — Valuation. 

In a suit for the winding up of a partnership 
and for accounts the amount at which the relief 
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sought is valued iD the plaint controls the compu¬ 
tation oi fees payable, (batcliclor and Sluili, JJ.) 
Bai Hiragavri v. Gulabdas. 

22 I. C. 71 : 15 Bom. L. R. 1123. 

-Si. 7 ('v) (f), and 11; Sch. II. An 17 (6,— 

Partition suit. 

Under Sch. II, Art. 17. Cl. (6) the Court fee ou a 
plaint lor partition is Ks. 10 and it the suit inclu¬ 
des also a claim for accounts, the plff. can value 
■it approximately under S 7 and if the Court finds 
at insufficient it should pursue the course laid 
down in S. 11. [Teunoti and Choudhuri, JJ.) 
Beni Madhab v. Gobind Chandra. 

46 I. C. 165 : 22 C. W. N. 669. 

-8. 7 (iv) (f)— Valuation — Suit for ad¬ 
ministration and accounts. 

A suit for administration and accounts is io 
essence a suit for accounts within the meaning of 
S. 7 \iv» (f) and the plff. can value the claim for 
accounts approximately and pay Court-fees there¬ 
on. If ultimately a decree be passed in favour of 
•the plff. for a larger amount than ihal covered by 
the Court-fees already paid, the plff. can under the 
provisions of S. 11 of the Court fees Act execute 
such a decree only on paying the fee on the 
whole amount of the decree. 39 Bom. 545. Foil. 
{Mooherji and IValmsley, JJ.) Sarajubala IJasi v. 
Joobswar Rai. 45 Cal. 634 : 26 C L. J. 265 : 

41 I. U. 693 : 22 C. W. N. 115. 

-S. 7 (iv) (f)— Administration suit. 

An administration suit by a creditor is in fact 
a suit for account within S. 7 (iv) if) and ihe 
plaintiff can place his own valuation on the 
relief claimed in such suit, which valuation is tne 
same as the valuation for jurisdiction under the 
Suits Valuation Act, S. 8. t Mookcrjec and 
Cuming , JJ.) Sasi Bhushan v. Manindra 
Chandra. 44 Cal. 890 : 24 C. L. J. 448 : 

38 I. C. 835 : 21 C. W. N. 310. 

-S. 7 (iv) (f)— Appeal— Preliminary decree 

—Suit for dissolution of partnership. 

On an appeal against the preliminary decree for 
winding up a partnership, a Court fee of Rs. 10 is 
sufficient, other questions relating to allowing or 
.disallowing certain items being incidental. 
(Rattigan , C. J. and Abdul Raoof , J.) Ram 
Singh Vi -Ram Chand. 1 Lah. 6 : 19 F.L B. 1920 : 

67 I C. 185 :6 P. W. B. 1920. 

-8. 7 (Iv) (f)— Appeal from preliminary 

.decree—Suit for dissolution of partnership and 
rendition of accounts. 

Under S. 7 (iv) If) an appeal from the prelimi¬ 
nary decree in a suit for dissolution of partner¬ 
ship and rendition of accounts must bear Court- 
fees ad valorem on the amount at which the relief 
is valued in the plaint. 50 P.R. 1908: 18 Bom. 202 
13 P. R. 1901: 6 Bom. 143 and 13 C. W. N, 815 
(819). Ref. (Johnstone and Shadi Lai, JJ.) KaNji 
.Mat. tf. PannA Lal. 7 p. E. 1916 • 

; . , 281 , c. 262 : *6 P. l. b. W 16 . 

- 8. 7 (iv) (f)— Administration suit. 

A suit for an account of any property and for its 
doe administration falls within the purview of S.7 
(iv) (f), Court fees Act. The valuation for Court- 
•fees and jurisdiction is the same. A suit for 


COURT FEES ACT (VII OF 1870), S. 7 (iv) (f). 

administration of the estate of an intestate is in 
some respects unique but it has certain common 
features with a suit tor winding up of an insol¬ 
vent's estate or for dissolution of a partnership. 
The taking of accounts is important in all the 
suits and the fact that Courts act on different lines 
in different classes of cases does not take any of 
them out ot the purview of suits for accounts. 
(Johnstone and Scott Smith, JJ.) ShUJA-ud-din 
v. Aishnabi. 100 P. R. 1914 : 26 I. U. 342 : 

239 P L. R 1915. 

-S. 7 ('V) (f) — Partnership suit — Right of 

defendant. 

In a partnership case, a deft, may get a decree 
or whatever is found due to him. without being 
called upon to pay Court-fee on what he alleges 
himself entitled to. (Kensington and Johnstone, 
JJ.) Beragi Ram v Raja Ram. 

163 P. L. R. 1911 : 10 I. C. 250: 214 P. W. R. 1911. 

-S 7 (iv) (fl — Partition suit — Valuation. 

In a suit for partition, part of the joint property 
to be divided is comprised of a mundt trade the 
p)ff. can value it under S. 7. Cl. iv (/) and need not 
value it in accordance with a tentative valuation 
to be amended subsequently alter inquiry. (Old¬ 
field, J.) Bala Pattabhi v. Subbaraya Chetty. 
14 L. W. 446 : 41 M. L. J. 433: 70 I C. 17 : 

(1921) M. W. N. 611. 

-S.7 (iv) (f)— Appeal — Valuation. 

If a suit faili g under S. 7 (iv) is valued by 
plaintiff at a certain figure and if plaintiff has 
obtained a preliminary decree for an amount, 
the defendants appeal against the whole 
decree the appeal must be valued at the same 
figure (Wallis, C. J., Sadastva Aiyar and Srini¬ 
vasa Aiyangar , JJ.) Dhupati Srinivasachaklu 
v. PER1NDE VAMMA. 39 M«d. 725 • 33 I. c. 602: 

30 M L. J. 402. 

-S. 7 (iv) (f)— Suit for accounts — Value of 

—Jurisdiction—A ppeal. 

The value of a suit for accounts both for origi¬ 
nal trial and for appeal is the value stated in ihe 
plaint by the plaintiff and the Court trying such 
suit does not lose its jurisdiction because the 
amount found due on inquiry exceeds the juris¬ 
diction of the Court. (Batten and Stanyon, A. 
J. Cs.) Olphbrts V. Arjundas. 20 I. C. 928 : 

9 N. L. R. 112 . 

--8. 7 (iv) (f)— Suit for administration of 

estate of deceased—Prayer for accounts. 

A suit for administration under O. 25. R. 13. 
C. P. C. of the estate of the deceased, and giving 
plaintiff his share after taking accounts is a suit 
for accounts and ad valorem tee is payable (Lind¬ 
say. J. C. and Kanhatya Lal, A. J. C .) SuRAlYA 
Qadir V. Qudsia Begum. 24 I. C. 643 : 

1 0. L. J. 281. 

7-S- 7 (iv) (f)— Suit for accounts —Valua¬ 

tion by defendant in appeal—Right to give own 
value. 

In an appeal by the defendant against a 
preliminary decree directing accounts where 
what is disputed is not the liability to render 
accounts but the plaintiff’s mode of doing so. the 
relief does not admit of correct valuation and the 
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appellant is at liberty to fix his own valuation 1907, Foil. : 24 P. R. 1903, Dist. (Shah L 
without bein^ tied down to the valuation in the Scott-Smith, 77.) Sahib Ditta v. Narine 
plaint. (Jwala Prasad, 7.) Kui.dip Sahay v, 226 P. L. R. 1912 : 15 I. 

Harihak Prasad. 4 Pat. L. T. 688 : 182 P. W. . 

3 Pat. 146 : 1924 P. 161. .. ...... 


- s. 7, Cl. (iv) (fl —Mane profits, 

A claim for mesne profits is not a claim, tbe 
value of which cannot be ascertained and ad 
valorem Court fee is to be paid thereon and 
phintiff cannot recover anything in excess for the 
valuation out by him. Per Roc, 7. If it be regarded 
as a suit for an account, the Court-Fees 
Act S. 7, Cl. (iv). is peremptory and such 
suits shall be approximately valued. [Chapman 
and Roc 77) Nand Kumar Singh Bilas Ram 
MARWARI. IP. L. w. 781 : 40 I. C. 579 : 

3 P. L. J. 67. 

—--Ss. 7 (iv) (fi and 11— Suit for accounts— 

Valuation—Deficiency. 

A suit lor administration is a suit for accounts 
purposes of Court-lees, and is to be valued under 
S. 7 liv) (/, of the Court-fees Act, according to the 
amount of the relief sought. It the amount decreed 
is in excess of the relief amount such deficiency 
of court-fees must be made good under S. 11 of 
the Act. ( Twomcy, C. 7. and Mating kin, J.) 
San Paw v. Mayin. 55 I. C. 258 : 

12 Bur. L. T. 207. 

-S. 7 (v )—Tenant suing landlord and 

another tenant — Valuation. 

A suit by a tenant against the landlord and other 
tenants is governed bv S. 7 (v). (Stephen and 

Mullick, JJ.) Ram Ekbal Singh v. Baldeo 
Singh. 25 I. C. 507 : 19 C. L. J. 418. 

-S. 7 (v) — Suit for possession and for an 

order enforcing the Tlefend ant to execute a sale- 
deed is within the clause. 

Plaintiff who alleged that defendant had sold 
his land to him and had received part of the consi¬ 
deration, sued for possession and prayed that the 
defendant be ordered to execute a deed of sale and 
have it registered on receiving the balance. He 
treated tbe suit as on** for possession, while the 
Court held that it was also for specific perfor¬ 
mance. Held , on Second Appeal, that the suit 
was one for possession only, and the Court-fees 
should be paid according to S. 7 (v). (Martincau, 
J.) Gopal Das v. Permanand. 60 I. C. 512. 

-S. 7 (v) -Pre-emption—Sale of revenue 

paying land — Court-fee. 

The Court-fee on the plaint in a pre-emption 
suit in respect of a sale of land paying revenue 
should be calculated according to S. 7 (v) of the 
Court-Fee Act. (Scott-Smith and Broadway, JJ.) 
Sunder Singh v. Dhian Singh. 15 P. R. 1919 : 

49 I. C. 358 :43 P. L.R. 1919. 

___s. 7 (v) and Sch. H, Art. 17— Jurisdiction 

—Appeal—Suit for declaration in respect of land. 

For the purpose of determining the course of 
appeal and jurisdiction the value of a suit ; for 
a declaration that an alienation of lapd is null 
and void so far as plaintiff’s rights are concerned, 
is thirty times the land revenue of the land in 
respect of which the declaration is sought. 60 P.R, 


1907, Foil. : 24 P. R. 1903. Dist. yShah Din and 
Scott-Smith, JJ.) Sahib Ditta v. Narinjan Das. 

226 P. L. R. 1912 : 15 I. C. 272 : 

182 P. W. R. 1912. 

-S. 7, Cl. (v) and Sch. II. Art. 17 (31 (6)— 

Suit for recovery of possession of immoveable pro¬ 
perties—Decree, conditional on payment of a sum 
—Appeal against the condition — Cfiirt-fce. 

The value of an appeal is rot in all cases the 
value of the suit as originally filed but the value 
of the relief granted which a party wants to get 
rid of. Where in a suit for recovery of possession 
of immoveable properties, the plaintiff is given 
a decree, conditional on his paving a sum to the 
defendant, an aDpeal by him. against the condi¬ 
tion must be valued ad valorem on the amount he 
was asked to pay, [Knmaraswaml Sastri, JJ 
Porkodi Acm, In rc, 45 Mad. 246 : 

41 M. L J. 587 : 14 L. W. 624 : 68 I C. 444 : 

(1921) M. W. N. 854: 1922 Mad. 211. 

-S. 7 (v)— Suit against — Tenant holding 

over in defiance of notice is governed by clause (v). 

Where the defendant remained in possession 
. after the end of the period of tenancy, with express 
disagreement of plaintiff, as it was evidenced by 
the act that the latter gave him written notice to 
quit 

Held, the defendant could not be called a tenant 
holding over, but that the suit was clearly for the 
possession of land held by a trespasser and fell 
under clause (v) and not under xi (cc) of S. 7. 
(H alii fax, A. J. C.) Narayan v. Tukaram. 

• 1923 Nag. 810, 

-S. 7 (v)—Suit for declaration of title and 

possession—Court fee. 

Where a challenge is directly thrown on the 
title of the Plaintiff, and the Plaintiff comes to 
Court in order to meet that challenge, it is a suit 
clearly under S. 42 ol the Spec'fic Relief Act and 
if the Plaintiff asks for possession also in that 
suit, his suit comes under S. 7 cl. (4), Sub cl. (c> 
of the Court Fees Act and not within S. 7, cl. (5) 
of the Act. A‘suit for declaration of title as 
adopted son and for possession is a suit that 
comes within S. 7, cl (41, Sub-cl. (c) of the Court 
Fees Act. (Das and Foster, JJ.) Ugramohan 
Chowdhri v. Lachmi Prasad Chowdhri. 

1922 Pat. 6 : 1923 P. 100. 

-S. 7 (v) and (iv) (c)— Suit by Hindu rever¬ 
sioner to recover possession of Property gifted by 
Hindu widow after her death falls under cl. (v). 

In a suit by tbe reversioners of a deceased 
Hindu lor recovery of possession of properties 
gifted away by the widow after her death, the 
plaintiffs prayed inter alia (1) that on considera¬ 
tion of the above facts the court may be pleased 
to hold that the properties in dispute constitute tbe 
estate of B. (fhe last male owner), that the plain¬ 
tiffs.as reversionary heirs of the said B. are enti¬ 
tled to get possession of the properties in dispute 
since the death cf K. (the widow), that it is illegal 
on the part of the defendant not to give up pos¬ 
session of the properties and that the defendant’s 
possession is quite wrongful and illegal. (2) 
That on adjudication of the above points a decree 
may be passed in favour of the plaintiffs in res¬ 
pect of properties in dispute by dispossessing tbe 
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defendant or such person as may be found in 
possession at the time of delivery of possession. 
Held, that the suit was not* one to obtain a 
declaratory decree where consequential relief was 
prayed for but one for possession under S. 7 (vj 
of the Court Fees Act. 6 P. L J. 101 ; 5 P. L. J. 
339 ; 34 C, 329. (Miller, C. J. Mullick, Jwala 
Prasad, Contis and Das, JJ.) Ham bU mran 
Prasad v. Gobind Das. 4 U. P. L. R (Pat.) 75 : 

, 3 Pat. L, T 704 : 

1922 Pat. 291 : 1922 P. 615. (F.B.). 

-S. 7 (v) (a)— Fee for possession of a share 

and the under-proprietary tenure. 

A share in an under proprietary tenure in a 
village is a definite share and therefore Court-fee 
for possessi >n is ten times its revenue. (Wazir 
Hasan, A. J. C.) Swami Nath v. Jang Bahadur 
Singh. 24 O. C 29 : 7 0. L. J 403 : 

58 I. C. 132 : 2 0. P L. R. (J. C.) 127. 

1 S. 7 (v) (a)— Suit for possession — 

Mokarasi deed — Court-fee. 

A mokarasi lease of a definite share in a 
revenue paying estate is land within S. 7 Cl. (v) 
(a) of the Couri-Fees A.ct. A suit for possession of 
a mokarasi lease hold property is purely one tor 
possession of immoveable property' within S. 7 
cl. (v) (a) of the Act. (Roe, J.) Bibi Ivulsum v. 
Syed Muhammad Hamid. 45 I. C. 928. 

-S. 7 (v) |b) — Suit declaratory and posses¬ 
sory-Hindu reversioners—Wature of suit—Court- 
fee payable. 

A suit by Hindu rever-ioners asking that a 
sate deed be declaied null ana void against them 
and that the possession of property be granted to 
them, is an ordinary suit for possession oi pro¬ 
perty and the Court-fee payable thereon is five 
tunes the Government revenue. (Tudball, J.) 
Tika Pam v. Salig Ram. 2 0. P. L. R. (A) 216 : 

. 57 I. C. 494 : 18 A. L. J. 903 

l_ 8, ( V ) (b )—Relief for declaratory 

decree in appeal —Suit for possession. 

The plff. sued for possession as the transferee 
of one G. The hrst Court gave him a decree on 
condition that his possession should continue 
only during the life-time of his transferor. The 
plff. appealed against this condition and paid a 
Court-lee of K's. 10 Heia, that the Court-fee was 
proper. The pltf. appellant was in possession of 
the property who seeks to clear his title and to 
obtain a declaration that he had the full right oi 
ownership to ihe property. (Tudball. J.\ Rup 
CHAtfb v. Fatbh Chand. 33 All, 705 : 

■ In .3 V j 111, c. 977 : 8 A. L. J. 821. 

~*8. 7 (v) (bl and (d)— Suit for possession of 
specified plot sold out of a holding—Court-fee 
how calculated. 

A suit for possession of a plot of land but not a 
definite fractional share, sold out of r holding* is 
governed by S. 7 (v) (d) ut the Court-Fees Act and 
the court-fee payable shnld be calculated on ihe 
market value of the land, where it is impossible 
to 6nd out the actual revenue on the said plot. 

<Tudball, J .) Chakdan v. Bishen 6ing*j. 

38 All. 630 : 11 %. Q. 816 s 8 A. 1. J. 798. 

— 8. 7 (v) (b) and (d)— Suit for portion of a 
survey number—Court-fee. 


COURT FEES ACT (VII OF 1870). S. 7 (v) (b) 

The Court-fee payable in respect of a suit for 
recovery of land forming part oi an entire area, 
but neiiher sub-divided nor separately assessed to 
land revenue must be computed on the market 
valueol the land sued for. under S. 7 (v). (Ayling 
and Scshagiri Aiyar, JJ.) GodavaUThy 
SundaRamma v. Gouavarthy Mangamma. 

34 M. L. J. 558 : 47 I. C. 543 : 8 L. W. 88. 

--S. 7 (vj |bl and (c)— Suit for inam lands 

wrongly classed us ryotwari— Valuation. 

A suit for possession of mam lands wrongly 
classed by Government as ryotwari and in respect 
of which Pattas were issued t > tenants, may be 
valued by the plff. as ryotwari lands held on fat- 
ta at five times the revenue payable thereon 
under cJ. (v) (b) of s. 7. The fact that after the 
institution of the suit, the lands are classed as 
inam, will not affect the question. (Spencer and 
Phillips, JJ,) Nakayani Ammal v. Secretary 
of State. 41 1. C. 167. 

-S. 7 (v) (b)— Garden, what is — Suit for 

lands—Valuation—If trees therein should be 
valued separately. 

The word " garden ’* in S. 7 (v) (6) means chief¬ 
ly ornamental, pleasure or vegetable garden. The 
juxta position ol ihe words “ house or garden ” 
conveys much significance in support of this 
view. Tlie conversion of an assessed arable field 
into a cocoamit tope does not make the land a 
garden within Cl. (vt ( b) ot S. 7. In a suit lor 
land, trees standing thereon need not he separate¬ 
ly valued A decree for land will pass also the 
trees standing thereon. 12 Mad. 301 , 22 Mad. 
39 ; 24 Mad. 421, !<el. on. (William Ayling and 
Seshagiri Aiyar, JJ.) Kullappa Gounden v. 
Abdul Rahim Sahib. 40 Mad. 824 : 

5 L. W. 270 : 39 I. C. 254 : 21 M. L. T. 251. 

-S. 7 (v) (b) and (d)—“ Definite share of an 

estate, ’ meaning of. 

The words “ definite share " of an estate used 
in Cl. (vj (b) of S 7 mean an undivided tangible 
fraction of an estate as distinct from a defined 
demarcated plot which has been taken out of an 
estate. (Coutls Trotter , J.) Mangamma v. Sunda- 
kamma. 19 M. L. T. 266 : 33 I. C, 683 : 

(1916) 1 M. W. N. 325. 

-8. 7 (v) (b)— Suit for Possession — Un¬ 
conditional decree. 

Ad valorem Court fee on five times the Govern¬ 
ment revenue ol the lands in an appeal by the 
mortgagee for an unconditio ial decree for pos¬ 
session of the property, is sufficient. ( Daniels, 

A. J. C.) Ragha Sah v. Wajid Ali. 50 I. C. 853. 

-8. 7, (v) (b) and (v) (AS—Suit for frac¬ 
tion of holding—Court fee payable is on market 
value. 

In a suit for recovery of land which is not an 
entire holding or a definite share or fractional 
part of a holding separately assessed to revenue 
but consisting of individual field plots which 
form part of a holding but which are not separ¬ 
ately assessed Court fees are payable under S 7, 

Cl. 5 (d) and not under S. 7, Cl. 5 (b) of the Act. 
(Heald, J.) Ma Sha ■ Ma v. Somasundaram 
Chetty. , 2 Bor. 1. J. 39 : 1 R. 492 : 

1923 Rang. 246. 
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-S. 7 (v) (c) and (d)— 'Such revenue — 

Lands subject to fluctuating assessment. 

' Such revenue ’ in S. 7 vv) means an annual 
revenue payable to Government on an entire 
estate or definite share or part of an estate fixed 
permanently or not. Lands subject to fluctuating 
assessment are within S. 7 (v) (c) and not within 
S. 7 (v) (d). [tscott Smith and Wilberforce , 77.) 
Mahna Singh v. Bahadur Singh. 

60 I. C. 142 : 100 P. R. 1919. 

-S. 7 (v) (c)— Land paying no revenue— 

‘ Rd'gions land.' 

If the subject-matter of suit is land paying no 
revenue and has produced no probts during the 
year next preceding the suit, the valuattOD should 
be made with reference to similar land in the 
neighbourhood, irrespective ot the fact that the 
land is ' Religious land.' (Hcald, A. 7. C.) Maung 
Meik v. U. Kumari 60 I. C. 5 ; 

(1920) 3 U. B. R. 236. 

-=-3. 7 (v) (d) (a) (b) and (c)— Suit for posses¬ 

sion of lands—Part of an estate paying revenue 
to Government—Not separately assessed with 
revenue—Court-fee payable. 

In a suit for possession of land, forming an 
indefinite share of an estate paying revenue to 
Government! and not being assessed separately, 
S"b-Cl. (d) of Cl. (v) of S 7 of the Court-fees Act 
applied arid the Court-fee is according to the 
market value of the land. [Mookerjee and Beach- 
croft, 77 ) Chandra Narayan Singh v Asutosh 
De 41 Cel. 812 : 19 C. L. J. 342 : 

23 I. C. 89 : 18 C. W. N. 659. 

-S. 7, Cl. (v) (d)— Suit for pre-emption — 

Market value of the property is its value at the 
date of sale. 

The market value of the property in a suit for 
pre-emption is to be determined with reference 
to its value at the date of the sale and not with 
reference to its value at the date of the institution 
of the suit for pre-emption. 7 A. 778 followed 
(Scott-Smith, J) Sher Mahomed v. Ahmad 
Said. 1924 Lah. 380. 

-S. 7 (v) (d )—Market value—Definite 

share of an estate—Recovery of. 

Where the suit is for recovery of X and odd 
acres of land of a plot, a definite part of which 
was already sold, the suit is not for recovery of a 
definite share of an e-tate within the meaning of 
Cl. (v) (bj of S. 7 of the Court-iees Act and so the 
value for purposes of jurisdiction and Court-fees, 
must be calculated on the market value of the 
property sought to be recovered. (Coults Trotter, 
J.) Mangamma v. Sundaramma. 

19 M. L. T. 266 : 33 I. C. 683 : 

(1916) 1 M. W- N. 325. 

-S. 7 (v) (d) and xi (cc)— Valuation for 

jurisdiction, 

A suit to recover possession of land from a 
tenant is valued according to a year’s rental next 
before date of presenting the plaint nnder S. 7 
(xi) (cc) for purposes of jurisdiction and not 
the market value, under S. 14 of Madras Civil 
Courts Act, (III of 1873) or under S. 7, Cl, (v) (d) 


COURT FEES ACT (VII OF 1870), S. 7 (v) (e). 

of the Court-fees Act, ( Sadasiva l\er and 
Phillip , 77.) Narainaswami Naidu Ga^u v, 
Vennavalli SfcSHAGiKi Rao. 39 Mad. 873 r 

18 M. L T. 398 : 2 L W. 1031 : 

31 I. C. 104 : 29 M. L. J. 572. 

-S. 7 (v) (d )—'Market value—Suit for 

possession as usufructuary mortgagee 

The pIff. sued for possession as usufructuary 
mortgagee and valued the property on the 
amount of the mortgage-money. Held, that the 
word “market vaiue’’ in S. 7 of the Court-Fees 
Act must mean the market value of the subject- 
matter of the suit, which in this case is not a 
proprietory interest but a mere mortgagee 
interest in the property. ( Daniels , A. 7. C.) 
Madhi v. Gajadhar. 9 0. & A. L R. 85 r 

1924 Oudh 163. 

-S. 7 (v) (e)— Suit — Valuation. 

The value ol a suit is the value of the interest 
claimed bv the plff so that the value of the suit 
tor establishing a right as an occupancy r3iyat 
in a garden and for possession thereof, is that of 
the interest claimed and not that of the entire 
interest m the land, including that of the superior 
landlord, ookerjee and Bcachiroity JJ\ 
Upendra Chandra Mitra v. Sat Kouridhar. 

23 I. C. 064. 

-8. 7 (v) (e)— Pre-emption— Garden with 

house, out houses and trees market value to be 
given. 

What was sold was described as a garden 
together with a house and out houses as well as 
trees of all kinds. In a suit fur pre-emption held, 
that the property s Id was a garden and that 
under S 7 (v) (e) the fee payable should be ad 
valorem on the market value. 14b P. R. 1918 ; 71 
P. R. 1914, Foil. 40 Mad. 824 Dist. The High 
Court finding that the appellant bad no intention 
of making good the Court-fees bv the fixed date, 
as per order decliued to give him any further 
opportunity (Shadi Lai and Broadway, 77-1 
Behari Lal v. Nandlal. 

68 I C. 84* : 2 Lah. I. J. 362- 

-8. 7 (v) (e) — Garden land — Assessed to 

land revenue—Market value, 

A suit for possession ot garden land, though 
assessed to land revenue is governed by S. 7 (v) 

(e). ( Johnstone and Chcvis, 77.) Bhag Bhari 
v. Jawahar Singh. 71 P. R. 1914 : 

241 P. L. B. 1914 : 25 I. C. 545 : 

155 P W. B. 1914. 

-8. 7 (v) (e) and Sch. II, art. 17 (B)-Swt 

for recovery of a Hindu temple — Valuation— 
Market value. 

There is no market value for a temple as such 
and for purposes of Court fees, a suit for th® 
recovery of possession of a temple falls under 
Sch. II, Art. 17 lb) of the Court-Fees Act and not 
under S. 7 (v) (e) of the Act. ( bchwabe. C. 7.) 
Oldfield and Pamcsam, JJ.) RajagopaLA NaidU 
v. RaMAsUBRAMania AyyaR. 45 M L. J. 274 : 

(1923) M. W. N. *50 ; 18 I. W. 326 : 

33 M. L. T. 21 (H 0.) • 4 

46 Mad. 782 : 1924 Mad. 19 (F BJ. 
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-S. 7 ( v ) (e) la) and (b) (c)— Lund with 

cocoa nut tries'— •Garden"— Question of fact— 
Rt vision 

In ascertaining the value of a piece ot land on 
which cocoanut tret s have been plan led. for the 
purpose ol deeding the jurisdiction of the Court, 
the question whether it came under Cl. (vj (c) or 
Cl. (v) (e) of S. 7 of the Court-tees Act. is a 
question ol fact to be determined on the evidence 
as to whether having regard to the position ol 
the land and the rumber of trees thereon, the 
plot ol land can be said to be a garden. Assess 
ment is not the criterion in determining the 
question whether the land is assefsed or unasses¬ 
sed. It will iall under Cl. (v, (e) if it can be 
defined as a 'garden/* A few isolated trees on a 
piece of land will not make it a garden, but 
where a number of trees are planted on a parti 
cular piece of land which is well defined and can 
be marked off from the rest of the land, that 
particular plot may be treated as a garden if the 
land is cultivated with flower, fruit or vegetables. 
12 Mad. 30J . Fxpl. [Kumaraswatrn Sastri, J.) 
Abdur Rahim Sahib v. Kalappa Gounden. 

30 I. C. 845 : 18 M. L. T. 243. 

- S. 7 ivil— Pic-tmption deorec —Appeal- 

Court fee. 

Where a claim for pre-emption of five villages 
was decreed in respect of two villages only on 
payment ol a sum and plff. appealed. Held, that 
the appeal was divisible into two parts. In 
respect ol thai part in which the question related 
only to the sale consideration, the plff must pay 
ad valorem Court-fee on the difference between 
the amount alleged as the sale price on the one 
side and the amount decreed on the other. In 
regard to the other part in which the right of 
pre-emption was in dispute, he need only pay 
Court-fees on five times the Government revenue. 

( Tudball . /.) Abinash Chandra v. Shekhar 
Chand. 40 All. 363 : 44 I. C. 606 : 

16 A. I. J. 174 

-- S. 7 (vi)— Pre emption. 

Where appeal is by the vendees objecting that 
plff. is not entitled to the land, the Couit lee *o 
be affixed will be in accordance with S. 7. (vi) 
(Reid, C. Robertson and Ratt'gan , //.) 
Wariyam Singh v Mahtab Singh. 

76 P. B 1913 : 240 P. L. B. 1913 : 

19 I. C. 961 : 141 P. W. B. 1913. 

-8. 7 (ix). 

See also Court Fees Act (1) Sen I. 'art/ I 
( v ) Sch. II, Act 17. 

-S. 7 (ix)— Mortgage—Suit for redemption 

— Court-lee to be paid only on principal amount. 

In a suit for redemption couit fee is pavable 
only upon the principal amount secured bv the 
mortgage. The plaint'ff is not b-.undtopay 
court fee upon the surplus amount claimed as 
mesne profits. 29 A. 471 ; 68 I. C. 226 foil. 
(Banerji and Goknl Prasad, )J.) Chhiddu 
Singh v. Jhanjhan Rai. L R. 3 A. 628 : 

45 All. 154 : 1923 All. 261. 

- 8. 7 (ix)— Mortgage—Appeal from preli¬ 
minary decree and the order fixing the amount 
for redemption — Consolidation. 


COURT FEfcS ACT (VII OF 1870, 8. 7 (x). 

In a redemption suit, the mortgagee denied the 
right to redeem and also the amount of redemp- 
*ion. The Court decreed plff.’s suit and directed 
accounts. L)eit. appealed against the decree and 
in the meanwh'le the trial Court look accounts 
and 6»cd a certain sum. The deft appealed 
claiming a higher sum. Held, ibe two appeals 
should be consolidated and the full amount of 
Couit-fee should be levied, as if the two appeals 
were < ne appeal. (Tudball, J.) Lai.ta Prasad 
v. Sheoraj Singh. 39 All. 452 : 

41 I. C. 346 : 15 A. L. J. 464. 

- -8. 7 (ix)— Mortgage decree for sale — 

different properties scpaiately chaigcd—Appeal 
in respect of one—Court ice. 

Wheie a mortgage decree for sale declares the 
separate liabilities of different properties lor 
‘‘different sums ot money” iho Court lee on 
appeal by ore of the defendants, whose properly 
had been held liable tor a specific sum ol money, 
must be calculated on ihe sum for which the 
property had been held liable. (Tudbad, J.) 
Chhabraj v. Court of Wards. 35 All. 92 : 

18 I. C. 577 : 11 A L. J. 33. 

- 8. 7 (ix)— Mortgage decree—Appeal by 

defendant—Court f'e. 

The value of the subject matter of the appeal 
by ihe defendant agamst a mortgage deciee is 
ihe amount declared by the Court as clue to the 
plaintiff on ihe date fixed lor payment exclusive 
of costs. (Tudball and Rafique , J J.) Baldeo 
Singh v. Kalka Prasad. 35 All. 94 : 

18 I. C. 365 : 11 A L. J. 20. 

-S. 7 (ix) and Bch. I, Art. 1 — Suit for 

redemption—Appeal for redudton of amount. 

In a redemption suit, the Court below passed a 
preliminary dtcree in which the amount pa\able 
by the plaintiffs was fixed at Rs 39,240 11-7 on 
the 24th June, 1919. The plaintiffs having paid 
the amount fixe<C into the Court together with an 
additional sum of Rs. 409-6-0 interest accruing up 
to the date ol payment, a final decree was passed 
on the 29th Apnl, 1920. The plaintiffs filed 
appeals from both these decrees asking for reduc¬ 
tion ol the amount fixed in the preliminary decree 
by Rs. 32,225-11-7. On the appeal from the preli¬ 
minary decree the plaintiffs paid Court fees ad 
valorem cn the sum by which they wished the 
amount fixed therein lo be reduced. On the 
appeal from the final decree they paid a Court-fee 
of Rs 2 only Held, the preliminary decree 
decided what the amount payable was and in the 
appeal from it the appellants contested the amount 
and paid full Court-lee on the relief claimed by 
(hem The final decree is a mere corollary to the 
preliminary decree and followed it as a ma'ter of 
course : the plaintiffs having paid into Court, the 
amount fixed, there was nothing fresh for the 
Court to decide before it passed that decree, and 
the appeal from that decree is really ol a formal 
nature, and does not contest anything beyond 
what is contested in the appeal trom the preli¬ 
minary decree. ( Scott Smith and Ffordt, J].) 
Budhu Ram v Niamat Rai. 

6 L. L. J. 72 : 4 Lah. 406 : 

1923 Lah. 632. 
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-S. 7 (ix )—Redemption Suit—Appeal for 

reduction of redemption amount. 

Ail valorem Court fee must be paid on the 
amount sought to be reduced from the mortgage 
decree in a redemption suit. 3 L L. J. 370 Foil. 
( Campbe’l, J.) Ramji Lal v. Shibba. 

1923 Lah. 309. 

-S. 7. Cl. (ix) and Ait. 1, Sch. 1— Redemp¬ 
tion suit appeal — Valuation. 

An appeal from a judgment in a suit for redem¬ 
ption seeking redaction of the decretal amount 
must be valued ad valorem and not on the princi¬ 
pal amount of the mortgage. 13 All 94 and (1891) 
P. J 218 diss. [Scott Smith and Wilbcrfotcc, JJ.\ 
Lekh Ham v Ramji Das. 

1 Lah. 234 : 67 I. C. 215 : 3 Lah. L. J. 3 70 

• 

-S. 7 fix) —Appeal against a decree for 

redemption— Fee must be paid on principal 
amount 

In an appeal for a decree against redemption on 
payment of a certain sum, the Court lee should 
be according to the principal sum. ( Scoti-Swith 
and Leslie Jones, JJ.) Fateh Singh v. Babu 
Ram. 67 I. C. 130 : 3 Lah. L. J. 156. 

-S 7 (ix)— Enhancement in redemption 

suit. 

The Court-fee payable on the memorandum of 
second appeal is to be calculated on the difference 
between the sum alleged by the mortgagor as 
payable and the sum fixed bv the Appellate Court. 
Such a question arises in a redemption suit when 
the sum is enhanced in first appeal. ( Johnstone 
and Shah Din, JJ.) Bur Singh v Gujar Singh 

55 I. 0. 177 : 156 P. W. R. 1910. 

-S. 7 (ix)—Mortgage-Redemption—Appeal 

for reduction of mortgage money. 

The Court-fee, payable on an appeal bv a 
mortgager in which he claims to redeem on pay¬ 
ment of a smaller sum than that aliowed by the 
lower Court, is 1 he difference between the 
amount admitted by him and the amount decreed 
by the lower Court. (Johnstone and Shah Din, 
JJ.) Chuni Lal v. Beli Ram. 

166 P. W. R 1915 : 58 P. R. 1915 : 
30 I. C. 104 : 68 P L. R. 1916- 

-S. 7. cl. i x—Redemption suit—Appeal- 

Court fee —Ad valorem fee. 

The memo, of appeal in a suit to set aside a 
decree for redemption on payment of a certain 
sum should bear ad valorem Court-fee on the 
amount on payment of which the redemption is 
ordeied. 44 P. R. 1888: 5 P- R. 1911. foil. 
(Robertson and Shah Din, JJ.) Dyal Singh v. 
Ram Rakha. 122 P. W. B. '912 : 14 I. c 78 : 

54 P. R. 1912. 

-S, 7 (ix)— Mortgage—Redemption decree 

—Cross-objections by mortgagor jor reduction of 
amount payable —Power of appellate Court to 
reduce amount. 

In an appeal by ihe mortgagee in a redemotion 
decree where the respondent files cross objec¬ 
tions for reduction of the amount payable to him 
lor redemption, he must pay ad valorem Court 
fee on tfie sum by which he seeks to have the 
amount reduced ; and the Appellate Court has 
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no power to reduce the amount by a sum greater 
than that in respect of which Court 10e has been 
paid on the cross objectijns. (Arthur Retd, C. J. 
and Kensington, J.) MANSA Ram v . UMRA. 

134 P. W. R. 1911.: 11 I C. 198 : 

213P.L.R. 1911. 

-8. 7 (ix) —Redemption suit — A ppeal 

against—Subject matter for purposes of Court fee 
Where there are two mortgages upm the same 
property in favour of the same person and one 
of the mortgages is declared to be not genuine, 
the subject matter for the purpose of determining, 
the Court-fee payable on any appeal against the 
decree is the value of the mortgage found to be 
genuine by the Court in appeal. In redemption 
suits, the subject matter in dispute for the pur¬ 
poses of Court Fees Act is the existence of the 
right to redeem. (Aylmg and Spencer , JJ.) 
Meloth Kamak Nair v. Kodath Kammaram 
Nair. 22 I. C. 609 : 1 L. W. 102 : 

(1914) M. W. N. 231. 

-S. 7 (i x)—Redemption suit. , 

A suit merely to redeem mortgage without 
praving for additional relief falls under S. 7 
cl. (ix). But if there is also a prayer for payment 
of money found due -n accounts taken, addi¬ 
tional Court fees should be paid on the amount 
so claimed. (Sundara Aiyar and Sadasiva 
Atyar, JJ.) Kodi Venkatappa Row v. Barala 
Suryanarayana. 17 L C. 442: 12 M L. T. 493. 

-S. 7 (ix)— Suit — Valuation. 

The proper valuation of a suit for redemption 
is the amount of the mortgage admitted by the 
pit?. to be binding On him, aDd not that of the 
mortgages set up by deft. The question of juris¬ 
diction must be decided on the allegations in 
the plaint, and not with reference to the pleas of 
the deft. 9 Mad. 208 ; Foil. 14 Mad. 26 at p. 28 
Rei. (White, C.J. and, Sankaran Nair, J.) 
Chappan v. Ram. 37 Mad. 420 : 

15 I. C. 58 7 : 13 M. L. I. 118. 

-S. 7 (ix)— Valuation of suit—Redemption 

without stating the amount to be paid. 

Where pit?, seeks to redeem mortgaged pro¬ 
perty without stating the amount he is willing 
to pay, the value of the suit for jurisdiction and 
Court fees is (he principal amount stated in the 
mortgage deed (Halifax, A. J.C .) Bansilala 
v. Sitru. 57 I. C. 673. 

-S. 7 (ix) and (i)— Foreclosure suit — Appea 

for enhancement of mortgage money — Court-fee. 

Appellants Sued to forclose a mortgage and 
joined as one ot the defendants a co-mortgagee, 
who, they alleged, had parted with his rights to 
their predecessors-m-title. 1 he co-mortgagee also 

filed a suit admitting appellant’s right to a hall 

share making them defendants as they refused to 
join with him as co plaintiffs. The suits were 
tried jointly and two different decrees were 
passed. On the appellant’s appealing f.>r an 
enhancement of the mortgage-money, Held they 
must pay ad valorem Court-fees on (lie amoun 
of the enhancement sought by them. (Drake 
Brockman, J. C. and Prideaux, A.J,C.) VasUDBO 

v. Dayaram. 39 I. C. 609 : 11 N. I. B. 83. 
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—S. 7 (ix)— Foreclosure—Court-fee. 

Where, in a claim foreclosure, there is ho dis¬ 
pute as to the price of redemption; but only as to 
the right to loreclosure of the whole or a portion 
of the property, the value of the suitor an appeal 
for purposes of Court-fee is the principal sum 
secured by the mortgage. 3 I. C. 920 Dist. : 8 I. C. 
112^ Rel on. (Haitifax, A. J. CM Ghasi Ram 
V. Liladhar 20 I. C. 257 : 9 N. L. R. 86 

S. 7 (ix)— Foreclosure suit. 

In a suit for foreclosure of a mortgage, when 
the value of the mortgaged property is not less 
than the amount of the charge, the value of the 
suit for puposcs of jurisdiction is the sum claim¬ 
ed as due for p-incipal and interest uoder the 
motgage (Drahe-Brockman, J. C .) Kothiram 
v. Ganpati. 17 I. C. 886 : 8 N. L. R. 179. 

j B. 7 (ix) and Sch. I, Art. 1— Provisions if 
applicable to appeals — 'Suit', meaning of — Mort¬ 
gage suits — Court-fee payable in appeal . 

The provisions of S. 7 are applicable equally to 
appeals as to original suits and the word 'suit' is 
not there used in contra distinction to ‘appeal’. 
Court-fees are payable not on suits or on appeals 
but on documents which are filed, exhibited or 
recorded in Courts in accordance with S. 6 of the 
Act. The court-fee pavable iu appeal need not be 
the same as in the suit, as the nature of theliiiga- 
tion may b; changed in appeal. (1) If a suit for 
rede option or foreclosure has been dismissed the 
court-fee payable by the plaintiff-appellant on 
his memorandum of appeal will be computed in 
accordance with the provisions of cl. ix of section 
7 of the Court-Fees Act, that is acceding to the 
principal money expre.sed to be secured by the 
instrument of mortgage. Ta such a case clearly the 
suit has not changed its nature in appeal (2) If a . 
suit to redeem has been decreed and the defen¬ 
dant-appellant merely challenges the right to 
redeem, the court-fee payable on the memorandum 
of appeal will be computed in accordance with 
the ptovisions of cl. ix of section 7 of the Court 
Fees.Act. Here again there is no change in the 
nature of the suit. (3 1 If a suit to redeem or fore¬ 
close has been decreed and the plaintiff or the 
defendant in appeal merely challenges the amount 
to be paid or received without questioning 
the right to redeem o- foreclose, the court- 
fee payable on the memorandum ot appeal 
will be on the subject-matter i n dispute 
that is on the additional amount claimed or 
the amount iu respect of which the appellant 
seeks to avoid liability. In this case the 
suit has clearly changed if nature in appeal, and 
is no longer a suit falling within the provisions 
of cl. tix) of section 7 of the Act, (4) Wnere in a 
foreclosure suit a decree has been passed for a 
certain sum in detault of payment of which with'n 
a fixed time the property shall be foreclosed and 
the defendant in appeal denies the plaintiff’s right 
to foreclose on the grouud that be is not liable 
to pay any portion of the sum decreed, the court- 
fee payable on the memorandum of appeal will 
be calculated ad valorem on the subject-matter 
in dispute according to Article t of Schedule I, 
that is, on the amount ot the decree the payment 
of which the defendant bv his appeal seeks to 
avoid. In this case the suit has- clearly changed 
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its nature in appeal and has become a suit to 
avo-cl the payment of a specific sum. (5) Where 
a decree has been passed for redemption on 
payment of a certain sum and in appeal the defen¬ 
dant not only denies the plaintiff's right to redeem 
hut in the alternative claims that if he be entitled 
to redeem he can do so only on payment of a 
larger sum than that fixed by the Court of first ins¬ 
tance, the court-lee will be paid on the relief which 
is liable to pay the higher fee ; on the former 
the lee would be computed in accordance with the 
provisions of cl ix of section 7 read with Article 
1 of Schedule I and on the latter the court-lees 
would be ad valorem on the difference between 
the amount found due by the lower Court and 
that claimed by the appellant. (Daniels and Lyle , 
A % j . Cs.) Sangat Bakhsh Singh v % Rawat 

Dijdeo Bakhsh Singh. 25 0 . c 30 : 

1922 Oudh 82. 

8s. 7 tix) aDd 12— Suit for redemption or 
foreclosure — Appeal — Court-fee payable on. 

In a redemption or foreclosure suit, where the 
question raised in appeal is the right to redeem 
or foreclose for an adjudged sum, Court fee pay¬ 
able on memorandum of appeal is on the mortgage 
money. If, however, the appeal challenges the 
amount to be paid or received by appellant, the 
fee will be assessed on the difference between the 
sum awarded as payable or receivable by the 
lower Court and that claimed as due n the memo¬ 
randum ol appeal. (Ashworth, J.) Mussammat 
GUMANI v. Bhawani. 54 I, C. 733 : 22 0. 0. 289. 

s - 7 (ix )—Suit for t edemption by a co¬ 
mortgagor—Court-fee. 

In a suit for redemption by a co-mortgagor of 
his share of the mortgaged property, the Court- 
fee is to be calculated on the amount of the mort¬ 
gage debt charged on his share of the property, 
(Lindsay, J, C ) Bhairov Baksh Singh v. Raghu 
BaNsa Kunwar. 45 I. C. 300 : 5 0. L. J. 43. 

a • f 

S. 7 (ix) and Soh. I, Art. 1— Appeal from 
final decree. 

If any proceedings, which have terminated in 
a final decree under O. 34, R. 3, are made the 
subject of appeal, the appeal must be treated as 
an appeal trom the decree and must be stamped 
accordingly and an ad valorem lee should be paid 
(Lindsay, J. C. a«d Stuart, A. J C.) Ram Dhani 
v. Chauduri Makbul Ahmad 

30 I. C. 492 ; 18 0 C. 114. 

-S. 7 (H)—Mortgage—Redemption—Sub¬ 
ject-matter 

Where in an appeal in a suit for redemption 
the mortgagor seefes to establish that he is not 
liab.o to pay the money which has been adjudged 
by the Court below to be due to the mortgagee 
he is liable to pay the Court-fee on the amount 
ot the subject matter in dispute in the appeal. 9 
O. C. 153; ‘29 All 471; 17 1. C. 442 Ref (Lindsay, 

J. C. and Kanhaiya Lai, A. J. C.) Mardan Singh 
V, Sheoraj Nakain Singh. 30 I. C. 322 : 

2 0. L. J. 257.’ 

8.7 (ix) Appeal — Suit by reversioner 
for possession and also for redemption—Court-fee. 

A reversioner sued for possession of property 
and in the alternative for redemption, the Courts 
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below gave him a decree fgr redemption on pay¬ 
ment of a certain sum which the plff. disputed in 
appeal. Held, that the plff. must pay ad valorem 
court-fee on the amount which he was ordered 
to pay. 13 O. C. 62 Foil. : 12. O. C. 130 not foil. 
(Lindsay, J. C.) Mata Badal Singh v. Jai 
Singh. 15 I. C. 746. 

-S. 7 (ixl— Mortgage suit—Appeal — Valu¬ 
ation—Interest pendente lite. 

Where a mortgage suit is dismissed, the plain¬ 
tiff is entitled to value his appeal at the sum 
claimed in the plaint in respect of the 
principal and interest up to the date of filing the 
plaint and is not bound to value the future in¬ 
terest which he may claim from the date of the 
suit up to the date of realization or to pav court 
fee thereon. But if any future interest is deter¬ 
mined bv the trial court and is entered in the 
decree, additional court fee on such interest has 
to be paid. Jf the appellate court grants him a 
decree tor an amount larger than that claimed in 
the court below, court fee must be paid on the 
difference and unless this is done, the decree 
cannot be executed. (Jwala Prasad , J,\ Kali 
Prasad v. Mathura Prasad Singh. 

3 Pat. L. T. 813 : 1 Pat. L. R. 16 : 1923 P. 28. 

-S. 7 (i x)—Suit for possession—Condition 

of P r ff • Paying olf incumbrances—Appeal. 

A suit for possession was decreed condition¬ 
ally on payment of incumbrances and plff. appeal¬ 
ed against that part of the decree which required 
him to pay off the incumbrances. Held, that 
Court-fees on the memo, of appeal were payable 
ad valorem on the value of the incumbrances. 
4 1. C. 941 Foil. [Co'Hts, J.) Kishun Dutt v. 
Kasi Pandf.Y. 5 Pat. L. J 455 : 57 I. C. 481 : 

2 U. P. L. R. (Pat.) 196 : 1 Pat. L. T. 738. 

-S. 7 (ix)— Mortgage—Appeal—Appellant 

interested with others—Joint Hindu family. 

Members of a joint Mitakshara family have no 
specified shares in the family property and 
where some of them appeal against a decree in 
a suit to enforce a mortgage of the family proper¬ 
ty. Court-fees must be paid on the amount de¬ 
creed and not on the appellant's share of that 
amount (Has, J.) RuPAN Raut v. Pitambar 
Lal Chaudhury. 55 I. C. 233. 

-S. 7 (ixi and Sch. II, Art. 17 (vi)— Ap¬ 
peal-Aid valorem fee. 

If the object of appeal is to get the final decree 
in a mongage suit set aside, memo- of appeal 
must bear ad valorem court-lee. (Roe. /.I Barkat- 
unissa Bfgum v. Kumarunnissa. 50 1. C. 279. 

_S. 7 (ix) (a'— Contract of sale—Stamp 

must be paid on consideration. 

Court-fees payable in suits for the specific per¬ 
formance of a contract of sale will be levied ac¬ 
cording to the amount of the consideration. The 
suit is not a suit for possession of immoveable 
property so as to be liable to a stamp of value 10 
times the jama. (Abdul Raoof, J ) Kundan Lal 
t>. Anand SARUP. 1923 Lah. 456 
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-S. 7 Ix) (a)— Specific Performance-Posses¬ 
sion in addition to execution and registration of 
sale-deed. 

S. 7 (x) (a) applies to a suit for the specific 
performance of a contract to sell, in which the 
plaintiff seeks to force the vendor to execute and 
register a sale deed and also to hand over pos¬ 
session of the property. ( Tudball , J.) Nihal 
Singh v Sewa Ram. 38 All. 292 : 

35 I C. 275 : 14 A L. J. 434. 

-S. 7 (x) (a) v— Executory contract of 

sale—Suit for both specific performance and 
Possession, whether lies—Value of subject-matter. 

A suit lies for specific performance of an- 
executory contract to convey and also for pos- 
sess : on, the right to which springs out of the 
confract, such a suit for purposes of the Court 
Fees Act, is one for possession of the property 
and ought under S. 7, cl. »v), be valued 
according to the real value of the subject matter. 
(Mookerjee and Caspersz , JJ.) MADAN Mohan 
Singh v. Gaja Prosad Singh- 

11 I. C. 228 : 14 C. L. J. 159. 

-8. 7 (x) (a (—Exchange on same foot as 

sale. 

The framers of clause (x) of S. 7 of the Court 
Fees Act contemplated that for the purposes of 
court-fee undei this clause an exchange should 
also be dealt with as a sale; for otherwise that 
is no reason why separate provision should not 
have been made relating to exchange. (Abdul 
Raoof, J.) Kundan Lal v. Anund Sarup 

1923 Lah. 456. 

-S. 7 ix) (a)— Suit jor specific perform¬ 
ance of a contract of sale and for possession — 
Court-fee. 

A suit for specific performance of a contract of 
sale by execution of a sale deed and for posses¬ 
sion of land sold is governed by S. 7 (v) and not 
by ix) (a). 14 C. L. J. 159 Fol. (Wilbcrforce, J.) 
Nathe Khan v. Muhammad Khan. 

46 I. C. 534 : 128 P. W. B. 1918. 

-S. 7 (x) (a) —Suit for specific performance 

— Prayer for possession does not alter nature of 
suit. 

The nature of the suit i9 not altered by an ad¬ 
ditional prayer for possession in a suit for specific 
performance of a contract or sale and for the 
purpose of court-fees as well as jurisdiction, the 
suit falls under S. 7 (x) (a). (Krishnan and Ven- 
katasubbu Rao. JJ.) Sundara Ramanuja* 
NAIDU V. SlVALINGAM PlLLAI. 

45 M. L. J. 431 : 18 L. W 333 : 47 Mad. 150 : 
(1923) M. W. N. 726 : 1924 Mad. 360. 

- S 7 (x) (a)— Suits Valuation Act , S. 8— 

Suit f cr specific performance. 

Valuation of a suit for specific performance of 
a contract of sale for :he purposes of Court-fee 
at the amount of the consideration is valid under 
S. 7 txi fai of the Court Fees Act. In such a suit 
the valuation for the purposes of jurisdiction will 
be the same under S. 8 of the Suits Valuation Act. 
(Dalai, A, J C .) Saiyed Ashfaq Husain v. 

Saiyed Bunyad Husain. 

8 0 ft A L. B. 415: 1928 Cudh 252- 
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-S. 7 (x) (c)— Lease on annual rent of 

Rs. 51— Suits Valuation Act, S. 8—C. P. Code, 
S. 114— Decision facts—Failure of Court below to 
grasp real point — Interference. 

S. 7 ci. (x) (c) and S. 8 of the Suits Valuation Act 
lay down that for the purposes of court-fee and 
jurisdiction the valuation of a suit for declaration 
of Mourasi Mo'iurari rights and for a direction to 
the deft, to grant a lease to the pl£f , depends on 
the yearly rent payable on the lease. [Brett and 
Sharfuddin, JJ.) Bout Canning and Land 
Improvement Co., Ltd. v. Roson Ali. 

15 I. C. 46 : 17 C. W. N. 160 

•-S. 7 (x) (c )—Dcoree declaring priority of 

a mortgage — Appeal — Court-fee. 

In an appeal from a mortgage decree .vhich 
declared that third defendant had a prior mort¬ 
gage for Rs. 14,000 the appellant prayed that 
the decree should be modified by removing the 
condition as to priority of the delt. No. 3 
and its redemption by the appellant. Held , that an 
ad valorem Court-fee on Rs. 14,000 should have 
been paid. (Roe, J.) Premsukh Das v. Sha Gopi 
Sasan. 51 I. C. 786 : 4 Pat. L. J. 323. 

-S. 7 (x) (c)— Suits Valuation Act, S. 8 

—Suit for specific performance of lease—Court- 
fees — Jurisdiction. 

A suit for specific performance of a contract of 
lease should first be valued for court-fees under 
S 7 (x) (c) of the Court Fees Act and the value 
should be adopted under S 8 of the Suits Valua¬ 
tion Act for jurisdiction. (Mockerjee, J.) Sail- 
endranath v. Ram Charan 34 C. L. J. 94 : 

66 I. C. 268 : 25 C. W. N. 768. 

-S. 7 (xi) (cc)— Suit —Valuation. 

Suits between landlord and tenant have to be 
valued for court-lees upon the rent for the pre¬ 
vious year and the valuation for the jurisdiction is 
the valuation for the court-fees. (Sundetlal, J.) 
Nandan Singh v. Debi Din. 25 I. C. 875 : 

12 A. L. J. 933. 

-8. 7 (xi) (cc )—Suit against tenants and 

other holding over. 

In a suit by a landlord against his tenants and 
others, who were holding over after the period of 
their tenancy, for recovery of possession of im¬ 
moveable property, the court-fee is to be paid on 
the amount of the rent of the property >n suit 
payable for the year next before the date of 
presenting the p’aint. Suit by a landlord against 
several persons for khas possession cannot pro¬ 
ceed without a prayer for declaration of title, if 
some of them do not stand in the relation of ten¬ 
ants. (Chalterjee and Newbould, JJ.) Pro mo¬ 
th a Nath Ganguly v. Amiraddi Sheikh. 

66 I. 0. 178 : 24 C. W. N. 151. 

-8. 7 (xi) (co)— Madras Civil Courts Act. 

The valuation for purposes of jurisdiction of a 
suit to recover possession of land from a tenant 
is not its market value under S. 14 but one year’s 
rental payable by the tenant, for the year next be¬ 
fore the date of presenting the plaint under S. 7, 
Cl. (xi) (cc) of the Court Fees Act. (Sadasiva 
Aiyar and Phillips , JJ.) Narayanaswami Naidu 
Garu v. Vennavalli Seshagiri Rao. 

39 Had. 878 : 2 L. W. 1081 ; 29 M. L. J. 672 : 

811. C. 104 : 18 M. L. T. 398. 


COURT I EES ACT (VII OF 1870), S. 10. 

-S. 7 (xi) (cc)— Suit in ejectment—Compe¬ 
tency of Court to enquire into title. 

Where plamtiffs-lai'dlords instituted a suit 
for ejectment and arrears of rent against defen- 
dants-tenants by paying a stamp duty calculat¬ 
ed on one year’s rent under S. 7 ixi) (cc), th - 
Court will not go into the question of title. 
(Seshagiri Aiyar and Kumaraswami Sastri, JJ.) 
Balasidhaxtam V. perumal Chetti. 

1 L. W. 64 1 : 27 I. C. 162 : 27 M. L. J. 475. 

-S. 7 (xi) (cc)— Suits Valuation Act, S. 8— 

Suit for recovery of immoveable properly front 1 
tenant—Valuation for Court-fees and jurisdiction^ 
In a suit for the recovery of immoveable pro¬ 
perty from a tenant the valuation is the same for 
Court-fees as well as for jurisdiction. (Ayling, 
J.) Vannavalli Seshagiri Rao v Gopisf.tti 
Narayanasami Naidu. 38 Mad. 795 : 

24 I. C. 374 : 26 M. L. J. 673. 

-S 7 (xi) (cc)— Tenant holding over-Suit 

for possession. 

Where after the expiry of a tenancy, the tenant 
in spite of notice to quit refuses to hand over pos¬ 
session, a suit for possession against bim is not 
one against a tenant holding over but against a 
trespasser and falls under S 7 (v) of the Court 
Fees Act. (Hallifax. A. J. C.) Narayan v. Tu- 
KARAM. 1923 Nag. 310. 

-S. 7 (xi) (cc)— Suit to eject Thicadar is 

wil hin the clause. 

A suit to eject a thicadar on the expiry of his 
lease falls within S. 7 (xi) (cc) of the Court Fees 
Act. Wherever a landlord seeks to recover pro¬ 
perty from a person whose tenancy has come to 
an end either by the efflux of time or by reason 
of some breach of covenant, the case would be 
governed by S. 7 (xi) (cc) of the Court Fees Act- 
(Miller, C. J. and Ross, J.) Ram Charan Singh 
v. Sheo Dutta Singh. 2 Pat. 260 r 

4 Pat. L. T. 666 : 1923 P. 380. 

-S. 7 (xi) (e). 

See Sch. II, Art. 5. 

- 8. 8— Appeal by claimant in Land 

Acquisition case—Valuation of claim. 

The memorandum of appeal by a claimant to 
land acquired in a Land Acquisition proceeding 
should bear a Court fee stamp ad valorem on the 
value of the land claimed since what was styled 
as apportionment was really the determination 
of the amount payable by Government to the 
claimant for the land. (Shah and Hayward, JJ.) 
Mangal Das v. The Asst. Collector of Pran- 
TIJ Prant Ahmedabad. 45 Bom. 277 : 

64 I. C. 582 and 584 :23 Bom. L. R. 148. 

-Ss. 10 and 17 —Distinct causes of action. 

Where three declarations were sought arising 
from distinct causes of action, held Rs. 30 should 
be paid as court-fee. (Stuart, J.) Shambhu 
Diyal Singh v. Iswar Saran. 1923 A. 306. 

-8. 10—C. P. C., O. 1, R. 11. 

• A plaintiff who fails to pay additional Court-fee 
within the time allowed by the Court is liable to 
have his suit dismissed under S. 10 and not to 
have his plaint rejected under O. 7, R 11. And 
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he cannot be allowed the option to abandon part 
o| his claim and retain that pari for which he has 
paid court-fee, especially at the last luomcn:. 
(Scott, C. J. and Hayward , J ) Valli Ise Aman- 
ji v. Mahomed Adam Asmal. 

26 I. 0. 746 : 16 Bom L. R. 763. 

-Ss. 10 and 12— Point cf deficit Court-fees 

— When to Ik raised 

The question ot deficit Court-fees should be 
dealt with by the Appellate Court as soon as it is 
discovered, though it may be postponed at the 
Court's discretion in exceptional cases, li the 
question arises or. appeal, the appeal should first 
be admitted so as to remove doubts, as to juris¬ 
diction and this point should be decided before 
other issues and the appeal should be stayed till 
the deficit is paid ; and it is al>o desirable that 
the exoenses cf printing paper book should not 
be incurred till the question is decided, ( Miller , 
C.J , Mtillick and Buck mil, JJ ) Hitendka Singh 
v. Kameshwar Singh. 2 Pat. L. T. 383 : 

62 I. 0. 43 : 6 P. L. J. 293 : 1921 Pat. 161, 

-Ss. 10 and 12— Court-fee— Deficiency in 

the lower Court—Rejection of appeal under 0-11. 

R. 11, C. P. C. 

Af er an appeal is d smissed by the High Court 
under O 41. R. 11, the Court has i o power to re¬ 
cover from the respondent a deficiency in the 
Court-fee due on a memo, of appeal tiled by him 
in the lower Court. If in such a case the second 
appeal resulted in a decree in the respondent's 
favour, the High Court would refrain from sign¬ 
ing the decree until payment of ihe deficit Court- 
fee. When it is intended to recover a deficit from 
the respondent before the High Court in respect 
of something due in the 1 wer Court, the appeal 
should be admitted for hearing and action taken 
under S. 12 read with S. 10 \Mtillick and Jwala 

Prasad, JJ.) Kaj Deo Narain v. Ramdil Singh. 

58 I. C. 271 : 5 Pal. L. J. 5o8. 

-S. 10— Court-fee dejicien.y in. on plaint 

—Procedure to recover—Dismissal on failure to 
make up the deficit. 

Where a Court finds a deficit in Court-fee, (he 
plaintiff should be ordered to make it up and on 
his failure to do so, his suit should be dismisoed 
as enjoined by Court Rees Act, S.I0. (Mullick and 
Adami , JJ.) Brij Krishna Das v. Murli Bai. 

56 I C. 316 : 4 Pat. L. J. 703. 

-Ss. 10 (2). 12 and 17— Suit lot specific 

performince and possession. 

Where in a suit for specific performance of a 
contract of sale, and for possession of the proper¬ 
ty agreed to be s >ld. the relief for specific perfor¬ 
mance is the main relief and not ancillary to the 
claim lor pissession, a separate Court-lee must 
be paid in the Original Court as well as in the 
Appellate Court. Where on appeal. tneCjurt- 
fee is found to be deficient, an order should be 
made to make good the deficiency and in case of 
non-compliance, the suit or appeal should stand 
dism ssed. ( Daniels , A. J. C.J Ram NidH v. 
Balkrishna Singh. 60 I. C. 654; 23 0. C. 388. 

•-S 10 (2)’—Reduction of claim. .' 

Quaere —Whether an Appellate Court has 
power to allow a valuation of a claim in the Couit 
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below to be reduced in order to relieve a party 
from lirbihtv to pav the proper court fee. 
I Chamier . C J. and Jwala Prasad. J.) Narain 
Prasad i>. Kameshwar Prasad Singh. 

43 I. C. 489 : 3 Pat. L J. 101. 

-S. 11— Mesne profits—Decree for — When 

becomes operative. 

A decree for mesne profits does not become 
operative till after the amount has been ascertain¬ 
ed bv the Court and the Court-fee under S. 11 has 
been Paid by the decree-holder. A decree fo be 
operative must define the extent of the liability 
for mesne profits. 24 Cal. 173 ; 39 Cal. 265 Ref. 
(Mookcrjee and Beaclicroft , JJ.) Jitendra Nath 
Roy v. Rasik L\l Sen. 27 I. C. 300. 

-S. 11 —Mesne profils before suit and 

pendente lite. 

Court-lee is not leviable on a claim for mesne 
profits pendente lite. 21 Mad. 171 ; 13 C.W.N. 815 
Pel. on. But where the mesne profits had accrued 
due before suit and the plaintiff is in a posit on 
to value it even approximately he is bound to 
state the amount under O. 7. R. 2 (2), C. P. C. 

(Mookcrjee and Bcachrroft, J J.) Bhupendra 
Kumar v. Purna Chandra Bose. 24 I . C. 232. 

-S. 11 —Mesne profits—Suit for posses¬ 
sion and mesne Profits — Appeal — Court-fee on 
valuation—Subsequent assessment of mesne profits 
—No fee payable 

* I 

In a suit for possession and profits, plff. valued 
the relief for lands at R*. 1,020 and the mesne 
profits antecedent to the suit at Rs. 4,199. The 
C >urts below made a decree in favour of the plff. 
Defts appealed to the High Court and value'* 
their appeal at Rs. 5.291 and paid Court-fees on 
their memorandum of appeal ad valorem. During 
the pendency of this appeal mesne profits were 
assessed at Rs 2,570 and a decree made in favour 
of the plff. for this amount Held, that as the 
deft had already paid Court-fees upon the claim 
for mesne profits valued at Rs. 4,199, they could 
not be called upon to pay Court-fee a second lime, 
and that their appeal against the assessment of 
mesne profits should be filed without any Court- 
fee being paid on the memorandum of apppal. 
(Mookcrjee and Beaclicroft,JJ.) Kanchan MaNDAR 
v. Kamini Prasad Chaudhury. 

15 I. C. 572: 16 C. L. J. 564. 

-S. 11— Applicability cf final provision to 

first.paragraph. 

The final provision of S. II of the Court Fees 
Act does not apply to the conditions set forth in 
the first paragraph of that section. (Jenkins, C. J. 
til Cote, J.) Ganesh Chandra v. promotho 
Nath. * 11 I. C. 73. 

-S. 11 —Extension of time. 

A Court has discretional y power under S. 11 to 
enlarge the time originally fixed for the payment 
of the Court-fees, even when application 1° 
enlarge the time is made after the expiry of the 
time originally granted. (Mookcrjee and Teunon , 
JJ.) Ghulab Chand v. Bahuria Ram Murat 
Koer. 10 I. C. 268 : 13 C. L. J. 432. 
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-S. 11— Ascertainment and recovery of 

profits—Partition suit—Order directing payment 
of additional Court-fee within fixed time—Non¬ 
payment—Effect. 

No special procedure for dismissal for default 
in payment of Court-fee is prescribed by S. 11 or 
elsewhere, and no special procedure need be in¬ 
sisted on. so long as it is dear that the parties 
have hid fair notice of the nature of proceedings. 
An Appellate Court has no power to extend the 
time fixed bv the first Cour', for payment of 
Court-fee or to reduce the amount fixed on the 
amount of mesoe pro6ts ascertained by the Lower 
Court either under S. 148 or S.‘149, C. P. C. 
(Oldfield and Tyabji , JJ .) Natheksa Rowther v, 
Mahomed Rowthan. 28 I. C. 890. 

-S. 11— Suit for accounts and mesne Profits 

— Valuation on estimate. 

In a suit for accounts or mesne profits, the 
plaintiff has a right to value his claim on estimate 
and the court has power to decree larger amount. 
(Kanhaiya Lai, A. J. C.) Durua Bharati v. 
Bhagwati Prasad. 24 0. C 209 : 

64 I. C. 101: 8 0. L. J. 477^ 

-S. 11 — Value of relief ascertained after 

trial — Court-fee payable. 

Where the value of the relief is ascertained 
after trial, the Court-fee on the difference between 
the plaint valuation and the amount decreed 
should be paid. [Lindsay. J.C. and Kanhaiya Lai, 
A. J. C.) Suraiya Qadr v. Qudsia Bbgam. 

24 I. C. 643 : 1 0. L J. 281. 

--S. 11— Mortgage suils—Amount decreed 

higher than amount claimed—Additional court 
fee not leviable. 

Where in a suit on a mortgage, the mortgagee 
ultimately got a decree of a much larger amount 
than he claimed on account of the interest Pen 
dcnlc tile, and on his trying to execute the same, 
it was objected that he could not do so before pay¬ 
ing the court-fee on the excess amount awarded, 
held , S. 11 of the Court Fees Act refers only to 
suits for immoveable property, mesne profits and 
accounts, and as such does not apply to mort¬ 
gage suits. Hence no additional court-fee is 
leviable. (Counts and Ross, JJ.) Ram Bujhawan 
Prasad Singh v. Natho Ram. 

, 3 Pat. L. T. 146 : 1922 P. 59. 

---8. 1\ — Mesne profits—Application for 

—Ad valorem lee. 

On an application for mesne profits *hc Court- 
fee payable is an ad valorem fee. (Miller, C. 7. 
and Imam, J.) Ram Bilas Singh v. Amir Singh. 

65 I. C. 24 : 1 Pat. L. T. 235. 

- — 8. 11— Future mesne profits. 

Fees are payable on the difference between the 
amount paid on the mesne profits claimed in the 
plaint and the amount ascertained to be due sub¬ 
sequent to the filing of the suit. HRigg, J.) 
Da wood v. Rahman. 10 L. B. R 276 : 

63 I. C. 175 : 18 Bor L. T. 165. 

11 t r t! ' .. • i i < ."9. * 'I '*/•» • h r 

--8. 11, Para. 2— 'Decrtt', means in a parti- 

t ion suit final decree—Additional Court-fees, non- 
ay men t of—Penalty-Court cannot fix time for 
aymenU i ; ■ t i .* 
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The word decree' in S. 11, para. 2, of the Act as 
applied to a suit for partition and mesne profits 
means the final and not the interim decree. 
Where in such a suit the court decrees the claim 
and awards a specific sum for mesne profits on the 
plaintiff pavmg additional Court-fee. if any. due 
in respect of the profits the Court has no power 
to fix any time for pa\ment and the only penalty 
winch the plaintiff will incur if he does not pay 
the Court-lee is that he cant ot execute the decree 
until he pays such tee. (Spencer and Krishnan, 

JJ.) S K. Nath»rsa Rowther v . Muhammad 
Rowther. 59 L c 3{j5 . 

S. 12 Deficiency in Court fee — Realisa¬ 
tion by attachment and sale of the properties — 
Ultra vires 

Alter the dismissal of a suit, the Court ordered 
the deficit Court-fee to be paid bv the plff. and on 
his default ordered the attachment of Ins pro¬ 
perties. Held, that the Court had no jurisdiction 
to do so. (Woodroffe and Chit tv, JJ ) Jatka 
Mohan Sen v. The Srcrktary of State for 
In, dia. 52 I. C. 435 : 46 Ca-. 520. 

- L S. 12— Scope of—Suit by grantee of mine 

for possession. 

S. 12 does not apply where the question lor deci¬ 
sion is as to the class under which a suit falls and 
not merely as to the valuation in that class C Cal 
249 ; 12 C. L. R. 148 : 23 Cal. 723; 16 C. L. J. 371; 
28 Cal. 331 Foil (Mookcrjcc and Bcaclicroit, JJ ) 
SUNDER MaL MaRWAKI V . MURRAY. 

16 I. c. 963 : 16 C. L. J. 375. 

--S. 12 —Valuation fictitious—Inquiry by 

Commissioner—Valuation found less—Return of 
plaint. 1 • * 

PUL sued in the Sub-Court for declaration and 
valued his claim at Rs. 1,100. The deft objecting 
the Court appointed a Commissioner who fixed 
the value at Rs 750. The Court returned the 
plaint to be presented to the proper Court Held , 
that the question concerned essentially the juris¬ 
diction of the Court to entertain (be suit and was 
not one relating to valuation for the purpose of 
determining the amount of Court-lee. Therefore 
S. 12 was inapplicable aod the appeal to the 
Lower Appellate Court by the plff. was comre- 
tent. S. 12 is evidently framed for fiscal purposes. 
The section ought to be strictly interpreted It 
cannot be applied to preclude an appeal where 
tne question raised is one cl the class under 
which the suit falls or ot the competency of the 
Court of first instance to entertain the suit. 
(Mookcrjcc and Holmwood, JJ.) Peari Shah v 
Surm Mai.. 17 C. w. N. 503 • 

16 I. C. 675 : 16 (J. 1. J 371. 

-12— Valuation of first Court—Deci¬ 
sion—When open to challenge on — Appeal. 

Held, by the Full Bench (Chevis and Breadway 
IJ. dissenting). The meaning of S. 12 is that 
the decision of the Court is final only as regards 
the actual appraisement of the suit and the 
determination of such question as relates directiv 
and immediately thereto. The question whether 
such Court was right or wrong in holding the 
suit to be one of a particular class does not 
relate directly or immediately to such appraise¬ 
ment and it is open to challenge on appeal if 
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•the Appellate Court holds that the suit has been 
rightly classified by the Court of first instance, 
the latter’s valuaiion is final ; otherwise it will 
.be set aside. Cases reviewed. (Rattigan, C. J , 
iShevis, Scolt-^mith, Le Rossi gnol and Broadway, 
JJ.\ Mahna Singh v. Bahadur Singh 

16 P. R. 1919 : 49 I. C. 711 : 

11 P. W. R 1919. (F. B.). 

-S. 12 —Decision on the value of the 

subject-matter incidental to decision on jurisdic - | 
Mon -Appeal to District Judge lies. 

In a suit the deft, contended that the suit was 
under-valued and a local Commissioner was 
appointed to fix the value, but the Munsif trying 
the suit, did not accept the valuation fixed by the 
Commissioner and came to the conclusion that 
the value was much more than that fixed by the 
-Commissioner and consequently returned the 
plaint for presentation to the proper court. On 
appeal, tae D strict Judge held that the Munsif 
ought not to have disregarded the valuation fixed 
and so he returned the ca^e to him for dispo.-al. 
Held , in second appeal the {Munsif in arriving at 
a valuation, only looked at the question irom the 
point of view of his own pecuniary jurisdiction 
and although, inasmuch as the values for the pur¬ 
poses of court-fees, and that of jurisdiction were 
identical he decided the value for purpo-es of 
court-fee. this decision was merely incidental to 
his decision on ths question of the value for 
puipo>es of jurisdiction. Therefore S. 12 of the 
Court Fees Act did not apply and the appeal was 
righ ly perferred and rightly decided by the 
District Judge. ( Broadway , J.) Sjkandar 
Shaha v. Ghulam Nabi Shaha. 

47 I. C. 7 : 151 P. W. R. 1918. 

-S. 12— Appeal — Limitation — Whole 

■claim time barred—Failure to pay stamp duty on 
portion of claim — Effect. 

A defendant appealing on the ground that the 
suit ought to have been dismissed in toto as time 
barred must appeal on the whole case and pay 
stamp duty on the whole claim. Otherwise the 
court will not give him relief to the full extent. 
(Leslie Jones, J.) Hukam Singh v. Sahab Din. 

44 I. C. 890: 14 P. W. R. 1918. 

-S. 12— Court-fee—Objection to — On 

.appeal. 

Where on an objection to the sufficiency of 
Court-fee on a memorandum of second appeal, it 
appeared that the Trial Judge had, atter framing 
an issue on the point, decided it in favour of the 
p»f¥. and the deft had accepted the decision and 
stamped hi? own appeal in the Lower Appellate 
Court accordingly. Held , that the objection could 
not be eniertained and must be overruled. ( Shadi 
Lai and Le Rosdgnol, JJ.) CHUNNU Lal v. 

B ank of Upper India, Ltd. 

' 1 40 I. C. 904 : 106 P. W. R. 1917. 

-8. 12— Appeal — Insufficiently stamped 

-appeal—Reduction of claim. 

The appellant who has not properly stamped 
-the -appeal and is unable to do so may leave a 
part of the claim retaining only th’t much as is 
covered by his stamp. ( Rattigan , /.) Duni 
•Chand v. Aztz Khan. 131 P. I. B. 191 • : 

180 P. W B. 1911 : 10 I. C 207 : 11 P. B. 1912. 
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-S. 12 —Scope of. 

This section has no application where the 
Court makes valuation for determining whet ier 
the suit is within the pecuniary limits. An order 
returning a plaint for representation on the basis 
of such valuation is appealable. (Kumaraswami 
Sastri , J.) Chilukuri Narasimhacharyulu 
Garu v. Zemindar of Bobbili. 

10 L. W. 178 : 26 M. L. T. 153 : 

52 I. C. 1001 : (1919) M. W. N. 699. 

-S. 12 — Appcal — Payment of Court-fee on 

portion—Attack on whole decree. 

There is nothing to prevent an appellant from 
attaching only a portion of the decree by paying 
court fee only, thereon, though the reason for 
the attack might cover the whole decree, (Sun- 
dara Aiyar and Sadasiva A>yar , JJ.) SYED 
Ibrahim Sahib v. ArumUGAthayek. 

16 I. C. 877 :38 Mad. 18. 

-S. 12— Fraud— Fraud on Government 

Court-fee, whe'her to be tolerated by Court. 

An irregularity amounting to fraud on Govern¬ 
ment Revenue by depriving State of ils legitimate 
Court-fee is not to be permitted by Courts. 
(Stuart, J. C. and Kanhaiya Lal, A J.C.) DlL 
Afza Begam v. Deputy Commissioner, 
Bahraich. 37 I. C. 133 : 3 0. L. J. 570. 

-S. 12— Sufficiency of—Dispute— Allega¬ 
tions in plaint. 

If an objection is taken that a plaint is in¬ 
sufficiently stamped all that the Court has to do, 
is to see whether the Court-fee is sufficient 
assuming the allegations in the plaint to be true. 
The Court does not decide that those allegations 
are true. 34 All. 184 Ref. (Lindsay, J. C. and 
Kanhaiya Lal, A. J. C.) Lalta Prasad v. 
BURMAH Din. 30 I. C. 73. 

-S. 12 —Deficiency in Court-fee on Plaint 

—Power of Appellate Court to call upon respon¬ 
dent to pay deficiency —C. P. Code, O. 7, R. 11— 

A pplicabili ty of. 

If a plff.-respondent fails to make good a 
deficiency in the court-fee pa'd on the plaint, it 
is competent to »he Appellate Court to call upon 
him to pay the deficit ; and in the event of his 
failure to dismiss the suit. 20 All. 362 and 16 C. 
L. J. 375 Ref. O. 7, R. 11, of the C. P. C. is not 
applicable to a case in which an Appellate Court 
acts under S. 12 of the Court Fees Act. In such 
a case the rejection of the plaint is inappropriate 
and the law enjoins a dismissal without option, 
though it may be that the result of the dismissal, 
from the point of view of res judicata , is the 
same as a rejection. (Alullick and Adami, JJJ 
Pandit Brij Krishna Das v. Choudhury 
Murli Rai. 56 I. C. 316 : 4 Pat. 1. J. 703. 

-8. 12 —Order rejecting plaint — Appeal . 

Where an order rejecting a plaint necessarily, 
involves a decision of the category or class 
under which a suit falls, even though it incident¬ 
ally decides a question of valuation, the order is 
appealable. (Atkinson and Manuk, JJ.) Chandra 
Mamkoer v. Basdeo Narain Singh. 

49 I. C. 442 : 4 Pat. L. J. *7- 
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—--S. 12 —Taxing Officer, deoision of — 

final — Appeal—Stamp insufficient. 

The decision of the Taxing Officer in the 
matter of Court-fee is final. The Court fee fixed 
by him must be paid. If the appellant has failed 
to pay sufficient Court-fees in the Court below, 
his appeal will not be heard till the deficiency 
has been made good Where it was the respon¬ 
dent who was in default, no decree shall be 
executed in his favour till the deficiency has been 
made g->od. (Roe. J) Rowlins v. Lachmi 
Narasimha. 4 P. L. W. 223 : 3 P. L. J. 443 : 

44 I. C. 50 : 1918 Pat. 264. 

-S. 12— High Court— Duty of to see 

ProP'-r fees are paid. 

It is the duty of the High Court to see that the 
■Court-fees are paid to the High Court and in 
the Coutts below from which, the case has come, 
t Chamier, C. J. and Jwala Prasad , J.) Baboo 
Narain Prasad v. Kameswar Prashao Singh. 

48 I. C. 489 ; 3 P. L. J. 101. 

8. 12— Applicability of — Decided cases. 

The Act does not apply to decided cases but 
applies only to pending cases. 7 All. 528 Foil. 
*Twomcy and Ormond, JJ.) Shangai Life 
Assurance Company. ltd. v. Mrs. Hellens 
Constews Brown. 32 I. C. 534 : 9 Bur. L. T. 43. 

-— S. 12— Appeal — Class under which suit 

falls . 

In determining whether a plaint bears sufficient 
•Court-fee, regard must be had to the allegations 
of the plff. in the plaint, as to the nature of the 
relief sought in the substance, irrespective of the 
■evidence in the case. S. 12 piecludes an appeal 
only in respect of the valuation of a suit in a 
•particular class. It does not preclude an appeal 
as to the class to which the suit should be 
referred for euch assessment. 23 Bom. 486 Foil. 
(Pratt, J. C. and Crouch, A. J. C.) Manghanmal 
v. Tolaram. 16 I. C. 773 : 6 S. L. R. 72. 

-8. 12 (1) and (2)— Court-fee — Decision of 

first Court—Finality of. 

A decision on the question of Court-fee of the 
Court of First Instance is final between the 
parties, under S 12 (1) but can be re opened by 
an Appellate Court under S. 12 (2) in the interest 
of Revenue. (Sadasiva Aiyar and Tyabji, JJ.) 
Tbkana Kavandan v. Aligiri Kavandan. 

25 I. C. 606. 

* 8. 12 (2)— Court-fee to be paid on memo¬ 

randum of appeal—Duty of High Court in second 
appeal to order deficiency to be made good. 

A decree for redemption was passed by the 
trial Court for Rs. 2,550 of which Rs. 80 was ad¬ 
mitted by plaintiff. He should pay 5tamp duty 
on Rs. 2 550 less Rs. 80 admitted by him under 
S. 12 (2). The High Court was bound in second 
appeal to require the plaintiff to make good the 
de G ciency. (Rattigan and Scott-Smith , JJ) 
Njhal Chand v. Gulam Muhammad. 

‘ 235 P. L. R. 1913 : 19 I. C. 856 : 

' ' 146 P. W. R. 1918. 

- , - Sb. 12 (ii) and 10 (il) — Sufficiency of Court 
jet on plaint—Appeal on insufficient stamp — 
Power of Court of second or further appeal 


The word “suit’’ in S. 10 (ii) includes appeal ; if 
a Court of First Instance, whose duty it is t see 
that the fees paid are correct, proceeds to the trial 
of the suit, without expressly deciding that the 
Plaint is correctly stamped, it must be assumed 
that the Court has tacitly decided that 
the amount of fees paid, is correct. Acting on 
that assumption it would be competent to the 
first Appellate Court to call upon the party to 
make good the deficiency within a reasonable 
tirhe to be fixed and to dismiss the claim uf the 
plaintiff if he fails to do so. Similarly a Court of 
second or further appeal has the same power. 1 
A. L. J. 392 Foil. 20 All. 362 ; 26 All. 270 Ref 
115 P. R. 1884 Ove.-rulcd. (Ricd, C. J., Robert¬ 
son and Shah Din, JJ.) Dyal Singh v. Ram 
Kakha - 109 P. R. 1912 : 15 I. C. 463 • 

136 P. W. R. 1912 (F. B.)* 

~ — s 12(2 )—Appeal dismissed—Court has 

thereafter no power io call upon respondent to 
pay deficiency in Lower Court. 

Once an appeal has been dismissed the High 
Court ceases to have seisin of the appeal or case 
and is powerless to call upon the respondent to 
pay any deficiency due by him in respect of Court- 
fees payable in the lower Court and consequently 
has no jurisdiction in such circumstances to res¬ 
train the respondent from executing the decree 
obtained by him (Atkinson, Jwala Piasad and 
Das, JJ.) Radhika Raman Prasad Singh v. 
JANKI IvUAR. 4 P. L. J. 472 : 51 I. C. 756 : 

1919 Pat. 276 (F. B.). 

-- S - 12 ( 2 ) and Sch. I, Art. I—Appellate 

Court—Payment of additional Court-fee. 

An Appellate Court cannot under S. 12 (2) order 
for payment of additional Court-fee stamps 
unless the first Court has decided the question of 
valuation. ( Fox % C. /. and Twomy , J .) M E 
Pillay r. Maistry. 36 I. c> 957 ; 

10 Bur. L. T. 242. 


1 » » 


IO 


of excess Court-fees 


Power of High Court. 

in an appeal to the High Court refund of excels 
court-fee paid could be granted only by the Collec- 
tor of the District and not by the High Court 
(tianerjee and Tudball, JJ.) Lalta Prasad v 
Sheoraj Singh. 67 j c. 26 : 

2 U. P. L. R. (AH.) 180. 


S. 13— Case remanded in appeal as 
against some respondents—Appellant it entitled 
to refund . 

This section applies where a decree in favour 
of the respondents is set aside and the case is 
sent back “ for a second decision ”, Where the 
decision in favour of the respondents is set aside 
qua a portion only of the subject-matter of the 
suit, the proviso applies ; but in either case, the 
decree appealed against must be set aside against 
all the respondents. Where the decree is set 
aside against some respondents only and the case 
is only remanded in appeal for a second decision 
the successful appellant cannot get a refund of 
Court-fee. (Sunderlal, J.) in the matter of 
Bhagwanti. 39 I. C. 28 : 14 A. 1. J. 671 . 


8. 13—C. P. Code, S. 115— Remand—Re¬ 


fund of Court-fee — Revision. 
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If an appeal is remanded the Court is bound to 
grant a certificate lor the re'und of Court fees 
under S. 13 of the Act. Refusal to grant such a 
certificate is a material irregularity within the 
meaning of b. 115, C. P. C. [Beaman and Hea¬ 
ton, JJ.) Bhausing Ragiio v. Changniram Har 
chand. 42 Bom. 363 : 45 I. C. 552 : 

20 Bom. L. R. 348. 

-S. 13 —Re fund of excess — Court-fee paid 

by mistake in memo, of appeal. • 

The High Court can rrder a refund of the 
excess amount of Court-fee paid by mistake 
on a memorandum of apreal. I Mookerjec and 
Bcaclicroft, J J .) Harihar GURU v. Anaxd Ma- 
HaNTY. 20 I. c 498 : 40 Cal. 365. 

-S. 13 —Appeal allowed with costs — Mean¬ 
ing ol—Stamp on memo, of appeal. 

The High Court reversed the decision r.f the 
first Court on a preliminary point with costs. The 
decree as drawn up directed that the respondents 
in the appeal do pay the costs of the appeal as 
also of the first Court, and the Court fee paid by 
arpellant on the memo, of appeal was also in¬ 
cluded. Held, that an order ought to have been 
made under S 13 lor refund of the fee paid on the 
memorandum of appeal, and that tne amount 
ought not to have been entered in the decree so 
as to throw an unecessary burden upon the un¬ 
successful respondent. Such an order should be 
made on application for amendment. (Mookerjee 
and Teunon, JJ.) SURENDRA Nath Roy v. 
Girija Nath Roy. 15 I. C. 910 : 

15 C. L. J. 658. 

-S. 13 —Remand — Inherent power—Re¬ 
fund of Court-fee. 

Where an appellate Court remands a case for 
retrial in a case not coming within O. 41, R. 23, 
C. P. C., no order for refur d of Couit fee can be 
passed, 36 1 C. 541 : 26 C. L. J. 49 Rel. ( MUra , 
A. J. C.) Vithoha v. Waman. 42 I. C. 304. 

-S. 13 —Refund cf stamp duty. 

Refund of stamp duty paid on tfie memorandum 
of appeal will be ordered only when the appeal 
is remanded under O. 41. R. 23. ( Slanyon . A. J. 
c.) Jagannath v. Maruti. 36 I. C. 241 : 

12 N. L. R 126. 

-S. 13— Appeal against preliminary decree 

—Refund of Court-fee— Remand on grounds other 
than those covered by O. 41, R. 23. 

S. 13 of the Court Fees Act does not apply to the 
case of an appeal against a preliminary decree. 
S. 13 requires an Appellate Court to grant a cer¬ 
tificate for refund of Court-fees where a suit is 
remanded under O. 41, R. 23, C. P C, O. 41, 
R. 2J, C. P. C. applies only where the original 
Court bad disposed of the suit on a preliminary 
point. (Chapman and Jwala Prasad, JJ.) Nand- 
kumar Singh v. Bilas Ram Marwahi, 

4 Pat. L. W. 100 : 3 Pat. L. J. 116 : 

48 I. C. 855 : (1917) Pat. 377. 

-8. 13 — Refund of - Court-fee—Memoran¬ 
dum of appeal—Presented in time but stamped 
after limitation period—Arguments heard and 
appeaj dismissed on ground of limitation —Refund 
of Court-fee if can be claimed. 


COURT FEES AST (VII OF 1870), 8 17. 

Where a counsel stamps the memorandum of a 
time-barred appeal and is heard on the point of 
limitation and the appeal is dismissed he cannot 
set up the plea of tbe failure of the Court clerk to 
inform him of the practice about stamping in 
appeal memorandums as a ground of claiming 
relund of the Court-fee paid. ( Hartnoll, 0. J. C. 
and Young, J ) Annamalai i>. O. M. M R. M. 
Chetty Firm. • 22 I. C. 884 : 7 L. B. R 90. 

• v. 

-- 8. 17 — Balance due on Khata, suit for. 

In a suit for a balance on a Khata , which would 
ordinarily contain a number of items, each item 
does not constitute a dhtmet subject. The sub¬ 
ject-matter ol the suit is the balance due on tbe 
account, and the Court-fee is. payable on the ag¬ 
gregate amount. (Micleod, C.7„ Shah and Faw¬ 
cett, jJ.) Hiralal v. Ganpat. 

64 I. C. 486 (2) : 23 Bom. L. R. 995. 

-S. 17 —Distinct subjects. 

A'plff. brought a declaratory suit in respect of 
properties, partly in the Collector's possession 
which he valued at more than Rs- 5.000 and 
partly in his rossessiun which he valued at less 
than Rs. '>.000 in the court of Subordinate Judge 
having special jurisdiction to try suits valued more 
than Rs. 5.000. The reliefs claimed were, declara¬ 
tion as to the former, and a declaration with 
consequential relief, valued at Rs. 5 for the latter. 
It was held (1) that the value exceeded Rs. 5.000 
and (ii) tbe suit was within the Couit s special 
jurisdiction and (iii) consequently the appeal lay 
to the High Court aod not to the District Judge. 
The plaint deary stated the plaintiff's claim was 
for two distinct subjects, the first exceeding in 
value Us. 5.000 and the aggregate value of both 
the propoties constituted the value of the suit. 
(Chandavarkar, A. C, J. and Batchelor, J ) Shi- 
dappa Venkatrao Jadhav v. Rachappa Subrao 
Jadhav, 14 Bom. L. R, 767 : 161. C. 1005 : 

3o Bom 628 : 

[On arpoal 50 I. C. 280 : 43 Bom. 507 (P- C.)J 

-8. 17— Subject—What is—Suit for spe¬ 
cific pet fotmance and possession. 

Per Krishnan, J. The word ” subject*' is of 
a somewhat uncertain connotation and is not 
capable of any prcciss definition. 

In a suit for specific performance and posses¬ 
sion, court fee need be paid only for one pra\er, 
(Krishtian and Venkata^ubba Rao, JJ. I SUNDARA 
RaMANUJAM NAIDU V. SlVALINGAM PlLLAY. 

45 M L. J. 431 : 18 L. W. 333 : 47 Mad. 150 : 

(1923) M. W. N. 726: 1924 Mad 360. 


-S. 17 —Redemption of usufructuary 

mortgage—Section does nat apply. r' 

Where tbe plff seeks to redeem the usufructu¬ 
ary mortgage the Court tee is payable on the 
principal amount exclusive of any surplus profits 
realised by the|mortgagee and claimed in the suit. 
S. 17 of the Court Fees Act relates only to a suit 
which embraces two or more distinct subjects and 
does not apply to such a case. 29 All. 471 s 8 N.L. 
R. 179 Foil. 16 Mad. 328 Dist. (Drake Brochmatf. 
J. C.j GgPikisan v. Sarabji. 1 1923 Hag. 9S9. 
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S. 17— Alternative reliefs—Several causes 
of action. 

S. 17 applies to alternative reliefs claimed with 
reference to more causes of action than one. The 
section is not necessarily confined to cases where 
cumulative reliefs are claimed, (D r akc-Brockman, 
J. C.) Dharmchand v. Gorelal. 

47 I. C. 886. 

S. 17 Suit on mortgage—Same person 
holding two mortgages—Valuation -Subject- 
Meaning of. 

A person holding two mortgages from the same 
mortgagor hypothecating the same properties 
and even when the due date in both is the same 
can bring suits separately on both bonds. In other 
words, there is nothing to prevent a mortgagee 
from suing on the first mortgage without, joining 
the second and vice versa. If that is so. there can 
be no question that the mortgages were separate 
subjects and one under S. 17 of the Court Fees 
Act. The ordinary meaning of the word “subject'' 
when used in law is a thing or matter, over which 
a right is exercised and the two mortgages were 
certainly two distinct matters. They could be 
deemed to be one either by a covenant in the 
mortgage consolidating the two together, or by 
some provision in law. Hence the suit to enforce 
the two mortgages is covered by S. 17 of tne 
Court Fees Act. (Jwala Prasad and Ross , JJ.) 
Nanvaba Waziri Begam V. Babu Shashi Bhusan 
R oy - 2 Pat. 874 : 4 Pat. L. T. 546 : 

(1923) Pat. 293 : 1924 P. 77. 

-S. 17— Subject, meaning of. 

The word ‘subject’ in Sec. 17 means ‘Cause’ of 
action’ and is not to be interpreted with relerence 
to Sec. 7. ( Chapman and Atkinson , JJ.) 

B. Nauraian v. W. J. Stephenson. 

(1922) Pat. 79 : 1922 P. 359. 

-8. 17— Suit on two mortgages — Hypothe¬ 
cating same property — Comt-fee . 

Pitt- sued on two mortgage-bonds, in which 
the same properties were hypothecated, held, he 
had to pay ad valorem Court-fee on the amount 
due under each of the two bonds separately and 
not on the total claim. The word “subject,” in S. 17 
of the Court Fees Act, means causes of action and 
the plff. has two causes of action on the two bonds 
although the mortgagee could sue on the first 
mortgage and sell the property subject to the 
second or sue on the second mortgage for the 
sale of the property subiect to the hrst. 14 C. W. 
N. 1053:7 Bom. L. R. 811 Ref. (Adami and 
Coutts, JJ.) Nawaba Waziri Begum v. Soshi 
Bhusan Ray- 67 I. C. 685 : 1 Pat. L. T. 444. 

- 8. 17 —Suit against several tenants — 

Corrections of Record of-Rights—Court-fee. 

In a suit by a landlord against several sets 
of tenants in respect of 25 holdings for a declara¬ 
tion that their several lands were held under t he 
batai system and were wrongly recorded as payiug 
cash rent, the Court-fee of Rs. 10 should have 
been paid in respect of each of the 25 sets of 
tenants. 4 Pat. L.J 297 Foil. (Roe, J.) Latchman 
Sahu v. Sheikh Abdul Karim. 

611. C. 767 : 4 Pat. L. J. 299. 

- 8 - 17—‘ Subject * meaning of—Claims 

arising out of the same cause of action. 

VOL. 11—103 
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1 he word'subject'in S. 17 means cause of 
action, and it has no reference to ihe division of 
subjects adopted in S. 7 of the Act. Where a suit 
comprises several claims arising out of the same 
cause of action, the Court-fee should be charged 
on aggregate of the values of all the claims and 
not on the value of each claim separately 2 All 
0/6 : 8 Cal. 593 : 16 All. 401 Ref. [Chapman and 
Atkinson, JJ.) NaukataN Lal v. Weliord 
Joseph Stephenson. 50 I. 0. 470 : 

4 P. L. J. 195 . 

—-——S. 17— Alternative reliefs—Court-fec. 

S. 17 applies to cases in which two diHerent 
rebels may be applied simultaneously to the 
wrong done to the plff. Where alternative reliefs 

are sought Court fee must be paid on the relief 

which appears to be of the higher value. [Roe, J.) 

Mukhlal Gir v. Kamdheyan Rai. 44 I. c. 143 . 

-S. 17— Costs — Court-fee, on. 

Where in an appeal reliei is sought with 
regard to costs independently of the result of the 
main contest between the parties, Court-fees must 
be paid ad valorem on the cost decreed. (Roe, J.) 
Rowlins v. Lachmi Narain Jha. 

3 P. L. J. 443 : 4 P. L. W. 223 : 
44 I. C. 60 : 1918 Pat. 264. 

" S. * * 8 - 17 —"Distinct subjects" meaning — 

Claims for rent, damages and possession. 

Claim for possession and damages for use and 
occupation alter ihe tenancy terminates are not 
distinct subjects within S. 17 as ihey arise out of 
the tenancy having come to an end. A claim for 
rent, however, is a distinct subject as it arises out 
of the contract of tenancy and can be enforced by 
a separate suit. (Fox, C. J., Ormond and Twomey, 
JJ.) Jamal v. Cyril Brown. 

10 Bur. L. T. 60 : 36 I. C. 883 : 8 L. B. R. 529. 

8. 17 —Single debt—Suit against debtor 
and guarantors — Court-Jee. 

Where a creditor sues the principal debtor and 
several persons who have guaranteed that 
amount, lor the lull amounts to which they have 
guaranteed it by separate pro-notes or mortgages, 
the plaint is chargeable under S. 17 with the 
aggiegate amount oi lees due on amounts claimed 
irom each and all guarantors, separately. (Fox, C. 
J., Twomey and Ormond, JJ.) The Bank op 
Bengal v. Muthia Chbtty. 8 Bur. L T. 217: 

30 I. C. 705 : 8 L. B. R. 219^ 

-8s. 19, 8 and 19-1 Sch. I, No. 11, Sch. Ill 

—Annexures A and B — Probate duty. 

No duty is payable in respect of a grant of 
probate or Letters of Administration where the 
value ol the estate after the reductions specified 
in Sch. Ilf, Annexures A and B, is less than Rs. 
1,000. (Richards, C. J. and Bannerjee, J.) Maik 
IN THE GOODS OF MRS. F. E. W. 

46 I. C. 865 : 40 All. 279. 

Ss. 19, 8, 19 I and 19-K —Probate and 
Letters of Administration—Fee to be paid — Ex¬ 
emption-Gross value above and net value below 
one thousand 

S. 19 (viiij and No. 11 of Sch. 1 of the Court 
Fees Act exempt from liability to fees, Probate or 
Letters of Admn. where the amount or value of 
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the property in respect of which the grant is 
made does not exceed one thousand rupees. 
This exemption, however, applies only in cases 
where the gross value ot the property does not 
exceed Rs. 1.000. The fee mentioned in No. 11 
of Sch. I is to be paid on the said valuation 
mentioned in Sch. Ill and is to be paid on the 
net value of the property. Where the gross 
value is above and the net value below one 
thousand rupees, a lee of 2 per cent, is payable on 
the net value. (Stephen and Richardson, JJ ) 
Collector of Maldah v. Nirvode Kamini 
Debya. 15 I. C. 621 : 17 C. W. N. 21. 

[See contra the next case.] 

-S. 19 (viii) Sch.I, Art. 11— Probate or 

letters of estate, whose net value is less than Rs 
1,000 —Court-fee. 

Where the net value of an estate in respect of 
which probate or letters are granted, is less than 
Rs. 1,000, no fees are chargeable. 21 I C. 502 ; 
24 I.C. 793 Fol, (Hatnoll and Ormond, JJ.) In rc, 
Chin Ali Yaing. 7 Bur. L. T. 275 : 

24 I. C. 823 : 7 L. B. R. 359. 

-S. 19, Cl. (xvii)— Prisoner— Petition of 

appeal through pleader. 

A petition of appeal presented by a pleader on 
behalf of the prisoner is exempted from Court- 
fees. (Batten, A. J. C.) Emperor v. Maroti 
Teli. 19 Cr. L. J. 494 :45 1. C 158: 

14 N. L. R. 77. 

-S. 19 (xvii)— Petition on behalf of pri¬ 
soner by counsel—If requires stamp. 

No stamp is required for an appeal or revision 
petition put in on behalf of a prisoner by his 
counsel as it is none the less a petition by the 
prisoner. (Robinson, C . J.) In re. Court tEES 
Act, S. 19 (xvii). 1 ^ng. 510 : 

25 Cr. L. J. 277 : 1924 R. 160. 

-S. 19 (xyii)—Bail—Application signed by 

advocate—No stamp necessary. 

An application made by the Advocate of a pri¬ 
soner in duress or under restraint is an applica¬ 
tion made by the prisoner himself. Consequently 
an application for bail by the advocate ot a 
prisoner in jail does not require to be stamped. 
(Saunders, J. C.) Jaganath Kahar v. Emperor. 

23 Cr. L. J. 121 : 
4 U. B. R. (1921) 72 : 1922 U. B. 14. 

-S. 19 (xx)—' 'Due by Government’—Appli¬ 
cation for refund of costs deposited for paper 
book. 

An application for refund of money deposited 
for the costs of preparing a paper book etc. is not 
an application for payment of money due by 
Government to the applicant within the meaning 
of S. 19 cl. (xx). On the other hand it is an ap¬ 
plication or petition presented to the High Court 
within the provisions of Sch. II, Art. 1 of tne 
Court Fees Act. ( Sanderson , C. /, and Richard¬ 
son, J.) HARIDASI DEBI V. GOPESWAR. 

27 C. W. N. 646 : 1923 Cal. 599. 

-—8s. 19-A, 19-B, 19-C, and 191— Pro¬ 
bate , application for — Court-fee payable. 

On an application for probate, the Court fee 
chargeable is to be assessed on the value of the 
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estate at the time of application. Subsequent 
changes in value do not alter the amount of 
Court-fee payable. (Gates, P. C .) In the Estate 
of A. C. Macmillan. 

14 I. C. 804 : 5 Bur. L. T. 39. 

-S. 19 C and 19-1 —Succession—Probate 

duty—Full fees chargeable—Second grant—No 
further fee—English Law—Intention of legisla¬ 
ture—Prob. and Admn. Ac*, S 86 

Where a full lee chargeable under the Court 
Fees Act on the probate at the time it was 
gianted has been paid.no lurther fee shall be 
chargeable when the second gra-1 is made in 
respect of toat property as comprised in that es¬ 
tate. The law is in accordance with English Law 
in this respect ; the lull fee chargeable must be 
determined with reference to point of time when 
tbe second grant is sought. When an executor to 
whom the probate is granted dies leaving a part 
ot the testator's estate unadminitered and a new 
representative is appointed for completing the 
administration, there is no new succession and no 
new devolution of the estate. Therefore no fresh 
succession duty should be levied 3 Cal. 733 Foil. 
An order refusing to issue probate till a sum of 
money not legitimately leviable is paid as succes¬ 
sion duty, reiuses in effect the application for 
probate and is, therefore, appealable under S. 86 
of the Pro. and Admn. Act. (Mookerjee and New- 
bould, JJ.) Swarnamoyi Debi v. The Secre¬ 
tary of State 43 Cal 625 : 

20 C. W. N. 472 : 30 I. C. 394 : 22 C. L. J. 370- 

-S. 19-C — Probate — Full Court fee— 

Death of beneficiary—Application for probate — 
Court-fee. 

An applicant for probate ot his wife's will is 
bound to pay the full Court-fees due even though 
the bulk of tne pruperty dealt with in the will 
was includtd in the wife's father’s will ot which 
probate had been granted on full payment of 
Court fees. (Miller and Jwala Prasad, JJ.) 
Bhagwati Saran Singh v. The Secretary of 
State for India. 5 Pat. L. J. 36 : 

54 I. C. 703 : 1920 Pat. 81. 

-S. 19-D— Joint family — Letters of Ad¬ 
ministration—Application by son. 

A son applying for letters of Administration 
limited to joint family property left by his father, 
need not pay any Court-fee. (Shift, A. C. 
Crump and Coyajee, JJ.) Keshavlal PUNJALAL 
Sheth v. Collector of Ahmedabad. 

25 Bom. L. R. 1240 : 48 Bom. 75 : 

1924 Bom. 228 (F. B.) 

-S.-19 D— Property belonging to joint 

Hindu family—Probate—Exemption. 

A will purporting to dispose ot properties held 
jointly between the testator and his minor son as 
members of a joint family under Hindu Law is 
not exempt from probate duty under S. 19 id) and 
annexure B of Sch. Ill on an application for 
probate. The whole of the property was liable to 
pay probate duty inasmuch as the parties claim* 
ing under the will could not go behind its terms 
or claim any exemption whatsoever upon allega¬ 
tions inconsistent with provisions, 29 Bom. 161* 
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COURT REES ACT (VII OF 1870), 8. 19-D. 

Dist. (Beaman and Hayward , JJ .) Kashi Nath 
v. Gourabai. 39 Bom. 245 : 28 I. C. 473 : 

17 Bom. L. R. 169. 

- S. 19*D —Residue devised to son — Pro¬ 
perly passing, by survivorshi p. 

In obtaining probate on a will, the legatees 
must pay full duty leviable on the property com¬ 
prised in the will. No exemption is allowed to 
persons capable of inheriting in their natural 
rights. A Hindu leit the residue of his property 
to his son. The executors applying for probate 
claimed exemption from Court-fees on the residue 
on the ground that the son was entitled to the 
property by survivorship. Held , that they were 
not entitled to the exemption. 23 Cal. 980. Not 
foil. 39 Bom. 245, Foil. 33 Mad. 93 Ref. (Conf/s, 
J.) In the Estate of Ram Kumar Prasad. 

6 Pat. L. J. 610 : 68 I. C. 1007 : 

1 P. L. T. 710. 

.— -8. 19-E — Penalty—Suit for recovery , if 

maintainable. 

A suit lies in the Civil Court by the Secretary 
of State for recovery of a penalty lawfully impos¬ 
ed under S. 19-E. S. 19-E contemplates an appli¬ 
cation on the part of a person who has taken out 
probate and produces the same as duly stamped. 
Where the estimated value of tie estate is less 
than what the value has afterwards been 
proved to be, then only a Revenue Court can im¬ 
pose penalty. Where there is no determination 
of value by the Probate Court, S. 19-E has no 
application. [Mooktrjec and Newbould, JJ.) 
'Nigunjarani v. Secretary of State. 

43 Cal. 230 . 20 C. W. N. 504 : 

31 1. C. 460 : 22 C. L. J. 375. 

- 8. 19-H —Proceeding under—Court can¬ 
not award costs. 

A proceeding under S. 19-H merely decides a 
revenue dispute between the Collector and the 
holder of the probate. The Court has no power 
to award costs in a proceeding under S. 19-H 
of the Act. (Chatterfee and Cuming , JJ.) Hriday 
Mohini Dasi v. Secretary of State. 

50 Cal. 239 : 1923 Cal. 406. 

- 8. 19-H (4) —Letters of Administration — 

Court-fee—Proceedings to amend valuation — 
Date of exhibition of inventory—Probate and 
Administration Act , S. 98. 

The six months within which the Collector may 
move under S 19-H (4) to obtain an amended 
valuation of the estate in respect of which Letters 
of Administration have been granted, runs from 
the date of the lodging of an inventory as required 
by S. 98 of the Probate and Administration Act 
and no inventory satisfies the statutory require¬ 
ment which does not contain a “ full and true 
estimate of all the property in possession/’ The 
period of six moths does not begin to run from a 
period when a certain document which might be 
classed or denominated an inventory satisfied a 
particular District Judge. (Lord Shaw.) Raj 
Kumari Bhubaneswari Kumari v. Collector 
OF Gaya. 41 Cal. 566 : 18 C. W. N. 163 : 

19 C. L. J. 186 : 26 M L. J. 66 : 

IBM. L. T. 87 : 12 A. L. J. 69: 

16 Bom. L. R. 95 : 40 I. A. 286 : 

21 I. C. 976 : (1914) M. W. N. 13 (P. C.) 


COURT FEES ACT (VII OF 1870), 8. 31. 

-S. 19-H (4)— Probate—Grant — Delay of 

Collector. 

The grant of probate to petitioner cannot be 
delayed because the Collecior has not made the 
motion under S. 19-H 4 of the Court-Fees Act. 
(Bcachcroft and Walmsley, JJ.) hi re , Srimati 
Prasanna Moyee Basu 401. C. 576. 

-S. 19-1 and 19 C— Succession — Probate — 

Fees chargeable—Second grant—Nofurthet tec. 

Where the full fee chargeable under tbe Act on 
a probate at the time it was granted has been paid, 
no further fee sball be chargeable when the 
second grant is made in respect of that property 
as comprised in that estate. The law is in ac¬ 
cordance with English Law in this respect. 
When an executor to whom the probate is granted 
dies leaving a part of the testator's estate un- 
admimstered and a new representative is ap¬ 
pointed for completing the administration there 
is no new succession and no new devolution of 
the estate Therefore no fresh succession duty 
should be levied. 6 B. L. R. App. 137: 3 Cal. 
733 Foil. (Mookcrjce and Newbould , 77.) 

Swarnamoyi Debi v. Secretary of State. 

43 Cal. 625 : 20 C. W. N. 472 : 
30 I. C. 394 : 22 C. L. J. 370. 


-S. 19-J— Scope. 

Where S. 19-J is properly applicable, the 
petitioner is entirely in the hands of the chief 
controlling Revenue authority who ts at liberty 
to reluse to stamp probate till the penalty has 
been paid. Therefore the question of recovery 
by summary process or by suit, of tbe penalty 
imposed under S. 19 cannot arise. (Mookerjee and 
Newbould, JJ.) Nikunjarani v. The Secretary 
of State for India. 43 Cal. 230 : 

20 C. W. N. 604 : 31 I. C 400 : 

22 C. L. J. 375. 


-S. 28— Revenue Officer has power to 

direct payment of Court-fee. 

A Revenue Officer has the powers under Section 
28 of the Court Fees Act to direct the payment 
of Court-fees in revision when no objection has 
been raised as to the same in the Court of First 
Instance. (Chatter jee and AJullick, JJ.) Harihar 

PROSAD V. ISWARDHARI SlNGH. 

30 I. C. 862 (2) : 22 C. L. J. 57. 


7, R. 10, C. P. Code—Credit to be given fur old 
stamp. 

Where a plaint is returned by one Court for 
presentation to another Court, the latter Court 
should give credit for the old stamp on the nlaint 

8Bom. 31 3,.Foil : 8 Bo m. 38° Dist. (White C \ 
7., Munro and Sankaran Nair , 77.) Vishwps- 
war Sarman v. Dr. T. M. Nair. E 

35 Mad. 567 : 21 M L. J. 533 • 
10 1. C. 201 : 10 M. L T. 29 


--; 8 - 81 ~ Court-fee—Direction to pay coi 

plainant—Revision. ™ co i 

The commission of a non*cot?nisah1f* nffpr 
gives the right to the complainant to receive 1 

Fees Art 0 th C0U rH fCeS U Under S - 31 of lhe Co « 
f/iln Act tbe . ° der IS not it can be corre 

ea in appeal or revision. (Stuart t j.) Ming 

v. Emperor. L. R 3 A. 187 (Cr.).: 1923 All. 
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COURT FEES ACT (VII OF 1870), S. 31. 

-S. 31 —Cognizable case — Costs. 

In a cognisable case it is inequitable to order 
the accused to pay the costs of the complaint. 
(May Oung . /.) Maun San Myinv. Emperor. 

2 Bur. 1, J. 37 : 1923 Rang. 245. 

-Sch I, Art. 1. 

See also Sch. II. Art. 17 (iii) and (vi). 

•-Sch. I, Art. 1— Gross—Objections—Sale 

deed—-Suit to set aside—No legal necessity as to 
part. 

In a suit for setting aside a sale deed it was 
found by the Court that a part of the sale amount 
(Rs. 1,001) was not covered by legal necessity, 
and the Couit dismissed the suit. An appeal was 
preferred against this dismissal and the respon¬ 
dents filed their cross-objections questioning the 
finding that part of the sale-amount (Rs. 1,001) 
was not covered by legal necessity. On this 
cross-objection ad valorem Court-fee on that 
amount must be paid. ( Piggott , /.) Ishdat 
Tiwari v. Tameshwari Tiwari. 

45 All. 537 : 1924 All. 175. 

-Sch. I, Art. 1— Set off—Court-fee must 

be paid ad valorem. 

Where the defendant claims right of set off, he 
has to pay ad valorem court-fee on the same. 

( Piggott and Walsh , JJ.) Chakkan Lal v. 
Kanhaiya Lal. 20 A. L. J. 1005 : 

9 0. & A. L. B. 146 : 45 A. 218 : 
L. R. 4 A. 40 : 1923 A. 118. 

-Sch. I, Art. 1— Application for personal 

decree—Order on — Appeal—Court to be paid 
ad valorem. 

A mortgage decree did not provide for the 
balance remaining due even after the sale of the 
properties and on an application being putin 
under O 34, R. 6, a pers.nal decree was passed. 
Held, on an appeal for such an order ad valorem 
court-fees must be paid and not Rs. 2 on the basis 
that it was a matter in execution. (Walsh and 
Ryves, JJ.) Bindhiachal Rai v. Sita Ram Misir. 

1924 A. 292. 

-Sch. I, Art. 1— Two appeals against one 

decree. 

Where a plaintiff sued for sale upon a mort¬ 
gage and the first Court gave him only a simple 
money decree, and both parties preferred appeals 
against that decree, but that of plff. was dismis¬ 
sed while that of the defendant’s was allowed the 
result being that the suit was dismissed in toto 
and the plaintiff preferred two appeals against 
these two decrees, each being valued at the full 
amount of the claim, held , he was liable to pay 
full Court-fee on each of the appeals and the two 
appeals cannot be consolidated. (Tudball, J.) 
Shib Dayal v. Meharban. 

43 All. 56 : 2 U. P. L. B. All. 295: 

58 I. C. 230 : 18 A. L. J. 894. 

T"-Soh. I, Art. 1— Decree—Refusal to make 

—O. 34, R. 6, C. P. Code — Appeal. 

An order refusing to make a decree under O. 

R. 6, of the C. P. Code, must be regarded as 
a ‘ decree' within S. 2 (2) advalorem Court-fees 
must be paid on the memorandum of appeal 


I COURT FEES ACT (VII OF 1870), Sch. I, Art. 1, 
against the orders. (Richard. C. J. and Banerjee , 

J .) ILT1FAT HUSA V . ALIMAN NlSSA. 

40 All. 551: 471. C. 562 : 
16 A. L. J. 437. 

-Sch. I, Art. 1—C. P. C., S. 2. O. 34, R. 6. 

Order refusing to make a decree under R. 6 is 
a decree within S. 2. C. P. C., and an appeal from 
it must bear ad valorem Court-fees calculated on 
the subject-matter of the appeal. ( Richards . CJ. 
and Banerjee, J.) Muhammad Iltifat Hussain 
V. Allimunnissa. 16 A. L. J. 438 : 

47 I. C. 561 : 40 All. 553. 

Sch, I, Art. 1— Cross objections —ad 
valorem fee. 

Under Art. 1, of Sch. I a cross objector must 
pay an ad valorem fee according to the value or 
amount of the subject-matter in dispute. ( Tudball , 
J.) Lakhan Singh v. Ram IOshen Das. 

40 All. 93 : 43 I. C. 179: 

15 A. L. J. 886. 

-Sch. I, Art. 1 —Suit for possession of 

property—Plea that defts. dower debt must be 
paid—Court-fee for appeal by deft 

Where the deit.’s plea in a suit for possession 
that the plff. cannot get possession without pay¬ 
ment of Rs. 80,000 for dower debt was rejected 
by the Lower Court and the suit decreed and the 
deft, appealed. Held, that deft, was not bound 
to pay any court-fee on the dower amount and 
the Court could grant a decree to plffs. condi¬ 
tional on payment of dower debt to deft. ( Tudball , 
J.) Haidari Begam v. Gulzar Bano. 

36 All. 322 : 25 I. C. 395 : 

12 A. L. J. 481. 

-Scb. I, Art. 1—Cross objection in appeal 

—Court-fees chargeable — Future interest, if 
chargeable. 

Where the amount due could be ascertained 
from the judgment and decree, that should be the 
value of the appeal or cross objection and future 
interest need not be taken into account. ( Banerjee , 
Tudball and Piggott, JJ.) Raghubir Prasad v. 
Shanker Byx Singh. 211. C. 723 : 

36 All. 40: 11 A. L. J. 1016. 

-Sch. I, Art. 1. Sch. II. Art. 1 (d) and 11— 

Cross-objection on question of costs. 

A memo, of cross-objections filed in the High 
Court on the question of costs only does not fall 
under Art 1, Sch. I, or Art. 11, Sch. II of the Act 
but may be treated as a petition under Art. 1 (d) 
of Sch. II of the Act and a Court-fee of Rs. 2 is 
leviable thereon, (i Chatterjee , J.) Kamal Kumari 
D fiBi v. Emaduddin. 64 1. C. 606 : 

25 C. W. N. 934. 

--Sch. I, Art. 1 —Cross objections — Court- 

fee on. 

A memorandum of cross objections must bear 
Court-fees ad valorem. A respondent who files a 
memo, of objections cannot claim to have Court- 
fees reduced simply because the appellant has 
paid more than what ho should have paid. 
(Mookerjee and Beachcroft, JJ.) Secretary OF 
State v. Digambar Nanda. 

46 Cal. 160 : 45 I. C. 939: 27 C. L. J. 443- 
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COURT FEES ACT (VII OF 1870), Sch. I, Art. 1. 

-Sch. I. Art. 1— Mortgage—Redemption 

suit — Valuation. 

Art. 1 of Sch. I applies to appeal from decrees 
in redemption suits and not S. 7 (ix) of the Court 
Fees Act where the redemption is sought for a 
particular amount and the decree directs payment 
of a different sum. (Scott Smith and Wilberforcc , 
//.) Lokh Ram v. Ramji Das. 3 Lah. L. J. 370 : 

1 Lah. 234. 

-Sch. I, Art. 1— Appeal—Dissolution of 

partnership. 

Ten rupees stamp is sufficient for an appeal 
in a preliminary decree for dissolution of partner¬ 
ship dealing with certain items disallowed, as 
such disallowance is only incidental to the main 
relief. ( Rattigan, C. J. and Abdul-Raoof , J.) 
Ram Singh v. Ram Chand. 

6 P. W. R. 1920: 1 Lah. 6: 57 I. C. 185: 

19 P. L. B. 1920. 

• —Sch. I, Art. 1 —Single decree — Appeals — 

Several defts.— Separate appeals—Full Court-fee. 

When several delts. who cpuld have preferred 
a single appeal prefer separate appeals against a 
decree, each must pay full Court-fee on his appeal. 
(Rattigan, C. J. and Shah Din, J.) Panna Lal v 
Marwar Bank, Ltd. 48 I. C. 424: 91 P. R. 1918. 

-Sch. I, Art. 1, S. 7 (1 )—Suit for money 

due on adjustment of accounts—Ad valorem Court- 
fee. 

Art. 1 of Sch. I applies only to those cases which 
are no! otherwise provided for, under the Act. In 
a suit for a certain amount as damages, deducting 
a certain sum as the price of goods due to the 
deft, from plff., ad valorem Court-fee is payable 
on the amount actually claimed. (Shadi Lal and 
Le Rossignol, JJ.) Qyamuddin v. The Delhi 
Flour Mills Co. 61 P. R. 1919 : 47 I. C. 992 : 

175 P. W. R. 1918. 

-8ch. I, Art. 1 —Appeal to remove charge. 

An appeal, seeking to remove a charge created 
on property by a decree should bear ad valorem 
Court-fee on the amount of the charge. (Shah 
Din and Le Rossignol, JJ.) Tharu Mal v. 
CHANDU Ram. 11 P R. 1916 : 33 I. C. 138 : 

59 P. W. R. 1916. 

-Sch. I. Art. 1 —Valuation of appeal. 

When the subject-matter of the suit is also the 
subject-matter of the appeal the amount or the 
value of the appeal is the value of the property 
sought to be recovered. ( Johnstone , C. J. and 
Leslie Jones, J.) Sohan Lal v. Sardar Khan. 

25 P. R. 1916 : 32 I. C. 121: 16 P. W. R. 1916. 

-Sch. I, Art. 1— Pre-emption appeal — 

Measure of fees. 

In a pre-emption appeal in which the appellant 
asks the Court to reduce by a certain sum the 
amount ordered by the first Court, the difference 
between the amount ordered to be paid by first 
Court and the amount admitted by him is the 
subject-matter of his appeal on which he should 
pay ad valorem fee specified in Art. 1, Sch. I. 
(Reid, C. Robertson and Rattigan, JJ.) 
Waryam Singh v. Mahtab Singh. 

76 P. R. 1913: 240 F. L. R. 1913: 19 I. C. 961: 

141 P. W. R. 1913. 


COURT FEES ACT (VII OF 1870). Sch. I, Art. 1. 

Sch. I, Art. 1— Second appeal--Valuation. 

The court-fee payable on a memorandum of 
further appeal in a red-mphon suit by tne mort¬ 
gagee against the amount fixed by the Appellate 
Court as the redemption amount is to be cal¬ 
culated on the difference between the amount 
claimed by the mortgagee in appeal and the 
amount fixed by the Appellate Court. 29 Mad. 
367: 27 A. 447 Foil. ; 23 F. R. 1909 Dist, (Retd, 
C. J.) Banwari Lal v. Nathu Shah. 

5 P. R 1911 : 48 P. L.R. 1911 : 

9 I. C. 676 : 59 P. W. R. 1911, 

Sch. 1, Art. 1— Appeal from final decree 
—Subsequent mesne profits—Court-fee. 

An appeal from a final decree under O. 20, 
R- 12 (2), of the Civil Procedure Code, in respect 
of subsequent mesne profits is chargeable with ad 
valorem Court fee under Art. 1 of Sch. 1 to the 
Act. ( Ayling, C. J. and Odgers, J.) Balrama 
Naidu v. Sangan Naidu. 14 L. W. 730: 

30 M. L. T. 83: 42 M L J. 184: 

45 M. 28U : 1923 M. 19. 

*-—Sch. I, Art. 1 —Cross objection. 

Cross-objections must bear a Court-fee calculat¬ 
ed on the amount or value of the subject-maiter 
in dispute. (Kanhaiya Lal , J, C and Lyle, A. J. C.) 
Sri RajKo Lochan Maharaj v. Mahant Ram 
Manohar Prasad. 

25 0. C. 275: 1923 Oudh 44 (1). 

Sch. I, Art. 1 — Redemption decree — 
Appeal — Claim of larger amount —Ad valorem fee 
is payable on excess. 

In an appeal against a redemption decree cn the 
ground that more is due, ad valorem Court-fee is 
payable on the excess amount claimed. ( IVazir 
Hasan, A. J. C.) Sant Bakhsh v. Dildar 
Husain. 74 I. C. 88 il) : 1924 Oudh 170. 

--Sch. I, Art. 1 —Appeal in foreclosure 

suit — Court-fee. 

If a suit for foreclosure or redemption is dis¬ 
missed then for the purpose of the memorandum 
of appeal Court-lee should be calcula'ed in 
accordance with the provisions. Daniels and 
Lyle, JJ.) Sangat Bakhsh Singh v. Rawat 
Dijdeo Bakhsh Singh. 

25 0. C. 30 . 1922 Oudh 82. 

-Sch. I, Art. 1— Mortgage decree - Appeal 

by defendants—Exoneration of items—Valuation. 

Where a defendant in a mortgage suit appeals 
against the decree claiming exoneration of the 
properties in his possession, the appellant is bound 
to pay ad valorem Court-fee on the memo, of 
appeal. ( Lindsay, J. C.) Sheoraja v Debi Din. 

48 I C. 535 : 6 0. L. J. 663. 

-Sch. I, Art. 1 and Sch. II, Art. 17— 

Cross objections. 

In an appeal preferred against a decree refus¬ 
ing to grant a declaration, the proper Court-fee 
is Rs. 10 under Art, 17 of the Act. But if the 
party fails to prefer the appeal in time but files a 
cross-objection in an appeal by his adversary he 
should pay ad valorem Court-fees and not a fee 
of Rs. 10. (Roe, J.) Daroga Rant v. Parema 
KUER. 3 P. L, J. 197: 45 I. C. 568: 4 P. L. W. 368. 

-Sch. I. Art. 1 —Mortgage suit— Appeal — 

Valuation—Future interest—Court-fee. 




I 
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COURT FEES ACT (VII OF 1870). Sch. I. Art. 1. 

In the case of appeals or cross-objections in 
suits for redemption or for foreclosure, whether 
a decree for interest ha* been made in them or 
not, where Court-fee declared by the Court due 
at the date of the decree can be ascertained by 
reference to the judgment and the decree, it is 
that amount at which the appeal or cross-objec¬ 
tion should be valued and future interest should 
not be taken into account. In all original apoeals 
the Court-fee should be levied on the sum due at 
the date of original decree and in all second 
appeals, it should be levied on the sum due at the 
date of the decree of the Lower Appellate Court, 
36 All. 10; 17 Bom. 41; 29 Mad 367 Ref. I Roe, J.) 
Rowlins v Lachmi Narain Jha 3 P. L J. 443: 

4 P. L. W. 223: 44 I. C. 50: 1918 Pat. 264. 

-Sch I, Art. 1 and Sch. II, Art. 17 (6)— 

Partition — Suit Ad valorem on share claimed 
must be paid. 

In partition suits whether the plaintiff is in 
joint possession or out of possession the plaint or 
memorandum of appeal must bear ad valorem 
Court-fees on t he value of his share. Art. 17 (6) 
of Schedule will not apply. (Pipon, J. C.) Murli 
Mal v. Vaishno Ditta. 73 I. c. 788. 

-Sch. I, Art. 1 and Sch. II, Art. 11— Order 

under C. P. Code (1908), O. 21. R. 50 (2). 

The order under O 21, R. 50 (2), C. p. Code. 
1908, having the force of a decree, the Court-fee 
payable on the appeal from such decree is regu¬ 
lated by Art. 1 Sch I, of the Court Fees Act and 
not by Sch, II. Art. 11. ( Ormond and Twomey, 
JJ ) Vallhppa Chetty v. Rangaswamy 
Naicker. 10 Bur. L. T. 42 : 35 I. C. 429 : 

8 L. B. R. 300 

-Sch. I, Art. 1— Partnership — Suit Jor 

accounts — Counter-claim. 

The defendant's claim in a suit for accounts and 
recovery of moneys due on a dissolved partnership 
for a decree on accounts is not a counterclaim 
and no Court-fee is leviable thereon until the 
amount has been ascertained. In a suit for partner¬ 
ship accounts, the Court will not drive the defend¬ 
ant to a fresh suit if the balance turns out in his 
favour. A set-off is a cross debt on which a 
separate action may be had. {Boyd, A. J. C.) 
Jessaram Dhanuram v. Isardass. 

27 I. C. 320 : 8 S. L R. 124 

-Sch. I, Art. 1 — Suit for dissolution oj 

partnership — Defendant's claim for accounts — 
Court-fee. 

In a suit for accounts and to recover moneys of 
a dissolved partnership, the defendant's claim for 
a decree on accounts is not a counter claim. No 
Court-fee need be paid thereon until the amount 
has been ascertained. {Boyd, A. J. C.) Fatp.h 
Mahomed Haji Sulaiman v. Ramzan Khan. 

27 I. C. 316 : 8 S. I R. 122 

• 

-Sch. I, Arts. 4 and 5 —Review— Applica¬ 
tion filed on 90 th day—Previous day — Sunday. 

Where an application for review of a judgment 
is filed on the ninetieth day, the eighty-ninth dav 
being Sunday, it must be stamped with the full fee 
payable on the plaint or the memorandum of 
appeal, {Mookerjee and Teunon, JJ .) Sayera 
Bibi v . Bhutnath Halder. 

15 I. C. 455 : 15 C. I. J. 505. 


COURT FEES ACT (VII OF 1870), Sch I, Art. 11. 

-Sch I, Art. 5— Application for review — 

Court-fee payable on. 

The proper fee payable on an application for 
review of judgment, if presented before the 90th 
dav from the date of decree, is one-half of the fee 
leviable on the plaint or memorandum of appeal 
and not on the value of the subject-matter in res¬ 
pect of which relief was sought by the application 
for review. ( Daniels and Lyle , A.J.C.) Nageshar 
Sahai v. Shiam Bahadur. 

26 0. C. 33 : 1924 Oudh 108. 

t 

-Sch. I, Art. 8— General power of Attor¬ 
ney— Cot>y produced in Court. 

A fiscal c-actment such as fhe ^ourt Fees Act 
must be strictly construed. A copy of a general 
power of Attorney produced in Court for veri¬ 
fication does not require a Court-fee siamp of 
annas 8 under the Court Fees Act, Sch. I. Art. 8. 
Art. 8 of Sch, I of the Act is intended to authorize 
the levy of a n na$ 8 in the case contemplated 
uuder O. 13, R 9 of the C. P. Code, [Scott- 
Smith and Leslie Jones , JJ.) Rustomji v. Kai.a 
Singh. . 136 P. W. R 1917 : 

43 I. C. 383 : 9 P. R. 1918. 

-Sch. I, Art. 11. 

See also Court fees Act, S. 19 (viii). 

-Sch. I. Art. 11—• Amount or value of the 

property " —Net value. 

For purposes of Art, 11 the expression “ the 
amount or value of the property ” signifies the 
net value obtained by the deduction of the debt 
and expenses .‘rom the gross value, 17 C. W. N. 
21, Diss. ( Mookerjee , J.) Quininborough. In the 
goods of. 

22 C. L. J 160 : SO I. C. 958 : 20 C. W. N. 591. 

-Sch. I, Art. U— Probate, application for 

-Court-fee to be paid , calculation of. 

To calculate the duty payable on a probate 
application in respect of the estate of the decased, 
the net value of the estate obtained after deduct¬ 
ing the debt from the gross value of the estate 
should be asceitained and the Court-fee should be 
paid on the ascertained amount. ( Mookerjee , /.) 
Harriett Teviot Kerr, In the goods of. 

18 C. W. N. 121 : 21 I. C. 502 : 18 C. L J. 308. 

-Sch I. Art. II—Order in probate proceed¬ 
ings—Appeal against—Fee on value of estate. 

The Court-fee payable on a memorandum of 
appeal against an order in probate proceedings is 
governed by Art. 1, Sch. II. Therefore an ad 
valorem duty on the value of the estate need not 
be levied: 16 Bom. 408 : 23 Cal 723, Foil. ( Munro 
and Sanharan Nair, JJ.) Rodrigues v. Mathias. 

(1911) 1M.W. N. 237 : 9 I C. 538 : 

9 M. L. X. 314 : 21 M. L. J. 481, 

--Sch. I. Art. 11— Probate— Properly 

situate in two districts. 

On th e death of a testator in March, 1916, his 
executor applied tor probate to the Dist. Judge of 
one of the districts in w hich the testator's pro¬ 
perty was situate. He did not file an affidavit as 
in Sch. Ill, Court Fees Act. The Dist. Judge 
granted probate in respect of property situate in 
both districts On 16—8—19 he applied to the High 
Court of another district in which lay some pro¬ 
perty of the testator for Letters of Administration 
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The High Court granted letters and proceeded to 
determine the value of the property for purposes 
of Court-fees. Held . that the value of the property 
must be assessed to the date, on which the first 
affidavit on 11—4—16 was filed and that on de¬ 
ducting the duty already paid under Ait. 11. 
Court Fees should be paid on the value of 
the entire esta«e suuate in both districts. (Das 
and Ross JJ.i Deputy Commissioner of 
Singhbhum v. Jagadish Chandra Deo 

2 Pat L. T. 683 : 621. C. 613 : 6 P. L. J, 411. 

-Sch. I, Art. 11 —Letters of Administration 

to widow—Buddhist Law. 

Court»lees on Letters of Adrainistrati n granted 
to a Buddhist Burmese widow are to be paid only 
on halt tfie estate ol her husbar.d for it is that 
alone that she takes as administra rix. The other 
halt she takes as heir. (Young. J.) U Po Kh>m, 
In the Estate of, 50 I. C. 645 : 11 Bur. L. T. 258. 

-Sch. I, Art. 11 (iii)— Form — Meaning of 

“ Value". 

“Value," in Sch. I, Art. 11, means net value. 
(Hortnoll.C. J. and Ormond , /) Catherine 
Thaddeus Inrc. 7 Bur. L. T. 272 : 

24 I. C. 793 : 7 L B. B. 3o6. 

-Sch. I. Art. 12-Court-fees, whether neces¬ 
sary on succession certificate, when paid by prior 
applicant—Succession Certificate Act . S 14. 

Court-fee should be paid by a Hindu daughter 
on an application for certificate in succession to 
mother who succeeded to her husband'-, proper¬ 
ties th ougb duty was paid by the latter on her 
applicaiion. t Fletcher and Teuton, JJ.) Sa ajba- 
SHINi Debi, In re. 36 I. C. 126 : 20 C. W. N. 1125. 

— - - — Sch. I, Art. 13— Application for revision 

against order rejecting objection to award. 

An application for revision against an order re¬ 
fusing to set aside an award is Teally one against 
the decree passed in accordance therewith and 
is chargeable with ad valorem Court fee under 
Sch, I. Art. 13. (Johnstone , J.) Narpax Rai v . 
Devi Das. 13 P. W. B. 1911 : 9 I. C. 388 : 

4 P. L. B. 1911. 

--Sch I, Art. 17— Charge held enforceable 

against portion of property—Appeal that charge 
enforceable against whole property — Court fee 
must be paid on value of property in dispute. 

Where in a suit for the entorcement of a mort 
gage or charge against certain property, the trial 
Court held the charge to be enforceable only 
against a portion of the property and w^ere in ap¬ 
peal the relief sought was that the charge should 
be declared against the whole propeity, it was 
held, that an ad valorem Court tee on the value 
of the propeity in dispute was pa>able. (Daniels, 
J. C .) Saheb Ali v. Mahomed Zahib. 

66 I. C. 114: 24 0. C. 295. 

• . 

-Sch. 11, Art. 1— Appeal against order in 

probate Proceedings. 

The Court-fee payable on a memorandum ol 
appeal against an order in probate proceedings 
is g iverned by Art. 1, Sch. II Therefore an ad 
valorem duty on the value of the estate need not 
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be levied. 16 Bom 408: 23 Cal, 723 Foil. (Munro 
and bankaran Natr , JJ.) Rodrigues v. 
Mathias. 9 M. L. T. 314 : 21 M. L J. 481 : 

9 I. C. 638 : (1911) 1 M. W. N. 237. 

; Sch. II, Art. 2—-Application for mesne 
Profits—Appeal against order of Court-fee pay¬ 
able. 

An application under S. 144, C. P. Code, for 

mesne profits by way of compensation ielates to 
the execution, discharge or satisfaction ot the 
decree and in an appeal from an order dismissing 
the application, ad valorem Court-fceS i ced not 
be paid but only a sum of 8 annas. (Drakc-Brock- 
man, J. C.) Gabba v. Kanchhedilal, 

18 N. L. R. 15 : 1922 Nag. 62. 

-Sch. II. Aria. 5 and 17 (iii)— Declaration 

of occupancy right— Mitno. of appeal—Ccurt fee. 

In a suit to establish or disprove a right of 
occupancy, the plaint or memorandum of appeal 
should bear a Couit lee ot eight annas as provid¬ 
ed in Art. 5 of Sch. II, S. 17 (iii) of the Act, does 
not apply to such a suit. (Tudball, J.) Ratan 
Singh v. Khem Karan. 4o Ail 358 : 

44 I. C. 608 : 16 A. L. J. 167. 

-Sch. II, Art. 6— Surety bond — Duty pay¬ 
able. 

A security bond filed by a claimant in a claim 
case, being an instrument of obligation given in 
pursuance ot an oider of Court is governed by 
Sch. II, Art. 6, of thd Court Fees Act (A 'cwoould 
and Fanton, JJ.) Sakbo Musalmani v. Safar 
Mandal. 49 Cal. 997 : 1923 Cal. 269 (2). 

■-Soh. II, Art. 6— Stay of execution-Secur - 

iiy bond-Cour'-fee — Non-judicial slump—Stamp 
Act , Sch. I, Art. 15. 

Security bonds given in pursuance of an order 
of the Couit for stay ol execution must be written 
on paper properly stamped under the Stamp Act 
and not on a plain paper bearing a Court-fee 
stamp of annas 8 onlv, as they are not made by 
order of the Court withiD Art. 6 of Sch II of the 
Court-Fees Act. I Holm-wood and Tuenon. JJ.) 
Dwarkanath Dey v. Sailaja Kanta Mallik. 

43 I. C. 376 : 21 C W. N. 1150. 

• 

-Sch. II, Art. 6— Security bond executed 

by Receiver to Court—Stamp Act , S. 2 (5/ and 
Art. 40. 

Where a Receiver executes a security bond to 
the Court binding himself and his heirs and as 
security thereof pledging immoveable property 
worth Rs. 200, the bond must be stamped as a 
bond under the Court Fees Act and under Art. 40 
of Sch. I of the Stamp Act as it came within the 
definition of a mortgage in S. 2 (5) of the Stamp 
Act. (Wallis, C.J., Oldfield and Seshagtri Aiyar, 
JJ.) Amirthamma v. Ramalinga Gounden. 

43 Mad. 363 : 38 M. L. J. 603 : 12 L. W. 537 : 

57 I. C. 184 : 1920 M. W. N. 245. 

-Sch. II Art. 6— Security bond for pro¬ 
duction of attached moveable properly—Stamp 
Act, Sch. /, Arts. 15 and 57. 

A security bond for the production of attached 
live stock given in accordance with the rules 
framed under S. 269, C. P. C. (1882), is a bond 
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given in pursuance of an order made by a Court 
within Art. 6 and the stamp leviable on such a 
bond is under the latter Act, and not under 
Arts. 15 and 57 of the Stamp Act. (White, C. J., 
Mu tiro and Sanbaran Nair, JJ.) Reference 
Under Stamp Act, In re. 37 Mad. 17 : 

201. C. 775 : 24 M.L,J. 637. 

-Sch. II, Art. 10— Power not in favour of 

pleader. 

A power of attorney not executed in favour of 
a person who is not a certified raukhtear or plea¬ 
der is not governed by Art. 10. ( Richards , Grif¬ 

fin and Tudball , JJ.) PeRMANANd v. Sat 
Pershad. 33 A. 487 : 9 I. C. 617 : 

8 A L. J 878. 

-Sch II, Art. 10 —Power of attorney — 

Stamp duty leviable—Attorney not a legal practi¬ 
tioner — Stamp Art, Sch /, Art. 43. 

A power of attorney empowering a person who 
is neither a Vakil of a Court nor a certified mukh- 
tear to represent another in a Civil Court i? 
governed not by Ait. 48 of the Stamp Act but the 
Art. 10 of the Court Fees Act, \Reid, C. J. Ken¬ 
sington aud Chevis , JJ.) Ganpat v. Prem Singh. 

108 P. W. R. 1912 : 15 I C 122 : 
202 P. L.R. 1912 (F. B), 

-Sch. IT, Art. 11 and Sch I, Art. I- Final 

deoree in mortgage suit—Appeal—Court-fees. 

Ad valorem C jurt fee is required for an appeal 
from a final decree passed under O. 34, R. 5 C.P. 
C. ( Macleod, C./.i Janki Bai Ram Dayal v. 
Chimna Sadashiv Vani. 57 I. C. 579 : 

22 Bom. L. R 811. 

-Sch. II, Art. 11— Restitution proceedings 

Appeal—Court-fee. 

Proceedings in restitution are proceedings in 
execution and the Court fee payable on an appeal 
therefrom is under Sch. II, Art. 11 of the Court 
Fees Act (Oldfield, J.) Sudalai Muthu Pillai 
v. Sudalai Muthu Pillat. 17 L. W. 623 : 

(1922) M. W. S. 831 : 1923 M. S 70. 

-Sch II, Art, 11— Scope—Order in pro¬ 
bate proceedings . 

An order in probate proceedings has the force 
of a decree and so Art. 2 is not applicable. 
(Munro and Sankaran Nair, JJ.) Rodrigues v. 
Mathias. 9 M. L. T. 314 : 21 M. L. J. 481 : 

91. C. 538 : (1911) 1 M. W. N. 237. 

--Sch. II, Art. 11— Appeal — Order rejecting 

application for ascertaining mesne profits— Ad 
valorem fee . 

A memorandum of appeal from an order dis¬ 
missing an application for the ascertainment of 
mesne profits must be stamped with an ad valo¬ 
rem stamp on the amount claimed. (Chamier, C. 
J. and Jwala Prasad , /.) Narain Prasad v. 
Kameshwar Prasad Singh. 43 I. C. 489 : 

3 P. h. J. 101. 

-Sch. II. Art. 11— Order under O. 21, R. 

50 (2). 

As the order under O. 21, R. 50 (2), C. P. Code, 
1908, has the force of a decree, the Court-fee 
payable on the appeal from such decree is regu¬ 
lated by Art. I, Sch. I of the Court-Fees Act and 


* 
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not bv Sch. II. Art. 11. (Ormond and Iwomey , 
JJ.) Valliappa Chetty v. Rangaswamy Naic- 
ker. 8 L. B. R. 300 : 35 I. C. 429 : 

10 Bur. L. T. 42. 

-Sch. II, Art. 12 —Caveat—Probate pro- 

ceedings-Objections by persons to whom citations 
are issued if must be stamped as caveat 

A petition, by which a party upon whom cita¬ 
tion has been issued, opposes the grant of probate 
is not a caveat and need not be stamped as such. 
(Tcimon and Chaudhuri. JJ ) Bhoratarini Debi 
v. Hari Charan. 36 I. c. 38 : 20 C.W.N. 787 

-Sch. II, Art. 17— Appeal — Court-fee — 

Money decree against one defendant— Appeal 
with regard to the liability of other defendants. 

Where a plaintiff who obtained a decree for 
the full amount sued for against one of the defts. 
appealed wibh a view to make the other defend¬ 
ants also liable, held be was bound to pay advalo 
rent Court-fee on the amount for which the other 
defendants were sought to be made liable. 13 M. 
508 foil. (Macleod, C. I. and Coyajee , /.) ANNA 
Narayan Pavgi v. Madhyama Sthititila. 

24 Bom. L. R. 318 : 46 Bom. 840 : 

1922 Bom. 172. 

-Sch. II, Art. 17— Suit !o set aside an 

order on claim—Court-fee. 

Under Art. 17, Sch II of the Act a Court-fee 
of Rs 10 is payable upon the plaint in a suit to 
set aside an order oi dismissal ot a claim in 
execution proceedings. (Chatterjee and Pearson , 
JJ.) Satindra Nath v. Shiva Prasad. 

. 26 C. W. N. 126 : 1922 C. 106. 

-Sch. II, Ait. 17— Claim suit under O. 21, 

R. 63— Court-fee payable is Rs. 10. 

The plaint in a suit under O 21, R. 63, C. P. 
Code, is not chargeable with an ad valorem Court 
fee but with a fixed Court-fee of Rs 10. (IValms- 
ley and Greaves, JJ,) Srimati Gol AsmateR 
Khatun v. Habibulla. 64 I. C. 49. 

-Sch. II, Art. 17— Declaratory suit to can¬ 
cel registered release deed. 

A declaratory suit that a registered release 
deed be considered cancelled, must be valued for 
Court-fees at the amount at which the relief is 
valued. (Kensington and Beadon, JJ.) NanAK- 
chand v. Jiwan Mal. 35 P. R. 1914 : 

25 I. C. 435 : 237 P. L. B. 1914. 

-Sch. II, Art. 17 —Claim suit — Court-fees. 

A suit under O. 21, R. 63. C. P. Code, is one to 
declare the plaintiff’s right to the property attach¬ 
ed and the mere fact that that the property has 
been sold in the meanwhile in execution does not 
affect the plaintiff's right of suit. The Court-fee 
payable upon the suit is Rs. 10 under Art. 17. Sch 
II of the Court-Fees Act. (Jwala Prasad , /•) 
Mt, Manik v. Ramjas Agarwalla. 

1 Pat L. B. 51 • 

3 P. L. T. 832 : 1923 P. 152. 

-Sch. II, Art. 17 (1) —Suit by claimant 

under 0. 21, R. 63, C. P. C.—Court- fees—Test. 

In suits under S. 283 C. P C. (1882), the test 
for the purpose of Court-fee is what is the value 
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of the quantum of interest which the plaintiff 
wants to establish. (Kumaraswami Sastri , 7.) 
Narayana Singh v. Ayyasamy Repdi. 

27 I. C. 265 : (1914) M. W. N. 910. 

-Sch. II, Art. 17-A— Suit for declaration 

that adoption never took place . 

A suit for a declaration that an adoption never 
took place ^an be called to be a suit for a declara¬ 
tion that an adoption is invalid and therefore, the 
rule that in such suits the court-fee payable is on 
the value of the property, title to which is aftec ed 
holds good, (Kotwal, A. J C.) Chinki v. 
Narayan. 68 I C. 965 (I). 

-Sch. II, Art. 17 (i )—Claim suit--Plain tifj 

in possession—Sale of property does not affect 
Court fee. 

When a suit is filed a contemplated by O. 21, 
R. 6?, C. P. Code, after the dismissal of a claim 
petition, the court-fee payable is governed by 
Sch II, Art. 17 (i). The fact that the property 
was sold before the suit was filed does not mat¬ 
ter if the plaintiff claims to be in possession and 
as such d )es not clatm to be restored to posses¬ 
sion. (Jwala Prasad J.) Mt. Manik v. Ram j as 
Agarwala. 3 Pat L. T. 832 : 

1 Pat. L. R. 51. : 1923 P. 152. 

-Sch. II, Art. 17 (i)—C. P. C., 0. 21, R. 63 

— Court-fee necessary for a suit under. 

A suit under O. 21, R. 63, C. P. C., should bear 
a stamp of Rs. 10 as prescribed by Art. 17 (i). 
( Saunders, A. 7. C.) Nqa Seik v Nga Pu. 

22 I. C. 676 : (1913) 1 U. B. R. 181. 

-—Sch. II. Art. 17 (iii)— As amended by Ben¬ 
gal Act (IV of 1922)— Suit for mere declaration — 
Apical — Court-fee—Basis of calculation—What 
appellant ought to have claimed cannot be con¬ 
sidered. , 

Where a plaint or a memorandum of appeal 
asks only for a pure declaration, the Court in 
calculating Court-fees cannot go into the question 
whether he should also have asked for conse¬ 
quential relief. The effect of failing to claim 
consequential relief is for the final decision of 
the Court A fixed fee under Sch, II, Art. 17 (iii) 
is sufficient. (B. B. Ghose , 7.) Idol Sri Sri 
Gokul Nath Jin v. New Birbhum Coal Co., 
Ltd. 27 C. W. N. 972 : 1924 Cal. 183. 

-Sch. ir, Art. 17 (iii)—B. T. Act—S. 106- 

Suit transftrred to Civil Court — Court-fee - 

A suit under S. 106 of the B. T Act which is 
transferred to the Civil Court is a suit for a decla¬ 
ratory decree within Art. 17, cl. (3/ of Sch II 
and is not chargeable with an ad valorem fee 
(Fletcher and Huda, 1J.) Sailaja Nath Roy 
Chaudhury v. Chandi Charan Laha. 

48 I C. 552 : 28 C. L J. 301. 

-Sch. II, Art 17 (iii)— Suit to deolare that 

declaratory decree is not binding on ground of 
fraud. 

Court fee payable on a suit by the plaint’ff for 
declara'ion that a decree passed in a previous 
suit declaring ihat certain alienations were not 
vafid and n »t binding on her, is Rs. 10 onlv, 
because no consequential reief .is needed or 
sought for. ( Fletcher and Teunon , 77.) Bagala 
Sundari Debi v. Prasanna Nath Mookerjee. 

85 I. C. 797 : 21 C. W N. 876. 

VOL. 11—104 
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-Sch. II, Art. 17 (iii)— Suit under S. 106 of 

the Bengal Tenancy Act — Court-fcc. 

In the case of a suit under S. 106 «f the Bengal 
Tenancy Act, claiming only those reliefs that are 
provided for thereunder the Court fee is Rs. 10. 
But where such suit is transferred to a Civil 
Court under S 106 the Court is not bound to 
confine itself to those reliefs alone. It should 
determine the proper Court-fee and should compel 
plff. to pay ad valorem Court-fee for consequen¬ 
tial relief. ( Brett and Richardson , 77.) Chandy 
Charan v. Manoranjan. 18 I. C 275 : 

17 C. L. J. 416. 

-Sch. II, Art. 17 (iii) —Declaration that 

adoption is valid — No consequential relief — 

Valuation. 

A suit for declaration without consequential 
relief that an adoption is valid is a suit which 
does not, on the face of it, admit of being satis¬ 
factorily valued and falls under Sch. II, Art. 17 
(iii) of the Court-Fees Act. ( Batten , Prideaux and 
Alitra , A. J. Cs.) Ganpatrao v. Laxmi Bai. 

43 I. C. 64 ; 15 N. L. R. 24. 

-Sch II, Art. 17 (iii )—Decree for mortgage 

money by sale of some properties only—Appeal 
seeking to make the other properties also liable — 
Court-fee payable. 

Where the decree providing for realisation of 
mortgage money by sale of only some of the pro¬ 
perties mortgaged was appealed against, only on 
the point that the other properties are also liable 
and a court-fee of Rs.'lO only was paid, held, ad 
valorem fee on the value of the property, was 
payable. ( Lindsay, 7. C.) Sukhnandhan v. 

Lakshman Prasad. 24 I. C. 286 : 17 0. C. 90. 

-Sch. II, Art. 17 (iii) —Different causes of 

action. 

Suit for declaration that holdings by several 
tenants were fixed rate holdings and the decrees 
for rent obtained by their common landlord were 
inoperative, does not come under Sch. II, Art. 17 
(iii) and Court-fee will have to be paid, in respect 
of each cause of action. (Roe. J.) Chethru 
Mahton v. Muhammad Karim Mawan. 

50 1. C. 328 : 4 P. L. J. 297. 

-Sch. II, Art. 17 (iv). 

See also Court-Fees Act, S. 8. 

-Sch. II, Art. 17 (iv)— Suit tor declaration 

that money is jointly due. 

No ad valorem fee need be paid, when a suit is 
brought for a declaration that mo ney is jointly 
due and that the plaintiff does not object to its 
being received by defendants (Scolt-Smith and 
Moti Sagar , 77.) Mt. Uttam Devi v. Dina Nath. 

1923 Lah. 359. 

-Sch. II, Art. 17 (iv) and 8. 8—Scope of. 

S. 8 applies only to appeals by persons who 
claim compensation. For an appeal by Secre¬ 
tary of State against the compensation award of 
the Court, a Court-fee of Rs. 10 only is required 
under Art. 17 (iv). (Reid, C. 7. and Robertson , J.) 
Secretary of State v. Basawa Singh. 

17 P. L. R. 1912 : 67 P. R 1913 : 17 I. C. 764 : 

19 P. W. R. 1913. 
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Sch. II, Art. 17 (v )—Declaration that 
adoption is valid and that plff. is owner—Appeal 
— Court-fee. 

Where a suit for a declaration that plff. is the 
adopted son of the last male owner and therefore 
entitled to property in his possession was 
dismissed, the Court fee payable on the appeal is 
an ad valorem fee on the value of the property in 
possess'On of the appellant as the adopted son 
of the last male owner. (Batten, Prideaux and 
Mitra , A. J, C.) Ganpatrao v. Laxmi Bai. 

43 I. C. 64 : 15 N. I. B. 24. 


Sch. II, Art. 17 (vi). 


See also (1) Court-Fees Act, S. 7 (iv) (6), (c). 
(2) Sch, I. Art. 1. 


Sch. II, Art. 17 (vi )—Suit for declaratory 


decree—Valuation of at Rs. 130. 

The Bombay practice of valuing suits for de¬ 
claration at Rs. 130 and paying a Court-fee of 
Rs. 10 thereon is misleading and unwarranted by 
law. A fixed fee of Rs. 10 is to be paid thereon. 
(Sir Lawrence Jenkins.) Rachappa v. Shidappa. 

17 A L. J. 418 : 46 I. A. 24 : 25 M. L. T. 298 : 

29 C. L. J. 452 : 21 bom. L.R. 4&9: 43 Bom. 507 : 

10 L. W. 274 : 24 C. W N. 33 : 

50 l C. 280 : 36 M. L. J. 437 (P. C.). 


-Sch. II, Art 17 (vi)—Refusal to grant 

Letters of Administration. 

The Court-fee payable in an appeal against an 
order refusing grant of Letters of Administra¬ 
tion is Rs. tO, under Art. 17 (vi) as the subject- 
matter in dispute cannot be estimated at a money 
value. (Tudball and Rafique , 77.) Miss Eva 
Mountstephens v Mr. Hunter Garnett Or me 

22 I. 0. 98 : 35 All. 448. 


•-Sch. II, Art. 17 (vi )—Suit for partition 

by plff. in possession—Proper Court-fee. 

When a plff. in possession sues for partition of 
his share, a Court-fee stamp of Rs. 10 is sufficient 
but where the plff. is not in possession, the 
proper fee w mid be calculated on the value of 
the share claimed by him. 28 All. 340 ; 6 C. L J. 
651, Foil (Karamat Hussain and Chamier , 77.) 
Tarachand Mukerjfev. Afzal Bfg. 

34 All. 184 : 13 I. C. 185 : 8 A. L- J. 1329. 


• Sch. II, Art. 17 (vi) —Suit for restitution 

of conjugal rights—Court fee payable. 

A suit for restitution of conjugal rights falls 
within Cl.(vi) of Art. 17, and the Court-fee charge¬ 
able is Rs. 10. ( Tudball , J.) Aisha Bibi v. Faiyaz 
Hussain. 33 All. 767 : 11 L C. 186 : 

8 A. L. J. 889. 
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Sch. II, Art. 17 (vi )—Partition suit — 


Order of Court directing defendants to put in 
stamped applications for separation of shares — 
A ppcal--Court- fee. 

A memorandum of appeal against an order of 
the court in a partition suit, directing the defend¬ 
ants to put in properly stamped applications if 
they wished to have their respective shares 
separated off bv the Court, must be stamped with 
a Court-fee of Rs. 10 under Sch. II.Art. 17, Cl. (vi). 
(Rattigan and Shah Din, J J.) MashkuRUNNIssa 
v. Hashmatullah. 274 P. L. B. 1913 : 

20 I. C. 177 : 183 P. W. £. 1913. 


-Sch. II, Art. 17 (vi )—Decree against one 

deft.—Appeal for joint decree — Court-fee on 
appeal. 

Plff. who obtained a money decree against 
only one of several defts. appealed with the object 
of getting a joint decree for the same amount 
against the other detts. as well. Held, he should 
pay an ad valorem court-fee on the amount <^f the 
decree and not a court-fee of Rs. 10 under Cl. (vi), 
Art 17. (Shah Din and Scott-Smith, 77.) Amir 
Chand v. Kanhaiya Ram. 86 P. B. 1912 : 

222 P. L. B. 1912 : 16 I. C. 777 i 

225 P.W. B. 1912. 


-Sch. II, Art 17 (vi)—Partition—Decree 

in accordance with award — Objections—Revision 
— Court-fee payable —Ex parte proceedings — 
Objections to award. 

From a decree in accordance with an award by 
which one cf the parties was directed to pay a 
sum of money to the other side in cash and by 
which actual partition of joint properties was 
also effected, a petition for revision was filed 
urging that he was not liable to pay the sum of 
money ; and that the Court failed to consider and 
dispose of his objections to the award He paid 
an ad valorem court-fee as regards the first 
relief and a court-fee of Rs. 10 as regards other 
relief. Held, that the petition for revision was 
properly stamped ; that it was not possible to 
estimate the second relief at a morey value and 
consequently in respect thereof a court-fee stamp 
of Rs. 10 was sufficient. 70 P. R. 1881 ; 104 P. L. 
R. 1905 ; 1S2 P. L. R. 1905 : 33 Cal. 11 Expl. and 
D«st. (Shah Din and Scott Smith . 77.) Lala Lila 
Ram v. Lala Mukand Rai. 1 P. L. B. 1913 : 

15 I. C. 57 : 229 P. W. B. 1912. 


—-Sch. II, Art. 17 ivi )—Partition suit — 

Mode of partition impeached. 

Where the appellant in a partition suit, only 
seeks to impeach the mode of partition, there 
being no dispute as to the shares, the case comes 
under Art. 17 (vi) and memo, of appeal requires 
only 10 rupees stamp. Where the plff, seeks only 
to separate his own share, his share determines 
the valuation of the suit as well as the forum of 
appeal, though the decree in the su t effects full 
partition. (Shadi Lai, C. J. and Wilberforce. J.) 
Harcharan Das v Sukhraj Das. 62 I. C. 979. 


Sch. II, Art. 17 (vi)— Two reliefs. 

Where a person was sued by certain members 

of a joint family on a bond executed by the for¬ 
mer to the latter and he made payment to some of 
them but the suit was decreed in full on the 
ground that payment to some could not be regard¬ 
ed as payment to the plffs. and the deft, appealed 
against the decree on a Rs. 10 stamp, held, that 
the memo, ot appeal was sufficiently stamped as 
regards his prayer for a declaration as to who 
was entitled to the money, but that he must pay 
ad valorem fee on the amount of the decree which 
he wants to have reduced. (Rattigan and Shafi 
Din, 77.) Kir Pal Singh v. Santa Singh. 

71 P. B 1911 : 80 P. L. B. 1912 : 

13 I. C. 305 : 205 P. W. B. 1911- 
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COURT FEES ACT (VII OF 1870), Sch. II. Art. 17. 

-Sch. II, Art. 17 (vi)— Suit for separate 

possession —Maliomedan co-sharer. 

Where a Mahoraedan co-sharer sues the other 
co-sharers for partition and possession of her 
share of her father’s properties, alleging she is 
in possession of some items indicating a joint 
possession in law, the suit falls under Sch. II, Art. 
17 (vi) of the Court-Fees Act. ( Krishnan , J.) KUR* 
shit Kathum v. Hyder Khan Sahib. 

(1923) M. W. N. 564 (2) : 

1924 Mad. 207. 

---Sch. II, Art. 17 (vi)— Relief capable of 

money value—Section does not apply. 

Art. 17 tvi) of Schedule II of the Court-Fees Act 
cannot apply where it is possible to estimate the 
money value of the claim. ( Batten , J. C.) Bari 
Bahu v. KuNDAN. 1922 Nag. 264. 

-Sch, II, Art. 17 (vi)— Payment after date- 

The memo, of appeal against a redemption 
decree absolute on the ground that the money 
was deposited at a later date than that allowed 
and that it should not have been so received 
should bear Ks. 10 stamp as the value of the 
relief cannot be determined. (St any on, and 
Siknncr, A. J. Cs.) Dadnoo v. Somnath. 

10 I. C. 736 : 7 N. L. R. 41. 

-Sch. II, Art, 17 . (vi)— Suit for parti¬ 
tion — Valuation—Dispute as to share of the plain¬ 
tiff—Court-Fees Act, S. 7, Cl. 4 (c)— Suits Valuation 
Act , S. 8, 

A suit for partition, pure and simple, where 
the plaintiff is in joint possession of his share 
and there is no dispute as to his title or share 
falls within Sch. II, Art,17, Cl. vi of the Court-Fees 
Act. A suit in which plaintiff prays for declara¬ 
tion of his title and partition as a consequential 
relief falls within S. 7, Cl. iv (c) of the Court-Fees 
Act. In the former case the suit must be valued 
for purposes of jurisdiction at the value of the 
entire subject-matter and not at the value of the 
plaintiff’s share only. In the latter case the 
plaintiff's share becomes also the valuation of the 
suit for purposes of jurisdiction. ( Das and Kul- 
want Sahay , //.) Ranjit Sahi v. Maulavi 
QASIM. 2 Pat. 432 :4 Pat. L. T. 257 : 

1923 P. 342. 

--—Sch. II, Art. 17 (vi) and S. 7 (i) and (iv)— 

Partition suit—Prayer for accounts — Valuation — 
Court-fee payable. 

If a suit is a plain suit for partition, the Court- 
fee payable thereon is Rs. 10. If it is in es¬ 
sence of a suit to obtain a decree for money or a i 
decree for immoveable property then ad valorem 
court-fee must be paid. (Roe, J.) Gobind Dube 
v. Parameshwar Dube. 49 I. C. 115. 

-Sch. II, Art. 17 (vi)— Kyaung—Sanghika 

property—Money value. 

As Kyaung cannot be transferred by sale, 
mortgage or gift, it has no market value and the 
plaint in a suit by Hypongyi to recover possession 
of Kyaung should under Sch. II, Cl. 17, sub¬ 
clause (vl) bear a stamp of Rs. 10 ( Rigg , J.) 

Konma v. Einda. 


COURT OF WARDS. 

-Sch. II, Art. 17 (vi)— Partition — Suit 

by person in joint possession—Dental of plff.'s 
possession by deft.—Court-fee—Appeal. 

Under Sch. II, Art. 17, cl. (vi) a v_ourt-lee stamp 
of Rs. 10 is necessary for a plaint in a suit for 
partition and separate possession by a person 
claiming to be in joint possession of the property. 
8 Cal. 757 ; 16 I. C. 771, Foil, A decision as lo 
the amount of Court-fee should be founded solely 
on a consideration of the cause ot action on 
which the plff. is suing on and nnt pleas of deft. 
(Pratt, J. C. and Crouch , A. J. C.) Manghanmal 
v. Tolaram. 16 I. C. 773 : 6 S. L R. 72. 

-Sch. II, Art. 17 (vi)— Partition, suit for 

— Plff. in joint possession—Court fee. 

An ad valorem Court-fee is not necessary for a 
suit for partition by a person claiming to be 
already in joint possession. The suit is for a 
benefit which it is not possible to estimate at 
money value; the proper Court-fee is a stamp of 
Rs. 10 under Sch. II, Art. 17, Cl, \vi). 18 Bom. 
209 ; 8 Cal. 757. Foil. (Pratt, J. C.) Haji Yusuf 
v. Ghulam Hussain. 

16 I. C. 771 : 6 S. L. R. 74 (Note). 

-Sch. Ill, Annexure B— ‘Property held 

in trust'—Meaning of. 

Property held in trust within Annexure B in 
the form set out in Sch. Ill, is property held in 
trust by the testator and not one as to which the 
testator has created a trust. (Das amt Ross, JJ.) 
Deputy Commissioner of Singhbhum v. Jaga- 
dish Chandra Deo. 2 Pat. L. T. 683 : 

62 I. C. 513 : 6 P. 1. J. 411. 

-Sch, III, AnDexure B (4) —Probate duty 

—Trust created by will. 

Trusts created by the will of a testator are not 
exempted from the payment of probate duty. The 
exemption contemplated by the Act refers to 
trusts held by the testator as a trustee in his life¬ 
time and which were not beneficial to him but 
beneficial to others. (Sharfudditi and Roc , JJ.) 
Chandrabati Kuer v. The Collector of 
Darbhanga. 45 I. C. 578 : 2 P. L. J. 611. 

COURT, JURISDICTION OF. 

See Jurisdiction. 

COURT OF APPEAL. 

Sec (1) Appeal. 

(2) C. P. Code. O. 41. 

COURT OF WARDS. 

See also Local Court of Wards Acts. 

- Disqualified proprietor — Liability. 

Where a disqualified proprietor enters into a 
contract, at a time when his property was under 
the management of the Court of Wards and 
subsequently the property is released from its 
superintendence, the property is not liable to be 
sold in execution of a decree obtained thereafter. 
(Lord Shaw.) Debi Bakhsh v. Shadi Lal. 

38 All. 271 : 43 I. A. 69 : 14 A. L. J. 477 : 
24 C. L- J. 15 : 20 M. L. T. 53 : 19 0. C. 55 : 

20 C. W. N. 770 : 18 Bom. L. R. 412 : 
3 L. W. 525 : 31 M L. J. 72 : 4 0. L. J. 1 : 
33 I. C. 681 : (1916) 1 M. W. N. 425 (P. C.). 


57 I. C. 953 : 13 Bur. L. T. 40. 
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COURT OF WARDS. 


■Joint family property—Power over. 


A Court of Wards can take under its adminis¬ 
tration the joint family properties of Hindus on 
the application of the managing member. (Sir 
John Eitge.) Gulab Singh v. Raja Seth Gokhl- 
das. 40 Cal. 784 : 40 I. A. 117 

17 C. L. J. 619 : 17 C. W. N 918 
15 Bom. L. R. 613 : 14 M. L. T. 55 
9 N. L. R. 117 : 25 M. I. J. 179 : 19 I. C. 521 

(1913) M. W. N. 542 (P. C.). 


- Ward under the superintendence of the 

Court of Wards—Application for leave to appeal 
rejected—Second application after removal of 
superintendence — Revival. 

Where an application for leave to appeal to 
His Majesty in Council was rejected on the ground 
that the applicant was incompetent to apply by 
reason of his estate being under the superintend¬ 
ence of the Court of Wards and two >ears later, 
afier the release of his estate fiom the superinten¬ 
dence of the Court oi Wards, he made a second 
application for leave to appeal to His Majesty-in- 
Council: Held , that the second application could 
not operate to revive the earlier application, and 
even it it did the previous application would 
remain an application by a disqualified person, 
and as such could not benefit the applicant. 
(Stuart and Kanhaiya Lai, A. J. cs.» Nakendka 
Bahadur Singh v. Oudh Commercial Bank. 

46 1. C. 68 : 5 0. L. J, 163. 

COURT OF WARDS ACT. 

See Local Acts. 

COURT S -»LE. 

See (1) Execution. 

(2) Civil P. Code, O. 21. 

COURT'S PROCESS. 

See (1) Practice. 

(2j Civil P. Code, S. 151. 

COVENANT. 

See T. P. Act, Ss. 10, 40, 55, 72, 76 and 108. 

COVENANT, BREACH OF. 

See 1. P. Act, S. 55. 

COVENANT FOR TITLE. 

See (i) C. P. Code. O. 21, R. 93. 

(2) Execution Sale, 

(3) T. P. Act, S. 55. 

COVENANT IN RESTRAINT OF TRADE. 

See Contract Act, S. 27. 

COVENANT NOT TO ALIENATE. 

See T. p. Act, Ss. 10 and 11. 

COVENANT RUNNING WITH LAND. 

See il) Landlord and Tenant. 

(2) T. p. Act, S. 40. 

CO-WIDOW- 

See (1) Hindu Law—Adoption. 

(2) Hindu Law—Widow. 

CREATION OF ENDOWMENT. 

See (1) Charity. 

12) Charitable Endowment. 

13) Hindu Law—Religious endowment. 

(4) MAHOMEDAN LAW—WaQF. 


CROWN. 

CREDITOR. 

See Debtor and Creditor. 

CREDITOR AND DEBTOR. 

See Debtor and Creditor. 

CREDITOR’S INTEREST. 

See Debtor and Creditor. 

CROSS-CLAIMS. 

Sec C. P. Code, O. 8, R. 6 ; O. 21, R. 19. 

CROSS DECREE. 

See C. P. Code, O 21, R. 18. 

CROSS-EXAMINATION. 

See Evidence Act, Ss. 137 to 161. 

CROSS-OBJECTIONS. 

See C. P. Code. O. 41, R. 22. 

CROWN. 

- Right of, to the soil —Grantee from 

Crown, 

There is no room for assuming that the sove¬ 
reign id India possessed only the melwaram or 
Ibe right to the revenue and not to the soil itself. 
Accordingly there is no presumption that the 
grantee of an Inam from the Crown gets only the 
melwaram. The grantee however takes the lands 
subject to the rights of others existing at the time 
of the grant. (Sir John Edge.) Suryanarayana 
v Patanna. 41 M. 1012 : 25 M. L T. 80 ' 

23 C. W. N. 273 : 9 L. W. 126 
29 C. L. J, 153 :1V. P. L. R. (P. C.) 11 
36 M. L. J. 585 : 21 Bom. L. R. 647 
45 I.A. 209 : 48 I.C. 689 : (1918) M.W.N. 859 

1919 M. W. N. 463. (P.C.) 


. Islands Beds of tidal and navigable 
rivers—Territorial waters— Right to islands 
formed. 

The ownership of the beds to tidal and navi¬ 
gable rivers and of the bed of the sea within three ' 
miles ol the mainland vests in the Crown and 
carries with it the right to islands arising within 
those limits. The law is the same both in England 
and in India. R. v. Klyn, L. R. 2 Ex Div. 63, 
Dist. Lord Fitzgerald v Purscell, (1908) L. R, 

2 Ch. D. 139; Lord Advocate v. Wcmyss (1900) 

A. C. 48, Pel. (Lord Shaw.) Secretary of 
State v. Chelikani Rama Rao. 39 Mad. 617 : 

20 C. W. N. 1311 : 14 A. L. J. 1114 : 
1Q _ _ 20 M L. T. 435: 4 L. W. 480: 

1 ° Bom * L * R - *007 : 25 C. L. J. 69 : 43 I. A. 192 : 

35 I. C, 902 : (1916) 2 M. W. N. 224 : 

31 M. L. J. 324 IP.C,). 


_ r~r~ Du y °f' to obe y lav >— Executive. 

Obiter : Though there is no remedy in India 
similar to Petition of Rights in England, the 
Executive Government must ascertain what the 
true law is, and obey it (Sir George Farewell.) 
Eastern Trust Co. v. Mikenzie Man and Co., 
Ltd. 20 C. W. N. 457 : 35 I. C. 378 (P. 0) •* 

84 L. J. P. C. 152. 




- Debts of—Priority—Extent and limits 

It is only when the claims of the Crown and 
the claims of ‘ common persons ’ concur or come 
into operation, that the Crown is preferred. Bat 
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CROWN. 

the Crown has no more right than a “ common 
person” to seize one man's property and apply it 
in or towards the discharge of a debt due from 
another. (Lord Macnagten.) Ragho Prosad v, 
Mbwalal. 34 A. 223 : 39 I. A 62 : 

11 M. L. T. 193 : 14 Bom. L. R. 212 : 

16 C. W. N. 438 : 15 C. L. J. 327 : 

9 A. L. J. 401 : 22 M. L. J. 457 : 

15 I. C. 177 : (1912) M. W. N. 311 (P. C.). 

- Escheat—Right of Zemindar—House on 

the abadi—Death of resident without legal heirs. 

On a question arising as to whether t H e Crown 
was entitled by escheat to certain ubadi house 
and sites on the death of D. and M. the residential 
tenants thereon, Held , upon the facts and the 
evidence in the case that D and M were limited 
owners of the house and that the effect of the 
settlement of 1850 A. D. was to grant the Bharat* 
pur State proprietary rights in the abadi of mauza 
Sakitra, and that therefore the Bharatput State 
was entitled to the house and the site of the 
house. 31 All. Ill, appl. (Piggolt and Walsh , JJ.) 
The Bharatpur State v. The Secretary of 
State for India. 47 I. C. 823 : 

16 A. L. J. 653. 

- V'no is—Officers of State. 

The Crown is not bound by any Act unless 
expressly or by necessary implication relerred to 
therein and for this purpose the Crown not only 
means King but also Officers of State in dis¬ 
charge of their executive duties. The Bom. Rent 
Act, therefore, does not aflect the powers of the 
Government and their officers under the Land 
Acqn. Act. (setalwad, J.) Bombay Munici¬ 
pality v. M. Damodar Bros. 45 Bom. 725 : 

60 1. C. 571: 23 Bom. L. R. 35. 

- Debts — Priority — English mortgage — 

Puisne mortgagee—The Crown is not entitled to 
priority over a mortgagee under an English 
mortgage. 

In such a mortgage the ownership is wholly 
transferred to the creditors which is however 
liable to be divested by repayment of the loan on 
the appointed day. He has no debt provable in 
insolvency until his security has been proved or 
realised. The ownership of the property passes 
to the first mortgagee in an English mortgage, 
and not to the puisne mortgagee, and he is not 
entitled to priority over the Crown. Shares 
merely deposited and not actually transferred do 
not create a right in favour of the depositee 
superior to the right of the Crown. According to 
English Law whenever the right of the Crown 
and the right of the subject with respect to 
payment of debt of equal degree come into 
competition, the Crown right prevails. This rule 
is of universal application except in so far as the 
legislature has thought fit to interfere with it. 
(Choudhury, J.) The Bank of Upper India v. 
The Administrator-General of Bengal. 

45 Cal. 653 : 47 I. C. 529 : 22 C. W. N. 793. 

- Service under — Dismissal — Enquiry . 

In the absence of a statutory provision to the 
contrary all public officers and servants of the 
Crown hold their appointments at the pleasure of 
the Crown. (1896) 1 Q. B. 116, Rel. They are 


CROWN. 

subject to dismissal at any time without cause 
assigned. No action for damages for wrongful 
dismissal can be entertained against the Crown. 
Per Mookerjee, J. —Before a person is dismissed 
from Govt, service, he is entitled to be heard in 
his defence. Unless a public servant has been 
convicted at a judicial trial he can defend himself 
departmentaliy against anv imputation that he 
may have incurred at the trial. As the plff. was 
dismissed without a hearing as required by the 
rules, each party should bear his own costs 
throughout the litigation. ( Mookcrje' and Beach- 
croft , JJ.) Ram Das Hazra v. Secretary of 
State. 18 C. W. N. 106 : 16 I. C. 922 : 

17 C. L. J. 75- 

- Unauthorised acts—Effect. 

The doctrine of equitable estoppel does not 
apply to Government in the case of unauthorised 
acts or omissions on the part of its agents and so 
if the Secretary of State exceeds the authority 
delegated to him, he can plead ultra vires. 

(Mookerjee and Tennon, JJ.) Srinibas p kasad 
Singh v. Kesho Prasad Singh. 38 Cal. 754 : 
13 C. L. J. 365 : 9 I. C. 862 : 15 C. W. N. 475. 

- Escheat — Government's right to. 

Government’s right to claim escheat is different 
from the personal law of the deceased or custom. 
(Douie and Meredith , F, Cs .) Wazira v. 
MaNGAL. 3 P.W R. 1911 (Rev.): 

2 P R. 1911 (Rev.): 10 I. C. 294 : 

188 P. L. R. 1911. 

- Applicability of Transfer of Property Act t 

S. 108 (b) to — Construction. 

Though T. P. Act does not apply to Crown 
grants, the principles laid down in S. 108 (6) of 
the Act may be referred to, for construing them 
regarding the nature of the ordinary covenants 
by which the lessors and the lessees are bound. 
[Coutts-Trotter and Srinivasa Aiyangar, JJ .) 
Secretary of State v. Pommaraya Venkayya 
Garu. 40 Mad. 9J0 : 19 M. L. T. 318 : 

3 L. W. 443 : 30 M. L. J. 575 : 35 I. C. 254 : 

(1916) 1 M. W. N. 842. 

- Debts — Priority. 

A debt due to the King takes priority over the 
other debts except possibly those due to Brah¬ 
mins. [Wallis, C. J., and Scshagiri Aiyar , J.) 
Subbaraya Goundan v. Ranganatha Mudaliar, 
30 M. L. J. 387 : 40 M. 93 : 3 L. W. 273 : 
32 I. C. 971 : (1916) 1 M. W. N 216. 

- Escheat—Onus of Proof—Crown claim¬ 
ing by escheat should prove failure of heirs. 

It lies upon the Crown to prove at least Prima 
facie that the deceased left no heirs before there 
can be an escheat. 12 M. I A. 448 : 8 M. I, A. 
502, Foil. [Wallis, C , and Seshagiri Aiyar , J.) 
Secretary of State v. Subaya Karantha. 

18 M. L T. 504 : 2 L. W. 1175 : 
31 I. C. 590 : (1915) M. W. N. 962. 

- Drift wood salvage — G. O. No. 586, 

dated 3—11—1896— Whether Govt, is the owner 
of drift wood—Rules relating thereto. 

Drift wood salvage rules allowing Govt, to 
col>ect> salvage on drift wood floating in the 
rivers are ultra vires as ownership of the river 
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does not necessarily imply ownership of the 
drift wood. 1 C. W. N. 249, Dist (Ayling and 
Oldfield, JJ.) Mandavilli Subba Row v. Gudda 
Lakshmayya. 23 I. C. 371 : 15 M. L. T. 121. 

- ] udicial functions—Delegation — Resump¬ 
tion. 

Per Fawcett, A. J. C. —Where judicial functions 
have been delegated to any person, they can, 
subject to any statutory provision to the contrary, 
be resumed by Government in exercise of its 
sovereign power. It follows that there is also a 
right of putting limitations on the exercise of 
judicial powers conferred. (Pratt, J. C. and 
Fawcett, A. J C.) Ram Ratan Chand v. Piru 
Khan Mahomed. 52 I. C. 891 : 

20 Cr. L. J. 731 : 13 S. L. R. 93. 

CROWN GRANTS. 

See Crown Grants Act. 

CROWN GRANTS ACT (XV OF 1895). 

. — — Easement. 

In Bengal Crown has conferred no market 
franchise or right of holding markets. Therefore, 
a proprietor cannot acquire such a right bv 
prescription, as the right is treated as an incident 
to the ownership of land, under these circum¬ 
stances he has no remedy at law if any com¬ 
petitor holds a market in his proximity, entailing 
thereby diminution in the profits. A trader, 
usually haunting one market for the sale of his 
goods, can take the same to another, without 
committing any unlawful act. (Richardson and 
Greaves, JJ ) Hamchandra Roy Chowdhury 
v. Kristo Chandra Saha Sardar 

24 C. W. N. 800 : 58 I. C. 879 : 

47 C. 1079. 

-S. 2 —Crown — Subject—Right to grant 

property on novel tenure. 

The Crown in British India has power to 
grantor transfer lands and limit their descent 
in any way it pleases ; but a subject has no 
power to impose on lands or other property, any 
limitation of descent at variance with the 
ordinary law applicable. (Sir John Edge.) 
Rajendra Bahadur Singh v. Raghubans 
KUNWAR. 40 All. 470 : 21 0. C. 106 : 

24 M L. T. 282 : 5 0. L. J. 401 : 

8 L. W. 570 : (1918) M. W. N. 831 : 

28 C. L. J. 456 : 23 C. W. N 101 : 

45 I. A. 134 : 48 I. C. 213: 

20 Bom. L. R. 1075 (P. C.) 

-Ss. 2 and 3— T. P. Act. S. 107—Registra¬ 
tion Act , Ss. 17, 90— Applicability and scope 

The provisions of Ss. 2 and 3 do not exclude 
all leases executed by or on behalf of Govern¬ 
ment from the operations either of S. 107 of the 
Transfer of Property Act or of the Indian Regis¬ 
tration Act which provides for the cases of 
documents exempt from registration when 
executed by or on behalf of Government. (Ryves 
and Piggott , JJ.) Munshi Lal v. Gopi 
Ballabha. 86 All. 176 : 22 I. C. 933 : 

it , 12 A. L. J. 219. 


CUSTOM (GENERAL). 

-Ss. 2 and 3 —Lease by Government — 

Stipulation against erection of buildings by lessee 
— Validity of. 

A proviso, in a lease granted by Government of 
land situate in Malabar that the lessee will not 
erect buildings on the ground, is not consistent 
with S. 19 of the Malabar Com. for Ten. Impr. 
Act and is saved by S. 3 of the Crown Grants 
Act. The expression “grant” in S. 2 of the 
Crown Grants Act denotes not only the transfer 
of prerogative rights possessed by the Crown but 
also transfers of land of every description. 
(Seshagiri Aiyar and Bakewell, JJ.) Hallingal 
Moosa Kutti v. Secretary of State. 

43 Mad. 65 : 53 I. C. 345 : 

37 M. L. J. 332. 

-S. 3 —Lease of Government land in 

Malabar—Ejectment suit — Compensation for 
improvements by tenant. 

Where a Crown grant consists of a lease of 
land in the Malabar district containing a reser¬ 
vation of the right to terminate the tenancy on 
six months' notice and the lessee expressly 
covenanted to surrender, Held, that under S. 3, 
the lease must take effect according to its tenor 
and the Government is entitled to a decree for 
ejectment without paying fdr improvements. 
(Wallis, C J. and Krishnan, J.) ULLATTUTHODI 
Choyi v. The Secretary of State. 

14 L. W. 386 : 41 M. L. J. 494 : 
69 I. C. 475 : (1921) M. W. N. 694. 

CRUELTY. 

See Restitution of Conjugal Rights. 

CULPABLE HOMICIDE. 

See Penal Code, Ss. 299—304. 

CURRENT ACCOUNT. 

See (1) Accounts. 

(2) Banker and Customer. 

CURRENCY NOTE. 

See Paper Currency Act. 

CUST0DIA LEGIS. 

See Civ. Pro. Code, O. 40, R. 1. 

CUSTODY. 

See (I) Guardian. 

(2) Guardian and Ward. 

(3) Lunacy Act. 

(4) Minor. 

(6) Possession. 

CUSTOMARY EASEMENT. 

See Easements Act. 

CUSTOMARY RIGHT. 

See Easements Act. 

CUSTOM (GENERAL). 

See also Hindu Law—Custom. 

Abandonment of. 

Adoption. 

Applicability. 

Barden of proof. 

Burial. 

Communal Custom. 

Error of Law. • 

Essentials of validity. 
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CUSTOM (GENERAL) —Abandonment of. 

Evidence of. 

Family Custom. 

Immoral and Illegal- 
Landlord and Tenant. 

Local Custom. 

Malikana. 

Marriage. 

Mercantile Usage. 

Office. 

Pleading and Proof. 

Succession. 

Usage. 

Validity. 

Abandonment o . 

■ Abandonment of—Grazing right over 

jungle land—Suspension of grazing for two 
vtonths in a year , if an interruption. 

Where a customary right of grazing over jungle 
land was, by arrangement, suspended for a 
period of two months in the year, such suspen 
sion is not an interruption of the right but only a 
limitation of the period of its duration. I Piggott, 
/.) Moti Chand V. Jaggu Ahir. 11 1. C. 88. 

- Abandonment of — Non-user. 

If a custom has been in existence for a long 
series of years, it could not be extinguished by 
non-user. Non user is only a ground for doubt¬ 
ing its existence. ( Ashworth, A. J. C.) Hamid 
Fatima v. Bhola. 521. c. 869: 6 0. L. J. 349. 

Adoption. 

- Adoption—Lands for maintenance — Re¬ 
version by custom—Adoption by a widow of the 
last holder docs not affect custom. 

• Reversion by custom of the subject-matter of a 

grant for maintenance is not affected by the 
adoption by the widow of the last maintenance 
holder. (Scott, C. J. and Batchelor , /) Agar 
Singji v. Bai Nanibi. 28 I. C. 529 : 

17 Bom. L. R. 273. 

- Adoption—Gift to adopted son—Who can 

challenge. 

Where a person makes a gift in favour of an¬ 
other alleging him to be his adopted son, a de¬ 
claration made at the time of mutation and also 
at the time of suit by collaterals to impeach the 
alienation is sufficient proof of adoption. If the 
gift is declared invalid in such suit, the donor 
alone can appeal against the decree. ( Chevis , J.) 
Tota v. Mukha. 60 I. C. 448 : 3 Lah. L. J. 89. 

- Adoption — Daughter’s sons—Hindu Jats 

of Mauza Liddar , Tahsil and District Jullundur. 

Held, that, it was not proved by that custom 
among Hindu Jats of Mauza Liddar, Tahsil and 
District Jullundur, the gift of ancestral property to 
daughter's sons is valid. (Leslie Jones and Abdul 
Raoof , JJ .) Khushal Singh v. Kanda. 

5 Lah. L. J. 63 : 56 I. C. 931 : 
2 U. P. L. R. (L.) 110. 

* • • 

‘"Adoption — Widow— Authority of hus¬ 
band—Wajib-ul-arz. 

If an entry in a Wajib-ul-arz empowers a 
Hindu widow to adopt a son but is silent on the 
.point of the authority of her husband, the pro- ' 
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per construction of the entry i s that the widow 
was given the ordinary power to adopt with the 
authority of her husband. (Lyle and Ashworth, 
A. J Cs .) Bal Mukund v. Bishwa Nath Singh. 

52 I. C. 851 : 6 0. L. J. 337. 

Applicability. 

- Applicability—Necessity — Question of 

fact or law. 

The question of valid necessity may be one of 
law, or of customary law or one of fact accord¬ 
ing to the peculiar circumstances of the case. 
(Johnstone, C. J. and Raltigan, J.) Raja v. 
Allah Ditta. 112 P.W.R. 1915: 110 P. R. 1915: 

29 I. C. 802 : 37 P.L. R. 1916. 

- Applicability of—Change of residence — 

Effect. 

Though persons carry their own customs with 
them wherever they go, it does not necessarily 
follow that they retain those customs unchanged 
after long residence amongst other tribes holding 
different customs. (Johnstone and Chevis, JJ.) 
Khaire Khan f. Ghulam Chause. 

32 P. R. 1911: 238 P. L. R. 1911: 10 I. C. 387: 

46 P-W.R. 1911. 

- Applicability of—Hindu Law—Law of 

joint family applicable equally with the law of 
inheritance. 

Cutchi Meinons in Madras Presidency are gov¬ 
erned by Hindu Law in matters of succession. A 
member of a Cutchi Memon family cannot be¬ 
queath by will his share in the property. (Kumara- 
swami Sastri, J.) Siddick Hajee Aboobucker 
Saib v. Ebrahim Hajee Aboobucker Saib. 

31 M. L. T. 183 (H. C.). 

- Applicability. 

Custom must be sufficiently defined for its ap¬ 
plication to the facts of the case to be clear and 
undoubted. (Ashworth and Simpson, A. J. Cs.) 
Thakur Rudra pratab Narain Singh and 
others V. Thakur Nirman Prasad Singh and 
others. 9 0. L. J. 652 : 1923 Oudh 61. 

Burden of Proof. 

- Burden of proof — Jains—Adoption of 

orphan . 

The onus of proving the antiquity and the in¬ 
variability of a custom contrary to the normal 
law is on the party averring its existence. The 
adoption of an orphan boy is valid by custom 
among Jains. (Macleod, C. J. and Fawcett, J.) 
Parshottam Ganpat v. Venichand Ganpat. 

46 Bom. 754 : 61 1. C. 492 : 23 Bom. L. R. 227. 

- Burden of proof— Opposition to Hindu 

law and agricultural custom. 

In Punjab onus of proof of a custom which is 
contrary both to the Hindu Law and the agricul¬ 
tural custom of the province is on a litigant who 
sets it up. 4 Lah. 297 : 1924 L. 116. 

- Burden of proof—Caste—Rajput—Mohal. 

There are no persons in the Punjab who have 
any real right to be described as Mohals except 
Rajputs and some Jats who rightly or wrongly 
claim that they are really of a Rajput origin. 
Held , that plff. had failed to prove that he was a 
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Rajput by caste. (Clevis and Scott-Smith, JJ) 
Secretary of State, for India v. Ghulam 
Rasul Khan. 4 Lah. I. J. 79 : 1922 Lah. 323. 

--— Burden of proof. 

Any person who relies on a particular custom 
has to prove that tbe custom exists and it applies 
to circumstances of the case. (Chevis and Dundas , 
JJ.) Shah Mahomed v. Fazl Illahi. 

2 Lah. L. J. 475 : 56 I. C. 913 : 
2 U. P. L. R. (Lah.) 103. 

- Burden of proof. 

The onus of establishing a special custom over¬ 
riding the personal law of the parties lies on 
the person who alleges it. (Shadi Lai and Jones, 
JJ.) Murad Khatum v. Muhammad Baksh. 

84 P. R. 1916: 33 I. C. 742 : 85 P. W. R. 1916. 

- -Burden of proof—Renunciation of world 

— Presumption. 

On becoming a Suthra faqir a person renoun¬ 
ces the world and abandons all rights to ancestral 
property ; the burden of proving the contrary 
rests with the person setting up the same. 
(Chevis, J.) Lachhman Das v. Ralia. 

106 P. L. R. 1911 : 11 I. C. 378 : 

237 P. W R. 1911. 

.- Burden of proof—Custom at variance 

with law — Onus. 

The person who sets up a custom must estab¬ 
lish it to the whole length of abrogating the law 
under which the opposite party claims title and 
if this is not done the general law must prevail. 
Possible inferences or probable implications 
cannot uphold a custom. (Simpson and Wazir 
Hasan, A. J. C.) Balbhaddar Prasad v. Nara- 
yan Das. 9 0. L. J. 518 : 1923 Oudh 102. 

- Burden of proof—On person settingup. 

The burden of proving a custom in derogation 
of ordinary Hindu Law rest<* upon the person 
asserting it. (Pratt, J. C„ Crouch and Fawcett, 
A. C. J ) MANGHIRMAL V. VlTHALRAM 

13 I. C. 225 : 5 8. L. R. 107. 
Burial. 

- Burial—Right to bury dead in another's 

land—If can be acquired. 

Burial right is a customary one and must be 
proved if it is sought to be enforced by a Court. 
(Po Han, J.) Mg. Shwe Kye v. Mg. Po Tha. 

2 Bur. L. J. 186 : 1 Rang. 702 : 1924 R 61. 

- Burial — Cremation—Pontias in Lower 

Burma. 

Among Ponnas, cremation is preferred to 
burial. If the dead bodies are buried, tbe graves 
are not consecrated. Even the site may be lost 
sight of. No peculiar respect is attached to graves, 
which may be dug out and the remains of tbe 
interred bodies may be removed to another place 
for internment. (Robinson, J.) Maung Aung 
Myat v. Ma Ywet. 10 I. C. 780 : 4 Bur. L T. 76. 

Communal custom - 

— Communal custom—Proof of. 

In dealing with the custom of an entire com* 
munity it is more important to look to the history 


CUSTOM (GENERAL)—Essential* of Validity. 

of the main body than of the less important 
branches. (Chapman and Atkinson, JJ.) Sahdeo 
Narain Deo v. Kusum Kunwari. 46 I. C. 929. 

- Communal custom— Gosaia in Bombay 

Deccan—Succession to guru. 

Among Gnsais, a set of religious mendicants 
in Bombay Deccan, a custom exists that private 
property passes from guru to chela. (Kincaid 
and Raymond , A. J. Cs.) Goverdan Ghir v. 
Vishingir. 63 I. C. 370 : 15 S.L.R. 38. 

Error of Law. 

- Error of law—Custom based on 

An erroneous view of law though held for a 
considerable time cannot form the basis ot an 
independent custom when the error is discovered 
and set right. (Sadasiva Aiyar and Napier, JJ.) 
Raja Kumara Venkata Perumal Raju v. 
Uddagiri Papa Naidu. 411. C 208 : 

21 M. L. T. 351. 

Essentials of validity. 

- Essentials of validity — Reasonableness. 

A reasonable custom proved to be immemorial 
and continuous may be presumed to have a legal 
origin. Custom lounded on wrong and usurpation 
and not on people’s consent is invalid. A custom 
excluding females from inheritance which origi¬ 
nated from usual dissensions and quarrels among 
her husband's family and father’s family is in¬ 
valid as unreasonable, A custom must be proved 
by clear and unambiguous evidence. A custom 
excluding unmarried daughters and sisters and 
leaving them to depend on distant relations tor 
support is unreasonable. A custom must be 
certain as to the persons or class of persons 
who are to be affected by it. A custom 
applicable only to ‘Respectable Baluchis and 
Sirdhars’ is too vague, and improper. (Pratt, J.C. 
and Crouch, A. J. C.) Bibi Sona v. Mir Abdul 
Husain Kha. 16 I. C. 641: 6 S. L. R. 1. 

[On Appeal see 45 Cal. 450: 45 I. A. 10: 

43 I. C. 306 (P.C.)]. 

- Essentials of validity — Custom &nd 

prescription—Limita tion. 

A custom must be immemorial, reasonable, 
continuous and certain in its nature and in its 
locality. Custom differs from prescription in 
that prescription is the making of a right while 
the custom is the making of a law. (AJookerjec 

and Panion , JJ.) Gopalkrishna v. Abdul. 

66 I. C. 640 : 34 C. L. J. 319. 

- Essentials of — Ancient, uniform , etc* 

A custom to be valid should be ancient, uni¬ 
form. reasonable, certain, consisteut and not 
immoral. As regards its being ancient it must 
have existed “so long that the memory of man 
runneth not to the contrary’’. (Cha«dhuri and 
Cuming , JJ ) NlTYA GOPAL bANERJEE v. 
PROVAS Chandra Mukharji. 24 C. W. N. 309: 

56 I. C. 19 : 31 C. L. J. 37. 

■- Essentials of — Ancient , certain , etc. 

A custom must be ancient, certain, reasonable, 
and being, in derogation of the general rules, of 
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law must be construed strictly. (Sanderson, C. J 
Woodroffc and Mookerjee . JJ.) Mariam Bibee v. 
Sheikh Mahammad Ibrahim. 48 I. C. 561 : 

28 C. L. J. 306. 

- Essentials of —Reasonableness of—Test 

of—Landlord and tenant — Rent—Suspension of — 
Inundation. 

A custom suspending the entire rent due from a 
holding on inundation, irrespective of its extent 
or injurious character is unreasonable. A custom 
prejudicial to a class and beneficial only to an 
individual is repugnant to the law of reason. The 
reason in this context is not every unlearned 
man’s reason but artificial and legal reason 
warranted by authority of law. (Mookerjee and 
Walmsley, JJ.) Sivanarayan MUkhopadhya v. 
BhutNATH Guchait. 45 Cal. 475: 22 C. W. N. 422: 

45 I C. 289 : 28 C. L. J. 148. 

- Essentials of — Reasonableness—Test of. 

It is wrong to hold that a custom permitting 
the tenant to appropriate the timber on his land 
is unreasonable. When there is nothing unfair 
or dishonest or contrary to public good in a 
custom, the custom is not unreasonable. (Chap¬ 
man and Walmsley , JJ.) Gurai Kar v. 
Kuarmoni Singha. 29 1. C. 312 : 

19 C. W. N. 1188. 

- Essentials of—Immemorial — Reason¬ 
able, etc. 

A custom to be valid must be immemorial, 
reasonable, must have continued without interrup¬ 
tion since its immemorial origin and must be 
certain in respect of its nature, generally as well 
as in respect of the locality, where it is alleged to 
obtain. The fact of its inconsistency with the 
common law of the realm is no ground for hold¬ 
ing the custom unreasonable and bad. (Mookerjee 
and Beadier oft, JJ.) Mah amaya Debi v. Haridas 
Haldar, 42 Cal. 455 : 20 C. L. J. 183 : 

27 I. C. 400 : 19 C. W. N. 208. 

- Essentials of — Ancient , invariable , etc .— 

Onus. 

It is of the essence of a special usage as to 
succession that it should be ancient and invari¬ 
able and proved to be so by clear and unambi¬ 
guous evidence by the party alleging it. 14 M. 

, I. A. 570, Ref. (Mookerjee and Bcachcroft ) //.) 
Hazarimall v. Abaninath. 17 C. L. J. 38 : 

18 I. C. 625 : 17 C. W. N. 280. 

-- Essentials—Deductions not permissible . 

Custom is not always logical and the Courts 
should guard against the daoger of seeking to 
extend custom by logical processes, e. g., by 
analogy. (Broadway and Campbell, JJ.) Najmud- 
din v. Abdul Hamid. 1923 Lah. 175. 

- Essentials of valid custom—Proof of in¬ 
stances where custom has applied. 

“ Custom” implies, not that in a given contin- J 
gency a certain course would probably be follow¬ 
ed, but that that contingency has arisen in the 
past and that a certain course has been followed, 
and it is not at all w ithin the province of Courts to 
extend custom by the process of deduction from 
the principles which seem to underlie customs 
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which have been definitely established. (Shadi 
Lai, C.J. and Lc Rossignol, J.) Dalipa v . Dallu. 

4 Lah. L. J. 336. 

Essentials of validity—Family custom. 

A custom to be legally binding, must be 
ancient, certain and invariable and a family cus¬ 
tom at variance with a general custom, requires 
stronger evidence than a general custom. (Chcvis 
and Le Rossignol, JJ.) Charangit Singh v 
Amir Ali. 64 I. C. 892 : 2 Lah. 243* 

- Essentials of—Unlawful usage. 

A usage not accepted as lawful or invariable by 
a party, cannot be recognised as a reasonable 
custom having the force of law. (Sadasiva Aiyar 
and Napier, JJ.) Meechel Pillai v. J. M. 
BartHE. 39 Mad. 1056 : 19 M. L. T. 249 : 

30 M. L. J. 423 : 3 L. W. 348 : 34 I. C. 557 • 

(1916) 1 M. W. N. 307. 

- Essentials of—Compulsory force. 

One test to find out the existence of a valid 
custom is to see whether the right claimed was 
ever contested and whether the persons who but 
for such custom would under the general law be 
entitled to certain property, abandoned the con¬ 
test and suffered themselves to be excluded, thus 
consciously accepting the custom as having the 
force of law. 16 A. 221 ; 8 M. 464, Foil, ; 2 \J. H. 
C. R. 47, Ref. (Sankaran Nair and Spencer, JJ.) 
Alagu Chetty v. Palaniappa Chetty. 

2 L. W 272 : 28 I. C. 278 : (1915) M. W. N. 221. 

- Essentials of — Immemorial — English 

Law. 

The rule of English law that a custom must be 
immemorial does not apply in India. 17 A. 87 ; 
A. W. N. (1895) 10. Foil. (Ayliitg and Scshagirl 
Aiyar, JJ.) Patinharkuru v. Raman Varma. 

24 I C. 519 : 28 M. L. J. 669. 

- Essentials of — Reasonableness— Right of 

Zemindar to eject occupants of houses in town 
areh. 

A custom entitling the Zemindar of a town to 
eject the occupants of houses built in the town 
area at any time on payment of the cost of the 
materials of their houses is unreasonable and 
unenlorceable in a Court of law. ( Lindsay , J. C.) 
Rabiunnissa v. Muhammad Ali. 

43 I. C. 189 : 20 0 C. 299. 

- Essentials of. 

A custom to be valid, must be aocient, continu¬ 
ous, reasonable and definite of which unambigu¬ 
ous and clear proof must be given. A custom 
cannot be held valid in law, if it is established 
to be of a few years standing, and followed by a 
few individuals in a few instances only for it is . 
not sufficient to establish its continuity. ( Rafique, 

A. J. C.) Subhadra v. Tribhuan Dat. 

15 I. C. 247. 

- -Essentials of — Ancient, reasonable, etc. 

A valid custom must be immemorial, reason¬ 
able, certain and continued without interruption 
since its immemorial origin. 1 M. 235 (P.C.) ref. 
to. ( Sharfuddin and Roe, JJ.) Puncha v. Bindes- 
WARi. 37 I. c. 960. 
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- Essentials of —- Ancient, certain, etc .— 

—Strict proof. 

A custom should be construed strictly and 
must be shown to be 'ancient'. ‘certain’ ‘invari¬ 
able’ and ’continuous’ by means of ‘clear and un¬ 
ambiguous evidence.’ (Hayward, A. J. C.) 
MUkhi Guzi v. Mastan Shah. 

36 I. C 951 : 10 S. L. R. 126. 

Evidence of. 

--- Evidence o/—Wajib-ul-arz— Ambiguous 

statement—Evidentiary value. 

A custom is not established by an ambiguous 
statement of it in a Wajib-ul-arz. But when it 
is not shown by reliable evidence that the Settle¬ 
ment officer neglected to perform his duty or was 
misled in recording a custom, and it does not 
appear that the statement of the custom is ambi¬ 
guous, the record in a Wazib-ul arz of a custom 
is most valuable evidence of the custom, much 
more reliable evidence than subsequent oral evi¬ 
dence given after a dispute as to the custom has 
arisen. (Sir John Edge) Balgobind v. Badri 
Prasad. 45 M L. J. 289 : 26 0. C. 217 : 

45 A. 413 : 38 C L. J- 302 : 33 M. L. T. 317 (P. C): 

(1923) M. W. N. 799 : 9 0. & A L. R. 581 : 

10 0. L. J. 368 : 50 I A. 196 : 21 A. L. J. 578 : 

1923 P. C. 70 (P. C.). 

- Evidence of— Custom in derogation of 

Hindu or Mahomedan law. 

If is of the essence of special usages modifying 
the ordinary law of succession that they should be 
ancient and invariable and it is further essential 
that they should be established to be so by clear 
and unambiguous evidence It is only by means 
of such evidence that the Courts can be assured 
of their existence and that they possess the con¬ 
ditions of antiquity and certainty on which alone 
their legal title to recognition depends. (S»r 
Lawrence Jenkins ) Mahomed Ibrahim Row- 
THER V. Shaik IHRAHIM Rowther. 45 Mad. 308 : 

(1922) M. W. N. 470 : 36 C. L. J. 64 : 

24 Bom. L. R. 944 : L. R. 3 P. C. 149 : 

26 C. W. N. 793 : 30 M. L. T. 85 : 

15 L. W. 354 : 49 I. A. 119 : 43 M. L. J. 69 : 

1922 P. C. 59 (P. C.). 

__ -Evidence of-Judicial recognition, suffi¬ 
cient to dispense with proof in individual case. 

When a custom or usage, whether in regard to 
a tenure or a contract or a family right is repeat¬ 
edly brought to the notice of the Courts of a 
country, the Courts may bold that custom or usage 
to be introduced into the law without the neces¬ 
sity of proof in each and individual case. It be¬ 
comes in the end truly a matter of process and 
pleading. (Lord Dunedin .) Gangadhar Ramrao 
v Raja of Pittapur. 

41 Mad 778 : 35 M. L J. 392 : 24 M. L. T. 276 : 

16 A. L. J. 833 : 28 C. L. J. 428 : 

5 P. L. W. 267 : 20 Bom. L. B. 1056 : 

23 C. W. N. 173 : (1918) M. W. N. 922 : 

47 I. C. 354 : 45 I. A. 148 (P. C.). 

—,- —Evidence of— Wazib-ul-arz. entry in—If 

a record of custom. 

Where there is an entry of a single proprietor 
of a Mahal in a Wazib-ul-arz , there can be no cus- 
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tom of pre-emption Even if the custom .existed* 
it came to an end, when the Mahal vested in a, 
single proprietor. (Tudball and Sulaiman, J J.) 
Karimullah v. Atma Ram. 

63 I. C. 295 : 19 A. L. J. 614. 

- Evidence of— Wajib-ul-arz— Entry in. 

A vague entry in a Wajib-ul-arz is not enough, 
to prove a custom. ( Richards , C. J. and Tudball, 
J.) Muhammad Razi-ud-din v. I^aghubir. 

46 I. C. 82 : 16 A. L. J. 507. 

- Evidence of —Wajib-ul-arz — Eviden¬ 
tiary value of. 

A Wajib ul-arz i3 not conclusive as to the exist¬ 
ence or otherwise of a custom of pre-emption 
which should depend upon the opinion of the 
Court after considering the evidence adduced and 
not upon the mere construction of particular 
words and expressions in the Wajib-ul-arz. 
(Richards, C. J. and Tudball, J.) Rama Nand v. 
Harjas. 14 I. C. 572. 

- Evidence—Nature of. 

A person seeking to prove a custom at variance 
with the Hindu Law applicable to the community 
must plead the custom and all its incidents and 
must prove it by unmistakeable evidence. The 
custom must also be established to be ancient and 
invariable. (Richards, C. J. and Banerjee , /.) 

Lachhmi v. Sangaram. 

14 I. C. 322 : 10 A. L. J. 136. 

- Evidence of—Clear and cogent. 

Clear and cogent evidence is necessary to estab¬ 
lish a custom. To prove a right of transfer by a 
tenant, several sale-deeds of houses in the village 
are of no value unless the circumstances under 
which the deeds were executed are also proved. 
(Stanley, C. J. and Banerji, J.) Muhammad Usman 
v. Babu. 9 I. C. 314 : 8 A. L. J. 61. 

- Evidence of—Long enjoyment. 

Custom can be inferred from long enjoyment 
not exercised by permission, stealth or force pro¬ 
vided it is not unreasonable. 17 All. 87. Ref* 
(Richards and[Tudball, JJ.) Shadi Lal v. MuhaM* 
mad Ishaq Khan. 

33 All. 257 : 9 I. C. 198 : 8 A. L. J. 10- 

- Evidence of—Personal law — Conflict. 

Where custom conflicts with the personal law 
of the parties it is not advisable to extend the 
custom unless there is evidence to show that the 
custom has been adopted. ( Macleod , C. /• and 
Fawcett, J.) Jagjivan v. Kalidas. 

45 Bom. 604 : 60 I. C. 901 : 23 Bom. L. »* W- 

- Evidence of — Non-exercise of right. 

Mere non-exercise of a right of cow-killiDg will 
not defeat it and the abstention will not ripen 
into a custom. (Coxe and Mullick, JJ.) ^ AHA ?L 
Prasad v. Nabi Baksh. 25 I. C. 10«* 

- Evidence of—Several instances. 

A custom to be valid, must be proved to be an¬ 
cient, continuous, certain and re*tson^ble, ana 

being in derogation of the general rule of la™ 
must he construed strictly. 9 Mad. 44 ; 17 W. K. 
543 (P. C.); 25 W. R. 5, Rel. on. A custom most 
be satisfactorily proved by specific instances 
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numerous as to justify the Court in finding in 
favour of the custom. One solitary instance or 
even four modern instances are insufficient to 
prove the custom. 27 All. 203 ; 3 Bom 273, Foil. 
(Mookcrjec and Beaoluroft , //.) DuRGA Charan 
Mahto v. Raghunath Mahto. 

18 C.'L J. 559 : 20 I. C. 810 : 18 C. W. N. 65. 

- Evidence of — Court's duty. 

In cases where a custom is alleged, a duty is 
imposed on the Court to endeavour to ascertain 
the existence and nature of that custom. (Broad¬ 
way and Zajar Ali, J J.) Mt. Diyan v. Hira 
Nand. 4 Lah. 202 : 

1923 Lah. 448. 

- Evidence of. 

Proof of custom is not confined to judicial pre¬ 
cedents alone and the fact that no contest has 
taken place in the past may well raise a presump¬ 
tion that the custom was so well recognised that 
' no one thought of contesting it. Custom is not a 
matter of inference but of proof, and it is the evi¬ 
dence adduced in support of the custom set up 
that can, and must, alone be looked to ascertain 
whether or not it has been proved to exist. 29 C. 
433 (P. C.) Foil, and 77 P. R. 1904 Foil. ( Broad - 
‘ way and Campbell. Jj.) Najim-ud-din v. Abdul 
Hamid. 1923 Lah. 175. 

- Evidence of. 

A rule of custom may be established and held 
to be of binding force even where no instance is 
forthcoming, if there is an overwhelming prepon¬ 
derance of oral testimony of those governed by 
it and likely to know of its existence in its favour. 
(Abdul Raoof and Abdul Qadir, JJ.) Mt. Channi 
Bibi v. Ahmad Khan. 69 I. C. 331. 

'- Evidence of. 

Custom must be proved by evidence and courts 
cannot deduce the existence of one custom from 
that of another. It is not the function of a court 
to say what a custom ought to be, but its duty is 
confined to enforcing such customs as known to 
exist, (Chcvis and Campbell, JJ.) Dhannan v. 
Bhagwan. 67 I. C. 555. 

■ ■ Evidence —Ri waj-i-am. 

Statement's in riwaj-i-am contradicting a cus¬ 
tom and unsupported by instances are of very 
little weight. ( Scott-Smith and Abdul Qadir, 
JJ.) MANOHAR v. Nanhi. 66 I. C. 899 : 

2 L. 366. 

' —- Evidence of — Succession—Instances not 

‘ supported by documents. 

To establish a custom of exclusion of females 
at variance with Hindu law it must be shown by 
clear and cogent evidence that there was actually 
an assertion of her claim by the female and a 
denial by the male. Mere inaction which may 
' be due to various causes, e.g., mutual good will or 
ignorance of the law, affords no indication of the 

• -fact that the rule of Hindu law has been abcogat- 
- ed and a custom at variance with it has taken its 

’place. Instances not supported .by documentary 

• evidence are not satisfactory. (Shadi Lai and • 
-Broadway, JJ.) Ganesh 'Devi v. ■ Dareshan 

» Singh. 2 Lah 1 . L. J. 377 : 56 I. C> 478 : 

2 U. P. L. R (Lah.) 100. 
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- Evidence of—Entry in Riwaj-i-am set¬ 
ting up special custom. 

A mere entry in a Riwaj-i-am describing a 
special custom opposed to the general custom of 
the province does not raise a presumption in its 
favour. 44 Cal. 749 P. C.. Dist. 42 I. C. 358. 
Foil. (Scott-Smith and Martineau, JJ.) Khuda 
Bax v. Fatteh KhatUn. 140 P. W. R. 1918 : 

46 I. C. 679 : 13 P. R. 1919. 

,- Evidence of —Strict proof . 

Very strict proof of a custom which is plainly 
inequitable should be required before it is acted 
upon. ( Broadway , J.) Kishan Singh v. NUR 
Din. 42 I C. 193 : 156 P. W. R. 1917. 

- Evidence of — Opinions — Instances. 

Where a claim is based on custom the plaintiff 
must lead clear evidence of instances in which 
the custom has been followed ; opinions however 
numerous, that the custom ought ito have been 
followed are not sufficient to entitle the 
Court to bold that the custom had been established. 
Where a custom on which a claim is based is not 
proved the plaintiff cannot rely on any provision 
of Hindu Law in support of his case which he did 
not press at the first hearing. (Chcvis and Le Ros- 
signol. JJ.) Dalipa v. Suraj Kaur 

48 P. R. 1916 : 34 I. C. 581 : 

142 P. W. B. 1916. 

- Evidence of —Succession—Males exclud¬ 
ing females. 

A mere practice of males excluding females 
from succession does not establish custom unless 
it is proved to have been uniform and existing 
for along time. (Shadi Lai and Jones, JJ.) Murad 
Khatum v. Muhammad Baksh. 

84 P. R. 1916 : 33 I. C. 742 : 

85 P. W. R. 1916. 

- Evidence—New custom—Strict proof. 

A novel custom must be proved by clear and 
cogent evidence and the Court must be satisfied 
that the custom has been generally recognised and 
followed by the community. (Clievis and Shadi 
Lai, JJ.) Ghulam Jilani Khan v. Imdad All 

13 P. R. 1916 : 33 I. C. 215 : 

196 P. W."B. 1915. 

- Evidence of—Actual instances. 

A custom should be established by instances 
3nd inductively and not deductively. It cannot 
be extended by logical process. ( Clievis and Le 
Rossignol, JJ.) Amin Chand v. Beejha. 

107 P. R. 1915 : 32 I. C. 29 : 

208 P. W. R. 1915. 

- Evidence of — Instances. 

A castom cannot be proved bv logical process 
actual instances only can prove it. (Sha Dm and 
Le Rossignol, JJ.) Pualasingh v. Lachami. 

105 P. R. 1915 : 32 I. C. 16 : 

192 P. W. B . 1915. 

.. . •• — Evidenoe of— Decisions. 

Custom must be proved by authoritative pro¬ 
nouncement or by instances in which it has been 
followed ; it cannot be established by dialectics. 
(Chevis and Le Rossignol, JJ.) Gulab * * Khan v. 
Mt. Chiragh Bibi. 43 P.- R 1916 : 31 1. C. 909 : 

131 P. W, R. 1916. 
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- Evidence of —Riwaj-i-am — Opposed to 

general custom. 

A special custom recited in a riwaj-i-am , oppos¬ 
ed to general custom and unsupported by instan¬ 
ces, is insufficient to prove its existence. In cases 
where an entry in a riwaj-i-am has been attest¬ 
ed by people for whom it has been prepared, the 
Courts have to see what the real custom is and 
not what the people think to be the custom. 
(Chcvis and Lc Rossignol, JJ.) Dewa Singh v. 
Lehna Singh. 45 P. R. 1916 :44 P. L. R, 1916 : 

31 I. C. 740 : 8 P. W. R. 1916. 

- Evidence—Oral evidince of instances. 

Instances in support of an alleged custom are 
not always to be treated as of little or no value 
because they are supported only by oral testimony; 
if the deponents have means of knowledge and 
the opposite party makes no attempt to rebut the 
facts stated, it may often be accepted as proved. 
(Johnstone and Shah Din, JJ.) Rahim Baksah 
v, Umek Din. 49 P. R. 1915 : 

111 P. W. R. 1915 : 29 I. C. 382 : 

243 P. L. R. 1916. 

- Evidence of—No instances. 

A rule of custom may be established even 
when no instance is forthcoming if there is an 
overwhelming preponderance of oral testimony 
of those governed by it and likely to know of its 
existence. The proof of custom should not be 
confined to judicial precedents and definite in 
stances. 55 P. R. 1903 (F. B.) Foil. 110 P. R. 
1900 (F. B.) not Foil. (Shah Din.J. 1 Ram Lal v. 
Gopi. 24 P. R. 1914 : 58 P. W. R. 1914 : 

25 I. C. 710 : 196 P. L R. 1914 

- Evidence of—Entry in riwaj-i-am. 

An entry in riwaj-i-am is a strong proof of 
custom even in absence of instances. ( Rattigan 
and Shadi Lal, JJ.) Ranjha v. Mt. Jendwaddi. 

104 P. R. 1914 : 122 P. W. R. 1914 : 
241. C. 942 : 221 P. L. R. 1914. 

' ■■ — Evidence of —Wajib-ul-kur and Riwaj-i- 
am— Weight of entry in. 

A record of custom in a riwaj-i-am in which the 
custom of one part of the district carefully diffe¬ 
rentiated from that of the other parts thereof has 
some weight though ordinarily an entry of custom 
in the riwaj-i-am, has not the same evidentiary 
value as an entry in a village, wajib-ul-ar* ; 
and is of little or of no value unless support¬ 
ed by instances. (Johnstone and Shah Din, JJ.) 
Milkhi v. Ram Das. 133 P. L. B. 1914 : 

55 P. R. 1914 : 24 I. C. 477 : 

148 P. W. R 1914. 

__ Evidence of—Instances based on admis¬ 
sion — Value of . 

Instances based upon admissions are not value¬ 
less in all cases though the weight to be attached 
to them would depend upon the circumstances of 
each case. (Agnew and Shadi Lal, JJ.) Kanhaya 
Singh v. Premi. 166 P. W. R. 1913 : 

20 I. C. 876 : 322 P. L. R. 1913 : 

■ —Evidence of — Instances. 

Mere assertion of a power in the absence of 
instances are useless to prove a custom. (Rat¬ 
tigan and Chevis , JJ.) Khuda Baksh v. Ahmad 
Khan. 114 P. R. 1913 : 151 P. L. R. 1913 : 

19 I. C. 459 : 124 P. W. B, 1918. 


CUSTOM (GENERAL)—Evidence of. 

- Evidence of — Decisions — Rulings of 

Chief Court. ■ 

Questions of custom should be decided on 
evidence, and not upon rulings of Chief Court, 
which have great weight but &re not conclusive. 
(Reid, C. J. and Robertson, J.) Lall Singh v. 
GURcharan Singh. 62 P. W. R. 1913 : 

131 P. L. R. 1913 : 19 I. C. 730 : 54 P. B. 1913 : 
Also 61 ?. R. 1916 : 161 P. W. R. 1916 : 

35 I. C. 561 : 5 P. L. R 1917. 

- Evidence of—Opinions — Irresponsible 

expression of opinion. 

In order to prove a custom irresponsible ex¬ 
pression of opinion not supported by instances is 
of no value and an instance of succession of 
daughters is insufficient to prove a custom of a 
sister inheriting in preference to collaterals. 41 
P. R. 1895. Foil. ; 134 P. R. 1907, Foil. (John¬ 
stone and Chevis, JJ.) Harnamon v. Santasing. 

98 P. W. R. 1912 : 13 I. C. 711 : 

122 P. L. B. 1912. 

- Evidence — Instances. 

A single instance is not sufficient to prove a 
custom. ( Kendal , A. J. C.) Bulchand v. Lekhu. 

139 F. W. R. 1911 : 12 I. C. 435 : 

242 P. I. R. 1911. 

- Evidence of Riwaj-i-am — Entries in 

Riwaj-i-am. 

An entry in riwaj-i-am opposed_to the general 
custom of the province and unsupported by in¬ 
stances, is of no value as evidence of a custom. 
(Rattigan and Chevis, JJ.) Abdul Rahman v. 
Bure Khan. 196 P. L. B. 1911 : 

11 I. C. 96 : 173 P. W. R. 1911. 

■■■Evidence of — lmpartibility. 

Evidence of witnesses to the effect that they 
bad never known a case of partition does not 
afford in law sufficient proof of a valid custom 
of impartibility. (Schwabe, C. J. qnd Wallace, J.) 
Vazhayil Parkum Thattam Kunhi Kutty v. 
Raman. 46 Mad. 597 : 44 M. L. J. 274 : 

(1923) M. W. N. 173 : 
18 L. W. 525 : 1923 Mad. 452. 

- Evidence of—Instances — Quantum of 

proof. 

Ordinarily the Court requiries proof of at least 
more than one instance in which an alleged 
customary right bas been exercised, but there is 
no bard and fast rule. The Court would not 
insist on the same quantum or nature of proof 
when the custom or usage set up is not at vari¬ 
ance with any law as when the alleged custom is 
opposed to existing law ; again proof of numer¬ 
ous instances of the alleged custom will not be 
required when such instances are of ra fe 
occurrence. Even only one solitary instance may 
do. (Abdur Rahim and Phillips, JJ.) Raghu- 
bhushanah. Vidiavaridhi. 34 I. C. 875. 

- Evidence of — Decisions. 

In deciding questions as to customary laws, 
Courts should follow texts or series of decisions 
bearing on custom if there are any ; otherwise 
evidence is the osly guide. (Sankaran Nair and 

Coutts Trotter, JJ.) Parukuthi v. Kellapw 
Nair. 81 K. L. J. 479 : 34 I. C. 818: 

(1917) M. W. H. 106. 
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- Evidence of—Judicial notice when taken. 

In the case of customs, facts showing that they 
have the force of law and govern the rights of the 
parties and that they have been uniformly 
followed by the parties, must be proved. Tbe 
Court cannot take judicial notice, unless it has 
been proved so often as to make further proof 
unnecessary. (White, C. J. and Tyabji, J.) 
Secretary of State v. Santraja. 

25 M. L. J. 411 : 14 M. L. T. 348 : 

21 I. C. 432 : 1914 M. W. N. 333. 

- Evidence of— Impartibility — Proof. 

The fact that for a number of generations a 
particular estate has remained undivided, though 
other properties of the family has been undivided 
would not by itself show the existence of a family 
custom or a custom attaching to a tenure of the 
estate. (Dhobley, A. J. C.) Krisanaji v. Nil- 
*ANTH. 18 N. L. R. 163: 5 N. L. J. 25 : 

1922 Nag. 62. 

- Evidence of. 

Where no particular custom is proved to 
prevail in a particular family, no amount of 
evidence which can prove its prevalence in other 
families in the tribe would be of any avail. 
(Stuart , J. C. and Kanhaiya Lai, A. J. C.) N4raiN 
Singh v. Deputy Commissioner of Partabgarh. 

55 I. C. 896 : 7 0. L. J. 93. 

- Evidence of —Wajib-ul-arz. 

Actual instances of succession must be proved 
in order that a scheme of inheritance in wajib 
ul’arz may be evidence of custom. (Lindsay, J.C.) 

Sadrunnissa v. Rambharose. 

65 I C. 873 : 7 0. L. J. 78. 

Evidence of — Entries in wajib-ul-arz. 

A custom grows out of instances acquiesced in 
by persons interested so invariably, and for such 
a long time as to become a rule of law recognised 
is binding on those affected by it. Such a custom 
must be certain and definite. .(Kanhaiya Lai, 
A. J. C .) Ram Samugh , Singh v. Bikramjit 
Singh 50 I. C. 876 : 6 0. L. J. 142. 

Evidenoe of— Wajib-ul-arz — Construc¬ 
tion of. 

Nothing short of the most cogent evidence can 
be accepted as proof of a custom repugnant to 
the ordinary rule of succession or power of 
disposal empowered by it. If a construction can 
be put on a wajib-ul-arz which is compatible 
with the rules of the personal law of the parties, 
that is a construction to which a Court should 
adhere. (Kanhaiya Lai , A. J. C.) Bahadur 
Singh v. Auseri Singh. 48 I. C. 357. 

' - Evidence of—Ikrarmalikan—Statement 

in—Value of. 

A custom that a ryot holding a grove had no 
right to plant new trees therein without the 
proprietor's permission was held to be sufficiently 
proved by a statement to that effect in the 
Ikrarmalikan of the village. (Lindsay, J, C.) 
Raghubar v. Suraj Baksh. , . 

46 I. C. 357 : 5-0. L. J. 237 

—- Evidence of wajib-ul-arz. 

A wajib-ul-arz is admissible to prove a custom 
and suits may be decreed on entries found in a 
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wajib ul-arz. But where it does not record the 
fact of a well-established custom but only views 
of certain individuals as to how a practice 
should be, it is of very little value. 5 Cal. 744 (P. 
C.) ; 32 All. 363 (f . C.); 26 Cal. 81 (P. C.) ; 31 A II. 
457 (P. C.), 15 Cal. 20 (P. C.) : Ref. to. (Kanhaiya 
Lai and Kendall , A. J. Cs.) SURAJ Baksh v. 
Chab Kuar. 26 I. C 98 : 1 0. L. J. 532. 

- Evidence of—Single instance. 

One instance is not sufficient to prove a cus¬ 
tom. (Kendall , A. 7. C.) Ram Dat v. Sukhia. 

25 1 C. 869 : 1 0. L. J. 470. 

- Evidence of — Entry in wajib-ul-arz. 

An entry in wajib-ul-arz signed and verified by 
the parties to the effect that " a soilless widow 
succeeds to her husband’s estate and has no 
power to alienate and on her death the share 
devolves on husband's heirs” records and proves 
a family custoai which while giving the widow 
only a life estate confers on her absolute power 
of alienation. The interpretation of one wajib- 
ul arz does not govern another. (Stuart, A. J.C.) 
Mussammat Punni v, Chet Ram. 

24 1. C. 640 : 1 0. L. J. 319, 

- Evidence of— Question of law or fact — 

Second appeal. 

Whether a custom exists or not is a question 
of fact. But whether the evidence let in to prove 
the essentials of a binding custom, such as 
ancientness, continuity, etc., is adequate proof 
of what the law requires, is a question of law. 
(Lindsay, A. J.C.) Lalman v. Nand Lal. 

20 I. C. 894 : 17 0. C. 1. 

- Evidence of —Wajib-ul-arz— Entries in 

—Eiidenoe necessary to prove a custom in dero¬ 
gation of ordinary law. 

The entries in a wajib-ul-arz are not by them¬ 
selves proof of the existence of a custom though 
they are admissible as evidence of a custom. A 
custom in derogation of ordinary law must be 
proved by very cogent evidence. ( Lindsay , A. J. 
C.) Chandikh Singha v. Ram Dulai. 

12 I. C. 403. 

- Evidence of—Custom set up to be preci¬ 
sely proved—Proof of different custom. 

Evidence to prove a custom must not only be 
c. nsistent with the custom which is alleged but 
must also prove a custom which is not wider 
than that alleged. If the evidence tends to prove 
a custom wider than that which is alleged, the 
party seeking to establish the custom is not at 
liberty to adopt part only of the evidence aDd to 
reject the rest. But this does not necessarily 
establish the converse, namely, that if a broad 
custom is pleaded the existence of a lesser custom 
could not if proved be found. The defendants 
alleged a custom which they failed to prove; 
but from evidence given on behalf of the plaintiff 
to rebut the evidence given on behalf of the 
defendants, the Courts considered that it was 
apparent that a custom had been proved, of the 
same type as that which the defendants had 
alleged but of a narrower compass. Held that 
in modern times a court could have little hesita* 
tion in finding that although the entire custom 
alleged by the defendant did not exist but a 
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material part of it did. (Bucknill and Ross , JJ.) 
Nathuni Rai v. Maharajadhiraj Sir Ramesh- 
war Singh Bahadur. 1 Pat. L. R 289 : 

1924 P. 147. 

- Evidence of—Value of entry in\Record-of 

— Rights, 

A custom or right established with regard to 
any estate is established in its entirety with 
regard to the whole estate and not as to a part 
( Atkinson , J.) Debi Raut v. Ashutosh| Bhatta- 
charjee. 39 I. C. 561. 

- Evidence of — Succession—Primogeniture 

—Compromise of suits for partition by younger 

brothers- 

Where younger sons have in various contested 
suits invariably failed to establish their right to a 
share by partition and that in each case they 
compromised their claim by accepting a mere 
grant for maintenance, it is some evidence to 
support the right ot t v e eldest son to take the 
entire property by primogeniture, 16 All. 221 : 36 
Cal. 590 Ref. (Mullick and Atkinson, JJ.) Balva- 
dru Samant Singh v. Bimbadhar Roy. 

1 Pat. L. J. 509 : 38 I. C. 343 : 2 Pat. L. W. 396. 

Family Custom. 

- Family custom—Requisites of—No pre¬ 
sumption in favour of custom—Bom. Reg. [IV of 
1872) S. 2d—Effect of. 

When either party to a suit sets up a ‘custom’ 
as a rule of decision, it lies upon him to pro ve the 
custom which he seeks to apply. Custom binding 
inheritance in a particular family, although foreign 
to the spirit of English Law is recognised in 
India; and if the custom is well-established in one 
particular family or district the fact that it might 
apply to other familes or districts will not make it 
void. Special usages modifying the ordinary law 
of succession must be (1) ancient. (2) invariable, 
and (3) established to be so by clear and unambi¬ 
guous evidence. Where a large number of condi¬ 
tions have to be fulfilled to test a custom and a 
number of instances are adduced in proof of that 
custom, it is necessary that one or more examples 
of each condition should be established, but it is 
not necessary that all the conditions should be 
proved in each instance. The latter requirement 
would greatly weaken the evidence by tradition 
to which in certain cases great weight is due. The 
best evidence as to custom of inheritance is 
generally found in connection with the division of 
land and the revenue records r.,ay therefore be 
of great value. No presumption in favour of custom 
against the general or personal law is created by 
S7 26 of Bombay Regulation (IV of 1872) or S. 5 
of the Punjab Laws Act ; it is only when the cus¬ 
tom is proved that it is made the rule of decision. 

. ,41 P. Ri 1906. Appr. ( Lord Buckmaster.) Abdul 
Hussain Khan v. Bijw Sona Dero 

45 Cal. 450 : 45 I. A 10 : 16 A. L. J. 17 : 

4 P. L. W. 27 : 34 M. L J. 48 : 22 C. W. N 353 : 
23 M. L. T. 117 : 27 C. L. J. 240 : 1 P. L B- 1MB : 

20 Bom. L. B. 528 : 43 I. C 306 : 

12 S. L. B. 104. (P.C.) 

[Oti appeal from 16 I. C. 641 : 6 S. L. B. 1.3 

" ——Family custom—Proof. 

bn a question of a family usage under which 
c certain me'fnbers of a*family claim td'bavfc acquir- 
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ed by succession ownership of the family pro¬ 
perty, the fact that the female members who were 
in possession of the properties for the time being 
made transfers and otherwise dealt with the pro¬ 
perties as if they were owners thereof is relevant. 
To establish a kulachar (family custom) it must be 
shown that the custom has existed from time im¬ 
memorial and where the custom set up id peculiar 
to a single family, the rule is more strictly enfor¬ 
ced than in other cases. ( N. R. Chatterjee and 
Walmsley, JJ.) A MB Alik a Dassi v. Arpana DaSSI 
45 Cal. 835 : 23 C. W. N. 160 : 47 I. C. 402 : 

29 C. L. J. 264. 

- Family custom—Primogeniture — Vdlidi- 

<y> rut , 

A custom of descent according to primogeni¬ 
ture may exist by kulachar or family ebstom 
though the estate may not be a raj. 1 Cal. 153 Fdll. 
(Casper sz and Doss, J J .1 Sarat Kumar Dasv, 
Akshoy Narain Das. 9 I. C. 961 : 

13 C. L. J. 305. 

- Family custom—Maintenance —Hindu 

keeping Muhammadan concubines—Illegitimate 
ohildren. 

Where the Muhammadan concubines of a 
Hindu and their illegitimate children claimed 
maintenance from the legitimate son of the 
Hindu after his death, under a family custom. 
held, that no such custom was proved, ( Chevis 
and Le Rossignol, JJ.) Charanjit Singh v. Amir 
Ali. 64 I. C. 892 : 2 Lah. 243. 

t * M ^ A • 

- Family custom — Proof. 

To prove a family custom either it must have 
been prevalent for a long period and must have 
become a distinct tradition or there must be a 
long series of instances from which it may be 
inferred, 17 All. 87. A. W. N. (1895) 10 ; 29 L'A. 
70 ; 6 C. W. N. 425 ; 24 All. 273 (P. C.) Fbll. 

(Ayling and Seshagiri Iyer , JJ.) PATN1HARKURU 
v . Raman Varma. 24 I. C: 519 : 

28 M. L. J. 669. 

- Family custom—Evidence of. 

Where a custom prevails In some branches of a 
family, it is a good evidence to show the probabi¬ 
lity of a similar custom in other branch, of the 
family. (Stuart and Kanhaiya Lai , A. } /• Cs) 
Muhammad Ali RhAn v. Gha2anfor Ali KhXn. 

60 I. C. 147 : 7 0 J . L. J. 474. 

- Family custom —Evidence of —Tribal 

custom. 

When only a family custom is set up, evidence 
as to a tribal custom may sometimes be ¥WtWant 
as showing that a family belonging to that tribe 
observed the same. (Kanhaiya Lai , /. C.) CHAURA9 
Kunwar v . Jagannath Singh. 

7 0. L. J. 147 - 561. C. 287 : 2 XL P. L. B. (J. C .) 89. 

•*» * J 

- Family custom — Succession —• Widow 

succeeding to her husband's Property in joint 
family—Custom as to—Proof of —Wajib-ul-arz— 
Interpretation of. 

A family custom that a widow succeeds to toe 
property of her husband even though he is a 
member of joint Hindu' family requires very 
strong and cogfent evidence to prove it. * 

xrtajib-uVarx stated that S widow ' of a'co-share 
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succeeds, to tht: property of her husband. Held 
.that the statement referred to the case of a sepa¬ 
rated co-sharer and not to ot.e in a joint Hindu 
family. (Stuart and Kanhaiya Lai, A. J, Cs.) 
SuRAJ Baksh v. SuKHDEl. 32 I. C. 291 : 

' 2 0. L. J. 502. 

- -Faptily custom — Proof—Evidence of its 

existence in another branch. 

Where a custom prevails in one branch of a 
family it is strong evidence to be relied on, that 
it applies with equal force to another branch of 
the same family. 23 All. 37 Foil. (Chapman and 
Atkinson. JJ .) Lal Gajendra Nath Sahi Deo v. 
Lal Mathurlal Nath Sahi Deo. 

1 Pat. L. J. 109 : 35 I. C. 383 : 20 C. W. N. 876. 

Immoral and Illegal. 

- Immoral and illegal—Brothel keeper — 

Right to succeed. 

■ A custom by which a brothel keeper succeeds 
to the property of a Natchi or slave kent for the 
purpose of prostitution could by reason of its 
immorality have no legal force. (Scof/ Smith 
and Le Rossignol , JJ.) Muhammad Bakhsh v. 
Nawazish Ali. 183 P. W. B 1918 : 

48 I. C. 73 : 75 P. B. 1918. 

- Immoral and Illegal—Body of person 

engaged to perform temple duties—Custom that 
those present , also represent the absent — Agree¬ 
ment. 

Where seven persons were employed by a per¬ 
son, to recite mantrams in a temple, but some of 
them did not attend on certain days and pleaded 
a custom by which the recitation of any one or 
more (less tha.n seven) was to be treated as valid 
and pleaded also an agreement that any one of 
them present should represent all those that were 
absent, held, that the customIpleaded was immoral 
and opposed to public policy. (Sadasiva Aiyar 
and Spenpw, JJ.) Krishna Aiyangar v. Raman 
Chettiar. 69 I. C. 469 : 14 L. W. 329. 

- Immoral and illegal—Dancing girls. 

A custom regulating rights of properly among 
dancing girls Is not immoral on that ground 
alone. (Oldfield and Seshagiri Iyer. JJ.) Meena¬ 
kshi v.-Muniandi Pannikkan. 38 Mad 1144 : 

1 L. W. 704 : (1914) M. W. N. 672 : 
16 M. L T. 270 :25 I. C. 957 : 27 M. L. J. 353. 

t » • 't 

Landlord and Tenant. 

V *• 

- Landlord and tenant—Transfer of rights 

by tenant — Effect . 

The claim of a tenant to transfer his right of 
residence really amounts to a change of right of 
tenancy into a right of permanent tenancy. 
(Stanley , tC. J. and Banerji , J.) Muhammad 
Usman v. Babu. 9 I. C. 314 : 8 A. L. J. 61. 

- Landlord and tenant—Thana District — 

User by rice land tenants 
The right of user of tenants of rice lands in the 
Thana District, over the adjoining waste landr of 
their superior holder is confined to the use of 
portions'of the waste for obtaining manure with¬ 
out vyhich the rice lands cannot be cultivated or 
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the assessment thereon earned and paid. (Scott, 
C.J. and) Russell, J.) Vasudeo Laxman v. Govind 
Mahadeo. 14 Bom. L R. 124 : 14 I. C. 473 : 

36 Bom. 315. 

- Landlord and tenant—Burden of proof. 

A tenant setting up a claim in derogation of 
general law must prove it. An allegation in a 
plaint that the plff. landlord is claiming only half 
share of the timber, though he is entitled to the 
whole, because'his predecessors were getting only 
half, is an admission in deft, tenant’s favour and 
does not amount to setting up a new custom. 
(Ross, J.) Janki Kuar v. Usman Sain. 

62 I. C. 417. 

. Local Custom. 

- Local cus\m — Haq-i-chaharum-ZflMr'n- 

dar's right to recover — Vendees liability. 

A Zamindar claimed a right to a fourth share 
in the sale proceeds of a house built on a site 
belonging to him, by virtue of a long established 
custom : Held, if the right is based on custom 
then it is the duty of the vendee to see that haq- 
i-chaharum is paid to the Zamindar. The vendee 
cannot get rid of his liability by merely proving 
that he has paid the whole consideration of the 
vendor. (Stuart and Sulaiman, JJ.) Kedar 
Nath t>. Datta Prasad Singh. 

4 U. P. L. R. IA) 197 : 44 All. 739 : 

20 A. L. J. 646 : 1922 All. 370. 

- Local custom — Ryots of Tissa—Tahsil 

Muzaffarnagar. District Meerut — Transfer of 
house with right of residence is valid. 

The custom that the ryots of Tissa in Muzaf¬ 
farnagar, in the Meerut District can validly 
transfer houses with a right of residence, exists 
and is recognized by law and should be given 
effect to. (Rafique and Pigcott, JJ.) Faiyaz Ali 
v. Rekhab Das. 61 I. C. 24 : 19 A. L. J. 104. 

- LocaCcustom —Wajib-ul-arz of other vil¬ 
lages—Proof by. 

When the wajib-vl arz of a village in which 
the land in dispute is situate is silent about a par - 
ticular custom, the wajib-ul-arz of other villages 
does not prove it. ( Chamier, J.) Mussammat 
Nihali v. Kanak Singh. 25 I. C. 617. 

- Lo'al custom — Proof of—Right of way 

— Anitiquity—Open user. 

A Court should not find a local custom unless 
it is satisfied of its reasonableness and its cer¬ 
tainty as to extent and application and is further 
satisfied by the evidence that the enjoyment of 
the right was not by leave granted or by stealth 
or force and that it had been openly enjoyed for 
such a length of time as suggests that originally 
by agreement or otherwise, the usage had become 
a customary law of the place in respect of the 
persons and things with which it is concerned. 
The evidence must be sufficient to show that the 
right has heen openly enjoyed for such a length 
of time as suggests that originally by agreement 
or otherwise the usage had become customary 
law of the locality. The doctrine of lost grant is 
applicable to private rights claimed by prescrip¬ 
tion. It is inapplicable to a right.claimed on the 
basis of immemorial custom. ' The question'of 

-lir ‘ • •• \ t ' t »* ... 
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legal origin is only of importance where it is 
suggested that the right claimed might have ori¬ 
ginated within the time of memory, whatever that 
time may be In the casp of a custom its legali¬ 
ty depends on such considerations as its reason¬ 
ableness and its certainty. As to the length of 
user or enjoyment which must be Droved before 
a local custom may justifiably be inferred no de¬ 
finite rule can be laid down. But if the existence 
of the custom depends on oral evidence, and the 
user of enjoyment is taken back as far as living 
memory can be expected to go, then in the ab¬ 
sence of rebutting evidence it is not unreasonable 
to say, presumititur retro or to infer an imme¬ 
morial enjoyment of tberighi, or sav, in Bengal, an 
enjoyment from the time of the Permanent Settle¬ 
ment. ( Richardson and Suhrawardy , 77.) Ali- 
MAHOMED V. SHEIKH KATU. 

1923 Cal. 200 : 36 C. L. J. 280. 

- Local custom — Proof — Transferability 

of occupancy holdings. 

To prove a custom or usage that occupancy 
holdings are transferable in any locality, it is not 
sufficient to show simply that such holdings are 
sold in the village or neighbouring villages, as the 
essence of usage of transferability is that trans¬ 
fers made to the knowledge of, but without the 
consent of, the landlord are valid and must be 
recognised by him. (Mookerjee and 8ca r hcroft, 
JJ.) Kailas Chandra Dutt v. Padma Kishore 
Roy. 25 C. L. J. 613 : 21 C. W. N. 972 : 

41 I. C. 959 : 45 C. 285. 

.- Local custom—Proof. 

Where a similar custom prevails in several 
villages, expressions cf mere opinions as to its 
existence are of great importance. (Johnstone 
and Shahdin, 77.) Ishar Kuar i». Rajasingh. 

29 P. R 1911 : 94 P. L. R. 1911 : 
9 I. C. 608 ; 124 P. W. R. 1911. 

- -Local custom—South'' Canara—Tenant, 

rights of. 

Under the Customary.Law of South Canara a 
tenant is entitled to the value of improvements 
effected by him, on ejectment by the landlord. 
(Ayling and Coutts-Trotter , 77.) Ramappa v. 

Abdulla. 69 I. C. 282 : 41 M. L, J. 127. 

-- Local custom—Validity—Isolated cases 

—Value of. 

A custom to be effective must be a territorial 
custom and isolated cases are of little value. 
(Collins, C. J. and Parker , 7.) Allareddi Sub- 

BAMMA V. NALLAPAREDDI. 

11 M. L. T. 124 (1912) M W. N. 178 : 
13 I. C. 870 : 22 M. L. J. 260. 

_ Local custom— Riwaj-i-am, Weight of. 

A local custom binds all the families of the 
class indicated who reside in the locality where 
the custom prevails. It is not necessary to prove 
that the custom applies to the particular family 
under consideration. (Lindsay. A. J . C.) Jagdeo 
v. Bhawani. 61 I. C. 920 : 8 0. L. J. 116. 

- Local custom—Proof—Tribal or family 

custom. 

If a local custom pertaining not only to the 
sub-caste of the parties but also to the persons 


CUST0MI (GENERAL)—Marriage. 

belonging to the other sob-castes is alleged to 
exist it is sufficient to prove the custom so far as 
the particular sub-caste under consideration is 
concerned. Where a local or tribal custom is 
pleaded and it is proved that it exists in the tribe 
of the locality there is a very strong presumption 
that any particular family of the tribe in that 
locality is bound by that custom though no 
evidence may have been adduced to prove that 
the custom pertains to that particular family. In 
such a case the onus of proving that the custom 
does not obtain in that particular family lies on 
the person who says so. (Kanhaiya Lai , 7. and 
Lyle , A. 7. C.) Makund Singh v. Kalka Singh. 

54 I C. 856 : 6 0. L. J. 704. 

- Local custom—Nature of. 

Custom is an encroachment on the general law 
and,hence a legal finding of a custom must define 
the geographical area within which it prevails. 
(Chapman and Roc , 77.) jagdamba Kumari v. 
Wazir Narain Singh. 

2 Pat L. J. 239 : 38 I. C. 255 : 3 Pat. L W. 437, 

- Local custom—Proof of—Evidenoe ne¬ 
cessary. 

A local custom need not be shown to be imme¬ 
morial, if it is sufficiently certain and reasonable to 
satisfy the requirements of a valid custom. 17 A. 
87 foil. (Fawcett , 7. C. and Kemp , A. 7. C.) Shah 
Mahomed v. Ramzan. 661. C. 833. 

Malikana. 

- Malikana — Proof. 

There is no custom in monza Gharwa where- 
bv maliks in the village can realize malikana at 
25 per. cenfon every sale of house in the village. 
Though plff. claimed 25 per. cent, and defts. 
admitted 2 per. cent, the olff. must prove the 
custom. On failure of such proof suit will be 
dismissed. ( Roe and Jwala Prasad , 77.) Amar 
Dayal Singh v. Bishun Chand Sahu. 

38 I. C. 158. 

Marriage. 

- Marriage — Divorce—Capricious divorce 

—Custom invalid. 

A custom by which the marriage tie can be 
dissolved either by husband or wife against the 
wish of the other capriciously and on no condi¬ 
tion except the payment of a sum of money fixed 
by the caste is opposed to public policy. (Scott, 
C. 7. and Batchelor, J.) Keshav Mar Govan v. 
Bai Gandi. 39 Bom. 538 : 29 I. C. 952 : 

17 Bom. L. R. 584. 

- Marriage— Lalungs custom requiring 

son-in-law to reside in father-in-law's house — 
Restitution of conjugal rights, 

A suit for restitution of conjugal rights by a 
Laiung, a member of a semi-aboriginal tribe, 
against his wife is not maintainable. A tribal 
custom requiring a son in-law to reside in the 
family of his father-in-law is not opposed to 
public policy. Nor is it in conflict with any ex¬ 
press law of the country. It may be otherwise 
in the case of Hindus or Musalmans governed by 
the Hindu or Muhammadan Law. 28 Cal. 751 ; 
17 Cal. 670 ; 2 Bom 140 ; 6 Mad. 374, Ref. The 
marriage relation of Lalungs , if they are assumed 
to be Hindus, is governed by customs which 
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prevail amongst the tribe, provided that the 
customs are neither immoral nor opposed to 
public policy, t Mookerjcc and Roe , JJ.) Lenga 
Lalung v. PENGURI. 20 C. W. N. 406 : 

30 I. C. 796 : 22 C. L. J. 92. 

-- Marriage—Sudr as—Sagotras. 

When thsre is a custom permitting marriage 
between persons of the same gotra and when the 
marriage is recognised by the caste as proper, the 
onus oi proving invalidity lies on the persons as¬ 
serting it. 80 P. R. 1917. (Shadi I.al and Le 
Rossignol, JJ.) Amar Singh v. Jai Singh . 

80 P.R. 1917: 42 I C. 351: 138 P.W.R. 1917. 

- Marriage — Validity. 

A custom allowing a woman to marry during 
the liletime of her husband before the marriage 
is dissolved according to defined rules is contrary 
to public policy. (Sadas/ia Aiyar and Spencer , 
JJ.) Badhansad Rowther v. Falana Bee. 

26 M. L J. 260 : 15 M. L T. 107 : 

22 1. C. 697 : (1914) M. W. N. 278. 

Mercantile Usage. 

- Mercantile usage—U /treasonable—Not 

to be recognised. 

A trade custom to be recognised by a Coutt of 
law must be universal as well as reasonable. A 
custom allowing an agent to turn himself into a 
principal and thereby profit himsell at the ex¬ 
pense of the principal, is unreasonable, and can¬ 
not be implied in a contract of agency, t Piggolt 
and Walsh , JJ.) Kishoki Lal v Jiwan Lal. 

4 U. P. L. R. (A.) 59 : 1923 A. 242. 

- Mercantile custom — Bombay silver 

market. 

The custom of the Bombay Silver market for 
forward contracts is that only shroffs are the out¬ 
side buyers and sellers, though shroffs may have 
and often do have outside principals for whom 
they are acting The shroffs when acting for 
principals work sometimes for kachchi adal and 
sometimes for pakyi adat . In the case of the 
former the adaita shroff guarantees the per¬ 
formance of the contract to the ot ier shroff, but 
does not guarantee its performance to his princi¬ 
pal. In the case cf the latter, adatia sbroff who 
then acts for a higher rate ot commission is liable 
as a principal both to his own employer and to 
the other shroff. In the silver maxket ot Bombay 
the custom does not obtain whereby the selling 
shroffs are exempted from personal liability to 
the principal of the buying for adatia damages 
for breach oi a contract entered into by them. 
{Scott, C, J. and Heaton , J.) Abraham, E. J. 
Abraham v. Sarupchand Hakamchand. 

42 Bom. 224 : 41 I. C. 256 : 19 Bom. L R. 608. 

• Mercantile Usage — Proof—Oral evid¬ 
ence. 

Usage is proved by the oral evidence of persons 
who must become cognizant of its existence by 
reason of their occupation in the particular trade 
or business and the evidence establishing custom 
or usage must be clear, convincing and consis¬ 
tent, and to prove an usage in a particular trade 
it must be shown that the usage is consistent and 
reasonable and was universally acquiesced in and 
that everybody acknowledged it in the trade and 
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knew of it or might know of it if he cared to 
enquire. (Greaves, J.) YVittenbakkr v. J. C. 
Galstaun. 36 C. 1. J. 256. 

- Mercantile custom—Proof of. 

A trade usar’e is proved by the evidence of 
persons cognizant of its existence by reason of 
their occupation in the particular trade or busi¬ 
ness and t ie evidence must be clear convincing 
and consistent and it must show that everybody 
in the trade acknowledged and knew of it. 
( Greaves , J.) Wittenbaker G. H. v J. C. 
Galstaun. 43 I. c. 11 : 44 Cal. 917. 

- Mercantile usage—Proof of. 

To establish a mercantile usage, it is enough if 
the usage appears to be so well-known and 
acquiesced in, that it may be reasonably presumed 
to have been an ingredient tacitly imported by 
the parties into their contract. 7 M I A. 263, 
(P. C.) Rel. (Shadi Lal and Bevan p etman, JJ.) 
Panna Lal Lachman Das v. Hargopal Khubi 
Ram. l.Lah. 80 : 66 I. C. 931 : 

94 P. L. B. 1920. 

- Mercantile custom — Presumption- Proof . 

An usage is proved by the oral evidence of 
persons who know it because of their occupation, 
trade or position. The evidence must be clear 
and convincing and consistent. It is a clear 
principle of law that a person ignorant of the 
existence 01 usage or to whom knowledge thereof 
cannot be imputed cannot be bound by it. 
(Maung Kin, J.) Maung Po Thu v. Maung Po 
Min. 39 I. C. 149. 

Office. 

- Office—Village office—Valandar Joshi — 

Right of suit. 

A vatandar joshi is entitled to sue both the 
yajaman and an usurper of his functions lor the 
recovery of fees paid to such usurper. (3 N. L. 
R. 47. 11 Bom. H. C. R. 6. 3 Bom. 232 Fol. 

(Halltfax , O.A.J.C.) Pandurang v. Nagoji. 

17 I. C. 138 : 8 N. L. R. 133. 

- Office — Pahan—Duties of—Election of — 

Pahan phani lauds. 

The duty of a pahan is to exercise spirits and 
prevent them from attacking the cattle and 
people of the village. The custom governing the 
election of a pahan is that some villager shall 
carry on his head a basket : he is blindfolded arid 
the bouse beiore which he stops indicates ihe 
family whom the spirits desire to be their priests. 
Until the old pahan has been superseded by a 
oew pahan no landlord not even the government 
has any power to give his lands to other persons. 
(Chapman and Roe , JJ.) Kharet Pahan v. 
Bisra Pahan. 4 P. L W. 119 : 

48 I. C. 70 : 1917 Pat. 283. 

- Office —Puja and Panda— bhare in 

chhatrabhog— Temple of Lingaraj at Bubneswar. 

Puja Pandas have no right to claim Chanda in 
respect of Chhatrabhog (a kind of offering) at the 
temple of Lingaraj at Bhubaneswar. (Mullick 
and Atkinson , JJ.) Sapneswar Pujapanda v. 
Ratkanar Mahapatra. ip L. J. 614 : 

38 I. C. 351 : 3 P. L. W. 38. 
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Pleading and Proof. 

- Pleading and proof—Ancient and in¬ 
variable onus. 

Where a plff. governed by the Hindu Law asserts 
that a rule of Hindu Law does not apply to the 
parties owing to a custom at variance with Hindu 
Law, he must state the custom and all its incidents 
and establish by •-nmistakable evidence not only 
its existence, but also that it is ancient and in¬ 
variable. (Richards, C. J. and Banerjce, J .) 
Lachhmi v. Sangram. 

14 I. C. 822 : 10 A. L. J. 136. 

- Proof. 

A growing usage of transferability is of no 
effect against the landlord and that the usage to 
be effective must be already grown up. I Mo^ker- 
jee and Beachcroft , //.) Kailas Chandra Dutt 
v. Padma Kishore Roy. 25 C. L. J. 613 : 

21 C. W. N. 972 :41 I. C. 959 : 45 C. 285. 

- Pleadmg and proof—Law applicable. 

When no definite custom is proved the personal 
law of the parties must be followed. 4 P. R. 
1888 ; 89 P. R 1888, 117 P. R. 1901, Foil. (Scott 
Smith and Martincau , JJ.) Khuda Bax v. 
Fatteh Khatun. 13 P. R. 1919 : 

46 I. C. 679 : 143 P. W. R. 1918. 

- Pleading and proof—Nature of custom 

— Pleadings. 

Though as a general rule, party who relies 
upon a custom must allege it with distinctness 
and certainty, it is not possible nor desirable 
in India in all cases to pin down the parties to 
the precise form of their pleadings. The mere fact 
that a deft, did not object to witness for the plff. 
giving evidence in support of a custom set up 
does not estop him from objecting to similar 
evidence being given by another witness on a 
subsequent date on the ground that it was 
beyond the scope of the case in the fact of the 
wording of the issue on the point. As a matter 
of scientific pleading, an issue in a case regarding 
a custom set up therein and the allegations in 
the plaint on which the issue is based ought to 
contain particulars of the custom on which the 
plff. seeks to rely at the trial. (Wallis, C. J. and 
Srinivasa Aiyangar , /.) Visvanathaswami 
Naicker v. Kamuluammal. 30 M. L. J. 451 : 

19 M. L. T. 296 . 2 L. W. 1214 : 

31 I. C. 833 : (1915) M. W. N. 968. 

- Pleading and proof—Variation—Evi¬ 
dence of—Judicial decisions. 

Although a custom must be sufficiently defined 
for its application to the facts of the particular 
case in which that custom is pleaded, so that it 
may be clear and undoubted, yet the party plead¬ 
ing the custom can be allowed to prove the same 
in a sense narrower than that stated in the plead¬ 
ings. Decisions by courts on questions of custom 
afford valuable evidence as to the existence of 
the custom. 45 C. 460 ; 49 I. A. 119 Ref. A usage 
of recent date cannot be regarded as a custom. 
A custom must be proved by clear and unam¬ 
biguous evidence to be ancient and invariable. 
In this respect there is no difference between a 
family custom and local custom, 14 M I. A. 570 ; 
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46 C. 450, 461 ; 3 C W.N. 21 Ref. (Ashworth and 
Simpson , A. J. C.) Thakur Rudra Pratap 
Narain Singh v. Thakur Nirman Prasad 
Singh. 9 0 L. J. 552 : 

1923 Oudh 61. 

- Pleadings and proof—Change of. 

Plea of one particular custom should not be 
altered into another during progress of suit. 
(Lindsay, J. C.) Suraj Bah v. Tilok Chand. 

36 I. C. 66 :3 0. L. J. 327. 

Succession. 

- Succession — Exclusion of daughters — 

Proof of custom. 

Where instances are adduced in support of an 
alleged custom of exclusion of daughters from 
the inheritance in a Muhammadan family the 
position and relationship of the different mem¬ 
bers of the family must always be considered in 
determining whether claims were not met 
because the rights to which they relate did not 
exist or they are put on one side because in the 
circumstances, there was no need for their asser¬ 
tion. 8 Mad. 464, Appr. (Lord Buckmaster,) 
Abdul Hussain Khan v. Bibi Sona Dero. 

45 Cal. 450 : 16 A. L. J 17 : 
4 P. L. W. 27 : 34 M. L J. 48 : 
22 C. W. N. 353 : 23 M. L. J 117 : 
27 C. L. J. 240 : 20 Bom. L. R. 528 : 

12 S. L. R. 104 : 45 I. A. 10 : 
43 I. C 306 : 1 P. L. R. 1918 (P C.). 
[On Appeal from 16 I. C. 641.] 

- Succession — Females — Exclusion of — 

Impartible estate. ' 

In the case of impartible estate descending 
by primogeniture the widow of a separated 
holder dying issueless is entitled to inherit and 
a custom of exclusion of females has to be 
specially proved. (Sir John Edge.) Tara 
Kumari v Chaturbhuj Narayan Singh. 

42 Cal. 1179 : 42 I. A. 192 : 
19 C. W. N. 1119 : 29 M. L. J. 371 : 
18 M. L. T. 228 : 2 L. W. 843 : 
13 A. L. J. 1034 : 17 Bom. L R. 1012 : 
22 C. L. J. 498 : 30 I. C. 833 : 
(1915) M. W. N. 717 (P.C). 

- Succession—Exclusion of female heirs — 

Family custom—Babuana and Schag grants. 

Babuana and Sohag grants are grants made to 
tbe junior members of the Dharbanga Raj by 
the Raja for the time being. Reverter to the 
grantor on failure of male issue in the male line 
of the grantee and exclusion of a divided mem¬ 
ber from inheritance are customary incidents of 
the grant. (Sir John Edge.) Ekradeshwar 
Singh v . Janeshwari Basir Buasin 

42 Cal. 582 : 41 I. A. 275 : 
18 C. W. N. 1249 : 27 M . L. J. 373 : 

16 M. L. T. 382 : 1 L. W. 863 : 
(1914) M. W. N. 807 : 21 C. L. J. 9 : 

17 Bom. L. R. 18 : 24 I. C. 417 : 

12 A. L. J. 1217 (P. C.). 

[On appeal from 3 I. C. 207.] 

— ^ Succession—Thakorate of Gamph — 

Grants for maintenance — Reversion. 

A village was granted by a Thabor of Gampb 
to one of his junior sons for maintenance. 
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As a result of a long litigation between the 
successor of the grantor and the grantee’s sons, 
a settlement was arrived at and a large part of the 
village was given to the sons of the grantee and 
their descendants who were to enjoy the same as 
maliks, mukhtiars , and dhanies. The sons oi the 
grantee died without issue and the village was 
claimed back by the right of reversion. The 
whole estate was at that time under the manage¬ 
ment of Talukdari Settlement Officer. On an ob¬ 
jection by an adopted son of the widow of the 
last descendant of the grantee, to the claim by 
reversion Held, that the succession to the 
Thakorate was bv primogeniture and according 
to the custom prevalent villages for maintenance 
were granted to junior members but upon 
failure of male issues those villages were to re 
vert to the Thakore. The estate was impartible 
and ordinary rules applicable to a co-parcenary 
property had no application in the present case. 
The alienation under the compromise deed 
which did not confer an absolute estate was 
invalid according to S. 12, Talukdari Act. and 
that neither the adoption nor the existence of the 
female could affect the reversion. (Scott, C J. and 
Batchelor, J .) Agar Singji Raisingji v. Bai 
Nan’ibi. 28 I. C. 529 : 17 Bom. L. R. 273. 

Succession — Chudasama Girasias — 
Wives and daughters excluded from inheri¬ 
tance. 

According to a custom existing among 
Chudasama Girasias wives and daughters cannot 
succeed as heirs. (Scott. C. J, and Batchelor , J.) 
Agarsingji Raisingji v. Bai Nanibi. 

28 I. C. 529 : 17 Bom. L. B. 273. 

Succession — Grant — Special rule of 
devolution—Burden of proof. 

On a question arising as regards the succession 
to certain paikan lands (lands granted for the 
maintenance of paiks in a temple) held that the 
burden of proving that the daughters were ex¬ 
cluded from inheritance was on the person alleg¬ 
ing such custom. (Chatterjee and Pearson, JJ.) 
Srimat Dharini Kalitani v. Sisuram Kalita. 

39 C. L. J. 100 : 

1924 Cal. 630. 


CUSTOM (GENERAD-Succesaion. 

When the question iswhaUs the law of suc¬ 
cession governing a particular class of people 
the way in which the property has been held, or 
the past conduct of the parties, or the fact that 
the parties themselves or their ancestor- have in 
previous litigation set up that they are governed 
by this or that system, all these are strong evi¬ 
dence to show what law the parties have 
followed. If again the parties belong to any 
particular religion it may be inferred that there 
would be a tendency to follow the rules of that 
religion as ragards inheritance. (Tyabji and 
Spence,, JJ .) Kunhambi v. Kalanathak. 

16 M. L. T. 17 : 27 M. L. J. 156 : 

24 I. C. 528 : 38 Mad. 1052. 


--- Succession—Contrary 

district. 


to law—Xcllurc 


There is no custom in Nellore district that two 
fannies living together and having inter-marria- 
ges have equal rights in the property held by them 
unless it is proved that the families have agreed 
to that effect. (Collins, C. J. and Parker J.) 
Alla Reddi Subbamma v. Nallepareddi. 

11 M. L. T. 124 : 22 M. L. J. 260 • 
13 I. C. 870 : (1912) M. W. N. 178. 


Succession Estate not absolulcly owned • 
It is hard to see how a family custom of 
succession to an estate not absolutely owned by 
the family could ever exist. 36 Cal. 390 
(598) Foil. (Ashworth and Simpson, A, J. Cs.) 
Thakur Rudka Pratap Narain Singh v. 
Thakur Nirman Prasad Singh. 

9 0. L. J. 552 : 1923 Oudh 61. 


- Succession—Exclusion ifrom—Exclusion 

of daughters—Scope of the rule. 

A custom of exclusion of daughters and their 
issue from inheriting their father or maternal 
grandfather's property does not necessarily lead 
to the inference lhat they arc excluded from 
inheriting to their mother or maternal grand¬ 
mother's property. (1 Vazir Hasan, A. J. C ) 
Bijai Bahadur Singh v. Mathura Singh 

9 0. L. J. 327 : 4 U. P. L. R. (0. C.) 66 : 

25 0, C. 345 . 1922 Oudh 278. 


" -Succession— Mahomcdan Law. 

If a custom as to succession is found to prevail 
among a sect of Mahomedans and is valid in 
other respects, the court will give effect to it 
although it differs from the rules laid down in 
the Korau. (Kumaraswami Sastri, J.) Siddick 
Hajee Aboobucker Sait v. Ebrahim Hajee 
Aboobucker Sait. 70 I.C. 715 : 31 M. L. T. 183. 

- Succession — Proof. 

Where a special custom is set up as regards 
succession, it must be proved by strong evidence. 
A custom can be inferred from analogous in¬ 
stances, when the similarity between the classes 
of cases justifies the inference. (Oldfield and 
Hughes, JJ.) Karuppatiyal K. P, Raman v 
Ramulatha Parukkal V. Muthu. 

40 M. L. J. 301: 13 I. W. 218 : 62 I. C. 534- 

(1921) M. W. N. 233. 

- Succession—Law applicable to a parti¬ 
cular class of people—Proof of. 


Succession—Exclusion — Female heirs — 
Daughters—Sisters and Sister's sons. 

Where under a family custom daughfers are 
excluded from inheritance, there is a presump¬ 
tion that sisters and sister's sons are also excluded 
from the category of heirs. So held in the case 
of a family of Saraura in Oudh. (Dalai and 
Wazir Hasan, A. J. Cs.) Dildar Husain v 
Fateh Bahadur. 8 0. L. J. 554 : 

1922 Oudh 105, 

- Succession —Sisters—Exclusion— Wajib- 

ul-arz. 

Held, on a construction of the wajib-ul-arz in 
the case that a custom was established whereby a 
brother excluded his sister and step-sister from 
succession to property. (Daniels, J. C. and Dalai 
A. J.C.) Mumtazunnisa Begam v. Wazir Ali. 

65 I. C. 308 : 8 0. L. J. 569. 

7“ Succession — Mohammadan Law _ 

Widow getting possession for life. 
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A custom, if prbved. supersedes the general Validity. 

law and all customs must be proved by clear and- Validity — Right of privacy. 

unambiguous evidence. A custom exists among The existence of the right of privacy does not 
certain Mohammadans,whereby on the death of a depend on the caste or creed of the person owning 
proprietor without issue his w idow gets possession it or on the fact that it was used by the ladies. It 
of the estate during her lifetime and succession by is a custom of country and has, as such, to be 
the heirs opens onlv on her death. ( Lindsay , J. protected. 10 All. 358 and 13 A. L. J. R. 361 Ref, 
C.) Fakzand Ali v. Karim Bakhsh. ( Gokul Prasad . /.) Bohra Tara Chand v. Must. 

61 I. C. 964 : 8 O.L.J. 138. Rayazi Begum. 1923 A. 404 (1). 

- Succession—Daughters—Exclusion of— - Validity reversion— Not affected by mort- 

Sankal Dipt Brahmans. gage—Grant for maintenance. 

There is a custom among Sankal Dipi Brahmans A mortgage by a maintenance holder does not 
by which daughters are excluded from inheri- affect an estate granted for maintenance, when 
tance. (Daniels and Lyle , A. J. Cs.) Kesri Kumar such estate reverts to the grantor on the death of 
V. Ram Rani. 53 I. C. 725 : 6 0. L. J 431. the maintenance holder (Scott, C.J. and Batchelor , 


- Succession—Eu nuch — Presumption. 

Ordinarily succession to a eunuch is governed 
by the personal law to which he is subject, and 
the mere fact that the heirs did not trouble them¬ 
selves to claim the property but permitted it to 
go to another eunuch is not sufficient to defeat it. 
( Stuart , A. J. C.) Dadhij Singh v. Bash. 

46 I. U. 77: 5 0. L. J. 189. 

Usage. 

•- Usage — Difference. 

Usage should never be used as synonym for 
custom, it has two distinct legitimate mean¬ 
ings but neither of them should be confused 
with custom. It is used to denote what is done 
by people uniformly and consistently. Used in 
this sense usage has n )t the force of law. It 
would only obtain the force of law when it is 
proved to be reasonable, invariable, ancient, etc., 
in which case it becomes what is known as 
custom It is also used to denote what is done 
uniformly and has been so done in a certain 
locality or by a certain trade or profession, etc., 
for a period sufficient to make it probable that 
people in their contract and in their contractual 
relationships adopt it as an implied term or con¬ 
dition. Where this is the case a court which 
has to put a construction upon a contract, the 
trade or local usige. (here again usage has not 
the force of law nor will it be sanctioned by 
the courts if it is contrary to positive law, where 
a well-established recent usage is proved and 
the proof is carried back for a period which 
may be regarded as covering the period of living 
memory), a presumption is thereby raised that 
this usage is in reality the exercise of an ancient 
and valid custom. If there is no rebutting evid¬ 
ence a decision in favour of the custom may be 
based on this evidence alone. If the presumption 
raised by recent usage is rebutted by proof that 
an ancient custom could not have come into 
existence then the usage fails to possess any 
legal effect. A family custom is not likely to be as 
the Hindu or Mahomedan Law it supersedes. 
There is no sound authority for holding that 
custom in India need not he proved to be ancient. 
Special usages modifying the ordinary law of 
succession should be established by clear and 
unambiguous evidence to be ancient and invari 
able. I Ashworth and Simpson , A. J . Cs.) Thakur 
Rudra Pratap Narain Singh v Thakur Nirman 
Prasad Singh. 


J.) Agarsinoji Raisingji v. Bai Naniba. 

28 I. C. 529 : 17 Bom. L. R. 273. 

- Validity of—Inconsistency with law or 

other custom. 

It is no objection to the validity of a custom 
that it is opposed to what might appear to be the 
necessary consequence ol other rules or customs 
binding on the parties (White. C. J. and Tyabji , 
J.) Secretary of State v. Sante Raja 
Shetty alias Bojaphakasa Binnani. 

25 M. L. J. 411 : 14 M. L. T. 348 : 21 1. C. 432: 

(1914) M. W. N. 333. 

- Validity] of—If can override provisions 

of law. 

A custom may overrule the ordinary provisions 
of law. ( Stuart , A. J. C .) Punni v. Chetram. 

24 I, 0. 640 : 1 0. L. J. 319. 

- Validity—Reasonableness—Right to pass 

over land to worship tree or idol. 

Whether a particular custom is reasonable or 
not must be ascertained at the time of its incep¬ 
tion . A custom setting up a right to pass over a 
land to worship a tree and idol, is not unreason¬ 
able or invalid. (Das and Adami , JJ.) 
Mangree Mian v. Behari Lal. 6 P L. J. 11: 

61 I. C. 132 : 2 P. L. T. 160. 

- -Validity of—Market—Collection of dues 

by Zemindar. 

A custom entitling a Zemindar to collect cer¬ 
tain dues from merchants or traders resorting to 
a market and doing business there is neither 
unreasonable nor opposed to public policy. It is 
only in exceptional cases that an ancient custom 
can be said to be unreasonable. (Chapman and 
Jwala Prasad , JJ.) Radha Prasad Sinha v. 
Dinanath Missir. 43 j. C. 451 : 1 P. L. W. 608. 

- Validity of-Preference over ordinary law. 

A custom conclusively proved and established 
can override or modify the ordinary law. (Chap¬ 
man and Atkinson JJ.) Lal Gajendra Nath 
Sahi Deo v. Lal Mathurlal Nath Sahi Dbo. 
20 C. W. N. 876 : 35 I. C. 383 : 1 P L. J. 109. 

CUSTOM (PUNJAB). See also Riwaj-i-am. 
Adoption 
Alienation. 

Alluvion and diluvion. 

Applicability. 

Gift. 

Lambard&r. 

Landlord and Tenant. 


9 0. L. J. 552.: 1923 Oudb 61. 
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CUSTOM (PUNJAB)—Adoption—Affiliation. 

Marriage. 

Partition. 

Religious office. 

Shamilat. 

Sue cession 
Village community. 

Widow. 

Adoption. 

Affiliation. 

Ceremonies. 

Eligibility. 

Evidence of. 

Rights of Adoptee. 

Right to Adopt. 

Right to Contest. 

Adoption—Affiliation. 

- Adoption—Affiliation — Khanadamadi— 

Jat Hindus of Botlar. 

There is no general custom of Khanadamadi 
among Hundus in any tashil of the Gujrat Dis¬ 
trict The onus of proving custom lies on (hose 
who assert it. ( Sco't-Smith and Martivcau, JJ.) 
Hari Chand v, Mathra Das. 3 Lah. L. J. 256- 

54 I. C. 900 : 164 P. R. 1919. 

- Adoption — Affiiliation —Khanadamad. 

The practice of making a Khanadamad is 
recognized among the L a *garyal Jats of Tahsil 
Kharian, Gujarat District. An authorised widow 
has full power to appoint a Khanadamad. (Rat- 
tigan, C.J.) A lam Bl v. Lattu. 

57 I.C. 204: 1 Lah. 245. 

-- Adoption — Affi lia tion — K h an adarnad. 

The custom of Khanadamad is prevalent 
among- ^ujars of Gujarat District. (Rattigan, 
J.) Aishan v. Muhammad Din. 

37 I. C. 119 : 94 P. R. 1916. 

Adoption—Ceremonies. 

- Adoption—Ceremonies for —Rights of 

son to proceed to collaterals. 

In the Punjab no specific ceremonies or for¬ 
malities are provided under the customary law 
for adaption. The validity will depend on whe¬ 
ther it was intended that the adopted boy should 
be altogether taken out of his natural lamily and 
introduced into the adoptive family as son. If 
there was a complete adoption the right of col¬ 
lateral succession will be presumed till the 
contrary is shown. (Abdul Raoof and Martineau, 
JJ.) Waryaman v Kanshi Ram. 3 Lah 17 : 

1928 Lah 105^ 

- Adoption—Ceremonies—Formalities of— 

Treatment. 

No formal ritual or religious ceremony is 
necessary to the validity of an adoption in the 
Punjab. But mere treatment as adopted son 
unaccompanied by either a formal document ex¬ 
pressing the adopter’s intention of giving and 
taking of the child does not create a valid adop¬ 
tion. (Le Rossignol and Wilberforce, JJ.) Rattan 
Devi t>. Muno. 48 I. C. 776 : 117 P. R. 1918. 


CUSTOM (PUNJAB)— Adoption—Eligibility. 

- Adoption — Ceremonies. 

No elaborate ceremony except formal giving 
and taking oi the child is necessary to a valid 
adoption in the Punjab. (Ratligan. C.J. and Le 
Rosstgnol, J.) Gopichand v. Malan. 

48 I. C. 373 : 106 P. R. 1918. 

Adoption — Ceremonies — Giving and 
taking. b 

In the Punjab the strict Hindu Law cere¬ 
monies are rarely observed in lull, and the giving 
and accepting a child in adoption are all the 
essentials of the ceremony. (Shadi Lai and Le 
Rossignol, JJ.) Nikki v. Gujar Mal. 

341 C. 478 : 152 P. W. R. 1916. 

~ " Adoption— Ceremonies — Jains—Ado p- 

tioti by widow. 

Amot g jams a widow has power to adopt and 
no special ceremonies are necessary except that 
the fact should be apparent, and due publicity 
thereof given. (Kensington and Beadon. JJ.) Sri 
Mandarji v. Fateh Chanda. 

149 P. W. R. 1913 : 20 I. C. 553 : 

295 P. L. R. 1913. 

- Adoption—Ceremonies— Datta Hoinam if 

necessary. 

In the Punjab no elaborate ceremonial is 
necessary for an adoption and Datta Homam is 

not essential even from the point of view of strict 
Hindu Law. 3 C. 971 ReJ. on. 7 Mad. 548 : 13 
Mad. 214 Not foil. ( Kensington , O. C. J. and 
Beadon, J.) Diwan Chand v. Dwarka Nath 

271 P. L. R. 1913 : 20 I C. 303 : 

175 P. W. R. 1913. 

- Adoption—Ceremonies. 

The execution of an adoption deed before the 
brotherhood and its registration are sufficient 
and the non-pertormance of the ceremonies is 
immaterial to the validity of an adoption among 
Randhawagats of Amritsar District. (Shahdin 
and Beadon, JJ ) Jiwan Singh v. Pal Singh 
22 P. R. 1913 : 19 I, C. 747 : 214 P.L. R. 1913. 

-- Adoption-Ceremonies—Requisites. 

Among Brahmin agriculturists an unequivocal 
intention to adopt, accompanied by treatment, is 
sufficient, and no elaborate ceremonies are 
necessary. Treatment of a boy as adopted son 
being only for a short time is immaterial when 
the suit contesting the adoption is filed soon afier 
tt.e adoption. ( Johnstone , J ) Prabhu Dayal v 
KaHAN. 78 P. L. R. 1912 : 14 I. C. 479 : 

41 P. W. R 1912. 

% 

Adoption—Eligibility. 1 ‘ 

- Adoption — Eligibility — Sister's son — 

Hindu jats—Hoshiarinir District. 

Having regard to the lact that the riwaj-i-atn 
of the Hoshiarpur District prepared in 1884 and 
1915 declared that the adoption of a sister’s sou 
had the sanction of custom and that the entry 
was supported by instances, the Court held that 
the burden of proving that such an adoption was 
not valid lay on the plaintiff and that they had 
failed to discharge the same. 50 P. R. 1893 • 84 
P. R. 1895: 94 P. L. R. 1911 : 84 P. R, 1917 • 
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CUSTOM (PUNJAB)—Adoption—Eligibility. 

45 P R. 1917 foil. (Scott-Smith and Jafar Ali, 
77.) Naman v. Batan Singh. 4 Lah 102 : 

5 lah. L. J. 253 : 1924 Lah. 37. 

- Adoption — Eligibility— Brother's son — 

Pu njab. 

A sonless proprietor has power to adopt his 
brother’s son under the customary law governing 
the Mahomedan Bhatti Rajput Jats of Dasuya 
Tahsil in the Hoshiarpur district. ( Harrison , 7.) 
Amik v, Wazir. 26 P. W. R. 1923 : 

1924 Lah. 192. 

- Adoption — Eligibility—Daughter's son — 

Dhanoi Jats. 1 

Among Dhanoi Jats of Tahsil Kharar the adop¬ 
tion of a daughter’s son is valid. 68 P. R. 1888 
foil. 50 P. R. 1893 (F. B.) Ref : (Lc Rossignol and 
Campbell , //.* Gurbakhsh Singh v. Mt. Prata- 
po. 2 Lah. 346 : 1922 Lah. 234 

———Adoption — Eligibility — Brother's grand 
son—Xaru Rajputs of Hoshiarpur. 

Under the customary law prevalent among 
Naru Rajputs of the Hoshiarpur Tahsil. the ad¬ 
option of a brother's grandson is valid, the term 
baradarzada qurtti being wide enough to include 
a brother’s grandson. (Chevis and Campbell, 77.) 
Rahmat Khan v. Nazir Ahmad. 

67 I. C. 374 : 57 P. L. R. 1922. 

- Adoption — Eligibility — Daughter's son — 

Special custom — Punjab—Burden of proof — Bish- 
nois of Hissar. 

Inasmuch as the right to adopt a daughter’s 
son is equally opposed to Hindu Law and the 
general customary law throughout the Province 
of Punjab, the burden of proving this special cus¬ 
tom is on the party alleging it. On the evidence 
the Court held that among Bishnois of the Hissar 
District the adoption of a daughter's son is not 
valid by custom. (Shadi Lai, C. J. and Harrison, 
7.) Moti v Bagrawat. 64 I. C. 189. 

- Adoption—Eligibility — Daughter's son. 

A Manj Rajput of the Nakodar Tahsil in Jul- 
lundur district can adopt his daughter's son who is 
also an agnate. (Leslie Jones and Moti Sagar, 
77.) Samand Khln v. Khawaje Khan. 

64 I. C. 17 : 2 Lah. 193. 

-*- Adoption—Eligibility for — Brother — 

Hindu Jats, Ludhiana District— Riwa j-i-am. 

Among Hindu Jats of the Ludhiana District a 
sonless proprietor who happens himself to have 
been an adopted son, is not debarred from exer¬ 
cising the general power of appointing one of his 
kinsmen to succeed him as bis heir. 99 P. R. 
1914: 50 P. R. 1893 Dist. The plff.’s collaterals 
on whom the onus lay had failed to prove that 
the adoption of a brother is invalid among these 
Jats. 44 P. R. 1913; 205 P L. R. 1913 Ref. The 
rule that no adoption can be valid in which the 
mother of the person adopted is debarred from 
marrying the adoptive father does not apply 
amongst agriculturists of Ludhiana ( Rattigan, 
C.J. and Dundas, J.) Jiwa Singh v. Chandi. 

1 Lah. 39 : 73 P. L. R. 1920 : 65 I. C. 935 : 

2 Lah. L. J. 119. 


CUSTOM (PUNJAB)—Adoption—Eligibility. 

-— Adoption — Eligibility—Stranger—Jats of 

Tahsil Fatehabad—Hissar district — Onus. 

The onus of proving that the adoption of a 
stranger is valid by custom among Jats of 
Bangroom, Tahsil Fatehabad. District Hissar, 
rests on the adoptee. (Broadway, J.) Moman v. 
Dhanni. 1 Lah. 31 : 72 P. L R. 1920 : 

55 I C. 869 : 60 P W. R. 1921. 

- Adoption — Eligibility—Brother's daugh¬ 
ter's son—Jats of Jullundur Tahsil — Onus. 

The plff. the adopted son on whom the onus 
lay had failed to prove that by custom among Jats 
of Mauza Manks, Tahsil and District Jullundur, 
the adoption of a brother’s daughter’s son is valid. 
50 P. R. 1893: 20 I. C. 830: 94 p. R. 1913: 90 P. R. 
1914 Ref. (S^adi Lai and Dundas, 77.) Jamiat 
Singh v. Ujagar Singh. 1 Lah. 15 : 

55 I. C. 838 : 71 P. L R. 1920. 

--- Adoption—Eligibility--D aughter's son — 

Ghorewaliar Rajputs of Gharsliankar Tahsil, 
District Hoshiarpur — Riwaj-i-am — Entry in, 
value of. 

Notwithstanding the entry in the Riwaj-i-am 
of the last settlement to the contrary, the custom 
ol adoption of a daughter's son exists among 
Ghorewahar Rajputs of the Gharshankar Tahsil. 
136 P. W. R. 1913: 174 P R. 1883; 113 P. R. 1891 
and 64 P. R. 1894 Ref. (Shadi Lai and Le Ros¬ 
signol, 77.) Umar Baksh v. Shonkhan. 

53 I. C. 404 : 110 P. R. 1919. 

- Adoption — Eligibility—Daughter's son — 

Onus of proving validity. 

The adoption of a daughter’s son, being oppos¬ 
ed to Hindu Law as well as the general agri¬ 
cultural custom of the Province, the presumption 
is against its validity and a person relying upoh 
a special custom or usage must prove it. (Ratii- 
gan, C. 7. and Le Rossignol, J .) Gopi Chand v. 
Mussammat Malon. 48 1. C. 373: 106 P. R. 1918. 

- Adoption—Eligibility for — Sister's son — 

Gosewaha Rajputs. 

The adoption of a sister's son is not allowed by 
custom among Gosewaha Rajputs of Mauza Dod- 
bala, Nawaneshwar Tahsil, Jullundur District. 
The onus of proving a special custom opposed 
to the general custom of the community is on the 
person pleading it. The omission of the reversion¬ 
ers to sue to declare an adoption invalid during 
the lifetime of the widow is no bar to their claim¬ 
ing the inheritance on her death ignoring the 
adoption. (Scott-Smith and Shadi Lai, 77.) 
Abdulla v. Nabia. 45 I. C. 9 : 25 P. W.R. 1918. 

- Adoption—Eligibility for — Sister’s son 

—Hindu jats of Mouza Shena Tahsil and District 
Ludhiana. 

Among Hindu jats of Mouza Shena Tahsil 
and District Ludhiana, the adoption of a sister’s 
son is not valid by custom. (Shah Din, J.) BisHAN 
Singh v. Kishni. 38 I. C. 636 : 29 P. R. 1917. 

- Adoption — Eligibility — Daughter's son— 

Khatris of Lahore. 

Among the Khatris of Lahore, by a rule of cus¬ 
tom, the adoption of a daughter’s son is valid. 
(Shadi Lai and Le Rossignol, 77.) Nikki v. GO- 
JAR Mal. 34 I. C. 478 : 152 P. W. B. 19* 6 - 
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CUSTOM (PUNJAB)—Adoption—Eligibility. 

- Adoption — Eligibility — Sister's son — 

Bajwa Jats , Jullundur District — Onus. 

The adoption of a sister's son or a gift to him 
is not allowed by custom among the Bajwa Jats 
of Jullundur District and the onus of proving 
the contrary is on him who alleges it. (Johnstone 
and Rattigan, JJ.) Natha Singh v. Mangal. 

90 P.R. 1914 : 26 I. C. 812 : 237 P. L. B. 1915. 

- Adoption — Eligibility — Daughter's son 

and niece’s son—Randhawa Jats of Jullundur — 
Onus. > 5 't 

Among Randhawa Jats of the Jullundur District 
the daughter's son or niece’s son cannot be valid¬ 
ly adopted and the onus is on the person setting 
up any custom to the contrary to prove it. 50 P. 
R. 1893, Foil. : 159 P. R. 1890, Dist. (Agnew and 
Shadi Lai , JJ.) Surain Singh v. Jawahir Singh. 
162 P. W. B. 1913: 20 I. C. 839: 281 P. L. B. 1913, 

- Adoption—Eligibility — Daughter's son 

—Awans of Sialkot. 

Among the Awans of Sialkot in the Punjab any 
one asserting that the adoption of a daughter’s 
son is valid must prove a special custom to that 
effect. In the Sialkot District, the adoption of a 
daughter’s son by an Awan is valid by custom. 
(Agnew and Shadi Lai , JJ.) Muhammad Ali v. 
Jamita. 9 P. R. 1914 : 267 P. L, B. 1913 : 

20 1. C. 197 : 225 P. W. B. 1913. 

- Adoption — Eligibility— Collateral-Ran- 

dhava Jat —Riwaj-i-am. >j * 2 - 8 

The Riwaj-i-am of the Amritsar District (1865) 
allows a Randhava Jat to adopt a person from 
among his collaterals irrespective of his degree of 
relationship and age. ( Shah Din and Beadon , 
JJ.) Jiwan Singh v. Pal Singh. 

22 P. B. 1913 : 19 I. C. 747 : 214 P. L. R. 1918. 

- Adoption—Eligibility—Only son — Onus 

of proof. 

Ordinarily, it is no valid objection to an adop¬ 
tion that the appointed heir is the only son of his 
natural father. Where the custom of adoption 
prevails in the parties’ tribe the onus of proving 
the invalidity of a particular adoption by reason 
of any restrictive custom lies upon the person 
who says that it is invalid. (Shah Din and Scott 
Smith. JJ.) Warvamsingh v. Jiwansingh. 

19 I. C. 264 : 205 P. L. B. 1913 

- Adoption — Eligibility — Sister’s son — 

Non-agricultural Banias. 

The adoption of a sister’s son among non-agri- 
cultural Banias is valid for they are not governed 
by the customary law. 24 P. R. 1900 ; 69 P.R. 
1907 ; 86 P. R. 1904 ; 99 P. R. 1909 Con. 34 P. R. 
1885, Foil. (Robertson, J.) Brij Indar Singh v. 
Bansi Lal. 88 P. B. 1912 : 218 P. L. B. 1912: 

17 I. C. 36 : 230 P. W. B. 1912. 

- Adoption — Eligibility — Daughter's son — 

Muhammadan Rajputs of Hissar District — Gift. 

Among Muhammadan Rajputs of Hissar Dis 
trict, the burden of proving the validity of a gift 
to or adoption of a daughter’s son lies upon the 
donee or adoptee because by custom a gift to and 
adoption of a daughter’s son belonging to another 
caste is invalid. (Chevis, J.) Alim Ali v. Nabbu. 

13 I. C. 314 : 12 P. W. B. 1912. 


C UST0M (PUNJAB)—Adoption—Evidence of. 

- Adoption—Eligibility for — Daughter’s 

son — Validity—Burden of proof of special , ustom 
—Entry in a Riwaj-i-am— If sufficient proof. 

Proot of special custom is necessary for the 
validity of an adoption of a daughter’s son on the 
part of the person asserting the same; an entry of 
such special custom in a Riwaj-i-am is insuffici¬ 
ent to establish the same unless it is supported by 
instances in Court. AmoDg Mussalman Jats of 
the Delhi District, there is no custom which 
favours the validity of adoption of a daughter's 
son. (Arthur Reid, C. J. and Johnstone, J ) Na- 
thu v. Rahman. 44 P. R. 1911 : 

198 P. L. R. 1911 : 11 I C. 11 : 85 P. W. R 1911. 

- Adoption — Eligibility — Step-son, sonless 

Arian in Jullundur City, if can adopt. 

In Jullundur City a sonless Arian cannot adopt 
a step-son who does not belong to the same got 
as the adopting parent. (Reid, C. J. and John¬ 
stone, J.) Izim v. Ismail. 45 P. R. 1911 : 

135 P. L. R. 1911 : 10 I. C. 416 : 106 P.W.R. 1911. 

- Adoption—Eligibility for — Wife's rela¬ 
tions or stranger if may be adopted—Mussalman 
Khohar Rajput of Fcrozpur District, 

In the matters of adoption Mussalman Khokar 
Rajput of Ferozpur District cannot make a valid 
adoption of the wife’s relations or a stranger. 
According to the Riwaj-i-am the power is limited 
to Yak Jaddis of a Navasawhois also a Yak 
Jaddi. (Shah Din and Clicvis, JJ.) Niamal v. 
Nura. 

95 P. W.iR. 1911 : 10 I. C. 338 : 169 P. L. B. 1911. 

- Adoption—Eligibility for — Sister's son — 

Khatri non-agriculturists. 

Non-agriculturists Khatris of a village do not 
follow strict Hindu Law in matters of adoption. 
So the adoption of a sister's son is generally valid. 
86 P. R. 1904; 79 P. R. 1907 ; 24 P. R. 1900, Ref. 
(Scott Smith and Ryvcs, JJ.) Suhna Mal v. 
Nanakchand. 4 P. W. R. 1911 : 9 I. C. 36 : 

16 P. L. R. 1911. 

- Adoption — Eligibility — Orphan — Dhus- 

ars of Gurgaon—Central Provinces — Migration, 
Effect of. 

Dhuaars ot Gurgaon, a non-agriculturist tribe 
who settled in the Central Provinces, are govern¬ 
ed by the customary law ol the Punjab in mat¬ 
ters of adoption and the adoption ot an orphan 
is prevalent among them. (Batten and Stanyon. 
J. Cs.) Jai Narain Dhusarv, Ram Kishore 

56 I. C. 822. 

Adoption—Evidence of. 

- Adoption—Evidence of. 

In a case where the power of customary adop¬ 
tion by a sonless proprietor is not disputed all 
that is necessary to constitute an adoption is the 
cleat expression of an intention on the part of the 
adoptive father to adopt the boy concerned as his 
son, and a sufficient manifestation of that inten¬ 
tion is the execution and registration of a deed 
of adoption coupled with a clear declaration in 
court and subsequent treatment as adopted son. 
The proof of such subsequent treatment cannot, 
however, be reasonably demanded in a case 
where very soon after the execution of the deed 
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CUSTOM (PUNJAB)—Adoption—Evidence of. 

of adoption the reversioners of the adoptive father 
sue lor a declaration that the adoption did not in 
fact take place. (Scott Smith and Fforde, J J.) 
Mehan Singh v. Kehar Singh. 

6 Lah. L. J. 39 : 1923 Lah. 523. 

- Adoption—Evidence of — Onus—Jats of 

Gurgaon District. 

The onus of establishing an adoption is on the 
person who claims to establish his status as an 
adopted sou. An adoption among the J a is of 
Gurgam District is presumed to be a formal one. 
Customary adootion is unknown in the territory 
forming part of Old Delhi. (Shadi Lai, C.J. and 
Wilberforcc, J ) Giasu v. Har Dial, 

59 I. C. 82: 6 P. W. R. 1921. 

- Adoption—Evidence of—Agriculturists 

According to the agricultural custom in the 
Punjab ad .ption is t >e customary appointment 
of an heir. (Reid, C. J. and Beadon , J.\ Jot 
Ram v. Hakdayvari. 27 P. B 1914 : 

23 I. C. 527 : 22 P. L. R. 1914. 

- Adoption — Evidence of — Subsequent 

conduct—Treatment by relatives. 

There should be a clear expression of an inten¬ 
tion on the part of the adoptive father to adopt 
the boy concerned as his son. Such intention is 
sufficiently manifested by the execution and 
registration of a deed of adoption coupled with a 
clear declaration in Court and subsequent treat¬ 
ment of the adoptee as adopted son. If the 
collaterals of an adoptive father sue for a declar 
ati'^n in resoect of an adoption without allowing 
him a reisonable opportunity of proving 
continuous subsequent treatment oi the buy as his 
adopted son for a sufficiently long peri id, the 
Court will not grant them a declaraiion simply 
and solely because such subsequent treatment has 
not taken place. (Shah Din, J.) Gurbachna v. 
Bujha. 42 P. R. 1911 : 63 P. W. B. 1911 : 

9 I. C. 821 : 99 P. L. R 1911. 

Adoption—Rights of Adoptee. 

- Adoption—Rights of adoptee—Mu ham’ 

madan Raj tuts of Hoshiarpur Tahsil—Rights of 
appointee's heirs. 

In the absence of a special custom amorg the 
Jats of Hoshiar Tahstl that, in the presence of 
descendants of the appointee’s (adopted son’s) 
natural father, the descendants of the appointee 
are excluded from inheritai cc in his natural 
father’s family simply because he has succeeded 
to the property of his adoptive father, it must be 
held that the tie of kinship with the natural family 
was not dissolved and the fiction of blood rela¬ 
tionship with the members of the new family has 
no application to the appointed (adopted) heir and 
that tne descendants of an adopted son can surceed 
to the estate of the adopted son’s natural family 
in the presence of the descendants in the natural 
family. (Moti Sagar, J.) Isher v. HUkum Singh. 

1923 Lah. 485. 

- Adoption—Rights of adoptee—Succession 

— Onus. 

A valid custom exists among theRoss of Sutana 
in the Panipat Tahsil of the Karnal District by 
which a Widow can adopt a son and that son can 


, CUSTOM (PUNJAB)—Adoption—RightB of Adoptee. 

succeed collaterally. The onus is upon the adop¬ 
tee to prove the custom. (Broadway, J.) Kankaya 
v. Naurang. 1923 Lah. 374. 

- Adoption—Rights of adoptee in natural 

family. 

The ordinary rule under the customary law is 
that an adopted son does not lose the right of 
succeeding in his natural family. The mere 
appointment of an heir would not have the effect 
->f depriving the appointed beir of his right to 
succeed in the natural family. 16 I. C. 712 foil. 
(Abdul Raoof, J.) Nur Din v. Roshan Din. 

1924 Lah. 300. 

- Adoption—Rights of adoptee. 

Where no formal adoption has taken place, an 
appointed heir does not acquire the right to 
succeed to the collateral relation of the person 
who appoints him. (Scott Smith, J.) Ram Kumar 
v. AcHRU. 35 P. L. R. 1918 : 

47 I. C. 17 : 91 P. W. R. 1918. 

- Adoption—Rights of adoptee—Collateral 

succession. 

In Nurpur, Tahsil Garshankar, District Hoshia- 
pur, a person adopted by a Brahman can succeed 
collaterally in the adoptive family. (Shadi Lai, J.) 
Gokal Chand v. Mulki. 

65 P. R. 1916 : 157 P. W. R. 1916 : 
35 I. C. 543 : 1 P L. R. 1917. 

- Adoption—Rights of adoptee—Inherits 

in natural family. 

In Punjab, an adopted son in the absence of all 
other lineal male descendants of the natural 
father, succeeds his natural father to the exclu¬ 
sion of collaterals of natural father. (Chevis and 
Le Rossignol, JJ.) Deyva Singh v. Lehna Singh. 

45 P B 19i6 : 8 P. W. R. 1916 : 
31 I. C- 740 : 44 P. L. B. 1916. 

- Adoption— Rights of adoptee—Appoint¬ 
ment— Effect of. 

The customary appointment of heir in Punjab 
does not dissolve the natural tie as does adoption 
in Hindu Law and the appointor cannot be said 
to be the ancestor of the appointee’s son. (Chevis 
and Shadi Lai, JJ.) MEHRA v. Mangal SiNGH. 

99 P. R. 1914 : 8 P. W R 1915 : 
27 I. C. 393 : 71 P. L. R 1915. 

- Adoption—Rights of adoptee—Collateral 

succession —Appointed heir. 

Among the agriculturists in the Punjab, an 
appointed heir, does not succeed collaterally in 
the family of the person appointing him because 
such heir, is not precluded from succeeding 
collaterally in the natural father's family.' If his 
rights in natural family are put an end to by 
custom, his rights in the other family are given 
effect to. Therefore a • ong Jats of Jargaon 
Tahsil, he cannot succeed collaterally in the 
family of the adoptive father. The entry in 
Rtwaj-i am that he cannot succeed to the natural 
father, does not mean that he should also not 
succeed to the paternal uncle. (Ratligan and 
Beadon, JJ.) Mutsaddi Singh v. Narain. 

40 P. R 1914 : 177 P. L. B. 1014 : 
24 I. C. 894 : 71 P. W. B. 1914. 
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Adoption — Rights of adoptee — Sticccs * 
sion to natural family. 

Among Bain Jats of Garshankar Tahsil of the 
Hoshiarpur District, an adopted son has no right 
of inheritance in his natural family, i Johnstone 
and Shah Din, 77.) Milkhi v. Ra.mdvs. 

55 P. R. 1914 : 133 P. L R. 1914 : 
24 I. C. 477 : 148 P. W R. 1914. 

--—- Adoption—Rights of adoptee—Adopted 

sow dving without lineal descendants—Succession 
to ancestral and self-acquired property . 

According to general agricultural custom, on 
the death of an adopted son without lineal des¬ 
cendants the collaterals of the adoptor succeed to 
the ancestral property and the heirs of the 
adopted son succeed to the self-acquired property 
of the adoptor, and any proof to the contrary 
should be established by special custom. (Reid, C. 
7. and Beadon, 7.) Jot Ram v. Hardware 

27 P. R 1914 : 23 I. C. 527 : 22 P. L. R. 1914. 

-- Adoption-Rights of adoptee. 

By the custom of the Hindu Jats of Jullundur, 
an adoption cannot deprive the adoptor’s agnatic 
relations of their right to succeed to ancestral 
property, though the appointed heir will have the 
right to succeed to his self-acquired or non- 
ancestral property. ( Rattigan and Chevis, 77.) 
Rolia v. Wariam Singh. 94 P R 1913 : 

287 P. L. R 1913 • 20 I.C 454 ! 

177 P. W. R. 1913. 

--- Adoption—Rights of adoptee—Collateral 

succession —Jat Sikhs Tain Taram Tahsil. 

Among the Jat Sikhs of the Tain Taram Tahsil, 
Amritsar District, an heir appointed under 
Customary-Law does not acquire a right to 
succeed to the collateral relatives of the person 
who appoints him. (Reid. C. 7. and Kensington , 
7.) Chittu V. Jawana Singh. 107 P. R. 1913 : 

239 P. L. R. 1913 : 19 I. C. 944 : 

140 P. W. R. 1913. 

- Adoption—Rights of adoptee—Collateral 

—Succession—Gujars of Ludhiana Tahsil. 

Among Gujars of Ludhiana Tashil, an adopted 
son does not succeed collaterally. ( Chevis . 7.) 
Buta v , Moula. 63 P. L. R. 1913 ; 

19 I. C. 430 : 14 P. W. R. 1913. 

- Adoption—Rights of adoptee —Bajwa 

Jats of Sialkot District—Effect of. 

Among Bajwa Jats of Sialkot D strict an adop¬ 
ted person does not lose his ri&ht of succession 
in his natural family as against collaterals. 
68 P. R 1898 : 59 P. R. 1956 : 47 P. R. Foil. 100 
P. R. 1806, Dist. (Chevis, J.) Jiwan v. Dit, 

49 P. R. 1912 : 103 P. W. R. 1912 : 
13 I. C. 649 : 135 P. L. R. 1912. 

- -Adoption—Rights of adopted son—Suc¬ 
cession—Chamban Rajput of Mauza Mad *». 

Tho adopted son of a lambardar can succeed 
in preference to cousin. Among Chanban Rajputs 
of Mouza Madh in Hissar District the adopted 
son of a deceased lambardar , who is a near re¬ 
lation of the deceased can succeed in preierenoe 
to a cousin of the deceased. 14 P. R. 1880 : 2 P 
R. 1883 : 14 P. R. 1886 : 13 P. R. 1892. 12 P. R. 
1892, Rev. and Relied upon. 2 P. R. 1889 : 9 P. 

VOL. 11—107 
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R. 1892, 10 P. R. 1892 Rev. and HP. R. 1892, 
Rev. Dis. ( Meredith . /«'. C.) Nura v. Nasir Din’ 

1 P. R. Rev. 1912 : 27 P. L. R 1912 .’ 

13 I. C. 18 : 5 P. W. R. Rev. 1912, 

—-- Adoption — Rights of adoptee— Bhabra 

Jains of Kailhal—Karnal District—Rights of — 
Adopted son. 

Custom recognises the adoption of collaterals, 
among Bhabra Jains of Karnal District. The 
adopted son becomes a coparcener with the 
adopter in the joint family property and the litter 
cannot thereafter alienate the property by pitt or 
will. (Johnstone and Rattigan, 77.) Aki v. Kun- 
DAN Lal. 74 P. R. 1911 • 255 P. L R. 1911 : 

11 I. C. 843 : 211 P. W. R. 1911. 

Adoption—Rijht to adopt. 

- Adoption— Rights to adopt— Riwaj-i-am 

—Adoption of a stranger. 

The buTden of proof is thrown by an entry in 
the nwaj-i am that Shaslras are followed in the 
matter of adoption on the party alleging that 
an adoption of a stranger with reference 
to a collateral is invalid as according to the 
Hindu Law it is quite valid. A custom making 
ihe adoption invalid is exiremely unlikely. (Leslie 
Jones and Broadway, 77.) Ganesh Das v. Kanshi 
Bai. 3 Lah. L. J. 461. 

- Adoption—Right to adopt — Widow — 

Mahesris of Delhi—Husband's authority or colla¬ 
teral's consent, if necessary. 

In the matter of adoption Mahesris follow cus¬ 
tom and not the strict Mitakshara Law. Among 
them a widow can adopt to her deceased husband 
in cases as in the present one, where her husband 
had separate property and was not a member of 
a joint family. Neither the authority of her hus¬ 
band nor the consent of collateials is necessary to 
validate the adoption. (Shadi Lal, Bevan and Pet- 
man, JJ.) Kalu Ram v. Piari Lal. 1 Lah. 92 : 

55 I. C. 953 : 92 P. L R 1920. 

■ Adoption—Right to adopt—Mohal—Raj¬ 

puts of Fazika—Ferozpore District. 

There is no custom of adoption among Mohal 
Rajputs of the Fazika Tahsil in the Ferozpore 
District, v Broadway, 7.) Ram Singh v. Hari 
Singh. 115 P R 1919:49 1.0.987: 

33 P. W. R. 1919. 

- Adoption—Right to adopt — Widow — 

Authority of husband—Assent of Sapindas. 

A widow can adopt a son to her late husband 
Only when she has been authorised oy ihc latter or 
possibly where her late husband's kinsman assent 
to her adjption and there has been no express or 
implied prohibition by her husband. (Rattigan 
and Scott-Smith, JJ.) Gopi Kishen v. Gopi 
Kishen. 27 P. W. R. 1915 : 27 I. C. 701 : 

67 P. L. R. 1915. 

- Adoption—Right to adopt — Widow — 

Patbans of Kala A fghan. 

There is no recognized custom among the Pa- 
thans ot Kala Alghan, Tahsil, Batala District, 
Gurdaspur, of adoption by a widow unauthorised 
in his behalf by tier husband. (Rattigan and 
Chevis, JJ.) Abdul Rahman v. Rure Khan. 

196 P. L. R. 19 11 : 11 I. <j. 96 : 173 P. W. R. 1911 
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CUSTOM (PUNJAB)—Adoption—Right to contest. 

Adoption—Right to contest. 
—Adoption—Right to contest —Onus of 


CUSTOM (PUNJAB)—Alienation—Ancestral pro¬ 
perty. 


proof. 

A party asserting that land is ancestral and 
thereiore an adoption is bad is required to prove 
his assertion and conjectures cannot be accepted 
as a substitute (or proof. (Broadway and Abdul 
Qnadir, JJ .) Munsha Singh v. Uttam Singh. 

4 Lah. L. J. 31 : 4 U. P. L. R. (Lah.) 18 : 

1022 lah. 65. 


•Alienation — Abadi—Sale of. 


• - Adoption—Right to contest —Collaterals 

Among the agricultural tribes of the Punjab, 
collateral can contest the validity of an adoption 
or alienation so far as non-ancestral property is 
concerned. The mere fact o( cultivating a por¬ 
tion of the ancestral land under tbe adopted son 
or exchanging it does not amount to acquiescence 
on the part of the collateral. [Agnew and Shadi 
Lal y JJ.) Surain Sing v. Jawahir Singh. 

162 P. W. R. 1913 : 20 1. C. 839 : 

281 P. L. R. 1913. 


Adoption—Right to contest. 


A collateral, among Laddu Rajputs of the Uma 
Tahsil, even if removed six decrees, from the 
adopter, has a locus standi to contest the adop¬ 
tion. ( Kensington , J.) Tulsi v. Kirpa Ram. 

214 P. W. R 1912 : 15 I. C. 555 : 

179 P. L R. 1912. 


- Adoption—Right to contest—Objection 

by Agnates. 

According to the custom of agriculturists in the 
Punjab a power of adoption has the same effect 
as regards agnates and presumptive heirs as a 
valid transfer by him of his land by gift to the 
adopted son. The presumptive heirs of the adoptor 
can question its validity unly in cases where a gift 
of the land which would go to the adopted son 
by virtue of his adoption can be impugned by 
those heirs. (Robertson and Shah Din, JJ.) Sant 
Singh v. Sadda. 63 P. R. Ibl2 : 14 I. C. 23 : 

222 P. W. B. 1912. 


•Alienation. 


Abadi. 

Ancestral property. 

Burden of proof. 

Exchange. 

Father’s power. 

Gift. 

Law Governing. 

Necessity. 

Proof. 

Reversioner. 

Right to contest. 

Widow. 

Will. 

Alienation—Abadi. 


- Alienation — Abadi—Mortgage of house 

by non-proprietor. 

In general a non-proprietor cannot alienate the 
site and his right of residence in his house with¬ 
out the consent of the proprietary body and in 
case of alienation the proprietors are entitled to a 
decree for possession. (Martineau , /.) ahmad 
Yar v. Saadullah. 56 I. C. 11. 


Custom allows non-proprietors of Mauza Tuto 
Mazara in Hoshiarpur District to sell their sites. 
(Jones, J.) Nandu v. Punjab Singh. 

35 P. R. 1918 : 45 I. C. 96 : 
62 P. W. R. 1918. 

- Alienation — Abadi — Wajib-ul-arz— 

Karampttra village. 

According to the Wajib-ul-arz of the village 
Karampura Mailsi Tahsil District Multan, Aroras 
can sell their houses with a right of residence 
therein, but ordinary menials cannot. In that 
District a non-proprietor cannot sell his house 
with a right of residence therein. (Scott-Smith, 
J.) Taj Muhammad v. Kanshi Mal. 

135 P.W.R, 1913 : 19 I. C. 864 : 237 P. L. R. 1913. 


-- Alienation—Abadi—Mailk Qabza—Posi¬ 
tion and power of. 

A Malik Qabza is in the position of a full pro¬ 
prietor with the exception that he has some times 
to pay Malikhana to the Government aod has no 
share in the Shamilat in the village. Malik qabza 
has full powers including those of alienation in 
the houses and sites in a village Abadi as full 
proprietors. (Robertson and Shah Din , JJ.) 
Sawan Singh v. Jaffar Khan. 

39 P. R. 1912 :7 P. W. R. 1912 : 
13 I. C. 405 : 13 P. L. R. 1912. 

- Alienation—Abadi. 

The onus probandi of contradicting the general 
custom of the Punjab that without the consent of 
the proprietors, non-proprietors cannot sell a site 
in a village, tails on him who wishes to contra¬ 
dict. The mere absence of any provision in the 
Wajib ul arz forbidding such an alienation by 
the non-proprietors is immaterial. A special 
custom cannot be proved by citiog few instances 
of the exercise of such a right in a large village. 

(Chevis , J.) Ali Mardan v. Mohar Singh. 

4 P. L. R. 1912 : 12 I. C. 532 : 210 P. W. B. 1911. 

Alienation—Ancestral Property. 

-- Alienation—Ancestral land—Gift to 

daughter-Nature of estate taken. 

On the evidence it was held that no family or 
tribal custom had been proved which limited the 
estate of a daughter in ancestral lands gifted to 
her, to a mere life-estate without power of aliena¬ 
tion. (Sir John Edge.) Muhammad Umar Khan 
v. Muhammad Niaz-ud-din 

39 Cal. 418 : 39 I. A. 19 : 6 P. W. B. 1912 
11 M. L. T. 76 : 9 A. L. J. 137 : 15 C. L. J. 172 

12 P. L. R. 1912 : 22 M. L J. 240 
14 Bom. L R. 182 : 16 C. W. N. 458 
126 P. B. 1912 : 13 I. C. 344 (P. C.) 

(1912) M. W. N 77 (P.C.) 

[On appeal from 1 P. B. 1807.] 

- Alienation—Ancestral property—Sonless 

proprietor in Rohtak. 

A sonless proprietor of the Rohtak Tahsil of the 
Rohtak District has unrestricted powers of aliena¬ 
tion in respect of ancestral land, (Martineau and 
Moti Sagar, JJ.) Kala v. Mam Chand. 

4 lah. 282 : 5 Lah. L. 3 . 404 : 

1924 Lah. 102. 
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perty. 

- Alienation—Ancestral property. 

S3le by non-proprietor of standing house i.e„ 
materials of house is ordinarily allowed by cus¬ 
tom. (Martineau , /.) Sardar Din v. Mt. Ajah 
Bibi. 1923 Lah. 394 (2). 

- Alienation—Ancestral land—Son's right. 

If a father bona fide and without collusion or 
intention to injure the reversioners gives consent 
to an alienation by a female in possession of pro¬ 
perty such consent is binding upon his son in a 
suit for a declaration that the alienation shall not 
affect his reversionary rights. But in the case of 
non-ancestral land to which his father is heir, he 
has no such right. (S colt Smith and Zafar AH, 
JJ.) Mt. Jaswant Kaur v. Wasawa Singh, 

5 Lah. L J. 347 : 1923 Lab. 353. 

-- Alienation—Ancestral property — Pro¬ 
perty acquired by pre-emption. 

Property acquired by pre-emption is not ances¬ 
tral property in the hands of the acquirer even 
though the property had at one time belonged to 
an ancestor of the acquirer. 59 P.R. 1909 followed. 

(Martineau , J.) Phui v. Devatia. 

1923 Lah 210. 

- Alienation—Ancestral property—Sonless 

proprietor. 

In respect of alienation of ancestral land in 
the Robtak Tahsil, Rohtak District, a sonless 
proprietor has unrestricted powers. 45 P. R. 
1917 Ref., 73 P. R. 1895 dist. ICampbell , 7.)| Ug- 
gar Sain v. Telu. 4 Lah. 113 : 1923 Lah. 193. 

— - Alienation—Ancestral property — Mort¬ 

gage by agriculturist—Money borrowed for trade. 

Where the mortgage was for trading purposes, 
held : this would not justify an alienation of 
ancestral land by an agriculturist. The previous 
mortgage, (the money on which had also been 
borrowed for trading purposes) cannot be con¬ 
sidered as an antecedent debt because it was in 
favour of the same mortgagee and was effected 
only a few days before the mortgage in dispute 
and the two mortgages formed practically one 
• transaction 19 P. R. 1915 Foil. ( Broadway and 
Brasher , JJ.) Md. Usman Khan v. Ata Mohi- 
ud-din. 5 Lah L. J. 304 : 1923 Lah. 142. 

- Alienation—A ncestral properly — Pro¬ 
prietor and non-proprietor , rights of. 

Under the general customary law of the Punjab 
non-proprietors have no power of alienation of 
site in villages and there is no special custom to 
the contrary in mauza khanan in Jullundur Dis¬ 
trict. The acquiescence of some of the proprie¬ 
tors of the alienations of sites of houses does not 
imply an abandonment of their right to the site. 
13 P. R. 1889 50 P. R. 1889, 85 P. R. 1822 foil. 
The mere fact that there are number of houses, 
shops and wells in a village with a population of 
three thousand inhabitants and that it is also a 
place full of artisans whose wares were sold out¬ 
side and there were Khatri Brahmins and other 
non-agricultural tribes as part of the population 
do not constitute the village into a town. (Chevis 
and Campbell , JJ.) Ram Lok v. Bhagwan 
Singh. 13 P. W. R. 1922 : 

1922 Lah. 158. 


CU8T0M (PUNJAB)—Alienation—Ancestral pro¬ 
perty. 

- A liena lion—Ancestra l Property — Proof 

of. 

Where it is shown from the settlement papers 
that the plaintiffs and the last male owner were 
descended from a common ancestor and that there 
has been continued devolution by inheritance of 
the properties in question it is a legitimate in¬ 
ference that the property is ancestral. 72 P. R. 
1913 : 9 P. R. 1914 : 35 C. 1039 foil. ( Chevis , J.) 
Punjabi Singh v. Gulab Singh. 69 I. C. 143. 

- Alienation—Ancestral property. 

Where a Govt, lessee died without fulfilling 
certain conditions of his lease but subsequently 
the Govt, decided to grant and granted proprie¬ 
tary rights in the land to the son ol the deceased. 
Held, that the land was not ancestral in the 
hands of the son. (Leslie Jones and Moii Sagar, 
JJ.) Harji z*. Channan Mal. 

. 63 I. C. 908 : 2 Lah. 195. 

- Alienation— Ancestral proper iy—Other 

land purchased—Land acquired, if ancestral. 

Where a proprietor sells a portion of ancestral 
property and buys another equal to that which 
was sold, and both are parts of the same trans¬ 
action, it is an exchange, and the portion bought 
becomes ancestral. In such a case, if the new 
land is precisely the same in quality and extent 
as that sold, the son or reversioner cannot ques¬ 
tion it. as no question ot necessity arises. (Raoof 
and Harrison, JJ.) Mokha v. Dhan Singh, 

63 I. C. 719. 

--- Alienation—Ancestral Properly—Aliena¬ 
tion of declaration suit foi—Alternative grounds. 

Ordinarily ancestral property would be inalien¬ 
able except for legal necessity and a collateral 
can challenge the alienation on the two grounds. 

(1) That the mortgage had never been made 
and had no legal existence (2) that the alienation 
was null and void, as being without consideration 
and legal necessity, and if the plaintiff fails to 
prove the first ground, it is the duty of the court 
to enquire into the second ground. (Shadi Lai , 
Kt. C. J. Moti Sagar , J.) Indar Singh v. 

Basanta. 63 I. C. 679. 

- Alienation—Ancestral property—Exte n- 

sion of decree. 

Ancestral property does not cease to be ances¬ 
tral merely because, the present owner acquired 
it not by descent but by gift from a collateral, the 
reason for the gift being the common descent of 
the donor and the donee from the same com¬ 
mon ancestor. (Abdul Raoof and Martineau, JJ,) 
Imam Din v. Ram Rattan. 62 I. C. 855. 

- Alienation—Ancestral property—Part of 

the Property proved to be ancestral. 

Where it is found on evidence that a part only 
of the property in suit is ancestral and it is not 
possible to distinguish which part is ancestral, 
the whole property should be considered as self- 
acquired. 35 Cal. 1039, Appl. (Scott Smith and 
Leslie Jones, JJ.) Lehnun v Gupta. 

60 I. C. 520. 

- Aliena lion—A ncesira l Property—Proof 

— Onus. 
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perty. 

The plaintiff has to prove strictly that the land 
is ancestral. 42 P. R. 1910. (P. C.) Foil ( Scott- 
Smith, J.) Fateh Muhammad v. Imamuddin. 

2 Lah. L. J. 188. 

- Alienation—Ancestral property—Pathans 

of Atlock. 

The Pathans of Attock Tahsil have an unres¬ 
tricted power of alienation over their property, 
whether ancestral or selt-acquired. [Broadway, 
J ) Sher Khan v. Alaf Khan. 49 I. C. 391. 

- Alienation — Ancestral properly — Ex¬ 
change of — Reversioner—Suit to set aside. 

Land received ia exchange for ancestral pro¬ 
perty is also ancestral, and the reversioner can 
sue to set aside the sale of the property. ( Scott 
Smith and Martineau , JJ.) Thakur v. Ram 
Singh. 48 1. C. 793 : 120 P. R. 1918. 

- Alienation—Ancestral property — Onus. 

The onus of proving that a particular property 
was ances'ral in the hands of the last male 
owner lies on the person who claims it as such. 
(Scott-Smith, J.) Ram Kaur v. Achhru. 

35 P.L.R. 1918 : 47 I. C. 17 : 91 P.W B. 1918. 

- Alienation — Ancestral property—Self 

acquired property —Moveables, 

Self-acquired property includes moveables 
acquired by income of the ancestral property^ 

(Chevis and Shadi Lai, JJ.) Gulam Jilani 
Khan v. Imdad Ali. 13 P B. 1916: 

33 I. C. 215 : 196 P. W. R. 1915. 

- Alienation-Ancestral property—What is. 

Ancestral property is that which has descended 
to the holder from a male ancestor. Hence a son 
of the adopted son cannot impeach alienations by 
the adoptee of property, which was ancestral in 
the hands of the adoptor. Property which is in¬ 
herited by an adopted son from his adoptive father 
is self-acquired. ( Chevis and Le Rossignol , JJ.) 
Aminchand v. Bhujha. 

107 P. B. 1915 : 32 I. C. 29 : 208 P.W.R. 1915. 

- Alienation—Ancestral property— Awans 

of Mauza Marir Hassain Tahsil, Rawalpindi. 

By custom among Awans of Mauza Manr 
Hassain Tahsil, Rawalpindi a childless proprie 
tor has power to alienate his ancestral property 
in the presence of a first cousin, without necessity 
53 P.R, 18^9: 46 P.R. 1900: 8 P. R. 1906 : 15 P.R. 
1907 : 88 P. R. 1911 : 100 P. R 1912 : 114 P. R. 
1913 : 72 P. R. 1914, Ref. (Shall Din and Le 
Rossignal, JJ.) NuR Ahmad v. Ghulam Hussain. 

56 P. B. 1915 : 51 P. L. B. 1916 : 
30 I. C. 90 : 135 P. W. R 1915. 

- Alienation —Ancestral property—Suit by 

sons to recover — Immorality — Necessity — Onus. 

• Where a Hindu father sold his ancestral house 
to a third person and his son sued for recovery 
of possession, after the father’s death. Held, 
that it lay on the plaintiff to prove the immorality 
of the transaction if he wanted to free himself 
from his liability to pay his father’s debt; and that 
the sale could not be maintained as sale unless 
the vendee proved necessity. Where the sale had 
taken place some 20 years before suit, circum-1 
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perty. 

stantial evidence is sufficient to prove necessity. 
tShadi Lai and Le Rossignol, JJ.) Labhaya v. 
Gopal Das. 78 P. W, R. 1915 : 29 I. C, 891: 

151 P. L. R. 1915. 

- Alienation—Ancestral land—Attachment 

of—Widow of deceased proprietor. 

Ancestral landed property, which has come into 
the possession of a widow as heir of a male pro¬ 
prietor governed by Customary Law is liable to 
be attached at the instance of the deceased 
proprietors’s judgment-creditor in execution of a 
money decree against him. The onus of proving 
that the deceased's estate in the hands of his 
widow is not liable for his just debts lies heavily 
on the person asserting it. ( Shah Din and Le 
Rossignol, JJ.) Bhambul Devi v. Narain Singh. 

39 P. R 1915 : 103 P. W. R 1915 : 
29 I. C 672 : 8 P. L. B. 1916. 

- Alienation—Ancestral properly—Awans 

of Tahsil Talagang—Atlock District. 

The general tendency has, no doubt, been to 
recognize very extensive powers of alienation 
among the Awans but when it comes to a question 
of alienation to strangers their powers are limited. 
46 P. R. 1900-: 8 P. R. 1906 : 15 P. R. 407, Dist. 

( Kensington , C. J.) Sher Mahomed v. Ali. 
Mahomed. 60 P. W. R. 1914 : 25 I, C 715 : 

151 P. L. R. 1914. 

- Alienation—Ancestral property—Neces¬ 
sity—Proof of—Awans of Talagang Thasil , At¬ 
tock District. 

Among Awans of Talagang Tahsil Attock 
District, a proprietor cannot alienate ancestral 
property to the prejudice of his sons except for 
a necessary purpose and the onus is on the per¬ 
son asserting the contrary to prove it. Evidence, 
that a number of alienations have taken place 
and have not been contested is, in the absence of 
particulars and details of those alienations, of 
little value to establish absolute power of disposal, 
over aocestral property. (Raltigan and Scott- 
Smith, JJ.) Lal Khan v. Nura. 72 P L. R. 1914: 

25 I. C. 556 : 233 P. R. 1914. t 

- Alienation—Ancestral property — Child¬ 
less proprietor—Rohtak District. 

In the Rohtak District, the burden of proof as 
to the restricted power of alienation of ancestral 
property by a childless proprietor rests upon the 
person alleging it. (Scott-Smith, J.) Telu v. 
Chuni. 231 P. L. R 1913 : 20 I. C. 373 : 

147 P. W. R, 1913. 

- Alienation—Ancestral property—No evi¬ 
dence — Presumption. 

In the absence of evidence to the contrary, a 
house or other property must be presumed to be 
acquired, and not ancestral. ( Rattigan and Shah 
Din, JJ.) Muhammad Hussain v. Sheru. 

272 P. L. R, 1913 : 20 I. C. 274 •* 

224 P. W. R. 1913. 

-- Alienation—Ancestral property—Unequal 

distribution among sons. 

Awans of Talagong Tahsil, Attock District, are 
not competent to distribute ancestral land unequ¬ 
ally among their sons. The person alleging their 
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CUSTOM (PUNJAB)—Alienation—Ancestral pro- 
p erty. 

competency to do so must prove it. (Rattigan and 
Clievis, 77.) Khuda Baksh v. Ahmad Khan. 

114 P. B. 1913 : 151 P L. R. 1913 : 
19 I. C. 459 : 124 P. W. R. 1913 

- Alienation—Ancestral property—Proof 

— Onus. 

The burden of proving that the entire estate left 
by a land owner is ancestral lies on the person 
who asserts that it is. (Shah Din and Beadon , 
77.) Ala Singh v. Khark Singh. 

253 P. W. R. 1912 : 17 I. C. 392 : 

257 P. L. R. 1912. 

- Alienalion--Ancestral property — Agricul¬ 
turist—Powers of. 

An agjjculturist in possession of ancestral pro¬ 
perty is only a life owner (with very restricted 
rights of alienation) and his reversioners have 
also their own rights of a very real oature with 
regard to such property. (Rattigan and Shah 
Din, 77.) Kadar Baksh v. Sahib Jan. 

75 P. R. 1912 : 192 P. W. R. 1912 : 
16 I. C. 468 : 213 P. L. R. 1912. 

- Alienation — Ancestral property — Lia¬ 
bility for debts of previous holder. 

The creditors of a male proprietor governed 
by customary rules have no charge against 
his ancestral landed property in the hands 
oi the next holder even for a just debt, 
contracted by the decea-ed proprietor. The 
creditor cannot by obtaining a simple money 
decree either against the debtor himself in his 
life-tirae or alter his death against the persons 
who are legal representatives pro tanto of the 
deceased execute his decree after the death of the 
debtor, by attaching the.landed ancestral property, 
which at one time was in possession of the de¬ 
ceased 79 P. W. R. 1911 ; 80 P. W. R. 1911 ; 
Ref. 107 P R. 1887; 84 P. R. 898 ; 18 P. R. 1908 ; 
26 P R. 1911, Rel. 24 P.R. 1894. Diss. (, Kensington , 
Rattigan and Clievis, 77.) Jagdip Singh v. 
Narayan Singh. 4 P. R. 1913 

173 P. L. R. 1912 ; 15 I. C. 866 : 

160 P. W. R. 1912. 

- Alienation—Ancestral Property—Proof. 

The history of the foundation of a village is 
sufficient proof, where no other proof, is avail¬ 
able, whether a certain land therein is ancestral. 
(Johnstone and Chevis , 77.) Jwalav. Indar. 

76 P. W. R. 1911 : 11 I. C. 372 : 181 P. L. R. 1911. 

■ - Alienation—Ancestral property. 

Awans of Talaganj Tashil of the Attock Dis¬ 
trict are competent to alienate ancestral property 
even in the presence of a son. (Shah Din, J.) 
Khudh Baksh v. Waham Ali. 88 P. R. 1911 : 

116 P. W. R. 1911 : 10 I C 36 : 

144 P. L. R. 1911. 

*——- Alienation—Ancestral property — Aoqusi- 

tions. 

Immoveable property purchased from profits of 
ancestral immoveable property is not» ancestral. 
Property acquired by female is not ancestral qua 
her father’s collaterals. (Johnstone and Shah . 
Din, 77.) Ishak Kuar t>. Raja Singh. 

29 P. B. 1911 : 94 P. L. B. 1911 ; 

9 I. C. 608 : 124 P. W. B. 1911. 


CUSTOM (PUNJAB)—Alienation—Father's Power. 

- Alicnation—A ncestral land. 

A khattar of the Attock Tahsil cannot alienate 
ancestral land at pleasure and the burden of pro¬ 
ving that be can do so is on the alienee. (Clievis, 
J.) Kaizl Hussain v. Amir Haider. 

76 P. L. R. 1911 : 9 I. C. 588 : 73 P. W. R. i911. 

Alienation—Burden of Proof. 

- Alienation—Burden of proof—Gakhars 

of Malpur—Gift by sonless proprietor — Riwaji-i- 
am. 

Where the Riwaj-i-arn contains an entry that 
among gakhais a sooless proprietor can alienate 
ancestral property as he liked, the onus is on the 
person who contests the validity of such a gilt to 
prove it. ^eld, also on the other evidence in the 
case, such a right in the sonless proprietor was in 
accordance witu the custom of the land. 
(Mar tine an and Harrison, 77.) Mt. Sardar 
Khan am v. Amir Zaman Khan. 

3 Lah. 392 : 1923 Lah. 125. 

-- Alienation—Burden of proof—Jats. 

The onus of proving unrestricted p.iwer of 
alienation of ancestral property ot Jat proprietor 
hes originally o n the alienee. 107 P. R, 1887 : 
73 P. R. 1895, Foil. ( Richardson and Rattigan % 
77.) Ganpat Ram v. Bahara. 

73 P. R. 1912 : 14 I. C 252 : 119 P. W. R. 1912. 

Alienation—Exchange. 

- Alienation—Exchange—Suit to set aside 

—Burden of proof. 

Where ancestral land is given in exchange for 
other land by a male proprietor and the tran¬ 
saction is challenged by a reversioner, though 
the initial onus is on the transferee to show that 
the transaction was a prudent one the onus is 
easily discharged if the surrounding circum¬ 
stances show that the transaction was beneficial. 
(Shadi Lal.C J, and Brasher, J .) Nagina Singh 
v. Mota Singh. 1924 Lah. 335 

- Alienation —Exchange—Validity—Test. 

A male proprietor governed by the Customary 
Law may make'an exchange to improve the estate 
or to benefit the person imerested therein. The 
test of the validity of the transaction is whether it 
is a fair and bona fide one, such as may be regard¬ 
ed as an act of good management. (Shadi Lai, 
J.) Nazir v. Amarchand 9 P. w R. 1918 : 

44 I. C. 224 : 156 P. L. R. 1917. 

- Alienation — Exchange. 

A deed of exchange of property of over Rs. 100 
in value would be invalid for want of registra¬ 
tion. (Johnstone, J.) Dalip Singhri v. Munshi. 
74 P. W. R. 1914 ; 24 I. C. 894 : 176 P. L. R. 1914. 

Alienation—Father’s Power. 

- Alienation — Father's power —Sonless 

p*oprielor. 

Custom recognises a .distinction between cases 
where an alienation is by a proprietor having 
sons and by one who has uo sons. (Rattigan and 
Scott Smith, JJ.) Lal Khan v. Nura. 

72 P. R. 1914 : 25 I. C. 6*6 : 

283 P. L. R. 1914. 

- Alienation — Father's power —Awans of 

Talaganj Tahsil. 
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CUSTOM (PUNJAB)—Alienation—Gift. 

The powers of an Awan of the Talaganj Tahsil 
who has sons living are not unlimited when 
dealing with ancestral property. (Rattigan and 
Smith, 77.) Muhammad Khan v. • alel. 

42 P. L R. 1914 : 28 I. C. 934 : 

177 P. W R. 1914. 

Alienation—Gift. 

- Alienation — Gift—Sotiless proprietor — 

Ancestral land—Khulshra Jats — Hosh'arpur Dt. 

Among the Khulshrajats—Tahsil Garhshanker 
Hoshiarpur Dt. there is no custom by which a 
sonless proprietor could give away his ancestral 
land to his paternal aunt’s grandson in the pre¬ 
sence of collaterals. (Sco/f Smith and Abdul 
Raoof, 77.) Nathu v. Banna. 

3 Lah. 344 : 1922 Lah. 426. 

- Alienation — Gift—Family arrangement 

—Effect of. 

Where as a result of a family arrangement 
effected with a sole object of preventing disputes 
between the sons and grandsons of a proprietor 
certain properties or alloted to them presumption 
could not be that the latter were ultimately intend¬ 
ed to get more than the share they would be 
entitled to by succession according to custom. 
{Leslie Jones and Wilber force, 77.) Ahmad Din 
v. Muhammad Tufail. 4 Lah. L. J. 376. 

- Alienation—Gift —Aroras of Taunsa. 

A sweeping provision in the riwaj-i-am that a 
gift cannot be made in favour of a daughter when 
there are near collaterals relating to all the Hindus 
was not intended to govern the Hindus of high 
caste or trading classes residing in towns. Plffs. 
had not succeeded in proving that the aroras of 
Taunsa are governed in the matter of alienation 
by agricultural custom. ( Shadi Lai and Wilber 
force , 77.) Asa Nand v. Roshini Bai. 

68 I. C. 92 : 2 Lah. L. J. 178. 

• Alienation — Gift. 

In the case of a gift made to a family, the heirs 
of the dunor may succeed eventually to the estate 
on the extinction of the line of donees. ( Chcvis 
and Campbell . 77.) Dhannun v. Bhagwani. 

67 I. C. 555- 

-.- Alienation —Gift — Daughter's Sons — 

Hindu jats of Mauza Liddar Tahsil and District 
Jullundur. 

Held that it was not proved in the case that 
by custom among Hindu Jats of Mauza Liddar. 
Tahsil and District Jullundur the gift of ancestral 
property to daughter’s sons is valid. 50 P.R. 1893: 
94 P. R. 1913 ; 1 Lah 15 Ref. ( Leslie Jones and 
Abdul Raoof, 77.) Khushal Singh v . Kanda. 

5 Lah. L. J. 63 : 56 I. C. 931 : 

2 U. P. L. R. (L.) 110. 

- Alienation —Gift —Reverter to donor’s 

heirs—Gift to son-in-laiq—Whether female line 
is excluded. 

Land gifted to a Khanadamad reverts to the 
donor when the line of the descendants of the 
donee both male and female has entirely become 
extinct. Where a daughter is entitled to succeed 
her sons or equally entitled to succeed except in 
the case of a daughter who succeeds as an un¬ 
married daughter in which case she herself holds i 


CUSTOM (PUNJAB)—Alienation—Gift. 

the property until her marriage. A custom to the 
contrary must be proved by the collateral. 
(Chevis and Dundas, 77.1 Shah Mahomed v. 
Fazul Ilahi. 2 U. P. L. R. (Lah.) 103 : 

56 I. C. 913 : 2 Lah. L. J. 475. 

-• Alienation — Gift—Reverter to donor . 

Any permanent fixtures made by the donee 
would on failure of his direct line, goto ihe rever¬ 
sionary owner of the land and not to his colla¬ 
terals who are not also entitled to any compensa¬ 
tion ( Raitigan, C. J.) Harnaman v. Dasondhi. 

1 Lah. 210: 56 I C. 733 : 
112 P. L. R. 1920. 

- Alienation— Gif t — Consideration—Donee 

dying childless—Reversion to grantor's heirs. 

Where a gift is made to a stranger for con¬ 
sideration there should be no reversion of the land 
gifted to the donor's family. ( Broadway , J.) Nur 
v. Fateh Muhammad. 65 I. C. 187. 

- Alienation — Gift—Oi a l gift followed by 

deed of confirmation—Delivery of possession. 

Where the donee never obtained possession 
either before ®r after the mutation of her name, the 
donor widow continued in possession in spite of 
the gift during her lifetime and that after her 
death the plaintiff reversioner had been in posses¬ 
sion by receipt of rent from tenants and by pay¬ 
ment of revenue to the Government the decision 
of the Lower Appellate Court declaring plaintiff 
to be owner was correct. ( Broadway and Abdul 
Raoof JJ.) Mussammat Nem KUar v. Amrit 
Singh. 1 Lah, L. J. 64. 

- Alienation —Gift —Stranger—Reversion 

to donor’s family. 

The doctrine of reversion of gifled land to the 
donor’s family on the death of the donee childless, 
does not apply to gifts made to strangers. ( Shah 
Din, J.) Dasa v. Mussammat Hiran. 

72 P. L R. 1919 : 51 I. C. 441 : 

47 P. R. 1919. 

- Alienation — Gift — Daughter — Virak — 

Jats of Mauza Harar—Thasil Gujranwala — Will 
—Resident son-in-law. 

A custom among Virak Jats of Mauza Harar in 
Thasi Gujranwala allows male proprietor to 
make a gift of his ancestial property in favour of 
his daughter in preference to collaterals in the 
4th degree. A bequest of ancestral property by a 
male proprietor in favour of his resident son-in- 
law can be allowed so far as the testator’s power 
of disposition is concerned, a gift for the benefit 
of his daughter and her issue. (Shah Din and 
Le Rossignol, JJ.) Shadi v. Alia. 48 I. C. 842. 

- Alienation — Gift—Ancestral property— 

Childless person—Gift to sister’s son—Gujars. 

A gift of ancestral property to the sister’s son 
by a childless proprietor, when there are colla¬ 
terals, is not valid among the Gujars of the 
Jhelum Tahsil, the burden of proving that such a 
gift is valid being on the donee. (Shah Din , /.) 
Muhammad Alan v. Muhammad Hayat. 

87 I. C. 762 : 127 P. B. 1916* 

—- Alienation— Gift — Collaterals—Brah¬ 

mins of Dighal village, Jhajjar tahsil , Rohtak 
District. 


1709 


CIVIL DIGEST, 1911—1923. 


1710 


CUSTOM (PUNJAB)—Alienation-Gift. 

Among Brahmins of Dighal village in the Roh- 
tak District a soilless proprietor cannot make a 
gift of ancestral property to a collaterals entitled 
to shares by inheritance. The question whether 
the property in dispute is ancestral or self acquir¬ 
ed cannot be raised in second appeal ( Leslie 
Jones, J.) Ghansham v. Balak Ram. 

94 P.L. R. 1916: 36 I. C. 216 : 181 P. W. R. 1916. 

- Alienation—Gift by soilless piofrietor. 

Among toe Gujars of the Phillour Tahsil in the 
Jullundar district, a sonless proprietor can gift 
his land to a daughter whose husband was Khana* 
dam ad and to a daughter’s son whom he had 
appointed as his heir. ( Johnstone , C. J. and Che - 
vis, J.) Isa v. Samman. 34 I. C. 936: 

216 P. W. R. 1915: 29 P. R. 1916. 

- Alienation — Gift — Ancestral land to 

daughter in presence of collaterals—Quarashi of 
Hardosheikh. 

A quarashi of village Hardosheikh is em¬ 
powered by custom to make a gilt of his ancestral 
land to his daughter in the presence of his 
collaterals. (Rattigan and Shah Din, JJ.) 
Barkat Ali v. Sultan Bibi. 19 P. R. 1916 : 

33 I. C. 787: 82 P. W. R. 1916. 

- Alienation — Gift — Daughter —Akali 

Nihangs of Taru Taron. 

A gift by an Akali Nihang of his self acquired 
property to his daughter is valid. {Shah Dm and 
Le Rossitnol, JJ.) Palasingh v. Lachmi. 

105 P. R. 1915: 32 I. C. 16: 192 P. W. R. 1915. 

- Alienation — Gijt—Sindhu iJats — Ances¬ 
tral property. 

There is no custom among Sindhu Jats of Kha- 
bra Tahsil, Kasur District, Lahore, enabling a 
proprietor to make a gift of ancestral property 
in favour of a step son of a different got in the 
presence of 4th degree collaterals. ( Rattigan and 
Jones , JJ.) Natha Singh v. Ganda Singh, 

95 P. R. 1915: 31 I. C. 493: 175 P. W. R. 1915. 

- Alienation — Gift — Sharai dower — 

Kltakhi fats of—Salihan mouza, Muzaffagar 
Tahsil, 

Among Khaki Jats of Mauza, Salihan in Tahsil 
Muzaffargarh. a sonless proprietor can validly 
transfer his holding to his wife in lieu of sharai 
dower. The wife has absolute power of disposal 
over property so transferred and a gift of it to 
her daughter cannot be challenged by the re¬ 
versioners. ( Kensington., C. J. and Shah Din, J.) 
Nur Mahomed v. Allah Wasai. 

6 P. W. R. 1015 : 27 I. C. 562 : 85 P. L. R. 1915. 

- Alienation—Gift—Gift to several persons 

—If creates joint tenancy. 

A gilt by a proprietor in equal shares to the 
daughter, her son, and a son by another daugh¬ 
ter does not create a joint tenancy. Such an inci¬ 
dent of property is unknown to the customary 
law. (Johnstone and Rattigan, JJ.) Nabi Baksh v. 
Mehr Bibi. 89 P. R. 1914 : 28 I. C. 797 : 

286 P. L R. 1915. 

— - Alienation — Gift—Reverter to heirs of — 

donor—Extent of right . 


CUSTOM IPUNJAB)—Alienation-Gift. 

The right of reversion in the heirs of the donor 
or appointer is limited to the property over which 
he had no absolute power of disposition. (Reid, 
C. J. and Beadon, J.) Jot Ram v. Hardavari. 
22 P. L R. 19i4: 23 I. C. 527 : 27 P. R. 1914: 

- Alienation — Gift—Arams of the Hoshi- 

arpur District—Gift by male proprietor to one 
reversioner to exclusion of others. 

Among the Arains of the Hoshiarpur District, 
a male proprietor cannot gift away his ancestral 
property to one reversionary heir to the exclusion 
of the others. (Beadon and Scott Smith, JJ.) 
Miran Baksh v. Nathu. 11 P. R. 1914 : 

22 I. C. 944 : 121 P. L. R. 1914. 

- Alienation — Gift—By sonless proprietor 

— Estoppel. 

Where ancestral lands are gifted away by a 
sonless proprietor and the reversioners both by 
conduct and action acquiesce in the same, they 
cannot afterwards question the alienation. (Rat¬ 
tigan and Beadon , JJ.) Khazana v. Warvama. 
105 P, W. R. 1914: 22 I. C. 607: 205 P. L. R. 1914. 

- Alienation — Gift—Arain of Tahsil and 

District Gujrat. 

Under the customary law, an Arain of Tahsil 
and District Gujrat is competent notwithstanding 
reversioners to gift his property to his daughter 
and her husband who lived with him. (Reid, C.J. 
and Kensington, J.) Ghulam Muhammad v. 
Daswandhi. 104 P. R. 1913: 21 I. C. 845: 

272 P. L. R. 1914. 

- Alienation — Gift—Ancestral property — 

Gift to daughter by sonless proprietor in presence 
of collaterals, if valid—Awans of Hoshiarpur 
District. 

Among Awans of Lamina in Hoshiarpur Dist¬ 
rict a gift by a sonless proprietor of ancestral 
land to a daagbter is valid even in the presence 
of collaterals in the 4th degree. (Rattigan und 
Scott Smith, JJ.) Nathu v. Fathu. 101 P.R. 1913: 

8 P. L. R. 1914: 211. C. 722: 15 P. W. R. 1914. 

- Alienation — Gift—Childless proprietor — 

Jats of Kazhia tribe—Sliahpur District. 

Among Muhammadan Jats of the Kathia tribe 
a childless proprietor cannot make a gift of his 
ancestral property to his sister's son. (Kensington 
and Beadon, JJ.) Taj Muhammad v. Islam. 

95 P. R. 1913: 343 P. L. R. 1913: 21 I. C. 681: * 

230 P. W. R. 1913. 

- Alienation — Gilt—Daughter—Right to 

question—Agnates of 5th degree. 

Among the Khokars of the Shahpur District, to 
make a gift to a daughter binding on the rever¬ 
sionary heirs, it must receive the consent of the 
donor's sons or near agnates. When agnates in 
the 5th degree happen to be the immediate heirs, 
they cannot be excluded from the category of 
near agnates whose consent is necessary to make 
a gift valid. (Kensington and Beadon, JJ.) Sahi- 
ban v . Muhammad. 72 P. R. 1913 : 

294 P. L. R. 1913 : 20 I. C. 522: 214 P. W. R. 1913. 

- Alienation—Gift—Nangial Rajputs of 

Rawalpindi Tahsil. 
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CUSTOM (PUNJAB)—Alienation—Gift. 

Among Nangial Rajputs of the Rawalpindi 
Tahsil a sonless prop ietor can make a valid gift 
of the whole of his ancestral property to his son- 
in-law in the presence of a first cousin. (Reid, C. 
J. and Rattigan , J.) KARM Din v. KhattaR 

64 P. R. 1913 : 238 P. L. R. 1913 : 
20 1. C. 481 : 186 P. W R. 1913. 

■- Alienation — Gift — Reversion—Succession 

—Gifted property—Collaterals of donor — Khat- 
tars of AHock District. 

Among Khattars of the Attock District collater¬ 
als of the donor are excluded by the heirs male 
and female ot the donee. 12 P. R. 1892 Rel.; 32 
P. R. 1895 : 129 P. R. 1893 : 14 P. R. 1907 Dist. 
(Agnew and Shadi Lai . JJ.) Shahanchi Khan v. 
Begum Jan. 286 P. L. R. 1913: 191 P. W R. 1913: 

20 1. C. 451 : 13 P. R. 1914. 

- Alienation — Gift— Daughters son—Right 

of after born son to impeach. 

A sonless mahommedan agriculturist is per¬ 
fectly competent to make a gift of one half of his 
non-ansestral propeity in favour of daughter’s and 
sister's sons and it cannot subsequently be im¬ 
peached by the donor's alter born son, especially 
when a collusive suit is instituted by the father 
on behali of bis minor son. (Kensington and 
Shahdin, JJ.) Dur Muhammad Khan v . Pirran 
Ditta. 64 P. L. R. 1913 : 19 I. C. 434 : 

13 P. W. R. 19 i 3. 

.. Alienation—Gift by Widow to daugh¬ 
ter's son — Jats. 

Among Jats of Mangat got at Jatana, a gift of 
ancestral property to a daughter’s son consented 
to by the daughter accelerates his succession as 
her heir and collaterals in the 7th degree cannot 
question the gift. (Reid, C. J. and Chevis, J.) 
Musammat Partapo v. Asaram. 

208 P. L. R. 1913 : 
221 P. W. R. 1913 : 19 I C. 211 : 96 P. R. 1913. 

• - Alienation—Gift—-Reversion to donor's 

family—Gifl to Khanad.imad. 

A gift to a khanadamad is for the benefit of 
the khanadamad's wife and her male issue. The 
property gifted would revert to the donor’s 
family in all cases where the daughter’s direct 
male descendant's have died out. (Reid, C. J.) 
Fateh Ali v. Muhammad Hayat. 

68 P. W. R. 1913 : 18 I. C. 818 : 

197 P. L. R. 1913. 

- Alienation — Gift—Reverter to donor’s 

line. 

If the donee leaves any descendants, male or 
female, behind him, the collaterals of the donor 
cannot take it back. (Kensington and Chevis , JJ.) 
KAMAN V. SUMAND KHAN. 

15 I. C. 99 : 228 P. W. B. 1912. 

• - Alienation—Gift to a daughter—Formal 

delivery of possession unnecessary—Benefit of 
son in law. 

Where a Gujar in the Gujarat District executed 
and registered a deed in favour of his daughter, 
held, that there was an irrevocable gift to the 
daughter, that formal delivery of possession was 
not esstential, and that the gift enured to the 


CUSTOM (PUNJAB)—Alienation—Gift. 

benefit of the son-in-law if the daughter died 
issueless. 134 P.R 1894. Foil. 12 P.R. 18fc2 (F.B.) 
22 P. R. 1893 and 54 P. R. 1897 Dist. (Johnstone 
and Rattigan, JJ.) Raja v. Jannat Bibi, 

79 P. W. R. 1912 : 40 P, R. 1912 : 

13 I. C. 409 : 94 P. L. R. 1912. 

# 

- Alienation— Gift—Mahomedan law. 

A gift of ancestral land by a sonless rnuha- 
madan Jat of Mauza Taras Sahsil Issekhal to his 
wife and daughters is valid against collaterals 
in the 5th degree. (Reid, C.J. and Johnstone J.) 
Taja v. Jatti. 

72 P. R. 1911 : 12 I. C. 955 : 257 P. W. R, 1911. 

- Alienation—Gift —Ancestral property — 

Matrimonial alliance between children of donor 
and donee—Extinction of donee's family the last 
male holder leaving a widow—Property to whom 
reverts—Limitation for recovering such property. 

Ancestral property gifted on account ot a 
matrimonial alliance between the children of the 
donor and the donee reverts to the former’s re¬ 
versioners on the extinction of the latter’s 
family. A suit to recover such property is govern¬ 
ed by Article 144 of Limitation Act, but it the 
last male holder leaves a widow article 141 
applies, the period of limitation being 12 >ears 
frem the death of the last male in the former 
cases and from the death of the widow in the latter. 
(Johnstone and Chevis, JJ.) Jawala v. Indar. 

76 P. W. R. 1911 : 11 I. C. 372 : 181 P. L. R. 1911. 

- Alienation—Gifl — Daughter's sons. 

Among Kahn Jats of Tahsil Shakargarh, 
District Gurdaspur, a sonless proprietor can make 
a valid oral gilt of ancestral land in favour ot his 
daughter's sons, whose lather was his jawagliart 
or resident son-in-law. (Hied, C. J.) Hornam 
Singh v. Lachman Singh. 16 P. R. 1911 : 

38 P. W. R. 1911 : 10 I. C. 857 : 90 P. L. R. 1911. 

-- Alienation—Gift — Daughter. 

A sonless proprietor among Arains of Mauza 
Dholewala in the District of Ferozporc, has 
the power to make a gitt of a portion of his an¬ 
cestral land in favour of his daughter whose 
husband is the donors ghar-jawi or resident son- 
in-law. (Shah Din , J.) KaRamdin v. Jis. 

13 P. R. 1911 : 86 P. L R. 1911 : 

10 I. C. 854 : 111 P. W. B. 1011. 

- Alienation — Gift—Gift of ancestral land 

by widow to daughter’s son—Nara Rajputs of 
lahsil Piullour, Jullundur District — Succession. 

Among Naru Rajputs of Tahsil Phillour in the 
District of Jullunder, daughters are excluded from 
inheriting ancestral property by collaterals relat¬ 
ed in the fifth degree. A gitt by a widow of her 
husband’s land in favour of his daughter’s son is 
not valH without the consent of the collateral 
even if the donee be also a collateral of her hus¬ 
band. The assent to such a gift by the mother of 
a minor collateral does not bind him. A colla¬ 
teral by acting as a Sarborah Lambardar of the 
minor donee who has got (htLambardari in virtue 
of such gift, is not estopped from contesting it* 
validity. But the collaterals who, before or after 
the death of the widow, agree that the mutation 
of names as regards the gifted property should be 
effected in favour of the donee cannot be allowed 
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to challenge the gift. (Johnstone and Chevis, JJ.) 
Kahaire Khan v. Ghulam. 238 P. L. R. 1911 : 

46 P. W. R. 1911 : 10 I. C. 387 : 32 P. R 1911. 

- Alienation— Gift—Sonless Arain. 

A gilt by a sonless Arain proprietor of Tahsil 
Jullundur to his married daughter, in the pre¬ 
sence o( the 3rd degree of collaterals, is valid and 
is not invalidated by the unchastity of the donee. 
(Rattigan, J.) Sandah v. Rahmeti. 

100 P. L. R. 1911 : 9 I. C. 823: 75 P. W. R. 1911. 

- Alienation — Gift—Tharklians of Sialkot 

—Dunlop smiths compilation. 

Among the Tharkhans of the Sialkot District a 
male proprietor cannot give more than a 1/20 
share of his ancestral immoveable property to his 
daughter to the prejudice of his collaterals of 
the fifth degree. The customary law of the Sial¬ 
kot District compiled by Dunlop Smith in 1895 is 
more reliable than the Riwaj-i-am of 1865. 
[Johnstone and Shah Dm, JJ.) Rahim BUKsh v. 
Natta. 23 P. R 1911 : 60 P. L. R. 1911 : 

9 I. C. 453 : 61 P. W. R. 1911. 

- Alienation — Gift — Will — Paihans of 

Charsadda — Peshawar—Sonless Proprietor — Be¬ 
quest to daughters . 

The distinction under Customary Law between 
the power of gift inter vivos and the power of 
testation is a matter of degree and form only, 
and where the power of gift is shown to exist, an 
initial presumption arises that there is a co-ex- 
tensive power of testation. Where the practice ot 
gift-making has established itself, the effect must 
be to incline public opinion favourably towards the 
practice of testamentary bequests which are re¬ 
ally in the nature of deferred gifts which are 
more easily revocable. They are undoubtedly 
special customs upon special points existing 
among the various Pathan tribes of ihe Char¬ 
sadda and Peshawar Tahsils, but there is a strong 
presumption that their customs are substantially 
similar, unless some special reasons for diver¬ 
gence can be established. The power of a son¬ 
less proprietor to make a bequest in favour of 
his daughters, was held to be established among 
the Pathans. No restriction exists upon the 
testamentary power of a Mahammadzai pro¬ 
prietor except that which prohibits, in certain 
circumstances, the disinheritance of sons. ( Pipon , 
J. C.) Abdul Manan v. Mt. Faroqa. 

73 I. C. 79. 

Alienation—Law Governing. 

- Alienation—Law governing — Gift—Dau¬ 
ghter—Sheik An saris. 

A limited right of a daughter in property gifted 
to her by her father, cannot be inferred from the 
fact that a widow has, by custom, only limited 
rights in her husband's property. Nor has evi¬ 
dence that a Muhammadan father is prevented by 
some local custom from giving the whole of his 
property to one of his sons, any bearing on his 
powf r to give the whole of his property to his 
daughter. The Sheikh Ansari Pathans of Basti 
Danishmandem, District Jullundur, are not gover¬ 
ned by agricultural cu-tom. A gift by a sonless man 
to his daughter conveys an absolute estate pre- 
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sumably. (Sir John Edge,) Muhammad Umar 
Khan t>. Mahamad Niazuddin Khan. 

39 Ca! 418 : 126 P. R. 1912 : 6 P. W. R. 1912 
11 M. L. T. 76 : 9 A L. J. 137 : 15 C. L. J. 172 

12 P. L. R. 1912 : 22 M. L J. 240 
14 Bom. L. R. 182 : 16 C. W. N. 458 : 39 I. /». 19 
13 I. C. 344 : (1912) M. W. N 77 (P. C.) 

[Od appeal from 1 P. R. 1907.] 

- Alienation—Law governing—Brahma ns 

of Gokalgarh—Ambala District—Hindu Law. 

The Brabmai s of Gokalgarh in the Ambala 
District are not governed in the matter of aliena¬ 
tion by agricultural custom but by Hindu 
Law. [Shadi Lai, C\ J. and Zafar Ali, J ) Saliq 
Ram v. Badhawa. 4 Lah. 254 : 

5 Lah. L. J, 471 : 1923 Lah. 601. 

- Alienation-Law governing—Residential 

houses, transfer of. 

The custom as to transfer of tenancy without 
the consent of landlord was held to be not proved 
in this case with the following observation. 
There is a tendency in this province to set up in 
villages, customs which are subversive of the 
rights of property, as for example, in the present 
case a custom which, in fad, takes from the 
zamindar the right to the site of a tenant's holding 
on the deteimination of the tenancy. The claim 
of a tenant to transfer a right of residence really 
amounts to this, for it means that the tenant, may, 
by assignment, transfer to a stranger a right of 
residence without the consent of ihe zamindar to 
force upon the latter a tenant who may be dis¬ 
tasteful to him. It prevents the landlord Irom 
resuming the occupation of his land when a ten¬ 
ant selected and appioved of by him, chooses to 
give it up. It is the change of a right of a tenancy 
into a right of permanent occupancy. \Abdul 
Raoof and Mali Sagar, JJ.) Sewa Singh v. Ghu¬ 
lam. 1923 Lah. 467. 

- Alienation-Law govcrning-Rohtak Tah¬ 
sil —Riwaj-i-am. 

In the Kohtak tahsil a proprietor has very wide 
powers of alienation and an alienation by him 
can be challenged only on grounds valid under 
Hindu Law. A very large part of the customary 
law regarding restrictions on alienation is purely 
case made law and the law primarily applicable 
to Hindus is Hindu Law modified by custom. 20 
I. C. 373 Appr. In the Robtak tahsil the riwaj-i- 
am places upon the plff. the onus of proving that 
he has a right to aitack the alienation. ( Le Rossig- 
nol, J.) Giani v. Tek Chand. 11 P. L. E. 1922: 

1922 Lah. 69. 

- Alienation—Law governing—Aroras of 

Taunsa town—Powers of alienation. 

Where the deceased belonged to a mercantile 
community and was a resident of a town he 
would be presumed to be governed by his per¬ 
sonal law in the matter of alienation and the per¬ 
sons who claim lo the contrary must establish 
the existence of custom overriding the personal 
Law. The Riwaj-i-am contains merely an expres¬ 
sion of opinion. It cannot be raised to the dignity 
of a custom unless followed in practice for a suffi¬ 
ciently long period and recognised as binding by 
the members of the particular community. A pro¬ 
vision in the Riwaj-i-am that a gift cannot be 
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made in favour of a daughter in the presence of 
near collaterals is too sweeoing to govern all 
Hindus residing in towns. Aroras of Taunsa are 
not governed in the matter of alienation by agri¬ 
cultural custom. (Shadi Lai and Wilberforce , JJ.) 
Asa Nand v. Mt. Roshni Bai. 68 I. C. 92 : 

2 Lah. L. J. 178. 

- Alienation—Law governing — Saibalkha- 

Iris. 

Saibalkhatris of Dinga, Gujarat District, are 
not governed by agricultural custom in matters ol 
alienation. ( Broadway , J.) Lachman Das v. Gan- 
ga Ram. 64 I. C. 264. 

-- Alienation—Law governing — Gujrat — 

Khatris of Golpur. 

Khatris of Golpur, Tahsil Find Dadan Khan, 
District Jhelum, are governed by agricultural cus¬ 
tom in matters of alienation. Having regard to 
the facts U) that the Khatris of Golpur formed a 
compact village community and (2) that all with 
very few exceptions earn their living by agricul¬ 
ture, tilling the soil with their own hands and that 
this has been the occupation of the Khatris of the 
village from the time when the village was found¬ 
ed, the onus is on those who allege that the 
Khatris of Golpur are not governed bv agricul¬ 
tural custom to prove the assertion. 50 P. R. 1895; 
51 P. R. 1901 ; 16 P. R. 1906 ; 23 P. R. 1914 ; 63 
P. R. 1910 ; 107 P. R. 1901 ; 5 P. R. 1906 ; 12 
P. R. 1906 ; 59 P. R. 1908 Ref. ( Marlincau , /.) 
Hika Nand v. Hayat Mohammad. 64 I. C 180 : 

4 U. P. I. B. (Lah.) 6. 

- Alienation—Law governing—Sayads of 

Ala waipur. 

In matters of alienation Savads of Alawalpur in 
the Jullundur District, are not governed by agri¬ 
cultural custom but by Mahoinedan Law. (Leslie 
Jones and Marlincau , JJ.) Khushi Mahomed v. 
Baku Mal. 64 I. C. 8. 

- Alienation—Law governing—Arains of 

Jullundur City—Custom or Personal Law. 

To apply the initial presumption against the 
power of alienation under the C istomary La.v it 
has to be proved not merely that the family be¬ 
longs to an agricultural tribe but also that its main 
occupation is agriculture. There is no presump¬ 
tion in the case of a family which though originally 
belonging to an agricultural tribe has altogether 
drifted away from agriculture as its main occupa¬ 
tion and has settled for good in urban life and 
adopts trade, industry or service as its principal 
occupation and means and source of livelihood. 
55 P. R. 1908 Ref. There is no presumption that 
Arains of Jullundur City, are governed b) custom 
122 P. R. 1916 Ref. ( Petman , /.) Ghulam 
Mohammed v. Buka. 2 U. P. L. B. (L-J 25 : 

14 P. W B. 1920 : 8 P. L B. 1920 : 54 I. C. 387 : 

2 Lah. L. J. 27. 

—Alienation — Law governing—Sale by 
elder brother as guardian of minor—Arains of 
Munaffargarh District — Riwaj-i-am — Maho- 
medan Law. 

The custom of alienability of land by an elder 
brother as guardian of his minor brother among 
Mahomedans set out in the Riwaj-i-am of 
the Muzaffargarh District, though unsupported by 
instances, was in accord with that prevailing 
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generally in the Punjab under which a guardian 
in the case of Hindus and the Sikhs can alienate 
his ward’s property for a necessary purpose. As 
it could not be said in the present case that the 
Riwaj-i-am was imperfectly compiled, the entries 
are strong evidence of the ezister.ee of the alleged 
custom and shift the onus cn to the plfls. although 
the custom is contrary to the personal law of 
Mahomedans and the entries are unsupported by 
instances. 44 Cal. 749 (P.C.l Foil. ; 7 P. R 1916 ; 
84 P. R. 1917 Dist. (Scott-Smith, J.) Sanun Ram 
v. Alla Baksh. 53 I. C. 435 : 

183 P. B. 1919. 

-—'—7- Alienation-Law governing — Mukhatari- 
clari rights—Tarkhans of Mouza Bhatigi—Attock 
District. 

Tarkhans of Mauza Bhangi, Attock District, 
are governed by the ordinary agricultural custom 
and among them a mukhararidar has no right to 
sell his holding except for valid necessity even 
when the vendee is a representative of the superior 
landlord, who created the mukhararidar rights. 
47 P. R. 1900, • J01 P. R. 1906 Disl. ( Johnstone , 
C. /.) Ahmed v. Samand. 56 P. B. 1917 : 

41 I.C. 814 : 131 P W. B. 1917. 

-- Alienation—Law governing—Brahmins 

of Man village in Tahsil Phillour , District Jul- 
lundcr. 

Presumably Brahmans of Man village are in 
matters of alienation governed by Hindu Law. 
Therefore the onus of proving a custom lies on 
the person asserting it. (Shah Din, J .) Tulsi Ram 
v. Nathu. 39 I. C. 93 ; 5 P. B. 1917. 

- Alienation—Law governing—Gift—Will 

— Distinction—Pathans of Mamanpur. 

Among the Pathans of Mamanpur in Attock 
District, there is no restriction on alienation by a 
male proprietor. Similarly there is no distinction 
in principle between a power to gift and a power 
to bequeath. (Le Rossignol, J.) Akbar Khan n. 
Khan Bahadur. 69 P. B. 1916 : 

131 P. L. B 1916 ; 35 I. C. 335 : 

120 P. W. B. 1916. 

--- -Alienation —Law governing —Khojas 

of District Jhang—Burden of proof. 

The Durden of proving that the power of 
alienation of a Khoja of District Jhang is res¬ 
tricted by custom is upon him who alleges it as 
the Khojas are generally traders and not agri¬ 
culturists. A deed where by a Khoja of District 
JhaDg settled some landed and house properties 
upon his wife was held to be valid and operative. 
(Shadi Lai and Jones, JJ.) Amir Din v. Sahi 
Ban * 87 P. W. B. 1816 : 33 I. C. 752 : 

90 P. B. 1916. 

- Alienation —Law governing — Kalal 

custom. 

The Kalas of Alawalpur depended on service 
from the time of their arrival there. One member 
of the small community gave land to a daughter 
and her son. The alienation was questioned by 
the donor s brother. The burden of proof that 
they were not governed by a personal law lay on 
the plaintiff which he failed to discharge. ( Shah 
Din and Chevis, JJ.) Diwan Singh v. Paro. 

89 P. B. 1916 : 33 I. C. 529 : 70 P. W. B. 1916. 
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- Alienation—Law governing—Brahmans 

of Una Tahsil. 

Brahmins of Dangoh Khurd in the Una Tahsil 
of the Hoshiarpur District are governed in matters 
of alienation by agricultural custom and not 
Hindu Law, (Shah Din, J.) Ram Lai. v. Gopi. 

24 P. E. 1914 : 25 I. C. 710 : 

58 P. W. E. 1914 : 196 P. L. E. 1914. 

- Alienation—Law governing—Test of — 

Application of custom. 

True test to determine whether Customary 
Law applies or not is to see whether agriculture 
is followed as a livelihood. Mere proprietorship 
of land for 6 or 7 generations does not raise pre¬ 
sumption of agricultural custom in matters of 
alienation. Nor does investment of money in land 
raise such presumption. (Ricd, C. J. and Bcadon, 
J.) Rukman v. Kirpa Devi. 838 P. L. E. 1913 : 

22 I. C. 134 : 209 P. W. E. 1913. 

- Alienation—Law governing — Custom — 

Personal Law—Pirzadas of Hansi —Wajib-ul-arz 
— Ortus. 

The families of Pirzadas of Hansa, are not 
governed by agricultural custom in matters of 
alienation. The onus of proving the contrary is 
on those asserting it. The burden of 
proving that a family follows agricul¬ 
tural custom as regards alienation of lands 
is on those who set it up. There is no 
presumption that because a family has departed 
from its personal law in one such respect as, 
exclusion of daughters in inheritance it adopted 
agricultural customs in all other respects. A 
Wajib-ul-arz holds good only for a particular 
settlement and a recital in an old Wanbul-arz 
not repeated in later ones and unsupported by 
instances is not valuable. (Kensington and 
Chevis, JJ.) Islam v. Hari Lal. 

7 P. W. E. 1914 : 21 I. C. 944 : 16 P. L. E. 1914. 

- Alienation—Law governing — Restric¬ 
tions on alienation—Pathans cf Kunjwara , Dis¬ 
trict Karnal. 

The Pathans of Kunjwara are governed in 
matters of alienations, by Muhammadan Law and 
not by custom. The presumption in favour of a 
restricted power of alienation of ancestral pro¬ 
per y applies to members of agricultural tribes 
who are members of village communities. But 
where they have drilted away from agriculture as 
their main occupation, the presumption no longer 
applies (Agnew ana Shadi Lal, JJ ) Nathu v. 
Rafiq Muhammad. 270 P. L. R..1913i 

20 I. C. 207 : 171 P. W. E. 1913. 

- Alienation—Law governing—Brahmans 

of Gujar Khan Tahsil — Gift. 

Brahmans of Gujar Khan Tahsil, Rawalpindi, 
are governed by agricultural custom, which 
limits alienation of ancestral property. A gift of 
ancestral property by blind grand-parents to their 
daughter’s son, who with h '13 mother lived with 
them, is valid. (Reid, C. J. and Kensington , /.) 
Tall Das v. Malik Singh. 2 P. B. 1914 : 

188 P. W. E. 1913 : 19 I. C. 855 : 

236 P. L. B. 1918. 

- Alienation—Law governing—Khattries 

of Maun trill a in Gujar Khan Tahsil, Rawalpindi 
District. 
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Khattries of Mauntrilla in Gujar Khan Tashil, 
Rawalpindi District, are governed by Hindu Law 
and not agricultural custom in matters of aliena¬ 
tion and inheritance and a gut by a widow of her 
husband’s separate property in favour of her 
daughter and daughter’s son cannot be impeached 
by the revers oner. (Reid, C. J. and Robertson, 
J.) Labii Singh v. Gurucharan Singh. 

54 P R. 1913 : 62 P. W. R. 1913 : 

19 1. C. 730 : 131 P. L. R. 1913. 

——- Alienation —Law governing —Qureshi 

Sheikhs of Oasba Thorn, Tahsil Null, District 
Gurgaon—Gift by widow to collateral of husband. 

In the matters of succession the (Juieshi 
Sheiks of Qasba Thoru, in Tahsil Null of the 
Gurgaon District are not governed by Muhaine- 
dan Law but by custom. A gift by a wido.v in 
favour of one of the collateials of her deceased 
husband to the exclusion of others is invalid. 
(Shah Din and Scott Smith, JJ.) Zaka-Udi>in v. 
Sarajuduin. 

79 P. R. 1912 : 217 P. W. R. 1912 : 

16 I. C. 772 : 221 P. L. K. 1912. 

- Alienation —Law governing — Conver¬ 
sion, if affects Powers of alienation. 

An agriculturist, governed by the ordinary 
Customary Law. cannot by.changing his religion, 
(e.g., a Musalmau Rajput embracing Christianity) 
deal with ancestral property in a manner different 
from that in which lie would have been entitled 
to deal. (Rathgan and Shall Din,JJ.) BADAK 
Baksh v. Sahib Jan. 75 P. R. 1912 : 

192 P. W. R. 1912 : 16 I. U. 468: 

213 P. L. E. 1912. 

- Alienation —Law governing — Maho- 

tnedan Law—Kashmiris of Jhclum — Will. 

A bequest by a male proprietor a Mahomedan 
Kashmiri of Jhelum District of the whole of his 
self-acquired property in favour of his daughter 
or her issue to the exclusion of his widow and 
brother is valid by custom. Where a widow 
sues for possession of the entire property left by 
her husband on the allegation tbat the parties are 
governed by custom aDd it is proved that the 
property was the self-acquired property of her 
husband and was left by him by will to his 
daughter the widow is not entitled to a share of 
her husband’s property according to Mahomedan 
Law. (Shah Dm and Scott-Smith, JJ.) Mehtab 
Bibi v. Hussain Bibi. 17 P. R. 1913 : 

249 P.L.B. 1913 : 15 I. C. 556 : 124 P. W. R. 1912. 

—:- Alienation—Law governing—Kassars of 

Tahsil Chakwal, District J helum—Will in 
favour of sister. 

A childless kassar proprietor of Chakwal 
Tahsil, Jhelum District, has power to devise the 
whole of bis ancestral property to his sister in 
the presence of his collaterals in the 6 th degree. 
(Robertson and Rathgan, JJ.) Rahmtan v. 
Fateh Muhammad. 98 P. E. 1912 : 

3 P. L. B. 1912 : 15 I. C. 106 : 233 P. W. R. 1912. 

- Alienation—Law govemi ng—Bukkhari 

Say ads of Mauza Shahwala—Powers of male 
holder. 

In matters of alienation Bukkbari Sayads 
Mauza Fatehullah Shahwala in the Fcrozepore 
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District, are governed not by Mahrmedan Law 
but by custom. The powers of a male holder are 
restricted in respect of alienation of ancestral 
property. ( Rattigan and Shah Din, JJ.) JafaR 
Ali Shah v. Sant Ram. 92 P R. 1911 : 

14 I. C. 409 : 206 P. W. R. 1912. 

- Alienation —Law governing—Jat pro¬ 
prietor — Unrestricted Powers—Burden of proof 
—Multan District. 

The burden of proving that a Jat proprietor 
has unlimited powers of alienation lies upon the 
alienee who asserts it. 73 P. R. 1895 Fol. The 
presumption that the powers of alienation of a 
Jat are restricted can be rebutted by instances of 
unrestricted alienation. In the Multan District, 
Mahomedan proprietors have larger powers of 
alienation ttian elsewhere in the Punjab. Held, 
that among Mahammadan Jats of Mouza Cham- 
pratha in the Multan District, a person has a right 
to alienate ancestral property irrespective of any 
question of necessity. 6 I. C. 936 Rel. on. 
(Robertson and Rattigan, JJ.) Ganpat Ram v. 
Bahara. 119 P. W. R. 1912 : 

14 I. C. 252 ; 73 P. R. 1912. 

- Alienation —Law governing —Kalas of 

Kalal Hal hi, Ambala District—Law applicable. 

In matters of alienation Kalas of Kalal Hathi, 
Ambala District, are governed by custom and not 
by Hindu Law. (Rattigan and Shah Din, JJ .) 
Tulsi Ram v. Ram Chandra. 

81 P. R. 1912 : 14 I. C 239 : 223 P. W. R 1912. 

- Alienation—Law governing—Brahmans 

of village Chtrah, Tahsil and District Rawalpindi. 

Brahmins of village Chirath, Tahsil and District 
Rawalpindi, are not governed by agricultural cus 
tom in the matter of alienations. Though they 
have ceased to do any priestly functions and have 
taken to agriculture it is not established that 
agriculture is their sole occupation. ( Chcvis. J.) 
Fakirchand v. Ramchand. 62 P. W. R. 1912 : 

13 I. C. 709 :128 P. L. R. 1912. 

- Alienation—Law governing—Restriction 

of powers—Presumption—Qureshis of Mtdnapore, 
District Sialkot. 

There is no presumption, among the Qureshis 
of the Midnapore, that male proprietors are in 
matters of alienation of immoveable property, fet¬ 
tered by the restrictions applicable to ordinary 
Punjab agriculturists ; no such custom is proved 
to exist among them. (Johnstone, J.) Muhammad 
Ali v. Muhammad Ikram. 63 P. R. 1911 : 

194 P. L. R. 1911 : 11 I. C 63 : 

171 P. W. R. 1911. 

- Alienation — Law governing —Lex Loci. 

Brahmans of Mauza Musapur, Jullundur Dis¬ 
trict, follow agricultural custom in matters of 
alienation and not Hindu Law. (Kensington, J.) 
Bhana Ram v. Hakim Singh. 

36 P. W. B. 1911 : 10 I. C. 725 : 178 P. L. B. 1911. 

- Alienation—Law governing—Succession 

—Daughter as collaterals of 4t h degree—Sod his 
of Mauza Bhamipura, Tahsil Jagraon, Ludhiana 
District—Law applicable — Presumption. 

The initial presumption in the case of Khatris . 
and especially of sodhis , is that they follow Hindu 
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Law. They are not essentially agriculturists and 
they have, as a rule and as a tribe, a priestly status* 
This presumption can be rebutted by proof of a 
special custom, or of special incidents and 
circumstances calculated according to the autho¬ 
rities to shift the burden of proof. Sodhis of 
Mauza Bhampura. Tahsil Jagraon, District Lu¬ 
dhiana. do not follow agricultural system in con¬ 
nection with alienations of, or succession to, 
ancestral immoveable property but follow Hindu 
Law and collaterals of the fourth degree do not 
exclude daughters. In cases in which it is pre¬ 
sumed that persons, not essentially agriculturists 
by race, follow agricultural custom the question 
always is whether they form a compact village 
community, or at least a compact and considerable 
body of land owners in a more or less homoge¬ 
neous village. If they do, and if they have been 
agriculturists for generations, the presumption 
aloresaid is made. But while the abserce of the 
adoption of agriculture as a means of livelihood 
for several generations disproves that custom is 
followed it must not be supposed that in all-cases 
the existence of this incident is sufficient in itself 
to prove that custom is necessarily followed. 
(Johnstone, J,) HarNam Singh v. Hardevi. 

43 P. B. 1911 : 137 P. L. B. 1911 : 

10 I. C. 365 : 86 P. W. R. 1911, 

- Alien a ti on — La w governi ng— Bra htna ns 

of District Hoshiarpur. 

In a question as to whether the Brahmans of 
Mauza Dharmsala, in’Tahsil Una, District Hoshi- 
arpur, are governed by^Hindu Law or custom in 
matters of alienation it was held that the parties 
followed custom and not Hindu Law in view of 
the evidence in the case. ( Shah Din, J.) Das- 
wandhi v. Krishna Deo. 34 P. B 1911 : 

109 P. L. R. 1911 : 9 I. C. 841 : 119 P.W.B. 1911. 

- Alienation—Law governing—Brahman 

agriculturists — Jagraon — Ludhiana. 

Brahmins are essentially Hindu and non- 
agricultural, and the burden of proving that they 
have, in any particular instance, discarded the 
principles of their personal law and adopted rules 
of custom obtaining among their agricultural 
neighbours rests upon those who assert it. In 
matters such as the alienation of-land, Brahmans 
cf Mauza Rumi, in the Jagraon Tashil, Ludhiana 
District, aie not governed by agricultural custom. 
(Rattigan, J.) Brij Lal v. Sarja Nand. ' 

68 P. W. B. 1911 : 9 I. C. 829 : 105 P.L.B. 1911. 

- Alienation—Law governing—Madaris 

of Ludhiana. 

The fact that a tribe is not included among the 
agricultural tribes in the census report or in the 
District list complied for the purpose of the Land 
Alienation Act does not preclude them from adopt¬ 
ing and rendering them subject to agricultural 
law. 107 P. R. 1901; 117 P. L. R. 1901 ; 12 P. R- 
1906; 108 P.L.R. 1906; 5 P.R. 1906 ; 45 P. R. 1908 
Dist. In matters of alienation Madaris of Ludhiana 
following agriculture as their livelihood are gov¬ 
erned by custom. (Reid, J.) Bhola x». RazzaQ 
Singh. 7P.B 1911 : 75 P. I. B. 1911: 

9 I. C. 682 : 81 P. W. B. 1911- 
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- Alienation — Law governing — Sodhi 

Khatris . 

In the matter of alienation the Sodhi Khatris of 
the village Tharthikhara, Tara Taran Tahsil, 
Amritsar District, are governed by Hindu Law 
and do not follow agricultural custom. 79 P. R. 
1909; 127 P.W.R. 1909 ; 3 l. C. 603 Rel. (Shah 
Din y J.) GangU v. Kanshi Ram. 28 P. R. 1911 : 

80 P. L. R. 1911 : 9 I. C. 649 : 72 P. W. R. 1911 

Alienation—Necessity. 

- Alienation —Necessity—Just debt — Onus. 

In cases governed by Customary Law the onus 
of proving necessity for alienation of ancestral 
property rests upon the vendee. An agriculturist 
male proprietor of lands may alienate ancestral 
lands as against the reversioners for valid 
necessity such as a "just debt’’. A “just debt" 
means a debt which is actually due and is not 
immoral, illegal or opposed to public policy and 
has not been contracted as an act of reckless ex¬ 
travagant or ot wanton waste or with the intention 
of destroying the interest of the reversioners. (Sir 
John Edge) Kirpal Singh v. Balwant Singh. 

4u Cal. 288 : 26 P. R. 1913 : 13 M. L T. 5 : 

11 A. L. J. 1 ; 9 P. W. R. 1913 : 17 C. L. J 137 : 

15 Bom. L. R. 79 ; 17 C. W. N. 302 : 

17 I. C. 6«6 : 28 P. L. R 1913 : 

(1913) M. W, N. 58. : 24 M L. J. 318 (P. C.). 

[On appeal from 2 P. L. R. 1909 : 4 I. C. 632 : 
48 P. W, R. 1909]. 

- Alienation — Necessity—Money borrowed 

for the purposes of subsistence. 

Where a Saiyed agriculturist alienates a serai 
for the purposes of his subsistence and he has no 
other means of livelihood, the alienation is justifi¬ 
ed by legal necessity (scott-Smith and Moti Sagar, 
JJ.) Mahomed Hassan-ud-din v. Saif Ali 
Shah. 4 Lah. 122 : 5 Lah. L. J. 246 : 

1924 Lah. 41. 

- Alienation — Necessity—Agreement to sell 

—Failure of consideration—Mortgage—Validity. 

Where the vendor agrees to sell and receives 
part payment and there is failure of the consider¬ 
ation, the sale not being completed the mortgage 
in favour of the vendee in consideration of the 
part payment is not a mortgage in lieu of a debt 
voluntarily incurred. (Abdul Raoof and Moti 
Sagar y JJ.) Azad Khan v. Nasib Gul. 

1923 Lah. 553. 

- Alienation — Necessity. 

It is not the.duty of the alienee to see to the ap¬ 
plication of the money or to find out if the whole 
of the money due to the antecedent creditor was 
actually paid if a decree was in existence the pay¬ 
ment of that decree constitutes a valid necessity. 
The fact that the decree-holder subsequently ac¬ 
cepted only a portion of the amount due and gave 
up the rest of his claim is of no consequence and 
does not in any way affect the validity of the deb¬ 
tor of the alienation. When the amount of consi 
deration for a sale of this kind which is found to 
be without necessity represents only a small por¬ 
tion of the entire consideration, it is not necessary 
to convert the sale into a mortgage. (Moti Sagar , 
/.) Balbir Singh v. Gobind. 

1923 Lah. 532. 


- Alienation — Necessity — Payment of 

antecedent debts. 

There is no authority for the proposition that a 
male holder of land both ancestral and acquired, 
must charge his just antecedent debts on the non- 
ancestral land. Custom permits the alienation of 
ancestral land for the purpose of paying just 
antecedent debts and a provision that this cannot 
be done, if there is self-acquired land to alienate 
for that purpose would give the reversionary heirs 
a control over self-acquired propeity to which 
they are not entitled. A person has a perfect right 
to gift his self-acquired land to his daughter s son 
and to charge the ancestral laDd with debt. 
( Campbell , J.) Akjun v. Jug Lal. 

1923 Lah. 422. 

-- Alienation — Necessity—Sale of portion 

beyond legal share. 

Where the vendor transferred without legal 
necessity properly beyond the share that would 
fall to him on partition. Held , the other rever¬ 
sioners can claim joint possession. ( Campbell , /.) 
Ram Nath v. Ram Sarup. 1923 Lah. 395. 

- Alienation — Necessity — Presumption. 

The mere lapse cl time does :iot remove the 
need for proving necessity. Although it may ren¬ 
der the quantum of proof comparatively small, it 
certainly cannot be presumed. ( Broadway , J.) 
Wali Mahammad v. Fateh Khan. 

1923 Lah. 307. 

- Alienation—N ecessi ly. 

A widow can alienate her husband's land after 
his death to pay off his just debts. Every person 
having an interest in property whether absolute 
or as a life tenant, e. g ., widow, can sell or mort¬ 
gage such property for a necessary purpose. ( Scott - 
Smith and Brasher , JJ.) Hassan Mahomed v. 
Mahanda. 5 Lah. L. J. 292 : 1923 Lah. 245. 

- Alienation —Necessity —Decree —Effect 

of- 

That a decree especially ex parte has been ob¬ 
tained. does not amount to legal necessity for 
alienation. ( Leslie Jor.es and Abdul Raoof , JJ.) 
Bariam Singh v. I’hagqu Mal. 5 Lah. L. J. 90. 

- Alienation—Necessity — Consideration — 

Bona fide payment — Question of fact. 

Where there are several items ol consideration 
for an alienation a finding regarding tbeir 
genuineness and the necessity for them is one of 
fact and not open to question on second appeal. 
Where the alienee has made a bona fide payment 
to a previous mortgagee in order to obtain pos¬ 
session of the land he is entitled to credit lor this 
amount. (I.e Rossignol and I Vtlberforce, JJ.) 
Hakumat Rai v . Wadinhawa Singh. 

4 Lah. L. j 243 : 1922 Lah. 398. 

- Alienation — Necessity—Small debt — 

Lapse of time. 

Where it is necessary to purchase food and 
clothing and pay for it subsequently and such 
payment becomes technically necessity, it is 
equally regular to borrow the sum necessary to 
purchase such supplies and it is not absolutely 
essential that a man should first come into d.bt 
j and then borrow to pay his debts. Considering 
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the smallness of the sum taken, the fact that it 
was recited that it was taken on account cf scar¬ 
city, that it was not shown that the vendor had 
any land beyond the small area which he sold and 
the long interval that had elapsed after the alie¬ 
nation without any objection being taken by the 
other collaterals, the Court held that the alienation 
was supported by necessity. (Harrison, J .) Ramji 
Lal v. Ram Sarup. 48 P L R. 1922 : 

1922 Lah. 368. 

-- Alienation — Necessity—Decree debt. 

Where an alienee who is an outsider finds that 
there is a deerte debt to discharge which, the pro¬ 
perty is sold he need not make any further inqui¬ 
ry and the alienation cannot be impeached by the 
reversioners by going behind the decree. But 
where the surrounding circumstances raise a 
suspicion or where the alienee is proved to have 
knowledge of the bad faith of the decree debt, he 
must prove necessity for the alienation. ( Cheiis 
and Campbell , JJ.) Ram Singh v. RUi ia. 

3 Lah. 139 : 1922 Lah. 299. 

- Alienation — Necessity—Proof of Duty 

of alienee. 

“ It is net the duty of an alienee to see to the 
application of the monev, but an alienee who 
deals with a person with a limited power of alie¬ 
nation, must satisfy himself that if money was 
required for the liquidation of an alleged debt, 
there was in fact such a debt in existence.’ 1 In the 
first instance it is on the vendee to prove that the 
debts mentioned in the sale deed actually did exist 
and that there was necessity for the sale. 65 P. R. 
1900 ; 104 P. R. 1887 foil. (Abdul Raoof . J.) Sahib 
Din v. Raja. *922 Lah. 257. 

- Alienation —Necessity—Proof of—Old 

alienation—Onus—Ancestral property. 

The plff. has to prove the invalidity of aliena¬ 
tion purporting to have been made for necessity 
nod challenged a very long time afterwards. 
Property inherited through a female may be an 
cestral. 65 P. R. 1900 ; 18 I. <\ 114 ; 101 P. R. 
1916 ; 32 P R. 1895 Rel. (Abdool Raoof and Beven 
Pet man. JJ.) Suhawa v. Debi Dial 

70 I. C. 1002 : 4 Lah. I. J. 616. 

- Alienation—Necessity —Major portion 

supported by rights of presumptive reversioner. 

Where the debts to discharge which an aliena¬ 
tion was effected were antecedent debts and except 
to a trifling extent the alienation was supported 
by necessity the alienation should be upheld 
the intervening holder being young and may have 
sons, is not a reason for refusing the next male 
reversioners a decree that an alienation is invalid 
and not being for necessity or consideration 
(Chevis and Scott-Smith, JJ.) Mussamm*t Jowali 
v. Nand Singh. 4 Lah. L. J. 351. 

- Alienation — Necessity—Male proprietor. 

Under the Customary Law of the Punjab the 
position of a male proprietor as regards ancestral 
property is similar to that of a widow and he 
has no power to alienate the propertv in anticipa¬ 
tion of future necessity 67 P. R. 1884 ; 11 P. R. 
1885 Ref. (Scott-Smith and AIartinc.au , JJ.) Kha- 
zan Singh v. Suhkl. 4 Lah. L J. 305. 


CUSTOM (PUNJAB)—Alienation—Necessity. 

- Alienation — Necessity. 

An agriculturist governed by the Customary 
Law has no power to alienate his ancestral land 
for the purpose of tradmg capital where the bor¬ 
rower was a man of bad character and had squan¬ 
dered a large amount and had ample property for 
all his means the onus lies on the alienee to prove 
strictly the legal necess’ty even though the bor¬ 
rower wanted money for payment of revenue and 
for purchase of capital and for other needs of the 
alienor (Scott-Smith and Abdul Raoof , JJ.) Kabul 
Singh v. Kala Singh, 67 I.C. 737: 3 Lah. L.J. 259. 

- Alienation—Necessity—Small portion of 

consideration not found neccssary-‘Form of decree. 

When the amount of the consideration for a 
sale of ancestral property that is found to be 
without necessity represents only a small portion 
of the entire consideration and the sale it*elf is 
one entered into as an act of good management, 
the sale should be upheld. 8 P. R. 1908 ; 79 P. L. 
R. 1914; 130 P.R. 1906 Foil. (Broadway, J.) Biru 
v. Samanda. 67 I. C. 276 : 2 L. L. J. 669. 

———Alienation —Necessity—Sale by limited 
owner—Small portion of consideration not paid. 

A vendee should not be penalized simply 
because he puts as pait consideration a certain 
item which may possibly wholly or in part be 
fictitious when that item is only a small fraction 
of the consideration and when the sale would be 
unobjectionable to tho item that was left out of 
account. 27 F. R. 1909 Criticised. (Chevis, J.) 
Gulam Mahommed v % Mahommed Shah. 

66 I.C. 898 : 3 L. L. J. 8. 

- Alienation—Necessity— Antecedent debt. 

Held, that an antecedent debteanno* legally be 
allowed without proof of necessity a debt given 
by the mortgagee with the knowledge that the 
mortgagor is of immoral character and spend¬ 
thrift is not for necessity. [Lc Rossignol, J.) 
Jagir Singh v. Pahara Singh. 37 P. W. R. 1921. 

- Alienation — Necessity—Part payment of 

consideration. 

If, after the vendor s death, the vendee sues for 
possession of the property and only, a part of ihe 
consideration is proved to be paid for necessity, 
he can get possession wuh a charge for that por¬ 
tion of the purchase money only, which has been 
proved for necessity (Abdul Raoof and Marti- 
neau, JJ.) Chanan Khan v. Raja. 63 I. C. 189. 

- -Alienation — Necessity—Antecedent debt. 

An alienee from a male proprietor, has only to 
prove the existence of debt and not the necessity 
for it. provided the debt is a just one (Martineau, 
J.) Muhammad Bakhsh v. Balanda. 62 I.C. 811. 

Alienation — Necessity—Just debt. 

Where the alienor is a male, the only question 
to be decided is whether the purpose of alienation 
was a necessary one. A just debt need not be in¬ 
curred for necessity. If the alienee is the antece¬ 
dent creditor he need not prove necessity for all 
the previous debts. The distinction between the 
case where the alienee is the antecedent creditor 
and where the alienee is a third person arises 


1725 


CIVIL DIGEST, 1911—1923. 


1726 


CUSTOM (PUNJAB)—Alienation—Necessity. 

only where the previous debts are extravagant 
or unreasonable. ( Martincau , J ) Kanshi Ram v. 
Maula Baksh 60 I. C. 714. 

- Alienation — Necessity—Re-marriage. 

The re-marriage of a proprietor who has a son 
alive is not a necessity justifying the sale of 
ancestral land. Where a sale is held partly for 
necessity it should be allowed to stand subject to 
the provision that when succession opens, the 
heirs can reciver the land on paying the sum 
found to be due on account of necessity ; b”t the 
sale should not be converted into mortgage. 
(Chevis and Martineau, JJ.) MahamddiN v.Tha- 
kor Singh. 60 I. C. 461. 

- Alienation — Necessity—Fictitious items 

entered in sale deed—Effect o f. 

Fictitious items are generally entered in sale- 
deeds but not necessarily lor fraudulent purposes. 
They are generally resorted to for frightening 
pre-emptors or for enhancing the value of the 
bargain. (Le Rossignol and Abdul Rxoof , JJ.) 
PUNJAB Singh v. Arjun. 2 Lah 22: 59 I C. 776 : 

27 P. W.R. 1921. 

- Alienation — Necessity. 

In a suit by reversioner to contest a sale, if the 
amount found to be not for necessity is only a 
small part of the total consideration the sale 
should be upheld. Where the sale took place orer 
40 years ago. Held, that the long silence of the 
plaintiff may be taken into account and strict 
proof of necessity should not be expected and is 
not necessary. ( Broadway , J.) Ghamandi v. BUTA. 

3 U. P. L. R. (Lah.)l : 59 I. C. 592 : 

30 P. W. R. 1921. 

- — • Alienation — Necessity—Small portion — 
Ptool—Sale converted into mortgage. 

Wnere the vendor alienated by sale one canal ten 
mafias out of thirteen canals of land that he 
owned to discharge his debt and he was not proved 
to have been addicted to a riotous living or living 
in extravagance, held , the sale was prima facie 
advantageous to him and might be supposed to be 
an act ot good management. In a case at least 
where only a small portion ot the entire cultiva¬ 
tion is not proved to be for necessity the sale 
should not be converted into a mortgage 27 P. R. 
1909 Oist. I Broadway, J.) BiRU v. SAMANDA. 

2 Lah. L. J. 669. 

- Alienation — Necessity — Daughter's lia - 

bility. 

A daughter is liable for the mortgage executed 
by tne lather. (Shadi Lai , C. /. and Wtlberfotce , 
J.) Nathu v. Mu a ad Bibi, 2 Lah. L J. 450. 

- Alienation — Necessity — Onus. 

A usufructuary mortgagee leased the lands to 
the mortgagor enhanced the rates and obtained 
subsequent mortgages from the mortgagor for 
arrears of rent. Held , the onus was on the mort¬ 
gagee to prove that the rent charged was fair and 
that there was necessity lor enhancing the rates 
of rent after every three years. The mortgagor 
having been proved to be extravagant and it not 
being shown mat he managed his property well 
and carefully the subsequent three mortgages 
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were not for necessity and were not binding on 
the sons of the mortgagor. (Abdul Raoof , J.) 
Hako v. Niga Hia. 55 I. C. 307. 

- Alienation — Necessity — Anticipating 

needs. 

A male proprietor is no more entilled to 
anticipate his needs than a widow, in order to 
establish a necessity to justify alienation. (Smith 
and Martincau, JJ.) Khazan Singh v. Suhel 
Singh. 54 I.C. 923 : 156 P. R. 1919. 

- Alienation — Necessity—Antecedent debts 

—Knowledge of alienee. 

An alienee discharging an antecedent debt is 
□ot required to make an enquiry into the nature 
thereof. But he gets no advantage it lie has 
knowledge of the true nature of the debt or acts 
in bad fauh. An alienee who is identified with the 
antecedent creditor so that he and the creditor 
cannot be viewed as two separate persons is in 
the same position. Per Le Rossignol , J. —It is the 
duty oi an alienee of ancestral land to make 
enquiry not merely as to the existence of 
antecedent debts but also as to their nature if 
the result of the first enquiry would raise 
doubts in the mind of an ordinary man and to 
the morality or reasonableness of debts. ( Shadi 
Lai and Lc Rossignol, JJ.) Jhandu v. Niamat 
Khan. 54 I. C. 842 : 1 Lah. 472. 

- Aliena lion — Necessity — Consideration 

—Full payment not proved—Sale if liable to be 
set aside. 

A Court should not set aside a sale merely be¬ 
cause the payment of an item of consideration 
recited in the deed ol sale has not been made or 
because its payment is doubtful. This is especially 
where the consideration found to be actually paid 
represents a reasonable sale price. (Scolt-Smith 
and Le Rossignol. JJ.) Piyare Lal v. Chakak. 

1 Lah. L. J. 215 : 6 P. L. R. 1920 : 
2 U.P.L.R. (L.) 23 : 54 I.C. 362 : 13 P. W. R. 1920. 

- Alienation — Necessity—Sale of father's 

land for payment oj debts—Suit by sons to set 
aside sale. 

A man who has sold a portion of his land to 
pay off his father’s debts cannot undo the sale 
merely on the plea that the sale was not for neces¬ 
sity and, as regards the share of the alienor who 
was a major at the time, the sale must stand. The 
minor brother was not bound to recognise his 
father’s debts as being a charge on the ancestral 
land and bis mother was not authorized to alien¬ 
ate his share in the land in discharge of these 
debts and his share could, therefore, be recover¬ 
ed without any payment. Tne fact that the minor 
had died during the pendency of the appeal and 
was now represented by his elder brother, could 
not affect the decision in regard to the minor’s 
share. 12 W. R. 427 Dist. ( Chevis , J.) Thamman 
Singh i/. Santa. 

53 I. C. 457 : 119 P. R. 1919. 

- Alicnation--Necessily-Occupancy tenancy 

—Creation of , if an a lit nation. 

The creation of an occupancy tenancy amounts 
to a permanent alienation and the Court should 
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decide whether the act is one of good manage¬ 
ment or merely a means of raising funds. (Shadi 
Lal and Le Rossignol , JJ.) BhagwaNa v. Balik 
Ram. 51 I. C. 408 : 37 P. B. 1919. 

- Alienation—N cce ssity—Proof. 

The mere fact of a man owning a large area 
of land is no proof that he had no necessity to 
alienate (Scotl-Smith and Shadi Lai, JJ.) 
Raghubir Das v. Munshi. 

46 I. C. 511 : 27 P. W. E 1918. 

- Alienation — Necessity—Maintenance of 

— Widow. 

Where a widow has to sell her property for a 
legal necessity, viz., ior maintaining herself and 
her 3 defendants she would be justified in selling 
the wh le of item of her immoveable property at a 
single time. It is obviously impossible to sell im¬ 
moveable property piecemeal month by month to 
pay current bills. (Leslie Jones, J.) Hotu Ram 
v. SUKHA Ram. 4 P. L. R. 1918 : 45 I. C. 630. 

— - Alienation—Necessity — Litigation — Ex¬ 

pense—Criminal charge. 

According to the custom, money raised on 
ancestral lands for the purpose of the defence of 
the head of the family on a criminal charge is 
money raised for a valid necessity. 34 All. 4 Ref. 
(Broadway, J.) Narain Singh v. Khazan Singh. 

542 P. B. 1918 : 44 I. C. 814. 

- Alienation —Necessity — Acquisition of 

proprietary right by occupancy tenants—Effect. 

Where the sons of a Government tenant hav¬ 
ing occupancy rights in the lands granted to him 
acquire full proprietary right therein, there is a 
merger and the persons having the proprietary 
right are entitled to alienate the lands without 
necessity. (Scott-Smith and Leslie Jones, JJ.) 
Lal v. GAUHAR. 44 I.C. 129: 5 P. R. 1918. 

- Alienation—Necessity— Proof of. 

When the actual consideration for a sale was 
reasonable the mere insertion of a fictitious item 
of consideration to scare of pre-emptors will not 
nullify the sale. (Shadi Lal and Le Rossignol, JJ.) 
Aruka v. Aya Ram. 81 P R. 1917: 

42 I. C. 356: 137 P. W. R. 1917. 

- Alienation — Necessity — Proof of—Sale 

when not binding on alienor's successors. 

If a man is a notorious spendthrift and profli¬ 
gate a creditor lending him money will not be 
saved merely by saying that the money advanc¬ 
ed was required to pay off antecedent debts. 
Knowing the character of the alienor, the alienee 
must make due enquiries about the necess ty for 
the loan. Merely because the alienor stated that 
the money was required to pay Government re¬ 
venue or to buy bullocks or to give presents at a 
marriage or for miscellaneous expenses the 
alienee will not be protected. A creditor lending 
money to a man possessed of ample income should 
make full enquiries as to the necessity for the 
loan. If he, however, had squandered his income 
in extravagance and wanton waste, the lendor 
would nat be justified in advancing money for 
Government revenue. In his case, on suit of the 
grandson r the alienations of the grandfather were 
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all declared invalid. (Scott Smith and Broad¬ 
way, JJ ) Ram Kishen v. Hassi. 57 P. W. B. 1917: 

391. C. 191: 76 P. B. 19l7. 

- Alienation—Necessity—Prior mortgage. 

Money paid by purchaser to a prior mortgagee 
of the property purchased though in excess of 
purchase money is for necessity. (Johnstone. C.J.) 
Jowala Singh v. Lakha Singh. 81 P. R. 1916: 
126 P. W. R. 1916: 35 I. C. 892: 39 P. L. R. 1917. 

- Alienation—Necessity—Proof of after 12 

years. 

Very high standard of proof of necessity could 
not be insisted on when the alienation took place 
12 years before. (Le Rossignol. 7.) Fateh Khan 
v. Baz Khan. 87 P. L. R. 1916: 35 I. C. 87b: 

165 P. W. R. 1916. 

- Alienation—Necessity — Debts. 

Where a person advances money to another 
on that other’s assurance that the loans were re¬ 
quired for business purposes, the person advanc¬ 
ing the loan is not bound to see to the proper 
application of the money. (Chevis and Lc Ros¬ 
signol, JJ.) Indar Narain v. Nanak Chand, 

58 P R. 1917: 58 P. R. 1916: 
32 I. C. 454: 74 P. W. R. 1916. 

- Alienation—Necessity—Antecedent debt. 

Where the antecedent creditor is a third per¬ 
son and the alienation is necessary for the dis¬ 
charge of those debts, it is binding on the family. 
(Leslie Jones, J.) Ali Mahomed v. Mamura. 

7 P L. B. 1916: 30 I. C. 607: 98 P. W. R 1915. 

- Alienation—Necessity—Small portion 

not proved — Effeot. 

In a suit to set aside a sale the Court should not 
interfere where the sale is a fairly prudent one 
and the consideration is found to be necessary 
except to a comparatively trifling amount. If a 
Lower Court overlooks these provisions the Chief 
Court is entitled to interfere in second appeal. 

(Kensington , J.) Hazara Singh v. Arur Singh. 

29 I. C. 801: 118 P. L. B. 1915. 

- Alienation—Necessity —Setting aside— 

Form of decree. 

In case a considerable time elapses after the 
alienation the vendee cannot reasonably be in a 
position to give an accurate account and proof of 
the legal necessity of the transaction. A small sum 
of the consideration which could not be shown to 
come under necessity cannot vitiate the sale when 
an ac'ion has been brought to set aside the alie¬ 
nation alter a considerable time. (Rattigan, J.) 
Kishen Singh v. Sohna. 117 p. l. b. 1915: 

29 I. C. 799 : 232 P. W. R. 1915. 

— -- Alienation Necessity—Interest on debts 

—Payment of revenue—Costs of litigation. 

In the absence of any clear proof of r eckles« 
extravagance or immoral waste on the part of the 
alienor, strict proof of debts for which alienation 
IS made is not necessary. This is so where the 
income of the estate is not sufficient to meet the 
family expenses. Interest on a just debt is also 
a necessity. Payment ol revenue is also a neces¬ 
sity. Money spent ou defending a criminal case 
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can be validly charged on ancestral property. 
(Johnstone and Le Rossignol, JJ.) Chanda Singh 
v. Mukand Singh. 61 P. W R 1915: 

29 I. C. 761: 144 P. L. R. 1915. 

-- Alienation —Necessity — Onus. 

In a suit b/ a reversioner to set aside an alie¬ 
nation (mortgage) the onus of proving legal neces¬ 
sity for the alienations rests on the morteagee. 
(Shah Din and Scott-Smith. JJ.) Bhim Singh v. 
Jot Ram. 42 P. W. R. 1915: 26 I. C 530: 

122 P. L. R. 1915. 

- -Alienation — Necessity—Question of fact. 

Necessity is almost always a question of fact 
and should rarelv be treated as a question of law 
for purposes of second appeal. ( Kensington , C. 7.) 
Sher M'jham.m vd v. Ali Muhammad. 

60 P. W. R. 1914: 25 I. C 715: 151 P. L. R. 1914. 

- Alienation—Necessity—P r( sumption. 

An alienation by a man of large family, and 
prudent habits, immediately following a famine, 
of his aocesiral agricultural land, wou'd be pre¬ 
sumed to be one for necessity. (Scott-Smith and 
Shadi Lai. JJ ) Amar Das v. Sukh Dial. 

186 P. L. R. 1914: 25 I. C. 511: 86 P. W. R. 1914. 

- Alienation — Necessity — Disoharge of 

mortgage. 

Where a person in debt sells away part of his 
lands to redeem mortgages and to get back a part 
of the land, the sale is a prudent one and can¬ 
not be challenged by a reversioner. It the sale is 
otherwise a necessity, the amount required for 
meeting stamp and registration charges is also 
a necessary expenditure. Where necessity is 
shown as regards a portion alone, the decree will 
declare that the reversionary interest will be affect¬ 
ed only to the extent to which the necessity is 
proved. (Shah Din ana Chevis.JJ.) Shan Mu¬ 
hammad v. Fazal Hussain. 82 P. W. R. 1914: 

24 I. C. 689: 192 P. L. R. 1914. 

-- Alienation—Necessity — Proof. 

In order to suoport the case of an alienation 
of ancestral agricultural land by a sonless pio- 
prieior, there must be proof of the passing of 
consideration and of the necessity for the same. 
(Johnstone. 7.1 Khoju v. ChuhrU. 

88 P W. R. 1914. 24 I. C. 682: 188 P. L. R. 1914. 

- Alienation — Necessity—Antecedent debt. 

Among Jat agriculturists an alienation in lieu 
of money borrowed for the purposes of trade is 
not an alienation for necessity. (Ratiigan and 
Shadi Lai, JJ.) Santa Singh v. Waryam Singh. 

19 P R. 1915 : 207 P L. R. 1014 : 
24 I. C. 361: 147 P. W. R. 1914. 

- Alienation — Necessity—Not proved as 

to small portion of consideration. 

A sale cannot be set aside on the ground that 
necessity has not been proved as regards a very 
small portion of the consideration. (Johnstone 
and Clients, JJ.) Ram Karan v. Hukman. 

79 P. L. R. 1914: 22 I. C. 644: 51 P. W. R. 1914. 

- Alienation—Necessity—Antecedent debt 

—Duty of creditor. 

VOL. 11 — 109 
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If there is an antecedent debt, a creditor is in 
no way bound to enquire into the nature of the 
deb'. (Kensington and Chcvis, JJ ) Muhammad 
Islam v. Hari Lal. 7 P. W.R. 1914: 

21 I. C 944: 16 P. L R 1914. 

- Alienation — Necessity — Limitation. 

Where the right to contest a mortgage was 
barred by limitation the next heir, when the estate 
devolves on him, cannot contest his liability to 
discharge a bond executed for interest that had 
accrued on the mortgage. (Agiteiu and Shadi Lal . 
JJ.) Mrs. K. Manual v. Prem Singh. 

257 P. L R. 1913: 20 I C. 665: 202 P. W. R 1913. 

- Alienation — Necessity — Old aliena¬ 
tion—Strict proof. 

Strict proof of necessity should not be expected 
from the alienees from a widow where (l) the 
alienation is an old one, (2) no objection was ever 
made thereto by the husband’s reversioners, 1 3) 
the reversioners had abandoned their land in the 
village of origin for many years, and (4) it had 
been decided in a suit, to which one of the rever¬ 
sioners was a party, that the sale was for neces¬ 
sity. (Beadon and Smith , 77.) Nagina Singh v. 
Ralla. 251 P. L. R. 1913 : 20 I.C. 566 : 

187 P W. R. 1913. 

- Alienation — Necessity — Proof — Lapse 

of time. 

In the case of old alienations, strict proof of 
legal necessity should not be called upon. tShah 
Din and Chcvis, JJ.) Jowala v. Nand Singh. 

18 I. C. 114 : 56 P. L R. 1913. 

- Alienation — Necessity — Mortgage by 

conditional sale. 

A sale cannot be held to be necessary, where a 
mortgage could have been easily effected. A 
transfer by way of mortgage with a clause of 
conditional sale is worse. (Reid and Robertson, 
JJ.) Kudha Baksh v. Narain Das. 

51 P. L. R. 1913 : 18 I. C. 44 : 

81 P. W. R. 1913. 

- A l iena tion—Neccssi ty—Benefi t. 

Sale of ancestral property for discharging the 
mortgage thereof and for getting a new valuable 
tenancy is justifiable and cannot be set aside by 
the sons and reversioners of the vendor. ( Chcvis , 
7.) Nabi Baksh v . Bhagat Singh, 

176 P. W. R. 1912 : 17 I. C. 251 : 

214 P. L. R. 1912. 

- Alienation—Necessity — Partial — Mort¬ 
gagee' s suit for possession against sons cf mort¬ 
gagor—Duty of mortgagee. 

In a suit for possession as mortgagee against 
the sons of an agriculturist the mortgagee must 
show the mortgage was with consideration and 
for necessity. Where the minor’s uncles under¬ 
take to pay the father’s debts by including it 
in their bonds and allerwards mortgage his 
share as well as theirs in the ancestral land in 
consideration of the bond debt, such alienation 
is not for the mortgagor’s benefit. (49 P. R. 1911, 
Foil.) A mortgage by the guardian of a minor is 
not valid unless it is proved to be for benefit. 
Where a portion of the consideration is not 
for necessity, the mortgage is incomplete as 
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far as the mortgagor's reversioners are concern¬ 
ed. (Shah Din and Beadoti, J J.) Hira Singh v. 
Lalhohi Mal. 174 P. W. B. 19 12: 17 I. C. 247 : 

217 P. L. B. 1912. 

•- Alienation — Necessity—Partial — Effect 

—Fair price. 

It a transaction is mainly tor necessity it is 
valid one hundred times the jama is fair price 
for a sale. It is a valid necessity to raise 
money for satisfying a decree for pre-emption of 
land. If the principal mortgage money is shown 
to have been borrowed for legal necessity the 
interest added in advanca and also the compound 
interest charged under the mortgage bond con¬ 
stitutes a valid charge. Heavy interest cannot 
always be regarded as unnecessary if the prin¬ 
cipal sum is proved to be for necessary purposes. 
It is enough if the alienee satisfies himself that 
the alienor wants the money for a necessary 
purpose. Strict proof of necessity is not required 
it the alienation is to satisfy a decree passed on 
a book account apparently tor ordinary expenses 
and interest especially when the records of the 
case are destroyed. (Robertson and Chcvis, JJ .) 
Yakub Khan v. Ragepat Rai. 165 P. WB. 1912: 

17 I. C. 235: 192 P. L. B 1912. 

- Alienation — Necessity—Awans of Tala- 

ganj Tahsil. 

The alienation to a near collateral was held 
void in the presence of the father and step brothers 
of tbo alienor. (Robertson, J.) Nur Khan v. 
Sakfraz. 249 P. L. B 1912 : 238 P W. B. 1912 : 

16 I. C. 21 : 100 P. B. 1912 

- Alienation — Necessity — Proof of — 

Maintenance. 

An alienation by a Jat of his ancestral land is 
strongly supported, if in a suit by his grandson 
and one of his sons, it is established that the 
suit was delayed and that other sons and grand¬ 
sons not only refused to be parties but also had 
admitted its validity, and that the holding was 
incapable to support the large family of the alie¬ 
nor. (Rattiean, J.) Gurmukh Singh v. Punjab 
Singh. 15 I. C. 877 : 95 P. W. B. 1912. 

_ A lie natio n—Necessity — Dowcr-Pa tha ns. 

An agricultural Pathan in the Rawalpandi Dis¬ 
trict can only give his wife in payment of her 
dower a part of his ancestral and more or less 
equal in value to her dower as fixed or promised. 
He cannot give what he likes to his wife out ot 
the landed property. (Reid, C. J. and Johnstone, 
J.) Hamid Ullah v. Sahibji. 76 P. L. B. 1912 : 
58 P. W. B. 1912 : 14 I. C. 624: 12 P. B. 1912. 

.- Alienation—Necessity—Antecedent debt 

— Proof. . 

In a suit by a son to set aside an alienation ot 

the suit ancestral property by his father in favour 
of the antecedent creditor himself, the onus is on 
the latter to prove necessity in respect of all pre¬ 
vious debts, t Robertson and Shah Din, JJ.) 
Mangal Singh v. Dula. 81 P. L. B. 1912 : 

14 I. C. 477 : 40 P. W. B. 1912. 

— Alienation—Necessity—Mortgage by con¬ 

ditional sale — Mortgagor selling equity ' of 
redemption. 


CUSTOM (PUNJAB)—Alienation—Necessity. 

In the case of an alienation of land mort¬ 
gaged by conditional sale the sons of the alienor 
cannot question the sale on the ground of there 
being r.o necessity for such sale. The 
sale of the equity of redemption by the 
mortgagor in the case of land mortgaged by way 
of conditional sale cannot be questioned by the 
sons on the ground that there was no neces¬ 
sity for the sale if it can be shown that the land 
yielded little profit and the mortgagor foresaw 
that it would be impossible for him to redeem it. 
( Johnstone and Rattigan, JJ.) Chet Singh v. 
ALLAHDiTrA. 31 P. W. B. 1912 : 

13 I. C. 877 :47 P. L. B. 1912. 

- Alienation—Necessity—Father’s aliena¬ 
tion. 

Where land lying at some distance from the 
village was abenated apparently for family ex¬ 
penses indicating no extravagance or reckless 
waste, the sons cannot impeach the alienation on 
the ground that there was no necessity.! Kensing¬ 
ton, J.) Khan v. Fateh Khan. 

5 P. W. B. 1912 : 13 1, C. 861 : 

87 P. L. B 1912. 

- Alienation—Necessity-Father’s aliena¬ 
tion — Burden of proof. 

In a suit by a son contesting an alienation of 
the father, where >t is found that the debts are 
not imaginary and that the father was not extra¬ 
vagant or immoral, the burden of proving want 
of consideration lies upon the son. But the onus 
of proving necessity for the debts is on the alienee 
(Chcvis, J.) Miranbaksh v. Gouderam. 

13 I. C. 556: 89 P. W. B. 1912. 

- Alienation — Necessity — Absence of — 

Effect. 

An alienation by a male holder otherwise than 
for necessity isonlv vo’dable and not void. (John 
stone and Rattigan, JJ.) Zrnab v. Shah Nawal 
Khan. 47 P. B 1912 : 103 P. L B. 1912 : 

13 L. C. 526 : 145 P W. B. 1912. 

- - - — Alienation — Necessity—Decree debt. 

If an alienation be for discharge of a decretal 
debt,the alienee need not make further enquiry as 
to the necessity therefor but he will not be pro¬ 
tected if his suspicions bad been aroused by the 
surrounding circumstances or where be bad 
knowledge of the bad faith of the decretal tran¬ 
saction. (Johnstone and Shah Din, JJ ) Umar DiN 
v. Budhe Khan. 21 P L. B. 1912 : 

13 I.C. 58 : 23 P W. B- 1912. 

- Alienation —Necessily — Litigation ex¬ 
penses 

Where a widow raised a loan for the expenses 
of a litigation started bv her husband's reversion¬ 
ers for which she herself was to blame the money 
was noi required for a legal necessity. Aliena¬ 
tion by a widow to maintain her mother-in-law 
is invalid. (Kensington, J.) Arjan Singh v. IndaR 
Singh. 233 P. L. B. 1911 : 12 I. C. 429 

128 P.W. B. 1911* 

- Alienation — Necessity—Debt due by son 

— Alienor's heirs — If can resist suit by alienee J° r 
Possession. 
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An alienation by a landowner of a portion of 
his ancestral land for paying up a decree against 
one of his sons, is binding on the oiher sons; the 
heirs of the alienor can resist a suit for posses¬ 
sion by the alienee on the ground ot absence of 
consideration. (Reid, C. J. and Johnstone, J .) 
Jaimal v. Lal Singh. 88 P. W. R. 1911 : 

11 I. C. 408. 

- Alienation—Necessity — Guardianship- 

Sister s marriage—Reasonable expenditure. 

Reasonable expenditure on the marriage of a 
sister who has not taken a share in her father's 
property, is a necessity in Muhammadan Law 
and an alienation of the family property to the 
extent of such necessity alone would bind minor 
members. (Chevis, J.) Shankar Das v. Muham¬ 
mad Amin. 77 P. W. R 1911 : 

11 I. C. 373 : 183 P. L. R. 1911. 

- Alienation--Necessity—Conversion-Sale 

and mortgage. 

In a suit by reversiontr to set aside an aliena¬ 
tion of which the consideration consisted of debts 
due on a mortgage not assailable on account oftbe 
law ol limitation, the Court directed conversion of 
the sale into a mortgage. (Kensington, J.) Gokul- 
CHAND v, RAJI. 67 P. W. R. 1911 : 

10 I. C. 841 : 73 P. L. R. 1911. 

- Alienation — Necessity — Burden of 

proof. 

The onus of proving that a sale which took 
place 20 years ago in payment of antecedent debts, 
was made without legal necessity, rests upon the 
person contesting it. The burden of proving want 
of power to alienate lies on the person who 
alleges the absence of such power. (Shah Din. J.) 
Khuda Baksh v. Wahamali. 88 P. R. 1911 i 

116 P. W. R. 1911 : 10 I. C. 36 ; 

144 P. L. R. 1911. 

*- Alienation-Necessity—Sale or mortgage 

—Validity. 

Where a limited owner can raise the amount 
required by a mortgage, a sale of the whole pro¬ 
perty is a piece of bad management and the sale 
ought to be converted into a mortgage even if 
the whole amount were for necessity. Strict proof 
of necessity cannot be insisted on in the case of 
an old debt. Where it has not been proved that 
the alienor has wasted his property or spent 
money in an extravagant way the full considera 
tion stated th >ugh it is composed partlyof old debts 
may be accepted as being for necessity. (Clerk 
C. J, and Reid , J.) Fateh Singh v Nanak 
Chand. 9 I. C. 927 : 20 P. W. R. 1911. 

Alienation —Proof. 

- Alienation — Proof — Proprietors—Con¬ 
sent of—Necessity for. 

Held on the evidence that in Mauza Raja Jang, 
Tah9il Kasur, District Lahore, which was a village 
and not a town, non-proprietors had no right to 
transfer their rights of residence without the con¬ 
sent of the proprietors. Acquiescence of the pro¬ 
prietors in past sales does not mean that they are 
precluded from objecting to future sales ( Camp¬ 
bell , /.) Mahomed Din v. Labh Singh. 

1924 Lah 246. 


CUSTOM (PUNJAB)—Alienation—Reversioner. 

- Alienation — Proof. 

In the Rohtak Disirict agricultural proprietors 
cannot do as they please with their ancestral 
property. The onus of proving so exceptional 
a custom is on ihe party alleging it. 148 P. L. 
R. 1914 ; 131 P. W. R. 1914 ; 76 P. R. 1914. 
(Alfred Kensington, C. J. and Rattigan, J .) BUDAL 
v. Kirpa. 148 P. L. R. 1914 : 76 P. R. 1914 : 

23 I C. 2H : 131 P. W. R. 1914. 

Alienation—Reversioner. 

- Alienation— Reversioner. 

Grandfather’s brother's sons cannot seek a 
declaration as reversioners in the presence of 
uncle. No one can ask for a declaration ot a non- 
existing right but of a spc% successionis, i. e ., the 
chance or possibility of acquiring a right in the 
luture. It will be open no doubt to him when 
succession opens out to sue for possession of the 
property it possession is denied him. (Abdul 
Raoof and Moll Sagar, J J.) Lalu v. Fazil Din. 

4 Lah. 106 : 1923 Lah. 403. 

- Alienation — Reversioner — Declaratory 

suit—Alienation by widow — Daughter, 

Even a remote reversioner is entitled to main¬ 
tain a declaratory suit regarding a widow's alie¬ 
nation in the liletime of the daughter. A gift 
to a son-in law, Dy any widow (whether 
the wife or mother of the last male holder) is not 
sanctioned by custom. 149 P. R. 190a ; 4 P. R. 
1890 followed. (Campbell, J .) Ludimk v. Mt. 
Ransi. 1923 Lah- 28. 

- Alienation — Reversioner — Limited 

owner. 

The alienation of a female limited owner can be 
challenged by another female who is the next re¬ 
versioner. (Lc R os signal and Marlmcau, JJ.) 
Mawaz Khan v. Mt. Zohra Jan. 

1924 Lah. 187. 

- Alienation — Reversioner — Consent of — 

Sons of reversioners when bound. 

The assent of the plaintiff’s lather to the aliena¬ 
tion by a female ir possession, if made bona fide 
without collusion or intention fo injure the rever¬ 
sioners, is binding upon the plaintiff in a suit lor 
a declaration that the alienation shall not affect 
bis reversionary rights. (Abdul Raoof, J.) Mak- 
han Singh v. Kishkn Singh. 

1924 Lih. 213. 

——- Alienation— Reversioner — Occupancy 

rights—Consent of landlord—Status of rever¬ 
sioners to challenge alienation. 

If is competent to the reversionary heir of an 
occupancy tenant to dispute the validity of its alie¬ 
nation in favour of a stranger of his ancestor's 
occupancy rights although such alienation had 
received the assent of his landlords It is not 
necessary for plff. in such a case to prove that the 
common ancestor held the land as an occupancy 
tenant. AH that they have to prove is that they 
are ihe reversionary heirs of the alienor and that 
if the land had been the ancestral property of the 
plffs. they could have contested the alienation. 98 
P R. 1907 (F. B.) Foil. ; 12 P. R. 1904 ; 115 P. R. 
1901 Ref. (Scott-Smith and Harrison, JJ.) Baggu 
v. Mt. Dani- 3 Lah. 69 : 1922 Lah. 273 
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— ■ - Alienation — Reversioner—Setting aside 

— Form of decree. 

Where in a suit bv a reversioner to set aside an 
alienation or for declaration that the sale is not 
effective against the plaintiff’s reversionary in¬ 
terest, the court finds that the alienor had full 
power of alienation, the court could not declare 
the sale to be not binding on the plaintiffs mere¬ 
ly because a portion of the consideration for the 
sale had not been paid. [Wilberforcc and Marti- 
ncau.JJ.) Khullu v. Likal. 

4 Lah. L.J. 22 : 1922 Lah. 117. 

- Alienation — Reversioner-Consent of— 

Consent given beforehand—Effect of. 

A consent given to a contemolated alienation by 
a sonless proprietor is as binding and as valid as 
a consent given to a completed transfer and the 
assent of the nearest reversioner makes ibe alie¬ 
nation good against the world 59 P. R. 1901; 7 P. 
R. 1905; 78 P.R. 1908, Foil. The onus of proving 
bad faith on the put of the reversioner lies on 
these alleging it. An undertaking given by a re¬ 
versioner not to contest an alienation which a 
sonless proprietor might make in the future does 
not require registration. (Scott Smith and Har¬ 
rison, JJ.) Gulab v. Mehndi. 

3 Lah. 112 : 4 L. L. J. 52 : 1922 Lah. 95. 

- Alienation — Reversioner. 

The suns of the daughters of the collaterals 
in the 5th degree of the last male holder are 
bandhus and heirs when there are no agnate col¬ 
laterals and will succeed to an absolute estate and 
can restrict the enjoyment of an intervening 
limited owner within proper limits. (Leslie 
Jones and Broadway, JJ.) Diyal KuaR v. 
Mahtap Singh. 3 Lah. L. J. 458. 

- Alienation—Reversioner—Right to get 

declaration. 

Where ancestral property has been alienated by 
a proprietor a reversioner’s right to obtain a de¬ 
claratory decree is dependent on the vested 
rights on his alienated property and on the pro¬ 
bability of the inheritance opening in his favour. 
Were the alienor is appointed an heir to a dis¬ 
tant collateral he has a right to possession supe 
rior to that of the nearer collaterals. (Leslie 
Jones and Wilberforce, JJ.) P adam Nath v. 
Kanshi Ram. 66 I. C 913 ; 3 Lih. L. J. 20. 

- Alienation — Reversioner. 

Daughter's sons of the last male holder must 
prove that they have a locus standi to contest the 
alienation by the mother of the last male holder 
made in the lifetime of their own mother or by 
their mother’s sister, the daughter of the last 
male holder. ( Scott-Smith, J.) Gobinda v. 
NandU. 3 Lah L. J. 465 : 

1922 Lah- 217. 

- Alienation—Reversioner. 

Mortgagee rights are, under the Punjab Cus¬ 
tomary Law, immoveable property and a suit bv 
a reversioner to contest an alienation of such a 
right by a widow, is maintainable. ( Broadway 
and Harrison, JJ.) Phullo v. Da khan. 

63 I. C. 787. 


CUSTOM (PUNJAB)—Alienation—Reversioner. 

- Alienation— Reversioner— Time-barred 

mortgage—Objection to. 

A reversioner has no right to challenge a 
mortgage beyond the period of limitation, merely 
because, it is included in a sale-deed which he 
can challenge. (Wilberforce and Abdul Qadir, 
JJ.) Bur Singh r. Hazara Singh 

63 I. C. 760. 

- Alienation — Reversioner—Decree obtain¬ 
ed—Death of decree-holder pending appeal — 
Widow—Legal representative. 

Where a reversioner obtains a decree for pos¬ 
session of land and dies pending an appeal there¬ 
from. h.s widow is entitled to the benefit of the 
decree and represents her husband to that extent. 
(Abdul Raoo* and Marlineau, JJ ) Ram Kour v. 
Ji wan Singh 63 I. C. 640 : 2 Lah. 189. 

- Alienation—Reversioner—Rights of. 

The reversioners challenge the acts of a widow 
holding a widow’s interest such as creation of 
occupancy rights or other acts prejudicing estate. 
They are not bound to do so during the widow's 
lifetime. (Scott-Smith and Dundas, JJ.) Nand 
Singh v. Mussammat. 2 Lah. L. J. 673. 

- Alienation—Reversioner—Creating of 

occupancy rights by limited owner. 

Reversioners can challenge the creation of 
occupancy rights if being a transfer of valuable 
rights. [Scott-Smith and Marlineau , JJ.) IbHAR 
v. SUNDAK. 48 I. C. 808: 125 P. R. 1918. 

--- Alienation — Reversioner—Suit by to 

contest—Pre-empt or position of. 

Pre-emption is not re purchase either from Ihe 
vendor or from the vendee and in a suit by rever¬ 
sioners for a declaration ihat tbe sale shall not 
affect their reversionary rights, the pre-emptor 
must show consideration and necesoitv if it is to 
be binding on the reversioner. ( Rattigan, C. J.) 
Lal v. Milkht. 54 P R. 1918 : 46 I. C. 454: 

122 P. W R. 1918 : 121 P L. R, 1918. 

- Alienation — Reversioner— Consent given 

bona fide, whether binding on sons. 

Where the collaterals cf the 5th degree are 
doubtful about their right of inheritance in the 
presence cf daughters of the owner holding an¬ 
cestral property and consent bona fide to the dis¬ 
position by tbe latter of the property by a will in 
favour of his daughters, their consent is binding 
on the sons when they have kept quiet for 
many years. (Shadi Lal and Leslie Jones, JJ ) 
Shera v, Ganhar Khan. 

33 I. C. 738 : 83 P. W. R. 1916. 

- Alienation — Reversioner—Right to con¬ 
test—Remote reversioners—Marriage expenses of 
daughter's daughter and daughter's son, legal 
necessity. 

An improper ratification made by a nearer re¬ 
versioner does not bind remote reversioner espe¬ 
cially when mala fides on the part of the nearer 
reversioner is established in which case he will 
not be bound even by a decree Under the cus¬ 
tomary law a son has an independent right in his 
ancestral property and has thus an independent 
right of suit with regard to the ancestral property 
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and cannot be said to be “claiming under' 1 bis 
father within the meaning of S. 11 of the C. P. 
Code, and is not bound by alienations by his 
father with regard to such property. The expen¬ 
ses incurred by a widow for the marriage ot a 
daughter’s daughter and a daughter's son out of 
her husband's property are not lor valid neces¬ 
sity, ( Johnstone , C.J. and Leslie Jones , /.» Sohan 
Lal v. Sardar Khan. 25 P. R. 191 > : 

32 I. C. 121 : 16 P. W. R. 1916. 

- Alienation—Reversioner — Transfer of 

right to a stranger or to one of the other rever¬ 
sioners—Right to contest — Estoppel. 

Among the agriculturists governed by custom¬ 
ary law, a reversioner of a deceased male proprie¬ 
tor whose widow is in possession cannot transfer 
his rights to a stranger, but can transler them to 
another reversioner. A reversioner bringing a 
suit for pre-emption based on a sale by the widow 
would be deemed to have admitted the validity of 
the sale and would be estopped from afterwards 
questioning its validity. (Shah Din and Chevis , 
JJ.) Gujar v Auliga. 184 P. L. R. 1914 : 

119 P. W. R. 1914 : 23 I. C. 835 : 78 P. R. 1914. 

- Alienatton — Reversioner — Estoppel. 

A reversioner who recognizes an alienee's right 
is estopped from disputing the validity of.the 
alienation. (Rattigan and Beadon, JJ.) Khazana 
v. WARYAMA. 205 P. L. R. 1914 : 

22 I. C. 607 : 105 P. W. R 1914. 

- Alienation — Reversiontr—Setting aside 

—Burden of proof. 

The burden of proving that a reversioner is 
competent to an alienation of ancestral property 
made by a sonless male proprietor, lies on the re¬ 
versioner. 231 P. L. R. 1913. Cons. 63 P. L. R. 
1908, Foil. 28 All. 424 Not foil. [Agnew, J.) 
Sheoji v. Fazar Ali Khan. 230 P. L. R. 1913: 

20 I. C. 476 : 148 P. W. R. 1913. 

- Alienation—Reversioner—Acquiescence by 

sonless brother in his brother's acts—Effect on 
reversioner s. 

An acquiescence of a sonless brother in his 
brother’s act does not bind the reversioners by 
custom. (Reid, C. J. and Johnstone , J.) Nathu 
v. Rahman. 44 P. R. 1911 : 

198 P. L. R. 1911 : 11 I. C. 11 : 85 P. W. R. 1911. 

- Alienation — Reversioner — Right to set 

aside gift. 

In order to succeed in setting aside a gift by 
a widow to her daughter, the reversioners must 
establish the custom of excluding her when she is 
alive ; and especially so when she has a son 
( Rafique, A. J. C.) Subhadra v. Tribhuan Dat. 

15 I. C 247. 

Alienation—Bight to contest. 

- Alienation—Right to contest—Suit by 

collateral challenging. 

A collateral governed by the Customary Law of 
the Punjab does not derive his right to sue from 
or through his father but from or through the 
common ancestor who owned the land. (Scott- 
Smith and Fforde, JJ.) Sarup Singh v. Pal 
S inch. 1923 Lah. 642. 


CUSTOM (PUNJAB)—Alienation—Right to contest. 

- Alienation—Right to contest—Son un¬ 
born at the time. 

A son has powers to challenge an alienation 
made by his father before his death, if at the 
time ot the alienation there were heirs who could 
challenge it and the transaction was not satistied 
before his birth. l.Wo/i Sugar, J ) Bhup Singh 
e>. Prem Singh. b Lab L J. 384 : 

1924 Lah. 362. 

- Alienation—Right to contest—Remoter 

reversioner s 

Where a male proprietor who has alienated an¬ 
cestral land has adult sons living it is not open 
to the remote reversioners to sue to challenge the 
alienation in the absence of proof that the adult 
sons of the alienor waived their right to impeach 
the alienation. 84 P.K. 1918 Ref. (Abdul Qadir , 
J.) Sub a Singh v. Gopal Singh. 

1924 Lah. 386. 

- Alicnatton--Right to contest—Collaterals 

— Sale in execution of decree. 

Under the Customary Law of the Punjab it is 
open to a collateral to challenge a sale invitum , 
e g., a sale in execution of a decree. 18 P. R. 
l‘J08, Kel. (Abdul Raoof, J.) Ghanya v. Hazara 
SINGH. 1922 Lah. 224. 

- Alienation—Right to contest. 

Persons who are heirs to an estate arc entitled 
to challenge alienations effected by iemales who 
are holding on life tenure under custom. Para. 23 
ot Kattigau’s Digest of Customary Law runs 
counter io the principle of Hindu Law and custom 
does not exclude a daughter’s son irorn inheri¬ 
tance on the ground of his mother having pre¬ 
deceased her father or grandmother. Under the 
Hindu Law a female takes only a life interest in 
the property inherited by her trom a male and the 
nature ot her interest does not depend upon the 
existence or otherwise of persons having a right 
to succeed to the property after her death. 

Ao estate of a widow under the customary law 
is subject to the same restriction as that of a 
widow under Hindu Law. Where the persons 
contesting the alienations are males whose right 
to inherit the estate is beyond dispute there is 
no custom which prevents them from impugning 
such alienations, they are entitled to contest. C..A. 
No. 128 of 1917 Ref. Where there is no custom 
applicable to a case the plaintiffs can fall back on 
their personal law. ( Shadi Lal, C. J . and Mar- 
tineau, J ) Gobinda v. Nandu. 

3 Lah. L. J. 465 : 1922 Lah. 217. 

- Alienation—Right to contest—Religious 

endowment- Dohli tenure. 

The dohli tenure is a peculiar kind of tenure to 
be found in the south-eastern districts of the 
Punjab. It is a rent-free grant of a small plot of 
land by the village community for the benefit of a 
temple mosque or shrine or to a person for reli¬ 
gious purposes. In the Revenue records the pro¬ 
prietary body are recorded as the owners of the 
property and the grantee is recorded as a tenant 
in the column ot cultivation. So long as the pur¬ 
pose for which the grant is made Is carried out, 
it cannot be resumed, but should the holder fail to 
carry out the duties of bis office, the proprietors 
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can eject him and put in some one else under 
a like tenure. Such a tenure cannot be sold or 
mortgaged and there can be little doubt such an 
alienation made by Ihe dohlidar is absolutely 
void and can be challenged by his successor. 
(Shadi Lai, C. J . and Harrison , J.) Sf.wa Ram 
v. Udegir. 2 Lah 313 : 

25 P. L. K. 1922 : 1922 Lah. 126. 


- -Alienation—Right to contest—Property 

inherited from husband—Right of reversioners 
to i in pea h. 

Under the general Customary Law of the Punjab 
females in possession of property inherited from 
relations, but not given as a free and absolute 
gilt, have no right to alienate sucb property per¬ 
manently. The heirs of reversioners have a right 
to contest the validity of such an alienation and 
have it declared that their rights would not be 
affected in anv way. (Abdul Raoof and Marti- 
neatl. JJ.) JHANDHA V. MT. JlVAN. 

67 I. C. 522. 


- Alienation—Right to contest—Inaction 

of father — Son's rights not affected. 

Where the plaintiff's father was absent from 
the village in which the land was situated and 
took no sters to have the alienation ret aside but 
at the same time there was no collusion between 
the alienor and alienee and the plaintiff's father 
and no acquiescence on the part of the plaintiff’s 
father, the plaintiff as reversioner could sue to 
set aside the alienation. The plaintiff d^es not 
claim from or through his father but directly 
from the last holder. ( Broadway, J.) Feroz v. 
Ghulam Sarwar. 67 I. C. 379. 


_ Alienation —Right to contest—Widow of 

predeceased son when can challenge alienation. 

The widow of a predeceased son who desires 
to challenge an alienation made by her father-in- 
law must prove not merely that she is an heir to 
her father-in-law but that she has a right to con¬ 
test the alienation effected by him. (Scott-Smith 
and Mar tine an. JJ.) HarNamax v. Mussammat 
Dewax. 71 P. W. R 1921 : 1 Lah. L. J. 32: 

541. C. 908 : 160 P. R. 1913. 


- Alienation—Right to contest— Daugh¬ 
ter' s son. if can control alienation by females 
Onus of proof. 

Among Ghirths of Kangra District, a daughter s 
son has no locus standi to control alienations by 
the female heirs of the last male holder. As a 
rule the right to such control only extends to 
agnatic heirs of the last male holder and the bur¬ 
den of proving any extension of this tight beyond 
the agnatic heirs lies on the person asserting it. 
LScott-Smith, J.) Gobinda v. Nandu. 

3 Lah. L. J. 465 : 1922 Lah. 217 : 

- Alienation—Right to contest—Date of 

alienation. 

A sale of the reversionary rights during the 
lifetime of the widow is no more than a .mere 
agreement to sell which takes effect immediately 
on the death of the widow. The date of the alie¬ 
nation is therefore the date of the death of the 
% 


widow. (Shadi LaI, .C. J. and Wilberforce,\J.) 
Buta Singh v. Jhandu. 

3 Lah. L. J. 211 : 61 I. C 375 : 

3 U. P. L. R (Lah.) 49. 

- Alienation—Right to contest—Harrals 

of Dl. Shah pur. 

Male proprietors have an unrestricted power 
of alienation among Harrals of Dt. Shahpur. 
(Scott-Smith and Leslie Jones. JJ.) Bahaduri v. 
QuadU. 60 I. C. 526 : 3 Lah. L. J. 150. 

- Alienation— Right to contest. 

A widow allowed an occupancy tenant to ex¬ 
change one of his occupancy fields with a non¬ 
occupancy one. Plaintiff, who was one of the 
collaterals of the last male holder and a lambar- 
dar, did not object to the exchange but affixed his 
seal to the patwari’s report at the time of muta¬ 
tion. Subsequently the occupancy tenants sank 
a well in the field obtained by him under the ex¬ 
change but the plaintiff did not object. Six years 
after the exchange, he sued for a declaration that 
the exchange would not effect his reveisionary 
rights. Held, that the plaintiff having acquiesced 
in the exchange and having (ailed to object to the 
sinking of the well was estopped from objection 
to the exchange. ( Abdul Raoof , /.) ILLA UD-DIX 
v. Amir-ULLah. 56 I c. 874 : 

2 U.P.L.R. (Lah.) 105. 

- Alienation—Right to contest—Collate¬ 
rals—A wans of Monza Photriwala — Jul'undur 
District. 

The general custom of the Punjab does not 
recognise the right of a collateral, however re¬ 
mote, to challenge alienations and the butden in 
case of distant collaterals, of proving a right to 
control rests on the person challenging. Among 
Awaris there is no custom entitling collaterals of 
the 10th degree to contest an alienation by child¬ 
less proprietor. (Shadi Lai and Le Rossignol , JJ.) 
Kasim Ali v. Ghulam Muhammad. 

138 P. R. 1919 : 54 I. C. 961 : 2 Lah. L J. 76. 

- Alienation—Right to contest — Widow's 

estate — Reversioner. 

A widow's estate is only limited for the benefit 
of the reversioners and the widow to all intents 
and purposes is the fell owner when there are no 
reversioners and the onus lies upon the proprie¬ 
tors of a “ Patti” to establish their right to 
contest an alienation by such a widow. (Shadt 
Lai, J.) Giani Ram v. Mari. 40 I. C. 61 : 

24 P. B. 1917. 

- Alienation—Right to contest — Telis of 

Mouza Bhudial, Tahsil Cltakwal, District Jhelum. 

The Telis of Mouza Bhudial have no right of 
control over alienations, by occupancy tenants, by 
custom. (Johnstone, C. J.) Sher v. Allal Dad. 

39 I. C. 96 : 6 P. B. 19W. 

- Alienation—Right to contest — After- 

born son—Ratification by nearest collateral made 
after the son's birth—Effect. 

An after born son can impeach alienations by 
his father made before his birth and his right i 
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not lost though his father’s brother ratified the 
sales alter the son’s birth. 55 P. R. 1903, Ref. 
{Shadi Lai and Le Rossignol , JJ .) Ghulam Nabi 
v. Mohkam. 105 P. B. 1916 : 36 I. C. 672 : 

79 P. L. R. 1917. 

- Alienation—Right to contest—Females. 

The right of a Hindu female to challenge the 
alienations of an earlier female life incumbent 
must be decided on the evidence adduced in 
each particular case and no general proposition 
can be laid down to cover all cases. (Chevts and 
Le Rossignol , JJ.) Dalipa v. Suraj Kawr. 

48 P. R. 1916 : 34 I. C. 581 : 

142 P. W. R. 1916. 

- Alienation—Right to contest—Mutation 

—Assent of father—Effect on other members. 

The assent of a father who intends to be govern¬ 
ed by Muhammadan law in future, to the 
mutation, is not bona fide and not binding on 
sons and other members of the family. (Chevis 
and Le Rossignol , JJ.) Musammat Jannat v 
Abdulla. 4 P. R. 1916 : 32 I. c. 817 : 

25 P. W. R 1916. 

■- Alienation — Right to contest—Remote 

collaterals. 

The remote collaterals may sua for a declara¬ 
tion that an alienation was invalid or, in the 
alternative, for pre-emption where the nearer 
collaterals took no steps to protect the estate but 
only subsequently instituted a suit for pre-emp 
tion. (Chevis and Shadi Lai , JJ.) Bahadur Singh 
v. Bhagal Singh. 104 P. R. 1915 : 32 I. C. 11 : 

208 P. W. R 1915, 

- Alienation — Right to contest— Declara¬ 
tory suit by collaterals after death of alienor — 
Punjab—Limitation (Ancestral Land Alienation) 
Act of 1900. 


her first husband. (Johnstone and Le Rossignol 
JJ.) Muhammad Baksh v. Muhammad. 

90 P. R. 1915 : 31 I. C. 533 : 

170 P. W. R. 1915. 

- Alienation—Right to contest—Estoppel. 

Where the vendee delts. had rebuilt the house 
without any objection ot the plffs., whom it was 
open to object to the alienation on tbe ground 
that the house sold was not alienable property, 
Held that the plffs. weie estopped by acquies¬ 
cence in the sale. ( Leslie Jones, J.) Nakain Singh 
v. Kala Singh. 192 P. L. R. 1915 : 

138 P. W. R. 1915. 

- Alienation—Right to contest—Acquie¬ 
scence — Abandonment—Entry tit mutation pro¬ 
ceedings 

in a suit by collaterals for possession of pro¬ 
perty left by an extinct branch of a family the 
father of the last male owner, unsuccessfully re¬ 
sisted in 1882 an application by the predecessor 
of the defts. for having the name of the former 
expunged from the Mutation Register. Defts. 
continued in possession since 1832, Held, that the 
acceptance, in 1882 of the adverse decision in the 
mutation proceedings, by the father of the last 
male owner and bis subsequent conduct amount¬ 
ed to abandonment of his right. Defts having 
been since then in adverse possession cf the pro¬ 
perty, were absolutely entitled to it. (Shah Din 
and Le Rossignol, JJ.) Mayya v. Nihala. 

141 P. L.R. 1915 : 28 I. 0. 234 . 

58 P. W. R. 1915. 

- Alienation—Right to contest—If follows 

right to succeed . 

The light to succeed does not necessarily carry 
with it the right to impeach alienations. The 
onus lies on the person claiming the right to 
prove it- (Sliah Dm and Chevis , JJ.) Gobind- 
kam v . Suraj Kauh. 131 P. L. R. 1914 : 

24 I. C. 470 : 114 P. W. R. 1914. 


A declaratory suit by the collaterals that a be¬ 
quest by a sonless Gujar in favour of his mother 
and maternal uncle is invalid after the death of 
the alienor, does not offend against the provisions 
of the Punjab Limitation Act ot 1900 and can 
be maintained. (Chevis and Le Rossignol, JJ.) 
Ghulab Khan v. Ohiragh Bibi. 43 P. R. 1916 : 

31 I. C. 909 : 131 P. W. R. 1916 

;- Alienation—Right to contest—Alienation 

by widow — Daughter—Agnates 

A daughter’s power to contest an alienation of 
the properties of last male owners by a widow is 
unusual. The burden, therefore, lies on her to 
prove such a power according to custom, since 
usually only agnates have tne power. ( Johnstone, 
C. J. and Chevis, J.) Partapi v. Hazara Singh. 

311. C. 794 : 33 P. R. 1916. 


-’- Alienation—Right to contest—Sials of 

Jhang District. 

Among the Sials of the Jhang District the posi¬ 
tion of females is very strong and collaterals in the 
10th degree have no status to contest alienations 
made by a daughter except in respect of property 
which the latter held in her capacity of widow of 


- Alienation —Right to contest—Collate¬ 
rals—Fathan of Jullundur District—Gift by son¬ 
less proprietor to his niece. 

Among Padians in the Jullundur District the 
presumption is against the right of a collateral of 
the 6th degree to question gifts even of ancestral 
and by a sonless proprietor to a niece with whose 
father the donor has always been joint. Among 
the important tribes of the District, the presump¬ 
tion is in favour of the collateral succession of 
widows. (Johnstone and Rattigan, JJ.) Sultan 
Bibi v. Ghulam Haider Khan. 206 P.L R 1914- 

24 1. C. 358 : 32 P. L. R.‘ 1915 ] 


— —Alienation—Right to contest—Collatc- 
rU Qnus ght l ° chal[cn&c altcna bons, if recognised 


unuer me general custom of the- Punjab it is 
not all collaterals, however remotely related 

that can challenge alienations, and in the case 

of very distant collaterals, the onus of proving a 

“S'' 0 'T tS ™ the persons challenging 
the alienations. An alienation even to a co-share? 

may, under the general custom of the Punjab’ 

be questioned by the collaterals who have a 

right to control the alienation. But a gift to a 

collateral for services rendered is howevlr good 
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and valid. (Rattigan and Chevis, 77.) Pal 
Sixgk v. Gan da Singh. 40 P. L. R. 1914: 

29 P W.R. 1914: 22 I C. 319 : 37 P. R. 1914 

- Alienation—Right to r on test—Alienation 

effected by compromise—If sons or reversioners 
can contest. 

An alienation of immoveable property effected 
by a compromise of a suit cannot be contested 
either by the son or other reversioners oi tbe 
alienor. 5 I. C. 589 Foil. (Agnew, J.) Kalu v. 
Sawariva. 154 P. W. R. 1913: 

20 I. C. 567 : 300 P. L. R. 1913. 

- Alienation—Rig u t to contest — Declara¬ 
tory suit by reversioner — Vendee, if can stand in 
the shoes of d previous mortgagee wJnm he has 
paid off. 

In a declaratory suit by a reversionary heir 
that a sale-deed is not binding on them, the Court 
has to determine if the sate is binding as such ; 
and the vendee cannot urge that, because he has 
paid off a prior mortgage on the land, he can 
retain the land during the lifetime of the alienor 
and also stand in tbe shoes of the previous mort¬ 
gagee whom he has paid off. (Rattigan. J.) 
Partafa v. Attar Singh. 37 P- R. 1913 : 

20 I. C. 289 : 262 P. L. R 1913. 

- Alienation—Right to contest—Acquie. 

scence. 

Mere acquiescence in previous sales will not 
imply a renunciation of the discretionary right of 
the proprietors to object to a subsequent sale. 
(Scott-Smiih, J.) Taj Muhammad v. Kanshi Mal. 
135 P.W.R. 1913 : 19 I. C. 864 : 237 P. L. R. 1913. 

- Alienation—Right to contest — Son—Old 

alienations—Necessity—Proof. 

The sons and grandsons of a person cannot 
contest the alienations of their father and uncles 
where the latter acted in concert In the case 
of old alienations where the alienor has been 
recklessly extravagant, it would be nothing but 
right to put the alienee to proof of the necessity 
therefor. (Shah Din and Chevis , 77.) AtaR 
Singh v. Allah Din. 126 P. L. R 1913: 

18 I.C. 445 : 93 P. W. R. 1913. 

-- Alienation—Right to contest — After-born 

rex ersioner. ■ 

When at the time of the alienation a rever¬ 
sionary heir competent to challenge it existed, an 
after-born reversioner has no lo:us standi to ques¬ 
tion its validity. (Reid,C.J. and Rattigan, J.) 
Babu Khan v. Mir Khan. 108 P. L. R. 1913 : 

18 I.C. 283 : 113 P. W. R. 1913. 

- Alienation—Right to contest — After-born 

son i 

In Punjab a son begotten though not born can 
contest an alienation by his father, the date of 
birth in such cases being antedated to the beget¬ 
ting, and an afterborn son can contest an aliena¬ 
tion if there was a collateral entitled at the date of 
the transfer to object if such alienation be not 
ratified prior to the birth. (Chevis, J.) Kehar 
Singh v. Hazara Singh. 14 1. C. 60 : 

. 173 P. W. R. 1912. 
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- Alienation—Right to contest—If trans¬ 
ferable 

The right of a reversioner to contest an aliena¬ 
tion is not a transferable right. 66 P. R. 1897 ; 
22 P. R. 1900; 67 P. R 1909 ; 2 I C. 954, Foil. 93 
P.R. 1905; 19 P. R. 1906 ; 12 P. R 1901, Dist. 
[Johnstone and Rattigan, 77.) 2ENAB v. Shah 
Nawaz Khan. 47 P. R. 1912 : 103 P. I. R. 1912: 

13 I C. 526 : 145 P W.R. 1912. 

- Alienation — Right to contest—Right of 

cullalcral of the 11 th degree to impeach alienation. 

Where no special custom exists in his favour, 
a collateral of tbe llih degree cannot dispute an 
alienation of the present holder even if the pro¬ 
perty has descended from a common ancestor, 
though he may have a right to succession superior 
to that i f the Crown in case where escheat is the 
alternative to succession. 35 P. R. 19C6 not loll.; 
93 P.R. 1906; 23 P. R. 1907; 162 P. L. R. 1901; 94 
P.L.R. 1903 : 20 P.R. 1890. Rel. on. (Reid, C. J. 
and Rattigan, 7.) Hazara Singh v. Harnam 
Singh. 24 P. R. 1912 : 

22 P. W. fi 1912 : 13 I. C. 180 : 44 P.L.R. 1912. 

- Alienation—Right to contest—Gift by 

widow—Suit by reversioner to set aside gift — 
Compromise—If binds a minor not properly re¬ 
presented. 

A compromise in a suit by a reversioner to set 
aside a gift by a w dow will not bind a minor 
who is not properly represented by a next friend 
and he can on attaining majority follow the pro¬ 
perty wherever it is, by ignoring the suit. (John¬ 
stone and Chevis, 77.) Javvala v. Indar. 

76 P. W. R. 1911 : 11 1. C. 372: 181 P.LR. 1911. 

- Alienation — Right to contest — Colla¬ 
terals. 

An alienation of ancestral property cannot be 
questioned by collaterals in the presence of the 
alienor’s sons. (Kensington, J.) Bhana Ram v. 
Hakim Singh. 36 P. W. R. 1911 : 10 I.C. 725 : 

178 P. L. R. 1911. 

- Alienation—Right to contest. 

The last male holder’s father’s sister's son has 
no right to contest alienations made by the person, 
whether male or female, in possession of the pro¬ 
perty. Where such a right is claimed by custom 
it must be proved. Unless tbe custom of a tribe 
recognized a female and her issue as heirs, the 
right of controlling even a female’s alienations 
does not extend beyond the line of agnatic heirs. 
93 P. R. 1906 ; 61 P. R. 1906. Foil. Even a tres¬ 
passer cannot be ousted unless the plff. proves 
that he is entitled by law or custom to eject him- 
( Rattigan , J.) Ali Mahammad v. SurajUDDiN. 

162 P. L. B. 1911 : 199 P. W. B. 1911: 

10 I. C. 236 : 13 P. B. 1912. 

- Alienation—Right to contest—Joinder of 

causes of action—Estoppel. 

The heir of a deceased agriculturist, and alie¬ 
nor of ancestral property can attack all alienations 
to different alienees in one suit for possession, as 
bis right to sue for possession accrues when 
succession opens on the death of the alienor. The 
fact that a son got certain land from bis father in 
the latter’s lifetime, docs not e9top the son from 
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challenging his father’s alienations when the 
latter dies and the son comes into possession ol 
the whole of his lather’s estate. [C u evis, J.) Fazl 
Hussain v. Amir Haider. 76 P. L R 1911 : 

9 I. C. 588 : 73 P. W. B. 1911. 

- Alienation — Right to contest — Colla¬ 
terals. ' 

A transfer of ancestral occupancy rights without 
necessity or consideration is liable to oe contested 
by the alienor’s collaterals whose rights to object 
to the alienation remain intact, \Johnstone , J.) 
Kikka v. Gurdai. 52 P. L. R. 1911 : 

9 I. C. 292 : 201 P. W. R. 1911. 

Alienation— Widow. 

- Alienation — Widow—Gift to daughter 

and son-in-law. 

Under the customary law it is not competent to 
a widow to make a gift of her husband’s non- 
ancestral land in favour of her daughter and son- 
in-law jointly. (Le Rossignol and Alattineati, JJ.) 
Sandhi v. Budha Singh. 

5 Lah. L. J. 178 : 1924 Lah. 25. 

- Alienation — Widow. 

The powers of a wid°w in possession of her 
husband's property to make an alienation by way 
of gift is not wider under the customary law * of 
the Punjab than under the Hindu Law. [Abdul 
RaQof, J.) Mt. Durgov. Prem Singh. 

: 'P • • 1 1924 Lah. 196. 

-- Alienation—Widow. 

A widow who holds a life interest in an estate 
under custom has no wider powers of alienation 
than a widow who holds a similar estate under 
Hindu Law and the limited nature of her lite in¬ 
terest can never alter even though there be a 
complete want of heirs, t Leslie Jones and Broad¬ 
way, JJ.) Dial Kaur v. Mehtad Kauh. 

74 I. C. 639 : 3 Lah L. J. 458 

- Alienation — Widow—Gift of Portion of 

estate to nearest reversioner— Effect of. 

The rule of Hindu law that a widjw cannot 
make a valid gift of a portion of the estate in 
favour of the next male reversioner is not ap 
plicable to ca«es governed dv customary law 50 
I. C 498, Dist. (Scott*Smith and Dnudas, JJ.) 
Jagga t\ Bhag Mal. 4 Lah. L. J. 432 

. . — Alienation—Widow — Tarar Jats of 

Chakwal—Sisters if entitled to question aliena 
tion —Riwaj-i-am, entries in. 

Among the Tarar Jats of CbakvaJ, sisters are 
heirs in the absence of collaterals and are entitled 
to contest the validity of an alienation made by 
the widow. An entry in the Riwaj-i-am which 
is not opposed to general custom is a strong piece 
of evidence. ( Scot l-Smith and Harrison , JJ.) 
Ahmad p. Mt. Bano. 3 Lah. 40 : 1922 Lah. 114. 

- Alienation — Widow — Necessity—Debts 

of husband—Future maintenance . " 

A widow in possession of ancestral property 
inherited from her husband has only a limited 
right therein and she cannot alienate the estate in 
anticipation of future expenses Where the debts 
of her husband are not charged on ancestral pro¬ 
perty the widow is not justified in alienating the 
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property for the discharge of such debts. Nor is 
the widow justified in alienating the property for 
raising money for her fut re maintenance. 4 P. 
R. 1913 ; 17 P. R. 1919, Followed. [Broadway, J.) 
Sucha Singh v. Pal Singh. 

1924 Lah. 298. 

- Alienation—Widow — Husband's proper¬ 
ty — Self-acquired 

A widow has no right to al’enatc the property 
of her husband, even if the property was not 
ai cestral except for necessity. <114 P.R. 1907 : 14 
I. C 71 ; 23 I. C. 127. Ref ) [Broadway. J.) Fattu 
v. Partapi. 39 I. C. 642 : 15 P. W. B. 1917. 

- Alienation — Widow—Debts of husband. 

Under Customary Law, unlike Hindu Law, 
a widow is not bound to pay debts due by her hus¬ 
band which have become barred by limitation. 
Nor can she alienate the estate for payment of her 
husband’s debts when she could pay it out of the 
income of the estate- [Shadi Lai, J.' Indar v. 
Moti Ram. 75 P. W. R. 1915 ; 

29 I. C. 780 : 112 P L. B lyl*. 

- Alienation—Wid w- Absence of colla¬ 
terals — Owners of Pattli belonging to different 
tribes—Entry in Riwaz-i.am —Value ol-Nalute of 
limitation — Reversioners. 

Where owners ol a Patli belonging to miscel¬ 
laneous tribes contesting the alienation o( a widow 
set up the plea that the widow could n t alienate 
except foi necessity and that in ihe ab cnee of 
collaterals, they were entitled to succeed the onus 
of proving it lay on the plaintiffs, and in the 
absence of any instance, the entry iD the Riwaz-i- 
ant is not a sufficien’ proof thereof. A widow’s 
estate is limited only lor the benefit of rever¬ 
sioners and where there are none, she is to all 
intents and purposes ao abs-dute ow er, and an 
entry iu a wajtb-ul-a-z limiting her powers of 
alienation bas no effect in . the absence of 
coliatetals. {Rattigan and Scott-Smith, JJ.) 
Allah Ditta v. Ganhra- 

3 P. B. 1914 : 23 I. C. 127 : 129 P. L- R. 1914. 

—■- Alienation—Widow—Right to contest. 

On the death of a widow who is in possession 
of a lile estate in a gifted property, the 
property passes to the lineal descendants of the 
donee in the female line, and the descendants of 
the donor have no manner of right to question 
any alienation ot the same by the widow, 
[lohnstone and Shah Din, JJ.) SUKHAN v. Na°aiN 
Singh. 99 P L. R. 1«14: 

22 I. C. 792 : 138 P. W. R. 1914. 

- Alienation—Widow—Ancestral proper¬ 
ty—Surrender by vendee from widow m Javour 
of reversioner. 1 

Where on objection by reversionary heir to an 
alienation bv a widow, the widow, waiving her 
life interest in favour of the reversionary heir 
surrendered the property to the reversioner, such 
property is not self-acquired property in the 
hands of the reversioners. [Kensington and 
Beadon, JJ.) Taj Muhammad v Islam. 

95 P. R. 1913 : 211.C. 631 : 343 P L. R. 1913 : 

280 P. W. R. 1913. 
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- Alienation — Widow — Husband's property 

self-acquired. 

A widow governed bv a customary law cannot 
alienate the property of her husband to wh’ch 
she has succeeded on the ordinary life tenure, 
even if such property was acquired by him. 
( Rattigan , 7 ) Mukandi v, Bakhtawar Singh. 
210 P. L. a. 1913 : 19 I. C. 215: 219 P. W. B. 1913. 

- Alienation—Widow —Consent of rever¬ 
sioner. 

A reversioner’s consent to an alienation by a 

female in possession is binding on his son, 
provided that it was bona fide and there was no 
collusion, or intention to injure the reversioners, 
or any other circumstance invalidating the 
consent then given. (Rattigan, J.) Habib Khan 
v. Muhammad. 68 P.B. 1912: 194 P.W B. 1912 : 

16 I C. 463: 210 P. L. B 1912. 


Alienation—Widow- Reversioner’s right 

—Powers of. 

The reversioners of the husband are not debar¬ 
red from succeeding to the property after the 
death of the donee though they had tacitly con¬ 
sented to the alienation by the widow. 19 P. R. 
1903 ; 12 P R 1«92, Foil.; 46 P. R. 1890 ; 53 P. 
R. 1882, Overruled. 

A widow's powers as regards permanent alie¬ 
nation of landed property differ from those of her 
husband. 103 P.R. 1907, Rel. on. A gilt by a male 
proprietor of his self-acquired property to his 
daughter with the intention « f making her the full 
owner, confers on her the full owneiship, but it 
she merely inherits such property she takes only 
a limited estate for herselt and her issue. -121 P. 
R. 1908, Rel. on. Property whether self-acquired 
or ancestral qua reversioners, received by a 
widow on her husband's death, cannot be alienat¬ 
ed by her against the wishes of the reversioners 
unless she alienates it to the next heir. 76 P. R. 
1883 ; 63 P. R. 1895 ; 58 P. R. 1899, Kel. on. 
Where the donee's line dies out the reversioners 
of the donor’s husband and not the reversioners 
of the donee that are entitled to succeed to the 
property gifted. 19 P. R. 1903; 12 P- R. 1892 ; 
144 P R 1893, Fol ; 46.P.R. 1890 ; 53 P. R. 1882 
Overruled ; 137 P. R.-1908 ; 84 P. R. 1909. Dist. 
( Johnstone and Rattigan , 77.) NuR Ahmad v. 
Rahim Bakhsh. 

52 P. B. 1912 : 14 I. C. 71 : 177 P- W. B. 1912. 


- Alienation—Widow—Settlement in lieu 

of dower—Widow's right - Chaddar Jats of Alt- 
pore Tahsil. 

Under the custom prevailing among the Chad¬ 
dar lats of Alipore Tahsil, a widow succeeding to 
property settled on her in lieu of dower without 
objection from the collaterals gets an absolute es¬ 
tate therein with full rights of alienation. (Ken¬ 
sington and Shah Din , 77.) Sohaura v. Sahib. 

L 225 P. L. B. 1911 : 111- C. 513 : 

154 P. W. B. 1912 


__ Alienation— Widow— Right to challenge 

— Husband’s bro ther. 

Among Say ads of Sialkot City brothers of the 
husband pan attack an alienation by the widow of 


CUSTOM (PUNJAB)—Alienation—'Will. 

house property inherited from her husband. 
(Johnstone , 7.) Mir Haidar v. Muhammad Ali. 

14 P. B. 1911 : 44 P. W. B. 1911 : 10 I. C 856 : 

88 P. L. B. 1911. 

- Alienation — Widow — Necessity Con¬ 
sent-Exchange. 

A widow, in possession of her husbaBd’s estate, 
cannot effect an exchange of the land except for 
necessity or with the consent of the reversioners. 
A widow cannot make the exchanges even for the 
purposes of improving the estate. (Shah Din and 
Chevis , 77.) Nihali v Lehna. 2 P. B. 1911 : 

46 P. L. B. 1911 : 9 I. C. 675 : 27 P. W. B. 1911. 

Alienation—Will. 

- Alienation—Will by sonlcss proprietor— 

Khot Sarang of Talag^ng Tahsil, Alloc k District • 
A sonlessairaw of Khot Sarang, Tahsil Talagang, 
has not a free power to dispose of his ancestral 
property by Will. ( Broadway , 7.) Mt. Rakshi v. 
Baza. 1928 Lah. 806. 

- Alienation—Will-Gift of reversion to 

daughter—Gift by mother to daughter—Marriage 
of daughter with khatri. 

A jatti daughter marrying subsequently with a 
khatri is not deprived of her rights under her 
lathei’s will giving the reversion after the death 
of his wife in favour of his daughter (I.e Rossignol 
and Wilber force, 77.) Narain Singh v. Mt. Dial 
KaUR. 4 Lah. L. J. 469. 

- Alienation — Will — Sonless proprietor — 

Mair tntnhas, Chakwal Tahsil, Jhelum District 
— Bequest to daughter—Suit by reversioner— 
Decision—Value of as 'vidence. 

AmoDg Mair Mmhas, Chakwal Tahsil, Jhelum 
District, a sonless proprietor can bequeath his pro¬ 
perties by will absolutely in favour ol the daughter 
The daughter can in her return u ill away the 
property. A proprietor bequeathed his lands and 
house to his daughter and she in her turn made a 
will in 1886 leaving the property to the deft., her 
sister’s son, and son-inlaw. The daughter died 
and the plff., collateral of the deceased male 
owner, sued for posse-sion of his property con¬ 
tending that it reverted to them and that the dau¬ 
ghter had no power to make a will in favour of 
the deft- It was found that in a prior suit to con¬ 
test the will instituted by the brother of the last 
male owner, the will was found to be valid and 
that the daughter had full powers of alienation. 
There was no appeal against that decision which 
became final. Held, in the present suit that 
though the prior decision did not operate as res 
judicata it was very strong evidence in favour of 
the will and that the daughter took an absolute 
estate under its terms. (Shadi Lai and Martincau , 
77.) Anwar Khan v. Nur Khan 

67 I. C. 272 : 2 L. L J. 666- 

- Alienation — Will—Right of son’s widow 

—Jats of Ludhiana District, 

A son’s widow suing to contest an alienation 
by her father-in-law must prove not only that she 
is heir to the latter but also she has by custom * 
right to contest his alienations. . The burden is 

the more heavily on her where the alienee# atf 
the alienor's agnates. 30 P.R. 1909 and 72 P. J* 
1909, Dist, The widow had failed to prove the 
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existence of such a custom ainoDg Jats of Ludhi¬ 
ana and that it was consequently unnecessary to 
inquire into the validity ot the Will. (Scott-Smith 
and Martineau , JJ.) Haknaman v. Mussamat 
Dbwan. 160 p. B. 1919 : 64 I. C. 908 : 

ILL J. 32. 

- Alienation—Will — Sonless proprietor 

—Daughter in presence of brother and nephew — 
Validity--Mair Rajputs—Chakwal Tahsil, Jhetnm 
District. 

The initial presumption in the Punjab is against 
the power of alienation in respect of ancestral 
land in village communities but it is not of weight 
among the Mahoinedan tribes of jhelum. By cus¬ 
tom among Mair Rajputs of the Chakwal Tahsil of 
the Jhelum District a sonless pioprietor is compe¬ 
tent to devise the whole of the ancestral estate hi 
favour of bis daughter in the presence ol bis bro¬ 
ther and nephew. (Shadi Lai, J.) Hayat v. Mus 
SAMMAT GULLAM. 87 P R. 1918 : 

99 P. L. B. 1918 : 47 I. C. 931 : 172 P.W.R. 19)8. 

- A lie n a tio n — Will—Mu ham madzais of— 

Peshawar District—Bequest to widow to exclu¬ 
sion of son not valid. 

By custom a Muhatnmadzai proprietor cannot 
will away his entire estate to his widow to the 
exclusion of his son. {Barton, J. C.) Saidan bHAH 
v. Mt. Durani. 84 P. L. R. 1916. 

——Alienation—Will—Auan of Fattehsing 
Tahsil. 

A sonless Awan is not entitled to bequeath by 
custom his property to the prejudice of the rever¬ 
sioner. ( Chevis , J.) Shkr Waman v. Karam 
Bakhsh. 32 I. C. 806 : 76 P. W. R. 1916. 

——Alienation-Will—Bequest by Gujars of 
Guiar Khan Tahsil to mother and her brother in 
Presence of collaterals— Validity. 

A bequest among the Gujar Khan Tahsil, in the 
Rawalpindi District, by a sonless proprietor of the 
whole of his property to bis mother and her bro¬ 
ther in the presence of the collaterals is invalid. 
(Chevis and Le Rossignol, J J ) Gulab Khan v. 
Chiragh Bibi. 43 P. R »19i6 : 31 I. C. 909 : 

131 P, W. R. 1916. 

—— - Alienation — Will—Gulfarosh Arains of 

Lahore—Custom—Onus of proof. 

Among the Gutfarosh Arams of Lahoie City 
there is a custom ot will making contrary to 
Muhammadan Law, The burden ot proving such 
a custom is on the person who asserts it, but in 
view ot the fact that the tribe is a mere iragment 
of a very large body of Arains , who are agricul¬ 
turists and follow, except as regards certain things 
ordinary Punjab custom, the burden is not a 
heavy one. (Johnstone and Shah Din, JJ.) Rahim 
Baksh v. Umar Din. 49 P. R. 1915 : 

111 P. W. B. 1016 : 20 I. C. 382 : 243 P.L.B. 1016. 

- Alienation — Will—Gift — Restrictions. 

Where the power of gift is restricted, the. power 
of disposing of property by will must be equally 
restricted. \Kensington and Beadon, JJ.) Sahiban 
v, Muhammad. 72 P. B. 1013 : 204 P. L. B. 1013: 

20 1. 0. 622 :214 P. W. B. 1013.1 


CUSTOM (PUNJAB)- Alluvion and Diluvion. 

- Alienation — Will — Awans of Altock 

Tahsil — Collaterals—Rights of. 

Among Awans of Attock Tahsil it is not com¬ 
petent to a sonless proprietor to will away the 
whole of his properties in the presence ol near 
collaterals. The Court co>'ld not uphold the will 
as to a part but must reject the whole. (Rattigan 
and Scott-Smith, JJ.) Yakub Khan v. Fateh 
Khan. 5 P. R 1914 : 253 P. L. R. 1913 : 

20 I. C. 14 : 161 P. W. R. 1913 . 

- Alienation — Will—Sonless Ba*gal Jat 

of Jhelum District. 

A Bargal sonless Jat of the Jhelum District can¬ 
not bequeath his property to bis daughter s son 
in the presence of agnate collateral. f Robertson , 
J.) Kathe Din v. Allah Ditta. 19 P.W.R. 1912 : 

13 I. C. 77: 53 P. L. R. 1912. 

- Alienation—Will—Self-acquiied proper¬ 
ty—Peshawar District. 

The practice ol will making in the Peshawar 
District is of comparatively leccnt date and it 
must be regarded as a growth of customary law. 
In other words, Courts are faced with a custom 
which not only have developed in the past but is 
developing and will continue to do so in the 
future. The whole Pallia:: community though it 
lollows its own custom in pielerence to Mahome- 
dan law, continued attempts are made by Courts 
to introduce features borrowed from Mahomedan 
law. As regards will making in general and in 
particular in the Kamalzai tribe an owner, who 
has sons, can make a will subject to two known 
restrictions : (<j) he cannot disinherit a minor son, 
and (b) he cannot disinherit an adult son except 
for disloyally. (Pipon, J.C.) Firdans Khan v. 
Shah Sowar. 69 I. C. 853. 

Alluvion and Diluvion. 

- Alluvion and Diluvion—Girote, Tahsil 

Khushab , Shahpnr Dist.—Submersion of Malik 
Gabza's land—Effect after reappearance—Bur¬ 
den of proof. 

In the village of Girote, Tabsil Khushab, Shah- 
pur District, there is a special custom where by a 
Malik Gabza whose land is submerged, loses all 
his proprietary rights in the land and on its reap¬ 
pearance it becomes the exclusive property of 
the full owners of the village; the onus ot proving 
such custom lies on those who affirm it. (Shah 
Din and Agnew, JJ.) Mahommad Chipag Khan 
v. Amekrchand. 18 P- B 1914 : 38 P.W.R. 1914: 

23 I. C. 276: 110 P. L. R. 19l4. 

- Alluvion and Diluvion—Alipur Tahsil 

—Muzaffargarh District— Wajib-ul-arz. 

A plot ot land in the village Bet Punnumban, 
Tahsil Alipur, Muzaffargarh District which be¬ 
longed to some of the ala proprietors before sub¬ 
mersion and of which possession was taken by 
t< em on reappearance cannot be regarded as the 
joint property of all the ala proprietors on the 
strength of the wajib-ul-an, which relates only 
to land belonging to adna proprietors And has 
nothing to do with the rights of ala Maliks inter 
sc in such a case. (Shah Din and Agnew, JJ.) 
Kaura v. Muhammad Baksh. 137 P. W. B. 1913: 

19 1, C. 851: 233 P. L. B, 1013. 
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CUSTOM (PUNJABi—Alluvion and Diluvion. 

-- —-Alluvion and Diluvion—Occupancy ten¬ 
ant-Right to submerged laid after reappear¬ 
ance thereof—Agreement contrary to custom , if 
valid. 

The general custom in tbe Punjab is that an 
occupancy tenant does not lose his right by rea¬ 
son of the land of his holding being submerged. 
Therefore, he has the same lights after alluvia¬ 
tion as he had be'ore diluviation of the holding. 
If a custom io the conirary is alleged it must be 
very strictly proved by the landlord. An entry to 
the contiary in a wajib-ul-arz of a village is in¬ 
operative because the agreement on which it was 
based was void for want of consideration. The 
pait'es to the agreement who were subject to the 
customary law in alluvion matters, were not at 
liberty to enter into a contract providing that 
they and their descendants shall not in future be 
subject to that rule. (Fenton , /•'. C.) Jangi v. Dali- 
PA. 4 P. R. 1912 (B e v.): 15 I C. 942: 

8 P.W.R. 1912 (Rev.). 

Applicability. 

- Applicability—Agricultural community 

—Law governing—Hindu Law—Burden of 
proof. 

In the case of a community like the Rai Brah¬ 
mans whose cccupation is agriculture the pre¬ 
sumption is that they are governed by custom the 
onus lies upon the party asserting that they arc 
governed by Hindu Law to prove the same. (Mar- 
tineau and Moti Sagar, JJ.) Bashu Ram v. Piara 
r am 4 Lah. 434 : 1924 Lah. 365. 


CUSTOM (PUNJAB)—Applicability. 

- Applicability of — K halt is — Presump¬ 
tion. 

The initial presumption in the case of a khatris 
is that they follow Hmdu Law. ( Broadway , J.) 
Lachman Das v. Gang a Ram. 64 I. C. 264. 

- A pplicability—Personal law when appli- 

cd. 

If in a case, a custom is not established, personal 
law should be applied, although the parlies rely 
upon custom. (Le Rossignol and IVilberforcc , JJ.) 
Fatima Bibi v. Shah Nawaz. 2 Lah. 98: 

60 I C. 509: 3 Lah. L. J. 162. 

- Applicability of—High Caste Hindus— 

An.bala. 

High caste Hindus in Ambala are not ordinari¬ 
ly presumed to be governed by agricultural cus¬ 
tom. (Scott-Smitli and Leslie Jones , //.) Tani v. 
Rikhi Ram. 1 Lah. 554: 2 Lah. L. J. 461: 

56 I. C. 742: 114 P. L. R. 1920. 

- Applicability— Pathans in cities — Non- 

agricullurist residents of cities 

Where there are Pathans and non-agricul¬ 
turists in Punjab Mahomedan Law prevails in 
matters of inheritance. The Pathan residents of 
Ludhiana city are therefore governed by Maho- 
medan Law and a special family custom regard¬ 
ing inheritance must be strictly pro\ ed. Disregard 
of the rights of females in the family to a large 
extent is not sufficient to prove general or special 
custom. ( Shadi Lai, C. J. and Wilber force, J .) 
Nathu v. MURAD Bibi. 2 Lah. L, J. 450. 


_ Applicability—Sodhies--Debts of ances¬ 
tor—Liability for. 

Sodhies are governed by customary law in mat¬ 
ters of alienation and in respect of the lability of 
sons for debts contracted by their lather, [Broad¬ 
way and Harrison , JJ.) Labh Singh v. The Firm 
Rur Chand Tui.si Ram. 4 Lah L. J. 64: 

1922 Lah. 122. 


Applicability of—Khatris of niama Sali¬ 
ma Taksiltncga—Ferozepore Dt. . 

The initial presumption in the case of Khatris is 
that they followed the Hindu Law and the onus 
of displacing it is on those alleging they are go 
verned by custom. A custom without imtances is 
inconceivable, t Abdul Raoof and Campbell , JJ.) 
Sundar Singh Sundar Singh. 

1Q99. T.tih 431 


- Applicability of—High Caste Hindus— 

Kapur Khatris of Jhelum District. 

H'gh caste Hindus not depending upon agri¬ 
culture for their livelihood are presumed to be 
governed by Hindu Law and the onus rests hea¬ 
vily on the party denying this to establish the 
existence of a custom at variance with that law. 
Kapur Khatris of Jhelum District are governed 
by Hindu Law in matters of partition. (Shadi Lai 
and Broadway JJ.) Mussammat Ganesh DEVI v. 
Dasiian Singh. 2 U. P. L. R (Lah.) 100: 

56 I. C. 478 : 2 Lah L. J. 377. 

- Applicability—Jat agriculturists. 

The presumption is that the parties being Jat 
agriculturists and residents of ihe village are gov¬ 
erned by custom and not Hindu Law. (Chevis, 
A.J.C. and Wilbcrforcc . J.) Maha Ram v, Basu. 

2 Lah. L. J. 370. 


_ Applicability—Maintenance — Illegiti¬ 
mate children ot—Mahomedan concubine by 

Hindu father. ■ 

The plaintiffs, the two Mahomedan concubines 

and their illegitimate sons by a deceased Hindu 
gentleman, brought a suit against tbe legitimate 
son of the latter for arrears of maintenance. Held, 
that plaintiffs had failed to prove any claim to 
Maintenance by family custom. The plaintiffs 
could not appeal to Hindu Law, nor could the 
case be decided upon general considerations of 
equity merely because Hindu Law is silent as to 
the claims of illegitimate Mahomedan progeny of 
a Hindu. (Chevis and Le Rossignol , JJ ) Charan- 
1IT $INGH v. AMIR Ali Khan. 64 I. 0. 892: 
1 !. T • 2 Lah. 243. 


- Applicability—Test—Agricultural cus¬ 
tom. ■ , • 

The tests for determining whether a commun* 
ity has adopted agricultural custom are (a) whe¬ 
ther it forms a compact agricultural commun* 
ity by itself, (b) whether their source of lively 
hood is wholely or almost solely agricultural, and 
(c) whether the members of the community have 
given up their old customs under the personal 
law and adopted the customs of their agricultu¬ 
ral neighbours in matters of succession and alie¬ 
nation. (Abdul Raoof and Martineau, JJ.) HaR- 
bans Lal v. Atra. * 531.C. 851. 

- Applicability— Khatris of Amritsar— 

Joint family—Ancestral property— Son's right 
to partition during his father's lifetime — Onus. 
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Under the Mitakshara Law a son can enforce 
a partition even during his father’s lifetime, 5 C. 
148; 21 Cal. Ill, Kef. The initial presumption no 
doubt is that non-agricultural high caste Hindus 
follow ihcir personal law. As the strict rules of 
Hindu Law are not in force in the principal 
caste the onus of proving that among Khatiis ol 
Amritsar the son has such a right is on the son. 
( Scott-Smith, Leslie Jones and Broadway , JJ.) 
Hari Kishan v, Chandu Lal. 

43 I C. 667 (F.B.) : 105 P. R. 1917. 

- Applicability of- Bra Inn ms of Man , 

Tahsil Phillour—Jullundur District. 

In general Brahmins and especially tiiose at 
Man are governed by Hindu Law in matters ot 
alienation and not by custom, i Shah Dm, J.) 
TULSIRAM v. Nathu. 39 I. C. 93 : 5 P. R. 1917. 

- Applicability—High Caste Hindus. 

High caste Hindus not maintaining themselves 
on agriculture will be hist presumed to be 
governed by Hindu law and not by custom. (Shah 
Din , J.) Shib Dial v. Mathra Das. 

61 P. R. 1916 : 161 P. W. R- 1916 : 
35 I. C. 561 : 5 P. L. R. 1917 

- Applicability—Aroras of Sialkot. 

The Aroras of Sialkot are probably governed 
by Hindu Law. (Ratiigan and Shah Din, JJ.) 
Rukman Debi v. Shib Debi. 10 P. R. 1916- 
69 P, L. R. 1917 : 32 I. C. 526 : 204 P. W. R. 1915. 

- Applicability—Aroras of Mouza Vidor — 

Succession. 

Aroras of Mouza Vidor are generally governed 
by Hindu Law, but they have adopted the rule 
observed by their agricultural neighbours which 
gives the father the ordinary estate for life en 
joyed by an agricultural proprietor m the province 
but they have not otherwise adopted other rules. 
The claim for grandsons to succeed to a share in 
the property of their grandfather along with 
the father is untenable among them. (Rattigan 
and Leslie Jones, JJ.) Budha Ham v. Muhammad 
Din. 86 P. R. 1915 : 196 P. L. R. 1915 : 

32 I. C. 315 : 165 P. W. R. 1915. 

- Applicability — High-class Hindus — 

Presumption —Oh us. 

The high class Hindus of the Punjab are gov¬ 
erned by their personal law and the party set¬ 
ting up a custom must prove that he is governed 
by it, (Shah Din and Scott-Smith, JJ.) Ishar 
Devi v. Bind Raban. 6 P. R. 1915 : 

26 I. C. 686 : 137 P. L. R. 1915. 

. —Applicability of — Dhillon Jals — Evi¬ 
dence of custom. 

Unless it is proved that the Dhillon Jats follow 
the same custom throughout the Punjab no re* 
liance can be placed on the evidence of witnesses 
from other districts. (Shah Din and Cltevis, JJ.) 
Gobind Ram v. SURAJ Kuar. 131 P. L. R. 1914 : 

24 I. C. 470 : 114 P. W. R 1914. 

- Applicability — Adoption of custom by 

tribe owe following personal law—Onus. 

The onus of proving that a tribe once following 
a personal law has adopted custom is on the party 
asserting it. Proof that the tribe has adopted this 


CUSTOM (PUNJAB)—Applicability. 

or that rule or custom followed by another tribe 
is not enough to hold that it must follow all 
other rules of that tribe, except where the other 
rules are so inseparably connected with the rules 
adopted, that the adoption of one would neces¬ 
sarily imply the adoption of the others. (Johnstone 
and Rattigan, JJ.) SULTAN Bibi v. Ghulam 
Haider Khan. 32 P. R. 1915 : 

24 I. C. 358 206 P. L. R. 1914. 

- Applicability of — Onus- Burden of proof. 

A parly setting up a custom can, on failure to 
establish the same, fall back on the general law. 
(Shad t Lal , J.) Nihala v. Bhuti. 

29 P. L. R. 1914 : 23 I. C. 418 : 

10 P. W.R. 1914. 

- Applicability— Khatri traders, Jullundur 

District — Presumption. 

The mere fact of owning land for 6 or 7 genera¬ 
tions by Khatri traders in Jullundur District does 
not raise any presumption that they are govern¬ 
ed by agricultural custom, the true test being 
whether agriculture is followed by them as a 
chief means of livelihood, in which case only 
custom applies. The initial presumption in their 
case is that they follow Hindu Law. 4 I. C. 947, 
Dist. (Agnew and Sliadi Lal, J J.) Hakikat Rai 
v. Ram Saran Das. 16 P. R. 1914 : 

23 I. C. 154 : 130 P. L. R. 1914. 

- Applicability—Sahgal Shaikhs of Jul¬ 
lundur City—Presumption if general custom is 
followed. 

There is no presumption that the Sahgal Shai¬ 
khs of Jullundur City, who are not an agricul¬ 
tural tribe, follow the general agricultural 
custom in matters of alienation merely because 
they do not follow Muhammadan Law. (John¬ 
stone and Chevis, JJ ■) Rahim Baksh v. Budhan. 

74 P. R. 1914 : 92 P. L. R. 1914 ; 
22 I. C. 712 : 141 P. W. R. 1914. 

- ; — Applicability—Kliatris of Ration and 

Nurmahal — Presumption. 

Khatris of Nurmahal and Rahon of Jullundur 
District settled in agricultural villages are govern¬ 
ed by Hindu Law. The mere fact of having in¬ 
vested money in land does not raise a presump¬ 
tion that they have altered their personal law. 
(Reid, C. J. and Beadon, J.) Rukman v. Kirpa 
Devi. 338 P. L. R. 1913 ; 22 I. C. 134 : 

209 P. W. R. 1913. 

--- -Applicability of—Neighbouring districts. 

A custom prevailing in a particular district 
cannot be presumed to obtain in a village on its 
borders in another district. (Rattigan and Smith, 
JJ.) Nathu v , Fathu. 101 P. R. 1913 : 

8 P. L. R. 1914 : 21 I. C. 722: 15 P. W. R. 1914. 

- Applicability of—Tribal and local. 

Custom is primarily tribal, though the custom 
of a particular tribe may, and often does, differ 
in differeot 1 >calities. (Rattigan and Chevis, JJ,) 
Rulia v. Wariam Singh. 287 P. L. R 1913 : 
177 P. W. R. 1913 : 20 I. C. 454 : 94 P. R 1913. 

- Applicabdity — Agricultural family— 

Education of members—Notification—Effect, 

A family mainly agricultural does not cease to 
be bound by the customary law of agriculturists 
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by the education and service under Government 
of some of its members. Notification as an agri¬ 
cultural tribe for the purpose of the Punjab Land 
Alienation Act, though not conclusive proof of 
the tribe being subject to the ordinary rules of 
customary law, cannot be left entirely out of 
consideration. (Rattigan, J.) Mukandi v. 
Bakhta War Singh. 210 P. L. R. 1913 : 

19 I. C. 216 : 219 P. W. R. 1913. 

« ■ • Applicability— Non-agricultural Banias. 

Non agricultural Banias residing in towns are 
not governed by customary law. (Robertson, J.) 
Brjj Judar Singh v. Bansi Lal. 

88 P. R. 1912 : 218 P. L. R. 1912 : 
17 I. C. 36 : 230 P. W. R. 1912 

- Applicability — Brahmins—Presumption. 

In the case of Brahmins, the initial presumption 
is that they are governed by their personal law 
and not by custom ; the question whether they 
have given up the personal law and adopted 
custom depends upon the fact whether they are 
dependant mainly upon agriculture. ( Chevis , /.) 
Fakirchandv. Ramchand. 

62 P. W. R. 1912 : 13 I. C. 709 : 

128 P. L. R. 1912. 

- Applicability—Brahmins. 

Brahmins living in towns and having kist as 
well as revenue-paying land are not agricultur¬ 
ists, and are governed by the Hindu Law as re¬ 
gards succession. (Anderson and Robertson, JJ.) 
Ralla Ram v. Malaw Ram. 

12 I. C. 308 : 123 P. W. R. 1911. 

- Applicability—Khatri Sikhs of Ambala 

Tahsil—Agricultural custom, if prevails among. 

Khatri Sikhs of Ambala, though practising 
money-lending incidentally, are governed by 
agricultural custom, as they depend mainly on 
agriculture. (Chevis, J.) Bhag Singh v. Narain 
Singh. 11 I. C. 406 : 87 P. W. R. 1911. 

- Applicability of—Sayads of SialkotCity 

—Muhammadan Law. 

Non-agriculturist Sayads dwelling in cities 
follow Muhammadan Law. So, where, in defiance 
of Muhammadan Law, widows lake the whole of 
their husband's immoveable estate, they do so as 
life-holders only subject to control by male rever¬ 
sioners. 18 P. R. 1906, Foil. (Johnstone J.) 
Mir Haidar v. Muhammad Ali. 

14 P. R. 1911 : 44 P. W. R. 1911 : 
10 I. C. 865 : 88 P. L. R. 1911. 

Gift. 

See also Alienation. 

Cift by male proprietor to collaterals — 
Gilatar Jats of Jhang District. 

Among the Gilatur Jats of the Jhang District 
there is a custom by which a male proprietor is 
empowered to make a gift in favour of a collate¬ 
ral (Broadway and Moti Sagar, JJ.) Samail v. 
Ahmada. 4 Lah. 189 : 1923 Lah. 617. 

- Gift—Sister and collaterals—Jats of 

Issan mahar. 

It is open to a male sonless proprietor among 
the Makwal Jats of Issan maharj Tahsil and 
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District Muzaffargarh to make a gift of the pro¬ 
perty to a sister or sister’s son in the presence 
of collaterals. (Broadway, J.) Hayat v. Ali 
Mahomed. 1924 Lah. 195. 

- Gift — Khanadatnad—Mussulman Gujars 

of Kharar Tahsil—Ambala Dl. 

It is not competent to a proprietor belonging to 
the sect of Mussalman Gujars of Kharar Tahsil 
in Ambala Dt. to make a gift of ancestral land in 
favour cf a Khanadamad in the presence of 
collaterals. (Le Ross’gnol, J.) Chanan v. Nur 
Din. 12 P. W. R. 1922 : 1922 Lah. 121. 

- Gift—Gift to two donees without defining 

shares — Tenants-in-common. 

Among the Mahomedan agriculturists of the 
Punjab a gift in favour of two or more persons 
without defining their shares creates a tenancy- 
in-common and not a joint tenancy among the 
donees without benefit of survivorship (Abdul 
Qadir, J.) Musa v. Gul MUHomed, 

1924 Lah. 289. 

- Gift in favour of daughter—Jats of 

Jhelum District—Validity of. 

A gift or Dequest by a sonless Jat of the 
Jhelum District ; of ancestral property in favour 
of a Khanadatnad, in the presence of collaterals, 
is valid by custom. (Martmeau, J.) Alam Din 
v. SARDAR Bibi. 63 I. C. 676. 

- Gift—Reversion, doctrine of. 

The doctrine of reversion does not mean that 
in the case of the donee’s line becoming exhaust¬ 
ed the reversioners of the original donor would be 
entitled to the property gifted even if third parties 
have acquired title to it in good faith by purchase 
or otherwise more than 12 years before the open¬ 
ing out of the succession. A gift in lieu of 
services rendered and a gift pure and simple 
stand on the same fooling so far as the appli* 
cability of the doctrine is concerned. (Leslie 
Jones and Moti Sagar, JJ.) Labhu v. Arjan. 

63 I. C. 668. 

- Gift—Gift to daughter—Kahuts of 

Adharwal. 

A kahut sonless proprietor in Taluk Chakwal, 
District Jhelum, can gift away his property to his 
daughter even in presence of brothers and other 
collaterals. (Leslie Jones and Wtlberforce, JJ.) 
Mahomed Kan v. Khesran. 

2 Lah. 170 : 62 I. C. 841 : 8 Lah. L. J. 475. 

Gifl—Sials of Muzaffargarh—Doctrine 
of Mushaa—Delivery of possession-Gift over— 
Validity. 1 

Sials of Muzaffargarh have, by custom, un¬ 
limited powers ot alienation by gift in respect of 
ancestral property. Females are not competent 
to object to an alienation by a male proprietor. 
Where a Tribal Custom says that the consent of 
heirs is required it can only refer to those heirs, 
who according to custom are entitled to grant or 
withhold consent. The doctrine of Mushaa has 
no application to gifts in the Muzaffagarh District 
Where the donor supports a gift and the person 
disputing it claims adversely to both the donor and 
the donee, the gilt is not invalid for the me tc 
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reason that tbe donor has not delivered posses¬ 
sion. A gift over is not invalid under Customary 
Law. (Leslie Jones and Broadway, JJ.) Rahim 
Baksh Khan v. Ghulam Nabi Khan. 

61 I. C. 395 :3 U.P. L.H 55 (Lah.). 

- Gift—Completed gift—Revocation. 

Deft, an occupancy holder of a land, agreed to 
gilt to plff., if the plff. provided the money 
required to acquire the proprietary rights ; plff. 
was put io possession under the gift but on 
acquiring the proprietary rights the defts. relused 
to be bound by the gilt as plff. had not paid the 
money agreed to be paid. Held, the deft, could 
not revoke the gift as the gift had been acted 
upon, although the plff. did not pay the money. 
(Broadway and Abdool Raoof, JJ.) Barkat Bibi 
v. Karam Bibi. 601. C. 450. 

- Gift — Sonless Awan — Sister's son 

donee. 

A gift by a sonless Awan proprietor to his 
sister's son and mother’s sister’s son is valid. 
(Broadway and Wilberforce, JJ.) Abdulla v. 
Khair Din. 2 U P. I. B. (Lah.) 141: 

57 I. C. 248 : 2 Lah. L. J. 546. 

- Gift—Delivery of possession necessary. 

The test of an oral gift is the giving of 
possession, and the placing of the rents and 
profits of the property at the disposal of the 
donte is sufficient that possession was given. 
(Johnstone and Chevis, JJ.) Rahim Bakhsh v. 
Budhan. 74 P. R. 1914 : 92 P. L. R. 1914 : 

22 I. C. 712 : 141 P. W. R 1914 

—- Gift—Reversion to donor—Succession in 

the line—" Lawald," meaning of. 

The donor and his descendants are not entitled, 
in the absence of a special custom, on the donee’s 
death, to oust the female descendants of the donee 
in the direct line, 84 P. R. 1909, Foil The 
daughters and sons, in other words,both the male 
and female descendants of a donee hold not only 
for their own lifeti • e, but also pass the succes¬ 
sion to their children, and it is only in the event 
of the total extinction of the donee’s descendants 
that the property reverts to the donor’s line. Tbe 
wo r d "Lawald*' is often used of a man who has 
no sons. (Shah Din and Chevis , JJ.) Lachman 
v. Bhagwan Sahal. 68 P. R 1911 : 

160 P. L. R. 1911 : 10 I. C 277 : 

208 P. W. B. 1911. 

Lambardar. 

--- Lambardar — Dues—Nature and collec¬ 
tion of—Kangra District. 

Lambardar dues are customary dues appur- 
taining to a Mill which a Lambardar whenever 
entitled ought to collect from the person to whom 
the Mill workers pay their dues, but not from the 
workers themselves. (Kensington, J.) Surat 
Singh v. Sudaman. 107 P. W. R 1911 : 

III. G. 611: 219 P. L. B. 1911. 

. Lambardar. 

The Sangal Brahmins of Kailhal are entitled to 
ith of the Kudi Kammi or hearth tax from the 
Lambardars. (Mr. Dounit.) Badha Ram v Net 
Ram. 10 1. C. 299 : 4 P. W. R. 1911 (Rev ). 
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Landlord and Tenant. 

- Landlord and tenant — Inferior pro¬ 
prietorship—Alla adna niahks. 

The onus is on the plff. to establish their claim 
to inferior proprietorship to adna maliks (and to 
prove that the defts. are mere superior proprietors 
entitled to recover only 25 per cent. of the land 
revenue). The mere fact that the tenants had been 
located by the village officers is no adequate 
ground for depriving the defts. of their owner¬ 
ship when the entries with regard to that matter 
had all along been in their favour. (Scotl-Smith 
and Shadi Lai, JJ.) Ahmad Yar v. Muhammad 
Khan. 44 I. C. 534 : 63 P. W. R. 1918. 

--- Landlord and tenant — Makbuza tenure 

—Recognition by Civil Courts—Custom of the 
Punjab. 

Makbuza tenure, peculiar to the Punjab, exists 
as an established custom capable of enforcement 
though it is not definitely recognized by Civil 
Courts. (Rattigan and Beadon, JJ.) Sangham 
Lal v. Municipal Committee of Delhi. 

61 P. R. 1914 : 22 I. C. 824 : 101 P. L. R. 1914. 

- Landlord and tenant — Cess —Kudhi 

Kamini— Biswadar—Liability to pay exemption 
— Presumption—Burden of proof as to liability to 
pay. 

In the Rohtak District a Biswadar, whatever 
his caste, is Dot liable to pay kudhi kamini cess. 
There is no presumption of a custom by which a 
man is exempt from payment of this cess only 
\vhen he becomes the owner of the ground on 
which this house stands, and if a Collector as¬ 
sumes such a custom his financial Commissioner 
will interfere on the Revision Side. The burden 
of proving that a Biswadar should pay cess lies 
upon the Lambardars. [Maynard , F . C.) Lahri v. 
Shiv Nath. 13 i.o. 865 : 2 P. W. R. 1912 (Rev.). 

Marriage. 

- Marriage—Chadar and Dasi. 

The legitimacy ot tne issue of the marriage 
cannot be denied by the near collaterals if they 
led by their action as Hindu Sikh Jat to believe 
ihat they would recognize his offspring by a 
Mahomedan woman b> Chadar and Dasi marri¬ 
age performed according to the Hindu rites. 
(Leslie Jones and Broadway, JJ.) Lachman 
Singh v, Partab Singh. 67 I. C. 937 : 

3 Lah. L. J, 366. 

- Marriage—Jats — Long co-habitatim — 

Presumption. 

Where a man and a woman have long cohabit¬ 
ed and have been treated by their acquittances, 
and have treated each other as man and wile and 
not as master and concubine, such long co-habita¬ 
tion plus such treatment is sufficient among Jats 
to establish marriage and legitimacy of the off¬ 
spring. (Le Rossignol, J.) Partab Singh v. Par- 
Tapi. 44 I. C. 893 : 146 P. L. B 1917. 

- Marriage—Christian and Chamar. 

The mere fact that an Indian Christian betroth¬ 
ed his daughter to a Chamar did not warrant 
the interference that he renounced the Christian 
i religion. ( Scott-Smith, J.) Allunt v. Badamo, 

32 I. C. 897 : 46 P. W. R. 1910. 
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- Marriage — Dower—Khattars of Atlock 

District — Ornaments—Ancestral property. 

Among the Khattars of the Attock District the 
wife should be allowed only the customary dower 
though very high amounts are usually fixed by 
the parties with no real intention of giving effect 
to it. Among the Khattars tribe ornaments given 
at marriage to the wife are usually regarded as 
part of her dower. The ancestral property of a 
deceased Khattadar is not liable for tbe payment 
of unsecured dower debt due to his widow. 150 
I. C. 866, App. (Kensington and Ratligan, JJ.\ 
Ganhar Khanum v. Nawab Khan 

' 19 P. R. 1914 : 304 P. I. R. 1913 : 

20 I. C. 777 : 199 P. W. R. 1913 . 

- Marriage — Re-marriage—Sikh Jats of 

Shakargarh Tahsil , Gtirdaspur Distriot—Rights 
of woman repudiated. 

Among the Sikh Jats of Cliakkotla, Tahsil 
Shakargarh, Gurdaspur District, a woman expel¬ 
led and repudiated by her husband is, by custom, 
free to re-m^rry. She may become the lawful wife 
of another without even the ceremony of Cliada- 
randazi. (Ratligan and Chevis , JJ.) IshaR Singh 
v. Budhi. 

177 P. L. R. 1913 : 19 I. C. 460 : 

125 P. W. R. 1913. 

■ Marriage — Chadarandazi — Ceremonies. 

For a marriage by chadarandazi spreading of 
a sheet, the four corners of which are dyed, over 
the couple and distribution of parshad are the 
only requisites. [Reid and Rattigan , JJ) Dalip 
KaUR v. Fatti. 99 P. R. 1913 : 41 P. W. R. 10131 

18 I. C. 930 : 100 P. L. R. 1913. 

- Marriage — Dower — Presumption. 

When it is not proved that any particular sum 
was fixed is the dower of a wife, the presumption 
is that Sbarai Dower was the dower fixed for 
wife. (Reid, C. J. and Johnstone, J.) IJamidullah 
v. Sahibji. 12 P. R 1912 : 76 P. L. R. 1912 : 

14 I.C. 624 : 58 P. W. R. 1912. 

- Marriage — Dadupathi Fakirs — Pro¬ 
perty given for maintenance — forfeiture. 

Among the Dadupatbi fakirs of tbe Fcrozepore 
District, a chela does not, by marriage, forfeit his 
right to the property to which be has succeeded 
or which is given to him as snch chela. ( Rattigan 
and Shah Din, JJ.) Ram Lal v. Ram Kishen. 

77 P. R. 1912 : 14 I. C. 122 : 199 P. W. R. 1912. 

Partition. 
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of the deceased she is not debarred thereby from 
claiming partition of the holding. ( Abdul Raoof 
and Martineauy JJ ) Mussammat ThakRI v. 
Sadhu Singh. 67 I. C. 356 : 54 P. L. R 1922. 

- Partition—Abacli— Suit for ejectment — 

Failure to prove exclusive title. 

A decree for joint possession of joint pro¬ 
perty can be given where plaintiffs alleged but 
failed to prove exclusive title to certain fraction 
of the joint estate and where the defendants as¬ 
serted their exclusive title but it was found that 
they have no such exclusive title, 29 P. R. 1918, 
Dist. The question whether a co-sharer occupying 
a portion of the joint laud wi'hout denying the 
joint character thereof should be allowed to 
retain it until partition in the case of abadi land 
when that land has been reduced to a minimum 
area barely sufficient for fhe common purposes of 
the village was raised but was not decided. The 
highest Court of Appeal may allow an amendment 
of the plaint. (Shadi Lal , C. J. and Leslie Jones , /.) 
Mauji Ashaq Am v. Ghulam Mahomed. 

3 Lab. L J. 75. 

• Partition —Descendants of one branch if 
can succeed to estate of member of another. 

The descendants of one brother who had sepa¬ 
rated himself by partition from his other three 
brothers are not debarred from taking their share 
in the estate ol another brother out of the three, 
who died subsequent to the partition. (Abdul Raoof , 
/.) Kartar Singh v. Lal Singh. 

11 P. I. R. 1921 : 59 I. C. 238 l 

9 P. W R. 1921. 

- Partition — Abadi--Vill age common land 

if liable to f-artition. 

The abadi of a village being joint proj erty is 
liable to partilion except portions occupied by 
houses of the villagers or used for public purposes, 
150 P. R. 1890 (p. 488) and 117 P. R. 1894, Ref. 

2 P. L. R. 1912, not foil. (Martiueau, J ) Moham¬ 
mad Khan v. Fazal Dad. i 

55 I. C. 14 : 149 P. R. 1919. 

- Partition—Widow claiming a share — 

Burden of proof. 

When a widow claims partition, and the 
parlies arc governed by custom, the widow must 
prove her right to partition. (Rattigan and 
Chevis, JJ.) Parshotam v. Raj Devi. 

129 P. W. R. 1913 : 19 I. C, 702 : 

219 P. L. R. 1913, 


- Partition—Widow's right — Jullundur 

District—Entry in Rivaj i am— Burden of proof. 

Where the Rivaj-i-am of the Jullundur District 
is in favour of the widow’s right to ask for parti 
tion of the joint estate of her husband the onus 
is on the person who denies it to prove that she 
is not entitled to partition. (Le Rossignol and 
Abdul Qadir s JJ.) Shadi v. Mt. Jeoni. 

■I - i . 3 Lah. 236 : 1922 Lab. 362 


-- Partition—Widow of deceased-Co-parce- 

tier has right to claim. 

It is within the rights of a widow of a deceased 
co-parcener to demand a partition of the joint 
holding and though she once agreed to take a 
certain sum as maintenance from the co-sharers 


- Partition — right — Aroras. 

An Arora son has no right to compel partition 
during the lifetime of the father or to have bis 
share separated and allotted to him. The Mitak- 
shara doctrine of son’s right by birth does not 
apply to the Punjab. (Shah Din and Beadon, JJ) 
5 P. R. 1913 : 19 I. C . 11 : 228 P. L. B. 1913. 

■■■ ■■ Partition—Division of status. 

An Arain agriculturist of Kasur Tahsil, Lahore 
District, being dissatisfied with one of his sons, 
separated him off by giving h»s share of the fami¬ 
ly e state as it then stood. Held , that he could ex¬ 
clude that son from further participation in the 
family estate and conld bequeath his remaining 
estate with its subsequent accretions to bis other 
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sons. 52 P R, 1895; 17 P R. 1886, Dish ( Kensing¬ 
ton and Johnstone, JJ.) Karim Baksh v. 
Chiragh Din. 68 P R. 1911 : 104 P. L R. 1912: 

12 I. C. 662 : 190 P. W. R. 1911. 

- Partition — Cosharers. 

A mortgagee acquiring part of the mortgaged 
property is not entitled to rely on custom lor op¬ 
posing a suit for redemption of a part of the pro¬ 
perty as he holds possession as mortgagee. (Reid, 
C. J. and Johnstone , /,) Shankar Das v. Go- 
bind Ram. 62 P. R. 1911 : 

197 P. L. R. 1911 : II I. C. 100 : 

206 P. W. R. 1911. 

Religious Office. 

- Religious office — Successive —Miran 

Hayat Khankah Musaf/argarh Tahsil- -Gaddi - 
nashm's property — Balka. 

In Miran Hayat Khankah situate in Pan-Gara- 
hin , Tahsil Muzaffargarh. a gaddinashin's 
property devolves upon the Balka and not upon a 
natural son and it is open to Gaddtnashin to 
appoint one of his own sons or grandsons as his 
Balka. (Ratiigan and Chevis, JJ.) Tawakal 
Shah v. Jiva Shah. 56 P. W. R. 1913 : 

18 I. C. 611 : 129 P. L R. 1918. 

-— Religious office — Succession — Court, 

duty of. 

In matters of succession to Mahantship the 
Court should ascertain the rule obtaining in a 
shrine and the mere fact of the plaintiff's descent 
in a particular family being of no effect. 49 P. 
R. 1892 ; 3 P. R. 1899, Foil. (Chevis, J.) Prem 
Singh v. Mohand Singh. 30 P. W. R. 1912 : 

13 I. C. 62 : 22 P. L. R. 1912. 

- Religious office — Mujawass—Rights of 

—Muhammadan Law. 

The rule governing Mujawass in the Attock 
District is that they are mere servants liable to 
dismissal, even though they have a record of long 
service and they have built houses in the neigh¬ 
bourhood of the shrine to which perhaps they 
might be entitled to compensation. (Reid. C. J.) 
Fakira v. Mf.hr Shah. 6 P. R. 1911 : 

49 P. L.R. 1911 : 9 I. C. 680 : 

/ 47 P. W. R. 1911. 

Shamilat. 

— " Shamilat— Partition —“Hasab Rasad 
khewat"— Village subject to river action —Assess¬ 
ed to fluctuating revenue. 

In the case of a village subject to river action I 
and assessed to a fluctuating revenue the phrase 
the hasab rasad khewats applied to Shamilat, 
means according to the area of the khewat at the 
time of the settlement, and not according to the 
revenue payable at the time of partition (Shah 
Din and Chevis, JJ.) Sahib Khan v. Musammat 
LadiaNI. 69 P. R 1913 : 67 P. L. R. 1913 : 

18 I. C. 187 : 86 P. W. R. 1913. ] 

- - Shamilat—Grazing rights. 

Non-proprietors enjoying grazing rights over 
Shamilat land can have only a reasonable area 
for that purpose. 119 P. R. 1889. Rel. on. (Scott- 
Smith, J.) GUR Ditta v Dheru. 

160 P. W. R. 1912 : 14 I. C. 662 : 

160 P. L. R. 1912- 
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Succession — 

Agnates. 

Anoestral Property. 

Brother. 

thandawand or Pagwand. 

Cognates. 

Co Heirs. 

Collaterals. 

Daughter 

Daughter's Son. 

Escheat. 

lemales. 

Half and Full Blood. 

Husband. 

Immoveable Propeity. 

Khanadamad, 

Law Governing. 

Maternal Uncle. 

Mother. 

bister. 

Son. 

Special Custom. 

Widow. 

Succession—Agnates. 

- Succession—A gnat t s - Persons of the 

same caste and Got—/ nfewtee. 

The mere fact that plaintiff is of the same 
caste aDd Got as the alienor does not necessarily 
lead to the inference, that he is descended lrom 
the same common ancestor and is his heir. ( Molt 
Sagar, J ) Kirpa v. Mr. Chinti. 1923 L«h. 530. 

- Succession — Agnates. 

Prim a facie agnates of a deceased are entitled 
to a share in his estate even though they live in 
another village and own no land in the village in 
which the land in d-spute is situate. 143 P. R 
1888; 64 P R. 1893 ; 73 P. R. 1896. Oist. ,Scott- 
Smith and bhadi Lull, JJ.) NaNDa v. Hira. 

47 P. R 1917 : 41 I. C. 230 : 117 P. W. R. 1917. 

- Succession— Agnate - Paternal aunt's 

son. 

There is no custom in any tribe in the Punjab 
that the paternal auni’s son has prima facie a 
better right ol succession than a near agnate even 
where the property is self-acquired. ( Johnstone , 
C. J .| Allah Din v. Salam Din. 

96 P. R. 1916 : 31 I. C. 497 : 169 P. W. R. 1915. 

- Succession—Agnates —Right 0 f, when 

daughter’s descendants die out. 

Where ancestral land passes temporarily to the 
daughter it reverts to the ag. atic heirs in the 
absence ofh er desceadants die out. ( Kensington 
and Johnstone, JJ.) Ishar v. Dalip Singh. 

21o P. W. R. 1912 : 

18 I. C. 218 : 111 P. L. R. 1913. 

- Succession — Agnate—Cognate — Proprie¬ 
tary body. 

The mere fact that two persons belong to the 
same got or sub-caste is insufficient to prove that 
they are related to each other as agnates In the 
absence of all agnates of a propositus, any cog¬ 
nate can claim to succeed to his property. The 
rights of the proprietary body cannot as a rule be 
regarded as superior to the claim of persons who 
are related by blood to the las> male owner 141 
P. R. 1893 Dist. j 63 P. R. 1908 ; 126 p. R. 1908 
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Rel. Land gifted by the founders of the vil'age 
would not revert to the village proprietary bod\ 
or the heirs of the original donor unless there 
are lelt no descendants, male or female, cf the 
donee. 84 P.R. 1909 ; 68 P.R. 1911 , Rel. (Chciis 
and Kensington, JJ.) Jhindu v. Gopala. 

135 P. W. R. 1912: 16 I. C. 266 : 

235 P.I.R. 1912. 

- Succession — Agnates — Daughters and 

daughter's so*s v. near agnate—Brahmins of 
Gurdaspur. 

No special custom among Brahmins of the 
town of Gurdaspur exists whereby near agnates 
not joint with the decea-ed, exclude daughters 
and daughter's sons from succession. ( Robertson, 
J.) Taloknath v. Jaganath. 240 P L. R. 1911: 

12 1. C. 51 : 117 P. W. R. 1911. 

Succession—Ancestral Property. 

-- Succession — Ancestral property — Pre¬ 
sumption—Equal shares. 

Where two branches of a family were found 
holding equal areas of property, while some were 
still joint, the presumption is that the properties 
was originally ancestral. This is also probabhsed 
by the fact that a pedigree table mentions a 
common ancestor to whom the properties must 
have belonged. (Shadi Lai, C. J. and Fforde, J.) 
Mt. Maryam Bibi v. Ghulam Mahomed. 

6 L. L. J. 446 : 1924 Lah. 176 

- Succession—Ancestral properly. 

In 1865, the proprietors stated at the time of 
Settlement that the village had been founded by 
their common ancestor several generations before 
and since then it has never been abandoned or 
deserted. Held, that the land acquired by a pro¬ 
prietor by descent was ancestral in his hands. 

(Broadway and Wilberforce, JJ ■) Umka v. Khotu, 

62 I. C. 984. 

- Succession—Ancestral property—Liabi¬ 
lity of successor for debts of last male holder— 
Onus of proof. 

The general law is that ancestral landed pro¬ 
perty lelt by a deceased male proprietor governed 
by custura is not liable in the hands of the next 
bolder for a debt, unless the debt has been ex¬ 
pressly charged on the land. But it is always 
open to a litigant to plead a special custom and 
prove that the person in possession of the ances¬ 
tral property, which it is sought to attach, is the 
legal representative of the deceased debtor and 
that the property is deemed to be the property of 
the said debtor. The onus of proving special 
custom is on the party alleging it, at any rate in 
the case of the parties who have not complete con¬ 
trol over their ancestral holding. (Rattigan, C. J. 
Chevis , Scolt-Smith , Le Rossignol and Broadway , 
//) MiKER v. Chaju Ram. 17 P. R. 1919 : 

49 I. C. 281 : 6 P. W. R. 19l9 tF. B ). 

- Succession—A ncestral property—Adopt¬ 
ed son v. Collaterals—Ancestral and absolute pro¬ 
perty. 

Where an adopted son dies issueless, the pro¬ 
perty over which his adoptive father had absolute 
power of dispo ition goes to the heirs of the adopt¬ 
ed son, while the property over which the adop¬ 
tive father had a qualified or limited power of 
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Pagwand. 

disposition, i.e., his ancestral property goes to the 
collaterals ot his adoptive laiher. His own self- 
acquisition goes to his own heirs. ( Reid , C. J. 
and Beadon, J.) Jot Ram v. Hardawari. 

27 P. R. 1914 : 23 1. C. 627 : 22 P. L. K. 1914. 

Succession—Brother. 

- Succession — Brother — Widow — Arains 

of Lahore. 

Among the Arains of Lahore brothers and sons 
are not heirs ab mtestato iu the presence of the 
widow and, the dauguter’s sors. (Rattigan and 
Shadi Lai, JJ.) Ml kan Baksh v. Mehr Bibi. 

41 P. L R. 1916 : 31 1. C. 693 : 6 P. W. R. i916, 

Succession—Chandawand or Pagwand. 

- Succession—Chandawand and Rag wand. 

In matter of inheritance the Gakhars ot Bara 
Gowah village lollow the rule ot Chandawand. 

(Scott Smith, J.) Sakhi Mahomed Khan v. Maiz 
Ali Khan, 1923 Lah. 604. 

- Succession — Chandawand and Pag¬ 
wand — Whole blood and half blood. 

In cases of collateral succession arising under 
the customary law of the Punjab, where the dis¬ 
pute is as regards the property of a common an¬ 
cestor ot the deceased and ot the claimants, if the 
Chunduwand rule ot distribution prevails the 
wnole blood excludes the halt blood ; if the Pag¬ 
wand rule prevails both succeed together. ( Abdul 
Raoof, J.) Rizk Ram v. Sanwat. 1923 Lah. 05. 

- Succession—Chandawand and Pagwand 

—Per capita or per stirpes— Jals of Alauca Gur¬ 
daspur, 

Toe normal custom in the Punjab undoubtedly 
prescribes a division according to the Pagwand 
rule, and the onus lies heavily upon ihepeisou 
who relies upon the Chandawand lule i.e., divi¬ 
sion per stirpes. Not only is there a geneial pie- 
sumption in favour of the division ot pioperty per 
capita but iherc aie judgments ieUting io ihe Jais 
ot Gurdaspur Tahsil in which Iherulc chanaa- 
wand was held not to be proved and the rule of 
Pagwand was followed in ihe matter of inheri¬ 
tance. Held also defendant lailed to prove a 
family custom or to discharge the onus. (Shadi 
Lai. C J. and Abdul Qadir, J.) Shankar v. Baha- 
DUR - 6 L. L. J. 212 : 1923 Lah. 37. 

Succession—Chandawand and Pagwand 
—Swat his. 

Among Swathis, the whole blood excludes the 
half blood. It is not always ihe case that under 
the Pagwand rule whole blood should succeed 
along with lialf blood ielations. Uuder the Chan¬ 
dawand rule, the whole blood excludes the half 
blood. ( Pipon , j. c.) Gul Ahmad v. Ghulam 
Kabani Khan. 73 g, 075. 

■ -Succession— Chandawand or Pagwand — 
Gagianis of Peshawar. 

In the case of parties following the Pagwand 
rule of succession, it a party sets up that whole 
blood excludes half blood he must prove it* 
Among the Gagianis in Peshawar such a rule of 
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exclusion exists. General dicta on nature of cus¬ 
tom. and duty of Courts laid down. (P ipon, J. C .) 
Safdar Khan v. Muhammad Zaman, 

73 I.C. 577. 

- Succession- Chandawand of Pagwand — 

Jastval — Rajputs — Test. 

la deciding whether Jaswal Rajputs observe 
the Pagwand or Chandawand rule of succession, 
the safest guide is the rule which is proved to 
have been observed in the family of the parties. 
(Le Rossignol , J.) Nanak Chand v Munshi Ram. 

1922 Lah. 4>2 

- Succession — Chandawand or Pagwand 

Mekans of Rot Bhat Khan, Shah pur District 
— Groups—Presumption — Collateral success'on 
— Whole blood and half blood. 

Among i.Ylekans of Kot Bhai Khan in the Tahsil 
and District of Shahpur, the rule of distribution 
is the Pagwand one and there being no provision 
in the Wajib-ul-are tor any specific rule in the 
case ot collateral succession the presumption 
would be that they would succeed together on a 
footing of equality When subsequent to a distri¬ 
bution according to the Pagwand rule the whole 
blood brothers, term into separate groups becom¬ 
ing joint in lood and cultivation among them¬ 
selves and entirely separate horn their halt bro¬ 
thers, the whole blood excludes the half blood in 
subsequent collateral successions. (Broadway and 
Martmcau, J J.) Ahmad Khan v. Nabi Baksh. 

2 Lah. L. J. 489 : 28 P. W. B. l92u : 
65 I. C. 171 : 117 P. L. K. 1820. 

——- Succession— Chandawand or Pagwand 

Gondals of Tahsil Bhera and Sarghoda. 

. The plaintiffs on whom the onus lay had failed 
to prove that Gondals of Tahsils Bhera and Sar¬ 
ghoda folio v the rule of Chandawand. (Scott- 
Smith and Wilberforce , JJ.) Jahana v. VVali. 

63 I. C. 695 : 98 P. R. 1919. 

- Succession-Chandawaitd or Pagwand— 

Custom of Sardan—Awards of Mouras Chakra 
walaand Tliamevali, Mianwali District-Burden 
of proof . 

A special custom of sardaru obtains in the 
family of. Awaits of Mouzas Chakrawala and 
Thamevali, MianwaliDistrict, and among them the 
rule of succession from father to son is governed 
by the Pagwand rule and in the case oi collateral 
succession, the whole blood and hall blood 
succeed together. The onus of proving any other 
custom e g., Yakmadri lies on the party alleging 
it (Soott-Smith and Broadway, JJ.) Ghulam 
Muhammad Khan v. Nur Khan. 65 P. B. 1917; 

41 1. C. 897 : 105 P. W. R. 1917. 

-- Succession— Chandawand — Rindwanas 

—$hahpur. District. 

A custom of Chandawand in the Shahpur Dis¬ 
trict is exceedingly rare and there is no trace of 
such a custom amongst Rindwanas who form a 
sub-division of the AJekati tribe. (Scolt-Smith 
and Leslie Jones , JJ.) Sultan v Ghiilla. 

09 P, W. B. 1917 ; 411. C. 283 : 139 P. L.R» 1917. 
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Succession—Chaudaivand or Pagwand. 
Jats of hakrola village follow < handawand rule 
of succession. (Johnstone and Le Rossignol, JJ.) 
Sher Singh v. Salig. 72 P. B. 1915: 

31 I. C. 241: )49 P. W. K. 1915. 

Succession—Chandawa id and Pagwand 
— Malkotra R.ijputs. 

In the Punjab plains the custom of Chanda¬ 
wand is slowly giving place t'> Pagwand ; but it 
is not so in the hilly tracts of the province ; 
Among the Malkotra Rajputs of tne village 
Panjawar of Tahsil Una in the Hoshiarpur Dis¬ 
trict, the rule of succession is Chandawand and 
not Pagwand. (Kensington, C.J.and Rattigan , 
J.) Gopal Singh v. Prabh Diyal Singh. 

60 P. R. 1915: 99 P. W. R 1015: 
29 I. C. 660 : 6 P. L. R 1916. 

- Succession—Chandawand or Pagwand — 

Raj wand and Clmwinda and Dagtanwali vil¬ 
lages, Sialkot District 

Ordinarily the presumption is in favour of 
Pagwand rule of succession, but the Chanda¬ 
wand rule was held to apply because the plaintiff 
contended that the latter rule applied to lands in 
Cbawmda village, while admittedly it was the 
rule in Dagranwali, the deceased possessing lands 
in both villages and muialion being effected 
without contest. ( Che vis and Sliadt Lai, JJ.) 
Hakim v. Ghasita. 28 I. C. 20: 26 P. L. R. 1916. 

- Succession —Chandawa nd. 

The Chandawand rule of succession does not 
prevail in the village of Bala in Karnal District. 

1 Robertson and Chevis. JJ ) Tipkha v. Singh 
Ram. 22 P. L R. 1913: 18 I. C. 863: 

82 P. W. R. 1913. 

- —Succession — Chandawand — Salahriya 

Pajputsof Patel. 

Salabriya Rajputs of Parel, Tahsil Zafarwal, 
Dist., Sialkot,.‘follow the Chandawand rule of suc¬ 
cession and the practice in the tribe is division 
per stirpes and not per capita. (Johnstone, J.) 
bHAHB-UD-DJN v. Mt. Barkati. 27 P. R. 19l2i 
104 P. W. R. 1912: 14 I. C. 779: 139 P. L R. 1912. 

- Succession—Chandawand or Pagwand— 

Sindhu Musalman Jais of Tahsil Gurdaspur. 

Sindhu Musalman JaUof Gurdaspur Tahsil are 
governed by the Pagwand and not by Chanda¬ 
wand rule of succession. (Sliah Dm, J.) Ida v. 
Rahim Baksh 68 P. R 1911: 45 P. L. R. 1912: 

12 I. C. 867: 202 P. W. R. 1911. 

Succession—Cognates. 

- Succession — Cognates — Childless pro¬ 
prietor — Construction of Riwaj-i-am. 

The general principle ot the Customary Law of 
the Puiiiab is that in the absence of agnates of a 
childless proprietor, any cognate, however distant 
is entitled to succeed to his oioperty in prefer¬ 
ence to ibe proprietary body of the village. The 
specific mention of sister and sifter’s issue in the 
Riwaji-am merely illustrates the principle that 
cognates have a right to succeed before the 
general body of propiietors. (Shah Din, J.) Raman 
v. Karim Baksh. 39 I. C. 1X8; $8 ?. B 1917* 
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- Succession — Cognates—Mahomedan Jals 

of Lahore District. 

Among the agricultural tribe in the Punjab the 
Iasi male holder s father’s sister’s son has gene¬ 
rally no right of inheritance, ( Rattigan, J.) ALI 
Mahammad v. Suraj-ud-din. 13 P. B. 1912: 
162 P. L. B. 1911: 10 I. C. 236: 199 P. W. B. 1911. 

Succession—Co-heirs. 

- Succession — Co-heirs —Suit by some to 

i ccover whole estate not maintainable. 

Where some of the heirs of a deceased person 
sue to get possession of his property they are res 
tricted to their own individual shares if they can 
be ascertained. They cannot recover the whole of 
Ins property even if the remaining heirs have de¬ 
clined to make any claim. (Reid and Kensington , 
JJ.) Buta Singh v. Lal Singh. 5 P. W. B. 1915: 

27 I. C. 665: 37 P. L B. 1915. 

Succession—Collaterals. 

- Succession — Collaterals v. daughter— 

Rajputs of Roll tok District—Self acquisitions. 

Though under the customary law of the Punjab 
a daughter succeeds to the self-acquisitions of the 
lather in preference to the collaterals, amoDg the 
Rajputs of Rohtak District the reverse is the case. 
The onus is on the collaterals to show the gene¬ 
ral custom did not apply, but the entries in the 
Riwaj-i am shitted the burden of proof. (Broad¬ 
way and Abdul Qadir , JJ.) Nandoo Singh v. 
Baljit Singh. 5 L. L. J. 203: 1924 Lah- 93. 

- Succession—Collaterals—Agnates of a 

land owner. 

Prima facie agnates of a deceased person are 
entitled to a share in his estate even though they 
live in another village and own no land in the 
village in which the land in dispute is situated. 
47 p. R. 1917, Foil. An entry in the Riwaj-i-am 
is a strong piece of evidence in support of the cus¬ 
tom mentioned therein. (Scott-Smith and Fforde, 
j /.) Mt. Sant Kauk d, Sher Singh. 

4 Lah. 392: 1923 Lah. 476. 

-- Succession — Collaterals if exclude 

daughters. 

Among the agricultural tribes of the Sialk jt Dt. 
the collaterals of a soilless proprietor do not 
exclude daughters from succession in the case of 
self-acquired property. (Sco/f Smith and Zafar 

Ali t JJ.) Budha v. Mt. Fatima Bibi. 

4 Lah. 99. 1923 Lah 401. 

■ Succession—Collaterals — Reversion—De¬ 
scendants of donee alive. 

There is no reversion to the collaterals of the 
donor so long as the descendants of the donee 
whether male or female, are existing. 100 P. R. 
1917 and 82 P.R 1918, Foil. (Shadi Lal , C. J. ana 
Brasher. J.) Mt. Chhoto v. Mt. Sona Devi. 

1923 Lah. 11 (2). 

_ Succession—Collaterals—Daughter and 

daughter's son— Beri sub caste of Khalris— 
Hindu Law. 

Hindu Law is applicable to Khatri Beris , ac¬ 
cording to which the daughter and daughter's 
son excludes collaterals. Held, plaintiff's collaterals 
iailfed to prove that there was a custom among 
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Beris (and specially the particular family) that the 
collaterals excluded daughter or her son. A 
single instance, however valuable, is inconclusive. 
[Broadway and Harrison, J J.) Bal MUKANO v. 
Mt. Kishen Devi. 1923 Lah. 6. 

- Succession — Collaterals — Sister — Com¬ 
petition— Preference—Khols of Find Dadan Khan 
Jltelutn District. 

As between collaterals of the eighth degree and 
sisters the burden of proving that the sister has a 
pieferential right is on her especially when the 
entry in [heRiwaj-t-am is agair st their contention. 
So held in a case of succession to non ancestral 
property among the Khots of Tahsil l’ind Dadan 
Khan, Jhelum District. (Abdul Raoof and Abdul 
Oader. JJ ) Hayat v. Ahmun. 

1924 Lah. 321. 

• 

- Succession — Collaterals— Abadi, 

A first cousin twice removed is a near colla¬ 
teral and succeeds to an abadi in preference to the 
landlords, 116 PR. 1918, 10b P. R. 1919 Rel, 
(Shadi Lal. C. J. and Campbell, J ,) Harjas v. 
Harke. 46 P. L B 1922: 1922 Lah. 360. 

- Succession—Collaterals—Rights of» 

Among the Jats of the Punjab who have mi¬ 
grated lo Meerut, reversioners irrespective of 
degree, succeed equally to the last land holder, 
and each branch takes its share per-stirPcs. (Rafi- 
que and Lindsay, JJ.) Dharam Singh v. Hira. 

44 All. 390: 20 A. L. J. 221: 
L. B. 8 A. 148; 1922 All. 141. 

- Succession--Collaterals of fourth degree 

— Onus. 

Where the question is one of succession to a 
non-proprietor, remote collaterals are excluded 
and a collateral in the fourth degree has the onus 
upon him to prove that by custom he is entitled to 
succeed. (Abdul Raoof and Mathncau , JJ.) SHER 
Jang v. Munshi Ram. 3 Lah. 33 : 

22 P. W.B. 1922 : 1922 Lah. 115. 

- Succession — Collaterals Janjuhas of 

Shadia Tahsil and District Meanwali. 

Incase ot collateral succession among Jan¬ 
juhas of Shadia Tahsil and District Meanwali half 
blood is wholly excluded by the full blood. (Le 
Rossignol and Qadir, JJ.) Khudayar v. AMIR. 

1922 Lah 169. 

- Succession — Collaterals—Exclusion—Col 

lateral's daughter — Evidence of custom —Riwaj-i- 
am— Entries in—Value of—Meaning of extent of. 

The onus of proving that by custom among 
Gaur Brahmans of Mauza'Cbhapri in the Thanes- 
war Tahsil of the Kamal District collaterals in 
the ninth degree excluded daughters in succes¬ 
sion to non-ancestral property rests on those 
alleging the custom. Entries in the Riwaj-i-utn 
opposed to all principles of customary law 
and unsupported by instances do not operate 
to shift the onus of proof. 5 P. K. 1908 : 86 P. 
R. 1908 ; 84 P. R. 1917 ; 13 P. R 1917 R«l* 
The existence of entries in the riwaj-i-am was 
not a sufficient reason for depriving successful 
party of bis cost. Near male collateral means* 
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collateral not more remote than the 5th or 6th 
degree, (Scott Smith and Abdul Qadir, JJ .) Ma- 
NOHAR v. Nanhi. 66 I. C. 399: 2 L. 366. 

- Succession—Collaterals of seventh degree 

Daughters—Ancestral property — Preference — 
Onus. 

The burden o t proof as to whether remote 
collaterals, such as of the sixth degree, exclude 
daughters, rests on the party who asserts its 
existence. 86 P. R. 1908. Foil. Held, on the evi¬ 
dence that among Bain Jats of Khera. Garshankar 
Tashil, District Hoshiarpur, daughters can 
succeed to the ancestral property in the absence 
of collaterals of the fifth degree. Case law discus- 
std.(Wilberforce and Abdul Qadir , JJ.) MUssam- 
mat Mano v. Basant Singh. 64 I. C. 243 : 

3 Lah. L. J. 547. 

-- Succession — Collaterals—Female cousin 

—Mahomcdan Rajputs of Hindu Naxvanshahr 
Tahsil, Jullundur District. 

Among Mahomedan Rajputs of Hindu Nawan- 
shahr Tahsil, Jullundur District, a female cousin 
of the deceased male proprietor has no right of 
inheritance as against collaterals in the 7th 
degree. ( Sltadi Lai and Wilberforce, JJ.) Sohne 
Khan v. Minan. 56 I. C. 26 : 2 Lah. L. J. 233. 

- Succession—Collateral—Abadi. 

In the absence ol lineal descendant of an occu¬ 
pancy raiyat, a near collateral is preferred to the 
proprietor, in the case of succession to an abadi 
house. (Scott-Stnith, J.) Ata ali Khan v. Kela. 

50 I. C. 11 : 106 P. B. 1919. 

—- Succession—Collaterals—House in Vil¬ 

lage abadi. 

According to ordinary village custom collaterals 
of a deceased kamin can retain possession of 
a house in the village abadi occupied by the 
deceased. (Shah Din, J.) Belli Ram v. Umar 
Bakhsh. 116 P B. 1918 : 48 I. C. 723 : 

25 P. L. B. 1919 

• 

——- Succession — Collaterals—Onus of Proof. 

Where on the death of an occupancy tenant 
his collaterals claim to succeed to the tenancy 
the onus lies on them to establish affirmatively 
that the common ancestor occupied the land. In 
such a case conjecture cannot be accepted as a 
substitute for proof. (Shadi Lai, J.) Bhagwan 
Das v. Shamsheu Singh. 33 P. L. B. 1918 : 

44 I. C. 433 : 55 P. W. B. 1918. 

-- Succession—Collaterals — Step-sister. 

The collaterals of the deceased are entitled to 
succeed to his properties in preference to the step¬ 
sister. (Shah Din , C. J. and Le Rossignol, J.) 
Safa Chand v. Lajwanti. 42 I. C. 103 t 

150 P. W. B 1917. 

- Succession—Collaterals—Gift to daugh¬ 
ter. 

On a gift of ancestral property to the daughter 
the property does not revert to the collaterals of 
the donor. 4 P. R. 1916 Dist., (Shadi Lai and Le 
Rossignol, JJ.) Ata Ahamed v. Niaz Ali. 

40 I C. 72. 

-- Succession — Collaterals — Jains of 

Buria, Tahsil Jagadhri, District Atnbala, 
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Held, that the onus lay on a collateral of the 
6th degree to prove that by custom among Jains 
of Buria he would succeed to self-acquired pro¬ 
perty in preference to a daughter. (Clicvis and 
Scolt-Snuth, JJ.) Bhagwan Das v. Mussammat 
Balwanti. 74 P. fi. 1916 : 173 P. W. B. 1916 : 

36 I. C 84 : 30 P. L. B. 1917. 

- Succession—Collaterals — Non-proprietor 

— Village abadi . 

Possession of a house in abadi owned by a 
non-proprietor passes after bis death to his near 
collaterals in the absence of a special custom to 
the contrary. In this connection, occupation of 
the house by a common ancestor need not be 
proved. (Leslie Jones, i .) Kala v. Hashan. 

63 P. W. B. 1916 : 35 I. C. 291 : 

127 P. L. B. 1916. 

- Succession—Collaterals — Relationship, 

degree of—How counted. 

In the absence of special custom to the contrary 
the ordinary way of counting the degree of re¬ 
lationship is that laid down in Ladha v. Musam- 
mat Daulati 126 P. R. 1890. (Kensington and 
Beadon, JJ.) Mt. Sahiban v. Muhammad. 

72 P. B. 1913 : 294 P.L. B. 1018 : 
20 1. C. 522 : 214 P. W. B, 1913. 

- Succession — Collaterals — Brother's 

daughter— Jats, 

Among Jats of Mangat Got Jatana a brother’s 
daughter is not an heir of her paternal uncle but 
collaterals in the 6th degree are entitled to 
succeed. (Reid, C. J• and Chevis , J.) MUSammat 
Partapo v. Asaram. 96 P. B. 1913 : 

208 P. L. B. 1913 : 19 I. C. 211: 

221 P. W. B. 1913. 

- Succession- Collaterals—Ancestral pro¬ 
perty. 

If the property in the possession of an adopted 
son is not ancestral, the collaterals of the adop¬ 
tive father cannot succeed eveo though the 
adoption is invalid by custom. 63 P. R. 1912. 
(Shah Din and Beadon, JJ.) ALA Singh v. 
Chark Singh. 253 P. W. B. 1912 : 

17 I. C. 392 : 257 P. L. B. 1912. 

- Succession — Collaterals—Ala and Adna 

Maliks. 

If Adna Malik dies sonless, the holding goes 
to Ala Malik, i.e., originally a sole proprietor of 
a village who settled the village by importing 
outsiders, and the holding does not go to an out¬ 
sider collateral of the Adna Malik, in the village 
Ttkka Arlu Gurmukk, Tahsil Hamipur, District 
Kangra. (Chatterjea and Johnstone , JJ.) Hira v. 
Channu. 99 P. W. B. 1912 : 16 I. C. 116 : 

129 P. L. B. 1012. 

- Succession—Collaterals—Fifth degree — 

Paternal aunt— Preference. 

Though a collateral does not reside or own 
land in the village where the proprietor owned 
property, he is not disentitled to succeed. A 
collateral in the fifth degree is a preferential heir 
to a sonless proprietor than the paternal aunt in 
the absence of a custom, the burden of proving 
which is on those who assert it. 64 P. R. J893, 
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Dist.; 110 P. R. 1906 : 8 P. R. 1910. Rel. on; 103 
P. R. 1900, Diss (Shah Din and Chevis, JJ.) 
Salamat Ali v. Hakim All 

143 P. L. K. 1912 : 14 I C. 47 : 

196 P. W. B. 1912. 

- Succession — Collaterals—When excluded 

—Descendants of last founder and village pro¬ 
prietors—Rights of. 

A collateral cannot be excluded from inheri¬ 
tance merely because he owns lands in another 
village or because he claims lands which 
had not been held by his ancestor. 110 P. R. 
1906 ; 41 P. R. 1909 ; 134 P. R. 1907, Foil. 
In the presence of a collateral the descend¬ 
ants of the last lounder and the proprietors ol 
the village have no right o( succession. (Johnstone 
and Chevis , JJ.) Haknamon v. Santa Singh. 

98 P. W. R. 1912 : 13 I. C.711 : 

122 P. L. R. 1912. 

- Succession — Collaterals—Appointed heir 

preferred to collaterals. 

Among the Hindu Jats of Man got of Mawja 
Nangal, an appointed heir and his lineal des¬ 
cendants succeed to the propeity of a natural 
father in prelerence to collaterals. (Robertson and 
Raltigun, JJ,) Dasaundha v. Chanda Singh 

45 P. R. 1912 : 45 P. W. R. 1912 : 
13 I. U. 421 : 71 P. L. R. 1912. 

- Succession — Collatorals—Degree of re¬ 
lationship — Method of calculation—Mianwali 
Tahsil. 

Mianwali Tahsil must be presumed to be 
governed by the general Punjab rule of calcu¬ 
lating the degree of relationship trom the 
deceased to the common ancestor ot the claimant, 
the deceased and the common ancestor each being 
counted as one. The rule prevailing in Bannu 
Tahsil cannot be applied to the Mianwali Tahsil. 
74 P. R. 1906 ; 126 P. R. 1890; 106 P.R. 1892 foil 
l Robertson , J.) Muhammad v. Bakko. 

19 P. R. 1912 : 17 P L. R. 1912 : 
13 I. C. 27 ; 39 P. W. R. 1912. 

- Succession—Collaterals — Proprietor — 

Abadi. 

On the death of a non-proprietor in possession 
of a house in the village Abadi, his collaterals are 
preferred to the proprietor. ( Johnstone , J.) 

Kelu v. PiR Baksh. 33 P L. R. 1911: 

9 I. C, 735 ; 34 P. W. R, 1911. 

Succession—Daughter. 

Aroras of Multan. 

Awans of Rawalpindi. 

Bhuttu Tarkhans of Multan. 

Collateral*. 

Debts of Father. 

Exclusion of. 

First Cousin. 

Gonewadarajput. 

Married and Unmarried .Daughter. 

Nature of Estate. 

Nephew. 

Paternal Uncle. 

Pathans of Chaoh. 

-'Pattidars. 

Rights of. 

Sister, t\: 

Uncle. - . i . 

. w 


CUSI0M (PUNJAB)—Succession—Daughter— 
Collaterals. 

Succession—Daughter—Arcras of Multan. 

- Succession— Daughter — Aroras of Mull an 

— Burden of proof. 

Aroras ol Multan city are governed by Hindu 
Law in matters of succession and a daughter 
succeeds among them to deceased father. A person 
alleging a custom to the contrary must prove it. 
(Chevis and Shadi Lai , JJ.) Matan Das v. 
Morni Bai. 33 P. B. 1915 : 37 P. W. R. 1916 J 

26 I. C. 450,; 102 P. L. B. 1915. 


Succession—Daughter—Awans of Rawalpindi. 

- Succession—Daughter's son—Awdns of 

Rawalpindi District. 

Among Awans of District Rawalpindi, a daugh¬ 
ter’s son succeeds to self-acquired property in 
preference to collaterals who must prove to the 
contrary to establish their right. (Shadi Lai, J.) 
Fateh Din v. Mardan Ali. 571. C. 78. 

Succession—Daughter--Bhuttu Tarkhans of Multan. 

- Succession — Daughters—Bhuttu Tark¬ 
hans of Multan—Muhammadan Law 
There is no custom by which the daughters are 
excluded from succession among Bhutto Tarkhans 
of Multan who are governed by Muhammadan 
Law of Succession. (Shadi Lai and Jones, JJ.) 
Muradkhatum v. Mahomed Baksh. 

84 P. R. 1916: 33 I. C. 742 ; 

85 P. W. R. 1916. 


Succession—Daughter—Collateral*. 

——- Succession—Daughter—Collaterals. 

A daughter excludes collaterals in the succes¬ 
sion tu sell-acquired property according to the 
customary law of the Punjab unless a custom is 
proved as opposed to the customary law of the 
Province. . (Broadway and Abdul Qadir , JJ,) 
Gurdit Singh v. Mt. 'shar Kaur. 

3 Lah. 267 : 1922 Lah. 892. 


•- Succession—Daughter — Collaterals of 

f>th degree exclude daughters. 

Collaterals of sixth degree exclude daughters 
from succession among the Hindu Jats of Lud¬ 
hiana Dt In the case of collaierals remoter than 
the fifth degree the initial burden of proof is on 
them to show that they exclude the daughter. 
The more remote the collateral heavier i9 the 
onus. 86 P. R. 1908, 41 P. R. 1914 Rel. An entry 
in the riwaj-i-am that collaterals of ibe sixth 
degree succeed in prelerence to daughters shifts 
the onus. 45 P. R. 1917 Foil. (Score Smith and 
Broadway , JJ.) Mt. Dhan Kaur v. Sunder. 

3 Lah. 184 : 1922 Lah. 387. 


Succession —Daughters—Collaterals. 


Accord ng to the general custom in Punjab 
ughters are usually preferred to collaterals so 
stantly related as ihe 6th degree even in regard 
ancestral i reperty ; while in Ihe case of self* 
quired property daughters usually exclude even 
aier collaterals. It is quite opposed to all t bc 
inciples of customary law that collaterals 
itantlv related as the 9th degree should exclude 
ughters in the case of property which is non* 
icestral and therefore the mere entry in 
waj t am unsupported by instances that daugh* 
rs caq in do ciicomstances inherit tbc>J fajhef 8 
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CUSTOM (PUNJAB) — Succession — Daughter — 
Collaterals. 

property, is of very little weight and it is quite in¬ 
sufficient to shift the onus on to the daughters. 
(SccKt-Smith and Abdul Qadir, JJ .) Manohar v. 

Nanhi - 66 I. C. 399 : 2 L. 366. 

— Succession Daughter — Collaterals—Sclf- 
acqutred properly-Jats of Lahore District. 

Among Jats ot the Lahore District a daughter 
succeeds to tho non-ancestral property ol her 
father in prelerence to collaterals of the sixth 
degree. (Clicvis and Scott Smith , JJ.) Buta Singh 
v. SEWAN. 3 Lah. L. J. 463 : 61 1 C . 3«8 : 

3 U. P. L R. (Lah.) 61. 


CUSTOM (PUNJAB) —Succession 
Collaterals. 
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Daughter _ 


daughter in the presence of such collaterals. 
(ohadi Lai and Ma r tincau, JJ ) MU9ammat Ishri 
v - Bhola Singh. 62 I. C. 152 : 1 Lah. L. J. 148. 


Daughter — Collaterals 


- Succession—Daughter—Collateral in 7th 

degree—Birk Jats of Phtllore Tahsil. 

Collaterals in the 7th degree must prove a cus¬ 
tom among Birk Jats of the Phillore Tahsil ex¬ 
cluding the daughters^iroin succession to ances¬ 
tral property, wtiere the riwaj-i-am was against 
them. (Chcvis and Dundas , JJ.) Bhola Singh 
y * BrtBU - 1 Lah. 464 : 69 I.C. 60S : 

2 L. L. J. 431. 

Succession Daughter — Collaterals—Self- 
acquired property. 

Daughters are generally preferred to collaterals 
in regard to the acquired property ol their father, 
and no distinction is made between property ac¬ 
quired by the father and property acquired 
by his ascendants. By acquired propeity is 
meant properly not necessarily acquired by the 
father himself ; but property acquired by him or 
any of his ancestors short ol the common ancestor. 
The agnatic theory reposes on the principle that 
collaterals descended from the common ancestor 
derive title lroin that common ancestor : but when 
the common ancestor had no interest in the pro¬ 
perty in dispute his descendants derive from him 
no more right than he had, i , e •, ihey acquire no 
right. Collaterals derive no right to the property 
from the common ancestor and in accordance with 
custom are not to be preferred to a daughter of 
the last male owner. Plaintiff was entitled to the 
whole property of her lather, inasmuch as her 
sister, though arrayed as a defendant did not de¬ 
fend the suit, ( Chcvis , C. /. and Le Rossignol. 
J.) Jainan v. Nuk Muhammad. i Lali.365 • 

68 I. C. 793 : 2 Lah. L. J. 266.' 


Succession - 
Dhoni Brahmins. 

Among Dhoni Brahmins of Kamalia daughters 
and daughter’s sons succeed in preference to col¬ 
lateral to self-acquired property, In the absence 
o| a clear statement to the contrary an entry in a 
nwaj-i-atn or wajtb-uluv z must be Liken to refer 
merdy to ancestral properly. [Shadi Lai and 
IVilbcrJorce, JJ.) Budhi Parkash v. Chan dor 
B han ’* 48 I. C. 813 : 123 P. R. 19lg 


' ~~ Succession — Daughter-Collaterals—Jats 
in Lahore District. 

There is no custom among the Juts: of Mama 

Galwuj/.a m the Lahore District r referring colla¬ 
terals to daughters in succession to non-ancestral 
property, ( Shadi Lai and Broadway. J J.) Man- 
gal Singh v. Budho. 46 I. C. 798 : 4 P. R. 1918. 


—- Succession— Daughters — Collaterals— 

Self-acquired property-Goriwal Jats of Ludhiana 
District . 

Among the Goriwal Jats of the Ludhiana 
Listrict mere is a special custom, contrary to 
general custom, whereby a daugh er is excluded 
by collaterals of her father Jiom her succession 
to his sell-acquired property. (Scot t-Smilh, J.) 
Hazara Singh v. Bishen Singh. 71 P.L R. 1918: 

44 I. C. 863 : 72 P. W. R. 19ls! 


-- Succession — Daughter —Collaterals— 

Onus. 

The onus of proving a special custom that the 
daughter is excluded from succession to the self- 
acquired propeity of the father, is on the collate¬ 
rals. (Chcvis and Leslie Jones. JJ.) Wazipa v 
Maryan. 84 P. R. 1917 : 151 P.W R. 1917 • 

42 I. C. 858 : 3 P. L. R. 1918 


TZ —;— Succession—Daughter—Cotta terals—En' 
tries in Wajib-ul-arz and Riwaji-ain— Self-ac¬ 
quired property. 

In the case of self-acquired property the 
general custom is, that daughters are preferred 10 
collaterals. The portions ol a wajib-ul-arz that 
refer to custom are not provisions intended to en¬ 
sure lor the duration 0 t the settlements only, but 
are statements that a certain custom exists 
(Broadway and Pctman, JJ.) gulam Muhammad 
v. Guahar Bibi. ' ||4 Lah. 284 : 

10 P. L, R, 1920 ; 54 I C, 419 ; 

18 P. W. R 1920. 


1/1 *. Succession — Daughters—Collaterals— 
Khokars of khalsa Hamid. 

Among Khokars of Khalsa Hamid in Mont- 
gome’-y District daughters are preferred by 
custom to collaterals as regards self-acquired 
landed properly. A bare statement to the con¬ 
trary by the last male holder does not disprove 
the custom. (Shah Din, J.) Lashkar Khan v, 
Shah Din. 33 1 . c 997 : 26 P. W. R. 1916. 


~ Succession—, Daughter—Collaterals of Sth 

degree Jats of Juilundur District. 

Among Jats of the Jullundur District a daughter 
cannot succeed as against collaterals of the Sih 

The , f wid ? w u 01 the Jast male owner cannot 
make a gift of the ancestral pioperty to her 


~ —Succession-Daughter— Collaterals—Jil- 
jaisof Mauza Lohara, District Fcrozepore— 
Self-acquired property. t 

r ohir^rv , c “ stoin Jiljats of Mauza 

Distrlc f Ferozepore, whereby the daughter 
of the deceased is excluded by the collaterals 
rom succession to bis self-acquired property, 
(/u/r/jj/one C. J.) Raj Kuar v. Talok Singh 
88 P „ R 19i0; 33 I C. 992 : 99 P. W. R. 1916. 
__ . Succession—Daughter—Collateral—Self- 

acquired proferty, ‘ 

In succession to self-acquired property daugh¬ 
ter i 5 usually preferred to a collateral who. if he 

S° n } ra , ry , C , USt0mi mUSt p,ove lt ‘ (Chevis 

?M?n A A T r Lal ' JJ ) ,P^ LAM JILANI Kha * 
1MAD ALI. 13 p. a. 1916 : 33 I C. 216 - 

196 P. W. R. 1916.' 
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CUSTOM (PUNJAB) — Succession — Daughter — 
Collaterals. 


CUSTOM (PUNJAB) — Succession — Daughter — 
Collaterals. 


- Succession — Daughter—Collaterals -Self- 

acquired property —Gaur Brahmins of Tahsil 
Palwal , District Guargaon. 

It is a well-established custom in the Punjab for 
a daughter or her son to succeed in preference to 
collaterals to the self-acquired property of tbe last 
owner. This custom prevails also among the 
Gaur Brahmins of Tabsil Palwal, District 
Guargaon in the Punjab. Statements in the 
riwaj-i-am, when opposed to the general custom 
carry little weight unless supported by instances. 
(Chevis and Leslie Jones , JJ .) Chhuttan v. 
Hazari Lal. 7 P. R. 1916 : 46 P. L. R 1916 : 

30 I. C. 22 : 129 P. W. R. 1915, 


- Succession—Daughter—Collaterals of 5th 

degree—Gorewaha Rajputs. 

Among the Punjab agricultural tribes the 
daughter must prove her right to oust the colla¬ 
terals, so far as succession to ancestral property 
is concerned. There is no custom among Hindu 
Gorewaha Jats of Garshankar Tabsil, Hoshiarpur 
District, by which a daughter can succeed to the 
ancestral property in preference to his collaterals 
in the 5th degree. (Chevis and Le Rossigttol, JJ ) 
RADHI v. PUNNU, 29 I. C. 561 : 35 P. R- 1915. 

- Succession — Daughter — Collaterals— 

Presumption—Burden of proof—Jullundur Dis¬ 


trict. 

The presumption according to custom is that 
the collaterals exclude a daughter and she must 
prove the exception to this rule. (Johnstone and 
Shadi Lal. JJ.) Ata Muhamad Khan v. Jiwani. 

34 P. R. 1915 : 2 P. W. R. 1915 : 

29 I. C. 492 : 33 P. L. R. 1915. 


_ Succession—Daughters—Collaterals in 

3rd degree— Self-acquired and ancestral properly 
—Khatters of Ailock. 

Among Muhammadan Khatters of the Attock 
district, daughters get precedence over collaterals 
in the 3 rd degree as regards self-acquired pro¬ 
perty but in the case of ancestral property, a son- 
less person cannot bequeath his property to his 
daughter when there aie collaterals in the 3rd 
degree, though the daughter is married to one of 
such nearest collaterals. (Johnstone and Chevis , 

JJ.) Mowza v. Mt. Gulab Jan. 

97 P. B. 1914 : 220 P. L. R. 1914 : 

241. C. 920 : 121 P. W. R 1914. 


■Succession — Daughters — Collaterals. 


Among Usmani Sheikhs of Gurgam District, 
who stand on the same footing as Quraishis, 
Sadiquis, Ansaries and other true Sheikhs 
daughters are not excluded by collaterals eight 
degrees removed. (Kensington and Shah , JJ ) 
Gosai Begam v. Umed Ali. 21 P. R. 1914: 

23 I. C. 541 :137 P L. R. 1914 

_ Succession—Daughter—Collaterals of 4 th 


degree. 

The collaterals in the 4th degree of a deceased 
sonless proprietor have a preferential right to suc¬ 
ceed to his property and a daughter and her sons 
must prove affirmatively a special custom to the 
contrary. The daughter-in-law of the deceased 
is entitled on his death to maintenance only. 
I Rattigan and Beadon, JJ.) Mussammat Nup 
Dasi V. Ram Dhan. 86 P. I. B. 1914 : 

22 I. C. 646 : 44 P. W. B. 1914. 


- Succession—Daught er—Collaterals of , 

than 7th degree. 

The collaterals more distantly related then the 
7th degree must show that they have preference 
to a daughter of the deceased. (Rattigan and 
Beadon, JJ.) Jiwan Singh v. Har Kaur. 

41 P. B. 1914 :51 P. t. R. 1914 : 

22 I. C. 416 : 34 P. W. R. 1914, 

—- Succession — Daughter — Collaterals 

Puc^hrat Brahmins of Multan city. 

Among Puchhrat Brahmins of Multan city 
there is no 'custom whereby the collaterals suc¬ 
ceed in preference to the daughters to property 
of which the deceased was the exclusive and 
absolute owner, (Rattigan and Smith, JJ.) Jesa 
Lal v. Ganga Devi. 81 P. R. 1913 : 

321 P. L. B. 1913 : 20 1. C. 868 : 

211 P. W. B. 1913. 

- Succession—Daughter — Collaterals — 

Mairs of Tahsil Chahwal. 

Among Mairs of Tahsil Cbakwal, the daugh¬ 
ters, married or unmarried of a deceased sonless 
proprietor, exclude from inheritance collaterals 
beyond the 4th degree. (Shah Din and Soott 
Smith, JJ.) Sarpraz Khan v. Muhammad. 

290 P. L. B. 1913 : 20 I. C. 437 : 

189 P. W. R. 1913. 

- Succession — Daughter—Collaterals of 

7th degree—Jats of—Jhelnm District. 

Among the Jats in the Jhelum District colla¬ 
terals of the 7th degree are not usually entitled to 
succeed as heir in preference to a daughter. 132 
P. R. 1908, Not foil. 5 P. R 1908 ; 11 P. R. 1908 ; 
86 P.R. 1908, Rel. (Kensington, C, J. and Beadon, 
J.) Fazal v. Musammat Uji. 

265 P. L. R. 1913 : 20 I. C. 300: 

173 P. W. B. 1913. 

t 

- Succession—Daughter — Collaterals — 

Ghcrewaha Rajputs of Garshankar Tahsil — 
Burden of Proof. 

Among the Ghorewaha Rajputs of Garshankar 
Tahsil, Hoshiarpur District, daughters and 
daughter’s sons are not excluded from inheri¬ 
tance to the ancestral estate by collaterals more 
distantly related than the 7th degree. (Rattigan 
and Scott Smith , JJ.) Rahmat Khan v. Bishan. 

136 P. W. B. 1913 : 19 I. C. 850 : 

234 P. L. R- 1913. 

- Succession — Daughter-Collaterals of 7th 

degree—Chohan Muhammadans of—Jagadari 
Tahsil. 

Among the Chohan Muhammadan Rajputs of 
Jagadari Tabsil in the Ambala District there is no 
custom by which daughters are excluded by 
reversioners of the 7th degree though usually in 
the Punjab reversioners up to the 5th degree 
exclude daughters. 36 P, R. 1905, Dist. 80 P. R* 
1875. Not app. (Lalchand, J.) Abdul Karim v. 
Sahibjan. 13 I, C. 947 : 13 P. W. R. 1912. 

- Succession—Daughter—Collaterals of 6th 

degree—Pathans of Mianwali Tahsil—Burden 
of proof. 

Among the Pathans of Mianwali Tahsil daug- 
ters exclude collaterals up to the 6 th degree 
the burden of proving that by custom collator* 13 
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CUSTOM (PUNJAB)— Succession— Daughter*—Col¬ 
laterals. 

exclude daughters lies upon the collaterals. The 
mode of counting degrees of agnatic relationship 
is to count from the collateral to the common 
ancestor bDth included. 86 P. R. 1908 Foil.; 48 
P. R. 1908 Foil. [Chevis, J.) Tari Baz Khan 
v. Patch Khan. 29 P. R. 1912 : 

114 P. W. R. 1912 : 13 I. C. 316: 98 P. L. R. 1912. 

- Succession—Daughter — Collaterals — 

Rajputs of Dasuya Tahsil. 

Among Rajputs of Dasuya Tahsil, Hoshiarpur 
District, a dughter is entitled to succeed to the 
property of her father in the absence of collaterals 
and a person claiming as an agnate must prove 
his actual relationship. (Robertson, Johnstone , 
Rattigan and Chevis , JJ.) Ramdevi v. Shib Devi 
108 P. R. 1913 : 13 I. C. 290 : 1 P. W. R 1912- 

- Succession — Daughter — Collaterals — 

Goriwal Jats of Ludhiana District—Burden oj 
proof. 

Among Goriwal Jats of Ludhina District, there 
is a special custom by which collaterals ol the 4th 
degree exclude daughters as regard succession to 
self-acquired property. 9 l.C. 698, Full. ; 12 P.L. 
R. 1901; 11 P. R 1908, Dist. (Johnstone and 
Shah Dm, JJ.) Pratale Singh v. Panjabu. 

25 P. R. 1912 : 41 P. L. R 1912 : 
13 1. C. 177 : 125 P. W. R. 1912. 

—- Succession—Daughter — Collaterals — 

Bilach Khosas of Saughar Tahsil. 

Among Bilach Khosas of Saughar Tahsil, col¬ 
laterals up to the 6th degree exclude a daughter. 

( Chevis, J.) Sahib v Usman. 13 I. C. 72 : 

50 P. L. R. 1912. 

Succession — Daughter — Collaterals— 

Pathans. 

The collatrals of a Prthan are entitled to suc¬ 
ceed to all his immoveable property, even though 
it is self-acquired in preterence to a married 
daughter, i Rattigan and Chevis, JJ.) Abdul 
Rahman v. Burb Khan. 196 P. L. R. 1911 : 

11 I. C. 96 : 173 P. W. B. 1911. 

- Succession — Daughters — Collaterals — 

Self acquisition. 

Under the Hindu Law or custom collaterals 
cannot succeed to self-acquired property in the 
presence of ihe daughter. (Reid, C. J. and Raiti- 
gan,J.) Bua Dutti v. Wariam Singh. 

04 P L. R. 1911 : 10 I. C. 819: 212 P. W. R. 1911. 

- Succession — Daughter — Collaterals — 

Arains of • Nokoda Tahsil. 

Collaterals are preferred to daughters in suc¬ 
ceeding to self-acquired landed property of their 
father among Arains of Tahsil Nakoda, District 
Jullundur. (Ryves, J.) Fajje v. Sher Muhammad. 

101. C. 681 : 29 P. W. R. 1911. 

I 1 .-M , '■ - ...... . . . 

■■ . Succession — Daughter—Collaterals of — 

3rd degree—Goriwal Jals of District Ludhiana. 

Among Goriwal JaU of District Ludhiana 
third degree collateral of a sonless proprietor is 
preferred to a daughter even in non-ancestral 
property evidently a sister and her daughters 
are excluded. Among them a widow has no power 
of gift. A daughter does not get absolute owner- 

VOL. 11—112 


CU8T0M (PUNJAB)—Succession—Daughter— Ex¬ 
clusion of. 

ship. [Johnstone and Shah Din, JJ.) Ishar 
Kuar v. Raja Singh. 29 P. R. 1911 ; 

94 P. L. R. 1911 : 9 I. C. 608 : 124 P. W. R. 1911. 

Succession—Daughter—Debts of Father. 

- Succession—Daughter—Debts of father— 

Liability lor. 

As a daughter is not an agnate and derives her 
title not from the common ancestor but from her 
father, she represents her father and his estate in 
her hands is liable for his debts. (Le Rossignol , 7.) 
Kishen Singh v. Rahmat Bibi. 

44 I. C. 561 : 12 P. R. 1918. 

Succession—Daugh'er—Exclution of. 

Succession—Daugh ters — Exclu si on from 
inheritance —Bala>an Jats. 

Among Balayan Jats in Meerhut Division there 
is no custom excluding a daughter from inherit¬ 
ance. (Tudball.J.) Madri v Kura. 

27 1. C. 707 : 13 A. L. J. 91. 

- Succession — Daughters —Exclusion of 

Joshi Brahma» S of Hoshiarpur. 

There is no custom among the Joshi Brahmans 
of Hoshiarpur District, under which the widow 
and daughter of a predeceased son are entitled to 
succeed in preference to the daughters of the de¬ 
ceased. (Martincau and Zafar All, J J .1 Mt. 
Bal Kuar v. Deoki. 4 Lah. 236 : 

6 Lah. L. J. 69 : 1923 Lah. 579. 

- Succession—Daughters—Exclusion of — 

Ancestral property. 

Persons alleging that the property is ancestral 
must prove that it is so. Their position a de¬ 
fendants does not shift the burden of proof on 
the plaintiff. No custom which excluded daugh¬ 
ters having been proved, the collaterals failed 
and were excluded by daughters. (Shadt Lai and 
Jones , JJ.) Devi Ditta v. Inoar Devi 

66 P. R. 1916 : 35 I. C. 542 : 160 P. L. R. 1916. 

- Succession — Daughters — Exclusion of — 

Riwaj-i-am. 

Where plaintiffs reversioners sue the danglers 
of a deceased collateral for decleration of title in 
exclusion of daughters on the evidence of a cus¬ 
tom, the onus lies on the plaintiffs to pro\e that 
the land in dispute is ancestral. If they fail to 
discharge it they must show that they could ex¬ 
clude daughters. Entry in " Riwaj-i-am" that 
daughter are excluded by collateral* which ap¬ 
plies to ancestral and not self-acquired prooerty 
is useless for Iheir purpose when property is 
found not to be ancestral, (Scott- Smith and 
Shadi Lai, JJ.) Lelu v. Ram Chand. 

23 P. R. 1916 : 

31 I. C. 294 : 174 P. W. R. 1916. 

- Succession — Daughter—Exclusion of — 

Biloch Khosas. 

In matters of succession among Biloch Khosas 
the burden of proving that collaterals of the 6th 
degree do not exclude a daughter lies upon the 
latter., (Chevis, J.) Sahib v. Usman. 

13 I. C. 72 : 60 P. L B. 1912. 
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CUSTOM (PUNJAB)—Succession—Daughter— Ex¬ 
clusion of. 

- Succession — Daughters — Exclusion of— 

Evidence. 

Proof of custom in certain families of exclusion 
of daughters does not establish a custom for all 
families, (Stuart, A. J. C.) J'hakurdin Singh 
v . Bhagwantu Kuar. 

32 I. C. 734 : 2 0. L. J. 629. 

- -Succession—Daughter — Exclusion of— 

Alizai Pathans settled in United Provinces. 

The fact that a custom of exclusion of daugh¬ 
ters amongst Alizai Patlians exists in Baluchis¬ 
tan and Waziristan. does not justify the presump¬ 
tion that the same custom exists in a family 
settled in the United Provinces for the last 300 
years. 35 All. 391. (P. C.) Foil. ( Stuart , and 
Kanhaiya Lai, A. J. C.j. Muhammad ABDUL 
Rajib Khan v. Salamat Bibi. 

25 I. C. 680 : 1 0. L. J. 397. 

Succession—Daughter—first Cousin. 

- Succession—Daughter — First cousin — 

Ram oj—Jammal Patti of Mauzia Lalu Darya. 

The daughter of a Ram of the Jamal Patti 
Mauzia Lalu Darya, by her marriage with her 
first cousin does not by custom exclude her first 
cousin from the succession to her father's estate. 

(Leslie Jones, J.) Sahib Yadi v. Allah Baksh. 

31 I. C. 863 : 161 P. W. B. 1915. 

Succession— Daughter—Gorewada Rajputs. 

- Succession — Daughter — Gorewada 

Rajputs. 

Among agricultural tribes in the Punjab, ge¬ 
nerally collaterals exclude daughters. Among 
Gorewada Rajputs of Grasbnaker Thasil Hosiar- 
pur Dirtrict, there was no custom by which a 
daughter was entitled to succeed to the ancestral 
property of her father in preference to his colla 
terals in the 5th deg'ee. (Chevis and Le Rjssignol, 
JJ .) Radhi v. PUNNU. 

29 I. C. 661 : 35 P. B. 1915. 

Succesrion—Daughter—Married and Unmarried 

Daughter. 

- Succession — Daughter—Married or un¬ 
married—Right of residence. 

Under the general custom of the Punjab daugh¬ 
ters have a right to reside in their father’s house 
until they marry or to whichever event first takes 
place. (Broadway, J.) Mahanda v. Mt.Gauhre. 

66 1- C. 433. 

-- Succession—Daughters — Married and 

unmarried. 

Except where a daughter succeeds to her father s 
property only as an unmarried daughter entitled 
to hold it until her marriage there is no custom 
whereby a daughter entitled to succeed is not 
also entitled to pass the succession to her dons. 
(Chevis and Dundat, JJ.) Shah Muhammad v. 
Fazl Ilahi. 2 U. P L. E. (Lah.) 103 : 

66 I. G. 913 : 2 Lah. L. J. 476. 

- Succession — Daughter—Married daugh¬ 
ter—Suer ceding father. 

Among the Dhillon Jats of the Ambala District, 
a married daughter succeeding to her father’s es¬ 
tate 4 bah contest alienations effected by her 

♦ 

! 

k 


CUSTOM (PUNJAB)—Succession — Daughter — 
Eights of. 

mother or step-mother. (Chevis and Le Rossignol, 
JJ.) Dalipa v. Suraj Kaur. 48 P. E. 1916 : 

34 I. C. 681 : 142 P. W. E. 1916. 

Succession—Daughter—Nature of estate. 

- Succession—Daughter—Nature of estate. 

By the custom of the Punjab a daughter in¬ 
heriting property from her father gets only the 
ordinary interest of a widow or any other female 
and not as stndhanam; and on the death of the 
daughter without male descendants the property 
descends to the father s heirs. (Johnstone, J.) 
Indar v. Mussammat Rao. 4 P. E. 1912 : 

2Ul P. L. B. loll ; 11 I. C. 35 : 160 P. W. B. 1911. 

- Succession — Daughter—Nature of estate. 

Though when a daughter succeeds as abso¬ 
lute owner her daughter should also succeed 
absolutely, a daughter’s estate is not ordinarily 
absolute. Any person asserting that it is so, must 
piove it. i Johnstone and Shall Din, JJ.) IsHAR 
Kuar v. Raja Singh. 29 P. E. 1911 .- 

94 P. L B. 1911: 9 I. C. 608 : 124 P. W. B. loll. 

Succession—Daughter—Nepnew. 

- Succession — Daughter — Nephew—Barkt 

Sayads of Juilundur District. 

Among Barki Sayads of Juilundur District 
a daughter succeeds in preference to nephew. 
[Jofinsione and Shadi Lai, JJ.) ATA MUHAMMAD 
Khan v. Jiwani. 34 P. E. 1916 : 

2 P. W. E. 1916 : 26 I. C. 492 : 33 P. L. E. 1916. 

Succession—Daughter—Paternal Uncle. 

- Succession—Daughter—Paternal uncle — 

Arians ol Tahsil barkpur. 

Among ihe Aiains ol Tahsil Sarkpur, District 
Lahore, the daughter is preierred to the paternal 
uncle. (Beta, L. J. and Rattigan, J.) Zainaba 
bibi v. Badakuddin. 43 P E. 1913 : 

270 P. W. B. 1912 : 17 I. C. 187 : 

20 P. L. B. 1913. 

Succession—Daughter—Pathans of Chach 

- Succession — Daughters — Pathans of 

Chach. 

Among Pathans of the Chach territory the col¬ 
laterals ol the 4th degree do not succeed in prefer¬ 
ence to daughters. (Robertson and Beadon, JJ.) 
Ahmadji v. Shahanchi. 46 P. B. 1913 : 

17 I. C. 378 : 12 P. L. B. 1913. 

Succession— Daughter—Pattidars. 

- Succession—Daughter — Pattidars. 

Pattidars do not exclude daughters. Person 
setting up a reverse custom, must prove it. Entry 
in Riwuj-i-am in favour of pattidars does not 
establish custom in absence of proof of special 
instances. (Reid, C. J. and Johnstone, J.) Devi 
Singh v. Premi. 11 p. B. 1011: 

83 P. L. B. 1911: 9 I. C. 683 : 57 P. W. B. 1911. 

Succession—Daughter—Bights of. 

- Succession — Daughters—Rights of— 

Shaikh converts from Bahai Khatris. 

Among sheikhs who are converts from Bahai 
Khatris sons exclnde daughters from succeeding 
to their father’s estate. Sons exclude daughters 
from succession to their maternal estates 
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CUSTOM (PUNJAB) — Succession — Daughter— 
Rights of, 

—Brothers exclude sl9ters from succession to a 
childless' brother’s estate. (Broadway and 
Campbell , //.) Najm-ud din v. Abdul Hamid. 

1923 Lab. 175. 

-- Succession — Daughter— Rights of — 

Brother—Preference. 

Under the Customary Law prevailing among the 
agriculturists ot the Punjab the daughter takes 
the self-acqu’red property of a deceased in pre¬ 
ference to tue brother. (Chevis and Harrison , 
JJ.) Waziri Mal v. Ganga Ham. 

1924 Lah. 370. 

- Succession — Daughter — Rights of 

mother—Who is the preferential heir—Weavers 
of Bakli Ghuzan—Jullundur District. 

Village custom generally recognises the 
mothec’s right of succession in preference to that 
of the daughters uf male collaterals. So held in 
a case which arose among the weavers ol Basti 
Ghuzan, J ullundur Dt. *9 P R. 1878 Dtst. ( Chevis , 
J.) AlT. SULTAN BlBI V. ISMAIL. 69 1. C. i36. 

- Succession — Daughter — Rights of — 

Salar Sayads of District tiohlak. 

lu matters of succession, the -Sayads do not 
strictly tollow Mahomedan Law but are goverued 
by family custom and iu the aosence of a son, a 
daughter succeeds just as if she were a son, and 
takes me share which her father could have 
taken. (Scott-Smith and WHberforce, JJ,) Ahmed- 
UL-N1SSA V. NASIB UL-NISSA. 

62 1. C. 740 : 62 P. W. R. 1920. 

Succession—Daughter—Sister, 

- Succession—Daughter — Sister — Prefer¬ 
ence — Jullundur District — Tashil Jullundur 
Aruslial estate. 

. Among Sayads of Tahsil Jullundur in the 
Jullundur District, the daughter ot a daughter ! 
succeeding by custom to the ancestral estate of 
her father is not excluded by her mother's sisters. 
The oqus of proving a custom is on those setting 
it up. I Leslie Jones , J .) Azim Bibi v. Umtan 
Bibi. 44 1. U. 979 : 21 P. W. B. 1918. 

I< Succession—Daughter—Uncle. 

• Succession — Daughter — Uncle — Kapur 
lihatris of Hafizabad. 

The Kapur Khatries of Hafizabad Tahsil 
specially the iamily in this case, living in villages 
ace governed in matters of succession to property, 
whether ancestral or self-acquired, by customary 
rules obtaining among agricultural tribes m the 
Punjab and not by the ordinary principles oi 
Mitakshara Law, and that the daughter is not 
entitled to succeed to her father's immoveable 
property, even if self-acquired. The lather 
cannot alienate it to her by gift or will in presence 
of her tmCle." Wajib-ul drz and Riwaj-i-am are 
of great value when attested by ancestors of 
parties. The burden of proving that Khatris 
follow agricultural customs in matters of succes 
sion lies on the person asserting it. (Rattigan 
and Le Rossignol , JJ.) Rukman v. Sain Das. 

71 P. B. 1910 : 82 I. C. 875 : 19 P. W. B. 1916. 

Bnooessiott-^Danghter’a Son. 

-— Succession — Daughter's son—Awans oj 

Rawalpindi District* < 


CUSTOM (PUNJAB)—Succession—Escheat. 

Among Awans of District Rawalpindi, a 
daughter's son succeeds to self-acquired property 
in preference to collaterals who must prove to 
the contrary to establish their right. (Shadi Lai, 
J.) Fateh Din v. Mardan Ali. 

67 I. C. 78 : 2 U. P. I. R. (L.) 142. 

- Succession— Daughter's son—Collaterals 

—Rajputs of Rupas—Tahsil—Ambah District. 

Among Rajputs of Rupar Tahsil, Ambala 
District, a daughter’s son is not a preferential 
heir to collaterals in the 3rd degree. ( Johnstone 
and Rattigan , JJ.) Nur Ahmad v. Rahim 
Bakhsh. 52 P. R. 1912 : 14 I. C. 71 : 

177 P. W. R 1912. 

Succession—Escheat. 

- Succession — Escheat—Superior and in¬ 
ferior holder— Ala and Adna Maliks. 

In the case of the Ala Malik ol Mauza Shalna 
in the Ludhiaoa Tahsil of the same district held 
that on the death of an Adna Malik, who has 
died heirless, the land held by him does not 
revert to the Ala Malik tree of all encumbrances 
created by the former, if any. (Campbell and 
Moti Sagar , JJ.) Dal Singh v. Pluiman. 

1923 Lah. 626. 

- Succession—Escheat —Got pcople—Right 

of redemption on the death of mortgagor without 
heir. 

If a morigagor dies without heir, bis tribes men 
and got people had the right to redeem the mort¬ 
gage as the mortgagees were not proprietors 
though they were distantly related. (Rattigan 
and Jones , JJ.) Budhi Singh v. Mohan Singh. 

32 I. C. 768 : 40 P. W. R. 1916. 

- Succession — Escheat — Proprietor dying 

\ without heirs. 

The estate of a proprietor dying wiihout 
leaving any heirs devolves upen the proprietors 
of the deceased's patii if the patti is owned by 
members of one got forming a compact and 
homogenous community. This right of the 
proprietory body is primarily based on real or 
assumed relationship to the holder of the land or 
to the member ot the body from which his title 
was derived. (Agnew and Shadi Lai, JJ.) 
Ibrahim v. Barkat. 201 P. W. R. 1913 : 

20 I. C. 879 : 323 P. L. R. 1913. 

$ 

- Succession — Escheat — Co-sharer in sha- 

milat— Community of interest . 

Where a Kharod Jat died without heirs, co¬ 
sharers in the shamilat who have a community 
of interest with the deceased are entitled to bis 
land by escheat. (Reid and Robertson , JJ.) 
Jotu v. Lbuna. 18 P. L. B 1913 : 

18 I. C. 832 : 216 P. W. R. 1913. 

- Succession—Escheat. 

The estate of a deceased proprietor dying 
without heirs, escheats to Govt, in the absence of 
a special contrary custom. (Robertson and 
Chevis , JJ.) Chambela v. Kundan. 

6 P. W. B. J913 : 18 I. C. 611 : 

142 P. L. R. 1918. 

- Succession—Escheat—Right of proprie¬ 
tors of thulla and patii. 
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CUSTOM (PUNJAB)—Succession—Escheat. 

Id a suit for a declaration that plffs. are owners 
of a thulla or patti left by a proprietor who died 
without heirs, by relationship and that the defts. 
had no right to the land the Court must determine 
whether the plffs. have any right of succession 
by -custom. The weakness of the deft.’s case 
should Dot be accepted as a proof of pltf. s title. 
As a general rule the pattidars do not succeed 
and the land escheats when pattidars are pro¬ 
prietors of different tribes or got of the same 
tribe and the deceased has left no heirs by 
relationship. ( Johnstone and Rathgan , JJ) 

Badaman v. Net Ram. „ _ _ , 010 

57 P. B. 1912 : 90 P. L. R. 1912 •. 

15 I. C. 507 : 161 P W. B. 1912. 

_ Succession-Escheat-Death of owner— 

Absence of fo«>—Pattidar-P<mfioi» of. 

Where the Riwaj-i-am provides for succession 
of putlidars to the estate of a childless owner all 
of them are entitled to succeeed whether they 
belong to the same or different tribes in such cases 
when the pattidars can succeed, there is no es¬ 
cheat to Government. 10 I. C. 294 Rel. upon. 

I shah Din , J.) Umra v. Karim Baksh. 

(Shan uin, i p R 19ja . M0 P . W . E . 1912 : 

14 I. C. 492 : 86 P. L. R. 1912- 

— Succession—Escheat—Owner dying with- 

__ 4 ■ • 


out heir in a Thulla or patti. . 

Where a proprietor dies leaving no heir in a 
thulla or patti of a village the other branches of 
the owner are entitled to succeed even though 
some of them do not join in an appeal connected 
with mutation proceedings , 7.) 

Sundar Singh v. Deva Singh 2 P_W. B. W12 : 

13 1. C. 863 : 85 P. L. B. 1912. 


Succession—F emales. 

_ Succession — Females — Exclusion of 

Tribal custom—Jals-Exception. 

Assuming that there is a general custom or 
agnatic or collateral succession in default of 
male issue to the exclusion of lemale heirs among 
the agricultural tribes of the Punjab, the rule is 
subject to exceptions. The Riwaj i-m of Jhang 
District recorded that among the Jats, the daugh¬ 
ter of a sonless man, if she is married to a near 
relative, inherits her father’s property in pre¬ 
ference to collaterals. Held, that the Riwaj-i-am, 
in the absence of rebuttal, was sufficient evidence 
of the particular custom recorded and that the 
Dhabs, a small endogenous Mohamedan tribe oi 

Jats were governed by the special custom. {Mr. 

Amir Ali.) Beg v. Alla Ditta. 45 P. B. 1917 : 
44 I. A. 89 :44 Cal. 749 : 12 P. W. B. 1917 : 

21 M. L T. 310 : 32 M. L. J. 615 : 
V 19 Bom. t. B. 388 : 15 A. L. J. 525 : 
21 C. W. N. 842 : 26 C. L. J. 175 : 


. of > 


38 I.C 354 (P. C.» 


[Ou appeal from 48 P. B. 1909 : 
122 P. I. B. 1909 : 2 I. C. 79 : 72 P. W. B. 1909]. 

— - Succession — Females — Brother's daugh¬ 

ter—Sister—Rights of descendants. 

On a consideration of entire evidence it was 
held that plffs. have failed to prove a custom 
among Lamin. Rajputs of Tahsil Nurpur, District 
• Kangra, that a brother’s daughter and a sister 
and their descendants have a right of saccession 


CUSTOM (PUNJAB)— Succession—Females, i' 

in the absence of all male collaterals. (Sltadi Lai , 
C. /. and Le Rossignol, J.) Dalipa v. Dallu. 

4 Lab. L J. 336. 

- Succession — Females—Sayads of Khak - 

handa —Rhohak District — Females — Right of 
representation. 

Though generally the Saiyads of Khakhanda, 
Rhohak Di have for a long lime followed custom 
in matters of succession they have recognised 
widely the right of females in accordance with 
their personal Law. 60 P. R. 1878 ; 82 P. R. 

1887 ; 173 P. R. 1889 ; 46 P. R 1890 ; 143 P. R. 

1893 ; 120 P. R. 1909 ; 143 P. W. R. 19.0 Foil. 
Both under the Hindu Law and cus.om, the 
whole estate of ihe last male owner vests in his 
widow and the husband’s life is assumed lo con¬ 
tinue in her person. Succession to the husband 
opens at the date of the widow's death. Among 
Saiyads of Khakhanda the right of representation 
exists in favour ol females, at any rate in tne 
absence of near male heirs, 82 P. R. 1887 ; 
143 P. W. R. 1910 ; 120 P. W. R. 1909 Foil. 
A daughter who succeeds by right of represen¬ 
tation has in every way the rignt of a male in¬ 
cluding the right to contest alienations made by 
the widow. 135 P.R. 1908 Foil. {Wilberforce and 
Martineau , JJ.) Mt. Nasib-un-nissa v. MUssam- 
mat Ahmadi-un-nisa, 66 I. C. 494 (2) : 2 Lah. 383. 

- Succession—Females — Vighmal Khojas 

of Shahdara. 

Tnere is no initial presumption that a family 
belonging to a non-agriculiural tribe, is governed 
by custom.-Among Vighmal Khojas of Shahdara. 
females are excluded from succession by custom. 
(Le Rossignol and Abdul Raoof, JJ.) Umda 
Begam v. Zaib-ul nisa. 3 Lah. L. J 9t : 

59 I. C. 694 : 29 P. W. R. 1921. 

- Succession—Females Arains of Lahore 

—Suit for declaration that sale will not affect 
plaintiff's reversionary right — Onus. 

The rights ol females among the tribe of Arains 
in Lahore District, who succeed male proprietors 
as heirs in certain contingencies are wider than 
the rights.possessed by females among most of 
the agricultural tribes in Punjab. An alienation 
by plaintiff’s sister will not affect plaintiff’s re¬ 
versionary right in land which was inherited by 
both in equal shares, it cannot be assumed 
that the interest of the sisters is not that of a full 
owner, in the absence of custom limiting their 
right to a life estate and the onus is on the plain¬ 
tiff to prove that she had a right to challenge the 
alienation and plaintiff cannot get the declaration 
if she fails to prove that defendant had only a life 
estate. (Shahdin and Le Rossignol, JJ.) Ahmabi> 
Khan v. Bakhlwar. 45 P. B. 1915 ; 

86 P.W.B. 1916: 28 I. C. 951 : 180 P. L. B. 1916. 

- Succession — Females — Musaffargarh 

District. 

In the Muzaffargarh District especially 
amonng Muhammadan Jats and Patbans the 
right of females to succeed are very generally re* 
cognised. (Ratiigan and Shah Din, JJ.) Sultan 
v. Ali Muammad. 23 I. C. 636 : 66 P.X. B. 1914- 

- Succession — Females — Brother's daugh¬ 
ter—Girths of Kangra. it 
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Brother’s daughters and their sons can succeed 
to the estate or a person among the Girths in 
Kangra District. (Sliadi Lai , 7.» NiHALA v. 
Bhuti. 29 P. L. B. 1914 : 23 I. C. 418 : 

10 P. W. B. 1914. 

- Succession — Females — Daughter-in-law 

—Sainis of Hoshiarpur. 

Among Sainis of Hoshiarpur a daughter-in- 
law is by custom entitled to succeed to her 
father-in law’s estate to the extent of the share of 
her deceased husband (Agncw and Shadi Lai , 
77.) Kanha Singh v. Perimi. 

166 P. W. R. 1913 : 20 I. C. 876 : 

322 P. L. R. 1913. 

“ Succession — Females — Daughter-in-law 
— JhandaJats of Hoshiarpur 'lahsil—Widow of 
predeceased son. . 

Among the Jhanda Juts of the Hoshiarpur 
Tahsil, the widow ot a predeceased son cannot 
succed after her father-in.law’s death to the share 
to which her husband wculd have succeeded.if he 
had been alive. But she would be entitled to 
hold possession ot a sufficient portion of the pro¬ 
perty le.t by the father-in-law, for her mainten¬ 
ance. (Shah Din and Chevis, JJ ) Dhan Kaur 
v. Lakha Singh. 71 P. R. 1913 : 

293 P. L. R. 1913 : 20 I. C. 619: 

182 P. W. R. 1913. 

- Successio n—Females — U nchastity — For¬ 
feiture. 

Under the Customary Law of the Punjab the 
unchasiity of the widowed mother who is in pos¬ 
session of the estate does not entail a forfeiture 
of her life-interest in the estate. (Shahdin and 
Scott Smith, 77.) Musammat Thakri v. Gurdit 
Singh. 67 P. W. R. 1913 : 19 I. C. 263 : 

v 120 P. L. R. 1913. 

- •Succession —Females — Daughter-in law 

—Muhammadan Rajputs of Hoshtarpur District. 

Among the Muhammadan Rajputs of the Ho¬ 
shiarpur District, the widow of a pre-deceased 
son succeeds with the brothers of her husband to 
a share of the estate of her father-in-law. 23 P. 
R. 1892 Foil. ( Kensington and Beadon , 77.) 
Fatteh Mahammad v. Sultan Mahammad 
‘ j 97 P. W. R. 1913 : 19 1. C. 122 : 

137 P. L. R. 1913. 

-— Succession—Females — Nicoe — Gujars 

of Kharian. 

Among Gujars of Kharian , a daughter of the 
uncle of the^ last male owner is not entitled by 
custom, in'the absence inherit proof to the 
contrary to his property. She has no right 
under Hindu or Muhammadan Law. 19 p. 
R. 1906 ; 135 P. R. 1908 ; 5 P. R. 1895 ; 61 K R. 
1906 ; 72 P. R. 1906 ; 60 P. R. 1910 Con ; 134 P. 
R. 1907 Foil (Shah Din and Che vis, 77.) 
Nias^aT (Jllaii v.,Sl?HA Bibi 90 P. R. 1912 : 

‘ , 250 P. L. R. 191217 I. C 21 : 

, ,,, 262 P. W. R. 1912. 

-— Succession— Females—Daughter-in-law 

—Childless widow and son by another wife _ 

Widow df predeceased son and surviving son — 
Burden of Proof. 

Among the Gujars in the presence of a son by 
another, a childless widow and the widow of a 


CUSTOM (PUNJAB)—Succession—Khanadamad. 

predeceased son are not entitled to succeed to 
the father’s estate or to share equally with him 
and the burden of proving that ttiey are so 
entitled lies upon the widow, they are only en¬ 
titled to maintenance either by cash allowance 
1 of a holding in the case of large estates. 116 P. 
R. 1996 ; 107 P. R 1886 Rel. on. 75 P. R. 1888; 8 
P. R. 1889 ; 23 P. R. 1892 not applied ; 6 I. C, 
929 Dist. (Kensington and Chcvis, 77.) Kahiman 
V. Fazal Muhamad. 85 P. R. 1912 : 

152 P W. R. 1912 : 14 I C. 532 : 

164 P. L. R- 1912. 

- Succession — Females—Paternal aunt — 

Position of. 

A paternal aunt of a sODless proprietor cannot 
be treated as if she were the daughter of the ante¬ 
penultimate male owner for the purposes of suc¬ 
cession. 134 P. R. 1907 Rel. on. (Shahdin and 
Chevis . 77.) Salamat Ali v. Hakim Ali. 

143 P. L. R. 1912 : 14 I C. 47 : 

196 P. W. R. 1912. 

■ Succession — Females—Daughter in-law. 
Among Nigar Jats of Thashil Jullundur a 
widow of a deceased grandson takes equally 
with the s n of a deceased proprietor, until re¬ 
marriage or for life. (Peid, C. J.) Ishar v. 
Besanti. 19 P. R. 1911 : 53 P. L R 1911 : 

9 I. C. 310 : 110 P. W. R 1911. 

- Succession —1 emales—Sadozi family. 

In the absence of proof of special custom, the 
personal law of parties must govern. The 
Sadozis are descendants of Shah Shuja and arc 
governed by Mahomedan Law in matters of 
succession, and females are not excluded. ( Pipon, 
7. C.) Fateh Mahommed Khan v. Ml Wafa 
Begum. 73 I. C. 609. 

Succession—Half and full blood. 

- Succession—Half and full blood — Jats. 

Among Jats of Shadia full brothers exclude 
half brothers by custom (Le Rossignol and 
Abdul Qadir , 77.) Khudayar v. Amir. 

1922 Lah. 169. 

- Succession—Half and full blood—Half 

and full brothers —Kaliar Jats of village Kaliar- 
nawala— Mianuwali Tahsil. 

The defts. the half brothers ou whom the onus 
lay. haH failed to prove the existence among 
Kaliar Jats of Kaliarnawala of either a family or 
a tribal custom by Which in succession among 
brothers those of the half blood succeed with 
those of full blood. ( Martiileau , 7.) Khuda Yar 
v. Ahmad. 51 I. C 2y8 : 33 P. R. 1919. 

Succession—Immoveable property. 

-- Succession — Immoveable property— 

Mortgagee's right in occpliancy lands. 

A mortgagee’s right in occupancy lands must 
be considered as immoveable property for pur¬ 
poses of succession. 18 P. R. 1909 Dist. 'Chcvis, 
7.) .Sundar Singh v. Har Kaur, 

75 P. W. R. 1912 : 13 1 C. 444 : 

77 P. L. R. 1912, 

Succession—Khanadamad. 

— '-——Succession—Khanadamad — Gifted pro¬ 
perty. 


\ 
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CUSTOM (PUNJAB)—Succession—Khanadamad. 

Gifted land reverts to tbe donor or his collate¬ 
rals only when the line of descendants of the 
donee both male and female has been completely 
exhausted. The same rule applies in the case of 
gift to a Khanadamad. 68 P. VV. R. 1913 over¬ 
ruled. (Chevis and Dundas, JJ.) Shah Mahomed 
v. Fazil Ilahi. 2 Lah. L. J. 475 : 

56 I. C. 913 : 2 U. P. t. E. (Lah.) 103. 

- Succession— Khanadamad— Insidents. 

The custom of Khanadamad is designed to 
benefit the daughter and her issue. On the 
daughter’s death without issue, the khanadamad 
succeeds to the property of her father for life 
and on his death the property reverts to the 
daughter's blood relations, his sons by another 
wife having no locus standi to claim it, (Retd, C. 
J. and Robertson , /.) Nanda Singh v. Kheta 

53 P. B 1913 : 65 P. L. R 1913 : 

19 I. C. 441 : 10 P. W. E. 1913. 

- Succession —Khanadamad— Hindu Jats 

of Kailhal Tahsil, Karnal District , Punjab. 

The jats of Kaithal Tashil are only governed 
by their Customary Law and not by Hindu Law. 
A khanadamad, according to custom, will not take 
his father-in-law’s estate. A gilt by a widow of 
her husband’s land to his Khanadamad or adop¬ 
tion of his son is invalid (Reid. C. J.) Sadam 
v. Teja. 154 P. W R 1912 : 

16 I. C. 884 : 183 P. L. R 1912. 

- Succession — Khanadamad — Muham¬ 
madan Jats of Nawanshahr Tahsil , Jutluniur 
District—Son-in-law versus nephew- 

The Muhammadan Jats of Nawanshahr Tahsil 
in the Jullundur District do not follow tbe 
Khanadamad whereby a son-in-law succeeds to 
his father-in-law's property. A mere son-in-law 
is not necessarily a Khanadamad and if be claims 
to be so, he must esUblish a custom conferring 
those rights on a son-in-law. A son-in-law does 
not exclude tbe last male owner's nephew. (Reid, 
C. J.) Faiza v. Ata Mahomed. 72 P. R. 1912 : 

14 I. C. 70 : 129 P. W. R. 1912. 

Succession—Law Governing. 

- Succession — Law governing — Partly 

Muh. Law and partly Custom, 

Although an heir may get inheritance accord¬ 
ing to Muh. Law his estate may be governed by 
custom. ( Martincau , J.) Rasul Khan v Mt. 
Hawasi. 1923 Lab- 284 (2). 

.- Succession—Zargars of Batala — Law 

governing. , 

The Zargars of Batala are non-agriculturists 
and prima facie they would follow Mabomedan 
and not agricultural custom. The onus is on the 
party who wants to set up succession by custom 
to show it. (Broadway and Abdul Qadir,JJ.) 
Abdul Karim v. Mt. Amat ul-habib. 

3 Lah. 397 : 1923 L. 121. 

- Succession—Koreshis— Law governing. 

In a suit between members of the Koreshi 
tribe, when neither party proves any custom 
affirmatively, recourse should be had to Mahome¬ 
tan Law. (Abdul Raoof and Campbell , JJ.) Mt. 
Ghulam Zohra v. Nur Hasan. 

3 Lah. 278 ; (1922) Lah, 406. 


CUSTOM (PUNJAB)— Succession—Law Governing. 

- Succession — Law governing—Jats of 

Raowal—Son and daughter in-lxw—Entry tn 
Rivaj-i am —Onus of proof. 

Where the entiry in the Rivaj-i-am showed 
that among the Jats of Raowal in Tahsil Jagraon 
in the Ludhiana District a daughter-in-law 
succeeded along with a son, held, it was sufficient 
to throw tbe onus of proot on the son, if he wants 
to prove the daughter-in-law is excluded. (Broad¬ 
way and Martincau. JJ.\ Jagir Singh v. Mt. 
Santi. 3 Lah. 181 : (19221 Lah. 389, 

- Succession—Law governing—Murderer 

and his son if excluded—Public policy. 

Where a person has been murdered with the 
sole object of securing his property, the murderer 
along with his son is excluded from inheriting 
the property of the deceased, in spite of the fact 
that the property is ancestral property, as their 
succession, would be opposed to public policy. 
The murderer's right in such a case is swept 
away and with it is carried away the light of 
every one who claims through and not merely 
from him. In such a case the vesting of tbe 
succession is not prevented but what was vested 
in accordance with the law is wrested away on 
the grounds of justice and equity. 41 P. R 1906 
(1904) ; 27 Mad. 591. 600 : 18 P. R. 1908 (F. B.) 
distinguished. (Broadway and Martincau, JJ.) 
Mt. Jind Kuar v. Indar Singh. 

3 Lah. 103 : 23 P. W. R. 1922 : 

(1922) Lah. 293. 

- —Succession—Law governing—Koreshis of 

Taragarh—Onus of proof. 

Where Koreshis of Taragarh claimed to be 
governed in matters of inheritance by the gener¬ 
al custom of Punjab agriculturists and not by 
Mahomedan Law, the onus of proof is upon them 
to establish it. (Abdul Raoof and Campbell, JJ.) 
Nur Hasan v. Ghulam Zohra, 

3 Lab. 274 : (1922) Lah. 222. 

- Succession—Law governing—Awans of 

Tauns. 

The deceased having belonged to a mercantile 
community and a resident of town the presump* 
tion is that he though possessed of some ancestral 
landed estate was governed b> his personal law 
in the matter of alienation law. The burden of 
proving the existence of custom overridings 
personal Jaw lies on the plff. (Shadi Lai and 
Wilberforce , JJ.) Asanand v. Mt. Rosani Rai. 

68 I. C. 92 : 2 Lah. L. J. 178. 

- Succession—Law governing-JJindu Sikh 

—Marriage with a Muslim convert to Sikhism— 
Legitimacy of issues—Subsequent denial of. 

Where a Sikh land owner obtains the consent 
of his collaterals before contracting a chadar 
andazi in accordance with Hindu doctrines with 
an Arain convert to Sikhisam and the issue of 
such union is recognised as legitimate by all the 
near collaterils, they cannot deny his legitimacy 
on the death of the landowner, when the qnest'on 
of succession arises. (Jones and Broadway, JJ) 
Lachhman Singh v. Partap Singh. 

67 I. C. 937 :3 L. L. J. 366. 

- Succession—Law governing—Land gif¬ 
ted — Reverter. 
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The rule of revision to the donor’s line on the 
death of donee without lineal heirs under custo¬ 
mary law is not applicable where the donee is a 
stranger to the donor. 137 P. R. 1908 ; 14 1. C. 
73 Foil. 12 P. R. 1892. (F. B.) ; 127 P. R. 1907 
dist. (Martmcau and Abdul Qadir, J].) Mula 
Singh v. Amin Chand. 64 I. C. 161 : 2 Lah. 284. 

- Succession—Law governing—Brahmans 

of Ktingtana Distriot , Ludhiana—Custom or 
Hindu Law . 

The Brahmans of Kungiana and District 
Ludhiana are governed by Hindu Law in matter 
of alienation or succession as the mere fact that 
their putti is recorded as a separate one does not 
prove any inconsistent custom. 3 P.R. 1908 Dist. 
I Abdul Raoof and Martineau. JJ.) HakbaNs 
Lal v. Atra. 53 I. C. 858. 

- Succession—Law governing—Khardis of 

Jullundur City. 

Custom and not Mahomedan Law governs the 
succession and questions of maintenance of 
Khardis of Jullundur City. Therefore a step-son 
must maintain his step-mother out of his father’s 
estate (Shah Din, J.) Gulam Mahommah v. 
Bhari. 38 I. C. 697. 

--— Succession — Law governing— Bhandari 

kbatris of Mauza Jalalabad, Amritsar District. 

Bhandari khatris of Mauza Jalalabad of Amrit¬ 
sar District, are governed by custom as regai ds 
succession. ( Shah Din , J.) Shib Dial v. Mathva 
Das. 61 P. B. 1916 : 161 P. W. E. 1916 : 

36 I. C. 661 : 5 P. L. B. 1917. 

—-- Succession — Law governing — Sodhi 

Khatris if governed by Hindu Law. 

In matters of succession Sodhi Khatris, village 
Samasar, Tah Mogu Dist. Ferozepur, are govern¬ 
ed by Hindu Law and not by agricultural 
custom (Shadi Lal and Le Rossignol, JJ.) 
Harchand Singh v. Munshi Ram. 

143 P. W, B. 1916 : 
35 I. C. 471 : 142 P. L. B. 1916. 

- Succession—Law governing — Parachas. 

Paracbas of Makkadin, District Attock, are 
governed by custom in matters of succession. A 
widow taking whole estate of her husband is pre¬ 
sumed to be only a life-tenant. (Johnstone, C. J. 
and Chevis, J.) Nur Muhammad v. Khuda 
Baksha. 125 P. B. 1916 : 93 P. W. B. 1916 : 

34 I. C. 136 : 49 P. L. B. 1916. 

- Succession—Law governing—Testamen¬ 
tary powers—Arains of Jullundur City. 

In matters of intestate and testamentary sue* 
cession, the Arains of Jnllundur Citv, follow the 
ordinary Customary Law of the Punjab. (Shadi 
Lal and Le Rossignol, JJ.) Taj Muhammad v. 
Muhammad. 122 P. R. 19te : 94 P. W. B. 1916 : 

84 I. C. 126 : 48 P. L. B. 1917. 

- Succession—Law governing — Non-agri¬ 
culturist Mussalmans residing in Peshwar subur¬ 
bs if governed by custom or Muhammadan Law. 

Altnough many families ot n n-agriculturist 
Mussalmans even in the lower social grades 


CUSTOM (PUNJAB)—Succession—Law Governing. 

residing in the Peshawar subuibs, adopt as best 
they can the law of inheritance as laid down in 
the Islamic Code, there are no indications that 
the practice is general. In the cas-e of famines 
which have been domiciled lor three or four 
generations in Peshawar suburbs and which 
have acquired land, the probability is that as 
regards the devolution of land, custom is followed 
rather than the Muhammadan Law. 68 P. R. 
1908 ; 93 P. W.R.1908 ; 56 P. W. R. 1968 ; 155 
P. W. R. 1908 ; 183 P. W. R. 1908 ; 104 P. W. R. 
1908 Ref. ( Barton , J. C.) IgbAL Jan v. Fida 
Muhammad. bl P. L. R. 1916. 

- Succession — Law governing — Kapur 

Khatris of Hafizabad . 

Kapur KhatriB of Hafizabad arc governed by 
custom in succession and not b> Hindu Law. 
I Rathgan and Rossignol, JJ.) Ruk&ian v. Sain 
Das. 71 P. R 1916 : 

32 I. C. 876 : 19 P. W. B. 1916- 

- Succession — Law governing —* Bhati- 

Rajputs of Mouza Kum in Punjab . 

The Bhati Rajputs of Mouza Kum in Tahsil 
Pind Dadan Khan are governed by agricultural 
custom and Dot by Muhammadan Law. (Chevis 
and Le Rossignol, JJ.) Mussammat Jannat v. 
Abdulla. 4 P. R. 1916 : 32 I. C. 817 : 

25 P. W. B. 1916* 

- Succession — Law governing — Lodi 

Pathans o / Antballa—Custom— Personal Law. 

Lodi Pathans of Ambala follow lor purpose of 
inheritance not their personal law but the agricul¬ 
tural custom and daughters cannot succeed as 
against first cousin to the ancestral estate unless 
they prove a prior right. 29 P. R, 1U12; 61 P. R. 
1902. 157 P.R. 1890 Dist. (Johnstone and Shah 
Din, JJ.) Abdul Ghafor Khan v. Musharraf 
Bai. 47 P. B. 1916 : 89 P. W. R. 1916 : 

29 1. C. 7 : 161 P. L. B. 1915. 

- Succession —Law governing — Mahome¬ 
dan law—Arains of Lahore. 

Arains of Lahore owning lands in the neigh¬ 
bourhood of the city and cultivating them and 
dependent entirely upon agriculture lor their liv¬ 
ing, are governed by tribe custom and not the 
shara in matters of succession (Rattigan and 
Scott-Smith, )j.) Mahammad Din v. Ahmad Din. 

28 P. B. 1915 : 27 I. C. 577 : 

31 P. L. R. 1916. 

- Succession—Law governing— Sobti Khat¬ 
ris of Gujerat District—Agricultural custom. 
Sobti Khatris of Gujerat District, are governed in 
matters of succession by custom prevailing amopg 
agriculturists and not by Hindu Law. ( Shah Din 
and Scott-Smith. JJ.) Ishar Devi v. Bindraban. 
6 P. B. 1915 : 26 I. C. 686 :137 P L. R. 1915. 

- Succession — Law governing — Sltia 

Sayads— Amballa. 

Shia Sayads of Amballa City, are not governed 
bv customs generaly followed bv agricultural 
tribes. Among Shia Sayads of Amballa City, 
collaterals however near cannot exclude daughter 
and their children. Persons alleging to the 
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contrary must prove that they are governed by 
custom. ( Kensington and Beadon , JJ.) Akbar 
Ali v. Allah Di. 98 P. B 1913 : 22 I. C. 2 : 

132 P. L. R. 1914. 

- -Succession -Law governing—Brahmins 

of Bahtiwal. 

Brah "ins of Monza Bahtiwal, Hoshiarpur Dis¬ 
trict, though agriculturists are governed by Hindu 
Law in matters of succession ( Robertson and 
Shah Din, JJ ) Santa v. Mhssammat Daropti. 

47 P. W. R. 1913 : 19 I- C. 612 : 

191 P. L. R 1913. 

- Succession — Law govt ruing — Gour 

Brahmins — Mauza Kharkhanda—Rohtak Dis¬ 
trict. 

In matters of succession the Gour of Mauza 
Karkhand , Rohtak District, do not follow 

Hindu Law, but are regulated by the rules observ¬ 
ed by the agricultural community in the province 
(Rat'igan, J.) Mukondi v. Bakhtawar Singh. 
210 P. L. R. 1918 : 19 I.C. 215 : 219 P. W. R. 1913. 

- Succession — Law governing—Bhatias 

—Hindu Law. 

Bhatias of Kangarh though owning agricultural 
land are governed by Hindu Law in the matter of 
succession. ( Robertson and Shah Din , JJ.) Aya 
Ram v. TtfARi Bai. 78 P. R. 1913 : 

34 P. W. B 1913 : 19 I. C. 87 : 

74 P. L. R. 1913. 

- Succession — Law governing — Sasian 

Khatri, 

, Sasian Khatris of Lahore are governed by 
Hindu Law, in matters of succession and there is 
no custom among them, contrary to Hindu Law. 
(Clerk, C. J. and Reid, J.) Karoorimal v. Jawala 
Devi. 17 I. C. 610 : 258 P. W. R. 1912. 

- Succession—Law governing — Kan jars 

of Jagadhari—Right of representation. 

In matters of succession Kaniars of Jagadhari 
in the Ambala District are not governed by agri¬ 
cultural Customary Law nor by strict Mahom p dan 
Law. The right of representation exists among 
those people. (Shah Din and Beadon, JJ.) Sahib- 
jan v. Amiram. 196 P L. R. 1912 : 

17 I. C. 214: 244 P. W R. 1912. 

-— Succession—Law governing— Kunjars 

of Jagadhari in Amballa. 

Kunjars of Jagadhari in Amballa District are 
not governed by agricultural Customary Law nor 
do they follow Mahotnedan Law in matters of 
succession. The right of representation applies 
to them. (Chandavzrkar and Batchelor , JJ.) 
Banco Krishna Kambarji v. Narasinha 
Konher Seshpande. 14 Bom. L.B. 861 : 

•// / ■ . i i / 17 I. C. 210 : 37 Bom. 42. 

' A*.'i /t T 4 I 1 1 JJ i 1 | 

-- Succession—Law governing — Muham¬ 

madan Law—Teli of Adnala Tahsil, Amritsar 
District. r 

. Wl^en a person settled in a city, emigrating 
from a village where he owns no land and 
adopts,a trade, there is no presumption that he is 
£ovened by the agricultural Customary Law. 
Recourse may be bad {q the personal law for 
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succession to his property. ( Ratfigan and Shah 
Din, IJ.) Alia v. Piran Ditta. 

147 P. W. R. 1912 : 16 I. C. 867 : 

158 P. L. R. 1912. 

- Succession — Law governing — Muham¬ 
madan Kashmiris of Jhelum—Will. 

In matters of succession, Muhammadan Kashmi¬ 
ris of the Jhelura town in general and the parties 
in particular do not follow Muhammadan Law. 
A bequest by a male proprietor of the whole of 
his self acquired property in favour of his daugh¬ 
ter or her issue to the exclusion of his widow 
and brother is valid by custom. (Shah Din and 
Soott-Smith, JJ.) Mehtab Bibi v. Husani Bibi. 

17 P. R. 1913 : 124 P. W. R. 1912 : 
15 I. C. 556: 249 P. L. R. 1913. 

- Succession—Law governing — Muham¬ 
madan Sheiks of Delhi City—Burden of proof. 

The Muhammadan Sheiks of Delhi City in 
matters of succession are governed by personal 
law and not by custom. The burden of proving 
a custom is on the party setting it. (Reid, C. J . 
and Rattigan, J.) Ilahi Baksh v. RAHIM riAKSH 

113 P. R. 1912 : 238 P. L. R. 1912 : 
14 I. C. 752 : 162 P. W. R. 1912. 

- Succession—Law governing — Sayyads 

of Kharakanda. 

The Sayyads of Kharakanda, District Rohtak, 
are governed in matters of inheritance by custom 
rather than by Muhammadan Law. (Reid, C. J. 
and Kensington , J.) Muhammad Umar Ali v. 
Aman Ali. 170 P. W. R. 1911: 12 I. C 140 : 

251 P. L. B. 1911. 

Suceeasion—Maternal Uncle. 

-- Succession—Maternal uncle — Muham¬ 
madan Jatsof Jullundur District — Muham¬ 
madan Law. 

Among Muhammadan jats cf the Jullundur 
District who are governed in matters of in¬ 
heritance by the Customary Law of the Province, 
the rule of Muhammadan Law applies in tbe 
absence of a specific custom to the contrary, and 
the maternal uncle excludes the greatgreat- 
I grandfather’s grand-daughter’s son. 13<i P. R. 
1907 ; 90 P.R. 1912, Foil. (Shah Din ancl Agnew, 
JJ.) Rulia v. SULTANI. 17 P.R. 1914 : 

193 P. W.B. 1913 : 

20 I. C. 532 : 336 P. L. R. 1913. 

Succession—Mother. 

- Succession — Mother—Aroras o) Montgo¬ 
mery District—Presumption. 

There is no agricultural custom among the 
Aroras of Montgomery District by which a step¬ 
mother succeeds to her step-son. The fact that 
the tribe to which the parties belong have in 
many matters adopted agricultural custom is no 
doubt a fact to be considered in deciding whether 
or not the said tribe have adopted the particular 
custom set up by the plaintiff. But the fact by 
itself does not afford basis for the deduction that 
in the said t-ibe a custom exists by which a step 
mother succeeds to her step-son. (Broadway and 
Zafar Ali t JJ.) Mt. Divan v. Hira Nand. 
p .»„., rj I,. -'' VJTt ol 4 Lah. 202 :1923 lah. 44*. 
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—— — Succession — k Mother — Ludhiana 
District—Hindu Jats — Mother a-*d son by 
another wfc. 

By custom among Hindu Jats of the Ludhiana 
District a widowe \ mother is entitled to succeed 
to the estate of her deceased childless sin i i 
the presence of a son by another wife. | Shadi 
Lai and Wilberforcc. //.I PaRTAP Singh v. 
Mussammat Jai Kuar. 51 I.C. 417 : 43 P. R. 1919 

- -Succession — Mother—Nature of her right. 

Under the Customary Law, a mother succeed 
ing to the son’s property does a it, strictly 'peak¬ 
ing, succeed as the moiher of the son but as the 
widow of the husband. 46 P R. 1891, Rel. upon. 
(Agnew and Shadi Lai , //.) Ibrahim v. Barket. 
201 P. W.R 1913 : 20 I. C. 879: 323 P L R 1913. 

- Succession — Mother — Step-mother — 

Saittis of Hoshiarpur 

A ‘siep-mother’ caonot either under the Hindu 
Law or the Customary Law be introduced as an 
heir under the word ‘mother.' In the Riwaj i-am 
of the Samis of Hoshiarpur, 'mother' does not 
include ‘step-mother.’ ( Agnew and Shadi Lai . 
JJ.) Khanya Singh v. Premi. 166 P. W. R. 1913: 

20 I. C. 876 : 322 P. L. R. 1913: 

- Succession — Moiher — Step-son — Sister — 

Mianwalt District. 

According to the Customary Law of the Mian- 
wali District the mother and step-mother of the 
last male proprietor succeed to his property to the 
exclusion of his sister. (Shah Din and Bcadon , 
JJ.) Mussammat Amiran v. Mussammat Jano. 

23 P. R. 1913 : 19 I.C. 750 : 216 P. L. R. 1913 

Succession— Sister. 

- Succession — Sister — Contest between 

sisters and cousins — Onus. 

Where the r-ontest is between the sisters of the 
deceased landowner on the one band and the 
uncle and cousins on the other, the onus lies on 
the siiters to prove that they have a better claim 
to succeed to the property in dispute than the 
uncle or cousins. (Scott-Smiih and Forde, JJ.) 
Mt. Sant Kauru. Sher Singh. 

4 Lah. 392: 1923 Lah. 476. 

- Succession — Sisters — Collaterals . 

The position of females generally, as has been 
established in many decisions, is very much 
stronger in the Western Punjab than elsewhere 
According to the Customary Law of the Vluzatfar- 
gath District a sister or sister’s son of a deceased 
Jat excludes his collaterals of the third degree in 
the matter of succession to tne estate. (Harrison, 
J.) Kadir Bakhsh v Allah Ditta. 

. '. \ 1924 Lah. 232. 

■■ Succession — Sister—Makwal Jats of Isan 
mahar, Muzaffargqrh District. 1 

All the tribes of the Muzaffargarh District 
recognise that on a man dying without male 
lineal descendant and leaving neither widow nor 
daughters nor daughter's sons the property passes 
to his tl) father, (2\ brothers or their descen¬ 
dants, and (3) sisiers, or their descendants. The 
position of a sister, therefore, in this District in 
matters 01 succession is a strong one. (Broad¬ 
way, J.) Hayat v, Ali Mahomed. 1924 Lah. 195. 

VOL. 11—113 
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- Succession — Sister. 

In case of succession, tlie sisters have right to 
inherit in the absence of collaterals. ( Scott 
Smith and Harrison , JJ.) Ahmad v. Mt Band, 

3 Lah 40: 1922 L. 114. 

- Succession — Sister—Khattars of Attack 

District. 

The sister of a childless male owner among 
the Khattars oi Attock District is entitled to suc¬ 
ceed to his non-aiice-tial property in preference 
to the collaterals ot her lather. (Abdul Raoof and 
Abdul Qadir, JJ ) Mt. Chandi Bibi v. Ahmad 
Khan. 1924 Lah. 265. 

-— Succession — Sister—Ancestral propci ty— 

P*thans of Ludhiana Dt. 

Under the customary law prevailing among the 
Pathaos of the Ludhiana Dt. sisters and their 
sons do not succeed in the presence of any colla¬ 
terals who can prove their relationship to the 
deceased. A female intervening in the line of 
descent acts as a conduit pipe to pass on the pro 
peny as ancestral property to her sons and their 
descendants. 32 l . R. 1895 (F. B.) foil. ( Scott 
Smith and Abdul Qadir, JJ.) Khwaja MAHOMED 
v. ahmad Khan. 66 I. C. 482. 

- Succession—Sister—Half-sister—Arains 

of Nawankote—Tahsil Lahore. 

Among Arains of Nawankote, Tahsil Lahore, a 
sister has a rignt of succession. Also half-sister 
succeeds to the prope r ty of her half-brother in 
preference to his mother’s father’s brother. 
( Martineau , J.) Mahtab Bibi v. Din Muhammed. 

64 1. C. 155. 

- Succession—Sister v. Collaterals —A 'on- 

ancestral property- Bo,lias of Ferozefore District 

There is no general custom that sisters exclude 
collaterals as regards immoveable property of 
any kmd. Among Bodlas of Fefozepore Dist. 
collaterals ia the fourth degree exclude sisters of 
the last male holder from succession to non- 
ancestral property. (Chevis and Le Rosstgnol , 
//.) Kame Shah v. Muhammed Sherif. 

63 I. 0. 644. 

- Succession—Sister—Mahomadan Jats of 

J lie turn District. 

Among Mahomadan Jats of Jhelum District 
there is no custom of succession to the acquired 
property of the last male holder, when the contest 
is between sisiers and collaterals ot the ninth 
degree. (Le Rossignol and IVilberforce , JJ.) 
Fatima Bibi v. Shah Nawaz. 2 Lah. 98 : 

60 I. C. 509 : 3 Lah. L. J. 152. 

- -Succession — Sister — Julliindtir Dist-— 

Mussalman Rajputs. 

The customs of Jullunder District do not allow 
sisters preference even over their brother’s self- 
acquired property, before the collaterals of the 
6th degree. (Le Rossignol and Broadway , JJ.) Jiwi 
v . Sandhi. 1 Lah. 433: 58 I.C.986: 2 Lah. L. J, 384. 

- Succession—Sister— Co llaterals — Muha¬ 
mmadan Rajputs of Tahsil Nokedar, Jtillundur 
District — self-acquired property — Riwaj-i-am. 

In questions of succession to self-acquired 
property between collaterals of the 8th degree 
and sisters, the onus of proving that they have a 
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preferential right is in the first instance on the 
latter. 154 P. VV. K. 1907; 9» P. R1912, Ret.; 
35 P R. 1909, Dist. Io regard to Muhammadan 
Rajputs of the Jullunder District the onus is on 
the sisters and in view of the entries in the 
Riwaj i am of the District they had lailed io 
discharge that onus. 44 Cal. 749 1 P. C.). Ref. 
(Scolt-Smith and Martineau , //.) MUSSammat 
Hussain Bibi v. Nigahia. 

1 Lah. 1: 1 Lah. L. J. 89: 70 P. L. R. 1920: 

55 I. C. 828: 34 P. W. B. 1920. 

-Succession — Sister — Proprietors of 

Thu ll a. 

Having regard to the fact that a sister's rights 
have been recognised in many instances under 
the Customary Law of the Punjab, sister is an 
heir. Consequently a clause in the Wajib-ul-arz 
which refers to proprietors dying “ Lawaris" 
does not apply to the case of a proprietor who 
dies leaving a sister. When there are no collate¬ 
rals, the proprietors of the Thulla are not entitled 
to exclude the sister of the last male owner. 63 
P. R. 1908, Rel.; 141 P. R. 1893: 5 P R 1910 Kef. 
(Scoti-Smuh and Martineau , JJ.) Jagat Singh 
v. Partab Singh. 1 Lah. L. J. 46. 


-— Succession—Sister — Collateral of 9Hi 

degree— Onus. 

Io absence of any proof of custom, a collateial 
of the 9th degree is not preferred to a sister in 
succession among Shiya Jats of Gujarat District 
in respect of non-ancestral property. The burden 
of proving that a collateral of 9th degree is pre¬ 
ferential heir to sister lies on the collateral. 
Having failed in proving the custom plff. cannot 
rely on the personal law. (Shadi Lai and Wilber 
force , JJ.) Bhari v. KhanUN. 50 I. C. 422 : 

20 P. B. 1919. 

■Succession — Sister—Sister* s son — Gon- 


dais of Deowal. 

Among Gondals of Mauza Deowal, Tahsil 
Bera, District Shahpur, a sister succeeds to the 
property left by her brother in the absence of her 
collaterals. A sister and a sister’s son are heirs 
to property in cases governed by the general Cus¬ 
tomary Law of the Province. The onus is on 
them to prove their right as against near and 
possibly even remote collaterals. But in the 
absence of any agnatic heirs, their right to suc¬ 
ceed is preferable to the rights of the proprietary 
body or Government, especially in villages which 
are not homogeneous and are composed of pro¬ 
prietors belonging to different religions, castes 
and tribes. ( Ratitgan , C. /. and Le Rossignol, J.) 
Muhammad Yar v. Umar Hayat Khan. 

65 P. R. 1918 : 14 P. L. R. 1918 : 45 I. C. 924: 

103 P. W. R. 1918. 

Succession—Sister — Collaterals — Self- 


acquired property. 

Among Banias of Palwal Tashil, Gurgaon 
District, custom favours the succession of a sister 
in preference to collaterals in 4th degree. ( Sco't- 
Smith and Shadi Lai, JJ.) Narain v. Mt. 
Gaindu. 83 P. L. B. 1918 :45I. C. 183 : 

85 P. W.K. 1918 

Succession—Sister — Collaterals—Afah 
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Among Mahwal Jats of Tahsil Alipur, District 
Muzaffaigarh, a sister dees not exclude collate¬ 
rals whether she be married in the family or not. 
44 P. R. 19U9 ; 25 P. R. 1895, Dist. ( Chevis , J.) 
Hayat v. Rustam. 48 P. R. 1917 : 

411. C. 239 : 118 V. W. R. 1917. 


Succession—Sister — Sister's son—Ex¬ 
clusion of. 

When a Rrwaj-i-atn contains an entry that if a 
man dies intestate leaving no relations, his im¬ 
moveable properties devolve upon all the land¬ 
owners oi the thula or panna, held, that such 
entry does not exclude a sister or sister’s son 
from succession in favour of a heteiogentous 
proprietary body. (Shadi Lai , J.) Giani Ram v. 
Mari. 40 I. C. 61 : 24 P. B. 1917. 

■Succession — Sister—Collaterals — Ances¬ 


tral Property — Pathans of Kasba Shahabad, 
Tahsil Tlianesar, Karnal District. 

Among Pathans of Kasba Shahabad, Tahsil 
Thanesar, District Karnal, preferential rights of 
succession are given to collaterals in the 5th de¬ 
gree. although there is a tendency to regard 
sister and sister’s sons favourably and to prcler 
them to remote collaterals. ( Rattigan , J.) Musam- 
mat Nur Bhari v. Abdul Ghani Khan. 

36 I. C. 712 : 100 P. R. 1916. 

Succession—Sister — Sister's son — Pro¬ 
prietors of villageRights to succeed in pre¬ 
ference to—Burden of proof—Garhi Kangoyan. 
District Hoshiarpur. 

Where the heterogeneous body of proprietors 
of a village claim to succeed in preference to 
deceased s sister or her son in absence of custom¬ 
ary heirs, the former must prove tha: the latter 
are excluded from succession. In Garhi Kan¬ 
goyan, District Hoshiarpur, in absence of custom¬ 
ary heirs ot a deceased Hindu proprietor, his 
sister or her son succeed to bis estate in prefer¬ 
ence to non-homogeneous propiietary body ot the 
village. (Shadi Lai and Jones, JJ.) Ralli v. 
Ralla. 85 P. R. 1916 : 33 I. C. 783 : 

79 P. W. B. 1916. 

■Succession — Sister — Position of — 


Daughter. 

The position of a sister is not as strong as that 
of a daughter and henoe though she inherits she 
is but a limited owner. [Johnstone, C. J, and Le 
Rossignol, J.) Muhammad Bakhsh v. Muham¬ 
mad. 90 P. B. 1915 : 31 I. C. 633 : 

170 P. W. B. 1916. 


■Succession—Sister—Collaterals-Kahazai 


Sheiks of Hoshiarpur. 

Among Kakazai Sheiks of Hoshiarpur, a colla¬ 
teral cannot oust a sister or her descendants 
from property which was acquired by her brother 
and has, after his death, come into her possession. 
(Rattigan and Chevis, JJ.) Tufel Muha.vmad 
v. Shaheb Din. 67 P. B. 1915 : 31 I. C. 86 : 

148 P W. R. 1916. 


wal Jats—Tahsil Alipur , Muzaffargarh District. 


Succession — Sister—Exclusion of — Col¬ 
laterals of 4th degree— Kureshi Sheikhs. 

There is no custom among Kureshi Sheikhs of 
the town of Gohana in the District of Rohtak by 
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which a collateral of the 4th degree excludes a 
sister f-om succeeding to her brother’s property. 
{Chevis and Shadt Lai, JJ.) Ayazuddin v. Mah 
FUZINNISSA. 53 P. B. 191ft: 3 P W. B. 1915: 

271. C. 542 : 32 P. L. B. 1915. 

— —- Succession — Sister — Collaterals — Gur- 

hamani Bxloches of Muzaffargarh. 

Among the Gurhamani Biloches of the Muzaf- 
fargarh District a sister is given preference to 
collaterals in the 5th and 6th degrees though she 
has married outside her brother’s family. The 
burden of proving the contrary i* on the colla¬ 
terals. I Rattigan and Shall Din, JJ.) Ranjha 
v. JlNDWADl. 104 P. B. 1914 : 

221 P.L. B. 1914 : 24 I. C. 942 : 

122 P. W. B. 1914. 

- Succession—Sister —Collaterals of 5th 

degree—Awans of Mtanwali District—Sister and 
collateral in 5th degree— Mutation in sister’s 
name—Acquiescence by collateral — Silence and 
conduct. 

Certain land of an Awan of Mianwali District 
was mutated by the Collector in favour of the 
sister. The reversioners in the 5th degree who 
were entitled to the property did not contest the 
correctness of the new entries though they were 
present beiore the Collector and acquiesced in cer¬ 
tain o’her acts of the sisier of the deceased. Held, 
that they had acquiesced in the title or the sister 
and therefore could not sue for recovery of the 
land. ( Rattigan and Shadt Lai, JJ.) Shek Khan 
v. Sis Bano. 225 P. L. B. 1914 : 

' 24 1. C. 930 : 125 P. W. B. 1914. 

——- Succession—Sister — Collaterals — Jots, 

Mauza Bhadal — Lahore—Rights to properties of 
deceased brother — Prtference—Burden of proof. 

Among Jats of Mauza Bhadal, Lahore District, 
a sister has no right to succeed to the non-ances- 
tral property of a deceased brother in toe 
presence ot a collateral, however remote. 134 
P. R. 1907, Rel. on ; 117 P. R. 1901 ; 44 P. R. 
1909; 35 P. R. 1909 ; 71 P. R. 1892 Dist. 
The burden of proving that she is entitled to 
Inherit in preference »o a collateral lies upon her. 
134 P. R. 1907 ; 72 P. R. 1907, Foil. ( Johnstone 
and Cheiis, JJ.) Harnamon v . Santasingh. 

98 P. W.B. 1912 : 13 I. C. 711 . 

122 P.L. B. 1912* 

0 

- Succession —Sister — Collaterals — Self- 

acquired properly. 

A sister of last male holder must give way to a 
collateral as regards succession to bis self*acquir- 
ed immoveable property. ( Chevis, J.) Sundar 
Singh v. Har Khan. 75 P. W. B. 1912 : 

w . 13 I. 0. 444 : 77 P. L. B. 1912. 

Succession—Son. 

. | 1 i I I . • < i , 

. Succession— Son — Grandson of first 

cousin. 

The grandson of a first cousin has no right to 
sqcceed under the Customary Law pf the Punjab. 
(Chevis , J.) Sher Dil v. Gulab. 

v /. 1922 Lah 471. 

- Successioitr-Son of appointed heir , 

The son of an appointed heir who predeceased 
the appointer cannot succeed to the appointees 
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property in the absence of a special custom to 
that eflect. ( Shadi Lai, C. J., Scolt-Smith and 
Harrison, JJ.) Mela Singh v. Gurdas. 

3 Lah. 362: 1922 Lah. 433 (F. B.). 

- Succession—Son—Adopted son-rights of. 

Where the adoption is complete, the right of 
adopted son to inherit to cullatetals is pre¬ 
sumed. < Abdul Raooj, J.) Wakyaman v. Kaushi 
Ram, 3 Lah. 17 : 1922 Lah. 105. 

- Succession — Son — After-born son — 

Rights of, when commences. 

The rights of a son under Hindu Law in the 
estate lelt by his lather commence at birth and 
not before, and the widow is consequently com¬ 
petent to alienate the propel ty for necessity be- 
loie the birth of the sod. (Scotl-Smith and 
Martmeau, JJ.) Hira t>. Buta. 1 Lah. 128 : 

1 Lah. L, J. 36 : 56 I. C. 256 : 

49 P. W. B. 1920. 

- Succession — Son— Pichlag sow— Adoption 

and alienation. 

Where members of a family do not object to 
a man’s being succeeded by his pichlag son, the 
latter thereby gets no general right ol collateral 
succession io the family, and as regards adoption 
and alienation he is in no better position than a 
stranger. (Johnstone, C. J.\ Ram Prasad v. 
Harnam. 37 I. C, 137 : 116 P. L R. 1916. 

- Succession —Sow, eldest—Extra share. 

Among Dakhna At eras of Multan theie is a 
recognised custom of giving an extra one-iourth 
share of ancesttal immoveable property to the 
eldest son. (Kensington, C. J. and Shadt Lai, J.) 
Khilanda Ram v. Nanda Ram. 

108 P. L R. 1915 : 
29 I. C. 766 : 68 P. W. B. 1915. 

- Succession —Sow— Udasi Fakirs. 

Among the Udasi Fakirs cf Tahsil Jagraon, 
District Ludhiana, a legitimate son is entitled to 
succeed in preference to the Chela of toe deceas¬ 
ed. (Rattigan and Bcadon, JJ.) UTTAM Das v. 
Chanan Das. 61 P.B. 1913: 283 P. L. R. 1913; 

20 I. C. 462 : 200 P. W. R. 1913. 

Succession—Special custom. 

- Succession—Special custom—Sonless pro¬ 
prietor—Appointment of heir. 

According to the cusiomary law, a sonless pro¬ 
prietor has the power to appoint one oi his kins¬ 
men to succeed him as his heir. The appointment 
in order to be valid must be made in some unequi¬ 
vocal and customary manner and the execution of 
a deed coupled with a long course of treatment has 
always been recognised as one of the modes of 
manifesting such an appointment. 9 P. R. 1893 ; 
4 P. R. 1892 ; 94 P. R. 1893 ; 3 P. R. 1901, and 40 
P. R. 1905, Foil. (Broadway and Molt Sagar, 
JJ.) Baj Singh v. Partab Singh. 

1923 Lah. 497 (2>. 

- Succession—Special custom—Qureshis of 

Multan. 

Plaintiffs asserted a special custom according 
to which daughters in the family of the parties 
did not in the presence of the sons, succeed to the 
agricultural land, although, as regards surban im¬ 
moveable property, they took their share according 




















1799 


CIVIL DIGEST, 1911—1923. 


1800 


CUSTOM (PUNJAB)—Succession—Special Custom. 

to Mahomedan Law. The evidence on record 
did not show that a daughter or widow claimed 
her snare but was refused Held, that the special 
custom was not proved. See Mah. Law Justice 
and Parties 4 Lah. 85 : 1923 Lab. 184. 

- Succession—Special custom. 

The onus of proving a special custom as to suc¬ 
cession is on the person asserting its existence. 
(Agnew and Shadi Lai, JJ.) Kanhaya Singh v. 
PREM1. 166 P. W R. 1913 : 20 I. C. 876 : 

322 P. L. R. 1913. 

Succession—Widow. 

- Succession — Widows—Sodhis—Rights of 

widows. 

Custom does not prevail among the Sodhis of 
Anandpur whereby widows get no rights of in¬ 
heritance but can only get maintenance. 

(Abdul Raoof and Campbell, JJ.) Ram Narain v. 
Mr. Har Nakinjan Kuar. 4 Lah. 297 : 

1924 Lah. 116. 

- Succession — Widow —Nature of estate — 

Rights of reversioner. 

A widow succeeding to a limited interest in her 
husband's estate is treated equally as a widow 
holding a limited estate under the Hindu Law. In 
either case, the next heir has a right to protect the 
inheritance by challenging unauthorised aliena¬ 
tions made by her. 135 P. R. 1908, Foil. (Shad/ 
Lai, C. J. and Le Rossigtiol, J.) Dalipa v. Dalu. 

4 Lah. L. J. 336. 

- Succession — Widow — Re-marriage — 

Effect on inheritance. 

On the re-marriage of a widow her rights in her 
deceased husband’s estate come to an end accord 
ing to the general custom of the Punjab as pre¬ 
valent among agriculturists. ( Broadway, J.) 
Mahanda v, Mt. Gauhre. 66 I. C. 433. 

- Succession — Widow — Jats of Tahsil 

Raya, Sialkot District — Widow — Inheritance. 

Among the Jats of Raya Tahsil of the Sialkot 
District a widow inherits her husband’s estate 
with his son from another wife. (S/rarfi Lai, C. 
J. and Le Rossignol, J.) Jaswant Singh v. Har- 
kaur. 61 I. C. 893. 

- Succession—Widow-Nature of interest. 

' Among Punjab agriculturists a widow invaria¬ 
bly succeeds and gets a life-interest in her hus¬ 
band’s estate. (Shah Din, C. J. and Le Rossig¬ 
nol, J.) Muhammad Baksh v. Karm Ilahi. 

104 P. L B. 1917: 82 P. W. B. 1917: 40 I. C. 246 : 

101 P. B. 1917. 

- Succession — Widow — Adopted son — 

Brahmins. Kangra District. 

The widow oi an adTpted son cannot by custom 
among Brahmins of the Kangra District succeed 
to the collaterals of the adoptive father of her 
husband. (Rattigan and Leslie Jon?s t JJ.) Santu 
v. Mussammat Jok. 44 P. B. 1916: 36 I .C. 625: 

84 P. L. B. 1917. 

— ■ ■■ Succession — Widow—Collateral succes¬ 

sion—Pathans of Jullundur City. 

Among Pathans of Ba9ti Mithu of Jullundur 
City, the widow of a deceased proprietor can 
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succeed to his collateral’s estate in the same way 
as her husband would, had he been living. 32 P.R* 
1916, F>ll. 77 P R. 1893. niss. I Johnstone , C. J 
and Shadi Lai, f.) Khadjm Hussain v. Sher 
Muhammad. 121 P. B. 1916 : 185 P.W R 1916: 

36 I. C 380 : 82 P. L. B. 1917. 

• Succession — Widow—Daudzai Pathans, 
Peshawar District—Childless proprietor. 

Among Daudzai Pathans, the widow of a child¬ 
less proprietor succeeds to a life estate in her 
husband's property but she has no right to claim 
partition of the joint holding. ( Barton, C. J.) 
Zarif v. Mt. Bakht Nisa. 80 P. L. R. 1916. 

- Succession — Widow — Collaterals— Chak - 

ral Rajputs of Guzarklian. 

Among Chafcral Rajputs of Mauza deir. Guzar- 
khau Tahsd, Rawalpindi District, the survivor 
of two widows of a sonless proprietor is entitled, 
whatever her caste or rights as against a co- 
widow may be, to hold her deceased husband's 
properly for life, and so long as she lives, no col¬ 
lateral can claim possession of that property. 
(Kensington, C. J. and Ratligan . J.) Hasan 
Khan v. Bano. 18 P. B. 1915 : 27 I. C 635 : 

46 P. L. B 1915. 

- Succession — Widow — Re-marriage — 

Forfeiture of husband's property. 

According to the agricultural cus.om in the 
Punjab, a widow on re-marriage forteiis her right 
to the property of her deceased tirst husband. 
(Johnstone and Chevis, JJ.) Kesak MNGH v. 
Sant Singh. 19 P.L.R 1914. 

- Succession — Widow — Guru—Bairagis in 

Kulu. 

Among the Bairagis of Kothi Nagar in Kulu, a 
chaste widow excludes the Guru from inheritance. 
(Johnsiont and Shah Din, JJ.) Dial Das v. 
Musammat Dhianin 36 F. B. 1914 : 

17 P. L R 1914: 21 I. C 932 : 18 P. W. B 1914. 

- ■ Succession—Widow — Re-marrying hus¬ 

band's brother — Effect. 

A widow does not by re-marrying her husband’s 
brother, lose, for the purpose of succession, her 
previous status as the widow of her first husband. 
(Agnew and Shadi Lai, JJ.) Kanhayal Singh 
v. Premi. 166 P. W. K. 1913 : 20 I. C. 876 : 

322 P L. B. 1913. . 

Succession — Widow—Unmarried daugh> 
t er If takes share of inheritance with son — 
Khattars of Fatchjang , Atto.k District. 

No custom prevails among Khattars of Fateh- 
jang, Attock District, by which a widow or an un¬ 
married daughter takes a share oi inheritance 
with the sons of the propositus. In such a case, 
a widow or an unmarried daughter can have only 
maintenance which may be g'v^u by setting aside 
certain i.and for her. (Kensington and Chevis, 
JJ.) Roshanai Khanam v Nawab Khan. 

112 P. R. 1912 : 17 I. C. 903 : 32 P. L. B. 1913. 

Succession — Widow—Nature of her right. 

Obiter : —Among the Punjab agricultural tribes 
the right of the widow of a pnprietor has grown 
from a right to maintenance into a right to hold 
her deceased husband’s land, and this latter right 
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is clearly a vested right or interest to or in her 
husband's land which the widow acquires on his 
death, t Shah Din and Scott-Smith, JJ.) SHAHAB 
Din v. Panah Bibi. 92 P. W. B. 1912: 14 I.C. 749: 

97 P. W. B. 1912. 

- Succession—Widow — Brothers and ag¬ 
nates—Ansan Pathans , Jultunaur District. 

Among An^aii Pathans in the City ol Jullundur 
a widow by cusiom succeeds for life to the estates 
of her deceased husband in ihe presence ol his 
brother and other near agnates. [Reid, C. J. and 
Johnstone, J.) Murad Bibi v. Khadim Hussain. 

12 I. C. 49 : 114 P. W. K. 1911. 

- Succession — Widow — lie-marriage — 

Among Sikh jats at Mouza Buiahari, Ludhiana 
District, a widow does not for.eit her life-estate 
in her deceased husband's property by re marriage 
in koriwa form with the latter’s brother. But sue 
forfeits it to her deceased husband'a bt other, it she 
re-marries a collateral, however near, other than 
the brother of her deceased husband as in that 
case she steps out of the proper family circle 2 J 
P. L. K. 1901, Rel. P. K. 1900. Kef. (Shah Din, 
J.) BASANTI v. Pakvata. 6 'P. B. 1911: 

10 L C. 885 : 156 P W. B. 1911. 

% 

*- Succession — Widow — Re-marriage — 

Unchastity. 

Where tue widow of a predeceased son suc¬ 
ceeds by custom or acquiescence to her hus¬ 
band's property she is entitled to continue till 
remarriage or deam and is not divesied by un- 
cbastity. t shah Din and Clievis, JJ.) Kharam 
Singh v. Dhan. 

6 P. W tt. 1911: 9 I. C. 37 : 13 P. L. B. 1011. 

- Succession — Widow—Relinquishmen t. 

A widow who takes a life-interest in her hus¬ 
band's property is competent to make a bona fide 
relinquishment to accelerate the reversion. It is, 
however, not open to her to do so merely in order 
to convert her limited title into an absolute one 
by collusion with the presumptive reveisiouer, 
More distant reversioners are entitled to impeach 
such a hansaction exactly as they would be enti¬ 
tled to impeach an alienation to outsiders made 
by the hie-holder vith the assent and collusion ol 
the presumptive reversioner. (Pipoti, J. C.) Mt. 
Ram Ran v . Zakqul. 70 I. C. 39. 

Village Community. 

- Village Community — Applicability of 

agricultural custom. 

One of the most important tests to be applied in 
determining whether a particular ca 9 te is or is not 
governed by agricultural custom is to ascertain 
whether or not they form a compact village com¬ 
munity or, ( at least a compact section of the village 
community. If they do so, the presumption is 
strongly in favour of the applicability of custom. 
This presumption in favour of custom has been 
applied even in cases of Brahmins, and must be 
still stronger when applied to a tribe whose reli¬ 
gious and social status is much inferior. Where 
the caste concerned forms a compact section of 
tbe village community there is a strong presump¬ 
tion in favour of castora. (Scott-Smith and Efordc, 
JJ,) Prem Singh v. Darbara Singh. 

. 1923 Lah, 557. 
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- Village community —Abadi—Thakia— 

Conversion of. 

Wbera a thakia issued by all the sections of 
the community and is not a mosque, a small 
section ol the community have no right to appro¬ 
priate it entirely and others have a right to object 
to such appropriation. A thakia cannot be con¬ 
verted into a mosque as it is likely to deprive a 
considerable section of the community of its use 
for which it is converted. ( Dundas, J.) Maula 
Baksh v. Dasondhi. 3 Lah. L. J. 17. 

- Village community— Brahmins oj a village 

— Whether, governed by custom or Hindu Law — 
Test to determine. 

In order to find out whether Brahmins of a 
village are governed by custom or Hindu Law, 
ordinarily one most important test is whether the 
Brahmins in question are a compact village 
community or at least a compact section of the 
village community. In such cases there is a strong 
presumption in favour of custom. (Shah Din, J.) 
Jai Ram v. Sardar Singh. 23 P. B. 1914 : 

26 1. C, 512 :195 P.L.B. 1914: 

- Village community—Grazing right — 

Extcn t of. 

A wajib-ul-arz referred only to the proprietors 
and others who were in any way connected with 
the settlement of the land revenue as being entitl¬ 
ed to graze their cattle in the shamilat land, held, 
that shop-keepers ol the village who were neither 
proprietors nor tenants were not included in 
village community and had no grazing rights. 
(Shah Din and Scott Smith. JJ.) Munshi Ram v. 
Rulia Ram. 95 P. B. 1914 :223 p. L B. 1914 : 

24 I. C. 980 : 126 P. W. B. 1914. 

Widow 

- Widow—Right of partition—Burden of 

Proof. 

A widow of a deceased co-sbarer has a statutory 
right to demand partition and the onus lies on 
the party who disputes such right to prove that it 
does not exist. (Martineau and Moti Sugar, JJ,) 
Ghansham v. Ramji Lal. 4 Lah. 344 : 

5 Lah. L. J. 444 : 1923 Lah. 625. 

- Widow - Re-marriage — Manjh Rajputs 

— Offspring, whether illegitimate. 

The custom among Manjh Rajouts of the 
Jagraod Tahsil. prohibiting re marriage of widows 
being opposed to natural juatice, equity, and 
public p .licy cannot be upheld and the offspring 
being otherwise legitimate are entitled to inherit 
their father’s property. (Le Rossignol and Harri¬ 
son. JJ.) Maula Baksh v. Fateh Jang. 

1922 Lah. 358. 

- Widow—Acts affecting estate — Rever¬ 
sioners, if bound. 

Any act of a widow prejudicing the estate will 
not bind the reversioners except tor the lile of the 
widow. They need not contest the acts during 
her lifetime. The creation of occupancy rights 
being an alienation can be challenged by the heirs 
in accordance with the well recognised princi¬ 
ples of customary law. (Scoti,Smith and Dundas, 
JJ.) Nand Singh v. Mt. Dhan Kaur. 

j n; 68 I, C. 299 : 2 Lah. L. J. 67 a. 
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- Widow—Re marriage—No forfeiture , 

Re-marriage of a widow does not entail forfei¬ 
ture of the estate taken bv ^er according to the 
customary law. (Clievis and Campbell , 77.) DhaN- 
nun v. Bhagwani. 67 I.C. 556. 

- Widow—Gift by. 

A widow cannot, in the absence of a custom to 
the contrary, make a gift of land at all. She can 
ordinarily alienate "nly for necessity. ( Martineau , 
7,1 Nizam Din v. Shadi. 59 I. C. 580 : 

3 L L.J. 172, 

- Widow—Re-marriage—Effect* 

Whether by custom a woman who has succeeded 
to her husband’s estate after her son's death, 
o ses on her subsequent re-marriage, her right 
to retai.. the estate, is a question depending upon 
the circumstances of each case. The onus is on 
the person who pleads her right to retain it of 
proving it. ( Rattigan , Chevis. Shadi Lai and 
Leslie Jones , JJ.) Bissi v. Hiha Singh. 

75 P. B. 1917 : 42 I. C. 338 : 
144 and 145 P. W. B. 1917. 

-- Widow—Nature of estate. 

Under Hindu Law and agricultural custom a 
widow gets a life-interest in her husband’s estate 
and site cannot question any disposition of the 
property made by her husband. (Clievis and Le 
Rossignol, JJ.) Moti Singh v. Mt. Jamna Devi. 

8 P, B. 1916 : 32 I, C. 522 : 203 P. W. B. 1915. 

_ Widow—Unchastity of—Jatsof Panipat 

Tahsil—Burden of proof. 

Among the Jats of Panipat Tahsil the burden of 
proving that by custom a widow forfeits her life- 
estate by reason of unchastity lies upon the pet- 
son asserting the custom. 107 P. R. 1888. Foil. 

(Robertson and Shah Din , JJ.) KurF v. Des Kaj. 
57 P. W. B. 19 J 2 : 13 I. C. 448.102 P. L. B. 1912. 

__ Widow—Unchastity—Forfeiture—Effect. 

When an unchaste widow gifts her husband's 
property to her love, the reversioner is entitled to 
immediate possession thereof in cases where by 
custom, unchrstity involves forfeiture of the 
widow’s estate. Per Rooenson , 7.—There is a 
distinction between the nature of forfeiture of a 
widow's estate by re-marriage and by uncha*.tity. 
Per Johnstone and Chevis, 77.—The forfeiture 
operates as against the widow and the alienee 
fiom her (not being a bona fide alienee for value) 
irom the date of the unebastity and rot merely 
from the date of the suit by the reversioner. 
Among Hindus and Muhammadan Rajaputs of 
Hoshiarpur District an unchaste widow forfeits 
her life-es'ate in the property of her husband.She 
becomes a trespasser, directly the act of adultery 
is committed and the reversioner’s suit must be 
regarded as a claim to dispossess a person who 
has prior to the suit ceased to hold any right and 
'becomes trespasser. ( Roberhon , Johnstone , Ratii- 
ean and Chevis , 77) Ramdevi v, Shib Devi. 

108 P. B. 1913 : 13 I. C. 290 : 1 P, W. B. 1912. 

-•- Widow—Re-marriage — Ahirs. 

The re-marriage of a widow is allowed by 
custom among‘Ahirs.’ (Kanhaiya Lai, A. J.C.) 
IJarpat v. Janaka, 61 I. C. 308 ; 24 0. C. 11. 


CYPBES. 

CU8T0MABY EASEMENT— See. Easements. 
CUTCH1MEM0NS —See Khojas and Kutchi 

MEMONS. 

CYPBES— See also. 

(1) C. P. Code. S. 92. 

(2) Hindu Law. Religious Endowment, 

(3) Muhammadan Law. Waqf, 

- Application extra ttrritorium— Jurisdic¬ 
tion of Court. 

Where the charitable objects lie outside the 
jurisdiction of the Court* the Court can only 
safeguard the funds intended to be applied to those 
charitable purposes where such funds lie within 
the Court’s jurisdiction and thereafter leave thcr 
application to the intended objects to the 
Courts of the country within whose jurisdiction 
those objects are. A Court has no jurisdiction to 
apply the cypres doctrine extra territorium. 
(Beaman, J.) Kanji v. Advocate-General. 

82 I. C. 925 : 18 Bom. L. B. 60. 

- Failure of one charitable bequest. 

Where the testator had general charitable in¬ 
tention and one of the charitable bequests fails, 
the property would have to be devoted to other re¬ 
ligious or charitable purposes. (Beaman and 
Hayward , 77.) Abdul Kadak v Safiabu. 

36 B. Ill : 12 I. C. 702 : 13 Bom. L. B. 1025. 

- Charitable bequests. 

In the case of charitable trust, the court has no 
power to substitute a charity in place of one 
directed by the testator, merely on the ground that 
the latter is more useful. ( Davar , J.) Advocate- 
General of Bombay v. Fardoonji. 

11 I. C. 366 : 13 Bom. L. B. 332. 

- Applicability of doctrine. 

Where there is vagueness and uncertainty in a 
charitable bequest the doctrine of cypres should 
be extended as much as possible. (Raoof and 
Campbell , 77.) SUNDAR Lal v. Kullu Ram. 

65 I. <J. 820. 

- Muhammadan law — Waqf — Court's 

power to direct cypres— application of funds. 

The doctrine of cypres is applicable to India 
and is in harmony with the spirit of the Muham¬ 
madan Law. The doctrine is applied when from 
lapse of time or change of circumstances, it is no 
longer possible ceneficially to apply the property 
left by the loundcr or the donor in the exact way 
in which be has directed it to be applied benefi¬ 
cially tor similar purposes by different means. 
Eleemoszoary doles are demoralising and mis¬ 
chievous in their effect and only pauperise Ihe 
recipient and ought to be discouraged. The Court 
held that maintenance and support of poor 
Muhamroadaa students giving preference to those 
among the disciples or descendants of the original 
Sajjudanashin, would carry out the intention of 
the founder at the present day and under the 
present circumstances. (Abdur Rahim and 
Seshagiri Aiyar, JJ ) Sujjadashah x>. PEBRJADA 
Shah Hah 53 I. C 677: (1919) M. W. N. 662. 

- , Trustees—Powers of Muhammadan Law. 

The trustees of a charity cannot make a cypres 
application of its funds to purposes other than 
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CYPRES, 

those marked out by the instrument of trust or the 
scheme of a Court regulating the chanty. The 
Court can apply the doctrine in making the 
scheme for a Muhammadan charity. (Abdur 
Rahim, C. J. and Moore, J.) Govinda Doss v. 
Govinda Doss. 10 L W 659 : 

53 I. C. 661: (1920) M. W. N. 168. 

- Itiam grant—Doctrine if applies to. 

Stmble — (Aodur Raliim, J .)—The doctrine of 
cypres execution will be applicable to charitable 
warns where a general charitable object is men¬ 
tioned io the grant. [Abdur Rahim and Spencer, 
JJ.) Secy of State for India v. Gulam Mah 
boob Khan. 42 Mad. 673 

9 L. W. 587 : 51 I. C. 366 
(1919) M. W. N. 736 : 37 M. L. J. 71. 

-- - Doctrine ot—Scope of—Hindu Law . 

Where the objects mentioned by the dedicator 
do not exhaust the corpus of the fund, the Court 
is to find out whether there was a general charit¬ 
able intention or purpose. Even though the 
object may be specified and the bequest otherwise 
denni e, if the law will not allow the application 
of the fund for the purpose, the Courts are not at 
liberty to infer a general intention in favour of 
charity and to direct the application of the pro¬ 
perty to other charitable purposes. It the 
Court can ascertain that there was a general 
charitable intention, the fact that the particular 
object for which the charity was intended did not 
exis'orthat the fund intended for that charity 
could not exhaust the whole income, will not be 
any reason lor holding that the bequest failed in 
whole or in part If the donor intended that the 
fund should be devoted to charity and that the 
particular intention was named merely as a channel 
to effect that intention the whole fund will be 
regarded as dedicated to the charity and the Court 
will proceed to carry out the intention of the 
testator on the principle of cypres doctrine. When 
grants made to religious institutions are not ear¬ 
marked. or are not intended to exhaust the recur¬ 
ring income, and whenever they are made as 
general thaoks-off erings, it is proper to direct their 
application to the promotion of knowledge. The 
doctrine of cypres is in harmony with Hindu 
Law. Indian Courts can give directions towards 
application of the trust income, though the trustee 
may not himself be competent to apply it. Under 
S. 92, C. P Cv.de, the Court can sanction a scheme 
on a cvpres application of a charitable trust. 
(Abdu r Rahim and Seshagiri Aiyar, JJ.) Muthu 
Krishna v. Ramachandra. 

47 I. C. 611 : 87 M. L. J. 489. 

- Gift for charitable purposes — Construc¬ 
tion. 

In the case of a charitable gift if the testators 
intention is to promote some specific and well- 
defined purpose, only theD the doctrine of cypres 
ia not applicable. But if there is a general charit¬ 
able intention which the testator wishes to carry 
out in a particular way, which is impracticable, 
the Court will give effect to his wishes cypres. 
(Wallis, C. J. and Coutts Trotter, J.) Doraiswami 
Pillai v, Sandanathammal. 2 L. W. 677 : 

80 1. C. 225 : (1916) M. W. N. 478. 


DAMAGES. 

DACCA CONSERVANCY ACT iVII OF 18“0). 

“ ~8. 6 Vesting of Dhola Khal in Munici¬ 

pality—If includes bed of river. 

The vesting ol the Channel Dho'a Khal in the 
Dacca Municipality under S. 6 of the Dacca Con¬ 
servancy Act includes the bed of the Channel 
[Holmwood and Chapman. JJ.) Anandachandra 
Go pr v. Maharanee Dasya. 18 I. C. 840. 

DAHYAK. 

- Mature of— Charge— Da hyak or J)a- 

saundhts closely analogous to tiankar and is a 
charge on the Property. 

A cash allowance in perpetuity awarded by an 
allowance by order of the ettlement officer is 
technically known as d yak or Da»want. 
(Daniels, A. J. C.) Pran :unwar v. Shankar 
Bakhsh Singh. 21 0. C. 327 : 

49 I. r ’ . . 6 0. L. J. 152. 

- Birf right — Distinguished. 

Dahyak is an under proprietary right but not 
an under-proptietary right in land while Birt 
right is a right in the land in possession. The 
birtdar is entitled fo deduct the Dahyak from its 
rental. ( Lindsay, J. C. and Kanhaiya Lai, A. J 
C | Mohammad Abdul Hasan Khan v Ishwar 
Nath - 48 I. C. 265 : 21 0. C. 244. 

- -;— Holder—Whether has under-proprietary 

right in the land — Presumption. 

A dahvak right unless accompanied by posses¬ 
sion otherwise than by fraud or force does not 
necessarily connote that the holder thereunder 
has also under-proprietary right in the land. A 
cash dahyak right does not necessarily carry a 
right to possession. A dahyak right ordinarily is 
transferable but a preferential right to a lease is 
not transferable even if coupled with a dahyak 
right so that a dahyak right coupled with a right 
to claim a lease in preference to the rest does not 
confer on the lessee an under-proprietary right. 
(Kanhaiya Lai and Sabouadierc. A.J. C.) Ram 
Jiyawan v. Mahomed Abdul Hussain Khan, 

23 1. C, 231. 

DAMAGES. 

See also (1) Contract Act, S. 73. 

(2) Tort. 

Assessment of. 

Breach of Contract 
Cause of Action. 

Conversion. 

Illegal Attachment. 

Illegal 8eizure. 

Interest. 

Landlord and Tenant. 

Lessor and Lessee. 

Liability tor. 

Master and Servant. 

Measure of. 

Mines. 

Negligence. 

Pleader and Client. 

Railway Company. 

Right to 

Secretary of State. 

Speoial Damage. 

Tort. 
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DAMAGES—Assessment of. 

Trade Mark. 

Trespass. 

Use and Occupation. 

Wrongful Attachment. 

% 

Assessment of. 

- . Assessment of—Committee of experts — 

Adjudication , when binding on parties. 

In the absence of prool ot fraud either in the 
inception or in the proceedings 01 a committee 
appointed to assess damages the decision is 
binding upon the appellant. Mere error would 
not be sutbcient to upset the decision of an expert 
tribunal voluntarily set up for the decision on 
matters of skill. (Lord Robertson.) PestoNJI 

jEHANGIRl V. jA1S1NGHDAS HANSRAJ. 

8 C. W. N. 57 : 22 Bom. L. B. 420 (P. C.). 

- Assessment of — Foreign currency — 

Exchange . 

Plaintiff sued to recover the equivalent in 
rupees of the sum mentioned in foreign currency. 
It is converted into Indian currency at the rate of 
exchange. ( Fawcett . J.) MadhavJI Thakur v. 
Vadilal. 25 Bom. L. B. 173 : 47 B. 487 : 

1923 B. 437. 
[See also 2 Bur. L. J. 130 ] 

- Assessment of—Reference to Officer of 

Court—Market value- Assessing damages. 

Cases ought only to be referred to other 
persons to assess damages where the inquiry 
involves questions of detail which it would Dc a 
waste of time lor the courts to enter into. But, 
as a general rule, it is not desirable to snlit up a 
trial into two enquiries, first, as to the right, and 
secondly as to the amount of damages, in a suit 
for the recovery ol damages for alleged breach 
of contract lor the supply of coal, the market rate 
at the time of the alleged breach might well have 
been ascertained by the Judge and there is no 
occasion for any reference to the referee for the 
purpose. | Jenkins . C. J. and IVoodroffe , J.) D. 
N. Ghose v. Popat Narain. 42 Cal. 819 : 

30 I. C. 990 : 19 C. W. N. 609. 

.- Assessment of—Suit for injunction and 

damages — Execution. 

In a suit for injunction and damages, the ascer¬ 
tainment ol damages cannot be left to be deter¬ 
mined in execution. (Stephen and Mullich,JJ .) 
MOULA BAKHSH V. STRUGHAN DEB DHABAL. 

23 I. C. 595. 

- Assessment of — Principles. 

The principle of assessment of damages is that 
the party entitled thereto is to recover the profits 
which he would have made, if the contract had 
not been cancelled. Some factors to be taken 
into consideration in determining the amount of 
damages are : (a) The rates chaiged must not be 
in excess of the prevailing market rates; (6) Chap¬ 
ter ol accidents must be taken into account ; and 
tc) the fact that the personal energies of the party 
released from the contract could be directed into 
other channels of enterprises, has also to be taken 
into account. ( Dawson , Miller and Bucknill, JJ .) 
Jugal Kishore v. Babu Homeshwar. 

1922 F. 79 


DAMAGES—Breach of Contract. 

- Assessment of—High Court will not 

interfere in appeal. 

The High Court will not, except on a matter of 
principle, interfere with the decision of the lower 
Court on the question of quantity of damages. 
(Das and Ross, JJ.) Bisweswar Lal v. Hup 
Kishore. 62 I. C. 72 : 2 Pat. L. T. 255. 

• • % « 

- Assessment of — Legality. 

An award of damages which the plff. has not 
claimed, and where the deft, is not given an 
opportunity to meet Ihe claim, is illegal. ( Parlett, 
J.) Maung AUNG Pu v. Maung Si Maung. 

12 I. C. 809 : 4 Bur. L. T. 128. 


Breach of Contract. 

- Breach of oontract-r-Doctrine of frus¬ 
tration of contract. 

To interpret a business bargain, expressed in 
the language of commerce, it is no doubt impor¬ 
tant to appreciate the methods and the point ot 
view of business men, but this is merely a prudent 
way of qualifying the mind to construe their 
words, a d so to determine their meaning, and is 
a very different thing from postulating that rea¬ 
sonable men would have been likely to agrte to 
one kind of liability and not to another, and from 
this, concluding that, whatever the words of the 
contract say, that kind of liability, and that alone, 
is the obligation of the contract. As a matter of 
fact there is nothing surprising in a merchant 
binding himself to procure certain goods at all 
events. It is a matter cf price and of market 
expectations. No doubt it is a speculation, but 
many dealings ev en in cotton goods are of that 
character. Where the vendor performed a subse¬ 
quent contract with Govt, during war after 
breaking the contract with the plaintiff to supply 
goods as and when they may be received from 
mills, Held , the adventure, of which the com¬ 
mercial purpose is suggested to have been 
frus rated, is of course, the purchase and sale of 
these goods between the parties to this contract, 
and this adventure was not frustrated. All that 
happened was, that the defendants failed to 
perform their contract. When they have paid 
the damages, one commercial purpose, at any 
rate, will, so far from being frustrated, have been 
fulfilled. The Mills, iroro which the goods were 
to come, no doubt were contemplated as continu¬ 
ing to exist, though it does not follow that in . a 
bargain and sale, the closing or even the destruc¬ 
tion of the Mills would affect a contract between 
third parties, which is in terms absolute ; but 
where the Mills did continue to exist and did 
continue to manufacture the goods ir> question, 
only they were made for and delivered fo 
somebody else, the matter is completely outside 
the principle enunciated in 1 1903) K. B. 740 or 
(1903) K, B. 756. (Lord Sumner.) Harnandrai 
Fulchand v. Prag Raj. 44 K. L. J. 498 .* 

47 Bom. 344 : 25 Bom. £. B. 537 : 

27 C. W. N. 879 r (1923) M. W. ». 54? : 

18 L. W. 441: 38 C. L. J. 948 : 

L. B. 4 P. C. 61 : 32 M. £. T. (P. C.) 171" 

50 I A. 9 : 1923 P. C 54 (2 (P- C.). 
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DAMAGES—Breach of Contract. 

- Breach of contract—Mutual obligations 

—E ft eel. 

In a case where there are mutual obligations 
on the parties, it is on the plaintiff to show that 
on the date fixed for performance of the contract, 
he was ready and willing to perform his part of 
the bargain. It may perhaps not have been 
necessary for him to prove that he made an 
actual tender of the money but it was, at any rate, 
incumbent on him to show that be had made 
arrangements for the purchase-money and was 
in a position to hand it over to the first defendant 
as soon as he was satisfied that the bulk of the 
goods was in accordance with the sample and 
that everything was satisfactory. ( Rafique and 
Lindsay , JJ.) Mahomed Ismail Khan v. Hasan 
Ali Khan. 1923 All. 220. 

- Breach of contraot to marry. 

Existence oi syphilis at the time of entering the 
contract to marry or the acquiring of such disease 
after the contract is made is a good defence, 
though the disease was acquired through no 
wrongful act of the defendant. (Mookerjee, A C. 
J. and Chowdhury, /.) Birendra v. Hemalata. 

48 Cal. 283 : 33 C. L. J 97 : 
60 I. C. 362 : 24 C. W. N. 914. 

- Breach of contract — Repudiation of 

contract before date fixed for performance. 

Breach of contract may take place before the 
time fixed for its performance as where the 
promiasor repudiates it. In such case the other 
party may sue for damages even before the aate 
fixed for its performance. The damages in such 
a case are measured by what the injured party 
would have suffered by the continued breach of 
the other party up to the date of complete 
performance, less any abatement owing to cir¬ 
cumstances of. which he ought to have availed 
himself. ( Mookerjee , A. C. J. and Fletcher , J.) 
Manindra Chandra Nandy v. Aswini Kumar 
Acharya. 48 Cal. 427 : 32 C L J. 168 • 

60 I. C. 337 • 25 C. W. N. 297. 

— Breach of contract of marriage. 

Breach of betrothal agreement gives rise to a 
claim for damages. (Le Rosstgnoi, /.) Hira v. 
Jowala Das. 27 P. L. E. 1915 : 

27 I. C. 1008 : 224 P. W. B. 1915 

- Breach of contract of marriage. 

Where A conbacted with B to give his sister 
in marriage to B and received Rs 300 in cash 
and Rs. 300 were payable at the time of phera 
ceremony, which is a ceremony performed at the 
wedding and on the arrival of the marriage 
procession, A postponed the marruge but got 
his sister married elsewhere. Held, the non¬ 
payment of second Rs. 300 is no ground to break 
the contract as the time for that payment did not 
arrive ; that Rs. 300 must be refunded and some 
damages for loss of reputation must be paid by 
A to B. (Che vis, J.) Ram Rakha v. Atma Ram. 

181 P. L. B. 1912 : 16 1. C 851: 

232 P. W. B. 1912. 

-- Breach of contract—Failure to execute 

proper lease. 

A failure to execute a properly stamped lease 
according to agreement renders the lessor liable 

VOL. II—114 


DAMAGES—Cause of action. 

for damages. 42 C. 801 ; 13 C P. L R. 163 ; 20 
C. W. N. 149 Foil. (Hallifax, A. J. C.) Mt. 
Maktumbi v. Anant Ram. 1923 Nag. 73. 

- Breach of contract to marry. 

The law does not say there must be an express 
promise of marriage to sustain an action for da¬ 
mages for breach of Dromise of mariiage. (Mating 
Kin, J.) Maung Shwe The v. Mae Bon. 

1 Bur. L. J. 259 : 1923 Bang. 128. 

- Breach of contract of marriage — Mea¬ 
sure of damages. 

In a suit by a Burmese Buddhist woman for 
damages for breach of promise of marriage, the 
seduction should be consideied in awarding 
damages. (Pratt. OJ.C.I Ma Ngwe Gaing v. Tun 
Ya. 57 I.C- 815 : 13 Bur. L. T. 6. 

- Breaoh of contract of marriage— Mea¬ 
sure of. 

In an action for breach of promise of marri¬ 
age, it is rot the delt.'s position alone that will 
justifv a reduction ol damages. When the defend¬ 
ant has t r eated the plaintiff in a shameful and 
hard-hearted manner, cohabited with plft. under 
the promise and committed breach of faith by 
marrying another person,ithe Court should award 
substantial damages. (Fox, C. J . and Parlett, J.) 
Maung Sbin Kye v. Ma E 

9 Bur. L. T. 179 : 34 I. C. 169 : 8 L, B. B. 399. 

- Breach of contract of marriagc-Grounds. 

Damages ( ox breach of contract of marriage 
can be awarded to the would-be husband. In case 
of a breach of contract of marriage the fact that 
the plfi. became a butt of his acquaintances, jests 
or bad experienced shame is not an injury 
sufficient to warrant the grant of damages. 
(Parlett, J.) Ma Ngwe Yin v. Maung Po 1 aw. 

23 I. C. 376 : 7 Bur. L. T. 14. 

Cause of action. 

- Cause of action —Easement—Light— 

Obstruction. 

An obstruction to light is not actionable unless 
it amounts to a nuisance. Colls v. Home and 
Colonial Stores, Ltd. (1904) A. C. 179 Foil. Jolly 
v. Kine (1907) A. C. 1 Expl. ( Lord Moulton.) 
Peter Charles Ernest Paul i> William 
Robson. 42 Cal. 46 : 18 C. W. N. 933 : 

1 L. W. 561 : 16 M L. T. 204 : 
(1914) M W. N. 631 : 12 a. L J. 1166 : 
16 Bom.L. B b03 : 41 I. A 180 : 24 I C. 300 : 
20 C. I. J. 363 : 27 M L. J. 117 (P. C.) 

[Affirming 39 Cal. 59.] 

- ■—Cause of action—Institution of legal pro¬ 
ceedings — Injury — Compensation — Costs. 

The mere failure of a litigant to establish his 
claim to relief in a civil suit does not necessarily, 
in fact does not usually—give the successful party 
a cause of action for damages simply by reason 
of bis success. Even if an action has been 
brought falsely and maliciously and without rea¬ 
sonable or probable cause, it does not follow 
that the bringing of the act'on will furnish a 
cause of action in a subsequent suit to the person 
who has been sued. The first step is to prove 
special damage, and in the absence of the proof 
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DAMAGES —Cause of action. 

of special damage, no action for damages will 
ordinarily lie. The reasons are that the bring¬ 
ing of an ordinary action does not, as a natural 
or necessary conclusion, involve any injury to a 
man s property, and. further that the only costs 
which the law recognise, and for which it will 
compensate him are the costs properly incurred in 
the action itself. For this the successful detendant 
has already been compensated. But the **ase is 
different when the bringing of an action does as 
a necessary consequence involve an injury to pro¬ 
perty which cannot be compensated by the grant 
of costs in the action. (1883) 11 Q.B.D. 674 Poll: 
43 C. 550 Diss. (Stewart and Kanhaiya Lai, JJ.) 
Arjan Singh v. Parbati. 44 A. 687 : 

20 A L. J. 636 : L. B. 3 A. 408 : 1922 All. 465. 

- Cause of action—Illegal distraint. 

The cause of action for a suit for compensation 
for illegal distraint arises on the date of the actual 
loss or damage or at the latest when plaintiff 
comes to know of such loss. 8 A. L. J. 573 Rel. 
IGokul Prasad, J.) Thakurain Amar Kuak y. 
Pohap Singh. 1922 A. 139. 

_ Cause of action—Election—List of voters 

—Intentional misdescription—Malicious removal 

of name-Damages—Liability for. 

In India, as in England, if any duly qualified 
person entitled to be upon the electoral roll of 
any constituency, is omitted from such roll so as 
to be deprived of his right to vote and so as to 
give the returning officer a right to refuse his 
vote, he has suffered a legal wrong and is entitled 
to recover damages, which may be made punitive 
if the omission is shown to be the result of malici¬ 
ous intention. In such a suit brought against the 
Municipal Board as well as individual members 
forming the Board, if liability is eventually estab¬ 
lished, that liability in order to be placed upon 
the right shoulders, must be decided according to 
the ordinary general principles of principal and 
agent. (Walsh and Stuart, JJ.) Municipal 
B°oard, Agra v Ashakfi Lal. 

44 A. 202 : 20 A. L. J. 1 : 1922 All. 1. 

_ Cause of action—False imprisonment— 

Warrant ot arrest issued by error of Court. 

No action will lie against any person for an 
execution being issued or otherwise acting in 
pursuance of a judgment or order of a court of 
justice, even though it is erroneous. A valid order, 
in spite of its being erroneous in fact or law, is 
a sufficient justification for any act done in pursu¬ 
ance of it. Where a persoo is arrested in pursu¬ 
ance of a warrant of Court, though illegal, he has 
no cause of action for false imprisonment against 
the person executing the warrant. ( Mulla , J.) 
Bachoo Bhaioas v. Velji Bhimsey & Co. 

25 Bom. L. B. 595 : 1924 Bom. 191. 

_ Cause of action—Personal liability — 

Breach of contraot of marriage 

An action to recover damages for breach of a 
contract of marriage abates on the death of the 
plff. Under Hindu Law if there is good cause 
tor the retraction of a marriage contract, the 
offender is not liable to be fined but he must pay 
the expenses incurred by the bridegroom or his 
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father during the betrothal. (Macteod, C. J. and 
Heaton . 7.) Balubhai Hiralal v. Nanalal 
Bhagijbhai. 44 Bom. 446 : 

55 I.C. 624 : 22 Bom. L. B. 143. 

- Cause of action—Obstruction to execu¬ 
tion by third person. 

A judgment-creditor obstructed by a third 
person in executing his decree, by attachment of 
his judgment-debtor's property can sue to recover 
damages irom such third person arising from his 
act. (1904) A. C. 301 at 313 Kel. (Chandavar- 
kar and Russell, JJ.) Hari Venkatesh Pai Hari 
v. Venkappa Shetti. 15 I. C. 641 : 

14 Bom. L. B. 356. 

- Cause of action — Personal liability — 

' Actio personalis morilur compersonae.' 

A suit to recover damages for wrongful acts of 
a Talukdari Settlement Officer in the recovery of 
a certain cess alleged to be due from the plff is 
a personal aciion and no liability descend* from 
the particular officer, to his successor in the 
Talukdari Settlement Office. (Beaman and Hay¬ 
ward, JJ ) Ranmalsingji v. Mahashankar. 

36 Bom. 174 ; 12 I. C. 716 : 13 Bom. L. B. 1047, 

- Cause of action — Co-sharer—Ouster 

from property. 

Where there has been a complete ouster of 
one co-sharer by another the former is entitled 
to recover damages from the latter. (Buckland 
and Cuming, JJ.) Parbati Majhi v. Digapati 
Majhi. • 64 I. C. 465. 

- Cause of action—Invasion of right to 

property — Trespass. 

Wherever any act injures another's right and 
would be evidence in future in favour of the 
wrong-doer an action may be maintained for an 
invasion of the right, without proof oi any speci¬ 
fic damage. Where there is a breach of a cove¬ 
nant not to excavate any tank, there is an 
infringement of the legal rights of the plff. who is 
consequently entitled to nominal damages even 
though he may not have suffered actual damage. 
(Mookcrjce and Beachcroft , JJ.) Akshoy KUMAR 
Chatterjee v. Akman Molla. 

19 C. W. N. 1197 : 27 I. C. 397 : 20 C. L. J. 551. 

- Cause of action —Procuring erroneous 

decision. 

A party is not liable in damages for procuring 
an erroneous decision. (Fletcher and Richard¬ 
son, JJ.) Mohini Mohan Misser v. Surendra 
narain Singh. 42 Cal. 550 : 

18 C. W. N. 1189 : 26 I. C. 296 : 21 C. L. J. 68. 

- —Cause of action—Erroneous decision— 

Remoteness. 

Where a party has suffered loss owing to the 
erroneous decision of a court of law, the other 
parties thereto though wrong doers cannot be 
held liable for such damages which were not the 
probable result of the act of the deft, but were 
the consequence of the judicial officer. 16 M. 420: 
C. L. J. 226 Foil. (Chatterjee, J.) MackaY v. 
Cave. 9 I. C. 137 : 12 Cr. L. J. 

- Cause of action—Injunction wrongfully 

obtained. 
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Where a person has without sufficient or rea¬ 
sonable cause obtained a temporary injunction 
which has caused loss to his opponent the latter 
can sue the former for damages without any 
proof of malice. [Abdul Raoof and Abdul Qadir , 
JJ) L. Evans v. Arthur Muick. 

45 P. L. R. 1922 : 1922 Lah. 303. 

- Cause of action—Voluntary offerings — 

Suit for compensation for loss of — Archaka — 
Wrongful dismissal by Dharmakarlha. 

Art Archaka of a temple, wrongfully kept out 
of the office by 'he trustee, is entitled to compen 
sation for loss of offerings during the period of 
his exclusion though the offerings are of a purely 
voluntary nature. A temple trustee who has 
wrongly excluded an Archaka from the temple 
cannot plead that the Archaka's damages should 
be reduced as he did not promptly challenge 
propriety of deft.’s acti-m in court. (Oldfield and 
Phillips , JJ.) Balasubramania Sastki v. Pon- 
Nusami Aiyar. 26 M. L. T. 259 : 10 L W. 305 : 

54 I. C. 721 : (1919) M. W. N. 707. 

Cause of action—Malicious act—No 
infringement of a legal right—Loss of voluntary 
contributions. 

Malice does not by itself give a cause of action 
for damages, uoless there is an infringement of a 
legal right. The trustees of a temple discontinu 
ed certain festivals as a result of which the 
Archakas lost the voluntary contributions they 
used to receive from worshippers. Held, that 
Archakas had no cause of action as the trustees 
owed a duty to the public and not to the Archaka 
to perform the ceremonies and therefore how¬ 
ever malicious their action may be to injure the 
plff. they were not liable in damages to them. 6 
B, 122 Foil. {Ayling and Coutts Trotter, JJ.) 
Subbaraya Bhatta v. Srinivasa Shanbhaoa. 

49 I. C. 800. 

- -Cause of action—Attaohmcnt of move¬ 
ables — Claim—Suit for damages. 

Where a person successfully intervenes and 
gets certain attached moveables belonging to the 
judgment-debtor released the decree holder may 
sue the claimant for the value of the bricks 
when attached. (Fox, C. J. and Hartnoll, J.) 
Rugbekr Misser v. Marbapfa Pillayand. 

11 I. C. 828 : 4 Bur. L. T. 178. 

Conversion. 

- Conversion — Hire. 

Where boats are hired out for a specific period, 
tho proper course is to sue for damages for 
wrongful conversion of the boats and not for hire 
after that date. (Parlett, J.) Maung Ba Gyaw 
V. Heng Sbng & Co. 36 I. C. 278 : 

10 Bur. L T. 187. 

Illegal attachment. 

.. Illegal attachment—Action for trespass 

Defence of honest mistake—Reasonable and 
Probable cause. 

The High Court in an appeal ordered that un¬ 
less the plff. pay to the deft, the cost of the litiga¬ 
tion within 6 weeks of the arrival of record in the 
Sub-Court, the appeal would be dimissed with 
costs. The payment was made in time ; but the 
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deft, under a mistake as to pa ment attached the 
property of the plff. who sued for the malicious 
issue of legal proce-s and alleged that ihe attach¬ 
ment of his crop had resulted in the destruction 
of the crop and aflected his credit -.Held. Jhat the 
suit was maintainable and the deft, was liable for 
damages for trespass, the mistake or the pres¬ 
ence or absence of reasonable and probable cause 
being immaterial. (Mookcrjcc and Can,duff 
JJ.) Bishun Singh v. A. W. N. Wyatt 

16 C. W. N 540 : 11 I. C. 729 : 14 C. L J. 515. 

— - Illegal attachment—Attachment before 

judgment—Completion of attachment no' neces¬ 
sary. 

In a suit for damages for wrongful attachment 
before judgment the facis were that the defen¬ 
dant had caused the a'tachment before judgment 
of the plaintiff'?, goods on the allegation that de¬ 
fendant had executed deeds of .'ranker in favour 
of his relations with a view to defraud creditors. 
The only tact proved in support of Ihe allegation 
was that plaint.ff had, two years before 'he appli¬ 
cation for attachment, purchased certain proper¬ 
ties in the name of hie wife and had subsequent¬ 
ly paid for improvements on it. On the passing 
of the order of attachment, the court amin at the 
instance of the defendant proceeded to the plain¬ 
tiffs shop and t ok the goods out of the shelves 
whereupon the ila.ntiff ra id the suit amount. 
Thereupon the attachment warrant w as returned. 
Held, that the delt. was liable in damages because 
the attachment bclore judgment was obtained 
without reasonable and probable cause and 
therefore maliciously. The plaintiff was entitled 
to damages even though the attachment was not 
completed. (Oldfield an- 1 Venkata Sitbba Rao. JJ.) 
Joseph Nicholas v. Sivakama Aiyar. 

45 Mad. 527: 15 L. W. 442: 30 M LT. 269 (H. C.) : 

(1922) M. W. N 242 : 1922 Mad. 206. 

Illegal Seizure. 

- Illegal seizure of cattle —Onus. 

In a suit for damages for wiongtul seizure of 
cattle the onus 1 p-s on the defendant to prove that 
seizure was legal. (Mitra, A. J. C., Madho Kao 
v. Abdul Gafoor. 44 i. c. 241. 

Interest. 

- Interest —Damages in lieu of. 

Interest by way of damages may be awarded 
in a proper case. Non-payment on due date does 
not justify such an award. {Spencer and Knsh- 
nan, JJ.) Singaraju Venkatasubramanian v. 
Rajah of Venkatagiri. 66 I. C. 552 • 

11 L. W. 523. 

Landlord and tenant, 

- Landlord and tenant. 

Where a tenant gives up premises before the 
expiry of lease the landlord is entitled only to 
damages and not to a suit for the rent for the 
unexpired term of the lease. (Mookerjcc and 
Buckland, JJ.) Jogendra Krishna Roy v. Kurp- 
al HaRSHI & Co. 35 C. L. J. 175 : 

49 Cal. 345 : 1923 Cal. 63. 

- Landlord and tenant—Omission to pa 9 

rent. v 9 
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DAMAGES—Lessor and Lessee. 

Damages shnuW not be awarded to the landlord 
in a s.uit for arrears of rent where it is found that 
there was a long-standing dispute between him 
and the tenant on account of enhancement of 
rent. (Mookerjcc and Chatterjee, JJ.) Ganfsh 
Dutt Singh v . Luchmi Narajn Singh. 

34 I C. 783 : 23 C. L. J. 209. 

Lessor and Lessee. 

- Lessor and lessee—Cause of action— 

Deprivation of a portion of the holding. 

Government settled certain lands with plaintiff 
subject to a permanent tenancy the rent of which 
was payable to the plaintiff. 

Held , tnat the mere lact that as re nt receiver 
the plaintitl was deprived of a small-portion of 
lands without any reduction of rent payable to 
him by the permanent tenant, would not entitle 
him to any damages against Government. 
[Fletcher and Walmseiy, JJ.) Buoy Chand v. 
Secretary of State for India. 48 I. C. 972. 

Liability for. 

-- Liability for—Deft, in possession taking 

fruits—butt for damages is not maintainable. 

Where the defendant was in possession of a 
garden either as limited or absolute owner, a suit 
by the alleged true owner for damages for appro¬ 
priation oi truits by defendant cannot be main 
tained. He must either sue for rent or lor pos¬ 
session. [Cliatterjee and Panton, JJ.) Harihar 
Das v. Krishna Dhan Ghosh. 621. C. 635. 

Master and servant. 

- Master and servant—Wrongful dismissal 

—Temple Committee — Trustee. 

Where a temple committee dismisses a trustee 
in an irregular manner without convening a pro¬ 
per meeting but by circulation of papers, the dis¬ 
missal is wrongful and the individual members of 
the commitiee are liable in damages t j the dismis¬ 
sed trustee. In a suit by such trustee for dama¬ 
ges it is not open to the members to plead suffi¬ 
ciency of grounds lor the dismissal. ( Wallis , 
C. J. and Kumaraswami Sastri, J.) Venkata 

NARAYANA PlLLAY V. PoNNUSWAMI NADAR. 

41 Mad. 357 : 

24 M. L. T. 454 : 7 L. W. 85 : 43 1. C. 205 : 

(1917) M. W N. 839 : 33 M. I. J. 660. 

_ Master and servant—Wrongful dismis¬ 
sal. 

In an action for wrongful dismissal, the general 
rule is that the plaintiff may recover damages lor 
the whole unexpired period of service; where, 
however, it is provided that the agreement may 
be terminated at an earlier date by giving a pre¬ 
vious notice, the parties may reasonably be held 
to have contemplated the time limit or the notice 
as attaching to any liability for wrongful termina¬ 
tion of the agreement. In such cases damages 
for wrongful dismissal should be limited to the 
period of notice required under the agreement. 
Where the law creates a duty and a party is dis¬ 
abled from performing it without any default of 
his own by the act of God , the law will excuse 
him, but where a party by his own contract 
creates a duty he is bound to make it good not- 


DAMAGES—Measure of. 

withstanding any accident by inevitable necessity. 
(Pratt, J. C and Fawcett, A. J. C.) Jacob Ellas 
Sasool v. Dossa Kalian. ' 15 I. C. 767 : 

5|S. L B. 192. 

Measure of. ' 

- Measure bf—Fire insurance. 

Damage dOiie by water used to extinguish fire 
and damages incurred during possession of the 
premises by insurers must tail on the Fire In¬ 
surance Company. [Lord Moulton.) Ahmad Bhoy 
v. Bombay Fire and Marine Insurance Co., 
Ltd. 37 Bod . 183 : 40 I. A. 10 : 13 M L. T. 11; 
11 A. L. J. 42 : 15 Bom. L. E. 19 : 17 C.W.N. 269 : 

17 C. L. J. 154 : 24 M. L. J 328 . 

17 I. C. 755 : (1913) M. W. N. 64 iP. C.) 

[Beversing 34 Bom. 1 : 1 Bom. L B. 1]. 

- Measure of — Proof—Loss caused by Ry, 

—Damage caused to goods and its value. 

Where the plaintiff sought to prove by produc¬ 
ing the invoices sent to him by the consignors 
showing that Ibe value of the goods amounted to 
Rs. 3C4: Held , it is prinia facie evidence of what 
the plaintiff was charged for the goods and what 
presumably he would have to pay for Ihem and in 
the absence of cross-examination it is peilectly 
admissible evidence and it would not be neces* 
sary to call the consignors and put them into the 
box to prove what was the actual value of the 
goods sent. | Ryves, J ) Dukhi Ram Barai v. B. 
N. W. Railway. ‘ 1923 All. 145. 

- Measure of—Contract — Tort—Trespass— 

Bona fides. 

Damages for trespass are at large, but at least 
the plaintiff is entitled in every case to nominal 
damages. It the deiendant makes a bona fide 
mistake a court ought to be content to awaid 
nominal damages, out if a defendant takes a risk 
which be knows to be a risk and persists in fight¬ 
ing, when he knows or ought to know that he is 
wrong, his conduct ought to be measured in some 
way by the special damages which the Court is 
entitled to award. The measure of damages in 
contract is quite different to that in tort. In con¬ 
tract the plaintiff can only recover the actual pecu¬ 
niary loss. In tort he is entitled to special dama¬ 
ges for trespass to property. Circumstances may 
aggravate tne plaintiff's grievance, and can be 
dealt With by some special sum which is awarded 
partly as a solatium, and partly in terrorem to other 
persons who may be disposed to act as the defen¬ 
dants have done. (Walsh and Ryves, JJ.) SOHA. 
Lal v. Lala Amba Prasad. L. B. 3 A 494 : 

20 A. L. J. 833 : 1922 A. 626, 

- Measure of sale of land—No conditions 

for damages in case of re-sale—Effect of. 

Plaintiff acquired certain land for making a road 
and sold certain plots on either side of the ro-*d 
under certain conditions which were reduced to 
writing and signed. One ot the conditions was 
that the purchaser would deposit ten per cent, of 
the sale price immediately on sale and in case of 
non-payment of the balance, the deposit would b* 
forfeited. The defendant purchased a plot, de¬ 
posited one rupee instead of ten per cent, and re¬ 
fused to pay the balance. The plaintiff resold thf 
property. Held , that the only remedy the plaintiff 
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had. was under the contract, and in the absence 
of a condition as to payment of damages, the only 
penalty incurred by the defendant was the forfei¬ 
ture of the ten per cent, deposit which he was 
bound to pay. (Batterjee and Rafique, JJ.) MUNI¬ 
CIPAL Board of Allahabad v. Tikandarjang. 
38 All. 52 : 30 I. C. 584 : 13 A L. J. 1079. 

- Measure of—Malioious prosecution. 

In an action far damages for malicious prose¬ 
cution, the plaintiff is entitled to claim damages 
for mental distress and boddy discomfort resulting 
from his arrest and detention in the lock up. 
(Pigott, /.) Baldeo Shukul v. Balbhader 
Singh. 27 I. C. 410. 

- Measure of—Defamation — Libel. 

Where a libel was published in the course of 
public excitement and it is not easy to be precise 
in fixing the quantum of damages, aggravated 
damages were not allowed. In a case of lioel 
the damages are at large : no particulai damage 
need be proved. The jury may give damages 
having regard to the conduct of the parties and 
all the circumstances of the case. (Scott, C. J 
and Chandavarkar, J.) Nadirsaw Hormusji v. 
Pirojshaw Ratanji. 19 I. C. 98 : 

15 Bom. L. R. 130. 

- Measure of—Rate of exchange—Date for 

conversion. 

In a suit for damages by reason of negligence 
on the part of the defendant as a common car¬ 
rier, the loss caused to the plaintiff must be mea¬ 
sured by the rate of exchange prevailing on the 
date of the breach and not that prevailing at the 
date of judgment (1 ( j2U) 2 K. B. 704 : (1920) 2 K. 
B. 709 : (1920) 2 K. B. 714 Foil. \Rankin , /.) 
Dbkhari Tea Co., Ltd v. Assam-Bengal Rail¬ 
way Co.. Ltd. 

68 I. C. 469: 48 Cal. 886. 

- Measure of—Appellate Court, when jus- 

tified in interfering. 

Per Sanderson, C. J. —The Court of appeal 
should not interfere unless the decision of the 
trial Judge ou a question of damages appears to 
be clearly erroneous 37 C. 760 R-t Per IVoodto- 
ffe, /.—English cases which deal with the ques¬ 
tion of revision of damages by the Court of Ap¬ 
peal have no application in this country where 
the jury system does not prevail. Here the ques¬ 
tion of damages is to be dealt with by the Court 
of Appeal as any other portion ot the case. (Sand 
erson, C, J.and Woodroffe , /.) Justain Hull v. 
Arthur Francis Paull. 

68 I C. 421: 24 C. W. N. 352. 

- Measure of—Lessor and lessee—Sale by 

reason of lessee's default. 

In the case of sale of an estate by reason of the 
lessee's default to perform his part of the contract, 
tbe measure of damages is the actual loss sustain¬ 
ed bv reason of tnc sale. (Mookerjee and Beach- 
croft, JJ) Raiiim Baksh Mandal v. Sajjad 
Ahmad Choudhuri. 

28 I. C. 466: 19 C. W. N. 1311. 

- Measure of—Injunction improperly ob¬ 
tained. 


DAMAGES—Measure of. 

When a person is enjoined to s.~o the construc- 
tion of a bulldog alter he has collected the 
materials therefor, he is entitled to damages for 
tne loss and destruction of the materials, the loss 
and destruction being consideied as the measure. 
It a per>on is unlawiully prevented by liijunc'ion 
trom exercising acts ot ownership on Ins pro¬ 
perty. lie should gei such damages as are the ne- 
ecssar and prox mate results of the injunction. 

* Mookerjee and Car inluff, JJ.) Bhut Nath Pal 
v. Chandra Bknode Pal. 

16 1. C. 443: 16 C. L. J. 34. 

- Measure of -Xomin.il. 

Nominal damages, are allowed in recognition 
of tbe fact that there is an inlraction ot a legal 
right, which though it gives the pltl. no right to 
anv real damages at all, yet it give 4 him a verdict 
or judgment because his real right is infringed. 
[Mookerjee and Carnduff, JJ.) Bishun Singh v. 
A. W. N. Wyatt. 

16 C. W. N. 540 : 11 I. C. 729: 14 C. L. J. 515. 
- Measure of. 

Damages lntnngemenl of for Copyright is Ihe 
amount ot the proceeds of the sale of the offending 
work and general damages for infringement. (Le 
Rossignal and Campbell, JJ.) Messrs. Khosla 
Bros, of Lahore v. Thacker’s Directories, 
Ltd. 67 I. C. 983. 

- Measure of— Negligence—injury lo per¬ 
son—Tests for ascertaining amount awardable 
as damages. 

Wnere a person has suffered personal injuries 
on account of the negligence of another he can 
recover damages for personal suffering, and for 
loss ot enjoyment of lile and also to actual pecu¬ 
niary loss resulting to, and the expenses reasjn- 
ably incurred by him. if he is engaged in a pro¬ 
fession or trade or other occupation, lie must be 
compensated lor the probable future loss by rea¬ 
son ot incapacity to work. In assessing damages 
arising liom the probable loss or failure ot in¬ 
come the plff.’s average earamgs torm the natural 
basis. 28 L. T. 735 Foil. The law does not require 
the Court to give the injured party the value of 
an annuity loi the same amount as his average 
income for the rest ot his life. (Shadi Lai and 
Martineau, JJ.) Sri Ram v. Delhi Electric 
Tramways & Lighting Co , Ltd. 

75 P. R. 1919: 49 I. C. 435: 13 P. W. R. 1919. 

- Measure of — Assault—Costs incurred in 

prosecuting assailant. 

In a suit lor damages lor a criminal assault plff. 
is not entitled to include in his claim costs incur¬ 
red by him in successiuliy prosecuting the delt. 
for the hurt caused to (he plff. by the deft. I Che- 
vis and Shadi Lai, JJ.) Jagannath v. Hakim. 

17 P. R. 1916: 30 I. C. 485 : 176 P. L. R. 1915 : 

• 117 P. W. R. 1915. 

- Measure of — Exemplary—Doctrine of — 

If applicable to India. 

The doctrine of exemplary damages should not 
be introduced into India English decisions on 
the law of libel should not be accepted as prece¬ 
dents for Indian Courts unless they are in conso¬ 
nance with justice, equity and good conscience. 
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(S a da siva Aiyar and Spencer, JJ.) NagaNATHA 
SASTRI V. SUBRAMANIYA AlYAR. 

5 L. W. 598: 40 I. C. 126 : 
21 M. L. T. 324 : 32 M. L J. 392. 

-- Measure of—Principle of remoteness. 

In actions on contract and tort the damages 
which the piff. can claim must be the uirect result 
from the wiongiul act oi the dtft. and not remote. 
It is the basis oi the principle, that piff. should 
avoid or dimmish the damages as lar as possible. 
In consequence of deft.'s obstiuction io the plff.'s 
right of way to his heid the piff. claimed damages 
for loss of crops. I’he damages ^ere too remote 
but he could claim extra cost he would incur by 
using the more circuitous and hazardous way. 
and also substantial damages for interference 
with his right of way. ( Sundara Aiyar and Sada- 
siva Aiyar, JJ.) Gedehal Karibasavana v. Nan- 
DAVARAN VEERABADRA, 

36 Mad. 580: 16 I. C. 14 : 
(1912) M. W. N. 1056 ; 25 M. L. J. 3, 

- Measure of—Wrongful attachment. 

If in an execution a person objects to an attach¬ 
ment of property a.id has to pay cost> ot an er¬ 
roneous decision toother side, he canrecov.r 
the sum as damages, lor having been compelled 
to pay costs. (Stuart, J. C .) Maiku Lal v. Nazir 
Ahmad. 55 1. C. 607 : 7 0. L. J. 3i0. 

- Measure oj—Dispossession of purchaser 

in exeoution sale. 

Where an auction-purchaser is dbpossessed 
and claims damages for the period of his posses¬ 
sion, the purchase money paid by hun is not to be 
taken into consideration in assessing the amount 
of damages. He can get damages to the extent 
of the rent of the properly of whicn he has been 
deprived. (Kanhaiya Lal, J. C.) Nawab Saiyad 
Wilayat Husain v. Zamani Begam. 

54 I. C. 112: 6 0. L. J. 608. 

% 

-- Measure of — Exemplary—Trespasser. 

Exemplary damages can be awarded against a 
trespasser. (Lindsay, J. C.) Jagannath v Debi 
SahaY. 13 I. C. 493. 

- Measure of—Compensation for breach 

of contract of service—Descretion of Court. 

In a suit for damages for breach of contract of 
service, compensation should be decreased with 
the increase in the length of service rendered to 
the piff. by the deft. (Parlett, J.) Kumbha Haji v. 
Moti Chand Makanji Shah. 39 I C. 121. 

- Measure of—Breach of contract to 

deliver goods. 

Market rate on due date governs the question of 
measure of damages and the defaulting vendor 
cannot take advantage of a settlement between 
buyer and third party. (Kemp, A. J . C.) Firm 
ofSantdas Deokishendas v. Firm of Nidhan- 
singh Javarisingh. 66 I. C. 267: 15 S. L. B. 214 

- Measure of—Contract for the sale of 

land—Breach—Date for ascertaining quantum 
o f damages. 

In a suit for damages for a breach of contract 
to sell land the court’s consideration for ascertain- 
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ing the quantum of damages will be what value 
would be fetched by it in the open market. 
(Kemp, A.J. C.) Narooshankar v. Rajumal. 

15 S. L. B. 21. 

- Measure of conversion, 

Th° ordinary measure of damages in an action 
lor conversion is the market value of goods at 
the time of the conversion. (Pratt, J. L.) Jacob. 
Elias Sassoon v. Dossa Kalian. 

15 I. C 767: 5 S. L. R. 192. 

Mines. 

- Mines—Wrongful working—Measure of 

damages . 

Where a person unauthorizedly opens and works 
mines in the land leasing out the minerals, the 
measure of damages is the value of the minerals 
wronglully abstracte , as at the date of the abs¬ 
traction deducting the expenditure incurred in 
converting the minerals into chattel and of car¬ 
rying them to the pit's mouth. ( Mookerjee and 
Beathcroft, JJ.) F. F. Christian v. Tekaitni’ 
Narbada Koeri. 20 C. L. J. 627 : 

27 I. 0. 471: 19 C. W. N. 796. 

- Mines—Wrongful working of adjacent 

mine—Measure of damages 

As to ttie basis on winch damages for wrong¬ 
ful extraction of coal from an adjacent mine 
should be assessed, Held, that the defr. having, 
not acted fairly and honestly or inadvertently or 
under a raeie misiake or under a bona fide belief 
of t'tle, the piff. company was entitled to the valufr 
at the pn's mouth of the coal worked and taken 
by ihe deft. Irom he plff.’s mine making to the 
deft, all just allowances lor the cost and expenses 
incurred by him in biingiogthat coal to the pit’s 
mouth but not including the cost of getting or 
severing the Coal. (Das and Foster, JJ.) Thb 
Ludna Colliery Co., Ltd. v. Bipin Bbhary 
Bose. 55 I. C. 113 : 1 Pat. L. T. 84. 

Negligence. 

- Negligence —Vis Major— Municipality— 

Statutory powers. 

The Hubli Municipality, a body corporate 
under the Bombay District Municipal Act, with a 
view to provide a municipal cotton market 
selected for that purpose ihe site of a large 
ancient tank largely silted up. The southern 
boundary of that lank was an embankment. Io 
recla ming the bed of the tank, the Municipality 
utlized a part of the embankment and took pre¬ 
cautions io prevent the flow ot water In JuBe 
1907 there was a sudden and extraordinary rain¬ 
fall at Hubli, which practically overfloeded the 
whole Municipal area and caused damage to the 
goods in the plff.'s Ginning Factory, to the south 
ot ihe tank. Thereup n, the piff. sued the 
Municipality to recover damages alleging Hegbg- 
ence on the part of the delts in carrying out the 
reclamation work. The deft, denied the plff.’s 
allegation and answered that the damage to the 
plff’s. goods was due to the abnormal heavy rain 
in June 1907 a»d that no precautions by the 
defts. conld have averted the damage caused- 
Held, that the suit was not maintainable and that 
the onus ol proof of negligence l3y on the piff?* 
and if the neglect in the execution of tbei* 
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statutory powers and duties was not brought 
home to the Municipality, a suit against ihem 
must tail however great was 'he damage suff. red 
by pltf. from tne extraordinary flood uncontrolled 
by the old tank dam. I Per Rao, J.) The damage 
was mainly, attributable to the extraordinary fall 
of rain. It *vas a result of vis major for which 
the defts. were not responsible. [Scott, C. J. and 
Rao, J.) The Municipality of Hubli v . Ralli 
Brothers. 36 Bom. 492 : 

12 I. C. 884 : 13 Bom. L. it. 1138. 

- Negligence—Injury to workman on 

account of negligence of employer—Measure of 
damages. 

The defendants jemployers) for the purposes ot 
their own business used a method of breaking up 
caste iron which consisted of dropping a heavy 
weight on pieces oi iron on a bed oi iron witn die 
intention lhai these pieces suould be broken into 
smaller pieces. The weight was dropped irom a 
heigni ot 35 feet with the inevitable result tua*. 
pieces of iron flew about. It was found that the 
iron pieces habitually flew to distances of lour or 
five yards trora the pit. I be fencing around the 
pit was only three teet bign and in spite of it 
iron pieces were flying about. The plan.tiff’s 
husband, who was employed under the defendants, 
was woming at a distance ot 7o iu 8U yards liom 
the pit, was hurt by a piece of iron and Killed. In 
an action by ihe plaintiff for damages held , that 
the dcieudants owed a duty uoi ouiy to tne puolic 
but to their servants to take adequate precaution 
that the pieces of iron shall noi Cause injury, and 
that they were obviously negligent in putting up 
an inadequate screen round the pit. Ihe defen* 
dants were therefore liable in damages, and they 
could not succeed on the plea oi volenti non fit 
injuria as they failed to prove that the person in¬ 
jured knew ol the danger, appreciated it, and 
voluntarily took tne risk. As regards damages the 
High Court increased the award ol ihe lower 
Court by giving turee years’ wages instead oi one 
year’s wages awarded by the lo-ver Court. (Sir 
Walter Schwa be, C. J. and Wallace, J.) South 
Indian Industrials v. Alamelu Ammal. 

45 M. L. J. 63 : (1923j M W. N. 344 . 

17 L. W. 490 : 1923 Mad. 060 . 

■- Negligence — Judgment-debtor'$ liability. 

A judgment-debtor is not liable in execution 
for negligently allowing the decreed house to be 
burnt. 5 C. L. R. 522 Foil. ( Sadusiva Aiyar atid 
Moore, JJ.) Ramushettithi v. Manniappa 
SHETTITHI. 33 1. C. 620 

Pleader and Client 

——- Pleader and client—Contract by pleader 

with tenants in an agraharam to work for them. 

Where a pleader contracted with certain 
tenants in an agrah.iram that he would deicnd a 
suit against them by the agraharamdar but sub¬ 
sequently entered into a contract with the 
agraharamdar and filed suits agaii st them, he is 
liable to pay damages to the tenants for breach 
of contract though no suit was brought against 
them. (Sankaran Nair and Bakewcll, J J.) 
Tumluri Venkataramayya v. Madabushi 
Laxminarasimha. 14 M. L. T. 589 : 

(19X4) M. W. N. 88 : 22 I. C. 33 : 20 M. L. J. 72 
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- - Pleader and client — Defamation in 

argument. 

A suit against vakil for words used during 
argument is not maintainable. (Das and 
Adami, JJ.\ Jagat Mohan v. Kalipada. 

1 P. 37 1 : 3 P. L. T. 276 : 1922 Pat. 85 : 

1922 P.104. 

Railway Company. 

- Railway Company. 

When in carriage oi goods by the deviation of 
route lo-s of goods is caused, the Railway is not 
protected by the riski.ote form B. (Macleod, Kt., 
C. J. and Shah, J .) ValimahoMED Kamad v. 
G. I P. Ry. 24 Bom. L. R. 316 : 46 B 830 : 

1922 Bom. 74. 

- Railway Company—Refusal to reweigh 

goods. 

The refusal by Railway Co. to re weigh goods 
before delivery does not justify the consignee in 
refusing to take delivery as the company is not 
legally bound to reweigh. (Das and Adami, JJ.) 
Suraj Mal Marwaki v. Agent, Bengal Nagpur 
Railway Co. 58 I. C 200. 

Right to. 

- Bight to—Prize proceedings—Claim as 

alternative to claim for release. 

A claim lor damages in prize proceedings 
cannot be had as an alternative to a claim f ,r the 
release ot the vessel and consistently with her 
condemnation. (Lord Sumner.) The Kara 
Deniz, In re. 25 Bom. L. R. 116 : 

46 Bom 857 : 1922 P 0. 371. 

- Right to obligation under bond—An 

obligation under con'ract — Distinction. 

An obligation under a bend does not sound in 
damages but an obligation under a contract 
sounds in damages. (Fox, C. J■ and Twomey, J.) 
Collector of Rangoon v. Maung aung Ba. 

9 Bur. L. T. Ill : 33 I. C. 920 : 8 L. B. R. 382. 

Secretary of State. 

- Secretary of State—Liability for. 

The Secretary of Stale for India is liable in 
damages lor wrongful interference with the pro¬ 
perty oi a subject. Legislation taking away the 
ren edy of subject in civil courts for such 
damages is ultra vires. (Lord Haldane.] Secy, 
of State v Moment. 40 Cal. 391 : 

40 I. A. 48 : 13 M L. T. 53 : 17 C. W. N. 169 : 

(1913) M. W. N. 45 : 15 Bom. L. R. 27 : 
11 A. L. J. 49 : 17 C. L. J. 194 : 6 Bur. L T. 1 : 

7 L. B R. 10 : 18 I. C. 22 : 24 M. L. J. 459 jP. C.). 

- Secretary ol State. 

A suit against Secretary of State is not maintain¬ 
able tor the erroneous disposal of property pro¬ 
duced in a criminal case. (Rafique and Piggott, 
JJ ) Panchaeti Akharamaha Nirbani v. The 
Secretary of State for India. 

20 A. L. J. 420 :44 A. 573 : 1922 A. 276. 

- —Secretary of State—Illegal leiy of money. 

A suit for the refund of the money illegally 
levied is properly brought against the Secretary 
of State. (Stephen and Chatterjec, JJ.) Kailash 
Chandra Nag v. Secretary of State. 

40 Cal. 452 : 17 C. W. N. 315 : 18 I. C. 112 : 

17 C. L. J 210. 
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DARKHAST. 


DAMAGES—Special damage. 

Special damage. 

--- Special damage. 

In case of wronglul detention by Railway Co. 
and iis servants or passenger for refusal to pay 
excess iare, vindictive damages cannot be 
awarded. [Maoleod and Crump, JJ.) Kastukibai 
v G. I. P. Ry. Co. 1923 Bom. 172. 

Tort. 

■-- Tort—Overflow of rain water—Washing 

away of land on the band of a water course. 

An owner of property as also his neighbours 
are entitled io protect themselves against watei 
which they have not brought oa their lands ot 
their own accord and they can divert that water 
to protect themselves from damage. The owners 
on the banks of a nala by erecting dams passed 
the whole water into the nala and in consequence 
of that combined water tue laud of the p<ff. was 
damaged. In a suit by plff. it was held tnat he 
had no cause ol action against the deit. who was 
owner ot the lands on me opposite banks oi the 
nala. (MacLeod, C. J. and Heaton, J.) Shidram- 
appa v. Mahomed Yusuf. 59 i. C. 391: 

22 Bom. L. R 1107. 

——- Tort—Criminal Act. 

The use of illegal means to attract traders by 
intimidation and physical complusion by a rival 
owner ol a new market, gives rise to the right to 
a civil remedy lor damages but not for an injunc¬ 
tion to the owner ot toe old market, as the rival 
cannot be restrained from holding a market on a 
specihed day. (Richardson and Greaves, JJ.) 
Hemchandra Roy Choudhuhy v. Kkisto Chan¬ 
dra Saha Sardar. 24 C. «V. fi. 800 : 

58 I. C. 879 : 47 0. 1079. 

Trade Mark. 

- Trade-mark—Infringement, 

In a suit for damages lor lniringement of trade¬ 
mark, it is not necessary that special damage 
should be proved. If the pltf.’s rigut to the mark 
has been invaded, some damages, even if only 
nominal, will be given. (Shah Din and Scott- 
Smith , JJ.) Abdul Salam v. Hamidullah. 

97 P. R. 1913 : 5 P. L. R. 1912 Supp : 
15 I C. 116 : 166 P. W B. 19i2. 

Trespass. 

- Trespass—Nominal damages. 

Where a person was given a slight push on the 
wrong assumption that he was a trespasser but it 
is found he has not suffered in person or in repu¬ 
tation, he is entitled only to nominal damages. 
(Newbould and Panlo », JJ.) KUMUD Kant Chak- 
RABURTHY -V. BlGNOLD. 1923 C. 306. 

- Trespass—Erection of buildings. 

The owner is entitled to recover immoveable 
property from a trespasser as also damages for 
any injury committed by him which in the case 
of a building would be the cost of its removal. 
( Benson , and Sundara Aiyar, JJ.) Sikkunder 
Routhen v. Mahomed Abbubakker Rowthen. 

21 I. C. 45 : (19131 M. W. N. 648. 

- Trespass mines. 

A trespasser is liable not only for the actual re¬ 
moval of coal but also for the damage he has oc¬ 


casioned thereby and otherwise to the mine gene¬ 
rally but such a claim must be based on trespass 
and not on covenant. (Das and Adami , JJ.) 
The Lodana Colliery Co. v. Bepin Behaki. 

57 1. C. 307. 

Use and occupation. 

- Use and occupation — Trespass. 

A suit lor compensation lor use and occupation 
will lie where there is real or implied tenancy 
under the plff. ( Phillips , J .i Chinna Jogaya v. 
Verupati Venkata Subbayya. 12 I. U. 428. 

- Use and occupation -Claim for—When 

sustainable. 

A claim for use and occupation arises only 
when it is shown that the occupation was by 
permission or sufferance. No suit f >r use aod 
occupation lies against a trespasser He is liable 
only tor mesne profits. (Fox, C. J.) MauNG HO 
Shin v. Mohamed Thambi. 8 Bar. L. T. 234 : 

80 I. C. 753 : 8 L. B. R. 270. 

- Use and occupation—Lessor and lessee. 

No suit by a lessor lor compensation for use 
and occupation would lie during the continuance 
of a lease. (Parlett, J.) J. D. PAPPAr emetrion 
v. Rose Halliday. 6 Bur. L. T. 164 : 

21 I. C. 3 :7 L. B. R. 42. 

Wrongful attachment. 

- Wrongful attachment—Loss of goods — 

Liability for. 

Where an unauthorised attachment is made 
and tht- property attached is subsequently remov¬ 
ed by a third party without the knowledge and 
against the will of the person who has made the 
attachment, the former is neverthele>s liable in da¬ 
mages to the owner of the property. (Sluait, A, 
J.C) Dulare v. Ibrahim. 611. C. 191. 

DAMDUPAT. 

See (J). Contract Act, S. 74. 

(2) . C. P Code, S. 34 and O. 34, RR. 2, 4 

and 5. 

(3) . Interest. 

DANDIDARI. 

See Land Tenure. 

DARKHAST. 

- Grant—Right to cancel —Lands sub¬ 
merged. 

A certain warg consisiing of a portion of sub¬ 
merged lands was granted on Dharkhast. The 
whole extent was continued in the patta without 
any portion being struck off: Held , tnat the Dbar- 
khast granted included the whole warg number 
and not merely the cultivable portion. Where a 
grant is made by an officer competent to make it, 
it can be set aside by a superior officer only fo* 
fraud, mistake of fact i r want ol jurisdiction* 
Land submerged under water continues the 
property of the former owner, unless it is struck 
out from his patta and the assessment reduced. 

(Sankaran Nair ana Tyabji, JJ.) Abdul RaZAK 
v. Secretary of State. 28 I. C. 719* 
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DARK HAST. 

- Assignment of land—Transfer of unas- 

scssed to assessed land necessary before assign¬ 
ment -Nj formal order of transfer necessary — 
Sanction m iy be unfilled. 

Under the Darkhast rules framed by the 
Government, assignment of unassessed waste 
coaid be effected by a Deputy Tahsildar only alter 
the Collector had transferred ic to the head of 
assessed land ; but such a transfer may be implied 
when the Collector sanctions the assignment of 
the Ian 3 with the knowledge that the lands are 
unassessed waste and an order of assessment once 
made cannot be cancelled. (Sank trait Nair and 
Oldfield, JJ.) Secretary of State v. Krishna- 
MACHARIAR. 22 I C. 931 : 1 L W. 225. 

DARPATNI. 

See Bengal Patni Regulation. 

DASAUNDH. 

- Right to—If connotes right to possession 

or under-proprietary right in land 

A right to cash dasaundh in a village is in the 
nature of a chage on its rents and does not con¬ 
note a right to possession of the village or an 
under proprietary right in its land. (Stuart and 
Kanhaiya Lai, A J. Cs.) Partab Ali v. Binde- 
shri Prasad Singh. 401. C. Ill : 4 0. L. J. 187. 

— Right to—Nature of. 

A right to dasaundh does not necessarily imply 
the right to hold the lands on which it is imposed. 

< Porter, SM. and Baillic, JM.) Court of Wards. 
Ajodhya Estate v. Parai enadin. j 

28 1. C. 929 : 2 0. L. J. 156. 

-- Decree for—If connotes possession. 

A de'.ree for Dahyak or Dasaundh dies not 
ordinarily cannote anv right to possession of land 
as under-proprietor or thekadar. (Baillte, S. M. 
and Tweedy. J. M.) Raja Mahamad Abdul Hasan 
Khan v. Kelo Singh. 28 1. C. 9i9 : 2 0 L J. 164. 

————Nature of right. 

A right to dasaundh does not carry with it any 
•under-proprie’ary rights in the lands held by the 
dasaund-liolder as an ordinary tenant. 14 O. C. 
335. ref. ( Campbell , J. M.) Saheb Din v. Muham¬ 
mad Abdul Hasankhan. 28 I. 0. t>47 : 

2 0. L. J. 191. 

DA3I. 

See (1) Dancing Girl. 

(2) Hindu Law—Succession. 

DA8TURAT. 

— -Nature of. right. 

A daslnral is o! the same nature as a mali- 
khana (Lord Mersey.) Rameshwar Singh v. 
Secretary of State for India. 

39 Cal. 1 : 38 I. A. 189 : 16 C. W. N. 1029 : 
12 I C. 114 ; 10 M. L. T. 285 (P. C.). 
[On appeal from 11 C. W. N. 448.] 

DATTA H0UA. 

See Hindu Law-Adoption—Ceremonies. 

DATTAK MIMAMSA. 

See Hindu Law—Texts. 

dayabhag. 

See Hindu Law — Texts. 

VOL. 11—115 


DEBTOR AND CREDITOR. 

DAYA VIBHAG. 

Sec Hindu Law—Texts. 

DEAD PERSON—Decree against. 

Sec Civ. Pro. Code, O. 22. 

DEAF AND DUMB. 

See Evidence Act, S. 119. 

DEATH-BED GIFT. 

See Mahomedan Law. 

DEATH-ILL-NESS. 

Sec Mahomedan Law. 

DEATH OF PARTY. 

See Civ. Pro. Code, O. 22, R. 6. 

DEATH REGISTER. 

See Evidence Act, S. 74. 

DEBT. 

See (1) C. P. Code, O, 21, R. 46. 

(2) Contract act, Ss. 59 and 60. 

(3) Debtor and Creditor. 

DEBTOR AND CREDITOR. 

- Discharged security—Claims of — 

Borrower and lender. 

The mere fact that the money is borrowed and 
is used for the purpose of paying off a previous 
charge does not entitle the lender to the beneBt of 
the discharged security. The right to the benefit 
depend upon the existence of an agreement het- 
iveen the borrower and the lender. And this 
agreement must b9 one by which it is provided 
I that the subsequent lender shall be substituted 
lor the earlier creditor. (Piggott and Lindsay. 
JJ.) Umarai Lal v. Rukmin Kuar. 

35 I. C. 647 : 14 A. L. J. 953. 

• Extinguishment of the debt—Creditor 
succeeding to debtor's estate—Effect of — Merger. 

Creditor’s succeeding to the debtor’s estate 
operates as an extinguishment of the debt except 
where the creditor is a limited owner as a Hindu 
widow. (Spencer, J.) Chidambaram Pii.lai v. 
Meenakshmi Ammal. 16 L. W. 678. 

- Debt to be discharged in a particular 

manner, it a waiver of other remedies. 

An agreement that the debt due may be dis¬ 
charged in a certain manner does not show that 
the creditor has waived all other remedies which 
they might have. (Sanharan Nair and Spencer , 
JJ.) Chidambara Chetti v. Ramaswami Chet- 
TIAR. 20 I. C. 911 : 27 M. L. J. 631. 

- Agreement by some for satisfaction of all 

debts — Non-aoceptance by others—Effect. 

An agreement entered >nto between the debtor 
and some of his creditors for the satisfaction of 
all h*s debts which is not accepted by the other 
creditors cannot bind any one and the non accept¬ 
ance by some absolves all. (Bakcwcll, J.) 
Chunder Guruviah v. Gujjilam Kotiah. 

24 I. C. 462 : 26 M. L. J. 306. 

- Duly of debtor to pay. 

Under the general law debtor is to seek out the 
creditor for the purposes of performance. 13 C. 
P. L. K. 74 : 11 N. L. R. 189 foil. (Drake-Brock- 
man.J.C.) Laxman Prasad v. Ramachandra 
Row. 51 I. C. 859 : 15 N. L. R. 128. 
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DEBTS AND JOINT FAMILY BUSINESS. 

See Hindu Law. 

DEBTS FOR IMMORAL PURPOSES. 
bee Hindu Law, Alienation. 

DE BUTTER PROPERTY. 

See Hindu Law—Religious endowment. 

DECISIONS. 

See Practice — Precedents. 

DECLARATION. 

See Specific Relief Act, S. 42. 

DECLARATION OF TE'TST. 

See \li Hindu Law—Religious Endowment. 

(2) Mahomedan Law, Wakf. 

(3) Trust. 

14; Trusts Act. 

DECLARATORY DECREE. 

See Specific Relief Act, S. *2, 

-Relief. 

See Specific Relief Act. S. 42. 

- — Suit. 

See Specific Relief Act, S. 42. 

DECREE. 

See also (1) C. P. Code, Ss. 2 (2) 47, 152 and 

O. 9, R. 13. 

(2) Execution. 

DECREE. 

Construction. 

Costs. 

Da*e of. 

Dependent-Judgment. 

Divoi ce. 

Effect of 
Executability. 

Execution. 

Ex parte. 

Finality of. 

Form of. 

Fraud. 

Merger. 

Minor. 

Setting aside. 

Validity of. 

-Construction. 

Ancillary relief. 

Compromise. 

Conditional decree. 

Costs. 

Dela^atory decree. 

Decree against Manager. 

Decree directing sale- 
Extrinsic evidence 
Falsa demonstratio. 

Instalment decree. 

Joint decree- 
Me8ne profits. 

Mortgage decree. 

Partition 
Personal Liability- 
Prohibition against partition. 

Refe ence to judgment and pleadings. 

Res judicata. 

Rules of 

• Settlement Court. 


DECREE—Construction—Compromise. 

Stipulation. 

Suit for possession. 

Trial. 

Vagueness. 

Withdrawal. 

Construction—Ancillary releif. 

• Construction—Ancillary relief not grant¬ 
ed—En forceable in execution. 

Held that the High Court and the Privy Coun¬ 
cil both intended that the relief as to the delivery 
of possession being ancillary should be included 
in the relief as to the execution of the necessary 
conveyance in this case, and that delivery of pos- 
session could be made in the execution proceed¬ 
ings. (Mullick and Sultan Ahmad , 77.) Deo 
Nandan Prasad Singh v. Tanki Singh, 

5 P. L- J. 314 : l P. L. T. 825 r 
1920 Pat. 266 : 56 I. C. 322 : 

2 U P. L. R. (Pat.) 108. 

C onstruction—Compromise. 

- Construction—Compromise decree. 

Where under a compromise decree the plff. 
was required to pay a certa n sum by a certain 
dale and the deft, had executed a hypothecation 
of the property in due fulfilment of the compro¬ 
mise, held that a remittance by money order by 
the plff. which reached deft, after the date was 
not a payment within the meaning of the com¬ 
promise, and also that plfl. was entitled to have 
the property sold to realise his claim as a simple 
money-decree. ( Richards , C. 7. and Banerji , 7.) 
Inayatulllah Khan v. Hashmatullah Khan. 

46 I. C. 193 : 16 A. L. J. 472. 

- Construction—Compromise. 

When a construction of compromise decree for 
maintenance does not give effect to intention of 
the compromise separate suit is necessary. 
(Mookerjee and Panton. JJ.) Indramani Dasi v. 
Surendra Nath. 36 C. L. J. 61 : 1922 Cal. 85. 

- Construction—Compromise —Prior ad - 

justment not informed— Inconsistent decree . 

Where a prior compromise is unknown to the 
Couri, is made and is inconsistent with tbe decree 
subsequently passed and where the decree is- 
time-barred a person in whose favour a certain 
lease was executed as a result of the compromise 
cannot in law recover the sum of the lease money 
which he might have got by execution of the 
decree. iChevis, A. C. J. and Wilberforce, /•) 
Hem Raj v. Dost Muhammad. 

1 Lah. 445 : 3 Lah. L. J. 10 : 57 I. C. 153 : 

2 U. P. L. R (L) 117 : 136 P. L. B. 1920. 

Construction—Compromise decree—Mort¬ 
gage or charge. 

The construction of a compromise decree 
generally follows the compromise itself 24 M- 
265 ; 26 M. 31; 35 C. 537 ; 10 I. C. 481, Ref. and 
explained. Where a compromise provided that 
the plff was to have an aiyaha over the proper¬ 
ties and it is found that the plff. had ra rtgage 
right over the properties even before the compro¬ 
mise, held , that the word Aiyaha wcQld mean 
only that the properties were to be under mort¬ 
gage for the debt. ( Benson und Sundara Aiy&r* 
JJ.) Anudala Subramaiah v. Kanda Subba 
Reddi. 14 i. c. 21*- 
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DEGREE—Construction—Compromise. 

- Construction—Compromise decree — Stir- 

render in default of payment — Forfeiture. 

A compromise decree in an ejectment suit 
provided that the tenant should continue in pos 
session on payment ot rent per year and in default 
of any year’s payment the deft, was to surrender 
land to plff. who could recover in execution. The 
Executing Court relieved the deft, against the for¬ 
feiture Held tbe Executing Court was competent 
to relieve against the forfeiture, the principle 
applicable to contracts being applicable to a 
contract entered in a compromise decree. 
(bundara Aiyar and Ayling, JJ.) Thayyam- 
MALACHI v. Rajali. 10 M. L. T. 326 : 

12 I. C, 334 : (1911) 2 M. W. N. 327. 

* ■■ Construction—Compromise decree. 

The interpretation to be placed on a consent 
decree ought to be the same as'that to be placed 
on the original agreement between the parties. 
(Benson and Sundara Aiyar, JJ.) Kl'MAkA 
Venkata perumal v. Ramaswamy Chetty. 

35 Mad. 75 : 9 M. L. T. 487 : 21 M. L. J. 709 : 

9 I. C. 875 : (t911) 1 M. W. N. 290. 

.. Construction —Compromise decree. 

Where a compromise decree provided that if 
the money was not pa»d within a certain time the 
decree holders could realise their money by sale 
of the property specified in the decree, held, that 
the decree did not create a charge on the pro¬ 
perty but merely provided in what way the 
execution should proceed. (Piggott, J. C. and 
Lindsay, A. J. C.) Shah Alma v, Waludud- 
dahir MiRza. 14 I C. 29. 

Construction—Conditional decree. 

- Construction—Conditional decree. 

Where the plff. got a decree conditional on his 
paying into Court a certain sura of money ‘with¬ 
in 3U days of the decree becoming final.’ Held, 
that a payment made within the appeal time ex¬ 
tended by S. 12 Limitation Act but after the expuy 
ot 30 days from the decree was within time. 
(Richards, C. J . and Banerji, J.) Bhagelu Sahai 
v. Ramotar Shukvl. * 39 All. 193 : 

37 I. C. 144 : 15 A. L. J. 38. 

- Construction—Conditional decree. 

A decree was passed against three persons 
with some conditions attached to the satisfaction 
of it. Two of the judgment-debtors had to pay 
the amount by instalments. It they failed, the 
decree-holder was entitled to bring to sale the 
property of the third. Held, the decree against 
the first two was a simple money decree and that 
against the third, whose property was to be sold 
was a mortgage decree after the default of the 
two, and it was a conditional decree for the sale 
of the third’s property. (Richards, C. J. and 
Banerjee, J.) Parbhu Narayan Singh v, Lalji 
Singh. 34 All. 636 : 16 I. C. 19U : 

10 A. L. J. 256. 

- Construction—Conditional decree. 

When a mortgagee obtained possession under 
a decree which stated that until payment of the 
money interest at 2 per cent, per mensem should 
be allowed, until payment the lands should be 
handed over to the mortgagee according to Ihe 


DECREE—Construction—Costs. 

agreement and delt. should redeem the land by 
paying the money it was tie Id the decree con ein- 
plated taking of accounts in the luture to ascer¬ 
tain the interest that accrued and since the 
remedies were mutual that implied tnat the 
mortgagee should be debited with the rents and 
profits, tnat as posses:ion was to be given accord¬ 
ing to the agreement, it did not amount to lore- 
closure but permitted redemption in me lu me. 
(Batchelor and Rao, JJ.) Kauhabai v. Ram: 
CHANDRA. 35 Bom. 204 : 9 1 0. 3 j1 . 

13 B n m. L. R. 30- 

■ - Construction—Conditional deene 

A conditional dwciee is one which provides 
that the decree-holder can get ihe rebel granted 
only on condition of his having done something. 
(Bcvan-Pelmatt, J,) Kanshi Ram v. Iagka. 

02 I. C. 165 : 103 P.K. 1919. 

- Construction —Conditional decree — Dah- 

yak — Under-proprietary right—Umlli Ritn Act 
and U. P. Land Revenue Act. 

Where the deft. s ancesteis brought a suit to 
establisn their but right and a deciee was passed 
disallowing me but rigut but rccogu sing their 
possession and allowing them an allowance of 
1U per ccdi. as dah>ak, n they accepted the terms 
of the taiukdar, Held, that on a construction of 
the decree their claim to possession was neither 
heritable nor transicrable and that it did not coa¬ 
ler any under-proprietary rights in them vvitnin 
the meaning oi Oudti Kent Act or U. P. Land 
Revenue Act (Piggott, J, C. and Lmasay, A. 
J.C.) Parmeshak Dat v. Mohammed Abdul 
Hasan Khan. 13 I. c 809 : 14 0. C. 335. 

- Construction—Conditional decree — i rial 

conditional, on payment of costs. 

A suit lor partition was dismissed on the ground 
that all joint properties were not included. The 
Court of Appeal set aside the order of dismissal 
and remanded the case on condition that plff. 
appellant should pay to delt. respt the sum of 
Rs. 2U0 as costs both of the lower court and of 
the Court of appeal. Held, that the proper con¬ 
struction cf the order was that the case should 
be remanded and ueard upon the issues on which 
the decision was not given only on condition that 
phi. paid delt. the sum of Ks. 2U0 and that the 
trial Court should refuse to proceed with the case 
until the condition imposed by the Appellate 
Court had been complied with. [Miller, C. J . 
and Contis, J.) Jogesh Chandra v, Makunda 
Lal. 1920 Pat. 65. 

Construction—Costs. 

- Construction—Costs, interest on. 

Where tbe Privy Council reversed the decree 
of the High Court and restored that ot the Trial 
Court, which awarded interest On costs, the pro¬ 
per construction of the P. C. c\ecree is that 
interest ought to be allowed on ihe cosis of the 
Trial Court, aod in the absence of a specific 
direction no interest is to be allowed on the costs 
in the High Court. \Chatterjea and Pearson, JJ ) 
Kiranchandra v. Shyamapada. 68 l. u. 709. 

- Construction—Costs—Direction for. 

Allowing of an appeal by the High Court with 
costs means the costs of the High Court only and 
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DECREE—Construction — Declaratory decree. 

that portion of the d a cree w nch directed the then 
respts t) pay the costs of the then appellants in 
the Court of First Instance is wrong. [Mooktr 
jccand Teunon, JJ.) St'RENDK a Nath Royi. 
Girija Nath Roy. 15 I. C. 910 : 

15 C. L. J. 658. 

Construction—Declaratory decree. 

--- Conslru lion —Declaratory decree — 

Revenue Court allowing maintenance—Execution 
of decree. 

A decree of a Revenue Court in accordance 
with an award entitling a woman to receive a 
fixed sum as maintenance and on default to take 
proceedings in a proper Court is a declaratory 
decree and could be enforced by a suit in the 
Civil C)urt and not by an applicati in for execu¬ 
tion. [Channel and Piggott. JJ ) ANUPa Kulr v. 
Achchaihak Singh. 37 All. 97 : 

26 I. C. 597 : 13 A L. J. 38. 

- — Construction—Declaratory or executable 

— Maintenance. 

A decree providing for realisation of mainten¬ 
ance Iro n the person and property of tne defen¬ 
dants is not simply a declaratory decree but is 
executable by the holder of the decree. (Linisay, 
J . C.) MUNhSHAR BAKSH 31NGH V . PHUL KuaR. 

25 I. C. 684 : 1 0. L. J. 403. 

-- Construction — Declaratory decree — 

C. P. Code , 5. 47. 

Held, on a proper construction of a decree 
regarding nankar that tne decree was merely 
declat aioiy and that the suit was not barred by 
S. 47, C. P. Code. The operative part ended with 
the word “be decreed’’. Wuat followed appeared 
to be directions to the office. The decree faxed 
no date lor the payment of the nankar. The 
mere addition ol the direction that the nankar 
was to be realised on the execution side would 
not alter its character as a declaratory decree ; 6 
O. C. 239 : 8 0.C. 361 : 16 A. 179, ref : 9 A. 33 : 
12 B. 65 : 19 C. 139 : 14 M 3i»6 : 30 M. 504 dist. 
(Piggott, J. C, and Rapquc, A. J. C.t Kasiu Ram 
v . Sahib-un-nissa. 15 I. c. 389 : 15 O. C. 99. 

- Construction — Declaratory — Execution — 

Suit, 

In a suit for possession a decree was passed in 
plff's favour the court ordering tbe plff. to make 
a certain payment, but without specifying any 
time. Several years afterwards money was paid 
up and possession was asked lor. 1 be decree- 
holder contending that the first decree was 
merely declaratory and that his application for 
possession should be regarded as a suit under 
S. 47 (2). Held that, the decree was not declara¬ 
tory and the application was only an execution 
application. As money was not deposited in 3 
years application was time barred 17 A, 39 : 
24 A. 300 Not Foil. [ Chamier , J. C.) Ajudhia 
Singh v. Brigpal Singh. 

10 I. C. 187 : 14 0. C. 100. 

- Construction-Declaratory or executoiy 

—Distinction between. 

A decree was passed on an award in a parti¬ 
tion suit between a widow and her sons, that the 
widow should get a monthly allowance oui of the 
*ents of some houses and that the houses 


DECREE—Construction—Extrinsic evidence. 

should be the property of the sons. The 
allowance was not paid to the widow for some 
years and she applied for execution of the 
decree. Held, that the decree was merely 
declaratory and could not be executed. In 
the case of a declaratory decree the work of the 
Court is to pronounce the decree and no order 
is issued which the Court contemplates enforcing 
by execution. In an executory decree there is a 
definite o»der to a definite person to do or refrain 
from doing something. In the case of decrees on 
awards the test is whether Ihe award merely de- 
cla i es or creates a right or contains a definite 
order which the Court can execute. (Hayward 
and Crouch, A.J, Cs.) Lalibai v. Valiram 
Ghanshamdas. 24 I. C. 861 : 7 8. L. R. 192. 

Construction—Decree against manager. 

- Construction—Decree against manager 

—If binds family. 

It is not the form of the suit that is material 
but th^ question in each case is whether in sub¬ 
stance the person suing or sued conducted the 
suit for his own benefit or representing the family 
of which be was the head. Where the decree is 
in effect against Ihe tarxoad the fact that the 
kamavan was not esoecially impleaded in his 
representative capacity will not make it the less 
binding on the tarward. (Ayling and Seshagiri 
Aiyar, JJ.) Karakkathitathil Rayarappa v. 
Koyotan Chable Veetjl. 35 M. L. J. 61 : 

24 M. L. T. 28 ; 46 I C. 4*9 : 

8 L. W. 164. 

Construction—Decree directing sale. 

- Construction—Decree directing sale in 

default. 

Held, (Bauerjee, J. Diss .) A decree for sale 
under T. P. Act always presupposes a mortgage 
and no decree for sale can be obtained, without 
undergoing the formalities of law. (Stanley, C. 
J . Banerjee and Richards , JJ.) RameshaRV. 
Subkakam. 10 I. C. 481 : 8 A. I. J. 418. 

Construction—Extrinsic evidence 

- Construction—Extrinsic evidence. 

Where a decree described toe lands dealt with 
as north of a line marked in the plan a'tached to 
the decree ard a schedule attached to the decree 
but not relerred to in it, however, described the 
field as survey No. 265/1. Held, evidence was 
admissible to show that survey No. 265/1 was 
not included in th* land to the north of toe line 
marked in the plan attached to the decree. 

(Benson and Miller, JJ.) Govinda VarieR v. 
Paru Amma. 15 1 C. 360: 

(1912) M.W.N.401, 

- Construction —Exlri nsic evidence—Loss 

by fire . 

If any credible witness who read the judgment 
or the pan of the judgment which contained the 
decision can deoose to what he read a decree can 
be drawn up. There is nothing in the Civil P. C. 
to prevent that. ( Maccoll , A.J. C .) MaungChit 
v. Maun Tha Ku. 4 U. B. I. B. 135 : 

1923 B. 113. 
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DECREE—Construction—Falsa Deraonstratio. 

Construction-Falsa Demonatratio. 

- Construction—Falsa demonstration 

Where a decree lor possession was passed in 
respect of a whole village but the area given *n 
the decree was incorrect held that this was a case 
oi falsa demonstrate non nocet and the decree- 
holder was entitled to the possession of the whole 
village. (Mittra. A. J. C.) Madho v. Bhagikathi 
Bai. 42 1.C. 291. 

Construction— Instalment decree. 

- Construction— Instalments for payments 

—Default — Forfeiture olause— Waiver. 

The plaintiff obtained a decree in 1895 that the 
interest should be recovered at a ceitain raie 
before 31st of May every year from 1892 and that 
the principal should be received in twenty-five 
years, that if toe judgment-debtors obstructed the 
plaintiff in attaching the cash allowance till his 
principal was paid or obstructed the plaintiff in 
getting his imeiest every year or obstructed him 
in any other way or if the plaintiff did not get the 
interest every year, the plaintiff should recover 
the whole amount by sale of the mortgaged cash 
allowance. The judgment-debtor made default 
in payment of annual instalments of interest. 
Execution of the decree was taken out in 1902 and 
Rs. 171 and odd recovered in 1903, and Ks. 165 
and odd in 1908. Another Darkhast hied in 1909 
was iniructuous, a third darkhast was filed in 
1904 but it was dismissed. In none of these dar- 
khasts was the point taken that the plaintiff was 
barred from executing the decree because of 
failure of taking advantage of the default clause. 
The present darkhan was filed in 1916 praying 
for execution for the whole amount. Held> that 
as the previous conduct of the parties showed 
that the plaintiff should not be barred absolutely 
from executing the decree merely because he had 
sought to execute the decree for the instalments 
in arrears; he may after 1914, when continued 
default in the payment of interest was made, take 
advantage of the decree and execute for that in¬ 
stalment which was in arrears and lor the princi 
pal amount. ( Maoleod , C J. and Heaton , J.) 
Amrit Khanderao Kango v. Govind Rama- 
chandra Chitnis. 42 B. 840 : 58 I. C. 65 : 

22 Bom. L. R 919. 

- Construction of—Instalment decree — 

Default in payment — Penalty—When enforceable. 

Where it is provided by an instalment decree, 
that in case default be made in payment of any 
two instalments, the whole of the unpaid balance 
wouH be required to be paid at once, and the 
first instalment instead of being paid at the due 
date, was paid together with interest after that 
date but before the second was due, but the second 
instalment was not paid on the dae date and ibe 
decree-holder sued for the whole unpaid balance 
Held , that it must be taken to be the intention of 
the parties in such cases that the penalty was to 
be enforced in case of .two instalments remaining 
in arrears and theref ore in the present case, that 
penalty could not be enforced. ( Beaman and 
Heaton , //.) Hegde v. Sombaya Hegle. 

20 Bom. L. R. 835 : 45 I. C. 661 • 

42 B. 304. 


DECREE—Construction—Mesne profits. 

- Construction— Instalment decree — Pos¬ 
session to be given in case of default. 

Where under the terms ol a decree the decree- 
holder was to be put in possession of a certain 
land on default of paying the whole or part of any 
instalment. held, that the option under the decree 
to apply for delivery of pt ssess'on was not limited 
to the first default, but can be exercised on the 
occurrence of any subsequent default (Lc Rossig- 
n*tl and Marlincau, JJ ) Hut Gopal v . Ram 
Rachhpal. 63 1 C. 664 : 2 Lah. 155. 

- Construction— Instalmcnt decree. 

Under a decree the decretal amount was paya¬ 
ble by monthlv instalments of Rs. 2.500 com¬ 
mencing from the 1st ol Jan 1916 and in default 
of payment of any tw i of the instalments the 
decree-holder was ertit'ed to recover the whole 
amount due at the time of default. The judg¬ 
ment debtor made default in the pavment of the 
instalment of a certain month and oai t it .dong 
with the instalment of the following month cn 
the 11th of that month. Held, that the d cree- 
holder could execute the decree for t h e whole of 
the remaining amount, as there was default in 
paving two i .stalmei ts. (Scolt-Sniith. J. • Abdul 
Rahman v. Sibghatulla. 38 I. C 788 : 

45 P. W. R. 1917- 

- Construction — Instalment decree — 

Default. 

A decree for money payable by instalments 
contained a proviso that if any instalment was not 
duly paid the dec r ee holder should be entitled to 
recover forthwith the whole amount remaining 
due under the decree. Held , the decree-holder had 
the option of taking advantage of any default, 
and could execute his decree lor any of he Instal¬ 
ments not barred by limi'ation. He was not 
bound to apply for execution ol the whole decree 
within three years from the date ol the first de- 
fault. 160 P R. 1902 Full. ( Reid, C.J .) Kishan- 
chand v. Gopal Singh. 6 P. R 1913: 

172 P. L R 1912 : 

16 1. C. 842 : 271 P. W. R. 1912. 

Construction—Joint decree. 

- Construction—Joint decree. 

A decree lor dower debt and costs passed 
against the heirs of the plff's husband is indivisi¬ 
ble though a poition of the decretal amount is 
directed to be paid from the deceased’s assets 
only. (Tudball and Raftque, JJ.) Ram Chander 
Naik Kalia v. Abdul Hakim. 35 All. 204: 

19 I.C 304 : 11 A. L. J. 249. 

Construction—Mesne Profits. 

- Construction—Mesne profits — Order-in - 

Councd—Interest—Mesne profits—Compensation 
for improvements. 

An order in council directed that on payment 
the appellant of ceitain stuns of money, due in 
respect of mortgages and interest thereon at 
per cent., the appellant should recover posses¬ 
sion of the propeity to geiher with mesne proiits 
Held , that interest should run concurrently 
with the mesne piofits, that being the construc¬ 
tion which the Board had placed upon the order 
upon an application for review. Part of the 
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DECBEE—Construction—Mes le Profits. 

mesne profits having been due to permanent 
improvements made b\ the apoellant a 
deduction ot 10 per cent, was properly allowed 
by the High Court in respect thereof. 
The increased rents that could be properly 
attributable to the imp-ovements could be pro¬ 
perly set off against the mesne profits even 
though they were not actually executed by the 
persons in possession at the date of the decree 
but bv persons from whom they had purchased 
the property. .Lord Buckmaster.) Raja Rai 
Bhagwat Dayal Singh v. Ram Ratan Sahu. 

42 M. L. J. 243 : (1922) M W. N. 102 : 

4D.P.1.E 7 tP. C ) : 24 Eom L. B. 326: 

3 Pat. L. T. 229:15 L W. 481: 35 C. L. J 121: 

1922 P. C. 91: 26 C, W. N 257 : 

20 A. L< J. 26 (P C). 

- Construction—Mesne Profits. 

The reasonable meaning of a decree for mesne 
profits which treats all the defts. on the same 
footing, is. that they are liable in proportion to 
their interests in the propert• of which they were 
in wrongful possession. ' Jenkins , C J. and Roy 
J.) Bishnu Charan Roy v. Bipin Chandra 
Roy. 25 I. C. 729: 18 C. W N. 622. 

- Cinstruction—Mesne profits from a cer¬ 
tain date. 

A decreee awarding mesne profits from a 
certain date must be deemed to have awarded it 
from that date till the date of delivery of posses 
sion to toe party in whose favour the decree is 
made. ( Kanhaiya Lai , A. J. C.) Durga Bharati 
v. BHAGWATI. 24 0. C. 209: 64 I. C. 101: 

8 0. L. J. 477. 

-- Construction—Mesne profits. 

Where a decree awarded mesne profits with¬ 
out more, the construction is that th** court, with 
a view to carrying out the object of the legislature 
intended to give with possession those mesne 
profits claimed by law up to the time of posses 
sion. | Kanhaiya Lai , A. J. C.| Kishen Lal v. 
SURAJ NaraiN. 16 I. C. 866. 

Construction—Mortgage decree. 

-- Construction — Mortgage decree—Ac¬ 
counts—Further interest after date fixed lor 
redemption—When not allowable. 

Where in a redemption suit a decree directed 
“in taking accounts let annual rests be made every 
year and let what shall become due on account 
of rents and profits be applied in the manner 
declared in the decree of the 1st Court” Held. 
that the words ‘annual rents and profits’ meant 
the net and not the gross annual rents and profits, 
that where the surplus rents and profits 
were not appropriated by the mortgagee for any 
<3ebt due to him, a debt which did not carry 
interest should in taking account rank last and 
that as the action of the defts had been obstruct¬ 
ive and oppressive they should not be allowed 
further interest after the date 6xed foT redemp¬ 
tion. (Sir John Edge) Ganga Babu Debi z». 
Apurba Krishna Roy. 18 I. C. 535 : 

17 C. W. N. 25 (P. C.). 

- Construction—Mortgage decree. 

In a mortgage suit the plff. ordinarily gets his 
•costs, if successful, against the mortgaged pro¬ 
perty, and not personally against the deft, where 


DECBEE—Construction—Mortgage decree. 

it is the intention of the appellate Court that 
costs should be recoverable out of the property 
and not personally, the decree should state so. 
Held, on the construction of the decree that it was 
against the mortgaged property and not against 
the mortgagor personally. 20 All. 523, Foil. 
(Richards , C. J. and Banerjee , J.) Dambar 
Singh v. Kalyan Singh. - 

40 All. 109: 43 I. C. 657. 15 A. L. J. 914. 

- Construction—Mortgage decree—Redemp¬ 
tion — Decree for redemption on payment of 
mortgage money in Chaitra of any year—Rights 
of parties 

A consent decree was passed in a suit for re* 
demption of the year 1886 in these terms. The 
plaintiff (mortgagor) do pay to defts. 2 and 3 
(mortgagees) Rs. 55 in respect of the debt on 
mortgage in the month of Chaitra of any year and 
the plaintiff do obiain possession of the lands in 
suit considering the same to have been redeemed 
from the mortgage. It should be understood that 
plaintiff is not entitled to take possession of the 
lands in dispute in any other month except the 
month of Chaitra.” The plaintiff applied in 1919 
to execute the decree and claimed in the alterna¬ 
tive that the application be treated as a suit. Held 
that the effect of the decree of 1886 was not to 
put an end to the mortgage, that the relationship 
of mortgagor and mortgagee continued to exist 
between the parties and only the amount due was 
ascertained. Even if the application of 1919 be 
co isidered to be one for the execution and as 
such barred under S. 48, C. P. Code, still it could 
be converted into a suit for redemption under 
■>. 47, C.P. Code. (Macleod, C J. and Crump , J.) 
Hanmant Anant v . Shidu Sambhu. 

47 Bom. 692 : 25 Bom. L. B. 358 : 1923 Bom. 300. 

- Construction—Mortgage decree—Sale of 

interest of judgment-debtor priority set up but 
negatived—Rights of parties. 

The owner of a village mortgaged it subject to 
certain alienations of the Kudivaram interest 
already made by him. The mortgage itself as 
well as the alienation were made to discharge a 
decree on a prior mortgage. The mortgagee 
brought a suit to enforce bis mortgage and claim¬ 
ed priority over the alienee of the Kudivaram 
interest. The alienee who had purchased the 
Kudivaram interest set up his own priority as 
regards one of the items but said nothing as to 
the other two. The priority set up by the alienee 
was negatived and the decree directed the sale 
ot the right, title and interest of the mortgagor. 
The alienee took obiection in execution proceed¬ 
ings to the sale of the whole property inclusive 
of the Kudivaram interest. Held , that as regards 
one of the items in respect of which the alienee 
setup bis priority, there was an adjudication 
negativing his claim and that that item was 
liable to be sold in execution. As regards the 
other two items, there was no claim negativing 
the priority set up by the alienee and that ibe 
decree should be construed strictly so as not to 
affect the interest of the alienee. (Spencer and 
Venkatasubba Rao % JJ.) Sami GURUKKAL v. 
Thirupathiya Pillai. 18 I. W. 288 : 

1924 X. 193. 
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- Construction — Mortgage decree — Des¬ 
cription of property in the body of the mortgage 
deed and in the schedule—Mortgage of a Zemin¬ 
dar i village—Residential buildings if included. 

A mortgage decree directed the sale of a 
Zemindari village as described in the mjrigage 
deed. In the body of the mortgage the pro¬ 
perty was thus described : “ We tthe mort¬ 

gagors) have mortgaged to you for Us. 15,000 
the village of K. which is included in the four 
boundaries given below and which is attached to 
our Zemindari and which ancestrally belongs to 

us aad is in our enjoyment. 

and which is capable of yielding an annual mel- 
varam kist of Rs. 3.000”. At the foot of the 
document was given a specification of the mort¬ 
gaged property in these terms : ** The four 
boundaries of the village of K. attached to 
Zemin. (Then followed a description ot the 
boundaries). The village ot K situate within the 
four boundaries is inclusive ot poramooke, 
nanjah 52 velis (and odd) punjah 204 veils (and 
odd). The total of nanjah and punjah is 256 
velis (and odd', excluding the lands sold up to 
date, the remaining lands aad all the rights and 
privileges I possess in the waste lands, poram- 
boke and other lands attached thereto, all kinds 
of trees, topes, wells, ponds, tankbunds, etc., 
have been given as security.” On a question 
arising as to whether the residential buildings ot 
the Zemindar siluale in the village of K. and 
within ihe four boundaries above-mentioned, 
were included in the security field (1; that the 
specification at the foot of the mortgage con¬ 
trolled tne general words in ihe body ot the 
deed ; (2) that the words “and other lands at¬ 
tached thereto “occurring in the specification of 
•the property were ejusdem generis with waste 
lands and poramboke, etc., enumerated previous¬ 
ly; and that the residential buildings of the 
Zemindar did not pass under the mortgage, 
f Spencer and Venkalasubba Rao, JJ .) Raja- 
■GO PA LA PANDARATHER V. rHIRPATHl PlLLAl. 

44 M. L. J. 286 : (1923) M. W. N. 230 : 

1923 Mad. 611. 

- Construction—Mortgage decree. 

If a mortgage decree is clearly worded and 
there is no difficulty as to its meaning it cannot 
be read in the light of the Transfer of Property 
Act. t Abdur Rahim and Spencer, JJ .) Rajah of 
Kalahasti v. Venkata Pekumal. 

21 M. L. J. 1036 : 10 M. L T. 429 : 

12 I. C. 689 : U911) 2 M. W. M. 458. 

- Construction—Mortgage decree — Fore¬ 
closure decree —Village—Khudkasht land . 

Where a foreclosure decree in respect of a 
whole village specifies particular Khudkasht 
fields by their number the decree-holder cannot 
claim other Khuakasht lands not specified in the 
decree as falling within the geueral description 
of lands held in khudkasht right, ( Kotwal , A. J. 
C.) Hazarilal v. Hazarimal. 68 I. C. 476. 

- Construction—Mortgage decree. 

A mortgagee got a decree on a mortgage deed 
which described the property as rent-free jaghir. 
It appeared that the mortgagor had a settlement 
decree which did not clearly describe his rights. 


DECBEE—Construction—Personal Liability, 

But the revenue papers showed that the mort¬ 
gagor had only the right to collect a portion of 
land revenue from Zemindars. It was held that 
the mortgagor must be held to have mortgaged 
all the rights he had under settlement decree 
and those rights though not mentioned in the 
mortgage deed were affected by the decree of 
the mortgagee. (Lindsay, J. C. and Stuart, 
A.J.C.) Sarfaraz Hussain v. Amarchand Pal. 

37 I. C. 78 : 3 0. L. J. 629. 

Construction—Partition. 

Construction — Par htion — Consent- 
decree—Direction to account—Execution. 

Where under a consent decree in a partition 
suit some of the villages weie left in the manage¬ 
ment of plff. who was to render accounts every 
year. Held . that accounts could not be claimed 
in perpetuity in execution of the decree in eva¬ 
sion of the law of procedure and Court-lees. 
( Mitra , A.J.C.) Yeshwantrao v. Dattatkya 
Krishna. 46 1 . c. 201. 

- Construction—Parti lion. 

Ordinarily a decree for the division of an 
entire village means that the land of the village 
together with all the buildings appurtenant 
thereto is to be divided. Revenue Courts how¬ 
ever while making a partition have no jurisdic¬ 
tion to make the actual division of a house or 
building or the materials tl ereof. (Lindsay, 
J. C.) Iqbal Narain v. Sukaj Narain. 

2 0. L. J. 61 : 27 I. C. 643 : 18 0. C. 80 

Construction—Personal Liability. 

- Construction—Personal liability—" Do 

Pay ”—Mortgage decree. 

Where a mortgage decree directs the defts. to 
pay, etc., the defts are prinia facie personally 
liable. (Sadasiva Aiyar and Phillips, JJ.) Zemin¬ 
dar of Karvetnagak V. Subbaraya Pillai. 

7 L. W. 36 : 43 I. C. 871 : (1918) M. W. N. 146. 

- Construction—Personal liability. 

A direction that the deft, do pay a certain 
amount ot money imposes prtma facie personal 
liability though not conclusively. (Abdur Rahim 
and Spencer, JJ.) Rajah of Kalahasti v. 
Venkata Pekumal. 21 M L. J. 1036 : 

10 M. L. T. 429 : 12 I. C. 689 • 
(1911) 2 M. W. N. 458. 

- Construction—Personal liability. 

A decree directed the properties to be sold in 
default of payment of money in certain instal¬ 
ments. The defts. were held to be personally 
liable by the decree and the plff.'s remedy was 
not confined to the sale of the properties. (Abdur 
Rahim and Ayliug , JJ.) Arunachella Iyer v. 
Atmakumar Rao. 10 M. L T. 213 * 

12 1, C. 184 : (1912) M. W. N, 85. 

- Construction—Personal liability estate 

under Court of Wards. 

A decree on a bond executed by a proprietor 
whose estate was under the management of the 
Court of Wards was passed against the Commis¬ 
sioner as manager in the following terms. "The 
amount decreed should not be recoverable from 
him personally but from the estate under his 
management.” Held, the decree should be read 
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DECREE—Construction—Prohibition against parti¬ 
tion." 

as if the word ‘while’ were absent before ‘under 
his management’ and thal the intention of the 
Court was to bind the estate even if released 
from management ( Chamier , J.C. and Lindsay , 
A. J. C.) Rameshar Baksh Singh v. Dhanpal 
Das. 91. C. 335 : 14 0 C. 6. 

Construction—Prohibition against partition 
- Construction—Prohibition against par¬ 
tition— Joint possession—Assignment of right to 
grant lease. 

Under two consent decrees passed in 1866 A’s 
party and B were join’ly to carry on the vahivat 
of the land, each being entitled to,one-half of 
the produce, the rent received was to be divided 
equally between them, and the land itself was 
not to be partitioned, and B. had power to grant 
a mirasi lease on the nazrana of not less than 
Rs. 500 to be divided in the proportion of one- 
fourth and three-tourths respectively. A’s party 
conveyed their rights under the decree to B in 
1890, who in 1891 mortgaged them by deposit of 
the conveyance deed. In 1891 B settled the pro¬ 
perty on his relative C. Now, the auction pur¬ 
chaser in the suit on the mortgage sued the 
representatives of C. iDeft. No. 1) for adjustment 
of their rights. Deft. No. 2 in the case was 
holding a mirasi lease from C. Held, that the 
plffs had no right to partition. The consent 
decrees ot 1866 till set aside, operated as an es¬ 
toppel and the clause ihercin as to partition 
cannot be ignored on the ground that the clause 
if resting merely on the agreement ol the parties 
would be bad in law. That the plffs. were en- 
titltd io joint possession aDd that dett. No. I had 
no right to gra. t the lease to delt. No. 2 without 
plffs consent and that the lease was not binding 
on plff. and did not afiect plffs right to joint 
possession. The agreement embodied in the 
decree ol 1866 as to the grant of lease was made 
with the individual B, who only could get its 
benefit which could not be assigned (Scott, C.J. 
and Batchelor, J.) Cowasji v. Kisan Das. 

35 Bom. 371 : 11 I. C. 984 ; 13 Bom. L. R. 649. 

Construction—Reference to Judgment and 

Pleadings. 

- Construction—Reference to judgment 

and pleadings. 

Per Walsh, J. —It is well established that 
the Court cannot construe a decree in a 
suit without looking at the issues and ascer¬ 
taining what was really determined and it 
may be thal the Court cannot arrive at a satis¬ 
factory conclusion without looking at the 
judgment as well. Similarly the Court cannot ar 
rive at a satisfactory conclusion without looking 
as to what was determined by an appellate decree 
as the grounds raised in appeal, and in some way 
or another ascertaining what issues were actually 
discussed and decided. (Wahh and Sunday Lai, 
JJ.) Tej Begum v. Sarvi Begum. 

37 I. C. 674 : 14 A. L. J. 1171. 

■ — Construction—Reference to pleadings 

and judgments. 

Where a decree is obscured and ambiguous a 
reference may legitimately be made to the judg¬ 
ment and if necessary, to the pleadings also. 


DECREE—Construction—Res-judicata. 

16 Cal. 173 ref. (Mookerjee and Panton, JJ.) Raja 
Sashikanta v Raja Sarat Chandra 

70 I. C. 6 :34 C I. J. 415. 

- Construction—Reference to pleadings. 

The Court executing a decree may construe it 
in the light of the plaint and judgment in cases of 
any ambiguity. 31 I. C. 478, Foil. (Sad^siva Aiyar 
and Moore, JJ.) Rangachariar v. Souri Bat- 
tachariar. 33 I. 0. 661 (Mad.). 

Also (Seshagiri Aiyar and Napier, JJ.) 
Yegnanarayana v. Makkayya. . 

311. C. 478 : (1915) M. W. N. 914. 

- Construction—Reference to judgment. 

Where the decree is consistent with either of 
two inconsistent views, the Court can look into 
the judgment to see the reasons for the decree. 
(Sankuran Nair and Tyahji, JJ.) Ramana 
Gounden v. Ramalinga Mudaliar. 

25 M. L. J. 24 : 20 I C. 827 : 
(1913) M W. N. 1022. 

- Construction—Reference to judgment. 

A decree might be construed in the light of the 
judgment. 21 M. 344 (P. C.) ref. i Stuart and 
Kanhaiya Lai, A J. Cs.) Bisheshar Bakhsh 
Singh v. Debi Bakhsh Singh. 

25 I. C. 121 : 17 0. C. 153. 

--— Construction— Reference to pleadings. 

In interpreting an appellate decree the order of 
the trial court cannot be taken into consideration; 
the statements made by witnesses before the first 
Court can be referred to ( Lindsay, A. J. C.) 
Balhhaddar Singh v. Jagpal Singh. 

14 I. C. 130. 

- Construct on—Reference to pleadings. 

Where a decree, is perfectly clear and there is 
no doubt about its meaning it is unnecessary to 
look at the pleadings in relation to it. (Das and 
Ross, JJ.) SURAJ PRASAD PANDAY V. SOMRA 
MAHTON. 68 I. C. 903 : 2 Par. L. T. 648. 

Construction -Reference to pleadings and 
judgment. 

An executing Court can refer to pleadings and 
judgment for construing a decree but it cannot 
amend it. t Jwala Prasad, and Adami, JJ.) 
Braij Nath Sahar v. Gajadhar Prasad. 

58 I. C. 276 :1 Pat. L. T. 471- 

Construction —Reference to pleadings. 

An executing Court cannot vary or alter a 
decree under execution but it must be satisfied as 
to what it is called upon to execute, and in order 
to find that out, when the decree is ambiguous 
and it is an appellate decree, the Court is justified 
ln . re *^ rr * n 8 to the pleadings and the decree ol the 
trial Court. 4 decree must be construed in a fair 
and reasonable way so as to accelerate i s execa* 
tion and reference might be made to the pleading 
and the judgment. [Sultan Ahmad , /.) TRAi- 
lokya Nath Mazumdar v. Sarat Kumar Singh. 

56 I C. 283 : 1 Pat I. T. 629. 

Construction— Rea Judicata. 

- ■ Construction —Res judicata. 

Where a particular construction has been given 
by the Court to a decree and it has been enforced. 
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DECREE—Construction—Rules of. 

the parties shall be estopped from claiming that it 
should be construed otherwise. [Sethagiri Aiyar 
and Kumaraswami Sastrt, JJ) Lodd Govinda 
Dossv. Rajah of Karvetnagar. 

30 I. C. 357 : 29 M. L. J. 219. 

Construction—Rules of. 

- Construction—Rules. 

There is no general rule for construing decrees, 
eacn case depends on itself. (Piggott and Walsh , 
//.) Amina Bibi v. Rama Shankar. 

41 All. 473 : 60 I. C. 730 : 17 A L J. 582. 

-- Constrvchon— Rules of— Possession of 

land includes Possession of superstructures also. 

In a suit in ejectment of the defendant from 
certain land on which there weie some huts. The 
huts were found by the lower Courts to belong to 
the plaintiff. There was no reference to the huts 
in the plaint but the decree was as follows: “ Hie 
suit being decreed with costs and interests, the 
plaintiff will get khas possessiou of the disputed 
land on ejecting the defendant therefrom, as 
prayed. The defendant himself must remove all 
his personal properties from the disputed land 
within one month. In delault the plaintiff will 
have to remove the same with the help of the 
Court and he will get khas possession of the said 
land.’* Held, that t. e decree directing khas posses¬ 
sion by ejecting the defendant, would necessarily 
give the plaintiff a right to khas possession as 
against the defendant in respect of the huts also. 
(Chatterjee and Cuming, JJ,) Jnanendra Nath 
Mookkrjee v. Brahmapada Pkamanick. 

1923 Cal. 704. 

- Construction —Rules of. 

A decree like any other document is open to 
construction. But Ihe remedy by construction is 
only appropriate if the language is ambiguous. If 
the language is plain and clear the proper remedy 
for a variance between decree and judgment is to 
apply for amendment Any construction must be, 
if possible, to make it conform to the judgment. 
(N. R. Chatterjea and Richardson, JJ.) Maha 
Raj Kumar Shoshi Kanta Acharji Chowdhuri 
v. Raja Sarat Chandra Roy Chowdhurj. 

35 C. L. J. 339. 

- Construction—Rules of—Interest charge¬ 
able under decree—Calculation of. 

When under a decree the contractual rate of 
interest ceases to be payable at a given date and 
the court rate Is substituted for it therelrom up 
to tne date of realisation, the court rate will be 
chargeable on ihe whole amount due with interest 
at the contractual rate up to that given date. [Ash¬ 
worth, J. C. and Simpson, A.J. C.) Nawab Mirza 
Faqhfur Mirza v. Khushal Chand. 

26 0. C. 69 : 1923 Oudh 241. 

- Construe lion—Ru les of— Mai n le na nee— 

Declaraioty or executable. 

A couit construing a decree will, if possible, 
avoid ruch a construction as may in future result ii. 
multiplicity of suits between ihe parties in res¬ 
pect oi a matter which has been finally settled. 
Held , that the decree for maintenance in favour 
pf the plaintiff was Dot merely declaratory of a 

VOT. 11—116 


DECREE—Construction—Suit for possession. 

right to maintenance but that it enabled her to 
rec jver that maintenance from the talukdari and 
non-talukdari property to the extent to v\h ch they 
were respectively liable. i8 YV. R. 1 75 ; 19 C. 

139 Ref. 15 O C 99 Dist. [Daniels and Wazir 
Hasan, A.J Cs ) Rani Bijai Raj Koer v. Thakur 
Jai Indka Bahadur biNGH. 

9 0. L J. 5 : 1922 Oudh 34. 

Construction—Settlement Court. 

- Construction — Settlement Court, 

Where in a claim before ttie Settlement Court 
for under-propt ietary liile tne superior landlord 
admitted the claims buc the couit declared the 
,-lff.'s title lo Such rights subject to payment of 
annual rent without power of mortgage or sale, 
the lat'er restraints are void and ineffectual >0 
O C. 126, Full (Kanliaiya Lai, A. J.C.) Sarju 
Din Fande v. Kamta singh. 

34 1. C. 363 : 3 0. L. J. 187. 

- Construction—Settlement Court 

A settlement decree in iaVO’*r of Hindu widows 
who had applied as heirs of their husbands does 
not enlarge their rights under the Hindu Law ot 
Oudn. (Stuart and Kanliaiya Lai, A. J. Cs.) 
GANESHA V. NAGESHAK BAKSH SINGH. 

19 0. U. 1: 34 I. 0. 257 : 3 0. L. J. 144. 

- Construction—Settlement Court decree — 

Vacation for 5 years—New lease— Rights of suc¬ 
cessor s-m-in teres t — Limitation. 

Where a lessee under a Settlement Court decree 
vacated his position for 5 years aud then bad a 
new lease grafted to him not materially inconsis¬ 
tent with the terms of the Settlement Court de¬ 
cree, the rights of his successors-in-inierest under 
the Settlement Court decree were not destroyed 
or diminished, as the ouster was not long enough 
to bar iheir rights by limitation. (Kanhaiva Lai 
and Sabonadiere, A. J. Cs.) Ram Jiyawan v. 
Mohammad Abdul Hassan Khan. 23 1. c. 231. 

Construction—Stipulation. 

-- Construction of—Stipulation for jewels 

to be worn by the wife w h en required —Suit by 
w*fe for possession—C.P. C. (Act V of 1908), 6. 47, 

Where a razinamah decree in a suit for restitu¬ 
tion of conjugal rights provided that the husband 
was to give certain jewels to the wife to wear 
whenever she required them and the wife 
brought a suit for possession of the jewels. Held, 
that in the absence of an allegation that she re¬ 
quired them fur wearing, the suit must fa'l but 
that the suit ought not to have been dismifcsed on 
the ground that the wife was entitled to use them 
only on certain occasions, and that it was not 
barred by S. 47 of the C. P. C. [Sundara Aiyar, 
J.) Chellammal v. Krishnaswamy Iyer. 

13 I. C. 018 : (1912) M. W. N. 166. 

Construction—Suit for poiieesion. 

- Construction—Suit for possession. 

When a decree in a suit by an eight-anna Co- 
sharer lor khas possession staled that the plain¬ 
tiff's right to an eig.it anna share was declaied 
and he was directed to take khas possession 
thereof. Held, that it was a decree tor joint pos¬ 
session and if he wanted exclusive possession 
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his remedy was by way of a separate suit for 
partition. (Fletcher and Samshul Huda, JJ.) 
Mohendra Nath Pal v. Nasiruddin Mahomed. 

46 I. C. 887. 

Conitraction—Trial. 

■ " “Construction — Trial conditional on pay¬ 
ment of costs. 

A suit for partition was dismissed for non in¬ 
clusion of all joint properties. The Court of Ap¬ 
peal set aside the order of dismissal and remand¬ 
ed the case on condition that plaintiff-appellant 
should pay to | defendant-respondent the sum of 
Rs 200 as costs both for the lower Court and the 
Court f Appeal. Held, that the proper construe tion 
of the order wa^that the case should oe remanded 
and heard upon the issues not already decided 
only on condition that plaintiff paid defendant the 
sum of Rs. 200 and that the Trial Court should 
refuse to proceed with the case uniil the condi¬ 
tion imposed by the Appellate Court had been 
complied with. [Miller , C. J. and Coutts, J.) 
Jogesh Chandra v. Mukunda Lal. 

tl920) Pat. 65. 

Construction—Vagueneis. 

- Construction — Vagueness. 

A decree directing that tale of the right, inter¬ 
est and title of the judgment-debtor reserving the 
prior mortgagor's rights over the property is not 
vague and so it is executable as such. (Piggott and 
Walsh , JJ.) Shahebzad Singh v. Lalsa Singh. 

36 I. C. 152: 14 A. L. J. 324. 

—-- Construction — Vagueness— Executing 

Court, power of, to construe decree—Patent ambi¬ 
guity—Amendment by executing Court. 

The Court of execution must execute the decree 
as it stands. But a decree is open to construc¬ 
tion and, if possible, it may be made to conform 
with the judgment. Where the decree and the 
judgment do not agree the remedy of construction 
i 9 appropriate only if the deciee is ambiguous. 
But if the language of the decree is plain, the 
proper remedy is to apply for amendment of the 
decree. The executing Court should not amend 
the decree under the pretence of interpretation. 
(N. R. Chatterjca and Richardson, JJ.) Shoshi- 
kanta Acharjya v. Sarat Chandra Roy. 

36 I. C. 500. 

-- Construction — Vagueness— Construction 

against Law and Equi'y. 

Where the judgment admits of two meanings, 
it is wrong to construe it in a way which violates 
both law and equity. (Chevis, J.) Uttam Chand 
v. Balla Mal. 60 I. C. 345. 

- Construction— Vagueness. 

A decree which is intelligible should be given 
effect to and it should be presumed to be le¬ 
gally effective lor obtaining the r< lief sought and 
granted. (Wallis, C. J., Abdur Rahim and Srini 
vasa Aiyangar , JJ.) Balide Kamayya v. Pra- 
GADA Papayya. 21 M. L. T. 82: 5 L. W. 558 : 

32 M. L J. 477: 40 H. 259: 37 I. C. 414: 

(1917) M. W. K. 217 and 246 (F. B.). 

-- —Construction — Vagueness — Conformity 

to law, . *■*-••• 


DECREE—Costs. 

A decree should be considered in accordance 
with law. (Benson and Sundara Aiyar, JJ,) Bho- 
garaja v Adappalli Seshayya. 

35 M. 560 : 12 I. C. 123 : 10 M. I. T. 179. 

- Construction — Vagueness—Shares of 

judgment-debtors. 

A decree is not incapable of execution merely 
because it omits to specify the shares of the judg¬ 
ment-debtor in the property decreed, if the de¬ 
cree-holder has secured possession. ( Milra , 
A. J. C.) Amir Ali v. Gopal Das. 54 I. C. 924. 

- Construction — Vagueness—Benefit of 

doubt. 

Where the language of a decree or judgment is 
ambiguous or doubtful the benefit of the doubt 
ought to go to the judgment-debtor. (Kanhaiya 
Lal, J. C.j Gokaran Singh v. Mangli. 

66 I. C. 673 : 8 0. L. J. 407. 

- Construction — Vagueness. 

A decree saying that the personal effect3 of the 
deceased, such as. his sabre, quren, signet ring, 
and personal clothing should go to a certain per¬ 
son was held to mean that the person should get 
such of ihe various articles ol the said descrip¬ 
tion as were ordinarily used or worn by the 
deceased. ( Lindsay, J. C. and Ka«haiya Lal, 
A . J. C.) Suraiya Qadr v. QUdsia Begam. 

24 1. C. 643: 1 0. L. J. 281. 

- Con struct ion-Vagueness--Interpretation 

consistent with law. 

As long as a decree stands, the Court executing 
it can only construe the decree and cannot con¬ 
sider its merits. 11 B. 537; 28 C. 353 Rel. On an 
application tor execution a Court cannot read 
info a degree a provision i.oi contained in it 
merely because such an opinion might be expect¬ 
ed. 19 M. 249 Ref. If a decree is ambiguous its 
interpretation consistent with law will be pre-’ 
ferred to one contrary to law. (Hayward, J. C„ 
and Cohen, A. J. C,) Total Das v. Utumal, 

10 I. C. 975: 4 S. L. R 244. 

Com truction—Withdrawal. 

- Construction—Withdrawal of a ground 

of appeal—Effect of. 

When in a second appeal one of the grounds is 
withdrawn so that a relief granted by the first 
Appellate Court in favour of the respondents is 
acquiesced in, but the second Appellate Court sets 
aside the lower Appellate Court's decree and res¬ 
tores the decree of the Court of first instance, the 
decree of the first Appellate Court so far as it 
granted the relief not challenged by the appellant 
becomes final. (Per Walsh, J.) A decree of a 
Court cannot operate upon a subject-matter 
which was not before the court or upon a subject 
matter which is withdrawn by the parties 
though present in the pleadings. (Piggott and 
Walsh, JJ.) Muhammad Maraf v. Sultan A* 
MED. 34 i c. 344. 

Cost*. 

- -Costs—Set off. 

A plaintiff .whose sail was decreed on payment 
of certain ’specified sum was held to be entitle® 
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to set off the balance against the costs payable to 
him. (Batter ji, J.) Bechai Singh v. Shamu Nath. 

10 I. C. 454. 

—- Costs—Order for—Several respondents. 

If costs are awarded against a number of res¬ 
pondents without indicating the proportion in 
which those costs shall be borne by the different 
respondents such an order is always taken to 
mean that the respondents are jointly and seve¬ 
rally liable for the costs, and the cider for costs 
may be executed against any one of them, who 
will have a right of conti ibution against the 
others in a case of this nature. (Dawson Miller , C. 
7. and Muilick, 7.) The Midnapore Zemindary 
C o. i>. Madan Marwadi. 

(1923) Pat. 17 : 1923 P. 215. 

Date of. 

-Date of appeal. 

The date of the original decree and the valua¬ 
tion of the appeal are far more material than the 
grounds of appeal lor determining whether the 
appeal is to be treated as one against the preli¬ 
minary or the final decree or against both, 
(Spencer, 7.) DamodaR Padhand v. Haribandhu 
PATNAIK. (1921) M. W. N. 558: 70 I. C. 392: 

14 L. W. 389. 

—— ■■ ■Date of—Money decree against different 
defendants . 

A money decree against different defts. at 
different limes is not a consolidated decree 
against all for purposes of the Limitation Act 
and limitation in respect of each decree runs 
from the date on which it was passed. (Benson 
and Sundara Aiyar, 77.) Sambasiva Iyer v. 
Muhammad Hussain. &1 I- C. 917. 

Dependent-judgment. 

, ■ Dependent-judgments — Decrees based 
on a decree reversed in appeal—Effect of. 

When a decree has been passed determining 
the extent of recurring liability in one suit and 
the decision is under appeal, other decrees passed 
0n the authority cf the first decision stand su¬ 
perseded by the decree passed in appeal and the 
fact that the subsequent suits were decided on 
the authoiity ot the first decision and not on the 
ground of res judicata makes do difference. 
(Wallis, C. Ji and Kumaraswami Sastri, 7 ) 
Zemindar, Pangidigudem v. Venkatappaya. 

64 I. C. 047 : 37 M. L. J. 691. 

Divorce. 

• —— Divorce—Proced ure. 

In all divorce cases the petitioner must come 
into the witness-box, petitioner must be sworn, 
and he must prove his case because, among other 
things, the Judge has to satisfy himself whether 
there is any collusion between the parties and he 
has further to satisfy himself as to the complete 
truth and honesty of the petition. Where this 
procedure had not been, followed the High Court 
set aside the decree nisi. (Meats , C . 7 , Walsh and 
Kanhaiya Lai, 77.) Howard v. Howard. 

20 A. L. J. 853 : 44 A. 728 : 1923 A. 43 (F.B.) 

Effect of. 

——- Effect of—Instalment decree — Failure 

to pay instalments . 


DECREE -Executability. 

A Court cf Equity can relieve the judgment- 
debtor against the consequences in default of his 
instalments where no injustice will be done to the 
decree-holder. (Maclcod, C. 7. and Shah, J.) 
Narsinha v. Balwant. 

64 I. C. 570 : 23 Bom. L. R 1288. 

- Effect of—Fictitious decree. 

A decree which is fictilious does not require to 
be set aside; for a collusive and fraudulent pro¬ 
ceeding in a couit is not a judicial proceeding and 
is to be treated as availing nothing to the patty 
who sets it up (Greaves and Cuming, 77.) Soshi 
Kumar Sarkhel v. Chandra Kumar Samaddar 
CHAUDHURI. 68 I C 822 : 35 C. L. J. 348. 

- Effect of—Land legistration proceeding 

— Possession—Proof. 

A decree in aland registration proceeding does 
not prove the decree-holder’s possession. It 
proves that the Collector held that he had a right 
to possession. (Cuming. 7.) Seba Das Jana v. 
Bala Dasi. 63 I. C. 608. 

- Effect of — Two conflicting decrees— 

Rights under later to Prevail, 

Where the rights claimed under two decrees, 
both binding on both sides, are in conflict with 
each other the right under the later should pre¬ 
vail. (Sadasiva Aiyar, J.) Rukmani Ammal 
v. Narasimma Iyer. 41 M. L. J. 54 : 14 L. W. 85 : 

63 I. C. 730 : (1931) M. W. N. 487. 

- Effect of—Decree setting aside—Assign¬ 
ment of a mortage bond. 

A decree setting aside an assignment of a 
mortgage bond speaks only from its date and 
does not affect payments made prior to the decree 
but subsequent to the notice cancelling the assign¬ 
ment. (Sadasiva Aiyar and Tyabji, 77.) Ven- 
katasubba Iyer v. Subbahathinam Aiyar 

27 M. L. J. 184 : 
23 T. C. 607 : 1 L. W. 419 : 

15 M. L. J. 381. 

- Effect of—Decree not pul into execution 

— Lapse of timc—Dcclaiahon. 

Where the plaintiff’s title was established by a 
decree of 1907, the fact that the decree was not 
put into execution cannot affect the declaration 
ol wile made therein. The decree would only 
cease to have effect if it was set aside and other¬ 
wise it is erroneous on the part of the Court to go 
behind the decree into the question of title again. 
(Ross. J.) Jhumak Singh v. Mahindra Singh. 

17 I. C. 660. 

Executability. 

- Executability of—Decree for possession 

— Boundones given—Execution. 

When a decree for possession gives the bound¬ 
aries and the property is identifiable, the decree 
cannot be said to be incapable of execution. 
The boundaries should be determined on evi¬ 
dence to be adduced by the parties 19 W. It. 81: 
23 W.R. 285 : 25 W. R. 39 : 2 C. L. R. 134 Diss. 
t Mookerfee and Beadier oft , 77. j Dhayal Chandra 
| Mandal v. Kauri Charan Naskxr. 

| 25 I. C. 58* *. 
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- Executability—Decree for sale but nol 

for possession—Rights of mortgagee. 

Wnere a mortgage decree omits to mention 
that ihe mortgagee will take possession of the 
properly m case the decree is not satisfied by 
sale of the property but declares that the mort¬ 
gagee she II be competent to enter in possession 
of ihe rnoitgaged property and to retain posses¬ 
sion of it till ihe sale taxes place, the decree- 
hjlder is not entitled io get possession by exe¬ 
cuting the decree but he has only a cause of 
action to sue for possession of the property- 
l Scott-Smith , J,) J. Rustomji v. Gurandittamal. 

8 P. L. B. 1915 : 27 1- C. 637 : 

33 P. W. B. 1916. 

“■— —Executability of—Decree directing de¬ 
molition of a wall — Evidence. 

A decree directing the demolition of a wall is 
Capable of execution and the court is bound to 
take evidence to identify the subject-matter. 
(Miller and Sadasiva Aiyar, JJ.) Kandadai 
Ramanuja Chariar v. Praunatharthi Hara- 
chariar. 141. C. 588. 

- Executability—Reciprocal reliefs. 

A decree provided “ that the plaintiff's claim 
be and is hereby decreed for cancellation of the 
bond in suit but the defendant shall have the 
right to recover Rs. 50,000 from the plaintiff's 
property, Held that the latter portion of the decree 
was not a mere declaratory decree incapable of 
execution and that the defendant could execute 
it. (Kanhatya Lai, J. C.) JHANDA SlNGH v. Md. 
Anwar Khan. 1923 Cudh 160. 


Execution. 

Execution—Possession of share decreed 


Partition proceedings—Effect of—Enquiry into 
substituted property. 

A decree though for possession of certain res¬ 
pective shares in a joint estate, may be executed 
in respect of certain executed shares on a subse¬ 
quent partition of the estate without an applica¬ 
tion for amendment of the decree being made to 
the court which passed it. Enquiry as to what is 
substituted property is a question arising within 
the meaning of S 47 of the Code of Civil Proce¬ 
dure tetween parties and relates to the execu'ioi 
and satisfaction of the decree. [Sir John Edge.] 
Rai Baunath Gobnka v. Ravanesiuvar. 

49 I. A 139 : 31 M L T. 43: 

16 M. L. W. 128 : U922) M- W. N. 415 : 

26 C W. N. 806 : 20 A. L. J. 650 : 1 P. 378 : 

43 M. L. J. 124 : 3 P. L T. 6*7 
24 Bom. L B. 974 : 36 C. L J. 1 : 1922 P. C. 54 


Execution- Going behind the decree. 


An execution court cannot go behind a dec»ei 
in the sense, that it cannot aher, modify, or ameno 
its terms. But it is untrue in the sense that ii 
cannot go behind it to ascertain what the decree 
operates upon. [Walsh and Sundar Lai, JJ.< 
Tej Begum v. Sarvi Begum. 37 I. C. 674 : 

14 A. L. J. 1171 


Execution of. 


The legal representative of a decree-holder was 
brought on the record without any .notice »o 
other decree-holders who thereupon applied for 


DECREE—Execution. 

the vacation of the ex-parte order. Held as the 
order was made ex-parte it is open to the decree- 
holders to ask the court to reconsider its deci¬ 
sion and the fact that the previous order was 
made ou the application of the legal representa¬ 
tives would not prevent the court Irom considering 
it when the other decree-holders object. ( Macleod, 
C. J. and Koyajee, J.) Mohan Lal Amrit Lal 
V. Bai Mahaj averi. 1922 Bom. 280. 

- Execution—Declaratory decree or judg¬ 
ment—Remedy by execution not open. 

In ihe case of a decree which is merely declara¬ 
tory and does not require to be earned into 
effect by process ol execution, reihedy by execu¬ 
tion is not open. ( Mookerjce and Chotzner. JJ.) 
Syamacharan Das v. Sataya Prashad Chou- 
DHURY. 36 C. L. J. 101 : 1923 Cal 252. 


Execution. 


In executing a decree, the executing court must- 
be within the four corners of the decree itself. 
[N. R. Chatterjea and Richardson, JJ.\ Maha Raj 
Kumar Shoshi Kanta Acharji Chowdhuri v. 
Raja Sarat Chandra Roy Chowdhuri. 

35 C. L. J. 339. 

--— Execution—Forfeiture clause in com¬ 
promise decree — Relief , if can be given. 

The jurisdiction of the Court to grant relief 
against forfeiture, is not ousted by the mere fact 
that a consent decree for forfeiture has been pass¬ 
ed and it is competent to the Court to grant re¬ 
lief even in execution. [Mookerjee and Panton , 
JJ.) Gopal v. Hari. 66 I. C. 766 : 

34 C. L. J. 167. 

- Execution—Application for final decree 

in mortgage suit is not one in execution. 

All proceedings subsequently to a preliminary 
decree in a mortgage suit and before a final 
decree therein, are proceedings in a pending.suit 
and an application made tbeiein is not one for 
execution (Newbould and Buckland, JJ.) BHUT- 
nath V. Tara Chand. 33 C. L. J. 116 : 

69 I. C. 177 : 25 C. W. N. 695, 


Execution of. 


Where a decree holder wat not entitled by the 
order to take out execu ion for ihe entire decretal 
amount until the disposal of the suit (or the ap¬ 
peal in the suit) which was then pending. Held as 
the sales took place for amounts in respect of 
which there were no decrees existing at the time, 
were illegal and the conrt will be jusiified in re- 
tusing to confirm the sale. The subsequent de¬ 
cision of ihe pending suit in favour of the decree- 
nolder whereby title to the entire sum accrued to 
him would not validale the sale held p'ior to it. 
(It ’oodroffe and Chatterjee, JJ.) Ariatullah v. 


Sashi Bhusan Hazrah. 


65 I, G. 647 t 
24 C. W. H. 73. 


Execution — Executing Court cannot 

amend. 

An executing Court has as such no power to 
amend decrees, even to bring them in conformity 
with the judgment of the original Court ( Chevis , 
/.) Uttam Chand v. Balla Mal. 

60 I. G. 933. 
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- Execution—Revenue Court. 

Execution waa sought on a decree giving cer¬ 
tain areas in certain specified plots of shamilat. 
Defts. failed to gei it set aside. They also . 
failed in a suit (or partition of the s'>amiiat 
as they had more than their share. Held, th'i 
plff.'s right to execute the decree was not affected 
by the deft’s failure. Admission of the plfl. of 
the correctness of Naib Tahsildar’s measurements 
does not mean surrender of the decree, (ftoss/g- 
nol, J.) Harnam Singh v. Bhagwan Singh. 

85 P.L.R. 1916 : 35 I. C. 8«7 : 

163 P. W. R. 1916. 

- Execution — Executing Court cannot go 

behind decree. 

An executing court cannot go behind the decree 
or enquire into the jurisdiction of the court which 
passed the decree. 43 M. 675 Foil. 44 C 627 Not 
foil. (Ayling and Odgers , JJ .) Sami Mudaliar v, 
Muthian Chetty. 16 I. W. 314 : 

43 M. L. J. 293 : (1922) M. W N. 597 : 

1923 Mad. 212. 


.... . 'Execution — Executing court cannot 

amend. 

A Court has no power to amend even obvi¬ 
ous error in execution decree. (Spencer and 
Ramesam, JJ.) Koralla Bachitingam v. 
Koralla Satyanarayanmukthi. 15 L. W. 301 : 

1922 Mad. 186. 

- Execution—Mortgage-decree— Marshal¬ 
ling of securities, question as to—Execution pro¬ 
ceedings. 

Where in a mortgage suit the question as to 
the right of having the securities marshalled was 
not raised and decided, the representatives of the 
party cannot urge their joinder as parties to the 
execution, if they are not joined for raising that 
question and getting it decided at that stage. 
(Lindsay, J. C. and Stuart, A.J.C .) Raza Hussain 
t>. Amahchand Pal. 32 I. C. 715 : 2 0. L. J 593. 

- Execution — Construction. 

An Executing Court has power to construct the 
decree in accordance with law. (Jwala Ptasad 
and Ross, JJ.) Ram Bhugawan Prasad Singh 
v. Ram Nauain. 66 1 C 224 : 2 Pat. L. T. 396. 

. — Execution —C. P. C„ 0. 21, R 5, 

It is necessary to prove the cxaci contents of 
the decree which is alleged to have been passed 
before ordering execution. tMcColl, A. J. C.) 
Maung Chit v . Maung Tha Ku. 

4 U. B. R 135 : 1923 Rang. 113. 

—-- Execution — Concurrent execution is 

Permissible — Discretion. 

There is nothing in the C. P. C. to prevent the 
simultaneous execution of a decree in two or 
more Courts. But it is a matter (or the discretion 
of the Court to permit or refuse such execution 
(Rigg, J.) S. R. M M C.T. Chetty v. Bowsinga, 

18 Bur. L. T. 285 : 63 I. C. 809 : 

11 I. B. R, 16 t 

■ ■ — ■ - - Execution. 

Executing Court cannot go behind decree for 
rateable distribution by rival decree-holders and 


DECREE—Ex parte. 

whether they are fraudulent. ( Macleod, Shah and 
Fawcett , U.) Dattatraya Govindseth v. Pur- 
shottam Narayan Seth. 2<i Bom L. R. 1 : 

46 B. 635 : 1922 B. 31. 

Exparte. 

-Ex parte — Final decree ex parte— Parti¬ 
tion suit—Decree Passed without notice to defen¬ 
dant—Setting aside. 

When a court adjourns a pending suit it is its 
duty to give notice of the adjourned date to the 
parties or their pleaders. Where after the preli¬ 
minary decree in a paitition suit the court ap¬ 
pointed a commissioner for division by metes 
and bounds and on his report being received 
passed a final dercee without notice to the defen¬ 
dant, the ex parte decree is bad and should be 
set aside. (Piggott and Walsli, JJ.) DURGA 
Rrasad v. Uet Ram. 20 A. L. J 912 : 

1923 All. 79 (2). 

——-Ex parte— Setting aside—Dismissal of 

prior application— Summonses not properly 
served. 

Alter the plff.’s application under O. 9, R. 13 
to set aside an ex parte decree against them was 
dismissed for default, they instituted a suit for 
setting aside the decree for fraud: Held, that 
the suit cannot be maintained on the ground that 
the notices were not properly served on them, 
and as no other fraud was established, the suit 
was dismissed. 29 All. 212 Foil. ( Chamier and 
Rafique, JJ.) Ramdhani Misih v. Parmeshwar 
Kurmi. 16 I. C, 5. 

-Ex parte— Fraud — Dismissal of applica¬ 
tion under O. 9, R. 13, C. P. C. 

A suit by the deft, to set aside an ex parte 
decree on the ground of fraud does not lie alter 
an unsuccesslul application to set it aside under 
O. 9, R. 13, C. P. C., if the fraud fer which the 
decree is sought to be set aside was properly in 
issue in the application, under O. 9, R. 13 and 
was’determined upon such application. (Chiity 
and Walmsley, JJ.) Khirode Chandra Ray v. 
Srimati Ashtulabee. 

35 I. C. 557 : 20 C. W. N. 845. 

-Ex parte -Setting aside — Application 

under O. 9, R. 13, C. F. C., proving infructuous -- 
Suit to set aside decree for fraud. 

A plff. whose application to set aside an ex 
Parte decree has proved iuiructuous, can maintain 
a suit to set aside the decree on the ground of 
fraud or aoy other valid reason. 29 C. 475 ; 29 C. 
395 Rel. on. (Mookerjce and Carnduff, JJ.) Bal 
Kishan Lal v. Topeswar Singh. 

15 C. L. J. 446 : 14 I. C 845 : 17 C. W. N. 219. 

-Ex parte— Finality of. 

An ex pa'te decree is final till it is set aside by 
the first Court or the Appellate Court decree. 

I Le Rossignol, J.) Abbas Khan v. NurkhaN. 

60 I. C. 496. 

-Ex parte decree—Setting aside—Frauds 

A regular suit lies to set aside an ex parte 
decree obtained by fraud, (Scott Smith and 
Wilbcrforce, JJ.) Godar Ram ». Ahmed Yar 
Khan. 56 I. 0. 41a, 
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DECREE—Ex parte. 

-Ex parte— Fraud—Substituted service— 

Decree obtained by fraud if liable to be re-opened 
on ground of fraud. 

Where a plff. falsely represents to ihe court 
that the deft, was away in a distant place and tha 
summons should be served on hicn only by sub¬ 
stituted means by advertisement in one of the 
papers of that place, and thus obtains an ex parte 
decree against him, the decree is obtained by 
fraudulent misrepresentation within S. 17 and the 
deft, can re-open the whole matter. [Reid, C. J. 
and Kensington, J.) Mbla Ram v. Ralla Ram. 

75 P. L. R. 1914 : 40 P. W. R. 1914 : 

22 I. C. 549 : 65 P, R. 1914. 

-Ex part e—Setting aside—Fraud—Per¬ 
jury—Rival deoree-holders 

In the absence of collateral fraud and collusion 
by the decree-holder and judgment-debtor it is 
not open to one decree-holder to attack a decree 
obtained by another holder against the same 
judgment-debtor seeking rateable distribution as 
not creating a valid debt and entitling the decree- 
holder to share in the distribution of the assets 
under S. 73, C. P. C. The mere fact that the 
decree was obtained ex parte on perjured evidence 
is not enough to vitiate it. (Sadasiva Iyer and 
Burn, JJ.) Venkatarama Iyer v. The South 
Indian Bank, Ltd. 43 Mad. 381 : 

38 M L. J. 108 : 27 M. L. T. 66 : 

11 L. W. 81 : 56 I. C. 452 : (1920) M. W. N. 92. 

-Ex parte—Setting aside— Suppressing 

faots . 

If a plff. suppresses a compromise from the 
knowledge of the court and obtains an ex parte 
decree against the de*t the latter should sue to 
set aside the decree as such a decree is and might 
be treated as a nullity by the judgment-debtor 
one obtained by fraud. (Sadasiva Aiyar and 
Spencer, JJ.) Subba Iyar v. Kallappam Pillai. 

22 I. C 600. 

•-Ex parte decree—Setting aside—Fraud 

—What is. 

A plff. who knowing his claim to be baseless 
puts a deft, into court and obtains an ex parte 
decree against him, obtains it by fraud and the 
decree on that account is liable to be cancelled. 
The plff. in such a case will not be allowed to 
plead that he was not guilty of fraudulent 
conduct. The very knowledge of the plff. amounts 
to fraud. ( Lindsay , /. C.) M*dari Singh v. 
Ram Ratan. 23 I. C 976 : 1 0. L. J. 92. 

■ -Ex parte decree—Fraud—Non service of 
summons. 

The mere fact that an ex parte decree has been 
passed does not show that there was no service 
of summons on the defendant and if anything, 
the presumption is that the Court passing the 
decree was satisfied that there had been a proper 
service of summons. It is incumbent on a person 
seeking to set aside the ex parte decree in a sub¬ 
sequent decree to prove that it was obtained by 
fraud. ( Ross . J.) Harnarain Pandey v. Nand 
Keshwar Pandey. 


DECREE—Finality of. 

--Ex parte— Setting aside. 

That an ex parte decree is obtained by perjured 
evidence is no ground for setting it aside. Ex 
parte decree can be set aside by a suit only if 
fraud was practised in proceedings in Court and 
defendant was prevented by it. (Das and Adami , 
JJ.) Ram Narain Lal Shaw v. Too v i Sao. 

1 P. L. T. 119 : 2 U. P. L. R. (Pat.) 51 : 

5 F. L. J. 259 : 58 I. C. 182 : <1920) Fat. 98 

-Ex parte— Fraud—Onus — Perjury. 

In a suit to set aside a decree on the ground of 
fraud the plff. must prove that the decree was 
ob ained by some fraud practised upon the Court 
and the fraud was actual, positive and intentional. 
The dishonesty of a claim on which a plff. 
obtains a decree, after following the procedure 
laid down for the trial of suits, cannot justify the 
setting aside of the decree in a subsequent suit. 
(Sultan Ahmed, J.) Mahant Krishna Dayal 
Gir v. Lakshmi Narain. 56 I. C. 270 : 

1 Fat. L. T. 486. 

Finality of. 

- Finality of—Suit to recover money re¬ 
covered under subsisting decree does not lie. 

It is clear and settled law that money recovered 
under a decree or judgment cannot be recovered 
back in a fresh suit or action whilst the decree or 
action under which it was recovered remains in 
force, but this rule o( law rests upon this ground, 
that the original decree or judgment must be taken 
to be subsisting and valid until it has been 
reversed or superseded by some ulterior proceed¬ 
ing. If it has been reversed or superseded, the 
money recovered under it ought certainly to be 
refunded, and is recoverable either by summary 
process or by a new suit or action. The true 
question, therefore, in such cases is, whether the 
decree or judgment under which money was 
originally recovered has been reversed or super* 
seded. (Lord Carson .) Sri Raja Bommadevaka 
Naganna Naidu v. Ravi Venkatapayya. 

45 M. L. J. 657 : L. R. 4 F. C. Rev. 7: 

18 L. W. 913 : 25 Bom. L. R. 1290 : 

50 I. A. 301 : 46 Mad. 895 : 

(1923) M. W. N. 554 : 21 A. L. J. 726 ! 

33 M. L. T. 262 : 28 C. W. N. 568 ; 

1923 F. C. 167. (P.C.). 

- Finality of—Decree passed without 

jurisdiction. 

A decree passed without jurisdiction is not a 
nullity but can be set aside by appeal or revision; 
and till it is so set aside, it is good in spite of any 
defect in the jurisdetion. Plff. sued for accounts 
and valued his suit at Rs. 130. The Munsiff 
dismissed the suit and on appeal, *he District 
Judge passed a preliminary decree and remaided 
the suit for taking accounts. The Munsiff found 
the amount exceeding his pecuniary jurisdiction 
and transferred the suit to Sub-Judge who 
ignored the District Judge’s order and ordered a 
fresh trial ot the suit. Held, that the proceed¬ 
ings on the valuation were not ultra vires that 
the Sub-Judge ought not to have ignored the 
District Judge’s order but should have acied on 
the preliminary decree of the District Judge 
(Le Rossignol, J.) Ramji Lal v. Bujan Lal. 

60 L C. 352. 


1 Fat. L. R. 127 : 1923 F. 406. 
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DECREE—Finality of. 

- Finality of—When can be challenged. 

A decree ooce granted, cannot be challenged 
as based on a nullity and a decree based on a 
void mortgage cannot also be challenged if not 
set aside od appeal. (Le Rossignol , Broadway 
and Wtlbcrforcc , JJ.) Karori Mal v, Ramji 
Lal. 2 Lah 53 : 3 Lah. L. J. 68 : 

59 I. C. 812 : 41 P. W. R 1921. 

- Finality of-Consent decree—Order pass¬ 
ed by consent —Effect of—Subsequent retraction. 

Where a judgment-debtor consents to his 
money being paid over to the decree holder on 
furnishing security for restitution and in con¬ 
sequence the decree-holder furnishes the required 
security, it is not subsequently open to the judg¬ 
ment-debtor to withdraw that consent. An order 
passed by consent is conclusive between the 
parties. 8 C. 51, 6 A. 269, 7 A. 102, 18 A. L. J. 625 
Ref. ( Daniels and Wazir Hasan, A. J. Cs ) Rani 
Bijai Raj Koer v. Thakur Jai Indra Bahadur 
Singh. 9 0. L. J. 6 : (1922) Oadh 34. 

•- Finality of. 

Mistakes in plaint re-produced in judgment 
and decree can be executed by Court if real 
points are not affected. (Kanhaiya Lal, J. C.) 
Pahalwan biNGH v. Ganga Baksh Singh. 

8 0. L. J. 416, 

Form of. 

- Form of—Suit against legal represen¬ 
tatives. 

A court which finds in a suit upon a bond 
against the representatives of the executant that 
the bond was genuine should not abstain from 
passing a decree on the giound that the deceased 
executant has left no assets but pass a decree 
against the assets of the deceased, if any, in the 
hands of the delendant. 1 Rafique, J.) Basti ram 
v. Rustam Singh. 56 l. c. 518 : 

2 U. P. L. R (A.) 146. 

- Form of—Contribution suit. 

In a suit for contribution the sums cf the lia¬ 
bilities of the different parties, plffs. and defts. 
must be sepaiately ascertained. A joint decree 
ahou'd not be made in favour of the plaintiffs 
against the deiendants. (Mookcrjce and Beach- 
croft, JJ) Matungini Debi v. Bkojeswar 
Banerjeb. 27 I. c. 22 : 20 C. L. J. 205. 

- Form of—Specific Performance—Contract 

for sale of land. 

In a suit by the vendor for specific performance 
of a contract of sale the form of the decree is that 
plff. is to be at liberty to prepare and to execute 
a conveyance to the deft, as an escrow to be deli¬ 
vered on payment of the purchase money within 
the time limited and the deft, is to pay the pur¬ 
chase money after the conveyance is ready, if the 
contract contains a term for the payment of the 
purchase money before execution of the convey¬ 
ance. There should be a direction that the deft, 
should pay followed by a direction -that the 
conveyance should be executed after payment. 
(Wallis, C. J. and Seshagirt Atyar, J.) Bhash- 
YAKARLV NAIDU V. NuNGAMBAKAM ANDALAMMAL. 

35 M. L. J. 89 : 9 L. W. 19 : 

49 I. C. 885 : (1918) M. W. K. 896. 


DECREE—Form of. 

- Form of—Suit on promissory note—Con¬ 
ditional decree on furnishing indemnity — Pro¬ 
priety of. 

Plff. sold land to deft, and obtained f torn the 
latter a promissory note. During the pendency 
of the suit a third person challenging the sale 
plff. sued deft, on the promissory note. Court 
gave plff. a decree conditional on his indemnify¬ 
ing the deft, in case the latter lost the property 
purchased by him. Held, that the condition 
attached to the decree was just and proper and 
that the Court had power to pass such a decree. 
(Spencer and Srinivasa Iyengar, JJ.) Parama- 

sivam Pit. la t v. Subayya Nadar. 43 I. C. o51. 

% 

——Form of—Relief going beyond terms of 
plaint — Appeal. 

Couits should determine by their decrees, the 
rights of parties as definitely as they can, by the 
evidence before them but a decree is not illegal 
merely because it is not mere specific. The relief 
claimed in the plaint in a suit by Hindu against 
Muhammadans was to restrain the latter by an 
injunction from interfering with the former’s 
celebration of the Manamman festival near a 
mosque with music. The decree extended the 
scope of the injunction by the words “and to carry 
on the precession with music without any restric¬ 
tion as to time" implying there by a right to go 
in procession wito music past the mosque. Held, 
that the decree awarded a larger relief than that 
claimed in the plaint and ihe word ‘‘carry on the 
procession with music *' must be expunged. 
(Ayling and Napier , JJ.) Mahomed Hanif 
Saheb v. ANagappa Mudali. 35 I C. 106. 

- Form of — Indemnity—Cos Is of litiga¬ 
tion. 

Where a deft, agrees to indemnify plff. against 
the costs of a litigation and ihe plff. brings a 
suit on the contract of indemnity. The decree 
must be made conditional on the plffs assigning 
to the defendant the decree obtained by the plff. 
against the third party. (Benson and Sundara 
Iyer, JJ ) Sivasubramania Mudaliar v. Soma- 
SUNDARAM. 21 I. C. 442 : 26 M. L. J. 422. 

- Form of—Points left for determination 

in execution— Legality—Material irregularity — 
Revision, 

It is illegal to pass a decree which without 
determining finally the questions in issue, leaves 
certain points to be determined in execution pro¬ 
ceedings; the passing oi such a decree is a 
material irregularity which would warrant the 
interference of the High Court in revision under 
S. 115, C. P. C. (Phillips, J.) Karupa Pad- 
AYACHI V. SlNARATHAMAL. 12 I. C. 136 : 

10 M. L. T. 567. 

- Form of—Conditional decree—Vendor 

and purchaser. 

It is doubtful whether a conditional decree can 
be passed in favour of the purchaser, on condition 
of his paying purchase money, when there is a 
registered sale deed. (Benson and Sundara 
Aiyar, JJ.) Muthia Chetty v . Sumavbthiam 
Chetty. 36 M. 625 : 11911) 1 M. W. N. 228- 

9 M. L. T. 378 : 10 I. C. 662 : 21 M. L. J. 236. 
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DECREE—Form of. 

-- Form of—Suit lor setting aside sale. 

The form of decree in a suit to set aside a sale, 
the consideration of which is proved to have not 
been paid but do fraud is proved, is that plff. on 
payment of Court-fee shall get decree for the 
amount of consideration. [Lyle, A. J. C.) Mumtaz 
Ali v. Dullah. 55 I. C. 634 : 7 0. I. J. 289. 

- Form of—Postscript. 

The postscript attached at the foot of the decree 
of the same date and signed by the Judge is pait 
of the decree. (Kanhaiya Lai, A. J. C.) Deputy 
Commissioner. Fyazabad v. Jagjiwan Basksh 
Singh. 33 I. C. 461 : 19 0. C. 49. 

- Form oj — Defts. conspiring to keep piff. 

out of possession. 

Where the defts. are found to have kept the 
plff, out of possession of the land in suit, a jo ; nt 
decree for mesne profits con be passed against 
them. (Das and Adami, J J.) Dinanath Sahai 
v. Mayawati Kuer. 2 Pat L. J. 143 : 

6 Pat. L. J. 54 : 60 I C. 346 : (1921) Pat. 69. 

- Form of—Duty of court—Maintenance 

decree. 

Decrees, should be drawn up so as to make 
them self contained and executable without re¬ 
ference to any other document, but if not so 
drawn up, it would not be necessarily bad. (Mul- 
lick and Thornhill , JJ.) Mahainaya Prasad 
SlNHA V. SUKHDAI KOER. 46 I. C. 169. 

- Form of—Decree of lower Court affirm¬ 
ed. 

An appellate decree should embody so much 
of the decree of the lower Court as is intended 
to affirm, and this should avoid the necessity of 
reference to the decree of the Trial Court (Rigg, 
J.) Lall Dwarkadas v. Burma Railways Co. 
10 L.B.R. 280 : 62 I. C. 299 : 13 Bur. L. T. 173. 

Fraud. 

- Fraud —Ex parte— Whether can be im¬ 
peached in defence. 

An ex parte decree may in a subsequent claim 
of the plff. be impeached on the ground of fraud 
by the persons against whom it was obtained. 27 
C. 11 Foil. (Mookerjee and Roe. JJ.) Girja Kanta 
Chakrabatty v. Mohim Chandra Acharyya. 

20 C. W. N. 675 : 35 I. C. 294 : 

23 C. L. J. 587. 

—- Fraud — Remedy-of deft. 

If a decree is obtained by fraud, the remedy 
would be by way of review or by a suit framed 
for the purpose. (Holmwood and Chatterjee, JJ.) 
Jasoda Dassi v Rameswari Dassi. 

13 I. C. 374 : 14 C. L. J. 603. 

-— Fraud—Decree set aside—Original suit 

whether revived. 

The fact that a decree is set as'de on the 
ground of fraud does not have the effect of re¬ 
opening the original suit. (Scott Smith, J.) Net 
Ram v. Ahmed Yarkhan. 33 I. C. 890 • 

32 P. W B. 1916. 

J- Fraud—Setting aside. 

In a suit to set aside a decree on the ground of 
fraud, the plff* must prove that the fraud was 


DECREE—Minor. 

extraneous to the decree. (Jwala Prasad , /.) 
JAGARNATH PRASAD V. BaHURANI. 62 1.0. 594. 

- - Fraud —Compromise decree obtained by 

fraud — Effect. 

Though a deft, does not attempt to set aside a 
compromise decree obtained by fraud he can 
raise the plea of fraud in a subsequent claim 
made against him on the basis of that decree. 
[Atkinson, J.) Ram Ratan Singh v. Khale Lal 
Gope. 391. C. 891. 

- Fraud—Setting aside—Jurisdiction of 

Court. 

Every Court can treat as nullity a judgment 
which is or can be shown to be obtained by clear 
and manifest fraud. ( Twomey , C.J. and Robinson, 
J.) Maung Kyaw Kin v. Aminul Haq. 

10 L.B.R. 253 : 62 I. C. 63: 13 Bur. L. T. 1988. 

Merger. 

- Merger—Decree of trial Court—Appeal 

—Dismissal for default. 

A decree of a trial Court is merged in the 
decree of the Appellate Court whether it confirms, 
amends or reverses the original decrees and it 
is the appellate deciee that can be executed. 
This will not apply when appeal is dismissed for 
default. Then the decree of the Appellate Court 
cannot be said to adopt the decree of the trial 
Court the order of dismissal not being a decree. 
(Mookerjee and Cuming, JJ.) Syam Ma^dal v, 
Satinath Banerjee. 44 C. 954 : 24 C. L. J. 523: 

38 I. C. 493: 21 C. W. ». 776. 

Minor. 

- -Minor—Ignorance of real facts—Rights 

of parties. 

A person instituted a suit against his brother's 
widow, a pardanashin womat*. and her minor 
daughter claiming his estate on allegations which 
were in fact untrue and in which he had no 
honest belief. The plamtiff induced the mother 
to enter into a compromise on behalf of herself 
and her infant daughter and a decree was passed 
accordingly. Held , that the rights of the minor 
daughter were in no way affected by the com¬ 
promise and she could sue to set aside the decree. 
(Sir John Edge.) Gunjeswar Kunwar v . DURGA 
Prasad. 

45 C 17 : 22 M. L. T. 403 : 22 C. W. N. 74: 
26 C. L. J. 567 : 16 A L. J. 1: 34 M L. J. 1 : 
20 Bom. L. R. 38 : (1918) M. W. N. 16 : 

7 L.W. 94 : 4 P. L W. 1 : 42 I. C. 849: 

44 I. A. 329 (F.C.), 

- Minor—Re opening case of. 

Where a minor is not represented in a prior 
litigation by a duly appointed guardian ad litem 
under O. 3, R. 3 of the C. P. C. and a compromise 
decree not sanctioned as required by O 3, R. 7 
of the C. P. C. is passed the decree is not binding 
on the minor and in a suit to declare its Invalidity 
the minor is i emitted to his original rights as 
they stood before the compromise. (5*r John 
Edge). Partab Singh v. Bharunti Singh. 

35 A. 487: 40 I. A. 182: 16 0. C. 347: 

17 C. W. N. 1165: 14 M. L. T. 222: 
25 M. L. J. 492 : 11 A. L J. 901: 18 C. I. J. 884: 

15 Bom. L. B. 1001: 21 i. C. 288: 
(1913) M. W. H. 785 tP.C). 
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DECREE—Minor. 

- Miner—Defrauded by manager—Suit to 

set aside decree in Civil Court. 

If the managing member of a joint Hindu 
family practised a fraud upon the infant mem¬ 
bers of the family in paitition proceedings in the 
Revenue Courts and obtained a larger share 
himself, the minors on attaining majontv, can 
sue in the Civil Court tor a declaration that the 
properties were still joint, the suit is not barred 
by S. 233 K. of the U. F. Land Revenue Act. Per 
Walsh , J .—Once it is established that, whether by 
his own fraud or by neglect amounting to reck¬ 
lessness or wilfulness on the part of the guardian, 
the managing member of a joint Hindu family, 
has robb. d the infant members of the family, no 
question of procedure or technical refinement can 
be allowed to stand in the way of the Civil Couit, 
before which the matter is brought compelling 
him to restore the proceeds ot his robbery. 
(PiggoU and Walsh, JJ.) Raghunandhan Ahir 
v. Shkonandan Ahir. 41 All. 182: 

49 I. C. 306 : 17 A. L. J. 97. 

- Minor—Setting aside — Grounds. 

Fraud must be proved if the decree is to be set 
aside where tne infant was properly represented 
in the suit. ( Richards, C.J. and Rafique , J.) Beni 
Prasad v. Lajjaram. 

14 A. L. J. 438 : 35 I. C. 63 : 38 A. 4o2. 

—- Minir—Negligence of guardian. 

Where a minor was represented in a suit by a 
duly constituted guardian competent to act as 
such, he is as much bound by the decree passed 
in the suit a-, he would have been if he were of 
full age. If the guardian neglected to support 
the case of the minor, but there is uothing to 
show that he did so deliberately, that circum¬ 
stances alone would Dot entitle the minor to 
avoid the opearlion of the decree. [Banerjee,J.) 
Chandar Sekhari Tewari v. Balakdhak 
Dubay. 16 I. C. 611 : 10 A. L. J. 149. 

- Minor—Negligence of guardian. 

An infant plff. is as much bound as an adult by a 
judgment or order in a cause, even though there 
may have been irregularities in the conduct ot 
it, in the absence of fraud or gioss negligence on 
the part of his next friend. But in special circum¬ 
stances, the iniant may be allowed, on coming of 
age, to amend his claim or to institute a fresh 
action. An application for review of judgment 
is appropriate generally where it is possible that 
by a reconsideration of the judgment, minor’s 
rights, which were lost by the Iraud or negligence 
of the guardian can be restored. Wfiere, on the 
other band, the plff.’s object is to unripe a transac¬ 
tion which formed no part of the pioceedings in 
the former suit and which had nothing whatever to 
do wiih that suit, it is oovious that an application 
for the review of the proceedings in that suit 
would be utterly ineffectual.!*/ ookerjee and Beach- 
croft, JJ.) JOGESHWAR NaRAIN V. ROY RADHA 
Raman. 16 I. C. 643, 

“ Min or—R ePresenta lion—Defect i n. 

Where a decree has been made against a minor 
dhly represented by his guardian and the minor 
on attaining his majority seeks lo set aside that 
decree by a separate suit, he can succeed only on 
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proof of fraud or collusion on the part of his 
guardian. If the guardian neglected to support 
the case of the minor and there is nothing to 
show that he did so deliberately, that circumstance 
alone would not entitle the minor to avoid the 
operation of the decree (Scott Smith, J ) Imam 
Din v. Puran Chand i Lah 27- 

84 P. L. R. 1920 : 65 I. C 833 : 37 P. W. R. 1920 ’ 

- Minor—Negligence of guardian—Onus. 

If a minor is properly represented by a next 
friend or a guardian for the suit and there is no 
fraud or collusion on the part of the next friend 
or guaidian and he is not guilty of gross negli¬ 
gence, the minor is as much bound by a decree 
or order made in a suit or proceeding to which 
he is a party as if he were of full ag**, and it can 
be executed against him or his property as the 
case may be, in accordance with law. It is not 
the dutv of a guardian ad litem to raise frivolous 
or untenable defences. The amount of care and 
attention which a guardian is expected to bestow 
upon the case of his ward is the same as a rea¬ 
sonable person would bestow on his own case. 
[Shadi Lai and Martincau , JJ.) Bihari LaL v. 
Amin Chand. 52 I. c. 346. 

- Minor—Negligence of guardian. 

The general rule entitling an infant to impeach 
a decree passed against him on the ground of 
fraud and negligence of his guardian is not appli¬ 
cable to a case where the person impeaching the 
decree was at the time of the judgment an adult 
and treated as such notwithstanding that he was 
an infant at the time the previous action was 
brought. (Shadi Lai and Wilbcrforce , JJ.) 
Khadi/a v. Fidvatuz Zohra. 

49 I. C. 707 : 24 P. R. 1919. 

- Minor — Setting aside—Negligence of 

next friend—Decree not res-judicata. 

Several persons, one of whom was a minor re¬ 
presented by a next friend, sued for possession of 
property ; owing to an omission in the decree the 
minor was deprived ot property to which he was 
entitled as shamilat. The next friend did not 
appeal against the decree at the first Court. The 
mioor on attaining majority sued for recovery of 
his share of the shamilat. Held, that the next 
friend was guilty of gross negligence, that the 
plff. was not precluded from suing for shamilat 
by the lact that he tried first to obtain it in other 
ways but that plff. was not entitled to more than 
his own share of the shamilat. (Le Rossignol and 
Martineau. JJ.) Tika Ram v. Yasin Khan. 

49 I. C. 420 : 19 P. W. B. 1919. 

- Minor—Negligence of guardian. 

Where negligence of the next friend or guar¬ 
dian of a minor is proved, the prior decision 
against the minor does not operate as res- 
judicata. A guardian cannot be said to have 
been negligent in not preferring an appeal from 
a decision against the minor where there is little 
chance of success on appeal. (Scoff Smith and 
Leslie Jones, JJ.) Ismail v. Sultan Bibi 

103 P. B. 1017 : 156 P. W. B. 1917 : 

43 I. C. 354 : 6 P. L. B. 1918. 
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- Minor—Setting aside decree partially. 

A minor can seek to avoid the decree in toto 
and not in part only. [Ayling and Tyabji, JJ.) 
Davalaru Vijaya Ramayya v. Davalaru Ven¬ 
kata Subba Row. 39 M. 853 : 32 I. C. 881 : 

30 M. L. J. 465 

- Minor—Negligence of guardian. 

A guardian setting up a false plea of adoption 
when he could have set up a will which gave 
him a moiety of the property in a suit to recover 
possession of property, is guilty of gross negli¬ 
gence and the decree does not bind the minor. 
(Sankaran Hair and Spencer. JJ.) Gottepati 
SUBBANNA V, GOTTEPATI NARASAMMA. 

26 I. C. 16 : 27 M. L. J. 486. 

- Minor — Representation by guardian ad 

litem—Ex parte decree. 

Where a minor deft, in a suit is properly re¬ 
presented the mere lact that his guardian ad litem 
allowed an ex parte decree to be passed against 
him to impeach the decree by means of a subse¬ 
quent suit, unless he succeeds in establishing 
that in the previous suit his guardian was guilty cf 
negligence in the conduct of the suit, i. e.. that he 
could have made a valid defence or produced 
evidence in support of it with some chance of 
success (Kanhaiya Lai. A J. C.) BaJ! Nath v. 
Radha Raw an Prasad. 43 I. C. 563. 

- Minor — Negligence — Partial setting 

aside when permissible. 

Where a guardian ad litem of a minor deft, is 
guilty of negligence and no attempt is made by 
him to protect the interest of the minor in the 
suit, the decree can be avoided by the minor. If the 
decree cannot be split it will be vacated against 
all the parties including the minor. (Jwala 
Prasad. J.) Bhairo Prasad Sahu v, Rama- 
chandra Prasad. 45 I. C. 253 : 4 P. L. W. 373. 

-Setting aside. 

Collusive Decree. 

Compiomise decree. 

Effect of. 

Execution Sale. 

Forum. 

Fraud. 

Grounds. 

Jurisdiction. 

Minor. 

Mistake. 

Sight to sue. 

Suit. 

Setting aside—Collurive decree. 

- Setting aside—Collusive decree—Con tem- 

piated fraud not carried out — Effect. 

Where the contemplated fraud has not been 
effected a party to the fraudulent transaction does 
not lose his right to be relieved from the effect of 
such a transaction. Deft, got a collusive decree 
against plaintiff promising to execute it only 
against the plff.’s brother but took out execution 
against plff. himself. In a suit by plff. to have the 
decree declared void and of no effect, held that 
even if plff. could not impugn the decree he was 
entitled to relief having regard to the agreement 
that it could not be enforced against him. ( N. 
Chatterjee and Mullick , JJ.) RaJabali v. Hedayat 
Ali. 19 O.W.N. 1151 :291. C. 699 : 22 C.L.J. 197. 
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- Setting aside—Collusive decree. 

The mere fact that a decree is based on special 
oath does not make it a collusive decree nor does 
the fact that a sale deed on the basis of which a 
decree is obtained is nominal, necessarily lead to 
the conclusion that the decree was obtained 
collusively. ( Mittra. A. J. C.) Dhodiram 
Mangniram v. Ramgopal KaNIRAM, 

3 I C. 960. 

Setting aside—Compromise decree. 
- Setting aside—Compromise decree — Mis¬ 
apprehension of oounsel—Effect. 

Where under a bona fide mistake, the counsel 
in a case entered into a compromise, and before 
the decree was drawn up they wanted to with¬ 
draw their consent, the court wilt allow it und 
hear the matter again. If they sign the decree a 
fresh action is usually necessary to set it aside. 
(Heaton. A. C. J . • and Mar ten. J.) Jamshedji 
NAOROJI V. SORABJI NAORJI. 

25 Bom. L. R. 1137. 

- Setting aside — Compromise decree — 

Mistake—Utiilalcral mistake—Effect of revival 
o) suit. 

The law requires men in their dealings with 
each other to exercise proper vigilance and to 
apply their attention to those particulars which 
may be supposed to be within the reach of their 
observation and judgment and not to close their 
eyes to the means oi information which are 
accessible to them. Where two,parties are at arms 
length, either of them may prima facie remain 
silent, and avail himself of his superior knowledge 
as to facts and circumstances equally open to the 
observation of both or equally within the reach 
of their ordinary diligence. A consent decree 
could be set aside only on a ground which would 
justify a cancellation of the agreement on which 
the decree is passed. Though a suit does not lie 
to set aside a decree in a previous suit on the 
ground that the judge in passing that decree 
made a mistake, vet as an agreement may be 
rectified for an appropriate misiake so may also 
the consent decree based upon such agreement. A 
mistake on the part of one party only, not caused 
or actively assisted by the act of the oiher party, 
cannot invalidate the agreement or the decree 
based thereon. 43 C. 217, 34 C. L. J. 257: 8 C.W. 
N. 473: 34 C. 70, 3 Pat. L. J. *65 Ref. When a 
consent decree is set aside, the effect is to revive 
the original suit which was terminated by the 
compromise decree. 2 C. 184: 6 C. 687: 9 0 810 : 
11 C L.J. 456 ; 15 C. L. J. 217 ; 22 C.L.J. 313, 39 
M. 823 Rel. (Chatterjee. C. J. and Panton. J.) 
Major A. Y. Reily v. Golabkhan. 

27 C. W. N. 575 : 1923 Cal. 645. 

- Setting aside—Compromise decree — Ex¬ 
cess of jurisdiction. 

A consent decree passed in excess of the juris¬ 
diction of the Court can be set aside by a suit. 9 
I. C. 210 : 5 I. C. 236 Rel. (Richa dson. J.) JaGA- 
dananda Asram v. Rajendra Roy. 

20 I. C. 396. 

Setting aside—Effect of. 

- Setting aside—Effect of—Compromise 

decree — Status quo ante. 
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Where a compromise entered into by the 
father of a minor who was acting as his guardian 
ad litem without the sanction of the Court under 
O. 32 R. 7 of the Code of 1908 (S. 462 of the old 
Code) is set aside at the instance of the minor, the 
parties are relegated to their rights as at the date 
of the compromise and the suit must be tried out. 
{Mr. Ameer Ali) Ganesha Row v Tuljaram 
Row. 36 Mad 295 : 40 I. A. 1«2 : 

17 C. W. N. 765 : 11 A. L. J. 589 : 18 C. L. J. 1 : 
15 Bora. L. R 626 : 14 M. t T 1: 26 M. L J. 150: 

191. C. 515 : (1913) M. W. N. 575 (P. C.). 

- -Setting aside—Effect of—Position of par - 

iies—C. P. C.. 0. 23. R. 3. 

Where an exparte decree obtained by plaintiff 
fraudulently concealing an adjustment of the suit, 
is set aside the original suit is revived, tbe parties 
restored to their position they occupied on the day 
of ex Parte decree was made and the arrangement 
between the parties, namely that the plaintiff to 
withdraw from the suit should be carried into ef¬ 
fect by a decree under O 23, R. 3 of the C. P. C. 
without fresh investigation. (Mukherjee a .d 
Walmsley, JJ.) Nistrani Dasi v. Mohendra 

Nath Kar. 47 I. C. 535 : 28 C. L. J. 158. 

- Setting aside—Effect of. 

The setting aside of a decree against a minor on 
the ground of fraud docs not necessarily mean 
the revival of the former suit. 15 C. L. J. 217 ; 
1L C. L. J. 346 ; 39 A. 8. Dist. 10 B. 38 Foil. 

(Chevis, J.) Abdul Hakim v. Shugan Chand 

- . 50 I. C. 321. 

- Setting asde—Effect of — Minor — Reviv¬ 
al of suit. 

The effect of avoidance of a decree as not bind 
ing on a minor is to relegate him to his original 
rights and to enable him to require the suit to be 
proceeded with. (Ayling and Tyabji, JJ .) Davu- 
luru Vijaya Ramayya v. DavUluku Venkatta 
SUBBA Rao. 39 Mad. 853 : 32 I. C. 881 : 

30 M. L. J. 465. 

Setting Aside—Execution Sale* 

- Setting aside—Execution sale. 

A judgment debtor cannot impeach a decree af¬ 
ter it is executed and the sale has taken place 
under it. (Mookcrjee and Ca^nduff. JJ.) Beni 
Madhab Roy v. Bissesswar Bharati 

16 C. L. J. 42 : 15 I. C. 436: 17 C. W. N. 84. 

Setting aside—Forum. 

- —Setting aside — Forum. 

A suit to set aside a decree on the ground of 
fraud need not be brought in the Court where the 
decree was obtained but might be brought in any 
Court within whose jurisdiction a portion of the 
fraud was committed. Obiter ; A suit to set aside 
a decree on the ground of fraud can be brought 
in a Court other than the one which passed the 
decree where the property of the plaintiff situate 
within the jurisdiction of the former Court is at¬ 
tached in execution of that decree. 25 All. 48 : 
41 Cal. 990 ; 28 Cal. 475 ; 29 Cal. 395 ; 8 C. Li J. 
485 ; 14 C. W. N. 693 Foil. In a suit to set aside 
a decree on the ground of fraud the plaintiff can¬ 
not succeed merely on proving that the summons 
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was not served on him. (C/iamier and Piggott, 
JJ.) Jawahir v. Neki Ram. 37 All 189.’ 

28 I. C. 602 : 13 A. L. J. 190. 

- Setting aside—Forum—Superior and 

inferior Court. 

A suit to obtain a declaration that a decree pas¬ 
sed by a Court was obtained by fraud and is not 
binding on the plaintiff can be brought in a court 
of inferior jurisdiction to the Court which passed 
the decree, provided the subject matter is other¬ 
wise within the jurisdiction of the Court, in which 
the suit is instituted. 41 M. 213 Foil. (Abdur 
Rahim and Bakewell, JJ.) Pilla Kakkadu v. 
Vedula Chendrayya. 24 M. L. T. 254 : 

51 I. C. 536 : (1918) M. W. N. 562. 

- Setting aside — Forum—Jurisdiction of 

inferior oonrt to set aside a decree of superior 
Court — Fraud. 

An inferior Court has jurisdiction to set aside 
the decree passed by a superior court if obtained 
by fraud, provided it is otherwise competent to 
try the suit Every court whether superior or 
inferior is equally cjmpetent to treat as a nullity 
any judgment which can clearly be shown to 
have been obtained by fraud. 33 C. 180 ; 30 C 
369 ; O. A. from 26 C 891 ; 25 A. 48 ; 37 4. 189 : 
11C. W. N. 579 ; 14 C. W. N. 695 ; 28 M. L. J. 
410, Foil, case law discussed. ( Spcnctcr and 
Srinivasa Aiyangar, JJ.) ARUNACHALAM Chetty 
v. Sabapathy Chetty. 41 Mad. 213 : 

6 L. W. 368 : 41 I. C. 937 : 33 M. L. J. 499. 

- Setting aside—Forum—Cause of action. 

There is no absolute rule that no decree could 
be impeached by suit save in the Court in which 
it was passed The suit might be brought in any 
Court in which the cause of action arises or 
wheie a portion of the property affected is situate. 
(Wallis. C. J. and Hannay, J.) Arunachelam 
Chetti v. Vellappa Thambiran. 

18 M. L. T. 135 : 28 I. C. 337 : 28 M. L. J. 410. 

- Setting aside—Forum— Jurisdiction of 

court. 

One court can set aside a decree passed by an¬ 
other court only when it finds that the court pass¬ 
ing the decree was prevented by fraud from as¬ 
certaining toe true tacts of the case. Without 
such proot, there is no jurisdiction to enter into 
the proceedings of another court. The effect of 
setting aside a decree for fraud is to destroy the 
whole proceedings including the plaint and no 
further proceedings can be maintained upon the 
plaint. ( Chapman and Roe , JJ.) Chandi Prasad 
Misra v. Govind Sahajj. 39 I. C. 791 : 

1 P. I. W. 499! 

- Setting aside — Forum. 

A suit to set aside a decree on the ground of 
fraud can be brought in a Court of inferior grade 
to the one which passed the decree provided 
such inferior Court has jurisdiction as to the sub¬ 
ject-matter of the suit. 41 M. 213. (Kemp and 
Raymond . A J.Cs) Bhai Chainrai v. Mussam- 
MAT Devibhai. 52 I. C. 916 ; 13 S. L. B. 144. 
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Setting aside—Fraud 

- Setting aside — Fraud — Jurisdiction — 

Objection to —Distinction between irregular exer¬ 
cise and want of jurisdiction. 

Where a person is ex facie a party to a decree 
absolute on a mortgage, which was passed after 
hearing hs objections, he could not sue to set 
aside the decree on the ground that at one stage 
of the case he was not properly heard In the 
absence of fraud practised on the Court or of 
total want of jurisdiction in the Court, it is not 
competent to a party to a decree to sue for its re¬ 
scission and destruction. A mere error in the 
decree or an irregularity in the procedure which 
led up to it, is not sufficient to sustain a fresh 
suit to set it aside. A challenge of the method ot 
the exercise of jurisdiction can never in law 
justify the denial of the existence of such juris¬ 
diction. 27 I. A. 216 Ref. (Lord Shaw.) 
Raj WANT I’RASAD Pande v. Kam Ratan Gir. 

37 A 485 : 42 I. A. 171 : 13 A. L. J. 937 : 

29 M. L. J. 165 : 2 L. W 671 : 18 M. L. T. 173 : 
17 Bom L. R. 754 : 20 C. W. N. 35 : 23 C.L.J 55 : 
30 I. C. 819 : 11915) M. W. N. 736 (P. C.) 

- Setting aside — Fraud—Revenue Court — 

Proceedings—Suit in Civil Court . 

An action can be brought in the Civil Court to 
provide a remedy where a person's rights have 
been infringed by some fiaudulent act of the 
deft, even though fraud was once practised by a 
Revenue Court and would affect the result of 
partition proceedings which are the business of 
the Revenue Court. 25 A. 19 : 23 A. 291 ; 49 I. C. 
30o, Fol. Remedies open to a plaintiff where he 
has been deprived ot his rights owing to the fraud 
of the defendant considered. (Walsh and Stuart , 
JJ .) J u umak Rai v. Bindeshri Rai, 

41 A. 626 : 17 A. L. J. 797 : 51 I. C. 125 : 

1 U. P. I. R. 62. (H. C.) 

- Setting aside—Fraud—N alure of—Per¬ 
jury. 

A suit to set aside a decree on the ground of 
fraud is not maintainable, if the fraud alleged in 
the plaint is that certain 'alse allegations were 
made in the former plaint by the plaintiffs who 
proved those allegations by means of perjured 
evidence* It must be proved that some fraud has 
been practised upon the Court in the course of 
the judicial proceedings of which, the decree 
complained of was the result. (Lindsay, J.) 
Kure v. Jhinguiar. 35 I. C. 847 

- ‘Setting aside—Fraud — Suppression of 

facts—Suit for sale on mortgage—Claim for per¬ 
sonal decree—Notice served on judgment-debtors. 

Toe mortgagees applied tor a decree under 
S. 90 of the T.P. Act. Notice of this application was 
duly served on the jadgment-d-btors. They did 
not appear and the court granted the decree asked 
for limited to the assets of the deceased mort¬ 
gagor. In execution of this decree a house be 
longing to the judgraeni-debtors was attached. 
The judgment-debtors then sued to set aside the 
decree on the ground of fraud. Held , the suit 
was not maintainable. A party who after due 
notice allows the decree or order to be made 
without opposition is in the same position as a 
person who has had a decree or order made 
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against him after contest, and fraud entitling a 
party to have a decree set aside by means of a 
suit must be actual positive fraud and a meditated 
and intentional contrivance to keep the parties and 
the Court in ignorance of the real facts of the 
case and obtaining that decree by that contri¬ 
vance. 18 C. W. N. 447 wot appr. (Richards, 
C. J and Rafique, J.) Ramratan Lal v. B 'URI 
Begum. 38 All. 7 : 30 I. C. 792 (2) : 

13 A. L. J. 901 

- —Setting aside—Fraud-Perjured evidence 

—Effect of. 

A suit for a declaration that a decree obtained 
in a former suit between the parties was not bind¬ 
ing as having been made in contravention of the 
pleadings is barred by the principle of res judi¬ 
cata. as the decree, whether right or wrong, had 
become final between the parties no appeal having 
been preferred. A suit to set aside a decree on the 
ground that the decree in the previous suit had 
been obtained by perjured and false evidence is 
not maintainable. 41 C. 990 ; 16 C. W. N. 1002, 
Foil.; 38 M. 203, Ref. 29 M. 179 not Foil. ( Baner - 
jee and Rafique , JJ.) Janki Kuar v, Lachmi 
Naraian. 37 All. 535 : 30 I. C. 789 : 

13 A, L. J. 763. 

- Setting aside — Fraud. 

Suppressing of evidence by a party does not 
amount to such a traud as would entitle the other 
party to institute a suit to set aside the decree 
especially when the onus of proving that fact 
lies on such other party. 1923 Bom. 379. 

- Setting aside—Fraud. 

In a suit io set aside decree ex parte on the 
ground of fiaud. when there is no finding that 
there was fraudulent suppression of the sum¬ 
mons at the instance of the defendant (who was a 
plaintiff in the original case) even though the sum¬ 
mons was not served on the plaintiffs (defendants 
in the original case), the decree cannot be set 
a-»ide. An incomplete statement of a proposition 
of law in the plaint does not constitute a fraud on 
the pait of the plaintiff. ( Ghose and Panton , JJ .) 
Mahadeb Prasad v. Mahabir Prasad. 

1923 Cal. 569. 

- Setting aside—Fraud—Plea in defeno* 

—Decree acted upon. 

Where a decree has been obtained by fraud, a 
party to the decree as a defendant in a subse¬ 
quent suit can plead that the prior decree was 
vitiated by fraud and therefore not binding on 
him even though he had not sued to avoid the 
decree. 26 C. 891 ; 27 C. 11 Rel. If however be 
had acted in accordance with the decree, he can¬ 
not be allowed to challenge its validity, unless he 
proves specifically the circumstances which con¬ 
stitute the alleged fraud on him of the Court. 
'.Mookerjee and Chotzner, JJ.) Pul.IN BEHARI 
Dey V Satya Chandra Dey. 36 C. L. J. 307 : 

1923 C. 79. 

- Setting aside—Fraud — Suppression of 

evidence—False claim. 

The mere fact that a notice of a suit was not 
served on a party is not necessarily fraud. If. 00 
the other hand, it is shown that there was any 
deliberate suppression of notice particularly 
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order to give effect to any scheme such as that 
alleged, then such suppression of notice would be 
clearly traud. Further it is not necessarily fraud 
on the part of any person to put forward a claim 
which is in fact unfounded in law. A person may 
make a claim t> which he is not entitled ao^ his 
conduct is not fraudulent merely on that ground. 
It must be found that there were circun stances 
■which establish that the over-claim, it there be one, 
was mada with knowledge and lor a fraudulent 
purpose. (1 Voodrofje and Suhrawardy, JJ J 
Joqrsh Chandra Ghose v. Prosanna Kumar 
Talukdar. 71 I. c. 962. 

- Selling aside — Fraud—Facts necessary. 

In a suit to set aside an ex parte decree, on the 
ground of fraud, the plaintiff must prove either 
fraudulent suppression of summons or that the 
cla m of the defendants was false and false to 
their knowledge, (l'eunon and Newbould , JJ.) 
Pannalal V. Tara Kanta. 63 I. C. 778. 

-- Setting aside — Fraud — Small Cause 

Court decree. 

A decree of a Small Cause Court, though final 
in the sense that there is no appeal against it, can 
he set aside on the ground of fraud. [Teunon and 
Newbould, JJ.) Rajani Kanta v. Purna 
Chandra. 63 I. C. 712 : 48 Cal. 298. 

- Selling aside — Fraud — Collusion. 

If there is no fraud or collusion or any vitiating 
circumstance, a question settled by a compromise 
cannot afterwards be revived in Court for judicial 
determination. 32 Ch. D 266 ; 34 C. 70 (P. C.) 
(Rtohardson and Sltamsul tiuda , JJ.) BpJOY 
$!NGff HAZARI V. MaTHURIA DfcBYA. 

, i MI. C. 97. 

- Setting aside — Fraud — Perjury. 

Unless a person has been prevented Dy his op¬ 
ponent from placing his case before the Court, it 
is not open to the torniei to set aside an ex parte 
■decree. 4 decree cannot be set aside merely on 
-the ground that it has oeen procured by perjured 
■evidence. There must be extrinsic traud practised 
on the Court which oas misled it. [Chatterjee and 
Duval , JJ.) Manindka Nath Mitka v. Haki 
Manual. 64 I. C. 626: 24 C. W. N. 133. 

- Setting aside — Fraud — Perjured evi¬ 
dence. 

The mere fact that a decree has been obtained 
by false evidence is not a sufficient ground lor 
setting it aside, foe case itseli must be found a 
fraudulent one. 2a C. 395 (P.C.) Rel. [Fletcher and 
Hud a , JJ.) Kasiswah Goswami v. Amiruddin. 

47 1. C. 14 : 23 C. W. N. 133. 

- Setting aside — Fraud — Suppression of 

summons. 

In a suit to set aside a decree on the ground of 
fraud the plff. establishes that the usual processes 
were suppressed by the deft, he proves a great 
deal of his case. ( Richardson and Walmslev , JJ.) 
•Gbndu Nasya v. Sadi Bania. 44 I. C. 983. 

- Setting aside—Fraud — Suspicions cir¬ 
cumstances. 

In a suit for a declaration that a decree in suit 
js fraudulent, the plff. has fo prove that the 
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decree is fraudulent and collusive. If that fact is 
not proved, the plff. fails, and if in the absence of 
direct proot the circumstances which are es¬ 
tablished are equally consistent with the allegation 
of the plff as with the denial of the deft., the plff. 
fails for the very simple reason that the plff. is 
bound to establish the affirmative ol the proposi¬ 
tion. [Sanderson, C, J. and Mookciec, J.) Amjad 
Ali Hazi v. Ismail. 44 I C. 604 : 27 0. L. J. 137. 

-- Setting aside — Fraud—What is. 

A judgment will be vacated if it is proved that 
the successful partv has 'aken means to prevent 
service of nonce on the other or has procured a 
false return of service. (Mookerjecand Beadier oft , 
JJ.) Nagendra Nath Basu v. Parabah Char an 
Koyal. 36 I. C. 339 : 20 C. W. N. 819. 

- Selling aside — Fraud. 

Fraud of the required character is a ground 
for setting aside a decree. (Jenkins, C, J. and 
Holmwood , J.) Kusadhaj Bhakta v. Broja 
Mahan Bhakta 43 C. 217 : 31 I C. 13 : 

19 C. W. N. 1228. 

- Setting aside—Fraud—What is — Bur¬ 
den of Proof. 

A rent-decree cannot be set aside for fraud 
which is not clearly and precisely alleged in the 
plaint. The plff. must prove affirmatively that the 
rent sued for was more than the rent due : also 
that the exaggerated rent was claimed to defraud 
him, A mistake of the claimant made because of 
an entry in the Record of Rights is not fraud- 
l Sharfuddin and Coxe, JJ.) Bjbi HAliman y. 
Udhoran Sahi, g7 I. C. 09Q. 

--- —-Setting aside — Fraud-What constitutes. 

A prior judgment cann t be upset on a mere 
general allegation of fraud or collusion, it must 
be shown when and where and how the lraud was 
committed and the iraud must be an actual posi¬ 
tive fraud, a meditated Contrivance to keep the 
parties and the court in ignorance of the real 
facts. ( Jenkins , C. J. and Chatterjte, J ) Nanda- 
kumar Howladar v. Ram Jiban Howi.adar. 

41 C. 990 : 18 C. W. N. 681 : 
23 I. C. 837 : 19 C. L. J. 457. 

- Setting aside— Fraud — Perjury. 

Perjury is not a sufficient ground to set aside 
a decree but where a false case is placed before 
the court, a irai’d is practised and the Court can 
set aside the decree. (Fletcher and Chatterjee, 
JJ.) Kedar Nath Das v. Humanta Kumari 
Dasi. 22 I. C. 109 : 18 C. W. N. 447. 

- Setting aside — Fraud—Perjury. 

A decree cann< t be set aside merely on the 
ground that it was based on perjured evidence. 
21 C 612 ; 10 v h. D. 327; 14 C W. N. 695 ; 3 Ch. 
203, Foil.; 38 C 936; 29 Mad. 179, Diss.; 10 Q. B. 
295 ; and 25 Q. B. D. 310, Dist. [Carnduff and 
Chapman, JJ.) Moruful Huq v. Surendra 
Nath Roy. 15 I. 0. 893 : 16 C. W. N. 1002. 

- Setting aside—Fraud- Defenoe in subse¬ 
quent suit. 

When a suit for rent was compromised and a 
decree made by consent, the defendant agreed 
to pay rent for the same premises at a certain rate 
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and at the said rate, the defendant pleaded that the 
previous compromise was entered into under 
mistake and misrepresentation. Held, that if the 
compromise decree was obtained by fraud or 
misrepresentation or was Dased on a compromise 
into which the defendant had entered under a 
mistake, he could bring a suit properly framed 
to set it aside ; that till it has been set aside, 
it must be deemed operative and defendant 
in the present suit could not avoid the 
effect of the consent decree. 29 C. 891; 27 C. 11 
Dist. (Mookcrjee and Harrington, //.) Jatadhari 
Lal v. Shah Shamsul Bari. 14 I. C 7*3: 

16 C. L. J, 552. 

- Setting aside—Fraud—Suit to set aside 

decree—Scope of enquiry. 

where a decree is sought to be set aside on the 
ground of fraud, the jurisdiction of the Court is 
not limited to an investigation merely as to whe¬ 
ther the plaintiff was prevented from placing his 
case at a prior trial by the fraud of the defendant. 
The Court must rip up the whole matter for de¬ 
termining whether the decree has been procured 
by fraud. 21 C. 6l2 not Foil. (D. Chatterjee and \ 
N. Chatterjee, JJ.) Lakshimi Charan Shaha v. ; 
NuR Ali, 38 c. 936 : 11 1. C. 626 : j 

15 C. W. N. 1010. 

- — — Setting aside — Fraud—What constitutes. 

The fraud entitling the plaintiff to get a decree 
set aside must be a fraud practised on the court 
The dishonesty of the claim on which the decree 
was obtained is not fraud for this purpose, if the J 
procedure laid down is strictly lollowed by the 
person obtaining the decree. ( Coxe and Teunon, 
JJ.) Marochin v. ParsuRam. 10 I.C. 905. 

- Setting aside—Fraud—Decree on award. 

A decree based on award cannot be set aside on 
the ground of fraud. A decree in accordance with 
the agreement of parties i$ still one based on the 
award. (Chevis and Broadway, JJ.) Teja Singh 
v. Janmegh Singh. 57 I. C. 195. 

■- Setting aside—Fraud—Non-service of 

summons — Knowledge. 

Where in a suit to set aside a decree on the 
ground ot lraud, it is found that the plaintiff was 
aware of the prior litigation and its result and 
acted in pursuance thereof, the decree is binding 
and cannot be set aside. ( Le Rossignol, J.) Finun 
v Shibbo. 8 P. W. R. 1918 : 43 I. C. 159 : 

154 P. L.R. 1917. 

- Setting aside—Fraud—Perjury. 

A decree once made cannot be set aside in a 
subsequent suit on the same materials used in 
the former suit on the ground of the decree 
having been obtained by perjured evidence, but 
if the materials were not available originally and 
come to light afterwards, it is to open revision. 

(, Johnstone , C. J. and Rossignol , J.) Skinner v 
Badri Kishbn. 98 P. R 1915 : 31 I. C. 196 : 

179 P W. B. 1915. 

—-- Setting aside—Fraud— Perjury. 

Perjury and suppression of evidence do not con¬ 
stitute such a fraud as would vitiate a judgment. 
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33 M 2)3 foil. (Coutts Trotter and Rame - 
sam.JJ.) Balakrishna Mudaliarz*. Saminatha. 
Mudaliar. 16 L. W. 132 : (1922) M W N. 463 : 

1922 Mad. 404. 

- Setting aside—Fraud — Perjured evi¬ 
dence. 

No suit can be instituted to set aside a decree 
on the ground that it was obtained by perjured 
evidence. 29 Mad. 179 Overruled. 38 Mad. 
203, 37 A. 535; Foil. ( Wallis , C.J., Sadastva 
Aiyar and Spencer, JI.) Kadirvelu NAJNAR v. 
Kuppuswami Naickbr. 41 Mad. 743 : 

34 M. L. J. 590 : 8 L. W 103 : 45 I. C 774 : 
23 M. L. T. 372 : (1918) M. W. N. 514 IF. B.), 

- Setting aside—Fraud — Collusion. 

A decree of Court though obtained by collusion 
to carry out a scheme of fraud, cannot be treated 
as void as between the parties to the decree or 
their representatives. The Court ought not to 
permit the parties to such fraud to show that the 
transaction upheld by the decree was not really 
what it purported to be and does not bind ihem. 
31 Mad. 485 ; 18 Mad. 378, Fol.; 26 A. 272, Dist. 

(Sadastva Aiyar and Napier, JJ.) Idine Beary 
v. Ummathum.ma. 30 I. C. 60ft 

- Setting aside — Fraud—What consti¬ 
tutes. 

A decree may be set aside on the ground that it 
was obtained by lraud. Fraud to vacate the judg¬ 
ment must be extraneous to everything adjudicat¬ 
ed upon by the Court and not any fraud already 
dealt with by the Court, judgment of the Court in¬ 
cludes the decision of the questions of reliability 
of witnesses and genuineness of documents. The 
Court’s power to set aside a judgment on the 
ground of fraud is discretionary. (Benson and 
Sundara Aiyar , JJ.) Sigadapatti ChinnaYYA 
v. Kotla RAMANNA 38 Mad. 208 : 

2d M. L. J. 228 : 13 M. L. T. 421 : 
19 1. C. 579 : (1913) M. W. N.387. 

- Setting aside—Fraud —Perjured evi¬ 
dence. . V 

While third persons might treat a decree ob¬ 
tained by lraud as a nullity, the parties themsel¬ 
ves, if they had been represented in the suit and 
had an opportunity ot being heard, are net enti¬ 
tled to treat it as a nullity. The parties must set 
aside the decree ; till then it is binding. A decree 
obtained on perjured evidence cannot be set aside 
on the ground of fraud. 29 Mad. 179, Doubted. 
(Sundara Aiyar and Sadastva Aiyar, JJ.) Ku- 
MARASWAMI ClIETTY V. KaMATCHI AMMAL. 

12 M. L T. 186 : 23 M. L. J. M : 

16 I. C. 843 : (1912) M. W. N. 805. 

- Setting aside—Fraud. 

A fraudulent decree is voidable and not void 
and can only be impeached by the person injured. 
But in order to succeed he must indicate the 
grounds on which the decree is attacked or from 
which fraud may be inferred (Ashworth, A. J- 
C.) Raghubar Dayal v. Binda Prasad. 

22 0. C. 171: 6 0. T.. J 646: 

63 I. C. 572 : 1 U. P. L. B. 77. {J. C.) 
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- Setting aside — Fraud—Proof of. 

To set aside a decree on the ground of fraud 
plaintiff trust prove he was prevented from put¬ 
ting his case before the Court or that some 
trickery was practised on the Court. If the plain¬ 
tiff fails to prove the fraud alleged in his plaint 
he cannot be allowed to adduce evidence to show 
that the claim agreed against him was otherwise 
wrongly decreed. A mere allegation of fraud in 
the pleadings or evidence is insufficient when the 
judge after giving full opportunity to the parties 
to produce their evidence has decided, rightly or 
wrongly. ( Daniels , A, J. C.l Ajudhia Prasad 
v. Gurdayal. 22 0. C. 60 : 62 I. C. 101 (2.) : 

1 U. P. L. R. 70. (J. C.j 

- Setting aside—Fraud—If plaintiff oan 

set up re* j udicata. 

The deliberate making of a false statement in 
the plaint and thereby obtaining a decree amounts 
t o fraud practised on the Court, and the plaintiff 
cannot plead the rule of res judicata. ( Lindsay , 
J, C.) Sarup Narain V. SheoSankar Lal. 

42 I. C. 416 : 4 0. L. J. 522. 

- Setting aside — Fraud—False allegations. 

Where a d.cree is obtained upon allegations in 
a plaint waich are subsequently tound to be un¬ 
true in fact and it is also found that owing to 
certain circumstances the plaintiffs did not know 
them to be incorrect, the decree cannot be set 
aside on the ground that it was obtained by 
fraud. (Lindsay, J. C.) Girja Dayal v■ Rauhu- 
MAL. 33 I. C. 481. 

- Setting aside — Fraud—What constitutes. 

A decree which is based on and solely due to 
fraud by a party can be held to be a nullity even 
though it cannot be said to have the effect of pre- 
venting an opposite party from placing his case 
properly before the Court. (Batllie, S. M ) Tki- 
bhuvaN Dat v. Balakram Misra. 

27 I. 6. 687 : 2 O.L. J. 14. 

- Setting aside—Fraud — Non-service of 

summons—Deliberate suppression Effect . 

Deieberate suppression of service of summons 
amounts to fraud, justifying setting aside of the 
decree passed in the suit. (Das and Alachperson, 
JJ.) Mahakani Janki Kuek v. Babo Thakur 
Rai, , 1023 Pat. 336 : 1924 P. 241. 

-- Setting aside — Fraud-Consent of parties 

—Compromise decree—Remedy of parties. 

A court has inherent power to correct its own 
proceedings when it is satisfied that in passing a 
particular order it was misled by one of the 
parties. A distinction has been drawn between 
fraud practised upon the Court, where the ques¬ 
tion is woether there was a consent in fact of the 
parties to a decree, there is power to investigate 
the matter in a properly constituted application 
and to set aside the decree if satisfied that a party 
never in fact consented to it ; but where there 
was a consent decree in fact but a party alleges 
his consent was procured by fraud, the Court 
cannot investigate the fact either in review or in 
exercise of its inherent power and the only remedy 
is by suit. In other words, the factum of consent 
can be investigated in summary proceedings, but 
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not so the reality of the consent. [Das and 
Kulwanf Sahay , JJ.) Sadho Saran Rai v. Anant 
Rai. 2 Pat. 731 : 1923 Pat. 197 : 

1923 P. 483. 

- Setting aside— Fraud— Non-service of 

sum mons. 

Where an ex parte decree is passed and a suit 
is brought to set it aside on the ground ihat the 
summons was deliberately suppressed with a 
view to prevent the party fr< m delending the 
suit, there is a fraud committed and the court 
can set aside the decree. (Das and Mucphcrson, 
JJ.) Maharani Janki Kuer v Babo Thakur 
Rai. 1923 Pat. 336 • 1924 P. 241. 

- Setting aside — Fraud—What constitutes 

— Procedure on setting aside decree. 

The test as to whether a suil lies to set aside a 
decree is whether there was fraud practiced in 
relation to the proceedings in court by w h ch the 
defendant in the original suit was pi evented from 
placing his case before the court. 

Where a decree «s set aside as fraudulent, the 
suit cannot be re-heard. W here a suit is brought 
to set aside an ex parte decree as fraudulent, the 
onus is upon the plaintiff to show that the sum¬ 
mons was suppressed, and he can show that the 
claim was false so as to lead to an inference as to 
the fraudulent suppression of summons. It is not 
upon the defendant to show that his claim m the 
previous suit was a true one. (Das and Bucknill, 
JJ.) Damodar Prasad v. Ramsarup Kumar. 

4 Pat. L. T. 102 : 1923 Pat. 137 : 

1 P. L. R. 252 : 1923 P. 327- 

- Setting asidet—Fraud — Non-service of 

summons. 

A suit to set aside an ex parte decree on the 
ground of non-service of summons is not main¬ 
tainable when the same ground was taken unsuc¬ 
cessfully in an application under O. 9. R. 13, but 
if other grounds of fiaud are alleged, it will lie. 
(Rlullick and Bucknill, JJ.) MaHANTH Ramrup 
Goshain v. Mahabir Shah. 74 I. C. 825 : 

- P. 833. 

- Setting aside—Fraud —Non-service o 

summons. 

Mere non-service of summons is not a ground 
for a suit to set aside a decree. It must be shown 
that the opposite party was guilty of fraud in 
causing the suppression of summons and thereby 
keeping the plaintiff in ignorance of the suit. 
(Jwala Prasad and A da mi, JJ.) Rani Chhattra 
Kumari v. Panda Radha Mohan Singari. 

3 P. L. T. 451: 1922 P. 29.1. 

- Setting aside — Fraud—What is. 

A suit to set aside a previous judgment on the 
ground of fraud is not maintainable in the 
absence of any contrivance by which the person 
suing was prevented from placing his case 
before the court in the previous suit. Fraud 
must first be established as a fraud in relation to 
the proceedings in court before the record can 
be examined for the purpose of giving one court 
opportunity to differ from another court on a 
question of fact. 10 Ch. D. 327, Foil., 18 C. W. N. 
447 ; 10 Q. B. D. 295 ; 25 Q. B. D. 310, Dist. 
















1871 


CIVIL DIGEST, 1911—1923. 


1872 


DECREE—Setting aside—Fraud. 

(Das and Adamt, JJ.) Ram Narain Lal Shaw 
v. Tooki Sao. 5 Pat. L. J. 259 : 

1 Pat. L. T. 119 : 68 1. C 182 : 

1920 Pat. 98 : 2 U. P. L. R. (Pat.) 51. 

- Setting aside — Fraud —Perjured evi¬ 
dence. 

The mere fact that the claim in a suit decreed 
ex parte was supported by perjured evidence is 
no ground lor the maintainability ol another suit 
to set it aside. 16 C. W. N. 1002 ; 18 C. W. N. 
4-17 ; 88 Mad. 203. Foil. The principle is also 
equally applicable to a false case, where the 
opposite party has beeen duly served with notice 
and owing to laches has not appeared and the 
suit nas been decreed ex parte. It notice had not 
been served or if the defendants were prevented 
by tne plaintiff trotn appearing by tricks or mis¬ 
representation, there would be some extrinsic 
collateral act in the nature of fraud vitiating tne 
previous adjudication. (Coutts and Adamt, J J ) 
Kripasindu Fanigra^i v. NandU Uharan. 

56 I. C. 606 : 1 Pat. L. T. 206. 

- Setting aside — Fraud — Subject'matter 

not existing. 

If a person obtains a decree, the subject-matter 
of which has no existence, the court can set aside 
such decree on the ground that it was lraudu- 
lently procured. If the subject-matter exists and 
the decree is obtained by false and perjured 
evidence this is not sufficient, by itself, to sei 
aside the decree. (Atkinson and Manuk , JJ.) 
Chatten Singh v . Radha Kishun. 

50 I. C. 461 : 4 P. L. J. 87. 

- Setting aside—Fraud —Suppression of 

process. 

Non-service of summons by itself is not fraud 
but coupled with an intention to deceive it may 
amount to fraud. ( Miller , C. J. and Ali Imam, 
J ) Radha Ki»hen kai v. Nauratan Lal. 

46 I. C 627 : 3 Pat. L. J. 622. 

- Setting aside — Fraud and collusion — 

Compromise being beyond scope of suit. 

A suit for setting aside a decree passed upo i 
a compromise oq the ground that it was obtained 
collusively and fraudulently must be dismissed 
on failure ot the pltf. to prove the allega'ions oi 
fraud and collusion. Such a decree ought not 
to be set aside merely because it embodies a 
compromise woich went beyond and was intend¬ 
ed by all parties to go beyond the lands ia dispute 
in the suit. Such a compromise is admissible to 
prove an admission by a party to it. (Chamicr, 
C. J. an t Sharfuddin, J.) MahadEO PahaN v 

Bissesar Ram. 43 1 772 : 

1917 Pat. 181. 

- Setting aside —Fraud—Suppression of 

summons. 

A suit to set aside a decree can lie solely on the 
ground that the summons has been fraudulently 
suppressed. C. F. C., S. 108 is no bar to such 
a suit. 28 C. 475 (F. C.) Rel .(Sharfuddin and 
Roe, JJ.) Chiranjib Lal Chodhay v Doultea. 

41 l. C. 677 : 2 P. L. W. 20. 

— - Setting aside — Fraud—Proof of. 

The jurisdiction to impugn a previojs decree 
on the ground of fraud is beyond question but 
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must be exercised with care and proof must be 
required of actual and positive fraud, i. e„ a 
med tated and intellectual contrivance to keep 
the paities and the Court in ignorance of the real 
facts and a decree obtained by that contrivance. 
(Mullick and Atkinson, JJ.) Mohan Krishna 
Dar v. Har Prasad. 40 I. C. 2. 

- Setting aside—Fraud—Nature of. 

Although a decree can be set aside on the 
ground ot fraud, if the fraud is extraneous to the 
suit it is not open to one Court to entertain a suit 
to set aside a decree of another court, the sole 
point being whether the latter court erred in 
believing the evidence before it. (Hcaslcy, J, I 
Musthan v. Babu Mohendra Nath Singh, 

1 Rang. 500 : 1924 R. 119. 

- Setting aside — Fraud—What to Prove. 

To set aside a decree it must be shown that the 
court was not merely mistaken but misled. 
Duchess of Kingston's case , 2 Smith Leading 
Cases 731 Ref. ( Hayward , A. J. C. and Crouch, 
A. J. C.) Khushi Ram Pohumal v. Ghansham- 
DAS. 251. C.946: 8 S L. R 81. 

• 

Setting aside—Grounds for. 

- Setting aside—Grounds for—Perjury. 

False evidence in a suit would not be iraud to 
vitiate a decree unless the effect of that false 
evidence was for preventing the other party from 
putting his case before tne Court. (Pratt, J.) 
Gokuldas Pitamber t>. Odhavjj Gigabhai. 

25 Bom. L. R. 893 : 1924 Bom. 100. 

- Setting aside—Grounds—Consent decree 

—Unilateral-Mistake—Effect of revival of suit. 

The law requires men in ttieir dealings with 
each other to exercise proper vigilance and to 
apply their attention to those particulars which 
may be supposed to be within the reach of their 
observation and judgment and not to close their 
eyes to the means of information which are 
accessible to them. Where two parties are at 
arms length, either of them may ptima facie 
remain silent and avail himself of his superior 
knowledge as to facts and circumstances equally 
open to the observation of both or equally within 
the reach of their ordinary diligence. A consent 
decree could be set aside only on aground which 
would justify a cancellation of the agreement on 
which the decree is passed. Though a suit does 
not lie to set aside a decree in a previous suit on 
the ground that the Judge in passing that decree 
made mistake, yet as an agreement may be 
rectified for an appropriate mistake so may also 
the consent decree based upon such agreement. 

A mistake on the part of one party only, not caus¬ 
ed or actively assisted by the act ot the other 
party cannot invalidate the agreement or the 
decree based thereon. 43 C. 217; 34 C. L. J. 257 : 

8 C. W. N. 473 : 34 C. 70 ; 3 Pat. L. J. 465 Ref. 
When a consent decree is set aside, the effect is 
to revive the original suit which was terminated 
by the compromise decree. 2 C. 184 ; 6 C. 687 I 

9 C. 810 ; 11 C. L. J. 456 ; 15 C L. J. 217 ; 22 C. 

L. J. 313 ;39 M. 823 Rel. (Mook'rjcc and ChoF 
zner , JJ.) Major A. Y. Reily v Rajkumari. 

36 C L- J. 245 : 1922 CaL 493. 
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- Setting aside—Grounds for—Error of 

law — Fraud. 

It is not open to a litigant, except in the ground 
of fraud, to maintain a suit to rescind or nullify a 
decree passed in a former suit to which he was 
a party and which was tried out by a competent 
court. 1C hilly and Walmsley, JJ.) Durgah Cha- 
<ran Bose v. Lakhinakain Bika. 47 I. C. 917, 

- Selling aside — Grounds—Assignee from 

dccree-holdtr purr baser, rights of, if affected. 

The deieasibility of the deoee-holder's title 
to the property purchased in execution oi an 
€x parte decree is ot such a common occurience 
that the plea of a purchaser lor value without 
notice hardly applies. (Jenkins. C.J. and Chatter- 
jee, J .) Satis Chandra Ghose v. Rameswari 
Oasi. 22 C. L. J. 409 : 31 1. C. 894 : 

20 C. W. M. 666. 

— ■— Setting aside — Grounds. 

A decree which is beyond the subject-matter 
of the suit ts not legal. (Le Rossignol , J.) WiRU 
Mal v. Sardar Khan. 3 Lah. L. J. 424. 

- Selling aside—Grounds. 

Where the lower court omits to deal with 
material questions raised in the pleadings, it has 
the etlcct ot prejudicing a party and the decree 
must be set aside. (Kumaraswamt Sastn, J i A. 
Vkdaji Baskara Tirumal Kao Sahib v. Subra- 
MANIA GURUKKAL. • 10 L. W. 221 : 

62 I C. 992 (2) : (1919) M. W. N. 707 

- Setting aside — Grounds — Error, if 

enough. 

No suit to set aside a decree on the ground of 
error is maintainable. It can be appealed against 
or leviewed or if it does not conform to the 
judgment, an application lor correction can be 
made. (Lindsay , J. C.) SURAJ Baksh Singh Raja 
v. BRIJRAj KunwaR. 23 0. C. 140 : 67 I. C. 415 : 

7 0. L. J. 291. 

- Setting aside — Grounds—Reliefs going 

beyond the prayer in the plaint. • 

In a suit to set aside a decree in a prior suit as 
having been passed without jurisdiction the facts 
found were ihese In the plaint in the previous 
suit it was alleged that a certain leasehold pro¬ 
perty was pledged as security for the unpaid com¬ 
mission or royalty and though no specific prayer 
■was inserted lor enforcement of that charge, trie 
facts upon which the charge might have been ask¬ 
ed for were stated in the plaint. The plaintiff 
prayed lor a much wider reliei, namely, posses¬ 
sion of the leasehold property according to the 
terms of the kabuliyat which gave him a right to 
re-enter. The Court passed a decree tor a certain 
amount and directed that in the event ot the same 
not being paid within a certain time, the lease¬ 
hold property was to be sold. Held, that in me 
prior suit a case had been made which could serve 
as a foundation for the relief granted in the 
prior suit, though jt had not been specifically ask- 
■ed lor, consequently it could not be said that the 
Telief was not within the scope of the prior suit 
and that the decree in the prior suit was not 
without jurisdiction. Under O. 7, **. 7, C. P. C., it 
is competent to the couit to grant a general or 
other relief even though it had not been asked 
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for. (Miller, C. J. and Foster, J.) Satyataran 
Chauduuky v. Jyoti Prosad Sinha Deo. 

(1923) Pat. 153 : 1923 P. 386. 

- Setting aside —Grounds for — Compro¬ 
mise decree. 

I’a decree on a compromise is inaccurate or 
does not embody the true terms of the compro¬ 
mise arrived at between the parties, the only re¬ 
medy is by a fresh suit to set aside the decree on 
ihe ground of mistake or lraud or some other 
ground cjusdem generis. (Atkinson and Das, JJ.) 
Ram Lagan Sahu v. Ram Birich Koeri. 

60 I. C. 497 : 4 P. L. J. 205. 

- Setting asidc- Grounds for — Mortgage 

decree absolute—Application for—After limita¬ 
tion — Effect—Notice to judgment-debtor—Want 
of. 

A suit will not lie to set aside a decree absolute 
for sale in a mortgaged suit, merely on the ground 
that it was obtained after the limitation period, 
nor can it be set aside on the ground that no no¬ 
tice of the application thereior was given to the 
mortgagor, as no statutory provision requires it to 
be given, but if an application to set aside the 
decree is made within 30 days of the date of 
knowledge of the sale on the ground of failure to 
give notice, the Court has inherent power to set 
it aside. (Chapman and Roe , JJ.) Bhaiga ParipA 
v. Gannath Khandai. 461. C. 569. 

-■- Setting aside—Grounds for — Mistake — 

Money paid under compulsion of legal process — 
If can be recovered. 

The principles which guided the Chancery 
Court in granting relief on the ground of mistake 
ought in similar cases here to be adopted. A mis¬ 
take vitiating a decree and amounting to an abuse 
of the Court’s process can be rectified in an in¬ 
dependent suit, but not a mistake which amounts 
°nly to a mere irregularity. Money paid under 
compulsion of a legal process cannot be recover¬ 
ed as money had and received unless it w<is re¬ 
alised bv fraud or some unconscionable dealing 
°r by a grave mistake which a Court of Equity 
will relieve against. (Mullick and Atkinson , JJ.) 
Sreenath Das v. Ghanashyam Naik. 

46 I. C. 634 ; 3 P. L. J. 405. 

- —Setting aside—Grounds for —Suppression 

of evidence. 

A suit to set aside a decree on the ground that 
in the former suit accounts were suppressed is 
not maintainable. 45 I. C. 775 Foil. (Pratt, J.) 
Arlandu v. C. T. A. A. L. Sithambakam Chetty, 

1923 Rang. 82 (1). 

Setting aside—Jurisdiction. 

- Setting aside— Jurisdiction — Void and 

voidable decrees —Distinction between—Absence 
of jurisdiction—Irregular assumption of juris¬ 
diction — Minor—Guardian—Appointment of. 

There is a clear distinction between a judgment 
which is voidable and that which is void An 
erroneous judgment is a voidable judgment for 
the aigument that a judgment is erroneous as¬ 
sumes both the regularity of the procedure and 
the jurisdiction of the court to render it. An erro¬ 
neous judgment is one which, though regularly 
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DECREE—Setting aside—Minor. 

rendered, is contrary to law or fact', and is, there¬ 
fore, liable to be reversed by an appellate tribunal. 
An irregular judgment is also a voidable judg¬ 
ment ; but the distinction between an erroneous 
judgment and an irregular one is ihis. that where¬ 
as an erroneous judgment will always be revers¬ 
ed by an Appellate Court, an irregular judgment 
will be reversed in appeal or ignored in a colla¬ 
teral proceeding only when it is snown tbat the 
irregularity in the proceeding has affected the 
merits of the case between the parties. A void 
judgment, on the other hand, is a judgment where 
there was a total lack of jurisdiction in toe Court 
to render it. Such a judgment is a mer^ nullity 
It is not necessary to set it aside. It can be com¬ 
pletely disregarded whenever it is pleaded in sup¬ 
port of a claim or in answer to a claim. There is 
also a distinction between existence of jurisdic¬ 
tion and exercise ot jurisdiction. Where there 
does not exist any jurisdiction to i ry and determine 
the cause, the judgment is void, and it can be 
impeached collaterally. But where there doe* 
exist such a jurisdiction, but in the exercise ot the 
jurisdiction, the Court has acted illegally or with 
material irregularity, the judgment is voidable, 
and it can be vacated in aa appropriate proceed¬ 
ing either by the Court which rendered it, or, 
under the C. P. Code, by the Appella e Court, 
either in appeal or in revision. 33 Cal. 68 ; 

24 C. W. N. 723 Foil. Jurisdiction is 
of four kinds (1) Territorial jurisdiction, (2) 
Pecuniary jurisdiction, (3j Jurisdiction of the sub¬ 
ject-matter, and t4) Jurisdiction ot the person. 
Jurisdiction as to person is conierred on theCouit 
by suing the person in a court c mpetent to try 
the cause as against that person beiore the Court. 
Where the conditions lor the assumption ol juris¬ 
diction as against a person exist, the authority of 
the Court to try and determine the cause as 
against him is complete, and the mode which the 
Court adopts to bring that person beiore it affects 
the exercise of jurisdiction, and not iis existence. 
A judgment will not be regarded as a nullity, 
although it has been rendered in direct contraven¬ 
tion of a statutory provision 21 C. 06 ; 

25 Bom. 337 : 24 C. W. N. 723 Foil. (Das and 

Ada mi, JJ.) PaNDE Satdeo NaRAYAN v. 

Rama van Tewari. ^ „ 

4 Pat. L. T. 147 : 2 Pat. 835 : 1923 P. 242 l2t. 

Setting aside—Minor. 

- Sating aside — Minor — Guardian- ad- 

litem— Improper alienation. 

Where a minor sues to set aside a decree as 
against him on the ground that he was not pro¬ 
perly represented in the suit in which the decree 
was passed, the Court can go into the merits of 
the prior litigation and see if the minor was pro¬ 
perly represented therein. 25 B 337 ; 13 A. L. J. 
437 ; 43 A. 104 ; 28 A. 137, Ref. (Lindsay and 
Rvves.JJ •) Murlidhar v. Pitambar Lal. 

20 A. L. J. 329 : 4 U. P. L. R. (A) 170 : 

1922 All. 91. 

- Setting aside—Minor. 

A minor at the attainment of majority at the 
date of decree cannot set as'de and it is not void 
able at the instance of minor. (Le Rossignol, J.) 
Ghulam Nabi v. Basheshar Mal. 

4 Lah. L J. 298 : 1922 Lah. 407. 


DECREE—Setting aiide—Bight to sue. 

- Setting aside — Minor—Mortgage suit — 

Negligence of guardian—Omission to raise valid 
plea — Necessity. 

A minor is' not bound by a decree passed 
against him in a suit where his guardian showed 
gross negligence such as rot setting up a good 
defence of which he must have been aware. 
Fraud and collusion are not the only grounds on 
w hich a decree against the minor can be set aside. 
Where a guardian ad litem seriously neglected 
the ii terests of a minor in allowing an ex parte 
decree to be passed against bis estate without 
setting up a valid plea, namely, that the mortgage 
sued on was neither beneficial nor necessary. 
(''fencer and Ramcsam, JJ.) Chanduru PuN- 
nayyah v. RaJAM Viranna. 45 Mad. 425 : 

42 M. L. J. 429 : 15 L. W. 427 : 
(1922j M. W. N. 213 : 1922 Mad. 273. 

-S ct ling aside—Minor— Ex' parte deoree. 

If the appointment of a guardian-ad-litem in 
the prior suit is the result of a judicial order based 
on evidence which the court considered sufficient, 
the deft- cannot be said to be guilty of fraud, and 
the minor cannot impeach an ex parte decree 
passed in such suit on the ground of fraud. 28 A* 
137; 29 A 675; 11 B. H. C. R. 182, Dist. 
(Sundara Aiyar and Sadasiva Aiyar , JJ.) MARU- 
THAMALAI GOUNDAN V. PALANI GOUNDAN. 

10 I C. 182 : 37 Mad. 535. 
Setting b side—Mistake. 

- Setting aside—Mistake — Acquiescence. 

Effect of 

Where ibe plff. has acquiesced in a decree 
which is vitiated by a mistake and has been guilty 
of laches, negligence and carelessness, he cannot 
be allowed to maimain a suit to rectify the decree 
and to recover the money paid under it. (Mullick 
and Atkinson , JJ.) SHR1 NATH Das v. GhansHAM 
Naidu. 46 I. U. 534 : 3 P. L. J. 465, 

Setting aside—Right to sue. 

- Setting aside—Right to sue. 

Where a decree is obtained ex parte after sup¬ 
pression ot summons and on a misrepresentation 
of the facts to the Court, such a decree can be set 
aside by a separate suit and it siands on a differ¬ 
ent footing lrurn a decree obtained by perjury. 
(Chattcrjce and Pearson, JJ.) The India PR°' 
vidfnt Company. Ltd. v. Govinda Chandra 
Das. 65 I. C. 318. 

- Setting aside—Right to sue — Inconsis¬ 
tent relief . 

A person cannot sue to set aside a decree 
against a firm on the ground that he was not a 
member of the firm and that the decree was ob¬ 
tained against the firm by fraud and collusion. 
\Harnson, J.) Jawahar Singh v. Sassoon & Co. 

1923 Lah. 290. 

- Setting aside—Right to sue—Decree 

Stranger. 

Strangers mav sue to set aside decrees obtained 
by fraud or collusion. (Hartnoll, C. J■ atui 
Twomey, J. j Tan Gaw Rok v- SundaresaN 
Chetty. 14 I. C. 626 : 5 Bur. L X. 13- 
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DECREE—Setting aside—Suit. 

Setting aside—Suit. 

- Setting aside—Suit when competent. 

A suit to set aside a decree obtained after con¬ 
test and accurately expressing the Court’s inten¬ 
tion is not maintainable. ( Jenkins , C J. and 
Holmwood. J.) Kusadhaj Bhakta v Broja 
Mohan' Bhakta. 19 C. W. N. 1228 : 

31 I. C. 13 : 43 C. 217. 

- Setting aside—Suit—Ex parte decree— 

Want of cause of action—Fraud. 

An ex parte decree based on a promissory note 
may be set aside bv a s it on the ground that the 
note was never executed and therefore the decree 
was based on no cause of action and was fraudu¬ 
lent. 5 C. VV. N. 747 Rel. (Chatterjee and Chat- 
terjea, JJ.) Lakshimi Charan Shah v. Nur Ali. 
38 C. 936 : 11 I. C. 626 : 15 C. W. N. 1010. 
[This is not good law. Sec 38 Mad. 203 ; 
43 Mad. 381 ; 41 Cal. 990 : 16 C W. N. 1002. J 

Validity of. 

•Validity of—Person not a Party nor pro¬ 
perly represented. 

A decree against a person who is neither a 
party nor properly represented on the record is 
a nullity and may be disregarded without any 
proceeding to set aside it. (Jenkins, C. J. and 
Chatterjee, J .) Purna Chandra Kumar v. Bejoy 
CHAND. 17 C. W. N. 549 : 

18 I. C 859 : 18 C. L. J. 18. 

- Validity of—Person not party to Suit- 

Execution sale thereunder - Validity of. 

A decree against a person not a party to the 
suit or not properly represented on the record 
and a sale in execution of such decree, are null 
and void against such person. (1863) Marshall, 
647 Foil. I Mookerjee and Catnduff, JJ.) Bal 
Kishan Lal v. Topes war Singh. 

15 C. L. J. 446 : 14 I. C 845 : 

17 C. W. N. 219. 

- Validity of—Absenoe of jurisdiction. 

Judgments of a Court without jurisdiction over 
the subject-matter are mere nullities and do pot 
operate either as an estoppel or otherwise. 
(Mookerjee and Carnduff, JJ.) Raja Lakshmee 
Dassee v. Katyayani Dassee. , 

12 I. C. 464 : 38 Cal. 639. 

- Validity—Suit to contest maintainable. 

Where alter the preliminary decree is passed 
the mortgagor dies without bringing on record 
his legal representative a final decree is passed, 
the decree is a nullity and its validity can be 
impeached in a subsequent suit for declaration 
and injunction. 13 L. W. 290 ; 21 A. 16 ; 4 Pat. 
L. J. 240 Ref. (Ayling and Odgtrs, JJ.) Sami 
MUDALIAR V. MUTHIAN Chetty. 

16 L. W. 314 : 43 M. L. J. 293 : 
(1922) M. W N. 697 : 1923 Mad. 212. 

- Validity of—Dead man—Decree against. 

A decree against a dead man is a nullity and 
the legal representatives can raise the objection 
in execution. (Seshaniri Atyar and Napier, JJ.) 
TittU Gopalachakiar t. Maiyappa Chetty. 

8 L. W. 601: 45 I C. 22 : (1918) M. W. N. 177. 


DEED. 

- —Validity of — Deft, not properly represent¬ 
ed — Prima facie —Decree against a person not 
properly represented in a suit will not bind him. 

A decree successfully obtained against a person 
as legal representative but having no interest in 
the subject-matter cannot bind the estate ot the 
deceased. (Ayling and Seshagiri Aiyur, JJ) 
Maddala Madhayarayudu v. Tankalla Sub- 
BAMMA. 31 M. L. J. 222 : 35 I C. 124 : 

11916) 2 M. W. N. 233. 

- Validity of—Death of party. 

A decree passed against a deceased appellant 
without his legal representative being brought on 
record is not binding on them. (Ayling and 
Tyabji, JJ.) Kaliaperumal Keerudayan v. 
Chidambara Thanjiran. 29 I. C. 10. 

- Validity—Subsequent event — Effect. 

Decrees right at the time they were passed, are 
not bad on the ground that subsequent events 
have made it harsh or oppressive. (Wallis and 
Sankaran Nair, JJ.) Thandiapani v, Ragu- 
NATHA. 35 M. 239 : 21 M. L. J. 240 : 

9 M.L.T. 421 : 10 I. C. 660 : (1911) 1 M. W. N. 223. 

- Validity of—Living person sued but dead 

person entered as deft —Summons served on the 
living deft —Ex parte decree if ultra vires. 

Where a widow was sued on a bond executed 
by her husband but in the plaint another pre¬ 
deceased widow's name was added asdclts. and 
summons was accepted by the living widow and 
an ex parte decree was passed, it was held that 
wrong description in the summons was a mere 
irregularity and did not make the decree a nullity. 
( Mittra, Offg.A J. C.) ManjUla v. Shankar. 

26 I. C. 830: 10 N. L. R. 144. 

- Validity of—Person not a party. 

Persons who are not parties to a decree are not 
bound by it and ordinarily sale in execution does 
net operate to pass property of persons not bound 
by it. (Lindsay, J. C.) Jadu Nath Singh v. 
Afzal KWANAM. 7 0. L. J. 362 : 2 U.P.L R. 118 : 

67 I. C. 526 : 8 0. L. J. 191. 

- Validity of—Party not a party to the 

decree how far bound—Original cause of action. 

A person who was not a party to a decree can¬ 
not be held bound by an account made therein 
and if such account is shown to be mistaken be 
can fall back on the mortgage deed and repudiate 
his liability for anything beyond what is actually 
due on the mortgage. (Kanhaiya Lal, A. J. C.) 
Gouri Shanker Singh v. Bajrang Bahadur 
Singh. 35 I. C. 434 : 19 O. C. 39. 

- Validity ot—Death of party. 

A decree passed in favour of a party after his 
death is a nullity. 26 B. 317 Ref. (Parlett,J.) 
Ma Min Thin v. Maung Po Win. 

36 I. C. 438 : 10 Bur. L. T. 27. 

# 

DEDICATION. 

See (1) Hindu Law—Religious Endowment. 
(2) Mahombdan Law—Waqf. 

DEED. 

Consideration. 

Construction. 

Execution. 

Material Alteration. 
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DEED—Consideration. 

Consideration. 

- Consideration. 

A saie purported to be fora sum of Rs. 1,200. 
It was recited in the sale-deed that a sum of 
Rs. 550 was being left with the purchase*- to re¬ 
deem a prior mortgage and the balance of Rs. 650 
was to be pa'd before the registering officer. It 
was found that the money was handed over to the 
vendor before the registering officer but that after 
it had been so made over it was returned again to 
the purchaser. It was found that the market 
value • { that property sold was not more than 
Ks. 500 ; held that if by this transfer the vendor 
was getting rid of the liability to pay a sum of 
Rs. 550 it cannot be said that there was no consi¬ 
deration for the transfer. (Lindsay and Sulai- 
man , 77.) Alama Chand v. Chhajju 

45 A. 559 ; 1928 All. 5So. 

—Consideration — Passing of — Proof~~ 
Recital. 

A recital in a deed that the money was paid to 
the mortgagor and the registering officer's en¬ 
dorsement that the money was paid by the mort¬ 
gagee to the mortgagor in his presence proves, in 
the absence of evidence to the contrary, the pass¬ 
ing ot consideration. ( Lindsay, 7. C. and Kan- 
haiya Lai, A. J, C .) Mahadeo Prasad v. 
Gujraj Singh. 34 I. C. 897 ; 3 0.1 J. 194. 

Construction. 

Absolute or limited interest. 

Adoption deeds. 

Ambiguity. 

Ancient documents. 

Attoronment clause. 

Charge. 

Conflicting recitals. 

Ejusdem generis. 

English rules. 

Evidence of conduct. 

.Jamily arrangement or settlement. 

Forfeiture clause. 

Form of. 

Gilt 

•Grant. 

Instalment bond. 

Intention of parties. 

Law applicable. 

Lease or contract of service. 

Lease or license. 

Marriage settlement. 

Meaning of parties. 

Minor. 

Misdescription. 

Mortgage or charge. 

Mortgage or lease. 

Mortgage or money bond. 

Mortgage or simple bond. 

• Partition deed J *■" 

Personal liability. 

Powers of court. 

Principles. 

Delease. 

Sal®. '* 

Sale certificate. 

Sale nr contract of sale. 

Sale or gift. 

Sale or lease. 


DEED—Construction—Absolute or limited interest. 

Sale or mortgage. 

Surety bond. 

Surrounding circumstances. 

Iwo documents. 

Two executants. 

Wi'l and authority to adopt. 

Will or gift. 

Will or settlement. 

W ords. 

Cons;ruction—Absolute or Limited Interest. 

- Construction — Absolute or limited 

estate—Gift “ to son, sow’s sow, etc.'* 

A gitt in the terms “ you do remain in posses¬ 
sion of the land down to your son, son's son etc.,” 
is an absolute gift to the donee whose daughter 
can succeed by inheritance in the event of the 
donee dying sonles». The gift does not create a 
life-interest only on the donee. (A lookerjee and 
Beachcroft, 77.) Nanda Gopal Singh v. Paresh- 
moni DEBI. 17 I c. 478 : 17 C. L. J. 464. 

- Construction—Absolute or limited estate 

—Son grandson. 

The words “son grandson ” are words of 
limitation and not of purchaser indicating that 
the grantee takes the fullest and most absolute 
estate in the rights granted. (Ayling and Tyabji, 
77.) Bakgary Muthu Venkatappa I^ayanivafu 
V Golla Chinnaba NAJPV, P 1 ?• 9 

- Construction—Absolute or limited estate 

—Curtailment of absolute estate into life-estate. 

Under a taziuama filed in Court the properties 
therein referred to were to be held and enjoyed 
in common by A and B, and that in the event of 
A having no issue, the entire properties were to 
go*to B. exclusively A died without leaving any 
issue, but during his life time bad alienated cer¬ 
tain properties. Held, that the alienation was 
not valid alter his death. 16 C. 383; 4 C. 23 (P.C), 
Foil. The absolute estate conferred upon A. 
was defeasible in the event of failure o i issue, 
and under Hindu Law the defeasance followed 
by a gift over, in favour of a person is existence 
is perfectly valid. 6 MIA. 123 Foil. {Benson 
and Krishnaswami Aiyar, J J.) LaKSHMI- 
NARAYANA NaINAR V. VALLIAMMAL. 

11 I. C. 767 : 34 Mad. 250. 

- Construction—Absolute or limited in¬ 
terest. 

A deed for maintenance presumably creates 
only life interest. {Daniels and Dalai, A. 7. Cs.) 
Hafjz-un-nisa v. Jawahir Singh. 

66 I. C. 24 ; 24 0. C. 374. 

- Construction — Absolute or limited in¬ 
terest —Compromise of disputes—Transferable 
interest. 

Held, on the construction of a compromise o 
a dispute between rival claimants regardi ng suc¬ 
cession to a taluka belonging to a Muhammadan, 
that the rival claimants took a transferable in* 
terest in the villages assigned to them as well as 
in their shares in the taluka which they were 
competent to transfer even during the life-t ime of 
the talnkdar (Kanhaiya Lai, J.C and Daniels , 
A. 7. C.) Bisheshwar Nath v. Hamid Mibza. 

48 I. C. 20 ; 5 0. L. 7. 582. 
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DEED— Construction — Absolute or limited interest. 

- Construction—Absolute or limited estate 

—Sale of land except certain plots reserved for 
vendor’s maintenance. 

A sale deed purported to convey the entire 
share of the vendor with the exception ot certain 
plots exempted lor the vendor's maintenance 
without power of alienation and that ihe vendor 
had no interest or share of any kind left in the 
property sold except the property mentioned 
above. Held, that the intention was that that the 
vendor should remain in possession of the plots 
for lite and that he had no right to transfer any 
interest therein. {Evans, J. C.) Sheo Dakshan 
Lal v. Sheo Bhajan. 

11 I. C. 685 : 14 0. C. 189. 

- - - - Construction-Absolute or limited interest 

—Gift by husband to wife —'Malik mustakil Kamil’ 
—Provision in favour of future son or daughter 
— Effect. 

Where a husband gifted away properties to his 
wife, making her the permanent and full owner 
“ malik mustakil Kamil", but adds a final clause 
to the effect that if a son or daughter is born and 
lives at her death, that person is to be the per¬ 
manent or full owner. 

Held, the deed should be construed as a 
whole and the m9re use of the words “ malik 
mtiitakil Kamil" did not confer an absolute 
estate, as it would be inconsistent with the last 
clause. Taking the document as a whole, it 
conferred only a life interest. (Coutts and Ross, 
JJ.) SORABJIT PANDE V. Kxj KUMAR FaNDE. 

(1922) Pat. 74 : 1923 P. 87. 

Construction—Adoption deeds. 

•• Construction — Adoption deed — Conse¬ 
quence. 

A document purporting to be an adoption deed 
contained the following Words: “You (the adopted 
son) alone are the full owner of my moveable and 
immoveable property." Held, the executant in 
executing the deed, which was to evidence the 
previous adoption, did not intend to transfer 
thereby all his immoveable and moveable proper¬ 
ties unless he used in the document words of 
conveyance or transfer, i Macleod, C. J. and 
Crump, J.) Shidappa v. Santawa Kom. 

1923 Bom. 302. 

• 

Construction—Adoption deeds. 

A deed of adoption must in each case be con¬ 
strued according to the language, used in each 
case and in the light of the circumstances of the 
case. There can be no hard and fast rule about 
the construction of such deeds. ( Robertson and 
Shah Din, JJ.) Sant Singh v. Sadda. 

63 P. B. 1912 : 14 1. C. 23 : 222 P. W. B. 1912 

Construction— Ambiguity. 

- Construc'ion — Ambiguity. 

Where an instrument contains ambiguity, the 
evidence of user is admissible to ascertain whether 
it is a latent or patent ambiguity. (Mookerjee 
and Panton , JJ.) Guru Prosanna v. Madhu- 
sudan Choudhury. 64 I. C. 824 : 36 C 1. J. 87* * 

-- Construction— Ambiguity—Clauses re¬ 
pugnant to eaoh other . I 


DEED—Construction—Ambif uity. 

If there are clauses repugnant to each other, 
the Court should try to reconcile them as far as 
possible and it the attempt fails ihen the clause 
which expresses the real intention of ihe parties 
should be taken and the other reiected C induct 
of paities may be considered in construing an 
°mb'guous deed only. (Mookericc. A. C. J. and 
Fletcher , J.) Midnapur Zemindary Co. v. 
Jogendka Kumar. 33 C. L. J. 186 : 62 I. C. 491. 

- Construction — Ambiguity — Extrinsic 

evidence. 

II the terms of the contract are ambiguous the 
right of the parties may be determined with re¬ 
ference to the conduct of the parties. Wnere the 
terms are unambiguous no evidence can b^ given 
of the conduct ol the parties in contravention of 
the terms ot the contract. \ dookerjee and 
Fletcher, JJ.) Bhupendra Chandka Singha v. 
HARIHAR CHAKRAVARTI. 24 C. W. N. 874 : 

58 I. C. 867 : 32 C. L. J. 19. 

- Construction—Ambiguity—Intention of 

parties. 

A Court in constructing a written instrument 
has to look to the words of the instrument to 
ascertain what the intention of the pariies was. 
If the words ot the instrument be ambigu ms, a 
Court may call in aid of it the acs done 
under it as a clue to the intention of the pa r tiea. 
(Mookcrtce and Beachcroft. JJ.) Umesh Chandra 
Roy v. Sukendra Chandra Dun a. 

29 C. L. J. 6 :49 I. G. 8. 

- Construction — Ambiguity. 

The fact that no persons are specifically named 
as arbitrators in an agreement containing a 
provision to refer disputes to arbitrators does 
not make the agreement ambiguous. (Ratligan, 
J.) Dreyfus and Co. v. Gurditta Mal. 

35 P. B. 1911: 

70 P. W. B. 1911 : 9 I. C. 656 : 86 P. L. B 1911. 

- Construction—Ambiguity —Conduct of 

parties. 

Where a document is ambiguous, it is always 
to construe it by showing bow the parties have 
acted under the document. (Wazir Hasan , 
A.J.C ) Sheikh Ali Abbas v. Raja Kumar 
Sher Bahadur Singh. 75 I. C 267: 

9 0. t A. L. B. 815. 

- Construction — Ambiguity —Description 

of property —Falsa demonstratio. 

The general rule is that where in a grant of 
land there is a repugnancy bet veen the terms of 
grant and any plan or diagram the former will 
prevail It is however, subject io the qualifica¬ 
tion that where the plan or tne boundary is a 
part and parcel of the description itself, the 
general rule ceases to apply. Wnere in a grant 
the description of the parcels Is made up of more 
than one part and one part is true and the other 
false, then if the part which is true describes the 
subject with sufficient accuracy, the untrue part 
will be rejected as falsa demonstratio and will 
not vitiate the grant. (Wazir Hasan, A J.C.) 
Abdul Ghaniv. Ashiq Husain. 

8 0. L. J. 621 : 3 U. P. L. B. (J. C.) 93 : 

1922 Ondh 162. 
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DEED—Construction—Ambiguity.; 

- Construction— Ambiguity — Recitals — 

Operative portion—IVhat passes under the deed 
— Zerail — Raiyat — Bihar. 

Per Dawson Miller, C/.—Where there is an 
ambiguity in the operative part of the deed one 
should look back to the recitals and be guided by 
what is therein contained in interpreting the am¬ 
biguity. This canon of construction, however, 
does not apply in all cases where there is a doubt 
or difficulty in the construction of a document. If 
one is satisfied upon the natural construction of 
the operative part of the deed that certain pro¬ 
perty passes notwithstanding that the construc¬ 
tion may be difficult, the recitals have no 
binding torce. 

Per Das , /.—Recitals in a conveyance are 
subordinate to the operative part and where the 
operative part is doubtful and it is impossible to 
sav, on a mere reading of it, to which properties 
it refers, then the recitals can and ought to be 
used to exolain its meaning. While for the 
purpose of construing the operative part, the 
whole of the instrument may be referred to, yet 
the recitals leading up to it are more likely to 
furnish the key to its construction than the 
subsidiary clauses of the deed. ( Miller, C. /., Das 
and Adami, JJ.) Bhonu Lal Chaudh^ri v. Vin¬ 
cent. 3 P. L. T. 653 : 1922 P. 619. 

- Construction -Ambiguity. 

I. a deed does not admit of double meaning, no 
question of interpretation can arise t Chapman 
and Roe, JJ.) Sasiman v. Sibnarain. 

39 I. C. 755 : 1 Pat. L. W. 375. 

Construction—Ancient documents. 

-- Construction — Ancient documents — 

Contemporanea expositio. 

Except where grant is ambiguous, con¬ 
temporanea expositio is not a safe guide in the 
construction of modern deeds. [Lord Shaw.) 
Raghoji Rao Saheb v. Lakshan Rao Saheb. 

36 Bom. 639 : 39 I. A. 202 : 23 M. L. J. 383 : 

12 M. L. T. 472 : (1912) M. W N. 1140 : 

14 Bom. L. B. 1226 : 16 C. W. N. 1058 : 

16 I. C. 239 :17 C. L. J. 17 l*. <*•>• 

- Construction — Anicient documents— 

■Cogent evidence required to hold that an in¬ 
strument is not what it purports to be. 

An instrument after 30 years should not be 
held to be otherwise than what it purports to be. 
unless evidence of a very cogent nature. iK.no*, 
J.) Kalpu Rai v. Bbni Madho Sahu. 

37 l. C. 835. 

- Construction — Ancient documents— 

Pattah—Increase of rent—Accretion. 

In the year 1790 the Government granted a 
sanad by which they granted the plaintiff’s pre- 
<lecessor-in-title a taluk within specified boun¬ 
daries in the Sunderbans. The revenue on the 
lands was to be ascertained from time to time on 
the extent of the cultivated lands at a rate which 
was to be gradually increased to As. 8, after 
which it was to be fixed in perpetuity. The taluk 
was surveyed from time to time and assessments 
were made on the basis of the additional areas 
rfonnd to be cultivated. The Government in the 
year 1916 claimed to assess the lands- formed by 
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alluvion within the specified boundaries since the 
year 1790 not at the rate of As. 8 specified in the 
patta but at the rate of As. 12 a bigba. 

Held, that the lands comprised within the 
specified boundaries were permanently settled 
wilh the plaintiffs under the patta of 1790 aod 
that the alluvial accretion could not be charged at 
more than As. 8 per bigha, which was the 
highest rate leviable under the patta. (Woodroffe 
and Cuming. JJ.) Parbati Charan Saha v. 
Secretary of State for India. 35 C. I. J. 445. 

- Construction—Ancient documents — Reci¬ 
tals. 

Recitals in old documents as lo matters upon 
which it is difficult at a considerable distance of 
time to adduce evidence ought not to be lightly 
set aside, but it is for the Court to attach sach 
weight as it deems proper having regard to the 
other circumstances in Ihe case. [Chatterjee and 
Suhrawardy, JJ.) Sarat Chandra Chatterjee 
v. Satindra Mohan Banerjea. 63 I. C. 887. 

- Construction—Ancient documents — Con¬ 
temporaneous usage when a strong ground for 
interpretation. 

The doctrine that contemporaneous usage is 
indeed a strong ground tor the interpretation of 
doubtful words has no application where the deed 
is ^either ancient nor ambiguous. (Mookerjee 
and Beaohcroft, JJ.) Rahim Baksh Mandal v. 
Sajjad AHMAD Choudhury. 26 I. C. 466: 

19 C. W. N. 1311. 

Construction—Attornment clause. 

- Construction — Attornment clause in 

mortgage deed. 

The strongest reasons in the absence of Courts 
in India will not give a construction to an alleged 
attornment clause in the mortgagerdeed which 
will have the effect of creating rights of the 
tenancy in derogation of the rights of the mort¬ 
gagee. If the intention was to create tenancy Rent 
Law will apply. (Mullick and Jwala Prasad. JJ.) 
Udaichaad v. Jang Bahadur Singh. 

2 P. L. J. 353 : 40 I. C. 500: 2 P. L. W. 118. 

Construction—Charge. 

- Construction—Charge—Creation of—Vil¬ 
lages granted by taluhdar for maintenance of 
junior member—Liability to pay Govt, revenue. 

It wa§ arranged between a talukdar and a 
junior member of the family that the junior mem¬ 
ber should get eleven villages in lieu for main¬ 
tenance for his branch, the talukdar himself 
having undertaken to pay the Govt, revenue on 
the eleven villages. Held , that the obligation 
undertaken by the talukdar to pay the Govt, 
revenue was personal and no charge was created 
on the estate. (Mr, Ameer Ali.) Sundar Lal v. 
Ramji Lal. 47 I. A. 149: 16 N. L. B. 114: 

24 C. W. N. 929: (1920) M. W. N. 447: 

28 M. L. T. 319 (P. C.). 

- Construction — Charge—Company — Loan 

borrowed for fixed period by Company with con¬ 
dition not to mortgage Company's property. 

A limited company in accordance with a reso¬ 
lution, borrowed a certain sum of money froni 
the Bank ot India, agreeing not to further mort¬ 
gage or charge the property of the compasy 
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during the currency of the loan which was for 
a fixed period of one year. On the expiry of the 
period, the loan was renewed for another year 
but the resolution passed previously was neither 
passed again nor confirmed at the time cf the 
renewal, held that the renewal must be treated 
as a fresh transaction and that as no resolution 
was passed at the time thereof and the previous 
resolution had not also been confirmed at the 
time, the prior resolution was exhausted and not 
in force after the expiry ot the period. ( Davar , J.) 
Shivlal v. Tricumdas Mills Co., Ltd. 

36 Bom. 564: 14 1. C. 353: 14 Bom. L. R. 45. 

- Construction — Charge — Annuity. 

A provision in a deed granting an annuity that 
it is to be paid out of the estate of the grantor 
creates a charge on the estate in respect of the 
annuity. ( Ttunon and Newbould, JJ.) Rajendra 
Mohan Moulik v. Upendra Nath Guha. 

64 I. C. 518. 

- Construction — Charge— Description of 

properties—Sufficiency, 

' Where a mortgagor took a fresh advance under 
the terms of a document styled a mortgage and 
the document gave the boundaries and description 
of the properties as in the original mortgage, 
Held , that the document constituted a deed of 
further charge. 64 I. A. 33; 20 A. L. J. 601; 6 A. 
L. J. 255; 31 A. 482 Ref. [Simpson, A. J . C.) 
Gaya Prasad v. Rahpal. • 9 0. L. J. 484 : 

4 U. P. L. R. (0. C.) 110 : 1923 Ouilh 24. 

- Construction — Charge — Pension. 

Where the payment of the pension granted in 
perpeiuity is secured by a charge on property, 
the agreement enures for the benefit of the repre¬ 
sentatives of the grantee and not only lor the life 
of the original grantee. ( Lindsay , J. C.) Raja 
Ram v. Sant Baksh. 67 X. C. 618. 

Construction—Conflicting recitals. 

- Construction — Conflicting recitals — 

Boundaries and area—Conflict between. 

Where lands are described with reference to 
specified boundaries and their area is also given 
as 400 bighas, the statement as to area is mere 
description and the boundaries prevail. Evi- 
donee of prior negotiations, etc., is inadmissible 
to vary the construction of the lease. (Sir John 
Edge.) Durga Prasad Singh v. Rajendra 
NARAYAN Bagchi. 41 Cil 493: 40 I A. 228 : 

26 M. L. J. 25: 15 M L. T. 68: 19 C. L. J. 95: 

18 C. W. N 66:11914) M. W. N. 1: 

21 I. C. 750: 16 Bom. L R. 42 (P. C ). 

[Reversing 37 Cal. 293: 4 I. C. 713: 

10 C. L. J. 570. J 

- Construction—Conflicting recitals. 

A deed recited that there was originally one 
house and it then proceeded that three houses 
were afterwards built anew and “are hereby sold 
to you with the right of ingress and egress through 
the main door, and given over to your posses¬ 
sion". Then followed the particulars of bounda¬ 
ries. Then a clause “ there is an open Chowk 
belonging to these three houses and in front of 
the door of my other house. All may use the said 
Chowk according to the limits of their respective 
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houses and the inmates of all the four houses 
have the right jf egress and ingress through the 
main Kadki door*'. Held, that the words “Open 
Chowk belonging to these three h 'uses" do not 
mean having regard to the context that this 
Chowk was to be in the exclusive? ownership 
and possession of the three houses. The words 
‘‘all may use the said Chowk" meant all four 
houses and that they have the same meaning as 
"the inmates of all the four houses" referred to in 
the next sentence. The words “according to the 
limits of their respective houses" meant that all 
might use ihe Chowk and this means the whole 
Chowk. ( Marten and Fawcett , JJ.) Sha Bula- 
KHIdas i>. Shah Gunpatram. 1923 Bom 281. 

- Construction — Conflicting recitals — 

Printed and written terms. 

Toe written terms where inconsistent with 
printed ones, will prevail. I Kajiji, J.) Noorijhai 
Ghulam Hussein Makari v. Allabux and Co. 

42 I. C 820: 19 Bom. L. R. 845. 

- Construction — Conflicting recitals — 

Boundaries and area. 

If the boundaries specified in a lease can be 
identified the ordinary rule is that the statement 
of area must give away to the description ot 
boundaries. (Tcunon and Newbould, J J.) Sheik 
Bara Kalim y. Rajendkanath Roy. 64 I. C. 751. 

- Construction — Conflicting recitals — 

Boundaries and area. 

It is a well-established rule that where the 
boundaries can be ascertained effect must be 
given to the description by boundaries irrespec¬ 
tive of area. But if the boundaries are uncertain, 
then area must be considered. 41 C. 49 Ref. 
(Newbould and Chose , JJ.) Hari Mohan Modak 
v. Rameswar Das. 64 I. C. 737. 

- Construction — Conflicting recitals — 

Boundaries and area—Land found to be of less 
area. 

Where a conflict arises between the descrip¬ 
tions of the boundaries and the quantity ot land 
conveyed, the description of the boundaries if 
precise and accurate dominates the description 
of the area. But this is not an inflexible rule and 
may be displaced in a particular case. (Campbell , 
J.) Narain Das v, Jawahak Singii. 

50 P. L. R. 1922. 

- Construction—Conflicting recitals. 

Per Seshagiri Aiyar, J. —In cases where a sub¬ 
sequent clause in a deed is inconsistent with the 
operative portion of it. the cardinal principle of 
construction is to ascertain the intention of the 
parties. Technical rules of the construction 
should as far as possible be avoided. ( Wallis , 
CJ. and Seshagiri Aiyar, J.) Arumugasundara 
v. Narasimha Iyer. (1916) M. W. N. 397: 

2 L. W. 542: 18 M. L. T. 110: 29 I. C. 916: 

29 M. L. J. 583. 

- Construction — Conflicting recitals — 

Boundaries and measurements. 

Where there is a conflict between boundaries 
and measurements, more importance would be 
attached to the boundaries. Where there is a 
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conflict between the description of Ihe bounda¬ 
ries and the description of the quantity the for¬ 
mer must be taken if it is precise and accurate. 
37 C 293; 14 C. W. N. 268 Kel. (Benson and 
Sundara Aiyar , JJ.) Tyada Poosapati v. Maha¬ 
raja OF jEYPoRE. II M. L. T. 385: 

141. C. 286: 23 M. L. J. 97. 

- Construction—Conflicting recitals—Pre¬ 
ference. 

Where there is a discrepancy between one spe¬ 
cification of property and another in the same 
document, that which is more certain, stable and 
the least l’kely to have been mistaken or inserted 
inadvertently must prevail, if it sufficiently iden¬ 
tifies the subject-matter. 18 W. h\ 25 ; 17 O. C. 
256 referred to. (Wazir Hasan , ^4. J. C.) Ragho 
Prasad v. Secretary of State. 

9 0. L. J. 629: 1923 Oudh 114, 

- Construction—Conflicting recita’s. 

The rule of construction that in case of two re¬ 
pugnant clauses in a deed the first shall prevail 
and the latter shall be rejected is subject to the 
general rule that a document must be lead as a 
whole (Evans, J. C.) Sheo DaRSHAM v. SHEO 
Bhajan. 11 I. C. 685: 14 0. C. 189 

- Construction—Conflicting recitals — Con¬ 
flict between area and boundaries. 

A deed which contains an adequate and suffi¬ 
cient definition cl the properly intended to pass is 
not vitiated by any erroneous statement contained 
in it as to the dimension or quantity of the pro¬ 
perty. iDtrs and Foster, JJ.) Linton Moles* 

WORTH AND Co. V. JAGANNATH SURAKAR. 

1 P. L. B. 377 : 1924 P. 226 

- Construction—Conflicting recitals — Des¬ 
cription of property. 

When the premises is sufficiently described, as 
by giviDg the particular name of close, or other¬ 
wise, an erroneous additional description will be 
rejected as a ‘false demonstration,’ but if there 
is not this certainly in the first description as if 
it is expressed in general terms and a particular 
description is added, the latter controls the for¬ 
mer and limits the generality’of the earlier des¬ 
cription. Where there is a conflict between the 
two descriptions, the question which the court 
has to consider is, whether the words constitut¬ 
ing the second description should be rejected as 
a false description, or whether they should be 
read as words of restriction. The test is this, it 
the first description is sufficient in itself to iden¬ 
tify the land which is conveyed, then, if there is 
a conflict between the first description and the 
second description, the second description ought 
to be rejected as a false description; but if the 
first description is not sufficient by itself to iden¬ 
tify the lands intended to be sold, then the second 
description ought to be read as restricting the 
operation of the grant. The question then is this: 
Is the first description sufficient in itself to iden 
tify the lands in dispute? (Das and Kulwant 
Sahay JJ.) Gopal Misser v. Partap Mandal. 

72 I C. 643 : 4 F. L. T. 652. 

- Construction —Conflicting recila Is— 

Boundaries and area—Conflict between. 


DEED —Construction—Ejusdem generis. 

Where boundaries are certain, they will prevail 
over the area but where they are uncertain, the 
area will prevail. (Sultan Ahmed, J., RiT LAL 
Mahto v. Shillingford. 57 I. C. 2. 

- r onst ruction — Conflicting recitals — 

Boundaries and area—Description by reference 
to mafl. 

Where a lease is granted on the basis of a map 
and the map exhibits the boundaries of the demis¬ 
ed land, the map is decisive on the question of 
boundaries unless it contradicts the unambiguous 
description ol boundaries in the lease; where 
some terms in a deed sufficiently de R ne the pro¬ 
perty covered by the deed, other firms giving 
wrong descrip'ion may be rejected as a fal>e de 
monslration unless they actually restrict ihe pre¬ 
vious words. If possible lull effect must be given 
to all terms. |Das and Foster, JJ.) The Lodna 
Colliery Co., Ltd. v Bepin Behari B«*se. 

55 I. C. 113: 1 P. L. T. 84. 

- Construction — Conflicting recitals — 

Printed and manuscript portion—Rule of con¬ 
struction. ' , 

Where in a printed form of a lease there is 
conflict between the printed portion a-d the 
manuscript poriion, the manuscript portion must 
prevail over the printed portion. (Da*, J J Ml KH* 
lal Pandey v. Kasheo Prasad Singh Bahadur. 

52 I. C. 956. 

- Construction—Conflicting recitals. 

A mere recital in a deed cannot abridge the 
operative part. (Atkinson and Kingsford, JJ.) 

Babui Rita Kuer v. Puran Mal. 

1 P. L. J. 581: 38 I. C. 44: 2 P. I. W. 303. 

Construction—Ejusdem generis. 

- Construction— Ejusdem generis. 

Rulings on the construction of deeds couched 
in different languages are of very little use in de¬ 
ciding a question relating to construction. (Cha- 
mier, J.) Bhagwati Singh v. Sarup Singh. 

15 I. 0. 851. 

- Construction— Ejusdem generis—Kabuli- 

yat. 

Where a kabuliyat stated “ you shall never be 
competent to enhance the jama; nor shall we get 
abatement ol the jama on tne ground oi diluvion 
or any other ground” held, that the words "on any 
other ground” must be construed ejusdem generis 
with diluvion (Chatterjea and Panton , JJ.) Mbs- 
bahuddin v. Abdul. 06 I. c. 839 : 

34 C. L. J. 112- 

- Construction —Ejusdem gener's. 

It was stipulated in a Kabuliyat that decrease 
or increase oi jama shall not come into force tor 
any reason (such asi inundation, drought, failure 
of crops, etc. Held, that the intention of the par¬ 
ties was that the rent shall not be increased or 
decreased for any reason although reasons lor the 
decrease alone were given. The principle of ejus¬ 
dem generis did not apply as it applies only 
when there is no ir tention fir the contrary in the 
context and the word ‘increase’ in this case is an 
indication ot a contrary intention. (D. Chatterjee 
and Walmsley , JJ.) Sarat ChaNDRA GHOSH v- 
Entaz Sheik. 38 I. C. 679* 
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Construction—English inles- 

■ 'Construction—English rules, how far 
applicable. 

Rules established in English Couits tor con¬ 
structing English documents are not as such appli¬ 
cable t«> transactions between Natives of India. 
The English rules have grown up side by side 
with a very special law of property and a very 
artificial system of conveyance. It is a very ser¬ 
ious thing to use such rules in interpreting the 
instruments of Hindus who view most transac 
tions from a different point, think differently and 
speak differently from Englishmen and wbo have 
never beard of the rules in question. (Lord Mac • 
naughten.) Bhagbati Bahmanya v. Kali Charan 
Singh. 

88 Cal. 468: 38 I. A. 54: 16 C. W. N. 393: 
9 M. L. T. 411:13 C. L. J. 434: 21 M. L. J. 387: 

8 A. L. J. 433: 13 Bom. L. E. 375: 
10 I. C. 641 : (1911) 2 M. W. N. 295: (P. C.) 
[Affiiming 32 Cal. 992: 9 C. W. N. 749]. 

Construction—Evidence of conduct. 

- - Construction — Evidence of conduct— 

Not relevant. 

The subsequent conduct of the parties to a con¬ 
cluded contract has no bearing on the construc¬ 
tion of it. (Lord Macnaughten.) Vissanji v. Sha- 
PUKJI 36 Bom. 387 : 16 C. W. N 769 : 

14 Bom L. B. 493 : 9 A. L. J. 811 : 
(1912) M. W. N. 691: ’6 C. L. J. 63 : 
23 M. E. J. 77 : 1« I. C. 98 : 12 M. L. T. 00 (P. C.). 

- Construction—Evidence of conduct. 

Evidence of the acts and conduct of parties is 
inadmissible to show that document is not what 
it purports to be, namely, that it is not a mort¬ 
gage but really a sale. (Wal^sley and B.B. Ghose, 
JJ.) Kamala Kanta v. Annada Chandra Chak 
RABUrty. 71 I. C. 1030. 

■ - Construction—Evidence of conduct— 

Document doubtful. 

A d*ed of doubtiul import is best construed by 
evidence of the conduct of tbc parties to it. Where 
an ikrarnama between a Hindu widow and her 
adopted son provided that the former should pos¬ 
sess anfi enjoy certain properties for life, but 
that she should have no power of alienation and 
that the latter had the right to enter into posses¬ 
sion after the mother's death, held , that the deed 
was merely intended to give the mother the rights 
of a Hindu widow in the properties, that the estate 
was not a life-estate and that the adopted son 
was not a remainderman. (Mittra and Casper», 
JJ.) Promotha Nath v. Dinamani. 

65 L 0. 826 : 84 C. L. J. 120. 

—- Construction —Evidence of conduct — 

Ambiguous terms. 

If the terms of the contract are ambiguous the 
right of the parties may be determined with refer¬ 
ence to the conduct of the parties. But when the 
terms of the contract are unambiguous, no evi¬ 
dence can be given of the conduct of the parties in 
contrad'ctioo of the. terms of the contract. (1900) 
A. C. 260 Ref. ( Mookerjee, C. J. and Fletcher , /.) 
Raja Nirod Chandra. Singha Sarma v Hari- 

HAR CHAKRAVARTl CHOWDHURY, 

58 I. C. 867 : 32 C. L. J. 19. 

' VOL. 11—119 


DEED—Construction — Family arrangement or 
settlement. 

- Construction —Evidence of conduct. 

The terms of an unambiguous document can¬ 
not be controlled bv the conduct of the parties. 
(Mookerjee, A. C. J. and Fletcher , J.) Kikansashi 
v. AnaNda. 68 I. C. 841: 32 0. L. J. 15. 

- Construction — Evidence of conduct — 

Ancient grant 

It is only in ihe cases of ancient graots whose 
terms are ambiguous, that reliance may be placed 
on the conduct of the patties to asieitaio the in¬ 
tention ol the grantor. (Mookerjee and Beachcroft , 
JJ.) F. F. Christian v, Tekaitni Nakbada 
k «eri. 20 C. L. J 527 : 

27 I. C. 471: 19 u. W. N 796. 

- Construction—Evidence of conduct. 

All documents, except ancient ones whose terms 
are clear to be construed literally without reler- 
ence to subsequent conduct of the paities. (Ben¬ 
son and Sunaara Aiyar, JJ.) Narasamma Hegad- 
thi v. Billa Kesu Pujari. 

3 1 I. C. 543: 25 M.L. J. 637. 

- Construction—Evidence of conduct. 

The legal effect of a document cannot be 
controlled or altered by evidence of subsequent 
conduct of the pai ties. 30 C. 738 Foil. (Pratt, 

J. C., Crouch and Fawcett , A. J. C$.) Manghir- 
MAL v. VlTTAL Ram. 18 I.C. 226 : 5 S. L. J*. 107. 

Construction—Family arrangement or settlement. 

- Construction — Family arrangement — 

Will. 

A document described as a will but effecting a 
division of the property in pruesenti among the 
several members of the family was con trued as 
a family arrangement. (Lord Moulton .) Brij 
Raj Singh v. Sheodan Singh. 35 Ail. 337 : 
40 I. A. 161 : It A. L. J. 698 : 17 C. W. M. 949 : 

18 C. L. J. 57 : 14 U. L. T. 11 : 25 M. L J 188 : 

16 Bom. L B. 652 : 19 I. C. 826 : 
(1913) M. W. W. 616 (P. C.). 

- Construction — Family arrangement — 

Agreement to discharge dower debt—Mahomcdan 
Law. 

Where a Mahomedan transferred certain of 
his property to his wife in lieu of her dower debt 
stipulating that she should enjoy usufiuci of such 
property for her life-time, that if she predeceas¬ 
ed him, the property should revert to him, the 
dower debt being deemed to be discharged and 
that if he predeceased her, she should become 
the absolute owner of such property. Held, that 
this transfer was neither a mortgage by condi¬ 
tional sale nor a Mahabat but only created a 
right in the wife to enjoy the usufruct during her 
husband’s life-time with the probability of its 
developing into full ownership if the husband 
predeceased the wife. 14 M. I. A. 77 Ref. : 

33 A. 421. (Stanley, C. J. and Banerjee, J.) 
Mubarack Unnisa v. Muhammad Munsab 
Hasan Khan. 33 All. 421 : 

10 I. C. 727 : 8 A, L. J. 206. 

- —Construction — Family arrangement — 

Compromise of family disputes. 

A deed of settlement amounts to a compromise 
of family disputes where an antecedent title in 
the parties is assumed. ( Mullick , J.) Muhammad 
Abdul Nayeem v. Jhonti Mahton. 411. C. 889. 
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Construction—Forfeiture clause- 

- Construction — Forfeiture clause 

Whether debtor can avail himself of benefit 
secured to creditor. 

No one is obliged to take advantage of a for¬ 
feiture clause and a benefit secured to a creditor 
should not be availed of by a debtor when the 
creditor does not want it. 18 Eq. 290 : 1876 
W. N. 296 Foil. (S esh'.giri Aiyar and Xapier, 
JJ.) Namav. AmmaN’i Amma. 39 Mad 981 : 

4 L. W. 77 : 20 M. L. T. 174 : 31 M; L. J. 865 : 

35 I. C. 418 : (1916) 2 M. W. N. 125. 


Construction—Form of. 


-- Construotion—Porm of — Obligee not 

named in the bond—Court not a judicial person. 

Where a person has become surety for mesne 
profits that might be awarded by the Appellate 
Court the enforcement of the liability of the 
surety must be by proceedings in the original 
suit. A fresh suit on the bond is not competent. 
The decision in the suit as regards the amount of 
mesne profits is binding on the surety. (Lord 
Phillimort.) Raj Raghubar Singh v. Jai Indra 
Bahadur SINGH. 42 All. 158 : 22 0. C. 212 : 
6 0. L. J. 682 : 38 M. L J. 302 : 18 A. L. J. 263 : 

55 I. C. 550 : 22 Bom. L. E 521 (P. C.). 


Construction—Gift. 


• f 


children 


■Construction—Gift to 

Illegitimate sons.. . 

Scmble : A gift of property to the children ot a 
testator might include illegitimate children also. 
(Lord Atkinson.) Sher Bahadur v. Gangha 
Bakhsh Singh. 36 All. 101 : 17 0. C- 68 

411 A 1 : 18 C. W. N. 401 : 16 M. L T 169 
12 A. L. J. 188 : 26 M. L. J. 291 : 19 C. L. J. 277 

{1 0 L. J. 109 : 22 I. C 293 
16 Bom L E. 306 : (1914) M. W. N. 184 (P. C. 


_ Construction — Gift of occupancy and 

t — • 

inam rights. 

In a gift deed of inam lands the Inamdars 
stipulating the lands to be free from assessment 
undertook t> bi liable f ir the same, in case 
the donee had to pay it. Held , it was a gift of 
Occupancy and mam rights and the donors and 
their heirs were liable in respect of the stipula¬ 
tion. (Shah, A. C. J. and Coyafee , J.) Ram- 
chandra Madhavrao v. Tkimbak Shridhar. 

2t> Bom. L. E 1074 : 1924 Bom. 152. 

4 ' , * • 

- Construction-Gift-Settlement of pro¬ 
perty on trust—Gift of absolute estate. 

A Parsi lady executed a deed of settlement of 
which she appointed -one M. and her son 
Ru>tomji the trustees, and by which she settled 
the immoveable properties for herself for life, 
and after her death on Rusto.nji tor his life 
and after Ru»tomji’s death in trust for bis “ sons 
and their male heirs in equal shares absolutely 
as tenants in common.’* The deed contained no 
power of revocation. There was a maintenance 
clause referring t^ the share to which an infant 
son or bis male heirs should be entitled. The 
settlor first died and her son died next himself 
leaving three sons. Held , that the three grand¬ 
sons of the settlor , took on the settlor’s son’s 
death the trust properties absolutely in equal 
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shares as tenants-in-c >mmon. {Shah, A.C J. and 
Marten , J.) Dadabhai Framji Cama v. Cowasji 
Dorabji. 24 Bom. L. E. illl : 47 B. 349 ; : 

1923 Bom. 177. 

- Construction — Gift—Right to recover 

compensation 

A deed of sale relating to certain shops had a 
covenant in it that in case of eviction by muni¬ 
cipality. the purchaser would be entitled to re¬ 
cover the purchase-money. The shops were 
transferred to the plaintiff bv a deed of gift, 
which purported to transfer all the i ights to 
realise rents t) do repairs, etc., subject to the 
terms* by which the donor was bound. On evic¬ 
tion by the Municipality the plff. brought a suit 
to recover the purchase-money irom the original 
owner who had sold it to his donor. Held, that 
he was not entitled to recover the purchase- 
money inasmuch as that right was not assigned 
to him. (Abdul Raoof , /.) Muhammad Said v. 
Abdul Ali. 66 I. C. 258. 

- -Construction—Gift—Creation of further 

interests after the first donee. 

Where an estate is given in terms of absplute 
estate to a donee, and further interests, are creat¬ 
ed to take effect alter the first donee’s interest 
terminates, the iurther interests do not cut down 
the interest of the first donee. A gift to one 
person when followed by another gilt to another 
of what may not be required by the first, the 
latter gift is void for uncertainty. (Broadway 
and Abdul Raoof , JJ.) Mohan Lal v Niranjan 
Das. . , 601 C. 619. 

4 

- Construction—Gift— Defeasance clause 

—Effect of—Transferee from donee—Position of - 

A clause in a deed of gitt that the donor was to 
become entitled to the properties gifted on the 
happening of a specified contingency is not in¬ 
valid or opposed to Hindu Law. A Hindu who 
had been sentenced to transportation lor life 
made a gift of his properties to a relation of his 
subject to a condition that the donee should hand 
over the propei ties to the donor in case he re¬ 
turned to his native village after the termination 
of his sentence. The donee alienated the proper¬ 
ties gilted to strangers who had notice of the 
terms of the gift. The donor subsequently 
returned and sued for possession. Held, mat he 
was entitled to recover the properties from the 
alienee who could not be said to be bona fide 
purchasers. (Krishnan and Venkatasubba Rao, 
JJ ) Venkatarama Ay var v. Aiyasami AyyaR. 
31 M. L. T; 435 *43 M. L. J. 340 : 16 L. W. 552 : 

(1922) M. W. N. 357 : 1923 Mad. 67. 

- Construction—Gift of income if absolute 

—Casual expressions in documents—Value of. 

The gift of income of property., to a charity 
without any limitation is a gitt of the property 
itself. In the mofussil, the forms of conveyance 
are not strictly observed, and Courts ought not to 
attach importance t j casual expressions in docu¬ 
ments describing them as ancestral properties 
and in the enjoyment of the executants, t Abdul 
Rahim and Burn, JJ.) Vaithinatha AiyaR 
Tyagaraya Aiyar. 68 L C. 631: 41 M. L. 
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DEED—Conitruction—Gift. ’ ' 

- Construction—Gift — Limited owner — 

What passes. 

When a limited owner recited in a document 
that sbe had a limited interest in the property 
and gifted it to another, what passes is only her 
‘limited interest. (Ashworth, A. J C.) Mt. 
Mahesha v. Rameshar. 1923 Oudh 173. 

Construction—Grant- 

- Construction — Grant — Conveyance by 

executor, also having beneficial interest—"All 
estate, right or title" — What Passes —Bona fide 
purchaser. . " " 

It is a settled rule of construction that the mean¬ 
ing of a deed is to be decided by the language 
used, interpreted in its natural sense. An 
'executor who had some beneficial interest in the 
estate of the testator, joined with other benefici¬ 
aries in the conveyance of a portion of the estate 
to bona fide purchasers of value. Though the 
executor did not purport to convey in his capacity 
as executor, the deed stated that all the right and 
title ot the vendors were conveyed. Held, that the 
•conveyance was of the whole tit It vested in the 
exccator and not of the beneficial interest alone. 
The plain terms of the conveyance could not 
be altered by inferences and speculations drawn 
from the conduct of the parties. (Lord Moulton ,) 
-Bijraj Nopani v. Srekmutty Pura SUNDARY 
Dasee. 42 Cal. 56 :27 M. L. J. 93 .- 

1 L. W. 655 : 18 C. W. N. 1313 : 

(1914) M W. N. 679 : 16 M. L. T. 338 : 

12 A. L. J. 1185: 16 Bom. L. B. 796 : 

411. A. 189 : 24 I. C. 296 : 

20 C. L. J. 368 : 37 Cal. 362 (P. C 

[Reversing 6 I. C. 893]. 

Grant — Construction — Endorsements. 

An endorsement appended to the Registrar of 
Sunads will not be a sufficient proof that the pro¬ 
perty is vatan property 25 B. 470 Foil. (Macleod, 
C. J, and Crump, J.) Dulanbi Kom v. Mahomed 
Hanif. 1923 Bom. 296 U). 

| % 4 * 1^1 

• \ , : • 

- — — Construction — Grant — Agrahar gift*— 
Condition as to residence in the place. 

Certain property was given by way of Agrahar 
gift to a Brahman priest and descendants. It was 
.provided that the donee should not abandon his 
house and go to another place. If the donee 
acted in contravention of the above, his act should 
be considered as an act of irreligiousness ' and 
.another person should be substituted in his 
place.’ Held , that the Agrahar gift was a private 
.gift jo the donee and an absolute gift’ according 
to law ; that turther provision as regards resi¬ 
dence was not valid and enforceable in law. 
AShah and Hayward, JJ.) Rukmini Bai Krishna 
Rao v. Lakshimi Bai Narain. 44 Bom. 304 : 

' ' 66 I. C. 361 : 22 Bom. L. R. 254. 

• 8 

-- -Construction—Grant—Contract of sale 

—Offer open "up to or until a day " 

Wnere in offering a motor car for s?le, the 
■vendor wrote that his offer held good up to 
Wednesday next. Held, that the offer was open 
-daring the whole of Wednesday and did not 
expire at midnight Tuesday. Where there is an 
.ambiguity the document will be construed strongly 


DEE 0—Construction—Grant. 

against the grantors. (Greaves, J.) Metro¬ 
politan Engineering Works v. Walter 
Eugene Debrunner. 45 Cal. 481 : 

46 I.C. 305 : 22 C. W N 416- 

*- Construction— Grant— Contract of sale. 

Where the c ntract* of sale Is ambiguous re¬ 
garding a clause restricting the rights oi the pur¬ 
chaser, the coud t'on should be construed more 
strictly against the vendor, i Jenkins, C, J , 
Woodroffe and Mocker jee, JJ,) Ji. 1. J. Hyam v. 
M. E. Gubbay. 32 I. C 63 : 20 C. W. N. 66. 

- Construction — Grant—Taluk tenure — 

Lands within specified boundaiies, 

A document purporting to convey lands within 
specified boundaries to be held at a certain rent 
on Sikmi' Taluk tenure has the effect of either 
reviving an old bibmt Taluk or creating a new 
one on same terms. (Teunon, J.) Abdul Karim 
v. Ahmed Ali Mbaji. 23 I. c. 612. 

- Construction — Grant. 

A clause in a lease deed st pulating for the sanc¬ 
tion of the Collector for building a house is not 
necessarily inconsistent with the theory of a 
permanent grant as the object ot the clause may 
be to secure a suitable type of building. Per 
Bcachcroft, J. —A meaning must be given to 
every clause and if there »s ambiguity in a grant 
it must be construed in grantee's favour, (Mocker- 
jee and Bcachcroft, JJ.) Secretary of State 
v. Forbes. 17 I C. 180 : 16 C. L. J. 217. 

- Construction — Grant — A permanent 

grdnt—Wonts importing. 

A Kanom deed reciting that Anahdravati may 
hold the properties ‘ ior ever andever 1 ’ was held 
to import a permanent grant (Seshagin Aiyar and 
Phillips, JJ.) Kutipuhath Kunhvni Pannikkar 
v. Raman. 26 M. L. T. 332 : 10 L. W. 427 : 

52 I. C. 676 : (1919) M.W.N. 742. 

! • • 

—- Construction—Grant--Gift. 

Per fCumataswami Sastri, J. —In constructing 
a deed ot gift the Courts should see the intention 
of the donor shown by the deed and by the sur¬ 
rounding circumsiaoces at the time. ( Ciutts- , 
Trotter and Kumaraswamt Sastri, JJ.) Kuyyat- 
til Kondan Kutti v. Vayalpath Parkum. 

/ 321. C. 107. 

-- Construction —Grant—Gift —Condition 

— Liability of donee for peishkush. 

Where a gift oi village was made on condition 
that should the donor get the village sub-divided, 
tbe donee should theieaiter pay the peishkush 
apportioned to nim, the donee must afford facilities 
lor separate registration by concurring In the 
application made by the donor lor the purpose. 
Where, therefore, oa such an application by the 
donor the Collector fixed the. pei,shkusji t but_the 
donee did not intimate his consent thereto and 
the petition was dismissed, tbe donee ip' never¬ 
theless liable to pay the peishkush due.on his land 
from tbe date on whicn the Collect'.r '.fixed ibe 
proportion. (Miller and Sadastva Aiyqi, Jf t ) S^i 
Sri Sri Gajapathi Kristna Chanpjba Pfio Garu 
v. Srinivasa Chaklu. t) ' Sfc'Jfead. 235: 

14 M. L. T. 20 : 25 V J. 433 ; 

20 I. C. 446 : (1914) M. W. N. 99. 
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DEED—Construction—Grant. 

_ Construction — Grant -Conveyance — 

"A ppurtcnanccsRight of way. 

A conveyance of land to be held and enjoyed 
along with “ appurtenances" is wide enough to 
convey a wav which never existed as an easement, 
but which when all the parcels were in the 
possession of the grantor, was used for tbe 
convenience of the whole tenement. (White, C. 
J. and Tyabji , J.) Penukonda Venkiah v. Sanka 
Krishnamoorthy. 38 Mad. 141: 

(1913) M. W. N. 317 : 13 M. L. T. 313 : 

19 I. C. 80 : 24 M. L. J. 552. 

- Construction—Grant—Duty to examine 

terms —Istimrari patta -Proprietary rights. 

A Court construing a grant must look to us 
terms and ascertain its legal effect with refer¬ 
ence to them. A deed styled as istimrari patta 
authorised the grantee to continue in possession 
of the property conveyed, generation after genera¬ 
tion, on payment of revenue to the grantors. The 
deed further recited that the grantees and her 
heirs had the same rights of ownership as the 
grantors and the grantors and their representatives 
had no claim to, or had no power of, interference 
in the property conveyed. Held , that the docu¬ 
ments conlerred complete proprietary right on the 
grantees in respect of the lands conveyed. (Wazir 
Hasan, A J. C .) Liaqat Husain n. Nakotam Das. 
4 XI. P L. B. (J. C.) 1 : 65 I. C. 780 : 8 0. L. J. 616. 

__ Construction—Grant — Sankalapnamah 

—Grant of land in pcrpetuity-Zurpeshgi rent. 

Under a deed described as Sankalapnamah 
with powers of transfer the grantors had in con¬ 
sideration of the payment of certain sum put the 
grantees in possession of certain land and the 
grantees were to remain in possession for ever 
subject to an annual payment of Rs. 3 on account 
of llalguzatisarkari. Held , that the document 
was clearly a sale of an under-proprietary right. 

(Lindsay , J.) Ram Suchit v. Sheo Sewak Singh. 
[Linasuy, 56 L 0 . 6 29 : 23 0. C. 50. 

_ Const ruction—Grant— Shankalap grant 

—Grantee to hold bila lagani, with heritable 

and transferable rights. 

A Hindu widow gave under a Sankalapnama 

deed in favour of the family priest reciting that 
her husband had made a gift by way. Sa ": 
kalap in his favour in certain Sir. Matahti apd 
grove land a Sankalap grant of 26 bighas of 
land Bila Lagani. The lady further declared m 
that deed that the transferee was to hold it for 
ever with heritable and transferable rights and 
sh- had no right over it. Held, that the deed 
‘conferred only under-proprietary rights on the 
p?ies e t (LiJay, L C.) Ganesh Prasad*. 

BISHUNATH. g6 j c 364 . ^ Q c 80 

_. Construction—Grant—Award of-British 

^An "award'of’The British Indian Association 
granted a village rent-free " in perpetuity- to the 
appellant. The award did not confer any 
undei-proprietary right nor did * he words m 
perpetuity indicate an interest beyond the life 
time of the grantee. (Evans, J. C. and Piggot , 
A . J. C.) Shambhunath v. RUdhra PRatap. 

•.. . 12 I, t. &4rk. 


DEED—Construction—Instalment bond. 

- — Construction — Grant—Power of attorney 

—If amounts to disposition 

Where a body executed a mukhtearnama ap¬ 
pointing somebody manager and general agent 
till a minor grandson attained majority, there is 
no conveyance of title to the grandson, nor could 
it be treated as a will or declaration of trust. 
(Bucknill and Ross JJ.) Ram Bahadur Sen v. 
Ganesh Bhagat. 2 Pat. 554 : 1924 f. 49. 

Construction—Instalment bond. 

- Construction — Instalment bond — In¬ 
terest to run in case of aefault— Irregular Pay¬ 
ments — Waiver . 

A mortgage bond was payable by nine half- 
yearly instalments without interest, but in case 
of default the mortgagee cculd cancel the arra» ge- 
ment and charge interest at a certain rate. The 
first instalment was paid beyond time. The 
mortgagee credited it partly towaids the interest 
which had begun to run and the balance towards 
the principal. The second instalment was paid 
in time but the mortgagee apportioned it in the 
same way. From time to time irregular payments 
of varying sums were made, and were credited in 
same way. Held, the mortgagee was entitled to 
treat the payments merely as payments made on 
account generally aod by accepting them he did 
not waive his right to charge it terest. (R*ves and 
Gokul Prasad, JJ ) Wezakat Husain v. Mohan 
Lal. 18 A. L. J. 776 : 68 I. C. 7 : 43 AIL 38: 

2 D. P. L. B. (A.) 357. 

- Construction—Instalment bond. 

There was a condition in the sale deed that 
the purchase money should be paid in instalments 
on fixed dates. In default of first instalment on 
due date, the vendor was to be entitled to possea- , 
sion. In case of non-payment of three subse¬ 
quent instalments the vendor was to sue for pos¬ 
session of the land,'but the vendor bad waived it 
on many occasions. As he d'd not sue immedi¬ 
ately he was not entitled. He could not enforce 
the strict terms of the contract as he had waived 
it on so many occasions. (Chandavarkar and 
Hayward, JJ.) Changan v. Suka. 35 Bom. 611 : 

12 I. C. 384 : 13 Bom. L. E. 891. 

- Construction—Instalment bond—Suit 

on limitation. 

An instalment mortgage-bond contained the 
clause "in tbe event of deuult of payment of one 
hist, all ihe kist being taken as defaulted, mort¬ 
gagors shall pay interest, etc.” Held, the inten¬ 
tion was that in the event of default in payment 
of one kist, the whole amount and interest on 
that was to be paid and that a suit on the basis of 
the bond brought more than 12 years after the 
date of the first default would be time-barred. 
(Walmsley and Greaves, JJ.) Sakhwat Ali 
Khan v. Amir Pramanik. 61 I. C. 208. 

- —Construction — Instalment bond. 

Where under a mortgage deed, the principal 
was payable on 4th January, 1916. the interest 
was payable regularly on the 4th January of each 
year and in default of payment of interest on the 
due dates, the mortgagee was entitled to re¬ 
cover the said amount then and there without 
waiting for the due date, viz., 4th January, 1916- 
and default was made in payment of interest, tbe 
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DEES—Construction—Instalment bond. 

mortgagee is entitled only to the balance of in¬ 
terest claimable on default of payment of any one 
instalment and not to the principal amount. 
(Abclur Rahim and Srinivasa Aiyangar, JJ.) 
Sethru Cherla Rama Chandra v. Maharajah 
of Jeypoor. 19 M. L. T. 360 : 34 I. C. 411. 

(1916) 1 M. W. N. 354. 

- Construction—Instalment bond — "Due,” 

meaning of. 

A hypothecation bond payable by instalments 
executed bv the deft, to the plff. contained the 
stipulation that on failure to pay according tj 
terms it shall be lawful lor the said Collector on 
behalf of the Secy, of State to sell the said lands 
and ap.»ly the proceeds of such sales in or to¬ 
wards the payment and satisiaction in the first 
place of the expenses of such sale and then ol the 
amount due or owing by me on account of the 
said balance of purchase money, etc. Held , that 
the word '‘due" in the said bond meant payable, 
and toat the creditor could on default of any in¬ 
stalment claim only the overdue instalments and 
not the entire balance due on the bond. (Benson 
and Sundara Aiyar, JJ.) Annavarapu Nachar- 
AMMA V. SECRETARY OF STATE. 15 I. C. 231. 

• Construction — In-talmcnt bond — In¬ 
terest—Provision lor payment of. 

Where a mortgage bond was made up of prin¬ 
cipal and prospective interest and the whole 
am mot was made payable in s >me instalments, 
and tnere was also a clause lor payment 01 the 
whole amount in default ot tw > monthly instal¬ 
ments. Held , that i he mortgagee could recover the 
principal sum secured by tne bond witn propor¬ 
tionate interest out of the total interest (prospec¬ 
tive) up to the dat.- of the 2nd default and com¬ 
pound interest at a late fixed in the bond on the 
sum due in the date of the first default from that 
date to the date of the second default. The mort¬ 
gagee was not entitled to any interest alter the 
date of the second default. (Slanyon, A. J. C.) 
Bhauji v. Bhagwant Atmaram Dhongdi. 

45 I. C. 722. 

" 1 Construction—Intention of parties. 

- Construction—Intention of parties — Ex- 

trinct evidence. 

Evidence of the intention of the parties there¬ 
to is inadmissible in construing the terms of a 
deed because the question is noi what the parties 
may have intended, but what i< the meaning of 
the wards used. 17 C. L. J. 53 Affirmed. (Lord 
Parmoor .) Maharaja Manindra Chandra 
Nandi v. Raja Sri Sri Duroa Prasad Singh. 

32 H.L.J. 559 : 38 I.C. 929. : 22 M.L.T 202 : 

6 t. W. 110 : 21 C. W N. 707 : 

25 C. L. J. 567 : 19 Bom. L B. 498 : 

15 A. L. J. 432 : 1 Pat. L. W. 627 : 

10 Bur. L. T. 229 : (1917) M. W. N 448 (P C ). 

[Affirming 18 I. C. 645 : 17 C L. J. 53.] 

-—- Construction—Intention of Parties. 

The intention of the parlies to a document 
must be gathered from the terms of the deed it¬ 
self and oral evidence is excluded bv S. 92, Evi¬ 
dence Act (Ryves and Daniels, JJ ) Bishamb- 
har Nath v. Muhammad Ubaidoli.ah Khan 

45 A. 681: 21 A. L. J . 503 : L. B. 4 A. 433 : 

1923 AU. 586. 


DEED—Construction—Intentention of parties. 

- Construction—Intention of parties — 

Clauses altering rule of succession and restrain¬ 
ing alienation—Effect 

Whereby clause («i c f a deed, a righl of pre¬ 
emption was created among the parties to the 
partition and by clause (b) if any co-sharer dies 
lawalad, the property left by him was to be divid¬ 
ed amongst his near co-sbarers according to their 

shares and by clause (c) no co-sharer could have 
the right of creating title in favour of a daughter's 
son in his divided share directly or indirectly. 
Held, paragraphs (5) and (c) of the deed could 
not be looked upon as creating a legal contractual 
relationship between the pait'es to the deed. 
Paragraph (<i) undoubtedly creates a legal contrac¬ 
tual relationship, but paragraphs (6) and (c) go 
much further. The intention there is to alter the 
rul^s of succession and restrain the right of trans¬ 
fer. The attempt to alter the rules ol sucession 
is obnoxious in view of the well-known Tagore 
case, and the restrictions laid down in paragraphs 
(6) and (c) cannot be enforced. ( Stuart , J.) Mt. 
Mhadai Kuar V. Bageshar Rai. 

1922 All. 293. 

- Construction — Intention of parties— 

Shown by the document or its language. 

The document itself or its language as app li- 
cable to the surrounding circumstances should 
guide the determ nation of the intention ol the 
put-es to the document. (Knox, J.) Kai.pu Rai 
v. Beni Madho Sahu. 37 I. C. 835. 

- Construction—Intention of parties. 

Where a document is silent that a person was 
appointed an agent for carrying on the bnsiness 
of another or an agent with lull power to repre¬ 
sent it. but merely “ as agent in the share broker¬ 
age business” the document read as a whole 
was construed to mean only relation ol sub- 
broker and broker. (Fawcett and Coyajec, JJ.) 
Morarji Premi Gokuldas v Mulji Ranchhod 
Ved & Co. 26 Bom. L. B. 1014 : 48 Bom. 20 : 

1924 Bom. 232. 

- Construction — Intention of parties — 

Addition of words, if permissible. 

Whereon a division of the joint property of 
three brothers into three lots respectively, a limi¬ 
tation is provided as to the share ol the first 
brother and n ot as to other the limitation regard¬ 
ing each share sh >uli be read al'ke and if such 
reading necessitates the addition of some words 
to the deed it is permissible. (Scott, C. J. and 
Heaton, J ) Pramjiwandas Kalidas v. Sham- 
Korebai. 37 I. C. 263 : 18 Bom L. B. 510. 

Construction—Intention of parties— 
Subsequent admissions—Value of. 

Wnatever title may have vested in a mortgagee 
from a tenant must be traced to the mortgage 
bond and cannot be rested on an admission of 
the tenant hi.nsell. The question clearly is not, 
what the tenant intended to mortgage, but what 
was conveyed by virtue of the description actually 
inserted therein. The admission of the tenant 
cannot be utilized to contradict the document, 
and it would be dangerous to allow outside evid¬ 
ence to show the intention of the writer, which 
is not disclosed by the authorised channel, namely. 
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the words which he himself selected. (Moo- 
kerjce and Rankin, JJ.) MANMATHA NATH KAR 

v. Probodh Chandra. 

37 C. L. J. 52 : 1923 Cal. 102. 

- Construction—Intention of parties — 

Where the agreement recited 

Where the agreement recited “I agree to al¬ 
low you to sell my oil mill at Rs. 40,000 you 
will get brokerage 5 per cent, when the mill 
will be sold this year, this condition in fo*ce till 
fortnight from to-day. ” Brokerage is earned by 
the broker it he introduced within 15 days to ihe 
promisor, persons ready and willing to purchase 
for Rs. 40.000 but it is not necessary ihat the 
sale should be completed within the 15 days. The 
postcript ‘‘on the sale proceeds being received 
in hand brokerage will be paid ; o you” does not 
mean that the commission was only to be payable 
if and when the whole amount (Rs. 40,000) will 
be received in cash. If the promisor chose to 
agree with the purchaser to receive partly cash 
and partly by hundi the broker's right to commis^ 
sion on the stipulated daie, would not be 
affected. ( Sanderson , C. J % Woodroffe and 

Mookcrjce, JJ.) Laljee Mahomed v. Dadabhai 
Jivaji Gusdar. 43 Cat. S33 : | 

I, C. 807 : 23 C. L. J. 190. 

—.- Construction —Intention of parties. 

In construing a document the court should de 
termine the intention of the parties as expressed 
in the deed itself. It cannot give effect to this 
unexpressed intention. (Mocker*ce and. Beach 
croft, JJ ) Durga Prasad Singh v. Gosta be- 
hari Nandi. 18 I. C. 645 : 17 C. L. J. 53. 

- Construction—Intention of parties . 

When there is no ambiguity in the deed he 
intention of the executant should be gathered 
from the plain language used ; unexpressed inten¬ 
tion cannot be given effect to. (Mookerjee and 
Camduff, JJ.) Kanij Jinatal Kubra v. Hami- 
dunnissa. 14 I. C. 60 . 16 C. L, J. 111. 

- Construction—Intention of parties. 

Clause 2 of the document provided thet the 
vendor shall draw upon the purchasers through 
any bank in sterling for the total amount of the 
invoice at 60 days sight free of interest, the bill of 
lading and shipping documents to be handed to 
the purchasers on payment of the draft. The 
purchasers further bind themselves to accept such 
drafts upon presentation and pay at maturity not¬ 
withstanding any objection they may have on 
account of any variation whatever from the terms 
ot the indent, such objections,if any, to be settled 
privately or by arbitration.’ 1 Clause 8 contained 
the provisions as to arbitration and commences 
with the statement that the purchasers shall not 
raise any claim ip reepect of the transaction un¬ 
less they have accepted and returned the draft or 
drafts. Held uppn the true construction of that 
agreement that purchasers aie bound to accept 
the drafts upon presentation or tender of the bills 
of lading and shipping documents and that no 
claim by the purchasers can be raised, nor arbi 
tration invoked, until such payment has been 
made. (Shadi Lai, C. J. and F forde, J.) Bubby 
Hurry and Co. v. Her i z and Co., 

4 Lah. 915 : 1933 Lah.541 


DEED—Construction—Intentention o I parties. 

- Construction—Intention of Parties. 

The clause which determined the respective^ 
abilities of the parties to contribute towards the 
sum to be paid by party No. 1, appellants, on- 
account of taxes ran as follows :—** As to the 
amount of Income Tax, Excess Profits Tax and. 
super tax for 1919—20 to be paid by Bakhsh Elahi 
& Co, and Karam Elahi * uham-oad Shafi, after 
the tax has been deposited in Government Trea¬ 
sury, the liability will be shared by party No. 1 
md party No 2 among themselves in proportion 
to their shares for ijth 0 f a year or 9 months.’ 1 
Party No 1 paid in November 1920 a sum ot 
Rs 1,22.500 as Excess Profits Tax for the year 
1918-19 and claimed that party No. 2 respondents- 
should pay their share of this amount for 9 months.. 
Held the liability of the respondents was circum¬ 
scribed by the terms of agreement and that, para¬ 
graph as it stands does not make them liable for 
payment o» any portion of the Excess Profits: 
Tax for 1918—19. The onus was on the appel¬ 
lants to prove that respondents were liable*. 
(Shadi Lai, C. J. and Abdul Qadir, J.) HmV 
Mahommed Taqiv. Haji Abdul Rahman. 

1923 Lah. 161. 


- Construction — Intention of parlies — 

Release of a share—Father's property—Share of 
\ brother's property on his death—Estoppel. 

Plaintiff at the time of partition with his bro¬ 
thers tor a certam sum of money released bis 
share in his father’s property in favour of his 
brothers. On the death of a brother (one of the 
releasees) he sued (or his share. The deed of 
release ran as follows : ’* Said releasor (plain¬ 
tiff; lor himself, his heirs, executors andi 
administrators relinquishes a'l his right, title and 
interest in and to the firm of “ M, Hakimji" 
and all the remaining moveable and immoveable 
properties hereunto jointly owned and pos¬ 
sessed by Ihe said leleasor and the said releases- 
(his brothers;, or to the ownership or possession' 
of which they may now or hereafter be entitled' 
as heirs of the late Seth Mamoonji and pro¬ 
prietors of the said firm of M. Hakimji. ’’ Held 
it is clear that what the plaintiff was relinqishing. 
was only his claim as an heir of his deceased 
father and as joint owner of the fiim M. Hakimjl* 
Had it been his intention to give up any future 
right ol inheiitance that might accrue to him 
from the death of one of the releasees this would 
have been expressed in the d^ed Plaintiff wa* 
not estopped bv the deed of re’ease. Halsbury's 
Laws of England, Vol. X. page 461 Foil. 20 Cal.. 
373 Dist- (Martineau and Campbell, JJ.) SETH 
Yusaf Ali Mamoonji v. Seth Ali Bhoy. 

1923 Lah. 8. 

- Construction —Intention of parties—Sale 

of staircaseLanding if included. 

The purchaser of i staircase includes a right 
to go over the landing at the foot of the stair¬ 
case, (Martineau, J.) ShambhU Sahai r. GamaN. 

t 5 Lah. L. J. 73. 

- Construction — Intention of parties —* 

General, authority to widow to gift away'— 
Failure of Particular chosen by her does not 
extinguish chanty. 
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DEED— Construction— Intention of parties. 

When the reversioners originally gave the 
wid^w authoiity to devote tne property to any 
charity, if the execution of the mode of char-ty 
selected bv her becomes impracticable, they 
could not impeach any other charity selected by 
her aiterwards. (Rattigan and Shadi Lai, JJ .) 
Bhiwani Orphanage Association v. Parama- 
NAND. 43 P. L. R. 1916 : 31 I. C. 737 : 

7 P. W. R. 1916 

- Construction —Intention of forties—Sale 

of land—Village Shamilat if included. 

Where tlie deed of sale of land does not ex¬ 
pressly mention the share of the Shamilat per¬ 
taining to the land, it is a que'tion of the inten- 
tion of the parties as to whether the sale should 
include the Shamilat or not and this must be 
ascertained f-om tne facts ol each case. Where 
after the sale the vendor left the village and set¬ 
tled, in another di-tiict and took no interest in 
the Shamilat area in 1905 on partition ot the 
Shanulat the share pertaining to the Khewat was 
awarded to the vendees and it was only in 1012 
that the vendor’s descendant b ought a suit to 
Claim the Shamilat. Held ihe Shanulat had pass¬ 
ed by the sale. 75 P. W. R. 1910. Dist (Shadhi 
Lai and Le Rossignol, JJ.f Shahamad v. I bra- 
HIM. 57 p. R. 1915 : 134 P W. K 1916 : 

30 I. C. 100 : 60 P. L. R. 1916. 

—- Construction—Intention of parlies. 

Any expression of the intention of tne parties 
that leads to the making of a deed cannot be taken 
to control cltar and unambiguous dispositive 
words in it. Statements of motives for makii.g a 
gilt are not relevant in considering whether a 
gift is absolute or conditional. 24 C. 834 P. C. 
Foil. (Spencer and Krishnan , JJ.) Kanga Rao 
v. Kitoki Ammal. * 42 1. C. 265: 

(1917) M. W N . 634. 

- Construction — Intention of parlies — 

Agency for sale Document — Constru< tion. 

The terms of a contract ol agenc\ for sale 
provided that the principal would be b und ta 

pay a commission of Rs.as remuneration 

Out of the amounts that may be realised by the 

sale cf.The aforesaid commission shall be 

paid out of the amount which tne agci t may 
obtain f.ir the principal. Held, the payment ol the 
commission was conditional on the actual pav 
ment ol the purchase money or at any rate not 
before all obstacles to the principal receiving the 
amount had been removed, i Benson, O. C. I. and 
Sankaran Nair % J .) Imhudipattam Vijaya 
Gandipa v Annasamy Iyer. 17 1. C 106. 

- —Construction — Intention of parlies — 

Ordinary circumstances. 

A Co”rt must consider the surrounding cir¬ 
cumstances and should not extend the object ot 
parties beyond what is expressed in the document 
itself. (Sundara Aiyar and Sadasiva Aiyar, J J.) 
Sankaranunni v. Appavu Pili.ay 

. 16 I. c. 671 : 12 M. L. X. 556 

— ■ -Construction — Intention of parties— 
Intention that several parties shou'd be execu¬ 
tants—Deed signed by some only of the executants 
—Effect of. 


DEED —Construction-Intention of parties. 

If a contract in writing is executed by some 
only of the seveial persons who purport to join in 
the contract and were intended to be parties to 
it and to execute the document, that document 
Constitutes only a proposed agreement which has 
never been perfected, and it cannot bind even 
those who did execute it 25 M. 389 ; Latch v. 
Wellahe (18401 11 A L. J. 959 Ref. 31 M 114 dist. 
(Hallifax, A. J. C.) Ra.machandra v. Ruprao. 

64 I. C. 726. 

- Construction — Intention of parties —> 

Name used by partus if a sufficient guide. 

The name given to a document by the parties is 
not a sufficient guide as to whether a document 
creates a mortgage or a charge. ( Stanyon, 
A. J. C.) Khemchand v. Malloo. 

26 I. C. 601 : 10 N. L. R. 81. 

- Construction — Intention of parties — 

Gift of an annuity—Gift ot immoveable property 
in tun of annuity— Suit to set aside gift — 
Annuity whether must be restored. 

The deits. had become entitled to an annuity, 
generation after generation, from the profiisof a 
certain village in possession of another, who 
subsequently made a gilt of ceitain other villages 
to the deft in consideration of the deits. relin¬ 
quishing their right to annuity on condition that 
if ousted from the possessiou of the gifted pro¬ 
perty ihe annuity will be restored. On a subse¬ 
quent holdet of the estate seeking to oust ihe 
(lefts, from Ihe gifted village, it was held that the 
deits could not be ousted without the restoration 
ol the annuity. (Stuart, J, C. and Kanhatya Lal t 
A.J.C.) Nakayan Singh v. Deputy Commis¬ 
sioner, PakatapgaRH. ' 54 I. o 359 : 

6 0. L. J. 633. 

- Construction — Intention of parties — 

Intention clear from the deed—Omission to 
specify in a table attached to the deed. 

Where it is clear from the deed that the inten* 
tion ol the vendor was that he sboulo transfer his 
entire interest in a certain village, the vendee’s 
claim for possession of seme of the paicels of 
the property cannot be resisted on the ground 
that- thtv are not mentioned specifically, in the 
long table attached to the deed wherein all the 
parcels going to make up the vendor’s property, 
are purported to be recited. ( Lindsay , J. C.) 
Surajpal Singh v. Debi Dat Singh. 

341 C. 890 : 3 0. L. J. 156. 

- Construction — Intention of pa r hcs — 

Contents' of document and other surrounding 
circumstances to be considered. 

The intention of the paities to an instrument 
is t» be gathered not from the name given to it 
but from the contents and relationship created 
and i ther circumstances going to show in what 
mam cr the language of the instrun ent is related 
to exiting facts. 12 A- 387 ; 22 A. 149 referred 
to. i Kanhatya Lai, A. J. C .) Baldeo Prasad v. 
Chet Ram. 26 I. C. 706 : 1 0. L. J. 703. 

- Construction —Intention of parlies — 

Compromise — Court, duty of. 

In construing a compromise the Court must 
look to the actual terms of the compromise and 
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DEED—Con.^traction—Intention of patties. 

not to its effect on the iirerest of parties. The 
couit should t y to carry out the intention of the 
parties. ^Evans, A. J.C .) Ashik Hussain v. 
Mehdi Hussain. 12 I. C. 413. 


- Construction—Intention of parties—Sale 

—Gift — Failure of consideration. 

A deed inoperative as a sale deed for failure of 
consideration cannot be treated as a deed of gift 
in toe absence of any indication to that effect io 
the deed. A deed must De construed by what 
appears within the four corners of a document 
itself and t >e court cannot go outside the deed 
for the our ose of showing tnc intention oi the 
maker 33 C. 773 Dist. (Mullick and Atkinson, 
JJ.) Ghulhaiv. Bala Bak^h Seth 

3 Pat. L. W. 206 : 45 I. C. 330 : (1917) Pat. 369. 


- Construction ■ Intention of parties — 

Contract—License to cut trees and make sleepers 
on payment of royalty—Breach of contract. 

Appellants entered into a contract in writing 
with respondents whereby they acquired the 
right for a term of just over 4 years to cut Sakhua 
trees for the purpose of making sleepers upon 
which a royalty was payable at certain rates. 
When work had been in operation for a short 
period, the respondents cancelled the contract 
and retook possession. In determin ng the ques¬ 
tion whether the landlord was entitled to cancel 
the contract, the court considered the document 
as a whole in order to find out the true *nt» ntio 
of the parties and neld that the mere failure cut 
sleepers at a certain rate every month did not en¬ 
title the landlord to terminate the contract. (Miller, 
C. J and Bucknill, /.) Jugal Kishoi e v. Baku 
Horreshwar. 1922 Pat 79. 


- -Construction — Intention of parties — 

Compromise stipulation that two ladies are to 
hold certain property for life —Gift over to plain¬ 
tiff on death of bolh-death of one of the life 
tenants—Riehts of parties. 

Where in a certain compromise decree it 
was stipulated that two ladies would take into 
possession certain lands for maintenance for life 
and alter the death of both of them ; the plaintiff 
will take possession of the lands and whereafter 
the death of one of the ladies, the plaintiff wanted 
to take possession of half oi the lands demised . 
Held . that it was cleatly a grant ot land to the two 
ladies for life as maintenance, that is to say, they 
were joint t“nants of the property and that the 
plaint'S w.*s not entitled to recover possession 
until the death of both the ladies. (Miller, C. J. 
and Coutts, J.) Chandra Mohan Dutta v. 
Sasibala Dasi. (1922) Pat. 39: 

4 U P. L. B. (Pat) 7 : 3 Pat. L. T 623 : 

1922 P. 68. 

Construction— Law applicable. 
Construction—Law applicable. 


The legal effect of a transaction cannot always 
be determined by the ihen prevalent interpreta¬ 
tion of the law affecting the transaction. ( Mooker- 
jee and Camduff, JJ .) Birendra Kishore v 
Ahmed Ali. 16 I. C. 479 : 17 C. W. N. 619. 

Construction—Lease or contract of service. 
- Construction — Lease or contract oi 


DEED—Construction—Meaning ot parties 

If there are provisions in a document under 
which one of the parties is lo be put into posses¬ 
sion of land belonging to the other lor a specific 
term of years on condition of delivering a 
specified amount of paddy irrespective of the 
quantity actually crown the document is a lease 
and the person put in possession of the land a 
tenant and not a mere labourer. (Woodroffe and 
Huda, JJ.) Ananda Kumar Kau v. Hara Durfa 
Ghosh. 49 1. C. 731. 

Construction—Lease or License. 


Construction—Lease or license. 


Where plff. contracts in writing with the deft, 
whereby the former was to cut and take away 
timber from the latter’s forest for a period of 
four years on paymert of a certain royalty the 
agreement is not a mere license but an instru¬ 
ment conveying an interest in immoveable pro¬ 
perty. 20 Mad. 58 ; 29 Mad. 353 Dist. (Spencer 
and Krishnan , JJ. I ZamiNDAR OF BODOKIMIDI V. 
Sbesil Kumar Lahiri. 

49 I. C. 811 : (1918) M. W. N. 772. 


Construction—Lease or license— Kabuli- 


yat whether contract of tenancy. 

Where a tenant is let into possession of land 
under a Kabuliyat and has paid rent at the 
Kabuliyat rates, the Kabuliyat is deemed to 
be confirmed by the conduct of the panies and 
adopted as a contract of tenancy. (Mullick and 
Atkinson, JJ.) Si.eikh Kasim Ali v. Sheikh 
Ahmad Ali. 38 I. C. 808 : 2 Pat. L. J 40. 

Construction—Marriage Settlement. 
ConstruoRon—Marriage settlement and 


will—Children's portion—Time of vesting. 

In marriage settlement and wills of parents 
there is a presumption that the settlor or testator 
intended the portions should vest in the case of 
daughters on their attaining majority or marri¬ 
age and in tbe case of sons on their attaining 
majority, whether the children do or do not sur¬ 
vive their parents. ( Twomey, C. J. and Young, J.) 
Esther Cohen v. E. I. Cohen. 13 Bur. L. T. 78. 

Construction—Meaning of parties. 
Construction—Meaning of parties. 


service. 


In a suit upon a bill ot exchange drawn in 
foreign currency and payable in rupees at tbe 
current rate at the bank drafts at the date oi pay¬ 
ment. Held, that the rate of exchange should be 
calculated at the due date of payment. The date 
of payment could only mean the day on which 
the acceptor agreed to pay and not some ether 
day at which he might choose to tender the money 
or might be forced to pay by an order oi the 
Court \Macleod, C. J. and Crump, J.) MULLER 
Maclean and Co v. Kaderbhoy Mulla. 

47 Bom. *93 : 23 Bom. L. B. 177 : 

1923 Bom. 241. 

- Construction — Meaning of parties — 

Dowl kabuliat. 

The fact that a deed is called a dowl kabuliat 
does not decide its nature. It must be looked at 
as a whole to see what it is. Where in a dowl 
kabuliat creating a tenancy for a term of years 
there was an express statement that the tenant 
had no right of transfer without tbe landlord’s 
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DEED—Construction —Meaning of parties. 

■consent and that ihe only right shown was an 
option in the tenant t) take a renewal alter the 
expiry of the term, held, th*t the tenancy created 
was neither heritable nor transferable. ( Greaves 
and Newbould , //.I Mahommed Ayejuddin Mia 
v. Prodyat Kumar Tagore. 48 Cal. 359 : 

61 I. C. 503 ; 25 C. W. N. 13. 

- Construction — Meaning of parlies — 

Agreement that compensation for land acquisi¬ 
tion by Municipal or Local Board to go to lessor 
—Effect where acquisition is by Government of 
Bengal. 

In construing deeds regard must be had to 
what exactly the parties said and put in writing 
and not what they meant ; where an agreement 
between a lessor and lessee stipulates that any 
compensation if awarded by a Municipality ora 
Local Board for acquiring the leased lands 
should go »o the lessor and the land is later actu¬ 
ally acqu'red by the Government of Bengal, held 
that the terms ought to be strictly construed and 
the compensation should go only to the lessee. 
(Camduff and Richardson. JJ.) Dwarka Nath 
Sen Gupta v. Secretary of State. 

22 I. C. 956. 

Conatructio n—Minor. 

- Construction — Minor — Execution of 

mortgage by guardian. 

Where a mortgage deed executed by a minor's 
mother recites that the amount was taken in order 
to discharge her husband's debts and also refers 
to the oroperty being in her and her son’s enjoy¬ 
ment after her husband's death. Held , that the 
deed can be fairly construed witoout any violence 
to the ordinarily accepted rules of construction 
as one executed by the mother on behalf of her 
son. (Sadastva Aiyar and Haunay, JJ.) 
Venkataramanachari v. Thirunarayanichari. 

27 I. C. 930 : 2 L. W. 212. 

Construction—Misdescription. 

■ ■ ——Construction — Misdescription. 

R. W. and Company and R W. Company 
Limited are two distinct legal persona, t Lord 
Shaw.) Ramk»ni Singh v. Mathewsom. 

42 Cal. 1029 :42 I. A. 97 : 19 C. W. H. 585 : 

17 M. L. T. 377 : 13 A. L. J. *34 : 

21 0. L J. 446 : 17 Bom. L. B. 449 : 

2 L. W. 655 : 80 I. C. 55 : 29 M. L. J. 80 (P. C.). 

Construction—Mortgage or charge. 

- -- Construction—Mortgage or charge. 

A person executing a mortgage afterwards 
executed a bond in favour of the mortgagee in 
the following terms : “If I do not pay on the due 
date then whea I come to redeem the land mort¬ 
gaged I shall pay this mo lev with interest; until 
I pay this money with interest I shall not pav the 
mortgage money. . , I shall pay the mort¬ 
gage money in a lump sum and redeem the fields. 
. . Held , that the bond though it effected a 
charge was not a simple mortgage, t Chamter, 
J.) Bhagwati Singh v. Sarup Singh. 

1 15 I. C. 851. 

-— Construction—Mortgage or charge. 

The memorandum of articles of a chit fund 
fixed the duties and liabilities as follows : (1) A 
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six monthly drawing should be held to ascertain 
who was to take the prize. (2l A bond should be 
executed bv the prize winner beioie he takes the 
prize (3) That the subscriber should collect the 
prize money from the stakeholder with interest 
if he fails to pay. In the absence of a formal 
oromise on the part ol the stakeholder to pay, the 
document must be construed as a covenant. 
(Oldfield and Sadasiva Aiyar JJ) Venkatarama 
Chettya. Panchanatha Aiyar. 38 I. C. 818 : 

(19161 2 M. W. N. 263. 

- Construction — Mortgage or oharge 

“ Thanakha " 

The words in a document purporting to be a 
simple bond “ I and my heirs with all my pro¬ 
perty moveable and immoveable, as * Thai akha’ 
shall be liable" are nut enough to create a charge 
or a mortgage { Benson and Sundara Aiyar, JJ .) 
KamayyA v. yEROKOLA. 13 M. L T. 327 : 

(I9i3) M. W. N. 335 : 19 1. C. 221 : 

24 M. L. J. 479. 

Construction—Mortgage or lease. 

- Construction — Mortgage or lease — 

When parts of the same transaction— Question of 
fact. 

Whether the two transactions, viz. ol the 
mortgage and lease are t • bo treated as one or as 
separate transaction is a question 10 be decided 
upon the special facts of each particular case and 
also regard must be given to the const'uctiun of 
the deeds. (Abdul Raoof. J.) Bhagwandas v. 
JALALUDDIN. 69 I. C. 64. 

- Construction — Mortgage and lease— 

Same transaction—Jest of. 

Twj documents were i xecuted on the same 
daie and styled one a mortgage and the other a 
lease. Held, ihat ihe oin-ssion of a reference to 
the lease in the mortgage deed was a .-troi g in¬ 
dication ot the separate nature ol the tw«. transac¬ 
tions and all that was intended by the lease was 
that such moneys as were payable thereunder 
were to be given credit for b> the mortgagee. As 
at the time ot execution of ihe reot deed, the par¬ 
ties clearly intended t» es'ablish the relation of 
landlord and tenant between them>elvqs, the 
mortgagees were entitled to evict ihe moitgagors 
ai any time. (Broadway, J.) Mangia Ham v. 
Ganbsh Das. 47 I. C. 851 : 161 P. W. E. 1918. 

- Construction—Mortgage or lease — Test. 

Per Abdur Rahim,]. —The exact nature of a 
transaction must be found with reference totbe 
intention of the parlies, that intention has to be 
gathered mainly from the internal evidence fur¬ 
nished by tht document itself with such light as 
may be derived from the surrounding circum¬ 
stances. The essential test to be applied to such 
cases is whether by the transaction in question 
the debt was secured or satisfied. If Ihe former, 
it would be a mortgage otherwise a lease. Per 
Seshagiri Aiyar. J —Even if ibe document be re 
garded as a combination of an agreement to 
mortgage and an agreement to lease it does not 
requite registration At best it is only an agree¬ 
ment to execute an anomalous mortgage. (Abdur 
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Rahim and Seshagiri Aiyar, JJ .) Meenakshi- 
SUNDARA MUDALIAR V RATHNASWAMI PlLLAI. 

41 Mad. 959: 24 M. L. T. 315 : 
(1918; M. W. N. 811 : 491. C. 291 : 
8 L. W. 438 : 35 M. L. J. 489. 

- Construction — Mortgage or lease — 

Same transaction. 

Prima facie a mortgage and a lease are two 
distinct transactions and the person alleging that 
they are one must prove it. (Sfencer and 
Krishnan, )J .| Ramakrishna Kukkilaya v. 
Nekkar Kuppanna. 

6 L. W. 621 : 22 M. L. T. 422 : 
43 I. C. 286 : (1918) M. W. N. 75 : 33 M. L. J. 581. 

- Construction—Mortgage or lease. 

* A document styled a “patta qaul qarar birt 
rahni " recited that the talukdar had received 
certain sums Irom the grantee and put him 
in possession o( certain lands tor which he had 
to pay a certain annual rent. Held, that the 
transaction was a lease and rot a mortgage 
[Lindsay. J. C.) Inder Bahadur Singh v 
Bachan Singh. 48 I. C. 151: 5 0. L. J. 594. 

- Construction—Mortgage or lease. 

A document though not enforceable as mort¬ 
gage may be used for all collateral purpose uncon 
nected with the mortgage, viz,, to prove the rati¬ 
fication ot leases 9 (J. 520 ; 26 C. 7« : 32 M. 410, 
Ret, (Stuart and Kanhayyo Lai . A J.Cs .) Hussain 
Ali Mikza v. Muhammad Azim Khan, 

31 I C. 728 : 18 0. C. 168. 

- Construction—Mortgage or lease. 

Where toe consideration lor a document is an 
old debt auct possession of the property was given 
over to toe other party for a fixed period oi time, 
but there were no terms making him accountable 
for profits or for the repayment oi the debt, the 
document is a lease and not a mortgage. ( Batten , 
J. C.h Bhicka v. Shaik Amir. 

19 N. L B. 1 : (1923) Nag. 60. 

Construction—Mortgage or Money bond. 

~- Construction—Mortgage or money bond 

—Agreement by mortgage deed. 

Where a moitgag r r executed a subsequent deed 
in favour of the mortgagee by which he agreed 
that he would pay the amount due under the sub¬ 
sequent deed at the time of redemption of the first, 
the subsequent deed is merely a simple deed and 
the mortgagee can get a siraole money decree 
upon it. {Stuart, J. C.) Lal Behari v. Satgur 
Prasad. 38 I. C. 480 : 3 0 L. J. 714. 

Construction—Mortgage or Simple bond. 

-- Construction — Mor'gage or simple bond. 

A mortgage of certain properties as security for 
the payimui of rent contained a provision that in 
case the rent was not recovered out of the hypo¬ 
thecated properties, the landlord could realise 
the money bv sale of other moveable and immo> e 
able properties of the mortgagor. Held, that the 
stipulation in the mortgage bond meant that if the 
morigaged properties were proceeded against 
and found insufficient, the deficit could be made 
up by execution against other property and that 
suefi stipulation did not compel a mortgage suit 


DEED—Construction—Powers of Court. • i.‘ 

for each instalment of rent. (Chitty and N. R , 
Chatte* jee, JJ ) Benoy Krishna Deb v . 
Debendra Krishna. •<. . 

91. C. 660 : 15 C. W. N. 722, 

- Construction—Mortgage or simple bond ,• 

A document of gilt provided for certain pay¬ 
ments to a ebatram from certain endowed pro¬ 
perties without express words constituting 
a charge tl) No charge was created on the pro¬ 
perties for pavmeDts. (2) The document created 
a personal liability which being without consider¬ 
ation cannot be enforced. (Abdur Rahim and 
Sundara Aiyar , JJ.) President, Taluk Board^ 
Peddapur v. Chilakamani. 

12 I. C. 146 : (1911) 2 M. W. N. 238.. 

- Construction—Mortgage or simple bond 

—Creation of rights—Future tense, use of. 

The mere fact that the luture tense is used in 
the operative words of a document, docs not 
postpone its operation to future time or convert a 
mortgage into an agreement to mortgage if the 
document read as a whole shows a present inten¬ 
tion to create a mortgage. (Pratt, J.) Po Maun<* 
v. R. M. C. R. M. Chetty. 

54 I. C. 42 : 12 Bur. L. T. 156. 

Construction—Partition deed. 

- Construction—Partition deed. 

A deed of partition contained among other 
things a clause to this effect “that having defrayed 
the expenses of her funeral ceremony we shall 
divide the abovementioned land equally between 
us, the land of the person that does not so con- 
Iribule to the sa ; d luncral expenses shall be enjoy¬ 
ed by the person who contributes and performs.*’ 
The above clause did not operate as a conditioa 
precedent to the vesting of the land but was only 
a forfeiture clause to take effect on the refusal of 
either to perform the conditions therein. (Sundara 
Aiyar and Ay ling, JJ % ) VlSWANATHA AlYAR v. 

Venkatarama Aiyar. 

12 I. C. 266 : 10 M. L. T. 276. 

Construction—Personal Liability. 

- Construction— Personal liability—Bond 

—Mode of payment prescribed—Creditor's remedy 
not limited to that mode. 

Where a certain mode of payment is prescrib¬ 
ed in a bond, the creditor is not limited to that 
mode alone and can proceed personally on an 
implied obligation to repay. (Mookerjce and 
Camduff, JJ.) Ram Narain Singh v • Odindra 
Nath Mookerjee. 15 0. L- J 17 : 

13 I. C. 440 : 17 C. W. B. 369. 

- Construction—Personal liability — Rcct~ 

tal of guardianship—Necessity. 

Where a document is In fact executed by a per¬ 
son for himselt and as guardian lor another, it is 
not necessary that the executant should describe 
himself as the guardian of the person who is 
sought to be bound by it. (Sundara Aiyar and 
Sadasiva Aiyar, JJ.) Govinda ' UDALY P- 
Muthi swamy Pillai. 17 I. c. 169. 

Construction—Powers of Court. 

—- Construction—Powers of Court—Not to 

make 4 new con tract. 


( 
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deed— Construction—Principles. 

Courts of law should not make a new contract 
for the parties according to its own notions of 
wbat is reasonable by supplying defects or remov¬ 
ing ambiguities in an instrument. iShadi Lal and 
Jones, JJ .) Barkat Ram v. Anant Ram. 

31 I. C. 632 : 185 P. W. R. 1915. 

Construction—Principles. 

- Construction — Principles. 

The direction to the trustees in the trust in the 
settlement was to pay to the widow of the settlor 
within thirteen months of the senior's death out 
of the balance of the “income, accruing within the 
first thirteen months’* the Rs. 80,000. The trus¬ 
tees were further directed to divide the remairing 
balance of the income ‘‘arising or accruing” 
during the first thirteen months after the settlor’s 
death among the four beneficiaries named in equal 
shares The direction in the deed operated 
under the form of a trust for sale. The balance 
of the proceeds of sale and income to be derived 
from it were to be held as subsequently directed, 
“except the income aristng or accruing due for and 
within the first thirteen months after the settlor's 
death,” as to which there was reference back to 
the direction. Held , the character of payments 
such as those directed is frima facie discontinu¬ 
ous at common law. No doubt, the settlor could 
have given directions which would have modified 
this character, or at least, have deprived it of the 
consequences arising from its discontinuity. But 
such directions would have had to be clear and 
unambiguous in order to have the result of vary¬ 
ing the rights defined by the general law. There 
was no such distinctness in direction in the deed 
as would have been required to have this effect, 
(p. 174, C. 2. P 175. C. 1), ( Viscount Haldane . 
Pirozshaw Bomanjee petite. Bai Coolbai. 

. 47 Bom. 790 : 18 L. W. 940 : 26 Bom. L. R. 76 : 

(1923) M W N. 616 : (1923) P. C. 171 : 

50 I. A. 276 : 33 M. L. T. 372 (P.C.). 

- - - —Construction — Principles—Deed of settle¬ 
ment carrying out decision of Court. 

In construing an instrument of settlement 
carrying out a decision of the Court, Courts ought 
to take for their guidance the rule that, if possi¬ 
ble, such a document should be construed ut res 
magis valeat quam percat. 

A deed of settlement provided that on the death 
of the last three persons t.e., Raja Hanwant Singh, 
Raja Rampal Singh and Dirgaji Kuar, the mother 
of Raja Rampal Singh, Babu Lachman Singh the 
second son of Raja Hanwant Singh and his heirs 
and representatives shall succeed to the entire 
Rampur Kaithala estate as provided by S. 22 of 
Act I of 1869. But the said Babu Lachman S'ngh 
shall not interfere in any way with the said ilaqa, 
besides the six villages which he has received 
under S. 8 during the lifetime of Raja Rampal 
Singh and bis mother Dirgaj Knar. Held, in the 
first place, the words “heirs and representatives” 
are to be treated as words of limitation and not <>i 
purchase, that is they are merely intended to ex¬ 
press the absolute estate which it was proposed to 
give to Lachman as distinguished from the life 
estates which had preceded it. This being so the 
later word* in the sentence may be regarded either 
as an idle attempt to derogate from the grant pre¬ 
viously made and therefore to be rejected, or as 
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words of description only, staling the legal inci¬ 
dents which the gi anlor conceived to belong co 
the esta'e which tie had granted. In this case his 
mis'ake as to the legal consequence docs not 
affect tire grant which he has made and that it was 
his self-acquired property and thercfoie Lachman 
received an absolute estate in reversion. (Lord 
Phiilimore) Lal Ram v. y. Commissioner of 
PartaBoak. 45 A. 696 : 21 A. L. J. 777 : 

33 M. I. T. 365: 26 0. C. 267 : 

9 0 & A. L. R. 746 : 60 1. A. 265 : 

(1923) M. W. N. 691 : 1923 P. 0. 160 (P.C.). 

- Construction—Principles of. 

For the purposes of interpreting a document 
not much help can be derived from a considera¬ 
tion ot the interpretation placed on another one 
in a different case though somewhat similar to 
the one in hand. (Ryvcs and Gokul Prasad, JJ.) 
Benayak Frasad Pande v . Bishun Datt 
Pathak. L. R. 3 A. 308. 

- Construction—Principles of—Intention 

of parlies — Language. 

Two essential considerations to declaie the 
legal result of two or more documents taken to¬ 
gether are as follows: (1) what was the intention 
of the parties at the time of contract, (2i whether 
the language used carries out that intention. In 
the case of ambiguous language or one used with¬ 
out the knowledge of a patty the Court may be 
required to give effect io words used causing 
hardship to the party but where the party under¬ 
takes not to dispute his own language no strain¬ 
ing of language or hardship occurs. (Walsli, J.) 
Mahabir Singh v. Jag Mohan Lal. 

57 I. C, 569 : 2 U. P. L R. 167 (All), 

- Construction — Principles. 

It is not sale to construe one document with 
reference to another. ( Tudball , J ) MUKHA v. 
Har Sahai. . 9 I. C. 810 : 8 A. L. J. 770. 

- Construction — Principles. 

The Court in ascertaining the time, nature of 
the contract must construe the deeds and con¬ 
tracts of ihe people of India liberally and should 
regard the real meaning of the parties which the 
transaction discloses and net the form or the 
literal sense. (Batchelor and Hayward, JJ.) 
KATURCHAND LAKHMAJI V JAKHIA RAIMA PATlL, 

40 Bom 74 : 31 I. C. 388 : 17 Bom L. R. 928. 

- Construction — Principles—Liberal con¬ 
struction. 

Documents by Indians should be construed 
liberally a"d more attention should be paid to 
intention than to form. (Batchelor and Heaton , 
//.) Abhisang Tarabhai v. Rai Sang Talesing. 

16 I. C. 661 : 14 Bom. L. R. 602. 

— 1 - -Construction—Principles. 

If the meaning of a term in the original agree¬ 
ment is doubtful, assistar.ee might be sought 
from the conduct of parties. Apart from ambi¬ 
guity, the reer* fact that the parties have acted 
on an erroneous construction of an instrument, 
furnishes in itself no reason why the courts 
should not follow the general rule that an instru¬ 
ment should be construed according to its natural 
| meaning in the light of the circumstances in 
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whi^hitwas executed. [Richardson andSuhra- 
wardy, JJ.) Raja Bhupendra Narayan Simha 
Bahadur v. Midnapore Zamindary Company. 
Ltd. 1922 Cal 300. 

• Construction-Principles—Sicca Rupees. 

Sicca rupees though coined by the Company, 
having never been known as the “ Company's 
Sicca rupee’’ the expression “Company’s Sicca 
rupees’’ used in a kabuliyat is ambiguous. The 
intention of the parties must be ascertained, 
having regard to the surrounding circumstances, 
the conduct of the parties, the date of the docu¬ 
ment, the stamp duty paid on the document, and 
a reference to the current coin in a portion of 
the kabuliyat. The history of the “Sicca rupee” 
discussed, ( Teunon and Richardson, JJ.) Maha- 
raj Bahadur Singh v. Jadab Chandra Ghose. 

46 Cal. 347 : 47 I. C. 109 : 30 C. L. J. 246. 


- Construction—Principles. 

If the terms of a contract are clear and unam¬ 
biguous, the Court is bound to give effect to them 
without considering how far they may be reason¬ 
able or otherwise and the court, in construing it 
cannot speculate about possible intention of the 
parties, but is concerned only with their intention 
as expressed by the words they have deliberately 
used, to guess the intention of an average man is 
dangerous. iMookerjee and Beachcroft, JJ.) 
Basiruddi v. Afsarunnessa Bibi. 

40 I. C. 833 : 21 C. W, N. 860. 

-- Construction—Princi ties— Intention of 

parties—Position of the parties and position of 
affairs at the time of the agreement , to be consi¬ 
dered. 

In construing a deed the Court" has to take into 
consideration the position of the parties who exe¬ 
cuted the document and the position of affairs at 
the time the agreement was entered into and the 
real intenti n of the parties. The whole of the 
document with all its terms must be looked to. If 
expressions used in the deed are capable of both 
constructions contended for, bv both the parties, 
then that construction should be adopted 
which is consistent with the law to which 
the parties are subject. ( Sanderson , C- J. and 
N . R. Chatterjee, J.) Mahomed Umar v. Mt. Man 
Kuar. 40 I. C. 783 : 21 C. W. N. 906. 

- Construction — Principles — Technical 

rules, to be avoided, 

Deeds and contracts of the people of India 
should be liberally construed; the form of expres¬ 
sion or the literal sense is not so much to be re¬ 
garded as the real meaning of the parties which 
the transaction discloses. ( Mookerjet . J ) Upendra 
Nath v. Bindeshri Prasad. 20 C. W. N. 210 : 

32 I. C 468 : 22 C. L. J. 462. 

- Construction — Principles. 

Contracts should be interpreted by themselves 
and to interpret one contract bv reference to 
another is improper. 17 Cal. 449, Dist. ( Jenkins , 
C J. and Woodroffe , J.) Patiram Banerjee t; 
Kankinarra Co., Ltd. 42 Cal. 1050 : 

311. C. 607: 19 C. W. N. 623. 
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- Construction — Principles. 

An instrument must receive a construction ac¬ 
cording to the plain meaning of the words and 
sentences therein contained, i.t„ in their gram¬ 
matical and ordinary sense unless the context 
shows otherwise. Where the language is clear 
and unequivocal, an alteration of the construction 
from the plain meaning for the purpose of escap¬ 
ing from what may seem to be the harsh conse¬ 
quences of rules of law, is not permissible. 
[Mookerjee and Roe , 77.) SUREsh Chandra Palit 
v Lalit Mohan Dutta. 22 C L. J. 316 : 

31 I. C. 405 : 20 C W. N. 463, 

- Construction — Principles—Matters ma¬ 
terial to. 

Where there is a document defining the right 
of the parties, its terms in the first instance must 
be investigated. In construing a document to 
ascertain its meaning, the Court must have regard 
to every fact, a knuwledge of which may conduce 
to the right application of the words used. 15 B. 
L. R. 125; 9 C. 505 Ref. ( Jenkins , C. 7. and N.R. 
Chatterjee , J.) Ananth Nath Mitra z>.Midnapur 
Zemindari Co. 29 I. C. 802. 

- Construction — Principles, 

The contracts of tne people of India ought to be 
liberally construed. It is the real meaning of the 
Darties as disclosed by the transaction, rather 
than the form of expression or the literal sense 
that has t-> be regarded. 18 W R. 81, P. C Foil. 

(Jenkins C. J and Chatterjee , 7.) Narain Chan¬ 
dra v Mohbndra Nath. 14 I. C. 820 : 

15 C. £. J. 332. 

- -Construction—Principles—Reference to 

later one not inter partes. 

A later document cannot be used as an aid to 
the construction of an earlier document not be¬ 
tween the same parties, (Woodroffe and Carn- 
duff,JJ.) Chandrakumar Singh v. Kaly Pro- 
sad. 9 I. C. 228. 

- Construction—Principles of. 

According to the general rule of construction, 
no part of a document should as far as possible 
be left out as redundant. ( Abdul Raoof, J.\ Mt. 
Dijrgo v. Prbm Singh. 74 I C. 653. 

- Construction—Principles. 

In determining the nature of a transaction the 
document evidencing it should be considered as 
a whole and the intention of the panies should 
be gathered not from isolated sentences but from 
the whole of the instrument. (Shadi Lai and Le 
Rossignal, JJ.) Gopi Ram v. Ram Dhan 
10 P. W ft 1918 : 44 I.C. 228 : 167 P.L.B. 1917. 

- Construction -- Principles — Unskilful 

draftsman. 

A mortgage deed, drafted by an unskilled per¬ 
son must not be strictly construed. (Shah Din 
and Agnew. JJ ) Chhabil Das v. Masu. 

4 P. ft. 1914 : 243 P. L B. 1913 : 
145 P. W. B. 1913 : 19 I. C 981: 

207 P. W. B. 1913. 

-- Construction — Principles— Adoption— 

Power to widow to adopt son—Reversioner gi*" 
ing assent for consideration. 
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The deeds and contracts of the people of India 
should be Iberally construed. The real meaning 
of the parties should be more regarded than mere 
form of expression and literal sense. In constru¬ 
ing such deeds and contracts regard mus f be had 
to all the attendant circumstances of the transac¬ 
tion. Where a wid jw executed a deedol adop 
tion, by which she adopted a boy to her husband, 
reciting in the deed that the adoption was in com¬ 
pliance with the expressed wishes of her husband, 
one of the reversionary heirs sued lor a declara¬ 
tion that the deed of adoption was invalid against 
his reversionary interest and obtained a decree to 
that effect and subsequently executed an agree¬ 
ment by which he gave the widow authority to 
adopt any one she liked and as a consideration 
for this concession he received immediate posses¬ 
sion of a large portion of the estate. Accoidmgly 
the widow again adopted the same boy saying 
“mutbanna apna qurar dtkariqrar karte hainke 
Nmazkur hatnara mutabanna hai " Alter the 
death ol the reversioners the wid >w, her mother- 
in-law and reversioner's grandson sued for posses¬ 
sion ol his share in the estate. Held , that the 
intention of the parties must not be gathered from 
the strict terms used in the agreement and the 
deed of adopiio", but that the circumstances of 
the case must also be considered ; that the inten¬ 
tion of the parties was that the widows should 
appoint an heir to che last male holder of the 
estate and that th° adoption was binding on the 
reversioners and his heirs, (Rattigan, J.) Nidhan 
Singh v. Shah Singh. 40 P. B. 1913 : 

17 I. C. 524 : 24 P. L. B. 1913. 

- Construction — Principles—Compromise 

set aside—Prior n • hts, revival of. 

Where a compromise deed is set aside, the par¬ 
ties are remilted to their original rights. [Sada- 
siva Aiyar and Spencer, JJ.) RaJarajeswaRA 
Sbthupathi v. Kuppusami Aiyar. 

68 1 0. 352 : 11921) M.W.N. 722 : 41 M. L. J. 474. 

- Construction—Principles. 

In construing a document a Judge should not 
be guided by evidence as to what the parties 
meant though he can look at the surrounding cir¬ 
cumstances to find out the subject matter ot their 
contract. The absence of words in a deed of gift 
that the estate was to be enjoyed from "son to 
grandson” indicates that the donor granted only 
the limited interest. ( Coults Trotter and Sesha- 
giri Aiyar, JJ.) Veerakkal v. Thirumakkal, 

34 I. C. 696 

- Construction — Principles — Maxim — 

‘ Ul tres magis valeat quam pariatJ 

A Court will look to the surrounding circum¬ 
stances to find out the intention of the parties to a 
transaction and will not construe a document so 
as to nullify one important clause therein. (Spen 
cer, Coutts Trotter and Napier, JJ.) Venkata 
Subbiah Chetty V. SUBBA Naidu. 

2 L. W.977 : 18 M. L. T. 633 : 31 I. C. 162: 

(1915) M W. H. 822. 

- Construction—Principles — Reference to 

stamp . 

The legal nature of a document is not to be de¬ 
termined by its contents and not by the stamp 
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duty paid on it. (Benson and Sundara Aiyar, JJ.) 
Venkataramana Aiyar v Narasinga Row. 

38 Mad. 134 : 13 M. L. T. 114 : 24 M. L J. 180 : 

18 I. C. 135 : 11913) M. W. N. 72 

- Construction — Principles—Value of pre¬ 
cedents. 

A decision based on one document should not 
be applied to construe another document unless 
tne language is identically the same. (Ayling 
and Spencer, JJ ) Andiyappa CHETTY v. Deva- 
RAJULU Naidoo. 10 M L. T. 251 : 36 Mad. 68 : 

12 I. C. 378 : (19 11) 2 M W. N. 225 : 

21 M. L. J. 1024. 

- Constr notion—Principles — Description 

of document. 

The true construction of a document does not 
depend upon the name given to it but it must be 
determined with reference lo all its terms. ( n alal 
and Wazir Hasan, A.J. Cs.) Karim Dad Khan v. 
Mt. Bibi Ghafuran. 9 0. L. J. 104 : 

(1922) Oudh 42. 

- Construction—Principles of—Sale deed. 

In construing a document described as a sale 
deed, all the co”enants must be looked into and 
it must then be judged whether the intention of 
the patties as expressed in the deed was to etfect 
an immediate transfer oi proprietary right. 
{Daniels and Lyle, A.I, Cs.) Bishrshah Dayal v. 
Mt. Har Kaj Kuar. 66 I. C. 622. 

- Construction—Principles of. 

No general rule can be laid down with regard 
to the construction of documents and each docu¬ 
ment must be interpreted according to its own 
terms. (Kanhaiya Lai, J. C and Dalai, A. J. C.) 
Shaikh Rutab Ali v. Mahomed Zaman Beg. 

66 I. C. 106 : 9 0. L. J. 101. 

•- Construction — Prinoipies. 

Construction harmonising all parts is preferred 
to one causing repugnancy. (Daniels and Dalai, 
A. J. Cs.) Hafiz un nisa v. Jawahir Singh. 

66 I. C. 24 : 24 0. C. 374. 

- Construction—Principles of — Interpre¬ 
tation of other deeds. 

It would not be safe to import considerations 
into the question of construction of a document 
which might have arisen or may arise with refer¬ 
ence to the question of construction of docu. 
ments. In the case ol construction of documents 
the only question is how the law is to be applied 
to the particular tacts put before the court. 
(Wazir Hasan, A. J. C.) Lachhman Das v. Bhag- 
want Ram. 65 I. C. 707 ; 8 0. L. J. 481. 

- Construction — Principles. 

The question of proper construction of a docu¬ 
ment i3 often a mixed question of law and fact. 
(BuchnillJ .) Abdul Kahiman v. Wali Mahamad. 

65 I. C. 224 (2). 

- Construction — Principles— Repugnancy , 

to be avoided—'Year,' meaning of. 

It is not desirable to impute repugnancy to the 
terms of a document where a consistent intention 
can be found from the study of the document as a 
whole. A year usually means a period of twelve 
months but the context of a document may show 
that a particular year, ending with a specified 
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month or season was intended. (Stuart and 
Kaniiaiya Lai , A. J. Cs.) Prag v. Mohan Lal. 

47 I. C. 161 : 6 0. L. J. 263. 

- Construction—Principles of. 

Where a cvord is capable of several interpre¬ 
tations, the Court will adopt that interpietation 
which will be consistent with the existence of a 
contract, which persons of ordinary intelligence 
would make and reject the interpretation involv¬ 
ing the acceptance of a contract which no sensi¬ 
ble person would be likely to agree to. Where 
the terms are however clear the mere fact that 
the bargain becomes unconscionable if a particu¬ 
lar meaning is given affords no reason tor holding 
that l‘>e intention of the parties was otherwise- 
(Stuart and Kanhaiya Lal , A. J. Cs.) Charu 
Chandra Biswas v. Lallan Singh. 

, 40 1. C. 42 : 4 0. L. J. 148. 

- Construction—Pri ttctples. 

No assumption concerning the nature of the 
legal effect which a document is intended to 
produce should be made but the construction ot 
a document must be based upon the intention of 
the parties to the document, which depends upon 
a consideration of the evidence disclosing the 
circumstances attending its execution. ( Lindsay , 
J. C. and Stuart, A. J. C.) Satr-han Lal v. 
Nageshar Prasad. 19 0. C. 75 : 35 I. C. 770 : 

3 0. L. J. 339. 

- Construction—Principles — Other docu¬ 
ments, value of. 

The construction placed on the document cannot 
be of any material help in construing another. 
\ Kanhaiya Lal, A. J C.) ChauhaRaja Baksh v. 
Ram Harakh. 32 I. C. 740 : 2 O. L. 3. 601 


DEED—Construction—Bale Certificate. 

In construing the mortgagor’s liability to pay 
an enhanced rate of interest the bond should be 
considered as a whole and a construction most 
favourable to the mortgagor should be given. 
Where a suit by a dispossessed usufructuary 
mortgagee is brought more than six years after 
dispossession, enhanced interest should not be 
allowed. (Jwala Prasad and Ross, JJ.) Jainandan 
v. Baijnath. 63 I. C. 297 : 2 Pat. L. T. 229. 

Construction—Belease. 

- Construction — Release —Dastbardari- 

nama— Relinquishment by widow — Effeot. 

Where a registered Dastbardarinama was 
executed by a widow stating that she relinquished 
all her rights as widow in the estate of her hus¬ 
band held by her in favour of her next rever°ion- 
er on his agreeing to pay her a certain amount 
which was never paid,hcld, that the deed was not 
a sale-deed but a deed of release by which 
the widow surrendered her life-estate in her hus¬ 
band's lands. Since no part of the consideration 
•for the surrender of her life-estate was paid to 
her by the reveisioner, ihe agreement embodied in 
the deed was void and uneniorceable. (Johnstone 
and Shah Din, JJ ) Mussammat Fazlin v. Imam- 
UD-DIN. 96 P. W. E. 1915 : 70 P. B. 1915 : 

29 I. C. 253 : 10 P.L. B. 1916. 

- Cons truction — Release— Conveyance. 

A document though styled a release can be 
treated as a conveyance if it appears clearly that 
the intention of the executant of the document 
was Ij transfer his rights. ( Wallis , C. J. and 
Kutnaraswami Sastn, J ) Doraisami v. CHJNNIA 
Gounden. 22 M. I. T. 538 

(1918) M. W. N. 89 : 43 I. C. 560: 

34 M. I. J. 258 : 7 L. W. 335. 


_ .Construction—Principles— Reference to 

other deeds. 

One deed cannot be construed by reference to 
another unless the two form part of the same 
transaction. 27 A. 383 (P. C.), Ref. ( Stuart and 
Kanhaiya Lal, AJ.Cs.) Sita Ramji v. Jadunath 
Slngh. 24 1. C. 72 : 1 O. L. J 204. 

- Construction—Principles — Principles of 

English law if applicable to India. 

The rules of English Comt for construing 
■English documents are pot as such applicable to 
transactions between natives of India. 6 A. 5b0 
(P. C.J ref. to. l Evans, J.C. and Lindsay, A. J. C,» 
Mohamad Hosim Ali Khan v. Sadiqui Hussain 
'Khan. 13 L C. 882 : 14 0. C. 356. 

r 

_ Construction—Principles—Ha r mony. 

A document ought to be construed so as to make 
each part expound the other so as to make all the 
parts agree. Where a douM in a deed can be 
removed by construing it against the granior, it 
will be so done especially where the deed is 
supported by valuable consideration. A general 
.and definite description of the mortgaged pro¬ 
perty in a deed of mortgage cannot be restricted 
-by its enumerative description following the 
general description. ( Das and Bucknill , JJ.) 
Kalika Nand v. Shiv Nandan; 63 I. C. 626. 

- Con siru c lion—Principles - -Morigage-bond 

— Interest. 

I- • ■ 


Construction—Sale. 

- Construction — Sale—Condition precedent 

and condition subsequent . 

A condition precedent if not complied with 
invalidates a sale but a condition subsequent dees 
not. (Chilly and Richardson, JJ.) Dyam Khan v. 
Sarat Chandra De. 26 C. W. N. 218, 


- Construction — Sale—Right to demand — 

Re-oonvtyanoe—Future date—No present right. 

A right to demand re-conveyance of properly 
sold, at a future date, does not confer any present 
right in the property. (Coutls Trotter and Sesha- 
giri Aiyar, JJ.) Nochat Kizhakke Madlthil 
Venkatbswara Aiyar v. Kalloor Illath 
Raman Numbudri. 3 L. W. 435 : 33 I. C 696 : 

19 M L. T. 329. 


Construction—Bale certificate. 

—Construction — Sale certificate — Value 

of- 

Certificates of sale are documents of title an d 
ought not to be lightly regarded or loose y 
construed. Where there is no ambiguity in the 
words of a certificate, its object would be 
defeated, if it were construed by reference to 
other documents. (Lord Buckmaster.) RAMA* 
BHADRA NAIDU V. KaDIRIASAMI NaICKER. 

44 Had. 483 : (1921) K. W. 5. 374: 
14 L. W. 125 : 48 1. A. 155 : 63 I C. 708 : 
3 U. P. L, B. (P. C,| 83 : 30 M. L. X. 34 (P. 0J. 
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——:— Construction—Salc certificate — Bound-l 
-aries not mentioned—Effect of. 

VVhere the boundaries of an estate are not 
mentioned in a sale-certificate toe purchaser takes 
what was comprised in that estate bv its name, 
at the date of the sale. (Mookcrjte, C.J., Fletcher 
.and Teunon, JJ.) Secretary of State for 
India v. Narbndka Nath Mitter. 

61 I. C. 91 : 32 C. L. J. 402. 

- Construction—Sate, certificate. 

The test for construction of a sale certificate is 
What did the Court intend to sell and what the 
puichaser thought he bought. It has nothing to 
do vVith the intention, of,the decree-holder who 
sells the property. (hlullick and Jwala Prasad, 
JJ.) Gobind Das v,'D urham Waite. 

38 l. C. 451. 1918 P. H. C. C. 333. 

% • 

0 Construction—Sale or Contract of sale. 

- -Construction— Sale or contract of sale. 

A deed when though described as a contract of 
sale was registered and distinctly provided that on 
.certain events happening, the property should be 
’regarded as sold to ihe purchaser who was put 
in possession in consequence. Held , there was a 
certain transfer in consequence and by operation 
of the sale deed. (Chandavarkar and Batchelor, 

JJ.) Kandu Kanhuji Dhavde v. Krishnu 
Mahashwar Bhat. 37 Bom. 53 : 17 I. C. 176 : 
-*■ 14 Bom. L. B. 801. 

Constraotion—Sale or gif t. 

.«■ ■ ■ ‘-■— Construction—Sale or. gilt—Sale for no 
consideration—Test to be applied—Intention of 
parties. 

In the case of an ostensible sale for no con¬ 
sideration tue test is was the transaction intended 
to transier title. If intended to ba operative 
mere postponement of payment does not matier; if 
hovyever, operation was intended to be postponed 
until payment of consideration, transfer becomes 
.operative only on such payment..ip any case, the 
testis the intention of the parties. (Hooker jee and 
Peachcruft , JJ.) Kashidas Dos^in v. Chaithru 
(Patras Ukaon. . 23 I, C. 813 : 19 C- L. J. 239. 

' Construction—Sale or lease. 

. J ' • * •' * * • ’ 

-- -Construction—Sale or lease—Ter ms-and 

conditions. 

,i 'A document purported to be a perpetual lease of 
5 bighas, 5 biswas and 8 dhurs lor a premium oi 
Rs. 493, the rent reserved being Rs. 5-5-0. The 
lease weat on.to provide that die. lessee, genera¬ 
tion after gei.eration, shall be entitled to remain 
in possession ot the leased property as pattadar 
■jand would have the right to have his name, re¬ 
corded in the revenue . papers as tenant and per¬ 
petual pattadar; that be would be liable to pay the 
rent reserved year alter year and instalment 
after instalment; in the event of the rent falling in 
arrears, tue lessor would have all the rigots of an 
fiwaor with.rcBpect to its realisation, but that there 
would be no right to have the lease.cancelled, the 
jrent enhanced or to eject the lessee. It was clear 
that the lessor and his representatives would for 
•all time t j come have the right to recover the 
.Tent reserved . though it may be small. They 
would also under the law have the.might of re¬ 
version tn case the line of tne lessees became 


pEED—Construction—Sale or Mortgage. 

extinct. As under the terms of this document 
the proprietary interest of the lessor had not 
ceased, there could possibly be no escheat to 
Government The liability to pay Government 
revenue rested on the lessor, and he could not 
escape it. 

Held, it could i not be open to any oi the re¬ 
presentatives of the lessee to deny that the trans¬ 
action was anything other than a lease or to refuse 
to pay rent. In spite of the direction as to non¬ 
enhancement of the rent, it was clear that if at 
the next settlement the Government revenue were 
to increase the lessee would be bound under sec¬ 
tion 49 of the Agra Tenancy Act to submit to an 
enhancement of rent or to allow the lease to be 
avoided. So long as these rights are reserved 
to the lessor it was impossible to hold that this 
transaction was ao ouc and out sale, t Lindsay 
and bulannan , JJ.) Bhairo Tevvyki v. Ramnath 
Rai. 21 A. L. J. 734 : L. E. 4 A. 529: 1924 A. 60. 

-- Const ruction—Sale or lease. 

Where a lease deed conierred on the lessee 
very extensive rights including the right to sink 
a well or to construct a house and no right of re¬ 
entry was reserved. Held, ihat these are suffi¬ 
cient grounds as between parties to the document 
for holding that the lease is not a lease but a sale. 
1 Daniels, J,) Inder Deo Rai i>. Ram Charitter 
Rai. 1923 A 660. 

— Construction—Sale or lease—Transfer 
of proprietary rights—Purporting to be a lease 
—Nominal — Malikana reserved — Whether 
amounts to. 

A deed though purporting to be a perpetual 
lease and even providing for a nominal malikana 
to be paid to the so-cailed lessor is yet a sale deed, 
if all the proprietary rights in the land are trans¬ 
ferred for the consideiaiion of a substantial sum 
of money. -136 P. R. 1907, Dist. ( Shah Din 
and Chevis, JJ.) Amar Singh v. Sadhoo Singh. 

. . 187 P. L. B. 1914 : 23 I. C. 970 : 

115 P W. B. 1914. 

-•- Construction—Sale or lease—Perpetual 

lease—Under proprietary right. 

In a deed ol grant there were these recitals : 

A declaration that it was drawn as a perpetual 
lease; ihat the grantee was to be put in possession 
of a particular share in a village and of all rights 
thereto ; that the grant was from generation 
to generation ; that the grantee as lessee was to 
deposit mjney with Govt, for malguzari; that the 
grantee was to pay a sum as Malikana ; that the 
grantors were to make mutation of names ; and 
the grantee was to have power of distraint and to 
sue for arrears of rent and ejectment. Heid , 
that all these proved a grant of perpetual lease 
and not of an under-proprietary right. Where a 
deed purports to be a lease deed it cannot be con¬ 
strued as a deed of transfer unless there are ex¬ 
press words in the deed to indicate the intention 
ot traosfer or such an intention could be implied 
from the language of the grant.. (Lindsay, J. C.) 
Kalka Singh t>. Suraj Baly Lal. . 

i. 451. C. 208 : 5 0. L. J. 80. 

y;ij Constraotion—Sale or Mortgage. 

'. See also T. P. Act, S. 58 (c).-, 
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DEED—Construction—Sale or Mortgage. 

- Construction— Sale or mortgage — Tests. 

The question whether a transaction is a mere 
mortgage in the form ot sale must depend upon 
the ii teution of the parties which may be lound in 
the deed itselt or gathered from the circumstan¬ 
ces attending the transaction in each case. ( Chat - 
terjee and Panton, JJ.) Madhab Charandas v. 
Rajani Mohan Das. 64 I. C. 683. 

- Construction—Sale or mortgage. 

Where there is a debt and a security of land 
for its repayment the arrangement is a mortgage, 
by whatever name it may be called. (Das and 
Adami, JJ.) Hitendra Singh v. Rameshwar 
Singh. 6 P. L. J. 37 : 611. C. 67 : 2 P. L. T. 693. 

Construction—Surety bond. 

- Construction— Surety bond — Personal 

liability—Signature by directors. 

A surety bond executed by the appellants who 
are the Directors of the LuXiui Co., Ltd., to the 
Manager of the Mai war Bank was in these terms: 
" In consideration ot your allowing the Luxmi 
Co., Lid., to overdraw sums not exceeding m toe 
a gfi re gaie of Rs. 50,000 only (on the security uf 
the Luxmi Co., Ltd., demand pro-note in your 
favour of date) we hereby pledge for the repay¬ 
ment on demand of the said overdraft, etc., etc. 
The deed was signed by the appellants. Held, 
that the bond created a personal liability. Any 
other construction would nullify the object of the 
security bond. The only materiality of the 
security bond would be if it gave s, me new 
security and some fresh liability, and thereiore 
’ the natural construction to put upon what is 
indicated by the use of the imperfect but definite 
expression ** pledge’* is that the iresh liability of 
the three signatories personally was tne new 
security introduced. (Viscount Haldane, J .) 
Panna Lal v. Nihal Chand. 43 M L. J. 66 : 

(1922;M. W. N.376 : 26 C. W.N. 787 : 

16 L. W. 80 : 36 C. L. J. 6 : 24 Bom L. B 971: 

31 M. L. T. 129 : 2 P. L B 1922 : 

1922 P. C. 46 (P. C./. 

% 

- Construction—Surety bond—Liability for 

decree “ that might be made by the Appellate 
Court ” 

Where pending an appeal, a person becomes a 
surety for mesne profits that might be awarded 
on appeal, his liability continues up to the Privy 
Council appeal and the decision thereon. ( Lord 
Phillimore ) Raj Raghu Bar Singh v. Jai Indra 
Bahadur Singh. 42 All. 168 : 

22 0. C. 212 :6 0. L. J. 682 : 

18 A. L. J. 263 : 66 1. C. 650 : 

22 Bow. L. B. 621 : 38 M. L. J. 302 (P. C). 

- Construction—Surety bond—Strict con • 

struction—Surety till disposal of appeal—Case 
remanded — Suretyship , if determined. 

Surety bonds must be construed strictly and a 
surety cannot be held liable beyond the extent to 
which he has agreed. Held, on a construction of 
the bond that the sureties undertook nothing more 
than to produce the judgment-debtors on the 
date fixed for the next hearing, i.e., 19th January, 
1914, and, therefore, they were not liable for the 
non-production of the jndgment debtors at a date 

a 
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Dearly two years later. ( Chevis , J.) Thakur 
Das v. Sham Das. 49 I. C. 438 : 

15 P. W. B. 1919. 

- Construction—Surety bond—Partnership 

deed—1 nltrprelation. 

A surety bond executed in connection with a 
partnership must be read in conjunction with the 
partnership agreement to which it makes express 
reference. It should be construed strictly and 
the surety’s liability cannot be extended beyond 
the period lor which be was undertaking liability 
simply by showing that the partnership was 
subsequemly continued by mutual agreement of 
the paitners to which he was no party, beyond 
the specified period. (Johnstone and Rattigan,' 
JJ.) Maharaj Kishen v. Har Gobind. 

101 P. B. 1914 : 27 I. C 69 : 

218 P. L. B. 1915. 

Construction—Surrounding circumstance*. 

- Construction — Surrounding circum¬ 
stances. 

Where a gift is made by means of a mutation, 
then in ascertaining the intention of the donor 
and the nature ot the estate conveyed by the gift, 
the Court is not confined to look to the mutation 
only but tan cons : der the previous and subsequent 
circumstances, t Broadway , /.) TULasi Ram v. 
Mussamat Jai Devi. 53 P. I. B. 1919. 

- Construction — Surrounding circum¬ 
stances- Evidence of. 

Where an instrument is ambiguous or contains 
a description which is imperfect or inaccurate as 
to existing facts, evidence is receivable of all the 
circumstances surrounding it for the purpose of 
throwing light on its interpretation. ( Kanhaiya 
Lal and Daniels, A J. Cs.) Aditya Prasad v. 
Muhammad Mubarak Ali Shah. 

48 I. C. 257 : 21 0. C. 234. 

- Construction — Surrounding circum¬ 
stances. 

In construing the terms of a bond it is necessary 
to Icok into ihe intention and the circumstances 
of the case. Stamp duty paid on the bond on the 
bas«s cf one year’s rent is not a sufficient guide. 
(Chapman and Atkinson, JJ.) GadaphaR 
Prasad v Umesh Chandra Chakravarthi. 

2 P. 1.1. 195. 

Construction—Two documents. 

- Construction - Two documents— Same 

transaction— Separate receipts—Effect. 

Though separate receipts are given for the cost 
of a site and a building oveT it, the transactions 
are not separate. (Broadway, J.) Itbar v. Wila- 
yat. 60 I. C. 992. 

Construction—Two executants. 

- Construction — Two executants — On* 

received consideration—The liability of the other* 
When a deed recites that the consideration 
money has been paid to one of tbe two executants, 
the other executant cannot absolve himself from 
liability unless he proves that be has received no 
parf of the consideration. (Lindsay, J. C .) NanHI 
Khanam v. Masuman. 33 1, C. U8 : 

3 0 . 1 . /. 1 , 
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DEED—Construction —Will and authority to adopt. 

Construction —Will and authority to adopt. 

- - Construction — H ill or authority to 

adof>t. 

Where the operative portion of a deed was 
'* I have been laid up by illness. ... I have 
consented to \Our adopting a son at your pleasuie 
and conduct the management of the estate in 
best manner. This Will is executed with my 
consent ” Held , the document was a mere 
authority to ad>pt and not a Will and ought to 
have been registered ( Viscount Haldane ) 
Bheema Deo v. Kunja Behari. 48 I A. 482 : 

14 L W. 398 : 41 M L. J 648 : 

44 M 733 : 11921) M. W. N. 713 : 

24 Bom. L. R 60u : 30 M. L. T- 124 : 

26 C. W. N. 374 : 1922 P. C. 162 (2) (P. C.) 

- Construction — Will and authority to 

adopt. 

Mere authority to adopt though revocable and 
taking effect on the death of a person cannot be 
considered a will though the document is styled 
as such. There must be a disposition ot property 
in addition to the authority to adopt if it is to be 
treated as a will. A mere direction for manage¬ 
ment of the property by a manager during 
minority is not a disposition by will (Wallis, C.J. 
and Seshagiri Aiyar, J.) Jagannadha GaJapati 
v. Kunja Behari Deo. 25 M. L. T. 204 : 

9 L. W. 385 : 49 I. C. 929 : (1919) M. W. N 52. 

Construction—Will or gift. 

—— — Construction—Will or gift. 

Wheiea Mahomedan lady executed a deed by 
which she purported to give away the whole of 
a zemindari estate, reserving for herself the 
usufruct of a portion for her life and directed the 
donee to pay the Government revenue on the 
whole irom 'hat time : Held, the deed was a gift 
inter vivos and not a will. (Sir John Edge.) Maham- 
mad Abdul Ghani v. Fakhak Johan Begam. 

44 A. 301 : 2u A. L. J. 994 : 

31 M. L. T. 21 IP. C.) : 25 0. C. 95 : 

9 0. L. J. 369 ; L. K. 3 P. C. 198 : 

24 Bom. L. it. 1268 : 49 I. A. 196 : 
27 C.W.N. 63: 43 U.L.J. 453: 1922 P.C. 281 (P.C.j. 

- Construction — Will or gift. 

A document tnougb called a will, if the inten- 
tiou as gathered is to make a transfer in pracscnti 
is really a deed of gift. ( Abdul Raoof, J .) Mt. 
Dukgo v. Pkem Singh. 74 I. C. 653. 

- Construction—Will or gift. 

A document styling itself a will in more than 
one place out not written on a stamp paper in 
which the beneficiaties are to take only alter the 
death of the executant a d no restriction is placed 
npon them in aealmg with the proper'ies, is a 
will and nut a settlement. (Sadasiva Aiyar and 
Napier, JJ.) Aiyasami Udayan v. appasami 
Udayan. 28 M. L J. 542 : 1 I.W 983 : 

26 1. C. 249 : (1914) M. W. N. 889. 

-*- Construction Will or gift — Date of 

effect, a decmve test—Name immaterial — 
Registration Act , S- 17. 

An instrument intended to take effect from the 
date of execution is a non-testamentary instru¬ 
ment requiring registration under S. 17 of the 

VOL. 11—121 
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Registration A c t. and not a "wiH” notwithstand¬ 
ing that that word is used in the instrument. 
[While, C. J., Sankaran Nair and Oldfield, JJ.) 
Krishnaswami Odayan v . Kamalambal Ammal. 

22 I. C. 661 

- Construction—Will or gif.—A deed in 

form is no will c.xc'Pt under special circumstances 

-Appointment cf a hukdar under a deed irrevo¬ 
cable. 

If an instrument is a deed in a form, it should 
not be treated as a will uoless there are special 
circumstances compelling the Court to treat it as 
a will. By a registered deed A settled certain 
property on charitable trust and appointed 
himself hukdar for his life aod af'er him his 
grandson B. It was held that B acquired a 
vested right to the property which could not be 
defeated b\ A before his death. (Benton and 
Wallis, JJ.) Mahadeva Aiyar v. Sankara 
Subramania Aiyar. 

12 I. C 546 : (1911) 2 M. W. N. 382. 

- Construohon— Will or gift—Intention 

of executant. 

Some loose words in Ihe document should not 
be interpreted to alter the obvious intention of 
the executant. Where a person disposed of his 
property taking himself to be dead at the time of 
the execution, the document must be taken to be 
a post mortem disposition of the property. 
(Ayling, J.) In re Karadi Veerabhadrappa 

12 I. C. 175 : (1911) 2 M. W. N. 201, 

- Construction—Will or gift. 

Where a document styled a gilt provided that 
the donee should Dot take possession of ihe pro¬ 
perties until alter the death of the donor and his 
wife, the deed quoad the properties, is a will and 
on the death of the donor the dones takes a vest 
ed interest subject to a life estate in favour of 
ihe donor’s wife. (Kanliaiya Lai, J. C. and 
Daniels, A.J. C.) Lachman Prasad v. Baldeo 
Prasad. 5 0. L. J. 625 : 48 I. C. 396 : 

21 0. C. 313. 

% 

- Construction— Will or gift. 

A person having stated in a document regis¬ 
tered as non testamentary, tbat he was giving out 
of love, certain immoveable property to be enjoyed 
alter his and his widow's death, and agreed not to 
alienate it in the meantime, the document was 
held not to be devise revocable, but a deed of gift 
transferring a vested interest in the property. A 
deed of gift and a deed of will bemg executed 
.simultaneously, the former will take effect as a 
gift notwithstanding the executant’s rcsenation 
in the will of a power of revocation. (Stuart 
and Kanhaiya Lai, A.J.Cs.) Dip Narain Singh 
v. Hargobind Singh. 87 I. C. 69: 3 0. L. J. 625. 

- -Construction—Will or gift. 

Where a document constituted a person repre¬ 
sentative ol the executant and provided that the 
person should exercise all the powers of a Taluk- 
dar and the privileges of the executant, held that 
ii could not amount to a will conferring a Taluka 
in the absence of words of positive bequest and 
divesting the rights of a legatee under a previous 
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DEED—Construction—Will or gift. 

will. (Piggott, J. C. and Lindsay, A. J. C.) Mir 
Syed Hasan v. Taiyaba Begam. 

26 X C. 647 : X 0. L. J. 691. 

- Construction—Will or gift. 

A court of title or construction cannot bold 
that a document alleged to be a Will relied upon 
as a Will and established as Will in a couit of 
probate is m t a Will but a deed of gift The 
Court may construe the Will and may hold that 
the executant had no power to make it. (Das and 
Bucknill, JJ.) Brijkishore Narayan v. Harbans 
NarayaN. 62 I. c. 611 ; 2 P. L. T. 728 

Construction—Will or settlement. 

- Construction— Will or settlement—Incon¬ 
sistent pleas-Costs—Disallowance of—Registra¬ 
tion Act, S. 17 1 2 )—Unregistered instrument- 
inoperative as regards land. 

Toe contest in the ca*e was about the validity 
and effect of an instrument of 1884 executed in 
settlement of a dispute between a lamer and his 
sons. The pleadings of the parties as regards 
the chaiacier of the instrument were one way in 
the first Court and the reverse in the lower ap- 
pelia‘e Court. Held, that mtwithsiandmg t K e 
conflicting views presented by the appellants, the 
Privy Council was bound to give effe t to the real 
character’of the instrument, bui witnout their costs 
throughout. Held , further that the instrument 
the effect of which was in contest, was net testi¬ 
ng ntary but a family arrangement intended to be 
final and irrecoverable and operative immediately, 
but void as regards immoveable property lor want 
of registration under S. 17 of the Registration 
Act. \Lord Macnaughten ,) Umkao Singh v 
Lachman Singh. 33 All. 344 : 14 0 C. 133 : 

38 1. A. 104 : 15 C. W. N. 4»7 : 8 A. L. J. 465 : 

13 C. L. J 619 : 9 M L. T 607 : 

10 l. C. 285 : 13 Bom>L R. 404 : 

(1911) 2 M. W. N. 242 : 21 M. L. J. 637 IP. C.) 

Construction—W ords. 

See also — Words and Phrases. 

_ Construction — Words—'Grant '— Techni 

cal English meaning not to be given. 

Words used in connection with legal transac¬ 
tions in Ind a cannot be given the special and 
technical meaning they possess in England. The 
word “grant" in lnd'a is not to be understood in 
its technical meaning ol a conveyance at common 
aw of remaindar and reversions incorporeal here¬ 
ditaments which do not lie in liveiy or of which 
livtry could not be given. ( Lord buckmaster.) 
Sashi BhUshan Miser v. Jyoti Prashad Singh 
Deo 44 Cal. 585 ; 1 Pat. I. W. 361: 

21 C W. N. 377 :15 A. L. J. 209 : 

32 M. L. J. 245 : ll917l M, W. N. 226 : 

40 I. C. 139 : 25 «. L. J. 265 : 

21 M. L. T. 303 :19 Bom L. B. 416 : 

6 L W. 2 : 44 I. A. 46. (P. C.) 

[Affirming 38 Cal- 845 : 16 C. W. N. 241 : 

12 I. C. 482 : 14 0. L. J. 36i.] 

- Construction — Words — “Aurasaputra 

poutradik" — Maintenance. 

Held , that a gilt to a person l% aurasaputra 
Poutradik” for his maintenance excludes female 
heirs by reason of the family custom of Dhar- 
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banga Raj. (Sir John Edge ) Ekvalbshwar 
Singh v. Janeshwari Bahuasin. 

42 Cal. 582 : 41 I. A. 275 : 
18 C. W. N. 1249 : 
16 M. L. T. 882 : 1 1. W. 863 : 
(1914) M. W. N. 807 : 12 A. L. J. 1217 : 

25 I. C. 417 : 21 C L, J. 9 : 
17 Bom. L B. 18 : 27 M. L J. 373 tP. C.). 

[Reversing 3 I. C. 207 Cal.]. 

- Construction — Words — Question of in¬ 
ference from words used—Distinction between. 

The distinct ion as to how lar a decision upon 
the content* ot a document is a question of law 
and how far it is a question ol fact may be thus 
stated. The expression “construction’ as applied 
(o a document at all event? as used bv English 
Lawyers means two ihmgs : first, the meaning of 
the words ; and secondly, their legal effect, or the 
effect which is to be given to thtm. The mean¬ 
ing of tne words is a que tion of fact and the 
eflect of the words is a question of law. (Stuart. 
J.) Sheikh Muhammad Shakuk v. Abdul 
Ghani. 1923 All. 862- 

- Construction — Words ”arh n and 

" Mustagharak 1 '— Meaning. 

The use of ihe words 'arh* and ' Mustaghatak* 
do not necessarily imply a power rf sale. 
and Lyle, JJ.) Moti Begam v. Har Prasad. 

19 I. C. 658 : 11 A- L. J. 570. 

- Construction — Words —“ Asmani Sul- 

tani." meaning of. 

The phrase ** Asmani Sultani " means some act 
such as that of God or ol the King's enemies, which 
is in the naturt of a calamity which no person 
can coi.t ol It does not cover all acts of authority 
speasing in the name of the King and compelling 
a person t • adopt a certain line of conduct inde¬ 
pendently of the Will of that person. (Lhandavar- 
kar and Batchelor , J J.) Chunilal t/. JaffiR 

ALL! bPINNlNO AND WEAVING CO , LTD. 

16 I- C. 44u (2) : 14 Bom L. B. 581- 

- Construction—Words - Kar — Meaning 

of. 

Held on the interpretation rf the document 
in question that an exemption from liabiluy to 
pay any Ka* covered revenue, rent or any kind of 
tax including road cess. ( Ncwbould and Cuming , 
JJ.) Annada Charan De Sakkar v. Habibulla. 

1923 Cal. 283 (1). 

- Construction — Words—Natural meaning 

to be given. 

The natural and obvious meaning of ihe words 
in a deed cannot be refused to be given to them, 
merely because it is suggested that the words 
have beeu inserted in the deed for the purpose of 
ascertaining and specifying the stamp duly which 
was to be paid. If that were the object of insert¬ 
ing ihe words in the deed it ought to hare been 
so stated, (Sanderson, C. J. and Richardson, /.) 
Fanindra Nath Roy v. Bhola Dassi Debi. 

76 I C. 402 : 88 «. I. J. 31- 

- Construction — Words—Saranjami does 

not include Govt. Revenue. 

’ Wht«e an agreement between the falnidar and 
the zemindar was that the former should pay a 
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yearly rent of Rs. 1,001 besides ‘Saranjami' held 
that the patnidar was under no liability to pay 
the Government Revenue. ( Mookerjee, A. C. J. 
-and Fletcher , 7.) Bhabani Nath Roy v. Purna 
Chandra Sar. 25 C. W. N. 308 : 61 1. C. 818 : 

33 C. L. J. 332. 

- Construction — Words —“ Malik", Mean¬ 
ing of. 

The word " Malik ’* itself is a term of no 
special meaning. It may mean proprietary right 
or it may meaa a lessor right superior to that of 
the actual cultivator f the land, even the ryot 
who has let nis land to an under-raiyat is some 
times called malik’. (Newbould, J.) Shed 
Ahamad v . Ibrahim. 62 I. C. 314. 

- Construction — Words — Conveyance 

— Dwelling-house —Meaning of. 

Toe expression dwelling house " when used 
-in conveyance on partition generally means not 
only the house in itself but also the land and 
appurtenances ordinamv and reasonably requisite 
for its enjoyment. [Richardson and Walms ley, 
77.) Fran Krishna Bhaduri v . Kf.sha Chandra 
Roy. 45 Cal- 873 : 

45 I. C. 604 : 22 C W. N. 515. 

- Construction —Words — Tamleek or 

Tauliatnama—If contemplates absolute endow- 
■ment of entire properties. 

A deed described as a Tam Leek or a Tauhat- 
nama does not contemplate an absolute endow¬ 
ment of the entire property. (D. Chatterjee and 
Watmstey , 77.) Latif Unnissa 3ibi v. Majdun- 
NISsa BiBl. 26 I C. 358. 

- Construction — Words—Money repayable 

-within one year. 

Under a mortgage the principal and interest 
were to be paid within one year. Held . that the 
-case tell within the class in which the mortgage 
is payable betore a certain day, aud not within the 
class wnei'eaday is fixed for the payment ot the 
debt. Therefore, the debtor was entitled to pay otl 
~the debt on any day within one year 23 M. 33, 
Rel. 8 A 95, D.st. (Haringlon and Mookerjee, 77.) 
Purna Cwandka sarma v . Pkarv Mohan Pal. 

39 Cal. 828 : 15 1. C. 287 : 17 C. W. N. *49. 

- Construction — Words —Piiralaya. 

Pitralaya be a deed may include not only the 
-father’s house but the biother’s house as well. 
\Mookerjee and Teunon, 77 ) Bidhu Mukhi 
Dasi v . Satishchandka Bose. 9 I. C. 634 
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words ‘‘aulad’’ than 89 P. R. 1889, (Le Rossig- 
nol and Abdul Qadir . 77.) Sajdan t». Fazal. 

1922 Lah. 216- 

- Construction—Words —‘Tarka”— Mean¬ 
ing of. 

The Court in construing deeds should endea¬ 
vour to gather the intention ot the parties fiom 
the language of the document as a whole and 
fron all surrounding circumstance at ti e time of 
execution. A deed purported to convey the tarka 
«>f a Hindi widow, held that the expression 
“ tarka ” meant the moveable and immoveable 
property in the widow s possession at the time of 
her death and not incorporeal rights in a pro¬ 
perty which were no 1 oger in her possession. 
(Sh-idi Lai and Broadway. J J.) J At Ram Singh 
v. Sukh Dial. 39 I. C. 436 : 10 P. W. R. 1917. 

- Construction—Words —A1 Aulad— Mean - 

mg o) 

The wo»d Al Aulad' means offspring of any 
kind and all descendants whether males or fe¬ 
males through the male or female line are includ¬ 
ed m it, 84 P. K. 1 1909 1 Rel. (Robertson and 
Rattigan, 77.) Chandi v. Thulla Singh. 

76 P. R. 1912 : 141 P. W. R. 1912 : 14 I. C. 523 : 

181 P. L. R. 1912. 

- Construction■ Words ‘Gramatlars’, Grant 

of fishery right to ‘ gramaitars’— Claim exclusive / 
by Mirasdais— Far lies, proper. 

Govt, leased right of fishery for live years to 
the 'gramatlars ol a village. The i laintifis sued 
lor a declaration of their exclusive right to the 
nsherv in the two tauks i n the village, as the 
Mirasdars of the village and lor damages lor 
wrongful enjoyment of the right by the defen¬ 
dants, i. e., the Ryots. Held, (l, that the 'gramat- 
lars neither meant Mitasdars alJne, nor all the 
inhabitants ol the village irrespective of owners 
ot land or not but meant those only °i the village 
community who held lands under the Govt. : (2) 
that the plaintiff’s claim for exclusive right could 
Dot be maintained \Sadasiva *iyar ana Spencer, 
77.) Parthasarathy Aiyangar v. AutHari 
Peria Kuppa Naickan. 38 I. C. luO. 

- Construction—Words—Bond-Time fixed 

for repayment- Hundi and English dates. 

Under a bond tr»e money was rcpaableat 
the end of Jeth 1317, Fasli corresponding to the 
end ot June, 1910. Held, that the parties must be 
taken io have settled that the last day ol the jeth 
1317 Fash was the same as the last day of June 
1910 and therefore the suit was withm time if 
filed on 29-6-1916. i Ltmlsay, /. C. and Stuart, 
A J.C.) Badshah Khanum v. Bhishunath 
Sinqh. 48 I. C. 332. 

- Construction — Words —* Bila Lagan*— 

Sale of share excluding— Sir Bila Lagan. , , 

Where a person sold land ol a two-anna share 
excluding sir B la Lagan but the purchaser paid 
revenue for the whole tw>i-anna share, the reser¬ 
vation ol rent by the vendor did not mean that he 
wanted to remain proprietor cf the Sir .Land but 
that he was to remain in possession free of rent. 
(Evans, 7. C.) Tajauul Husain t>. Rannak ALi 

13 1. C. 979 ; 15 0. C, )35. 

• » <« *. * 


— Construction — Words —‘Malik”— Gift to 

wife. 

The words " malik ” or •'malkiyat*' in a formal 
-document imply an absolute estate unless there is 
something in the context to qualify it. and deeds 
in favour of females must be interpreted in the 
same way as any other deeds. (Scoit Smith, J.) 
Mt. Muhammadi v. Kakam Bakhsh. 72 I. C. 977- 

■ — Construction — Words — Aulad — Mean 

4ng of. 

Where the words in the compromise were 
#, ruski auladjo hogi wo sab malik hogi”, the word 
“aulad*’ is used in its generic sense and includes 
-male and female children. 114 P. R. I960 is a 
-better guidance lor (be interpretation ot the 
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— Construction — Wofd— Gift by husband to 

I # n J a 1 1 « /I <<4 «* tl - Prmn Alt* of QOTi- 


VI/ *▼«*»**"" ww - - » . - ^ 

an/*— 'Malik" meaning of—Principles of aon 
struotion— Mokwari lease , «/ can be granted. 

Where a husband gilt' properties to his wife as 
"maltk’ , but the instrument of gift contains limi¬ 
tations as regards alienation and also provisions 
as regards nnal devolution, held, the intention 
of the dot or was clear, i.e., to provide lor the 
donee and also for the ultimate devolution of the 
property. The grant is in effect the grant ot an 
ordinary Hindu widow’s e late. Ti-e absence ot 
a clause resiraining the donee from granting a 
mokurari lease, ooes not lead to the coi elusion, 
she is empowered to giant it. It is always dan 
gerous to cunsttue the words of one document by 
the construction put upon similar words in an¬ 
other document. All the clauses oi the particular 
document must be looked at and given effect l o, 
ign ring none as redundant or contradictory 
The word “malik” is not a term of art. and does 
not necessarily detine the Quality of the estate 
taken, but the ownership ot whatever that estate 
maybe. [Couttsan* Ross, JJ.) Ashurfi Singh 
V Biseswak Pratab Narain Sahi 1 P. 296 : 

1 1922) Pat. 70 : 3 P. L. T. 273 : 1922 P. 362 

_ Construction—Words- Puira Poutradik- 

mai— In Chota Sagpur. 

The word* 'Putra poutradik in their ordinary 

acceptance include “ female as well as male”, 
heirs where by law the es.ate would descend to 
such heirs. 42 Cal. 682. Foil. '‘Mat wartsan adds 
nothing tothismeani- g and 'Kaytm mokamiyan » 
adds nothing to it. 1 he whole phrase means no 
more than the heir who by law would be entitled 

to succeed to the estate. Where according to the 

custom oi the locality the words Putra poutradik 
mean only heirs male, it follows that the custom 
of the locality must be that words Putra poutra 
dhik mai warisan kayetn makamtyan mean equ- 
ally only heirs male. 2f C L. J. 3 2 iP.C.), Poll. 
[Roe and Coults, JJ.) PUROH1T Brojokishore 
RAM V maharajah Kumar Jagat Mohan Nath 
Sahi Deo 5 P. I* J. 265 : 68 I. C. 486 • 

SAH1 U °‘ 1919 Pat 209. 

_ —Construction— Words—Asli Mai Dakhili 


— Meaning. ...... . .. 

Where a village is described in the sale certi¬ 
ficate as 'Asli Mai Dakhili" it includes both the 
main village and also villages appurtenant there¬ 
to A decree-holder need not particularize by 
name in the sale proclamation all the villages 
which are Dakhili or appurtenant to a main vil¬ 
lage. he should simply sav Mouza Ali Dakhili. 16 
W. R 149 Rel (Mullick and Jwala Prasad , JJ J 

Gobind Das v. Durham Waite. 38 I. C. 451: 

° 1918 Pat. 333. 

Execution. 

_ Execution — Registration — Presumption 

—Consideration—Burden of proof. 

Held, further that where a deed is registered in 
a regular way there can be no doubt that the exe 
cutant had executed it and «a$ a party to its re- 
giitration. In a suit lor redemption brought by 
the purchasers of ihe equity of redemption, the 
sale-deed was a registered document and contain¬ 
ed an admission of the executant that lull consi 
deration had been paid but the mortgagee con¬ 
tended that the sale deed was without considera- 


DEED —Execution. 

tion and valueless. Held, that the burden was on 
the executant of the deed and on people claiming 
under him to prove that what apparently hap¬ 
pened did not happen. Held, also, that when a 
deed of sale has once been executed and register¬ 
ed it can be only avoided by a subsequent regis¬ 
tered transfer, (lord Philliniore.) MUKSHI 
Ehtjsham Ali v. Jamna Prosad. 

48 I A. 365 : 64 I. C. 299 : 24 0 C. 272 (P. C). 

- Execution — Date—Presumption. 

There is a general though not conclusive pre¬ 
sumption that a document was made on the day 
of the date i« bears. (Sir Laurence Jenkins,) 
Mina Kumari Bibi v. Bjjcy Singh. 

44 Cal. 662 . 1 Pat. I W. 425 : 5 L. W. 711: 

21 C. W. N. 585 : 21 M.L.T. 344 : 
15 A. L. J. 382 : 25 C. L. J. 508 : 
19 Bom. I. B 424: 44 I. A. 172 : 40 I. C. 242 : 
(1917) M. W. N. 473: 32 M. L.’ J.1425 (P. C.). 

- Execution. 

Admission of signature or thumb impression 
on a blai k paper does not amount to an admis¬ 
sion of execution. (Fafique and Lindsay, JJ.) 
Pirbhu Dayal v. Tula ram. 20 A. L. J 672 : 

1922 All. 401. 

- Execution — Signature—Some of the exe¬ 
cutants signing document—Effects 

Where the names of some of executants of a 
document do not appear at the top, the question 
arises whether the party not bavng signed ihe 
document regularly at the foot yet meant to be 
bound by ii as it stood cr whether it was left so 
unsigned because he refused lo complete it. But 
when it is ascertained that he meant to be 
bound by. it as a con plete contract, Iht signature 
is for purposes of execution effective. (Mookerjee 
and Chotzner , JJ.) J. D. Ezfkiel v. AnnAha 
Charan Sen. 60 C. 180 : 36 C. T. J. io9 : 

1923 Cal. 35. 

- Execution—Signature. 

The place and manner of signature of a docu¬ 
ment are immaterial provided that the signature 
is inserted in such a manner as to authenticate 
the document. Where the instrument is in the 
handwriting of the party to be charged, it is 
sufficient if his name is inserted at the commen¬ 
cement. Tne document is operative though not 
signed by the executant. ( Mookerjee and Beach- 
croft, JJ.) Gangaram Agarwala v. Lachiram 
Risen Dyal. 28 I. C. 705 : 

19 C. W. H. 6U. 

- Execution — Genuineness—Meaning of. 

•* Genuineness "used with reference to a docu¬ 
ment means that not merely the document >s duly 
executed but that it is an operative document. 

(Jenkins , C. J. and Chatterjea , J.) Bibi Bakhtun- 
v. Ahmad Ishaque. 27 I. 0. 1- 

• t # 

- Execution — Non-appearance to admit, i 

amounts to denial. 

It is doubtiul if the non-appearance of a parly 
to admit execution of a document is equivalent 
by itself to a denial of executiou. (Abdal Raoof 
and Moti Sagar, JJ.) Uttam Singh v. Mt. 
Ruttan DEvr. 5 Lah. L. J. 217 r 

1924 Lah. 28. 
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—:- Execution—Effect on note—Executants — 

Estoppel 

Where it was iound that the apoellants were 
majors at the time the deed ot gift was executed 
and that they were wrongly described as minors 
in the deed ofgiio in questi m. Held, that they 
never joined in executing the deed of gitt and 
cannot be bound by any alienation effected in 
favour of the plaintiff-respondent's father with >ut 
their permission and consent. (Moti Sugar, J.i 
Chhitru v. CHHAJJU. 1923 Lah. bll. 

- Execution—By some of the parties — 

Effect op. 

The construction to be put on a special tran¬ 
saction must depend upon the intention of the 
parties as inferred from their acts and conduct. 
It was held that a mortgage jvhich was intended 
to be executed by all the sharers but actually 
executed by some of them only, was inoperative 
and conveyed no interest. ( Rattigan , C. J.) 
Kishan Dayal v. Rodu. 53 I. C 813. 

---- Execution—Proof of—Suspicion 

A document, executed a year before the stamp 
paper (on which the agreement is written) purports 
to have been purchased, and proved only by the 
scribe, is suspicious. Toe lacts that the suit for 
possession of purchased land is brought thirteen 
years after its purchase and no mutation of names 
was effected, render the whole transaction of sale 
doubtful (Shah Din, J) Ganeshi Lal v. Dera 
Singh. 16 I. C. 684 (1): 138 P W. E. 1912. 

- Execution — Priority — Two mortgage 

documents of the same date. 

Where it has been impossible to decide which 
of two mortgages bearing the same date was 
executed first it is not open to either ol the mort 
gagees to claim priority over the other but noth 
must rank pari passu as if both of them had been 
executed at the same time. (Wallis, C. J and 
Oldfield, J.) KUTri Thevan v. kayappa Go"N- 
DEN. 14 L. w. 422 : 65 I. C. 961 : 

(1921) M W. N. 703. 

- Execution — Vali^i ty. 

A deed is not ineffective though some persons 
who are subsequently shown to have no title to 
the property have joined in the execution. An 
erroneous recital of the vendor's title in a sale- 
deed cannot be relied on as not pa^si- g his real 
tit*e to the property. (Napier and Krishnan, JJ.) 
Arumugam Pillai v. Pandigam Ambalam. 

40 M. L. J 475 i 29 M. L T. 255 : 
18 L W. 416 : 62 I C. 630 : 
(1921) M W. N. 255. 

--- Execution—By some of the parties only — 

Effect of. 

The mere fact of execution of a deed by one of 
the several parties does not bind him conclusively, 
when that has been done on the assumption that 
all shall execute. (Abdur Rahim and Oldfield 
JJ 1 SObRamania Iyer v. Kalyanasundaram 
IYER. 68 I. C. 283. 

■- Execution—Execution by some of the 

parties only. 


A document intended to be executed by more 
than one person may be construed as evidencing 
a contract by some only who have s gned ihe 
deed. 39 M. 597. Ref. (Ayling and s eshagiri 
Atyar, JJ.) Natksa 1 yer v. Subramania Iyer. 

23 M. L. T. 307 : 45 I. C. 535 : 

(1918) M. W. N. 703* 

- Execution—Signed by two out of three 

persons. 

It is a question of intention in each case whe¬ 
ther a document drawn up lor execution by 
several persons was to be operative only if all 
should execute it, or otherwise. 25 M. 389, Ref. 
(Spencer and Gout s Trotter, JJ ) NETHIRl 
Menonv. Mollapulli Gopalan Naiu. 

39 Mad. 597 :18 W. L. T 220: 

2 L. W. 714: 30 I. C. 713 : 

(1915) M. W. N. 686 : 29 M. L. J. 291. 

- Execution—Recital that three persons 

are executants — Execution by only two — En¬ 
forceability. 

Where a bond contains a recital purporting to 
have been executed by th ee persons but is in 
fact executed by two alone, its enforceability 
agamsi the actual executants will depend upon the 
intention of the parties and circumstances of the 
case. 25 M. 3ts9 : 31 M. 114. (oudnsivu Aiyor 
and Tyabji , JJ.) Bangarasawmy AiyaNGak v. 
SomasundvRam Chettiar. 16 M. L T. 102 : 

1L.W 584 : 27 I. C. 161 : 27 M. L. J. 116. 

- Execution—Signature some time after 

writing . 

The mere fact that a document is signed and 
attested a tew days after it is written oui, does not 
invalidate it or alier its legal effect, i Banhaiya 
Lai and Lyle, A. J. Cs.) Nazir Biri v Ram 
KATAN. 64 I. C. 877 : 6 0 I. J. 691. 

- Execution—Touching pen and handing 

it over lo writer. 

Where an illiterate executant of a deed touches 
the pen and then hands it over to a literate per¬ 
son and asks him lo sign the deed on his behalf, 
tnis is sufficient to consti ute the execution o 1 the 
deed. (Kanhaiya Lai, J. C. and Daniels, A. J.C .) 
Satrohan Singh v. Ganga Baksh Singh 

6 0. L. J. 39 : 49 I. C. 375 : 

1U.P.L E. (J. C.) 24 

-.- Execution—Proof of — Collateral evi¬ 
dence in a suit — Quantum of proof. 

Where a deed is filed merely for a collateral 
purpose, it need not be proved with the same for¬ 
malities as when it is sought to enforce its pro¬ 
visions in a iUit. l Kanhaiya Lai, J. C. and 
Daniels, A. J.C) Lachman Prasad v. Baldeo 
Prasad. 21 0. C. 312 : 48 I. C. 396 : 

6 0. L. J. 625. 

—- Execution—Admission of — Effect of — 

Evidence, sufficiency of. 

Where in a suit by a mortgagee on a mort¬ 
gage-deed executed in full satisfaction of the 
amounts, the mortgagors admitted its execution 
but pleaded non receipt of the money and the 
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execution of the previous deed was proved. 
Held , that the evidence of the execut ; on of the 
previous deeds, with furiher admission of the ex¬ 
istence of the debt, was sufficient for proving the 
ex stence of the antecedent debts. (Kanhaiya Lai, 
A. J. C.) Narain Singh v. Rustam Singh. 

33 I. C. 77? : 3 0. L. J. 23. 

- Execution—Essentials — Admission of 

execution—Signing on blank pafer . 

Execution of a document consists in signing a 
document written out and read over and under¬ 
stood and does mt consist ot merely signing a 
name upon a blank sheet of paper To be exe¬ 
cuted, a document must be in existence ; where 
there is no d 'cument in existence there cannot be 
execution Where an executant clearly says that 
he stgned on a blank paper the document which 
he contemplated, the statement is a denial, not an 
admission, of execution. 6 C. W. N 329, Dist. 
(Roe and Jwala Prasad . JJ .) Ebadut Ali v. 
Muhammad Fareed. 

(1917) Pat 40 : 

35 I. C. 59 : 3 P. L. W. 226. 

- Execution—Document embodying terms 

of an agreement. 

An agreement signed by one party only is a 
document embodying terms of an agreement. It 
becomes an agreement when signed by both 
parties. (Crouch, A. J.C ) J. Lfuz v. Lal Chand. 

191 C. 925 : 6 8. L. B. 278. 

Material alteration. 

- Material alteration—Suit on. 

Original debt is not extinguished bv a material 
alteration if the same can be proved to have not 
merged In the bond, in which case an action can 
be brought on the debt apart from the bond. 
(Nctobould and Rankin, JJ.) Dula Meah v 
Moulavi AbdUL Rahaman. 28 C. W. N. 70 : 

1924 Cal. 452 

- Material alteration—Suit on original 

consideration — Maintainability. 

Though a bond is materially altered by an addi¬ 
tion to the amount due thereunder, the plaintiff 
could succeed on proof of the loan bv independ¬ 
ent evidence and obtain a decree for the amount 
of the loan. 5 C. W. N. 56, Ref. \Newbould and 
Panton, JJ.) Khosal Mahomed v. Amiruddin 
Mahomed Pramanhc. 1923 Cal. 818. 

- Material alteration—Effect of. 

A material •alteration of an instrument is one 
which causes it to speak a language different in 
legal effect from what it originally spoke. The 
alteration must change the legal identity or 
character of the instrument. It is the effect of 
the Act upon the instrument and not the particular 
manner in which it is d ne, ’hat is material. The 
alteration must be in a material part of the in¬ 
strument and must also affect the rights and 
obligations of the party thereto. An a1terat<on of 
a document after its execution and registra ion in 
good faith to carry out the original intention of 
the party does not vitiate the instrument. 
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25 C, L. J. 155 ; 33 Cal. 812; 18 C. L. J. 354, Folk 
(Mookerjce and Buckland, JJ) Krishna v. 
Nagendrabala. 25 C. W N. 942 r 

66 I. C. 694 : 34 C I. J. 338: 

- Material alteration — Interpolation of 

clause for Payment of compound interest . 

The addition of a clause for payment of com¬ 
pound interest if made without the knowledge and 
consent of the mortgagor avoids it. (Mookerjce 
and Beachcroft, JJ.) Achvutanunda Bhatta- 
charya v. Ram Nath Bhattacharya. 

21 I. C. 79 : 18 C. L. J. 854. 

- Material alteration—Consent — Estop¬ 
pel. 

A mortgage deed was presented for registration 
more than four months after its execution but to- 
enable’t to be registered the date was altered by 
the mortgagor, the mortgagee consenting to the 
alteration. Held, thattue mortgagor was estopped 
from setting up the alteration as an answer to the 
claim of the mortgagee. The moitgagor’s lessee 
who took tne lease subsequent t > «he alteration 
was equally eft >pped. The matter would have 
been different if the lessee had been deirauded- 
(Harrington and Mookerjce, JJ.) Gopal Chandra. 
ChAKRAVARTI V. bURENDRA KUMAR ROY CHOW- 
DHURY. 15 I. C. 460 : 16 C. W. N. 685. 

- Material alteration. 

A suit based on a document u hich has been 

materially altered so as to cast liability on a 

partj should be dismissed. (Bcadon, J.) Gsnga. 

Nath t>. Taja. 28 P. W B. 1914 : 

23 I. C. 590: 70 P. L B. 1914. 

# 

- Material alteration. 

Unless there is any contrary evidence, and any 
note by the Registrar about it anv alte at on or 
interpolation in a document is presumed t have 
been made before its registration. (Abdur Rahim 
ond Moore, JJ.) Ramanathan Chettiar v. 
MUTHUKUMARU. 12 L. W 764: 

58 I. C. 8*9 : (1920 M. W. N. 487. 

—- Material alteration—Rights of parties. 

Where a document containing the terms ot the 
contract between riff and deit. was materially 
altered by plfl. without the knowledge of t ie deft, 
and the payment of advance was acknowledged 
on the same piece of paper bv ihe deft Held, on 
breach of contract by deft, that the plff., though 
he cannot recover damages under the contract, 
is entitled to recover the advance under S. 65 of 
the Contract Act treating the contract as void. 
(Spencer and Krishnan, JI.) Kandrpgula 
Anantha Rao Pantulu v. Kandikonoa 
SURAYYA. 38 M. L 1.250: 

il920> M. W. N. 187 : 11 L. W. 890 : 55 I C. fl«7 : 

27 M. 1. T. 134. 

- Material alteration—Enforcement of. 

A material fraudulent alteration vitiates a con¬ 
tract and it cannot be e n forced at the instance of 
the party making the alteration. Anv one wh<> 
has received a benefit or advantage under a void 
contract is bound to make it good ( Sadasiv 
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Aiyar and Spencer, JJ.) Chitturi Surayya v 
BADURAMAYYA. (1«15) M. W. N. 160 : 

28 I. C. 67 : 17 M l.. T. 160. 

- Material alteration—Effect on rights 

Any material alteration in a d cument alter *t< 
execution and without the privity of the paitv to 
be affected by it, is fatal to its validity a d ih»- 
right of action based thereon is destroyed. 
(Prideaux, A. J. C.) Panourang v. Kish an. 

19 N. L. B. 79 : 1923 Nag. 295. 

- Material alteration—No knowledge by 

party affeotea . 

A document is vitiated and deprived of all its 
effect by the making of a material alteration in 
it without the kn -wledge of the party affected 
thereby. (Hallifax, A. J. C.) Ganga Pershad 
v. MotiRAM. 1922 Nag 191 

- Material alteration. 


Whe-e a bond being signed by some of the 
intending executants, the add tion of ihe signature 
of others afterwards is not such a .material 
alteration of trie document as to vitiate it agoinst 
him who did execute it. (Hallifax, A. J C I 
RAMACHANDHA v. RUPRAO. 64 I. C. 726 : 

4 N. L. J. 270 


Material alteration. 


Per Jwula Prasad. J — A document is not void 
by the mere addnion of an executant's name- 1‘ 
is not a material alteration. A suit not based on 
a materially altered document which is tendered 
as evidence oi a pre-existing deot w.ll not fail 
owiDg to the alteration. [Charmer. C. J. and 
Jwala Prasad , J.) Babulal v. Jadunath Jha. 

38 l. C. 417. 
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DEFENCE OF INDIA ACT (IV OF 1915), B. 23. 

DEFEASANCE CLAUSE. 

Sec Hindu Law — Adoption- 

DEFENCE. 

- Contract capable of specific performance 

—II can be set up—Part performance. 

Contract caoaole spccuic performance can 
be si t up as pa t perf urmaoce. Schwabe, C.J., 
Lout'-s-TrottC' and Krishiiutt, J J.) Vizagapatam 
Sugar Development Cjy. v. Muthurama- 
KEDDY. 46 M L. J. 528: 1924 M «7l lF. B.J. 


Limitation. 


Because a man alters a figure in a document, 
it is no forgery ; nor is document materially 
altered because there is something in a differ¬ 
ent ink to the rent of the document, [Maung Ktn, 
J.) Bichay Sukul v. Behari Surul. 

43 I. C, 488 : 11 Bur. L. T. 1 

___ Material alteration—Suit based upon it 

—Use of for collateral purpose 

A document becomes vitiated if there is a 
material alteration of the date A suit based 
upon such a document must fail The party who 
presents such an instrument which was an e»sen 
tial part ot Ins case in an apparently altered and 
suspicious state must fail from the mere infirmity 
or doubtful completion of the proof unless he 
could satisfactorily explain the exiting state of 
the document. The altered document though it 
cannot be made the basis ol a suit may be u*ed 
for the collateral purpose of proving the accept- 
tar.ee of the terms 33 C. 812, D\s. (Pratt, J.C. 
and Pawcctl, A. J. C.) TaHIL Ram v. J. A. 
Blackwell. 1® C. 616 : 6 S. L. B. 228. 

DEFAMATION. 

Stt Tort—Defamation. 

DEFAULT. 

See C. P. Code, 0.-9. 


See Limit tion Act, S. 3. 

DEFENCE OF INDIA ACT (l* OF 1916). 

-8. 2— R"ies under. 

Offences oeated by K. 2 arc triable by 
o r dinar\ Criminal Courts in Ihe manner piovided 
by t-e Cr. P Code in the absence oi a notiht aiion 
dealing special tribunals lor tie trial und'T the 
defence oi India Act. A i acimg Dt. Magistrate 
can sanction a prosecution in all cases where a 
District Magistiate can sanction it [Sadasiva 
Aiyar and Xapier.JJ.) Kandasamy Pillai, In re. 

42 Mad. 69: .1918/ M W.N. »66 49 I. C. 161 : 
20 Cr. L J. 129 : 24 M. L. T. 606 : 35 M. L. J. 736. 

-S. 4 —Power of Governor-General in 

Council lo create Courts — New tribunal —Ultra 
vires enactment. 

5. 22 of tue Indian Councils Act read wnh S. 9 
of the High Courts Act, 1851. is wide enough to 
empower the Governor-Ceneral in Council to 
create new tribunals such as those contemplated 
in S. 4 ot the Defence of India act 4 Cal. 172, 
Foil. If an enactment ol the Indian Legis¬ 
lature is outside ihe powers conferred on the 
Governor-General in Council by Act of Parlia¬ 
ment. the High Court can in proper pr. ceedings 
declare such an enactment to be wtra vires. 
(Miller, C. J., Chapman, Mullick, Roe and Atkin¬ 
son, JJ.) Pauameswar Ahih v. Emperor, 

4 P. L W 167: 19 Cr L J. 281 : 

3 P. L. J. 637: 441. C. 185 : 
(1918) Pat. 97 IF. B.). 

_8s. 8 and 11 —High Court—Superintend¬ 
ence over—commissioners appointed under the 
Defence of India Act, 

Toe special tribunals created under the Defence 
of India Act aic independent ol and not subject 
to t ie supeiin'endence of the High Court. ( Miller, 
C. J., Mulhck and a ill Imam, JJ) SHEO NaNDAN 
Prasad »» Emperor. 19 cr L J. 888: 

3 P L. J. 681 : 6 P. L. W. 324 : 46 I. C 977 : 

(19 1 9) Pat 1 (F. B.) 

_Er. 23 and 29 —"Dissuade or attempt to 

dissuade"— Meaning of—Acts already done— 
Accused not given option under S. 191, Cr. P. C. 
under Ch XVI—Irngulanty. 

The Defence of India Act confers exceptional 
powers on ihe authorities and a strict compliance 
with its terms is essential A tenant of the 

accused was recruited lor military service. Sub¬ 
sequently the accused sued him for arrears of 
rent -iz Rs 30 16 0. The tenant made a state 
ment before the Dt. Magistral whereupon he 
directed warrants without bail to issue ior the 
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arrest of the accused and summons for certain 
witnesses. The Dt. Magistrate ’ook up the case 
himself, framed a charge and convicted the 
accuse^ under R. 24 of the rules under the 
Defence of I dia Act. Held, that the rroceedings 
of the Dt. Magistrate were irregular in their 
initiation, because the Magistrate did not give 
the accused option of be ng tried by another 
Cou r t, as he was bound to do, if he was taking 
cognizance of the offence upon information 
received under S. 191 (c) of the Cr. P. C. It the 
tenant’s statement was a complaint the Magis¬ 
trate ought to have taken from him a sworn 
declaration of its truth before issuing warrants. 
R. 23 did not apply inasmuch as no person could 
dissuade another from doing something which 
the latter had already done. (Piggolt, J.) Mahadeo 
Singh v. Emperor. 41 A. 164 : 

48 I. C. 483 : 20 Cr. L. J. 8 : 16 A. L. J. 895. 

-(Consolidation)—R. 25, Sub rules 1 and 2 

—Report and challan by Police on the direction 
of the Dt Magistrate-Conviction—Superintend¬ 
ent of Police—Delegation. 

A conviction under R. 25 of the Defence of 
India rules is not bad in law merely on the 
ground the Police put up a challan before the Dt. 
Magistrate acting on his dirr.cti m to make an 
enquiry. The Supt. of Police is competent to 
authorise any of his subordinates to make the 
enquiry or lodge the information. (Broadway, J.) 
Khushal Singh v. Emperor. 

2 Lah. L. J. 707 : 25 Cr L. J. 234 : 

1923 Lah. 335. 

-R. 30 —Melting of sovereigns—Attempt 

—Consent mentioning accused by name without 
reference to offence—Prosecution. 

The written consent ot the authority SDecificd 
in R. 30 of the Rules is essential to sustain a 
conviction. The accused is enti led to an acquit¬ 
tal. where the consent under R. 30 is silent about 
him. The consent in question is not ii-ooera'ive 
as regards an accused though the nature ol the 
proceedings to be initiated against him is not 
specified. The accused is guilty of attempt to 
melt sovereigns where the only act that remained 
unperformed to complete the offence was the 
final actot putting the sovereigns in the crucible. 

(Heaton and Shah, JJ ) Emperor v. Abu Hasan- 

21 Bom. L R. 747 : 52 I C. 6»7 : 

20 Cr. L. J. 677. 

DEGRADED WOMAN. 

See (1) Hindu Law—Maintenance. 

(2) Hindu Law—Stridhanam. 

(3) Hindu Law—Succession. 

DEITY. 

See Hindu Law—Religious Endowment. 

DEKHAN AGRICULTURISTS’ BELIEF ACT (XVII 
of 1879). 

-Ss. 1, 3 and 11— Applicability of—Agri¬ 
culturist in other provinces—Extension of Act — 
Meaning of 

The Dekhan Agriculturists’ Relief Act is not 
applicable to an agriculturist who earns his liveli¬ 
hood wholly and principally by agriculture at 
Dera Ghazi Khan, outside the Bombay Presi 
dency or at any place to which the Act has not 


DEKHAN AGRICULTURISTS’ RELIEF ACT 
(XVII OF 1879), S. 2. - 

been extended. What is meant by the extension 
of an Act to a district is, ihe extension of a sub¬ 
stantial port'On of the Act a .d not merely ihe 
extension of a particular section or one or more 
section*. 44 B 217 ; 4 B. 360. Rel. (Raymond, 
A. J C ) Firm of Aya Ram Tolaram v Firm of 
Rai Hit Ram ■ 66 I. C. 682. 

- 8. 2— Agriculturist—Income from dis¬ 
trict where Act does not apply is not to be con¬ 
sidered. • « 

Income from lands not in a dis rict, to which 
the Dekhan Ag'iculturisis Relief Aci applies can¬ 
not properl be treated as income, from agricul¬ 
tural sources, but must be treated as n<m-agncul- 
tural income for to co-.siitute a person as “ an 
agriculturist” for the purposes of the Act he must 
ea/n his livelihood principally by agriculture 
carried on wiihin the limits of a district to which 
the Act appbes.i Pratt and Fawcett . JJ.) Vamana- 
CHARYA KAMACHARYA V. GOVIND MADHAVA- 
Chak ya. 25 Bom. L. R. 826 : 1924 Bom. 33. 

-S. 2 —Agriculturist — Test of Joint 

family. ,, 

1 1 a family is joint, the only way to test if the 
members are agriculturists is to ascertain what is 
ihe joint income of the family provided they are 
living together. It the income from the land can¬ 
not amount or falls far short of the real income, 
they are not agriculturists within the meaning of 
the Act. t Macleod, C. J. and Crump , J.) Narayan 
Bapulal V. Sonusingh. 1923 Bom. 383. 

- 8. 2 (2nd )-Agriculturist. 

If a person deriving the greater part of his 
income tiom land by sale of the crops (including 
fru t» must be deemed an agriculturist under the 
Act The ,e st > s whether ihe income is derived 
from the produce of the land and not the quan¬ 
tum of laboui bestowed in getting the creps.- 
(Macleod, C. J and Shah, J) HlRALAL RaV- 
CHAND V. PARBHULAL SAKHIDAS. 

*3 Bom. L. R. 796 : 1922 Bom. 146. 

- S. 2 —Finding that a party is agri¬ 
culturist—Appeal 

The findoig that a partv is an agriculturist is 
not an adjudica'ion resulting in a decree and 
hence no appeal lies from such finding although 
the pla'nt may be returned for presentug an ap¬ 
plication to draw up such a finding in the form of 
decree. ( Vaclcod, C J. and Fawcett , J ) DaT- 

TATRAYA I’URSHOTTAM V. RadHABAI BaLKRISFNA. 

45 Bom 627 :60 I. C. 885 : 23 Bom. L. B. 92. 

-S- 2— “ Agriculturist''—Meaning of — 

Act not in force. 

Where the Agriculturists Relief Act was not ift 
force in the District at the time the document 
was executed, the person was not an agricul¬ 
turist within S. 2 of the Act. (Scott, C J , Heaton 
and Macleod, JJ .j SAWANTRAM v. Giriappa. 

38 Bom. 18 : 21 I. C. 4: 16 Bom L. R. 778 (F.B.). 

-- S - 2- Agriculturist-Meaning of 

A person who ordinarily engages personally in 
agneu rural lab ur within the defined limit* is an 
agriculturist within the meaning of the Act though 
i3 sirictly agricultural income is much leas than 
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• his income from another source as for instance a 
pastoral source. [Batchelor and Rao , JJ.) Bhikha 
v, Raichand. 37 Bom. 398 : 18 I C. 380 : 

15 Bom. L. R. 68. 

—— — S. 2 —Suit 6 v» Court of Wards. 

A suit by the Court of Wards on behalf of a 
ward, an agriculturist is governed by the Dek. 
Agr. Relief Act. A rich agriculturist is as much 
an agriculturist under the Act as a petty agricul¬ 
turist. l Batchehr and Rao, JJ.) MaNohaR v 
Collector of Nasik, 37 Bom. 97 : 

17 I. c. 670 : 14 Bom. L. R. 943. 

-—S 2—Agriculturist—Scholarship. 

A scholarship or a stipend of a student is not 
money earned by working for livelihood and it 
should t>e excluded in determining whether a 
person is aa agriculturist or n ot. (Russell and 
Chandavarkar, JJ.) Parvati Bai v. Yeshwant 
Krishna. 36 Bom. 199 : 12 I. C. 919 : 

13 Bom. L R. 1204. 

-S. 3— 'Agriculturist' — Inamiar. 

The income derived from tenants by an loam- 
dar as an assignee of Govt, revenue cannot be 
taken into account when determining whether the 
Inamdar derives his income principally from 
agriculture and thus is an agriculturist within 
the meaning of Dekhan Agriculturists Relief Act. 
{Scott, C.J. and Batchelor , J) Kashinath v. 
VlNAYAK. 36 Bom. 266 10 1. C. 814: 

13 Bom. L R 242. 

-*S. 2 —Agriculturist — Essentials. 

In order to be an agriculturist al! that is re¬ 
quired is that his livelihood should be acquired 
mainly by agriculture even though it be by his 
servants or tenants. Wealth and social position 
cannot exclude a man from toe dehniiion. 
{Batchelor and Rao, JJ.) Narasangji v Kan- 
CHODBHAW. 9 I. C. 929 ; 13 Bom. L. B. 109. 

-3. 2— Wife of agriculturist. 

The circumstance that she is the wile of an 
agriculturist does not const-cute her an agricul¬ 
turist witain tne meaning of the Act as she does 
not earn her livelihood b/ agriculture. {Batchelor 
and Rao, JJ.) Radhabai v. Kamchandka. 

36 Bom. 204 : 9 l. C. 351 : 13 Bom. L. R 30. 

-S. 2 (l)— Agriculturist - Gosavis — Wan 

dering beggars — Presumption — Mendicancy. 

Biffs. Gosavis had no lauds ot their own at the 
date of the suit but purchased some thereafter. 
Hild, that plffs were noi agriculturists, for tney 
adduced no proof to bring themselves under the 
first part ol the definition. They could not tune 
advamag* of the second branch inasmuch as tney 
being Gosavis, the presumption would be, that 
their ordinary occupation was that of mendicancy. 
(Chandavarkar and Batchelor, JJ.) >avalpuri 
v. Bala. 36 Bom. 643 16 1. C. 341 : 

14 Bom. L. R 666. 

---8. 2 (1) (b)— Agriculturist—Grantee of 

ivatan, 

Where a Sanad evidencing the grant of a 
'village as a service wataa without demand ot 
service did not grant anything more than a share 
of the revenue and provided that in certain cases 
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the grant maybe converted into private property, 
and a question having arisen as to whether the 
grant was one of the soil and whether the holders 
were agriculturists. Held, that the grant was a 
grant of a share of the revenue and not a grant 
of the soil and the holders were not agricultunsls 
in view of S. 2, Expl » b) of the Act. (Beaman and 
Hayward, JJ.) Chunilal v. Bhanumati 

36 Bom. 151 : 12 1. C. 727 : 

13 Bom. L. R. 1053. 

-S. 2 (2)— Agriculturist—Minor son of 

agriculturist—Livelihood by agriculture. 

The minor son nf an agriculturist is not an 
agriculturist witbiu S. 2 (2) of the Act. Depen¬ 
dence for livelihood upon another who is an 
agriculturist is not the same thing as earning 
livelihood for oneself by agriculture. To earn 
livelihood by agriculture is lo obtain the means 
of livelihood by it. 19 B. 255 Foil. (Chanda¬ 
varkar and Batchelor, JJ.) Dagdu v. Mira 
Saheb. 36 Boro. L. R. 496 : 16 I. C. 827 : 

14 Bom. L. R. 385, 

-Ss. 2 (4) and 64— Money — Cattle. 

Cattle being included in ‘Money.’ a creditor 
receiving bullocks from agriculturists is bound to 
give a receipt. (Heaton and Shah, JJ., Emperor 
v. Govind Balaji Bobdb. 27 I. C 178 : 

16 Cr. L. J. 114 : 16 Bom. L. R. 683. 

-Sa. 3. 12 and 13 —Suit for redemption — 

Setting aside of a consent decree and a prior sale 
deed as fraudulent—Scope of the Act. 

A snit to redeem a mortgage under the provi¬ 
sions of the Act by setting aside as fraudulent a 
consent decree between the parties, whereby the 
mortgaged properties were freshl\ mortgaged and 
a sale deed of a part of the mortgaged property 
was executed in favour of the mortgagee is out- 
S'de the Act. (Batchelor. A. C. J, and Shah J.) 
VlNAYAK Rao v. Sham Rao. 40 Bom. 655; 

36 I. C 72: 18 Bom. L. R 708. 

■ —Sa. 3 (wi and 10— Suit for money--Appeal. 

A suit for money spent on behalf of the deft, 
agriculturist is one under S. 3 aod there is no 
appeal from the decision of the First Court under 
S. 10. (Scott, C. J. and Hayward, J.) SlTARAM v. 
Shri Kandoba. 39 Bom. 165: 26 I. C. 606: 

16 Bom. L. R. 756. 

-S. 3 (y)—Scope of. 

Under S. 3 (y) read with S. 10-A, the intention 
of the legislature seems to be that the nature of 
the suit under Cl. (y ) should not be determined by 
the frame of the plaint but by the allegations of 
the parties which raised the question of mortgage, 
(Scott, C. J. and Heaton J.) Gautam Jaya Chand 
v. MalhaRI Bapu. 40 Bom. 397 34 I. C. 406: 

18 Bom. L. R. 247. 

———Sa. 3 (as) f 12 and 13— Suit for redemption 
—Prayer to set aside a sale-deed as fraudulent — 
Suit outside the scope of the Act. 

A suit to redeem a mortgage under the provi¬ 
sions of the Dek. Ag r . Rel. Act with a prayer for 
cancellation of a sale-deed subsequently executed 
by plff.’s mother of some of the mortgaged lands 
to defts. is outside the scope of S. 3 (z) of the 
Act, because the suit is not a suit for redemption 
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bat is a suit primarily for the setting aside of a 
fraudulent sale. ( Batchelor, A C J. and Shah, J.) 
Chanda Bhai Janubhai v. Ganpati Patilboa. 

36 1. C. 617: 18 Bom. L. R. 763. 

-S. 10-A —Suit by ward after majority — 

Transaction a sale and not mortgage—Limitation 
Act, Art. 44. 

More thin 3 years after a minor attained ma¬ 
jority, he brought a suit dechrmg that a transac¬ 
tion entered into by his mother was not a sale but 
a mortgage. Held, he had a light to do it under 
S. 10-A ol the Act, and the suit would tot be 
governed by Art. 44, Lim. Act. (Shah, A. C. J.) 
Shivbasappa Ningappa v. Balappa Basappa. 

26 Bom L R. 1209: 1924 Bom 172. 

-S. 10 A —Sale or mortgage—Oral evi- 

den c—Admissibility of—Suit for partition. 

For S. 10-A of DeHhan Agn. Relief Act to be 
appl'cable it is < nly necessary that an agrtcul- 
turist must be a party to the suit and that some 
transaction shall be in Issue entered into by such 
agriculturist or the person, if any, through whom 
he claims, which shall be of such a nature that 
the rights and liabilities ot the parties thereunder 
are triable wholly or in part under Chapter 111 of 
the Act. S. 10-A is not limited to suits mentioned 
in S. 3, cl. ton (yi or (si. (Macleod,C. J. and Coya- 
jet J.) Hallapa Kallappa v. Irappa Giri Mal- 
LAPPA. 24 Bom. L. R 406 1922 Bom. 415. 

•-S. 10 A. 

Although the first suit lor declaration that a 
sale was in reality a mortgage im dismis>ed a se¬ 
cond >uit on independent satekhai is not barred. 
(Ma> leod, C. J. and Shah,J.) Doi.a Khktaji v. 
Balya Kanoo. 24 Bom L. R 236 : 46 B. 803 : 

1922 Bom. 29. 

-S. 10-A —Second proviso —Bona fide 

transferee within 12 years. 

The second proviso does not protect a bona 
fide tiansleree tor value without notice of the 
real naiure of a transaction if he bolds under a 
deed regis ered and executed within 12 years of 
the recemt o« the suit. (Macleod. C J. and Hea¬ 
ton, J. i Pkanjivandas v Mia Chand Bahadur. 

22 Bom. L R. 1123 : 69 I. C 418 : 45 B. 87. 

-8. 10-A— Agriculturists—Extension of 

S. 2— Whoie Act if applicable. 

The extension contemplated in S. 2 of the Act 
is the extenj-ion of ihc substantial portion oj the 
Act and not merely the exUnS’on of a paiticular 
section or one or more sections. Deits. were 
not entitled to adduce oral evidence that a 
sale was really a mortgage for S. 10-A of 
the Dekhan Agriculturists Relief Act did not ap¬ 
ply. since the debs, were not agriculturist as de¬ 
fined by S. 2 of the Act, the Act not having been 
extended to the Dharwar District in 1903 when 
the 1 ability came into existence. (Macleod. C. J. 
and Heaton, J.) Chanbasayya v. Chennapgauda 

54 I. C. 693: 22 Bom. L. B. 44 

-8. 10-A, Illustrations (a) and (cj —Leases 

and sale deeds mi'named mot t gages. 

Illustration*, (at a d (cj of S. 10 A show that 
the legislature intended to apply the section to 
suits by a money lender to enforce either a lease 


DEKHAS AGRICULTURISTS' RELIEF ACT* 

8. 10 A. 

or sale-deed against an agriculturist although, 
the instrument sued on, was really according to 
the intention of the parties in the nature of a 
mortgage. (Scott, C. J. and Heaton, J.) Gattai* 
Jaya Chand v. Malhari Bapu. 40 Bom 397 : 

34 1. G. 406: 18 Bom. L. R. 247. 

-^S. 10-A —Document inform of sale deed 

—Suit for redemption as if on mortgage—Evi¬ 
dence as to intention. 

Under S. 10-A of the Act to enjoy the special 
benefit of the favoured class in d-srcgarding the 
provisions of S. 92 ol the Evidence Act, if the per¬ 
son belonged to the favoured class as defined by 
the AU at the date of transaction. 36 Bom. 305 
Overruled. (Scott, C. J., Heaton and Macleod, 
JJ.) bWANTRAVA FaKIRAPPA V. GlRIYAPPA 

Fakirappa. 38 Bom. 18 : 

21 I C. 4 : 15 Bom. L. R. 778 iF. B ). 

Overruling. (Russel and Cliandavarkar, JJ.) 
Gopal v. KajaRAM. 36 Bom. 305: 13 I. C. 851: 

14 Bom. L. R. 14. 

-S 10-A —'Any other law lor the time. 

being in force' —Ejusdem Generis— Rule of. 

The words “any other law for the time being 
in force" in S. 10-A. of the Aci must be read 
ejusdem generis with the words referring to 
S. 92 of the Evidence Act, and d^ rot include 
the Registration Avt. S. 10-A was only intended 
to iern<.ve lestrictions standii g in the way ol pur¬ 
suing the inquiry beyond the written words, but 
when the enquiry is opened, the couil is, as usual* 
bound by the ordinary laws of evidence or other- 
wi*,e. ( Batchelor and Heaton, JJ.) Gopal Par- 
SHOTTAM V. MORAR PUNJA. 20 1. C. 249 l 

15 Bom. L. B. 555_ 

-8. 10-A —Procedural law—Retrospective 

effect. 

The law embodied in S. 10-A of the Act is one 
of procedure and applies to pending proceedings 
being ret r ospedive in effect. (Russell and Chan¬ 
davarkar, JJ .J Gopal v. Rajaram. 36 Bom 805: 

IS I. C 561: 14 Bom L. B. 14 : 
[overruled in 21. I. C. 4 1 

-8. 10-A— Sale—Contemporaneous agree¬ 
ment to retransfer—Kabuliat— Evidence Act, 
S. 92. 

Defendant executed a sale deed in favour of 
plaintiff. At the same time there|was an oral agree¬ 
ment to reconvey on payment of purchase- 
money, and an unregistered kaBuliat was execut¬ 
ed subsequently embodying the terms of the agree¬ 
ment. In plaintifi's suit for pusses-sion, defendants 
pleaded t^at the transaction was only a mortgage. 
Held, S. 10-A of the Dekhan Agriculturists Relief 
Act, empowers a court, n< twitt standing the 
provisions of S. 92 of the Evider ce Act, to inquire 
into and determine the real nature of such a 
transaction. The plaintiff whose litle is based on 
he sale deed, cannot succeed, if defei dams prove 
the transaction to be only a mortgage. ( Kennedy » 

J. C. and Raymond, A. J C.) HAMBIRKHAN 
Murijmal. 16 8. L B. 160: 1922 Sind 39. 

-8. 10-A- Retrospective effect— "Agricul¬ 
turist a> date of transaction.” 

S. 10-A of the Act is retrospective. A person i* 
not entitled to the benefit of the section unless he 
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was earning at the time of the transaction his 
livelihood from agriculture in a Dis’rict to which 
the Act applied. (Pratt, J.C. and Crouoh, A.J C.) 
Bilamal v. Chythram. 

19 I. C. 729: 6 S. L. R. 245 

-S 11 —Suit in the Court of the Judicial 

Commissioner — Deft agriculturist residing 
Within the jurisdiction of another Court. 

A suit tor maintenance and deterred dower was 
brought in the Court ol the judicial Commission¬ 
er, Sind, When at a late stage of the proceeding, 
the deit. pleaded that he was agriculturist resid¬ 
ing within the Kotri Sub-judge’s jurisdiction, and 
that the case was therefore onl> triable in ihe 
latter Court, plff. replied that notwithstanding the 
provis ons ot S. 11 the suit should be tried in the 
Court of the Judicial Commissioner as a Court ol 
concurrent jurisdiction : Held, that in view of 
S.15, C.P.C. and of S. 11 of the Act. the suit must 
be instituted and tried in the Court oi Sub Judge. 
Kotri. ( Hayivard , A. J. C.) Haytu v. Ghulam 
Hussein shah. 10 I. C. 980 : 4 8. L. R. 2t>4. 

——-S3. 11 and 20—Ex parte decree— Execu¬ 

tion proceedings—Application for instalments. 

A dec r «efor money was obtained ex parte on 
the Original Side of the Bombay High Court 
agaiasi the defendant who was described as a 
merchant in the plaint. During the course of the 
execution of the decree deft applied lor instal¬ 
ments on the ground he was an agriculturist. 
Held, that the defendant could not raise toe plea 
that he was an agriculturist in execution proceed¬ 
ings as the point must be deemed to have b.en 
deeded against when the original side of the 
High Court entertained the suit and decreed it. If 
he were an agriculturist the High Court would 
not have had jurisdiction to entertain the suit and 
as the de t. was not an agriculturist at the date ol 
the decree he could ooi raise the plea in execu¬ 
tion proceedings. 37 B. 486 Ref . (Shah, A. C. J. 
and Crump, J.) Muui Pukshottam v. Gover- 
DHAN Dass. 24 Bom. L. R. 1291: 1928 Bom. 86. 

-gj. 12, 13 (d) and T 3 A— Extraordinary 

relief—Form and substance of suit different. 

The Act gives extraordinary relief in a suit for 
redemption. But such relief cannot be granted in 
a suit which is in form one for redemption, but 
in reality a suit to recover property of which the 
rightful owner has been deprived by fraud. (Lord 
Macnaghten). Bachi v. Bikhchand Jiomal. 

13 C. L. J. 69 : 8 A. L J i06 : 13 Bom. L. R. 66: 
9 M. L. T. 199 : 15 C. W. N. 297 : 21 M. L. J. 89 : 

9 I. C. 893: (1911) 2 M. W. N. 69 iP.C.). 

-8. 12 —Reopening of compromise. 

Admission of claim by a defendant does n-t 
preclude a court from going behind the admission 
and inquiring into its nature. (Macleod, C. J. 
and Shalt, J.) Gobiram Radhakishan v. BarkU- 
Dodhu. 

46 B. 660 : 24 Bom. L. R. 88 : 1922 Bom. 331 

-8a. 12, 18 —Instalment bond—Failure to 

pay instalments—Accounts under the Aol — 
Amount due under bond less than amount due 
under accounts- Result. 

Where money under,a mortgage bond is payable 
by instalments, but as a result of default, a suit 
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is brought and accounts are taken under the pro¬ 
visions of the Dekhan Agriculturists Rebel Act. 
but the figures arrived at are much large than the 
amount ordinarily due under the bond itself, held 
the Act being to protect agiiculiurist the party 
cannot be made to pay the bigger amount as a 
result of his seeking relief under the Act. i Mac- 
lead. C J. and Shah, J j Vithaldas Bhag 
wandas v. Murtaja Husein. 46 Bom 764 : 

24 Bom. L. R 267 : 1922 bom. 201. 

» 

-8s. 12 and 13— Accounts — Taking of — 

C. P. C., O. 21, R. 8 5 —Mortgage passed in 
satisfaction of decree—Sanction of Court—Effect 
°f. 

The sanction of a Court to a mortgage in saiis- 
laction oi decretal debt cannot intcrlerc with the 
jurisdiction of the Court comerred by the Act to 
enquire whether the principal sum shown in the 
mortgage consisted partly of interest (Beaman 
and Hayward, JJ, I Kisandas v Ramchandsa. 

12 I. C. 589 : 13 Bom. L. R. 1009. 

-S. 12 —Applicability of — Retrospective 

effect. 

Though the r'ght of taking accounts mention¬ 
ed in S. 12 cannot be given effect to so as to have 
retrospective effect, this rule ought not to be ap¬ 
plied so as to defea a suit under S. 17, merely 
because the creditors had, previous to the enact¬ 
ment of the legislature, instituted suits agamst au 
agriculturist. (Batchelor and Roc, J J.) Naksangji 
v. RaNCHHODBHai. 9 I. C. 929 : 13 Bom. L. R.109. 

-Ss. 12 and 13— Onus. 

The custom throughout the Dekhan is to put 
the onus on the creditor in an inquiry under 
bs. 12 and 13 of the Act if such course is indicated 
by the comparative positions in life and mental 
powers of ihe parties. (Hayward, J. C. and Boyd, 
A. J. C.) Bikchand v Verhomal, 

26 I. C. 924 : 8 8. L. R. 57. 

-S. 13 —Applicability to traders . 

It is inequitable that a trader should be entitled 
to the advantages of the Act, simply because, he 
happens to carry on agriculture, along with his 
trade and his agricultural income exceeds the 
nade income ( Macleod , C. J. and Shah, J.) 
Narayan v. Chapsi. 

64 I. C. 1002 : 23 Bom. L. R. 1186. 

-S. 13— Object of directing accounts. 

The object ot directing accounts to be taken 
under the Act, is to ascertain how much ot the 
amount secured by a bond, is principal and how 
much interest. It is not competent to a Court to 
award on account of princioal any sum in excess 
of the amount of the mortgage-deed. (Macleod, C. 
J. and Shah J.) Raghunath v. Ramchandra* 

64 1. C. 928 : 23 Bom. L. R. 1098. 

-8 13— Mortgage — Account, mode of 

taking — Evidence, absence of 

Where a mortgage is admitted the plff. should 
not be made to lose everything b“cause he cannot 
go back far enough to distinguish what is prin¬ 
cipal and interest. Where in taking an account 
under S 13, the Court forms, in the absence of 
exact data, a reasonable estimate of the probable 
amount of the actual principal. There can be no 
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legal objections to the estimate being accepted. 
( Macleod, C J and Fawcett, J.) Khondav Damu 
v. iNDRACtf.AN'D Bac iaraj. 5 Bom, 323 

59 I. C. 576 : 22 Bom. L. R. 1299. 

-a. 3—C. P. Code, 0,2. R, 2—Suit on 

one of several- simultaneous mortgages—Account 
taken only in respect of one mortgage — Subse¬ 
quent suit on another mortgage. 

To secure the oalance found due by the defts. 
to the plrls. m several transactions tne delts. 
executed to ihe phi simultaneously 3 in <rtgages 
and he latter sued on one ot the mortgages 
and tne account taken therein was limited 
to tne particular mortgage sued on and 
subsequently the pltf. brougnt a suit on the 
2nd mjitgage, held , that an account taken 
by tne Couri under S. 13 ot tne Act is taken irom 
the earliest oi toe preceding transactions between 
the parties to ihe suit and is continued right up to 
the da e of the suit and tnai the suit was barred 
under O 2, R 2 , C. P. Code, yMaoleod , C.J, and 
Heaton, J.) Daluchand Balakam v, Appi Khema 
Saste. 4o Bom. 55 : 59 1. c. 347 : 

■i2 Bom. L. R. 1093. 

-S 13— Accounts—Separate transactions 

amounting to one set of dealings. 

In the years 1865. 1891 aad 1895, the plffs. pass¬ 
ed a usufructuary mortgage and simple moitgages 
re-pectivoly in iavour of ihe deiendant. At tne 
time of eacu successive advance me former was 
ooi pa d oil and the transaction was still open to 
the pames. Hcl >, ihat accounts should be taken 
ot the whole sciies of transactions between the 
parties as if they were one entire transaction. 

I Madtod, C. J. and Fawcett, J ./ Gurunath 
KesHav Kalkundki v. Sadashiv Balakkishna 
Deshpande. 

22 Bom L. R 1190 : 59 i. C. 217 : 45 B 216. 


-B. IS—Redemption sud — Taking of ac . 

count. 

In a suit by mortgagor fo redemption ol several 
connected mortgages io tne same mortgagee, ihe 
accounts taken undcr'S. 13 of ihe Act should em¬ 
brace all the mortgages widen were involved in 
the same security. 7 Bom. 185 and 14 Bom. 19, 
Dist. (Scott, C. J. and Beaman, J.) Dhondi v, 
Revappa. 40 Bom. 453 : 39 I. C. 631 : 

19 Bom. L R. 270. 


-S. 13— Mesne profits after suit—Watan 

property—Mortgage of—Adverse possession. 

A mortgagee of a watan property remains a 
mere tnorigagee even though he may be in pos¬ 
session for more than 12 years, unless he has ex 
pressed any definite intention to claim as an ab¬ 
solute owner. Mesne profits after the date of the 
institution of redemption suit cannot be decreed 
against the mortgagee under the Act. This does 
not lead to a presumption that the mortgagee is 
not en uled apart from the Act, to possession after 
the date of the institution of the suit. (Scott, C. J. 
and Shah, J.\ Ramchandra v Kallo. 

39 Bom. 587 : 30 I. C, 396 : 17 Bom. L. R. 630. 

--S 13, ol (o )—Repeal of S. 257 A. of C. P. 

C. (188k), if affected by. 

S. 13, cl. (ci. ot the Act cannot be regarded as 
repealed in consequence of the repeal of S. 257-A. 
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of the old C. P. Code. (Chandavarkar and 
Heaton, JJ.) Trimbak v Abaji. 35 Bom. 307 : 

11 I. C. 553 : 13 Bom. L. B. 508. 


--S. 13 (A)—Suit for accounts—Decree debt 

Consideration for the mortgage, if can be split 
up—If Court can go behind decree. 

In a suit for accounts of a mortgage under the 
Act, the consideration for which was a decree 
debt made up of principal and interest, the Court 
cannot go behind the decree and resolve tbe 
decree debt into principal and interest under S, 13 
(d, of tne Act, inasmuch as the original interest 
had been converted into principal, not by any 
contract between ihe parties but by a decree. 7 
B. 330 Rel. (Batchelor, C. J. and Kemp, J.) Gundo 
v. Mareppa. 43 Bom. 1 : 46 I. C. 166 : 

20 Bom L. B. 469. 


-S. lb—Decision that plaintiff is an 

agriculturist is not a preliminary decree. 

A nnding on an issue whether a party lo a suit 
was an agriculturist prior to taking accounts 
under the provisions of Dekhan Agriculturists’ 
Relief Act is not a preliminary decree within the 
meaning of Ss. 2 and 97 of C. P. C. 17 Bum. L. 
R. 324 ; 23 Bom. L. R. 92 Foil. ( Macleod, C. J. 
and Kanga, J.t Jaishingra Madhahau RanU v. 
V en kata rao Satwji Rao- 1922 Bom. 336 (2). 


-8. 15-B— Decree under—If to be made 

absolute. 

A mortgage decree passed under S. 15 B of tbe 
Dekhan Agri. Relief Act should be subject to 
change. (Shah, A. C. J. and Crump, J.) Suklya 
JAIRAM PATIL V. SUKLAL MOTICHAND VANI. 

25 Bom. L R. 1214 : 48 Bom. 172 : 1924 Bom. 169. 


S. 15-B —Instalment decree—Grant of 
in favour of a person not an agriculturist at the 
time. 

S. 15-B of the Dekhan Agriculturists’ Relief 
Act does not empower the Court to grant instal¬ 
ments under a decree to a person who at the time 
of the decree was not, but bas therealter become 
an agriculturist. (Macleod, C. J. and Coyafee, J.) 
Devu Jbthiram Guljar v. Revappa Satappa 

24 Bom. L. B. 370 : 1922 Bom. 220. 

-8. 15-B —Consent decree—Court cannot 

alter. 

A Court cannot alter the terms of a consens 
decree A consent decree made without com¬ 
plying with the special provisions of S. 15-B it 
not bad in law. (Macleod, C. J. and Shah. J.) 
Madhav v. Appaji. ' . 45 Bom. 1123 : 

62 I. C. 634: 23 Bom L. B. 503. 


S. 15-B —Scope of. 


S. 15 B of the Act applies only where the 
Court, in its discretion, directs that tbe amount 
due shall be payable bv instalments, and it cannot 
be applied by analogy whenever a compromise 
is entered into Therefore a compromise in a 
mortgage suit governed by the Act, under which 
upon failure to pay two instalments, the whole 
of the mortgaged property may be brought to 
sale, is not unlawful or contrary to public policy. 
(Scott, C.J Beaman and Shah, JJ.) Shiva yagappa 
V. Govindappa. 37 Bom. 614 : 20 I. C 969 s 

15 Bom, L. B. 6W« 
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-S. 15-B —Future interest on decree. 

S. 15-B of the Act does not negative a decree- 
holder’s right to future interest allowed bv the 
general law. (Chandavarhar , A. C. J. and 
Batchelor, J.) Sakharam v. Dagadu. 

16 I. C 998 : 14 Bom. L. R. 739 

-Ss. 15-B and 3 (v )—Decree in terms of 

aw*rd on reference without intervention of 
Court — Nature—Power of Court to modify. 

A decree for sale in terms of an award on 
reference without the Court’s intervention is not a 
decree in a suit for sale contemplated bv S. 15 1 b) 
read with §. 3 (vl of the Act and no relief can be 
granted under the former section (Chanda- 
varka *• and Heaton , JJ.) Govind Rao v. Ambalal 
35 Bom. 310 : 11 I C. 366 : 13 Bom. L. R. 352. 

— --S. 15-B — Benefit of—Right to. 

A deft, agriculturist cannot in execution of an 
award filed under S. 525 of the old C. P. Code 
get the benefit of S 15 B of the Act. ( Pratt, J. C. 
and Fawcett , A. J. C.) Hassomal v Khushiram. 

19 I C. 564: 6 S. L. R. 209. 

-—S. 15-B (1)— Mortgage. 

There is no necessity for decree absolute in the 
ca^e of a decree under the Dekhan Agriculturists’ 
Relief Act. An aoDlication for mak'ng decree 
absolute should be treated as a step-in-aid of ex¬ 
ecution. ( Macleod , C. J and Shah, J.) Hirachand 
Khemchand v. Aba Lala Patil. 

24 Bom. L. R 269 : 46 B. 761 : 1922 Bom. 95. 

-S. 15-B (1 )—Payment of redemption 

money with inle r est from date of suit till pay¬ 
ment— Mesne profits. 

A redemption decree parsed under the Act, 1879. 
directed the mortgagor to pay in instalment the 
mortgage amount with interest at six per cent, from 
the date of suit and ordered the mortgagee to ac¬ 
count fo T profits received from the date of the suit 
till restoration of possession to mortgagor Held, 
that the directions as to payment of interest and 
the accounting for mesne profits were proper. 

( Macleod , C.J.) Mahamad v. Shaikh Mahomed. 
44 Bom. 372 : 56 I. C. 567; 22 Bom. L R 124. 

-8. 15-B (1) — Mortgage—Final decree. 

In the case of mortgage, on failure to pay the 
instalments ordered according to S. 15-B (1 > 
of the Act, the holder of decree for sale need 
not apply under O. 34, R 5 (2s C. P. C., to make 
the decree final before applying for sale < f a 
necessary portion of the property under R. 5 (21 ot 
the Act. (Batchelor and Shah, JJ ) Kashinath v. 
Rama. 40 Bom 492 : 37 1- C. 255 : 

18 Bom. L. R. 476- 

-8s. 15-D and IQ—Mortgage transaction 

—Subsequent money dealing — Mingling of 

acounts. 

A mortgagor agriculturist is not allowed to im¬ 
port the relief by way of redemption under S. 15 
-D into his claim for account under S 16 and thus 
obtain the benefit of surplus profit remaining 
in the hands of the mortgagee under the 
usufructuary mortgage. (Scott, C.J. and B'aman 
J.) Laxmandas v. Bab an. 89 Bom. 73 : 

27 I. C. 59 : 16 Bom. L. R. 671. 
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-S. 20— A fPlicability of. 

S. 20 does n. t ai ply to the case of a person 
who w as an agriculturist when the decree was 
obtained, w iatever his status may be the'ealter 
when execution is taken out ag.iist him. 
(Heaton a»d RneJJ ) BalchaNdi-a v L'hunnilal. 

37 B. 4b 6 : 19 I. C. 901 : 15 Bom. L. R 387. 

-8. 22 — Immoveable property of agricul¬ 
turist—Alta chmeut and sale in execution of 
money decree—Exemption — Limits of 

The result ot S. 22 is that when immoveable 
property is sought to be attached in execution of 
a money decree, and it is fou d that at the time 
of attachment such property belongs loan agri¬ 
culturist, then it shall be free from the attachment. 
But it does not follow that such protection con¬ 
tinues when the agricul urist to whom the pro¬ 
perty belongs dies and the property goes into the 
hands ol his heir or legal representative who is 
not an agriculturist. The section denotes that 
the only question to be decided when immoveable 
property i'sought 10 be attached for a money 
decree. i> whether at that time it belo 1 gs to an 
agriculturist or not, and it is not permissible to 
read into the section anv further words so as to 
make the section read that property should still 
be protected from attachment ii it one** belonged 
to an agriculturist judgment-dehmr, although it 
has parsed by inheritance or otherw ise into the 
hands of a persan w»o is not an agr cult irist. 
The object of the section was to protect in the 
hands ot an agriculturist immoveable pr perty 
btlonging to him from which he derived the 
greater part of his income and the neces-ity for 
such protection is at once removed when such 
property pa>ses into ihe hands of a person who 
is not an agiiculturist. ( Macleod , C. J. and Shah. 
J) Maruti Babaji Totrk v. Martand Narayan 
Kulkarni. 47 B. 44 : 24 Bom. L R 749 : 

1922 Bom. 213. 

-S. 22—Agriculturist's house — Exemption 

not confined to contractual debts. 

The exemption is not confined to contractual 
debts and applies io execution of an oidei ur der 
S 144, C. H. C. (Batdulo r and Havward, JJ.) 
Mahadev v. KAM TUKARam. 40 Bom. 194 : 

8U.C. 305 : 17 Bom. L. R. 962. 

-S. 22 —Sale in contravention—Absence 

of plea — Effect. 

A mortgaged his property to B while he wai an 
agriculturist. Subseqnenily the property was 
sold in execution of a money decree to C, who 
sold it to B as there was io plea under S. 22 A 
suit for redemption reiving on S, 22 was dismiss¬ 
ed on the ground that A did no* raise the plea of 
being an agricultuiist. [Scott. C. J. and Chanda - 
varkar.J.) Naray*N v. Gowbai. 37 Bom 415 : 

19 1. C. 591 : 15 Bom. L. R 278. 

-8. 22 —Devolution of estate of agrii ultu- 

rist under Muhammadan Law does not override 
section. 

The mere devolution of ihe estate of a deceas¬ 
ed agriculturist, according to Muhammadan Law, 
to his heirs has not the effect of overriding the 
prohibition in S 2- of the Act against t e sale in 
execution of the immoveable property of an agri¬ 
culturist. Crops raised by the legal reprej-enta- 
tive of a deceased agriculturist judgment debto r 
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cannot be attached in execution as the deceased’s 
property. ( Fawoett, J.C.atid Raymond , A.J. 
C.) Choithram Kaliandas v. Lalbux. 

63 I. C. 310 : 15 S. L B. 47. 

-S. 22— Application for execution of an 

order —Arbitration Act, S. 15 . 

S. 15 of the Arbitration Act makes an award 
directl ’ enforceable as a decree of Court, and 
therelore an application to execute the award is 
not an application io execution of an order with¬ 
in S. 22 of the Dek. Agri. Rel. Act. (Fawcett, 
J.C. ani Kennedy, A. J,C.) Udhav Das v. Uka- 
mal Fatamal 60 I C 942 : 14 S. L. R. 217. 

-S. 22 (2 1 —Execution of decree for money 

agamst agriculturist—Death of judgment-debtor 
— Liability oj heirs. 

Wh**re an agriculturist against whom a money 
decree had been passed dies no order can be 
passed under S. 22 (2) of the Deknan Agri. Rel. 
Act agai"S< the immoveable property in the hands 
of the heirs <>f the deceased. (Macltod, C. J. and 
Crump, J ) Hirachand Motichand v. Hansabai 
Ga^pat Rao, 47 Bom. 527 : 25 Bom, L. R. 76 : 

1923 Bom. 190. 

--S. 30 —Decree for excess amount is bad 

— Obj-d of directing accounts. 

A Court c uld not decree an amount in excess 
of ihe principal of the mortgage-deed 10 Bom. 
L. R. 7 5. Corn. I he object of directing accounts 
is to ascertain how much of the amount secured 
by the bond is principal and bow much is interest. 
But once a creditor has taken a bond then he can 
in no case recover to a suit more than the prin¬ 
cipal amount with interest. (Macleod, C. J. and 
Shalt, J.- Raghunath v. Ramachandra. 

64 I. C. 923 : 23 Bom, L. R. 1098. 


_Ss. 39 and 48— Conciliator's Certificate- 

Deduction ol lime. 

A prmioie was executed by a deft, in plfl’s fav¬ 
our. The plff. applied for a ceitificate to the con¬ 
ciliator under the Act. He granted a certificate 
accordingly ; but afier that the plff and the deft, 
agreed to compromise, and made a joint applica¬ 
tion to the c mediator, who having held the pre¬ 
vious certificate, useless, granted a new one in 
terms ot the joint application. The plff. afterwards 
brought a suit. Held, that the proceedings before 
the conciliator from the date of first application 
for ihe previous certificate to the date i f the 
•grant of a fresh one on the joint application, 
were continuous and so pltf.’s suit is within time 
as he must get the deduction of that period from 
the usual period prescribed for his suit. ( Chanda - 
varkar and Batchelor, JJ.) Dkvidas v. Vithal- 
das 36 Bom. 183 ! 12 I. C. B25 : 

13 Bom. L. R. 1183. 


-S$. 43, 44 and 45— Award by conciliator 

not accepted by the court—Suit on award does 
not lie. 

Plff. a mortgagee from an agriculturist, with a 
view to enforce his mortgage applied for a cer¬ 
tificate to the conciliator. Subsequently the 
parties agreed to have their dispute settled by ar¬ 
bitration and appointed the conciliator as their 
arbitrator. He made an award on the same day 
*he plff. applied to the court for filing the award 
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and a decree the r eon but the court refused to file 
the award after hearing the other side. The plff. 
thereupon sued to enforce the award. Held, that 
having regard to Ss. 43 to 45 of the Dekhan Agri¬ 
culturists’ Relief Act the award could rot be trea¬ 
ted as a valid award. I Shah, A. C. J.) Sakharam 
Maruti v. Rajmal Girdharlal. 

47 Bom. 298 : 25 Bom. L. B. 52 : 

1923 Bom. 173. 

--Ss. 47 and 48 —Limitation — Conciliator's 

— Certificate—Deduction of time. 

Time spent in obtaining a conciliator's certifi¬ 
cate the mortgagor being an agriculturist, ought to 
be deducted in computing limitation fnr a suit by a 
person against a person and the mortgagor where 
the mortgagor is a necessary party. ( Chanda - 
varkar, C. J. and Batchelor, J.) Ekn*th v. 
Dagduram. 36 Bom. 624 : 17 I, C. 87 : 

14 Bom. L. R. 750. 

-S. 48— C. P. C., S. 48— Deduction of time 

spent in obtaining oertifirate. 

The time occupied in obtaining the conciliator’s 
certificate under S. 48 of the Act must be exclud¬ 
ed in computing the period of limitation prescrib¬ 
ed by S. 48 ol the C. P, C. l Batchelor, A. C. J. 
and Shah, J.) Shiddaya v. Satappa. 

42 Bom. 367 : 45 I. C. 494 : 20 Bom. L. B. 360. 

-S. 48 - Limitation—Exclusion of time in 

obtaining conciliator's ccrtificate-Mode of compu¬ 
tation. 

In computing the period of limitation, the time 
to be excluded according to S. 48 must be re¬ 
ckoned by days and the days between the day of 
the application and the day of grant of a certi¬ 
ficate are to be excluded. (Scott, C.J. and Bea¬ 
man, J.) Appaji v . Thalegauda. 

27 I C. 101 : 16 Bom. L. B. 661. 

-S. 48— Limitation. 

The limitation prescribed for a suit or applica¬ 
tion of the kind referred to in S. 48 of the Dek. 
Agr. Rel. Act is 12 years. (Scott, C. J. and 
Batchelor, J) Dayram v. Laxaman. 

101. C. 910 : 13 Bom. L. B. 2S4. 

-8, 53— Revision-District Judge . 

Under S. 53 of the Act. the Dt. Judge alone has 
power to revise and n< t the Sub-Judge of First 
Class. (Scott. C. J, and Hayward , J.) Sitaram v. 
Shri Kandoba. 39 Bom. 165 : 26 I. C. 606 : 

16 Bom. L. B 756. 

-S. 71—C. P. Code , O. 21, R. 2-Com¬ 
promise by natural guardian of minor decree- 
holdrr. 

After the death of a decree-holder leaving a 
widow and a minor son the judgment-debtor 
compromised with the widow as Ihe minor’s 
natural guardian and paid her the money. The 
guardian appointed by the Court applied for ex¬ 
ecution. Held, that O. 2i, R. 2 did not apply that 
the Court must see whether the compromise was 
for minor’s benefit and if it was not, it should be 
disregarded and the money actually paid should 
only be taken into consideration. ( Macleod , CJ% 
and Shah, J.) Chhaganlal Kalidas v. FaraS- 
ram Kurnashanbar. 45 Bom. 1128 : 

62 I. C. 219 : 23 Bom. I. B. 478- 
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-8. 71 —Decree based on award—Section 

does not a ppiy. 

• S. 71 does not applv to decrees based on award 
{Kinoaid , J.-C. and Kennedy , A. J, C.l Sojhro v 
Changamal. 63 I. C. 238 : 16 S. L. R. 77 

• 

-8. 72 — Limitation — Agriculturist — 

Status—Cause of action—" Person,'' meaning 

of. 

The word '* person” in S. 72 is equivalent to 
the word deit M which occurs in S. 2. cl (uii of the 
Act. The i on of an agriculturist though not born 
on the date of the mortgage bond is still an agri¬ 
culturist. ‘Cause of action’ means the whole 
bundle of lacts necessary for plff. to prove. 
(Batchelor and Hayward, JJ.) Pirrappa v. 
Annaji. 17 Bom. L. R. 974 : 32 I. C. 495 : 

40 Bom 189. 

DELAY. 

See (l) Acquiescence. 

(2) Evidence act, S. 115. 

13) Limitation Act, i>. 5. 

14) Specific Relief Act, S. 22. 

DELIVERY. 

Contract Act, S, 108. 

Mahomedan Law—Gift. 

Railways Act, S. 72. 

Sec Tr. P. act, S. 122. 

DEMOLITION OF BUILDING. 

See (1) Acquiescence. 

(2) Municipal Acts. 

DEMONSTRATIVE LEGACY. 

See (1) Hindu Law—Will. 

12) Will 

DENIAL OF TITLE. 

Se ' T. P. Act, S. 111. 

DEPOSIT. 

See (1) C. P. Code. O. 21, Rr. 84 and 89, 

(2) r. P. Act, S. 83. 

DEPOSITORY. 

See Limitation Act, Art. 145. 

DEPOSITION. 

See Evidence. 

DEP08IT OF TITLE-DEEDS, 

See T. P. Act, S. 59. 

DESAI INAM. 

See Grant .Inam. 

DESCENDANTS. 

See Hindu Law—Succession. 

Mahamedan Law—Succession. 

DESCRIPTION OF PARTY TO SUIT. 

See C. P. Code. O 1, R. 10. 

DESCRIPTION OF WITNE8S. 

See Evidence. 

DE8HGAT VAT AN. 

See (1) Bombay Vatan Act. 

[2) C P. Code, S. 60. 

( 3 i Grant. 

DETERMINATION OF TENANCY. 

S«(i) Landlord and Tenant. 

(2) Lease. 

(3) T. P. Act, Ss. 105, 117. 


DISPOSSESSION. 

DEVASTAVIT. 

Stftf(l) Ex cutor, 

(2) Probate and Administration Act, 
S. 146. 

DEVA8THAN. 

S'e Hindu Law-Religious Endowment. 

DHARMA. 

See (1) Hindu Law—Religious Endowment, 

(2) Mahomedan Law—Religious Endow¬ 

ment. 

(3) Trust. 

(4) Trust Act. 

DHARMADA. 

See Hindu Law—Will. 

DHARMAKARTA. 

See Hindu Law—Religious Endowment. 
DICTA 

See Practice—Precedent. 

DIGWARI. 

See Land Tenure. 

D1LUV10N. 

See (11 Ai.iuvion and Diluvion. 

(2) Bengal Alluvion and Diluvion Re 
gulation XI of 1825. 

(3) Riparian Rights. 

DIRECTORS. 

See Company. 

DISABILITY. 

See Hindu Law—Widow—Succession. 

DISAPPEARANCE. * 

See Evidence Act, Ss. 107 and 108. 

DISCIPLINARY JURISDICTION. 

See (1) Contempt 

<2) Legal Practitioner, 

(3) Legal Practitioner’s Act. 

(4) Letters Patent. 

DISCONTINUANCE OF POSSESSION, 

See (1) Adverse Possession. 

(2) Limitation Act, Art. 142. 

DI8C0VERY. 

See C P. Code, O. II. 

DISCRETION. 

See (t) Practice. 

(2) Sp. Rel. Act, S. 22. 

DISCRETIONARY RELIEFS, 

See Sp. Rel. Act, S. 42. 

DI8H0NEST INTENTION. 

See (l) Evidence. 

(2) Evidence Act, Ss. 14 and 15. 

DISHONOUR—HUNDJ. 

See Neg. Instr. Act, Ss. 91—98. 

DISMISSAL FOR DEFAULT. 

See C. P Code, O 9, R. 8. 

DISMISSAL FROM SERVICE. 

See Master and Servant. 

DISMISSAL OF SUIT. 

See C. P. Code, O. 9, R. 8. 

DISPOSSESSION. 

See (i) Adverse Possession. 

(2) Limitation Act, Arts. 142—144. 
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DISQUALIFICATION. 

Set Hindu Law—Succession. 

-To give evidence. 

See Evidence Act, S. 118, 

DISQUALIFIED HEIR. 

See Hindu Law—Succession. 

DISSOLUTION OF MARRIAGE. 

See (1) Divorce Act. 

(2) Hindu Law—Marriage— (aj Dissolu- 
tioN' (b) Divorce. 

(3) Mahomedan Law—Divorce. 

DISSOLUTION OF PARTNERSHIP. 

See (1) Contrac Act, L‘h. XI. 

12) Partnership. 

DISTANT KINDRED. 

See Mahomedan Law, Succession. 

DISTINCT SUBJECTS. 

See Court Fees Act, S. 17. 

DISTRAINT. 

See (1) B. T. Act. 

(2) Dekhan agriculturists Rel. Act. 

(3) Landlord and Tenant. 

(4) Madras Estates Land Act. 

DISTRESS. 

See (1) B. T. Act. 

(2, Dekhan Agriculturists Relief Act. 
13, Landlord and Tenant. 

14) Madras Estates Land Act. 

DIVERSION. 

See ll) Easements. 

(2) Easements Act. 

DIVESTING OF ESTATE. 

See Hindu Law—Adoption—Succession. 

DIVISION. 

See Hindu Law -Joint Family—Partition. 
DIVORCE. 

See (1) Divorce Act. 

(2) Husband and Wife. 

*3^ restitution of Conjugal Rights. 

DIVORCE—Costs. 

- Cos/s—C.P.C , S. 35. 

Even although a wise defence (ails or her 
counter charges break down or she has been 
proved guilty of adultery the husband has to pay 
her costs [Walsh and Sluart, JJ.) Parick 
Norman Dwyer v. Mary Cecilla Dwyer. 

1922 All. 243. 

DIVORCE ACT (IV OF 1869). 

_ Ss, 2 and 7 -Jurisdiction--Non-domiciled 

Parties, 

Per Macleod , C. /. Jurisdiction in matri¬ 
monial causes was not based on a so called mat¬ 
rimonial domicle when the Indian Councils Act 

was passed in 1861. . . 

The Indian Divorce Act does not confer juris¬ 
diction of the Courts to dissolve the marriages of 
non-domiciled parties. Reliet not involving the 
status of the parties may be granted under the 
Act if the conditions of residence is satisfied. Un¬ 
doubtedly a country by its Municipal Law may 
lay down its own tests for creating jurisdiction 
within its own boundaries even incases where 
the status of the parties is involved. When the 
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jurisdiction of the Court is exercised according to 
the rules of International Law, as in the case 
where the parties have their domicile within its 
forum its decree dssolving their marriage ought 
to be respected by the Tribunals of every civilized 
country. The Court in considering a peliti> n for 
divorce will follow ihe principles of International 
Law, whatever doubts may have been felt on the 
question until the decision in Le Mesurier v. Le 
Mesurier. 1895 A.C. 517. As the legislature has 
not directly given to Ihe Indian Courts the power 
to dissolve marriages between non-domiciled 
panies. the District Court has no power by im¬ 
plication even if the argument that residence has 
been made the test of jurisdiction was a sound 
one. 

Marten , J :—Jurisdiction over residence, with 
reference to judicial separations as opposed to 
decrees for dissolution of the marriage itself. is 
now well recognised by the English Courts as a 
principle of private International Law and a simi¬ 
lar jurisdiction is exercised bv the Bomhav High 
Court or its predecessor the supreme court for 100 
years. History of the C urt for divorce and mat¬ 
rimonial causes in England discussed. 

The Court has nut any jurisdiction t-» dissolve 
the marriage by reason of the aprearance of the 
parties without protest. The High Court ha* no 
jurisdiction to dissolve their marriage, notwith¬ 
standing that it was solemnized in India and that 
adulterv was committed in India. But on the 
oth'T hand, the Court has jurisdiction to grant the 
husband a decree for judicial separation a*d (o 
provide for the custody of the children. This is 
because the word * reside ’ in S. 2 of the Divorce 
Act should be construed as such and not as 
meaning ‘domiciled', and because under S. 7 the 
principles of the English Court-* should be appli¬ 
ed which in such cases will grant judicial separa¬ 
tions to non-domiciled parties. Having regard 
to S. 7, Indian Courts give or withhold relief on 
the principles of juiisdiction now hoally establish¬ 
ed in the English Courts and it is no objection to 
their so doing, that those principles as now en¬ 
unciated are not the same as those enunciated in 
the English Court of Appeal in Niboyet v. Nibo- 
yct , 4 P. D. 1. The jurisdiction to dissolve a mar¬ 
riage as opposed to granting a judicial separation 
did not exist until it was given by the Matrimo- . 
nial Causes Act, 1857. 

Crump , J. :—The jurisdiction, whatever it mar 
be, is conferred by the Act in express terms, and 
the provisions which confer that jurisdiction are 
not in any way subject to any rules or prirciples 
which may from time to time be laid down by 
English Courts. Those provisions, confer upon 
the Courts in India jurisdiction to give decrees 
for dissolution of marriage belween British sub¬ 
jects domiciled in England who in other respects 
are within the conditions prescribed by the Act. 
[Macleod. C. Marten and Crump, JJ.) ALFRED 
Wilkinson v. Wilkinson. 47 Bom. 843 : 

25 Bom. L. R 945 : 1923 Bom. 321. 

S. 2— Residence — Meaning of. 

. Under S. 2 of the Act, the residence of the peti¬ 
tioner must be bona fide and not casual or as a tra¬ 
veller. The High Cou»t has no jurisdiction to 
grant a decree for restitution either against a 
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Parsi lespondent or a respondent not within the 
Presidency. (S'Olt, C. J. and Chandavarkar,J.) 
NUSSERWANJI v. bLEoNARA. 38 Bom. 14* : 

20 I. C. 492 : 15 Bom. L. K. ovo. 

_-S. 2— Marriage — Solemnization—Proof 

of date and place of marriage. 

In a divorce case before a final decree is parsed 
the Court must definitely come to a finding on 
the question whether the marriage was solemnized 
in India as stated and on wbat date, though the 
statement in a verified petition lor dissolution o 
marriage contains the allegation that the parties 
were married to each other in British India ac¬ 
cording to the doctrine of Christianity. (Sander- 
son , C. J ., Mookerjee and Fletcher , //•) biN- 
GARl SANTHAL V. PURAIGI SANTHALNI. 

57 I. C. 43 : 31 C. L. J. 340. 

__s. 2 —Divorce —Jurisdiction-Residence 

in India. . 

Residence in India is sufficient to give the Court 

jurisdiction under the Act, though the party re 
tains a foreign domicile. There will be a valid 
divorce in India though the marriage may be 
valid in the country of the domicile of origin. 

(Fletcher , J.) Francesco Giordano v Flora 

G“0. 10 C *, 2\Vc 2 °W. °N.“I*; 

. —- s. 2 — Person professing Christianity 

Ex-communication — Effect—Hindu Law—Mar- 
nage—Dissolution—Conversion of either party to 
Christianity—Effect-Native Converts' Marriage 

Dissolution Act, XXI of 1886. . 

A person does not cease to profess Christianity 
within the meaning of S. 2 of ihe Indian Divorce 
Act ot 1869 merely because she has been ^com¬ 
municated by the sect or the church to which 
she belongs. The question of profession of Chris¬ 
tianity is a question of her own action and 
not of the action of her church. ihe con¬ 
version to Christianity of one of two marri¬ 
ed Hindus does not dissolve the marriage. 
The convert can under the Native Converts 
Marriage Dissolution Act of 1866, obtain dissolu¬ 
tion of ihe marriage by application to the’Court 
first ot all for restitution ot conjugal rights ana 
then after the lapse of a year for dissolution oi 
the marriage if conjugal rights are rf , 

( Schwabe , C. Oldfield and Ramesam, JJ.) 

kiam Solomon v. Chelliah Pillai. 

33 M. L. T. fH.C.) 231 : 46 Mad. 889 : 

45 M. L. J. 208 : 1924 M. 18. 

-Ss. 2 and 7 —Petitioner of English domi¬ 
cile—Indian Courts have no jurisdtolion to dis¬ 
solve marriage. 

Courts ill India are not empowered to decree 

dissolution of the marriage between persons not 
domiciled wiihin their jurisdiction. The provi¬ 
sions ot S. 2 as to the residence, no doubt, apply 
to cases when the parties are domiciled in India, 
but where the parties are domiciled in England 
they cannot override the express provisions in 
S. 7 of the Act. Courts in India are bound by the 
provisions of S. 7 of the Act, and give relief on 
the same principles, namely, that jurisdiction de¬ 
pends on domicile. (Robinson, C. /., May Oung 
and Beasley, JJ.) A. H. D. Jones v. K. Jones. 

2 Bur. L.-J. 106 : 1923 Bang. 228. 
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S. 3 —'District Judge'. 


The Resident at Aden is not a District Judge 
as defined in S. 3 as he has not been appointed a 
Commissioner of a Division. (Chandavarkar 
and Batchelor, JJ.) A. Mouna v. J. E. MoUNA. 

37 Bom. 57 : 17 1. C. 215 : 14 Bom. L. R. 872. 

-S. 3 —Judge of Divisional Court. 

Judges of Divisional Courts throughout Burma 
aie District Judges under the Act. No appeal 
however lies to ihe Chief Court from their deci¬ 
sion. (Fox, C. Hartnoll , Ormond and Tvoomey, 
JJ ) VV. E. Hakdinge v- H. E. Hardings. 

6 Bur. L. T. 10 : 19 I. C. 53 : 

7 L. B. R. 8 (F. B.), 

8 . 3 (1)— Divorce — Jurisdiction —" Last 


resided together. 

Where a husband and wile had no permanent 
residence but they last lived together in a hotel in 
Bombay tor the greater portion ot the month, the 
husband then being on leave from Active Service 
in Mesopotamia. Held, that the Bombay Court 
has jurisdiction to entertain a suit to dissolve the 
marriage as the residence was a sufficient resi¬ 
dence. (Marten, J,) Murphy v. Murphy. 

45 Bora. 647 : 22 Bom. L, B. 1077. 

S. 3 (1) — Divorce—Petition—Parties liv¬ 


ing separately—Jurisdiction. 

Though both parties to a petition for divorce 
are residing separately from each other, the Court 
has jurisdiction if they lived wiihin the jurisdic¬ 
tion ol the Court at the lime of the presentation 
of the petition. ( Marten . J.) Borgonha v. Bor- 
gonha. 44 Bom. 924 : 

59 I. C. 931 : 22 Bom. L. B. 361. 


Ss. 3 (1), (2). (3), 10 and 17 —Divorce peti¬ 


tion—Jurisdiction of District Lour t. 

Where the respondent was not residing, dwell¬ 
ing, or present at any place within the province 
and has not for many years resided within the 
jurisdiction of the District Court to which applica¬ 
tion for divorce had been made and the husband 
and wife has last lived and co-babited at a place 
outside the jurisdiction of such Court, having 
regard to the definitions of the terms of " High 
Court,' 1 “District Judge," “ District Court" in S 3 
of the Act. it was held that the said District Judge 
had no jurisdiction to entertain the application. 
(Ratligan, Scolt-Smith and Le RossignoL JJ.) 
K. J. Morton v. N. M. Morton. 

J 76 P. R. 1916 : 122 P. W. B. 1916 : 

35 I. C. 367 : 139 P. L. R. 1916 (8. B.). 

_S. 3 (l)— Construction of — Residence. 

The word 'together* in S. 3 (1) of the Act must 
be read with “ last resided ’» only. Had the in¬ 
tention of legislature been to make ‘ together 
anDlv to " reside " also there would have been 3 
comma after resided. (Reid, C. J., Kenstng- 
ton and Ratligan , JJ ) Henreita Alexandra 

fiALE v 1 ames Frank Aunduras gale. 

GALE V. JAM* p L E 19ll . 47 p 1911 . 

10 I. C. 487 : 122 P. W. B. 1911. 

_g. 3 (3)— Jurisdiction— Residence of 

husband and wife—Divisional Court—District 

Court. / ' 
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A Divisional Court which is the District Court 
under the Act has jurisdiction in a petition under 
the Act only il the husband and wife reside at 
the tune oi the petition, or have last resided to¬ 
gether within the local limits of its ordinary juris¬ 
diction. (Fox, C. J., Harlnoll and Twotney . JJ ) 
Mhs. Rose D'Castro v. Edmund D'Castro. 

7 L. B. R. 5 : 20 I. C. 399 : 6 Bur. L. T. 176. 

-Ss. 4 and 7 —Suit for declaration of 

validity of marriage—Maintainability of — 

Letters Patent (Patna), Cl. 27. 

A suit for a mere declaration that the plain¬ 
tiff's marriage with her deceased husband's 
brother is valid and illegal, is not sustainable on 
the matrimonial side of the Patna High Court. 
The jurisdiction of the Patna High Court in mat¬ 
ters matrimonial is only such jurisdiction as is 
comprised within the provisions of the Divorce 
Act. ( Uucknill, J.) Adelaide Christiana Lish 
v. David Lish. (1923) Pat. 127 : 1 P.L.R. J29 : 

1923 P. 301 

-Ss. 4, 18 and 19— Validity of marriage 

under Christian Marriage Act — Fraud-Consi¬ 
deration of. 

S. 4 of the Divorce Act does not preclude the 
Court from considering whether a marriage was 
duly solemnised under the provisions of the 
Christian Marriage Act and from declaring a mar¬ 
riage null and void on grounds other than those 
contained in S. 18 cf the Divorce Act, No de¬ 
gree of deception can avail to set aside a mar¬ 
riage knowingly made unless the party imposed 
upon has been deceived as to the person and 
thus has given no consent at all. Fraud means 
fraud upon the other party to the marriage and 
does not include fraud upon a third party who 
granted the license. The word ‘solemnised’ in 
S. 5 of the Christian Marriage Act means "Cele¬ 
brated’' and deals with the ceremony only and 
the words “ rules, rites, ceremonies, and customs 
of the church" mean only the rules, etc. as to 
ritual, and do not include rules or customs as to 
the capacity of the parties. In a suit for declara¬ 
tion of nullity of marriage, the question is not 
whether the marriage is void under the law of 
the church but whether it is void by the law of 
the country. (Young, J.) . Consterdine v. 
Smaine. 47 I. C. 644 : 11 Bur. L. T. 69. 

-S. 7 —Procedure—Decree nisi— Petition¬ 
er to go into the witness box. 

In all divorce cases the petitioner must come 
into the witness box, petitioner must be sworn, 
and he roust prove his case because among other 
things, the judge has to satisfy himself whether 
there is any collusion between the parties and he 
has further to satisfy himself as to the complete 
truth and honesty of the petition. Where this 
procedure had not been followed, the High Court 
set aside the decree nisi. ( Hears, C. J ., Walsh 
and Kanhaiya Lai , //.) (Howard v. Howard. 

L. R 4 A. 1 : 20 A. L. J. 863 : 

44 A. 728 : 1923 All. 43 (F. B.). 

- 8 . 7—‘ For the time being,’ meaning of— 

Validity of the Act. 

Per Crump, J. (contra Marten, J.)—There is 
the possibility of reading into S. 7 of the Divorce 
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A^t an intention on the part of Legislature to 
adopt whatever test the Court of Divorce in 
England might from time to time lay dawn upon 
the matter of divorce but that is a forced and un¬ 
natural construction. Also it would be necessary 
to omit the words ‘Subject to the provisions con¬ 
tained in this Act.’ Had the Legislature intended 
any such result, it would have been easy to say 
in express terms that the provisions of the Act 
must be read as subject to the rules and princi¬ 
ples applied from time to time by the Matrimonial 
Courts in England, They have chosen to say 
precisely the contrary. Any such construction 
would introduce an element of uncertainty where 
certainty is essential The doctrine of Eoglish 
Courts has varied from t'me to time upon this 
poi nt since 1895 domicil aloDe is recognized as 
conferring jurisdiction. S. 7 is a residuary 
section intended to provide for any matters 
which by inadvertence or otherwise are 
not expressly dealt with in the Act. It is not 
unusual in statutory drafting to insert pre¬ 
visions of this nature ex may ore cautcla more 
especially where an attempt is being made to 
codify in this country an unfamiliar branch of 
English Law. The expression 'rdes and 
principles ' points rather to the rules and 
principles on which the Courts deal with these 
matrimonial cases in requiring a certain degree 
of evidence and other cognate matters. 

Per Marten, J. •—The Indian Divorce Act, 
1869 is, and always has been, within ihe legis¬ 
lative powers conferred upon the Indian legis¬ 
lature by the Indian Councils Act, 1861. (Mac- 
Icod, C. J., Marten and Crump , JJ.\ Alfred 
Wilkinson v. Wilkinson. 47 Bom. 843 : 

25 Bom. L. R. 945 : 1923 Bom. 321. 

■ Ss. 7 and 57— Divorce—Remarriage 
within 6 months is void—Alimony. 

A second marriage by the successful petitioner 
in a suit for dissolution of marriage wiihin six 
months of the date of the decree for dissolution 
is null and void. Held also that the reputed wife 
was not entitled to any permanent alimony. 
(Sanderson, C. J., Wo^droffe and Richardson , 
JJ.) Turner v. Turner. 48 Cal 636 : 

64 I. C. 924 : 25 C. W. N. 710 (F. B.). 

-Ss. 7 and 11— Co-respondent — Not 

specified Leave oj Court—English and Indian 
Law. 

Where a petitioner suing for a divorce could 
not name the alleged co-respondents ((he master 
having issued citations) and at the hearing, the 
petitioner applied for leave to dispen*e with the 
co-respondents : Held, that the direction for 
such leave must be by application to the Judge on 
motion founded on affidavit sufficient to satisfy 
the Court, that petitioner was unable to find oat 
the name of the co-respondent after reasonable 
efforts. The Court has no jurisdiction to enter¬ 
tain the petition where such leave had not been 
obtained. (Fletcher, J.) Cox v. Cox. 

47 I. C. 510 :45 Cal. 525. 

- ~- s - 1—Proceedings for divorce— Uncorro¬ 

borated testimony—Charge of adultery against 

a known person—Necessity of impleading him M 
respondent. 
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In proceedings for divorce the evidence of the 
husband or wife alone ought never to be accept¬ 
ed without corroboration either by witness or at 
least by strong surrounding circumstances. 
Where charges of adultery are made against a 
known person, be ougnt to be made a co-respon¬ 
dent unless the Judge should otherwise direct. 

(ScHwabc , C. Coutls Trotter and Kumara- 
swami Sastri, JJ.) Pendurti Joseph v, Pen- 
DURTi Ramamma. 16 L. W. 689 : 

(1922) M. W. N. 637 : 31 M. L. T. 416 (H. C.) : 

43 M. L. J. 441 : 1923 Mad. 9 (F. B.) 

-8s. 7 and 17— Decree nisi for dissolution 

—No proof of service of petition—Confirmation 
by High Court—Proof of cruelty—Corroboration. 

The High Court will not confirm a decree for 
the dissolution ol a marriage it it is not satisfied 
that the respondent was in fact served with a 
petition for divorce. It is contrary to the princi¬ 
ples and rules on which the Court for Divorce 
and Matrimonial causes in England acts and 
gives relief, to act on the uncorroborated testi 
monyof a petitioner either to establish adultery 
or cruelly. Under S. 7 ot the Indian Divorce Act 
the courts in this country should folio* the same 
rule. ( Schwabe . C. 7., Oldfield and Phillips, JJ.\ 
Payne v. Payne. 16 L, w. 16 : 

42 M. L. J. 562 : 1922 Mad. 360 (F. B.). 

-Si. 7 and 50— Procedure — English Law 

—Service of petition. 

S. 7 of tne Divorce Act applies not only to the 
grant ol relief but also to questions of pro¬ 
cedure. Under S. 50 of the Act the manner in 
which service of petition is to be effected is to be 
regulated not by the C. P. C. but by general or 
special orders of the High Court. In the ab¬ 
sence of general orders on the subject, the pro¬ 
per course when service cannot be effected on 
the respondent is to apply to the Court for a 
special order as to how it is to be effected. Tne 
Court will act on the principles laid down by the 
English decsion. ( Robinson, J.) Low v. Low. 

65 I. C. 269 : 12 Bur. L. T. 199. 

-- 8. 7— ''Rules and principles' — Explained. 

The words “ rules and principles" in S. 7 to 
have reference rules of quasi substantive rather 
than mere adjective law. ( Hart noil , (J. C. J. and 
Twomey, J.) Tuvuriammal v. Santiago 

7 Bur. L. T. 129 : 23 I. C. 242 : 7 L. B. R. 347. 

-S. 7— Desertion —Living in separate 

house owing to husband's adultery. 

Desertion implies an abandonment against the 
wish of the person charging it. Wliete a woman 
live9 with her mother on account of her husband's 
adultery and the husband pays her a fixed main¬ 
tenance but gets a deed of relinquishment execut 
ed by her, the husband showed a clear intention 
to abandon the wife ; and that such abandonment 
is against her wi9h, although she keeps away from 
him and does not seek a return to cohabitation as 
long as he continued his laison with his mistress 
and had her living in the house with him. (Pox, 
C.J. % Hartnoll and Twomev, JJ.) Ma Yin Za v. C. 
Nash. 6 Bur. L. T. 85 : 15 I. C. 363 : 6 L. B. R. 63. 

--8. 10 —Suit under the Act—Powers of 

Asst, Judge—Bombay Civil Courts Act , £>. 16. 


DIVORCE ACT (IV OF 1869), S. 10. 

Under S. 16 of the Bom. Civil Courts Act, the 
Dt. Judge cannot transfer to the Asst. J udge a suit 
under the Divoice Act and the Asst. Judge can¬ 
not try the suit. 1 Scott, C.J ., Davar and Beaman , 
JJ.) French v. French. 

39 Bom. 136 : 26 I. C. 599 : 16 Bom. L. R. 754. 

-S. 10— Adultery—Proof—Correspondence 

between parties is good evidence. 

In a suit for dissolution of marriage the court 
may presume adultery if it is satisfied that guilty 
attachment subsisted between the parties and that 
they had opportunities to have guilty intercourse. 
The direct tact ol adultery need not be proved. 
In a divorce case, the correspondence between the 
respondent and the co-respondent is very impor¬ 
tant evidence. (Broadway and Abdul Raoof, JJ.) 
Davidson v. Davidson. 62 I. C. 782 ; 

3 U. P. L. R. (Lah.) 66. 

-S. 10— Dissolution of marriage—Change 

of religion and remarriage—Right of wife for 
dissolution. 

Uader S 10. change of religion by the husband 
and his subsequent re-marriage entitles his first 
wife to dissolution of the marriage. (White, C. J. 
and Ayling, J ) Nelliammal v. Mooka Nadan. 

14 I. C. 192. 

-S. 10— Separation—Adultery and cruelty. 

A wife who has obtained a judicial separation 
on the ground of her husband's adultery is entitl¬ 
ed to a dissolution of the marriage on proof that 
her husband has been guilty of adultery after the 
separation and that he has been guilty of cruelty 
to her after separation. ( Twomey , C. J., Ormond 
and Pratt, JJ.) Ma Thin Kyu v. Mg. Ba Thein. 

45 I. C. 914 : 11 Bur. L. T. 227. 

-Ss. 10 and 22—Repeated cruelly. 

Repeated acts of cruelty by a husband taken 
together, entitle the wne to a decree for divorce, 
though each act by itself may not be sufficient 
ground and no iormal complaint or threat of di¬ 
vorce pioceedmgs was made as regards each of 
them. (Ormond, J.) Ma Fan Nyun v. MUNG 
Aung Thet. 36 I. C. 9&2 : 10 Bur L. T. 228- 

-Ss. 10 and 22— Divorce—Judicial separa¬ 
tion—Adultery - Cruelty required for divorce. 

For a decree for divorce, adultery of the hus¬ 
band together with desertion without reasonable 
cause for two years or upwards or with such 
cruelty as without adultery would entitle the wife 
to a divorce, must be proved. The cruelly must be 
dangeious to hie, limb or health, buddy or men¬ 
tally or a reasonaoie apprehension of it. A single 
severe assault resulting from a dispute as to 
jewellery would not amount to such cruelty but 
adultery of the husband, affords ground for judi¬ 
cial separation. (Fox, C J.. Twomey and Robin¬ 
son, JJ.) Macho v. Maung Sein. 

8 L. B. R. 385 : 36 I. C. 381 : 10 Bur, L. T. 182. 

-S. 10 —Desertion—Adultery, admission 

of—Delay in filing petition. 

Per Hartnoll and Parlett , JJ. (Fox, C. J,, 
Diss.)—Admission in a letter from the husband of 
adultery is not a sufficient proof of adultery. 
There is no abandonment against the wish of the 
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wife where she herself left owing to intemperate 
habits of her husband. Per Fox, C.J. —Disinclina¬ 
tion from religious motives cannot be regarded as 
sufficient excuse for not taking action lor obtain 
ing the remedy which the law provides for an 
injured wife and for delaying the presenting of a 
petition. Per Par let t , /.—A wife who seeks to 
prove desertion must give evidence of conduct on 
her part showing unmistakeably that such deser¬ 
tion was against her wish actively expressed. The 
husband must be proved to have wilfully 
absented himself trom her in spite of her wish. 
Subsequent conduct cannot transform what was a 
voluntary separation into desertion by the hus¬ 
band. (For, C. tiarlnoll and Parletl, JJ J. 
Glancy v. Glancy. 31 I. C 264: 

8 L. B. R. 106 (F.B.) 

-S. 10— Desertion — Two years' time not 

fulfilled—A p pi tea t to n pre nta t u re. 

No decree can be passed on a petition for 
divorce made before the two years’ period of de¬ 
sertion is over, as it is premature and without a 
cause of action. (Fox, C.J. , Hartnoll and Parletl, 
JJ.) Eveline Moment v. Joseph Moment. 

6 Bur. L T. 177 : 21 I. C. 230 : 7 L. B. R. 37. 

-Ss. 12, 13 and 14 —Divorce—Adultery- 

Condonation—Resumption of co-habitation—Sub¬ 
sequent desertion—Effect of—Petition by hus¬ 
band—Unreasonable delay. 

Resumption or continuance of co-habitation 
with complete knowledge of the wife’s adultery 
amounts to condonation. Forgiveness to be 
condonation, must completely restore the offending 
party to the former status and must be lollowed 
by co-habitation. This is essentially the view 
adopted by the Legislature in S. 14 ot the Divorce 
Act. Condonation ot past matrimonial offences 
is however impliedly conditioned upon the future 
good behaviour ot the offending spouse, and it 
follows that if after condonation the offences are 
repeated, the right to make the condoned offences 
a ground for divorce revives. . To constitute a 
revival ot the condoned offences, the offending 
spouse need not however be guilty of the same 
character of offence as that condoned ; any mis¬ 
conduct is sufficient which indicated that the con 
donation was not accepted in good faith and upon 
reasonable conditions implied. Unreasonable 
delay to institute proceedings will generally be 
excused if it is really due to poverty. ( Mookerjcc 
and Fletcher , JJ .) Constance Catherine 
Moreno v. Henry William Bonn Moreno 

57 I- C. 216 : 31 C. L. J. 435. 

-Ss. 12, 14 and 17 — Dissolution of mar¬ 
riage—Ex parte decree — Duty of Court. 

A decree for dissolution of marriage cannot be 
legally granted merely on the ground that tbe res¬ 
pondent does not oppose the petition. The Court 
must satisfy itself that there was good reason for 
the delay in suing, and that connivance or con¬ 
donation is absent. (Le Rossignol, Broadway and 
Martineau, JJ.) Lehna Mal Sadik v. Mussam- 
mat Hakim Bibi. 25 P. R, 1919: 

51 I. C. 235 : 71 P. L. R. 1919 (F. B.}, 

—-Ss. 14, 13 and 12 —Condonation, what 

amount to—Collusion—Desertion on part of hus¬ 
band—Wilful neglect or misconduct. 
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A mere refusal by the husband, without reason¬ 
able cause, ol the matrimonial bed does not con¬ 
stitute desertion or such wiHul neglect or mis¬ 
conduct as conduces to the wife’s adultery and is 
not a sufficient ground for dissolution ol marriage. 
Condonation is forgiveness of a conjugal offence 
with full knowledge of all the circumstances and 
is purely a question of fact. It is a blotting out of 
ihe offence imputed so as to restore the offending 
party to tjie position which he or she occupied 
before the commission of the offence. Mere for¬ 
giveness is not condonation ; condonation means 
completely restoring the offending party and 
must be lollowed by co-habitation. A collusion 
under S. 13 exists where the initiation of the 
proceedings tor dissolution of marriage is pro¬ 
cured or its conduct provided for by agreement 
between the spouses or their agents. ( Anderson , 
C. J. and Mookcrjee , J.) De Ste Croix v. De Ste 
Croix. 44 Cal. 1091: 411. C. 447: 

21 C. W. N. 717. 

-S, 14— Wife's adultery—Husband's adul¬ 
tery proved—Application dismissed. 

An application by the husband for dissolution 
of marriage on the ground of wije’s adultery was 
dismissed by the Dt. Judge as the husband was 
found guilty of a persistent course of adultery, as 
there was unexplained delay before any com¬ 
plaint was made by the husband as regards his 
wife's adultery, and as both the husband and the 
wife had combined to withhold facts from the 
Court. Held, Ihe High Court would not under the 
circumstances interfere with the decision of Dt. 
Judge refusing the application, (Batchelor, A. C. 
J. and Shah , 7,1 PALMER v. PALMER. 

41 Bom. 36: 36 I. C. 800: 18 Bom. L. R. 818. 

-S. 14— Adultery—Petitioner guilty of— 

Right to decree. 

A decree for divorce may be obtained even if 
the petitioner be guilty of adultery under peculiar 
circumsiances, discretionary with the Court. But 
the Court is bound by the rules binding the Eng¬ 
lish Courts under the English Divorce Act. A 
native Christian spouse left her husband and 
lived with a Muhammadan. The husband tried 
his best to recover her for a long time and appli¬ 
ed for divorce. It was found that he committed 
adultery during marriage and the divorce pro¬ 
ceedings, Held, that the circumstances being 
peculiar, the petitioner should get a decree in 
spite of his adultery and delay in taking pro¬ 
ceedings. (Reid, C. J, and Kensington and 
Rattigan, JJ.) M. z/. N. 70 P. R. 1911 : 

12 I. C. 960 : 239 P. W. R. 1911. 

-S. 14 —Adul tery—Co nfession — Collusion. 

If a Court is satisfied that there is no collusion 
between the parties, it may aot on an uncorrobo¬ 
rated confessijn of adultery by a parly to the 
proceedings. 38 Cal 907 Foil. (Alaung Kin, l .) 
Smith v. Ma Pwa Shin. 491. C. 806: 

11 Bur. L. T. 197. 

-S. 16 —Suit for divorce — Counter-claim 

by husband alleging adultery on the part of voif* 

Jurisdiction to add foreigner as co-resfoad 
ent. • : mW 
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DIVORCE ACT (IV OF 1869), S. 16. 

Speaking generally, a guilty party cannot obtain 
relief by way of judicial separation any more 
than she can obtain relief by way of divoice. 
Desertion to justify judicial separation must be a 
wilful absention by the husband against the wish 
of the wite. 13 P. D. 141; 17 B. 624 Kef. Where a 
wife sues her husband for divoica on the ground 
of his adultery jo is open to the husband in his 
written statement to counter petition tor a divorce 
on the ground of his wife’s adultery. It is not 
necessary that the husband should take an inde¬ 
pendent proceeding. Where a husband alleges 
adultery on the part of the wife with a foreigner, 
the Court has jurisdiction to add such foreigner 
as a co respondent to the proceeding. 1913 P. 75, 
1913 P. 271, Ret. ( Marten , J.) Rose Hill v. Luke 
C. Hill. 47 Bom. 667: 25 Bom. L. B. 2*9. 

1923 Bom. 284. 

-Ss. 15 and 37— Suit for dissolution— 

Wife's adultery — Dismissal—Grant of alimony. 

If a husband’s suit for dissolution ot marriage 
on the ground of his wife's adultery is dismissed 
on the ground that ihe adultery alleged was not 
proved, the Court cannot as part ot the decree in 
the suit grant permanent alimony to the wife 
(Krtshnan and Ramesam, JJ .) Devasahayam v. 
Devamony. 46 M. 133: 17 L. W. x9: 

23 M. W. N. 184: 43 M. L. J. 763: i923 Mad. 211. 

-S. 16— Decree nisi for divorce — Resets • 

sion of decree nisi— Matrimonial suit — Costs— 
Security for—Omission to furnish — Procedure. 

A decree nisi was passed ex parte in a suit for 
divorce. On an application to make the decree ab¬ 
solute the respondent tried to show that the peti¬ 
tioner had been guilty of adultery and ihat he was 
not entitled to relief. Held, the court is bound to 
inquire into the truth of the allegaiions and exa¬ 
mine the evidence in support of them even 
though the respondent was not entitled to costs 
under S. 16 of the Divorce Act. 

II in a matrimonial suit the husband being 
ordered to give security lor the wile s costs ana 
having failed to give it then, where the husband 
is the petitioner, his petition should be siayed and 
not dismissed. Where the wife is the petmoner, 
the husband's defence should not be struck out 
but he should be proceeded against for contempt 
it he is proved to be able to pay but contumaci¬ 
ously refuses to do so. ( Marten , J.) Wilhelmina 
Codd v. Bertie Elijah Codd. 47 Bom. 664: 

25 Bom L. B. 339. 

.-8s. 16, 17 and 69— Reference to High 

Court — Effect. 

Per Wains, CJ. and Ay ling, J. (Sadasiva Aiyar, 
7. dissenting).- When in a divorce case the decree 
is referred to the High Court lor confirmation 
the said Court has a jurisdiction for the purpose 
and it is not necessary lor the said purpose that 
the petitioner himself should present personally 
before the High Court. ( Wallis , C. 7., Ayling and 
Sadasiva Aiyar, JJ.) Guda William v. Guda 
KARUNAMMA. 29 M. L. J. 269: 29 1. C. 178 : 

17 M. L. T. 357 IF. B.) 

--S. 16 —Decree nisi— Power of High Court 

to pronounce. 

A High Court alone is competent to pronounce 
a decree nisi under S. 16 of the Divorce Act. 
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(Ormond, Parlett and Robinson, JJ.) Ma Waing 
v. Ebrahim. 43 I. C, 619, 

-S. 17— Scope of. 

The obvious intention of the legislature as ex¬ 
pressed in S. 17 of the Divorce Act is that the 
High Court upon a reference for confirmation, 
should review the entire evidence and come to 
its own conclusion whether facts sufficient to 
justify a decree for dissolution ot the marriage 
are or are not established by that evidence, 
(Mears , C.7., Piggolt and Walsh, JJ.) A. A. Gar- 
linge v I. R. Garlinge. 1922 All. 504. 

- Se 17,37 and 44— Court having juris¬ 
diction to hear petition for alimony. 

It is the District Court whose order for dissolu¬ 
tion of marriage was confirmed by the High 
Couit, that bas got jurisdiction in a petition for 
alimony. (Scott, C. J and Batchelor, J.) Minmie 
Wallace v. Arthur Wallace. 40 Bom. 109. 

31 I. C. 33L: 17 Bom. L. R. 948. 

- Sa. 17 and 44— Decree nisi— Death of pe¬ 
titioner alter deoree—Confirmation cannot be 
made, 

\\ here a person had obtained a decree nisi for 
dissolution of marriage and custody of the child¬ 
ren and dies before its confirmation by the High 
Court under S. 17 of the Divorce Act, the Court 
has no jurisdiction to confirm the decree for dis¬ 
solution of the marriage or to make any order as 
regards the custody of the children. (Stanhope 
v. Stanhope. 11 P. D. 103, Foil. (Sanderson, 
C. J., Woodroffc and Richardson, JJ.) Butter¬ 
field v. Butterfield. 50 C. 153: 1923 Cal. 426. 

-S. 17— Decree for dissolution of mar¬ 
riage — Confirmation—Notice to respondent not 
necessary. 

No notice to the respondent is necessary jn 
proceedings for confirmation of a deciee for dis¬ 
solution of marriage. (Scott-Smith, Le Rossignol 
and Abdul Raoof, JJ.) Ethel Mabel Emily Har¬ 
ris v. C. P. Harris. 10 P.L.R, 1921: 59 I. C. 89: 

19 P. W. R. 1921. 

- 8.17 — Parlies—Alleged adulterer not 

joined as party—Court's own initiative — Amend¬ 
ment of petition. 

Where in divorce proceedings the petitioner 
charged his wife with adultery but did not men¬ 
tion the adulterer’s name and the Judge added 
his name as co respondent on his initiative, the 
Judge was in error in adding his name without 
amending the petition accordingly. ( White, C. J., 
Ayling and Oldfield, JJ.) John Howe v. Char¬ 
lotte Howe. 38 Mad. 466: 14 M. L. T. 447: 
21 I. C 645: (1913' M. W. N. 983: 25 M. L. J. 594. 

- Sb. 18 and 37— Decree of nullity of mar¬ 
riage—Marriage within six months of confirma¬ 
tion of decree. 

A decree of nullity must be passed when the 
mariiage is effected within six months of the 
confirmation of a decree ol dissolution of a former 
marriage of either parly where the former hus¬ 
band or wife is liviDg at the tune of the latter 
marriage. (Re'd, CJ., Robertson and Kensington, 
JJ.) Betb rkidge v. Curry. 29 P. R 1913: 

19 I. C. 778: 222 P. L. R. 1913. 

[Also (Waills, J.) Battiev. Brown, 

38 I. C. 413: 88 Mad. 452]. 
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-S. 19 —Nullity of marriage—Hereditary 

syphilis — Impotency—Consent obtained by fraud. 

Where it was found that the marriage between 
the petitioner and the respondent was not con¬ 
summated, that the respondent to the knowledge 
of her father had hereditary syphilis though the 
private parts were not affected and sexual inter¬ 
course was not impossible, that this fact was not 
known to the petitioner until after marriage and 
that the petitioner was not likely, from sexual 
intercourse alone, to become infected with the 
disease though there was a great risk of such in¬ 
fection, held, that there was no ‘fraud in obtain¬ 
ing the consent ’ within S. 19 ot the Act : held, 
also that uoder the circumstances consummation 
was practically impossible, (hat there was im¬ 
potency on ihe part of the respondent, and that 
the marriage should be annulled. ( Greaves, J .) 
Birendra Kumar v. Hemlata. 67 l. C. 949 : 

25 C. W. N. 706. 

--S. 19— New marriage within 6 months 

after the decree absolute not valid—Previous 
marriage —How long in force—Jurisdiction to 
declare—Null and void. 

Where a new marriage was solemnized within 
six months of a decree absolute for divorce of a 
party the new marriage was held to be void not 
on the date of the marriage but also it was held 
that the previous marriage was in force till then 
within the meaning ol S 19 (4) of the Divorce 
Act so as to give jurisdiction to a Court under 
S. 19 of the Act to pronounce a decree of nullity. 
(Wallis, J.) J. S. Battie v. G R. Brown. 

30 I. 0. 413 : 38 M. 452. 

-S. 20 -Nullity of marriage—impotence 

— Proof. 

In the absence or an express allegation and 
strict proof that the party was impotent, i.e., 
physically uofit lor consummation both at the 
date of marriage and at the date ol the institution 
of the suit, a suit for declaration of nullity of a 
marriage on the ground of impotency is not 
maintainable. [Wallis, C. J , Saclasiva Aiyar and 
Srinivasa Aiyangar, JJ.) Dawson v. Dawson. 

30 1. C. 565 : 29 M. L- J. 183. 

— S. 22—Desertion—Meaning of—Aban¬ 
donment. 

Desertion under the Divorce Act implies an 
abandonment against the wish of the person 
charging it but it is not a universal rule that the 
abandonment must be against expressed wish of 
that person. (Fox, C.J., Hartnoll and Robinson, 
JJ.) Ma ARRAY v. M G.E. Po. 8 Bur. L. T. 32 : 

8 L. B. K. 256 : 27 I. C. 604 : 9 Bar. L. T. 207. 

--8. 23 —Adultery of applicant—Refusal of 

application. 

Adultery on the part of the applicant is suffi¬ 
cient legal ground for rejecting an application 
for judicial separation though otherwise it is a 
fit case. (Stanley Griffin and Tudball, JJ.) John 
Henry Rhine v. Mabel Rhine. 33 All 500 : 

9 I. C. 796 : 8 A. L. J. 318. 

-8. 31— Delay—Meaning of. 

“ Delay ” used in S. 31 of the Divorce Act 
must be the sort of delay that would show the 
petitioner to have been insensible to the loss of 
the husband or wife as the case may be. It 


must be understood to be culpable delay some¬ 
what in the nature of connivance or acquies¬ 
cence. (Fox, C. J., Hartnoll and Robinson, JJ.) 
Ma. Array v. M.G. E. Po. 8 Bur. I T. 32 : 

8 L. B. B. 256 : 27 I. C 604 : 9 Bur. L. T. 207. 

-S. 35 —Costs. 

Where a petition for the dissolution of marriage 
on the ground of adultery is made and is filed oy 
the husband and the wife enters an appearance 
and denies the allegations against her, she has 
an absolute right to require her husband to 
furnish her with funds sufficient to enable her to 
make a full and satisfactory defence and to ob¬ 
tain such assistance from counsel as is reason¬ 
able under the circumstances. ( Mcars , C. J„ 
Piggott and Walsh, JJ.) A. A. Carlinge v. I. R. 
Carlingk. 1922 All. 604. 


-S. 36— Alimony —Pendente lite. 

A Court has discretion to give alimony pen - 
dente lite if it thioks reasonable and just es¬ 
pecially where the wife avers that she had been 
forced to prostitution by her husband. (Pratt, 
J.C.) Dan Burchell v. Ivy Winifred Bur- 
chell. 49 I. C. 203 : 12 S. L B. 89. 

-S. 37— Decree nisi— Discretion. 

A decree nisi for divorce for adultory having 
been obtained against a wife, it is left to the dis¬ 
cretion ol the Court to grant alimony to her 
under the particular circumstances of the case. 
(Walsh, J.) W. E. McGowan, v. J.G. McGowan. 

38 All. 688 : 37 I. C. 143 :14 A. L. J. 786. 


S. 37— Maintenance — Power to award 


lump sum. 

Under S. 37 of the Divorce Act, the Court has 
power to make an order for payment of a lump 
sura for maintenance. The words ** for any 
time not exceeding her own life’’ qualify "annual 
sum ” and not " gross sum The word ‘secure* 
would ordinarily include '‘pay ,, . (Scott, C.J. and 
Hayward, J.) Blanche Somerset Taylor v, 
Charles George Bleach. 39 Bom. 182: 

27 I. C. 494 : 17 Bom. L. B. 66. 


S. 37— Decree absolute dissolving mar¬ 


riage—Petition for alimony, 15 years after decree 
—Power of Court to grant after such delay. 

A wife whose marriage was dissolved by a 
decree absolute passed in the year 1905, petitioned 
to the Court in 1920 for grant of permanent 
alimony : Held, that the Court had no power to 
pass an order in her favour under S. 37 of the 
Act after such an unreasonable delay after the* 
passing of the decree absolute in 1905. The 
words "on any decree*’ in S 37 0 / the Act should 
be construed as meaning "at the same time as of 
after a reasonable time after the passing of the 
decree." Circumstances of each case will deter - 
mine "what is reasonable time”. (Wallis, C.J . 
and Krishnan, J ) LLOYD v. Lloyd, 

44 Mad. 987 : 41 M. L. J. 269 : 14 L. W. 196* 

(1921) M, W. N. 


8. 38— Alimony — Dale from which 
counted —Basis of calculation. jg 

Alimony should usually be allowed from the .>•** 
date of service of summons upon the respondent; 
but where no summons has been served it should . j 
be fr om the time the latter entered appeaianc e * • 
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DYING DECLARATION. 

continue the voyage to a Turkish port although 


DIVORCE ACT (IV OF 1869), S. 43 

Income-tax and insurance premia can be deduct¬ 
ed but mt the expenses of a son's education, in 
calculating the net income of a person lor grant¬ 
ing alimony to his wife. ( Hartnoll , C. 7. and 
Twomey, J.) Hardinge v. H. Hardinge. 

11 I. C. 813 : 4 Bur. L. T. 176 

-S. 43— Costs of wife's appeal against 

decree nisi. I 

A husband may, in a proper case on the wife's 
application, be ordered by the appellate Court to 
provide for the costs of the wife's appeal against 
a decree nisi for divorce, but such a procedure 
should be adopted only after careful scrutiny and 
should be refused when facts do not justify it 
( Sanderson , C. 7.) Croixe De Ste v. Croixe 
Philip De Ste. 44 Cal. 35 : 24 f\ l. J. 226 : 

371. C. 216 : 21 C. W. N. 711. 

-S. 43 —Decree nisi for dissolution of 

marriage—Custody and maintenance ol ohildren 
-■'Order as to , nature of—Procedure. 

An order under S. 43 regarding the custody 
and maintenance of children, is an ad interim 
order liable to terminate upon the confirmation 
of decree by the High Court and hence such an 
order should not form part of the decree nisi by 
Dt. Judge, for dissolution of marriage. ( Rattigan , 
C. Broadway and Martineau, 77.) In the 
matter of the Indian Divorce Act. 

54 I. C. 943 : 142 P. R. 191 (S. B.). 

-8.67 —Decree for dissolution — Second 

marriage within six months—If lalid. 

The second marriage of a Christian within 
six months of a decree nisi for dissolution of his 
first marriage is null and void and the decree of a 
High Court referred to in S. 57 is a decree 
absolute and not the decree nisi. (Chamicr , 7.) 
Jackson v. Jackson. 34 All. 203 : 

13 I. C. 958 : 9 A. L. J. 108. 

---8. 57— Decree absolute—Lapse of six 

months — Necessary—Remarriage when invalid. 

Sec. 57 of the Indian Divorce Act strictly 
prohibits a remarriage within six months after 
the decree absolute. ( Wallis , 7.) J. S. Battice v. 
G. E- Brown. 301. C. 413 : 

38 M. 452. 

doctrine of factum valet. 

See (1) Hindu Law—Adoption. 

(2) Hindu Law—Marriage. 

DOCUMENT. 

See (1) Deed. 

(2) Evidence. 

(3) Evidence Act. 

DOCUMENTARY EVIDENCE. 

See Evidence Act. 

DOMICILE. 

See also Alien. 

* 

—- Commercial domicile—Prize of war. 

Every act of the claimant at the time of the 
breaking of the war was consistent with the 
intention to retain his commercial domicile at 
Constantinople and inconsistent with any inten¬ 
tion to divest himself of it. He did his best to 


he was not able to show that there was any parti¬ 
cularly rressmg commercial object in sending 
her to Basra, where there was no cargo engaged, 
where no agent had been appointed and where 
there was no trade to be expected, he being in 
ihe Piraeus and bis ships being in the hands of 
the Turkish Government. Held the claimant had 
not discharged the burden of proof which lay 
upon him of showing that he was no longer com¬ 
mercially domiciled in Turkey as he had been 
before. The condemnation must therefore stand. 
[Lord Sumner.) Socrates Atyciiides v. Secy, 
of State for India. 1922 P. C. 371. 

DOMINANT AND BERVIENT OWNER. 

Sec 111 Easement. 

(2i Easements Act. 

DONATIO MORTIS CAUSA. 

See (1) Hindu Law—Gift. 

(2) Hindu Law—Will. 

(3) Mahomkdan Law-Gift. 

(4) Mahombdan Law —Will. 

(5) Transfer of Property Act, 

Ss. 122—128. 

(6) Will. 

DONEE. 

.Sec Gift. 

DONOR AND DONEE. 

See (1) Evidence Act. S. 115. 

(2) Hindu Law-Gift. 

(3) Mahomedan Law—Gift. 

DOWER. 

See Mahomedan Law. 

DRAIN. 

See (1) Easement. 

(2) Easements Act. 

DRUGS. 

See Bombay Abkari Act. 

DUBASH. 

See also Contract Act, S. 182. 

- Position of—In the Madras Presidency. 

The position of a Dubash in the Madras Presi¬ 
dency is much the same as that of a banian in 
Northern India. He is a sub-agent of a parti¬ 
cular kind. 18 C. 573 (P. C.», Foil. (Wallis, O. C. 
7. and Seshagiri Aiyar, J.) South Indian Indus¬ 
trials v . Mindi Hama Jogi. 

26 I. C. 822 : 27 M. L. J 501. 

DUMBNESS. 

See Hindu Law—Succession. 

DURESS 

See Contract. 

Contract Act, S. 16. 

DUR PATNIDAR. 

See Bengal Tenancy Act. 

DWAYAMUSHYAYANA. 

See Hindu Law—Adoption. 

DWIRGAMMAN CEREMONY. 

See Hindu Law—Widow. 

DYING DECLARATION. . .. 

See Evidence Act, S. 32. 
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